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PREFACE 


This  compilation  designated  ''Compiled  Laws"  and  prepared  under 
the  provision  of  an  act  of  the  legislature,  '17,  c.  78,  p.  241,  should  properly 
be  regarded  as  a  temporary  or  preliminary  edition.  Constructive  criti- 
cism is  freely  invited,  in  order  that  the  legislature  may,  if  it  adopts  the 
code,  improve  the  permanent  edition  the  issuance  of  which  it  will  probably 
authorize. 

Compilation  is  rendered  more  difficult  because  of  the  artificial  division 
into  four  codes,  required  by  the  revision  act,  a  difficulty  which  was  fully 
commented  upon  by  the  former  commissioner,  Hon.  John  F.  MacLane. 

The  codification  here  attempted  is  codification  in  its  narrower  sense 
of  compilation  and  minor  revision  "with  the  errors,  inconsistencies,  repe- 
titions and  ambiguities  eliminated. "  All  changes  made  by  the  commis- 
sioner have  been  noted  in  the  historical  notes.  Revision  has  of  course  not 
been  complete.  The  fierce  light  that  beats  upon  some  particular  section  of 
the  code  in  a  law  suit  is  constantly  revealing  defects  requiring  interpreta- 
tion or  elimination.  The  code  is  susceptible  of  indefinite  improvement. 
There  is  no  point  at  which  it  can  be  said  to  have  arrived  at  perfection. 
The  most  that  can  be  expected,  therefore,  is  to  make  the  sources  of  the 
statutory  law  available  in  convenient  form  as  of  the  moment  of  printing, 
but  with  the  realization  that  the  following  moment  the  law  begins  to 
change.  With  respect  to  clerical  and  mechanical  perfection  the  most  that 
can  be  hoped  for  is  a  reasonable  degree  of  efficiency  within  the  limits  of 
the  time  allowed  and  money  appropriated  for  the  work. 

The  general  plan  of  this  compilation  follows  closely  the  lines  of  the 
Revised  Codes  of  1908,  though  some  points  of  difference  require 
explanation. 

The  present  tendency  in  code  making,  whether  the  subjects  are  ar- 
ranged alphabetically  or  topically,  is  to  recognize  the  chapter  as  the  code 
unit,  as  it  is  the  legislative  unit.  At  the  same  time  there  is  a  present 
necessity  of  recognizing  the  general  mechanical  arrangement .  based  on 
the  section  unit  with  which  code  users  in  this  state  are  familiar.  Until 
the  legislature  shall  definitely  adopt  one  system  or  the  other,  and  for  the 
purposes  of  this  preliminary  edition,  a  system  of  numbering  has  been 
adopted  which  recognizes  both  theories.  The  old  section  numbers  of  the 
Revised  Codes  are  retained  so  far  as  possible,  but  chapters  are  numbered 
consecutively  throughout,  and  sectionizing  within  the  chapters  has  been 
applied  to  those  acts  which  the  legislature  has  itself  revised,  to  a  few  which 
the  commissioner  has  revised  and  to  a  few  which  were  changed  from  their 
sequence  in  the  Revised  Codes. 

The  organic  laws  of  the  state  and  other  matters,  classed  in  the  Revised 
Codes  as  "Introductory  Matters,"  will  appear  in  the  last  volume  with 
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reference  tables  and  index.     There  is  but  one  consolidated  index  to  the 
entire  work. 

Citations  to  the  decisions  of  the  courts  are  the  result  of  independent 
investigation,  but  the  results  show  that  reliance  can  generally  be  placed  in 
the  citators  prepared  by  law  publishers.  Citations  are  carried  through 
the  following  decisions: 

30  Idaho. 

171  Pacific. 

248  Federal. 

244  U.  S. 
4  P.  U.  C.  I. 
P.  U.  R.  1918A. 
Comparative  legislative  notes,  which  in  the  Revised  Codes  were  very 
complete  as  to  California,  have  been  extended  in  the  Code  of  Civil  Pro- 
cedure and  the  Penal  Code  to  the  Compiled  Laws  of  North  Dakota.    The 
latter,  like  California,  early  adopted  the  original  Field  Code.     In  time 
such  notes  may  possibly  be  extended  with  profit  to  other  Field  Code  states. 
The  laws  of  North  Dakota  were  selected  because  the  annotations  in  its 
latest  compilation,  like  Kerr's  Code  of  California,  are  useful  in  solving 
problems  of  statutory  construction. 

The  justices  of  the  supreme  court,  Hon.  Alfred  Budge,  Hon.  Wm.  M. 
Morgan  and  Hon.  John  C.  Rice,  have  approved  and  supervised  the  general 
plan  of  the  work,  and  made  many  useful  suggestions.  The  members  of  the 
bar  and  bench  have  so  generally  assisted  in  this  compilation  that  I  hesitate 
to  attempt  to  catalog  their  names  in  acknowledgment.  I  am  under  special 
obligation  to  Judge  J.  M.  Flynn  of  the  Eighth  judicial  district,  who,  in 
addition  to  giving  the  code  a  detailed  examination  and  criticism,  has  per- 
mitted the  free  use  of  his  Idaho  Digest,  in  which  permission  the  pub- 
lisher, Bancroft-Whitney  Co.,  has  joined.  The  Cross-France  Co.,  Inc.,  has 
also  permitted  the  free  use  of  its  copyrighted  digest  and  citator.  Both  of 
the  law  publishers  mentioned,  as  well  as  the  Lawyers'  Cooperative  Pub. 
Co.  and  Bender-Moss  Co.,  have  extended  other  courtesies  and  assistance. 

B.  W.  OPPENHEIM. 
Boise,  July  1,  1918. 
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Compiled  Laws  of  Idaho. 


AN  ACT 

COMPILING,  REVISING  AND  CONSOLIDATING  THE  GENERAL 
LAWS  OF  THE  STATE  OF  IDAHO,  REPEALING  ALL  LAWS  NOT 
HEREIN  CONTAINED  OR  HEREBY  CONTINUED  IN  FORCE, 
AND  DECLARING  AN  EMERGENCY. 

Be  It  Enacted  by  the  Legislature  of  the  State  of  Idaho: 

The  following  codes,  titles,  chapters,  articles  and  sections  constitute 
the  "Compiled  Laws,"  and  shall  be  in  force  as  such :  Provided,  That  noth- 
ing herein  contained  shall  be  construed  to  adopt  or  make  of  force  as  law 
the  headlines  preceding,  or  the  notes  following,  any  section,  or  any  matter 
inserted  by  wajr  of  mere  classification,  cross  reference  or  annotation. 

CHAPTER  1. 
PRELIMINARY  PROVISIONS. 

Note:  This  is  a  new  chapter  written  by  the  code  commissioner.  The  chapter  of  the  Revised 
Codes  entitled  "General  provisions  applicable  to  all  the  codes"  has  been  made  Part  V  of  these 
Compiled  Laws  entitled  "General  code  provisions,"  and  placed  at  the  end  of  the  codes. 

1:1.  Designation.  These  codes  comprise  all  the  statutory  laws  of 
Idaho  of  a  general  nature.  They  may  be  collectively  cited  and  referred  to 
as  "Compiled  Laws." 

1 :2.  Division  into  codes.  These  Compiled  Laws  are  divided  into  five 
parts  as  follows: 

Part  I — Political  code,  which  treats  of  the  sovereignty  of  the  people 
of  the  state,  political  rights  and  duties,  political  divisions  of  the  state,  the 
state  government  and  government  of  counties,  cities,  villages  and  other 
municipalities. 

Part  II — Civil  code,  which  treats  of  persons  and  personal  relations, 
corporations,  contracts,  property  and  property  rights,  and  kindred 
subjects. 

Part  III — Code  of  civil  procedure,  which  treats  of  the  procedure 
and  practice  in  civil  actions  and  proceedings  in  all  courts. 

Part  IV — Penal  code,  which  treats  of  crimes  and  the  punishment 
thereof,  criminal  procedure,  and  prisons. 

Part  V — General  code  provisions,  which  treat  of  statutory  construc- 
tion and  repeals. 

Hist.      Based  upon   '17,   c.   78,    §    2,   p.   241. 

1 :3.  Subdivision  of  codes.  For  convenience  of  reference  these  Com- 
piled Laws  are  divided  into  titles,  chapters,  articles,  and  sections.  Titles 
and  chapters  are  numbered  consecutively  throughout  the  laws.  Articles 
and  sections  are  considered  as  subdivisions  of  the  chapters.  In  revised 
chapters  the  sections  are  numbered  consecutively  within  the  chapter.  In 
other  chapters  the  section  numbers  of  the  Revised  Codes  of  Idaho  of  1908 
are  retained  until  they  shall  be  revised  by  subsequent  legislation. 

Hist.   See  R.  C,  §§  21,  2600,  3800,  6300. 


PART  L    POLITICAL  CODE. 


TITLE  I.     POLITICAL  DIVISIONS. 


CHAPTER  2. 
SEAT  OF  GOVERNMENT. 

§  22.     Location.     The  seat  of  government  of  this  state  is    at    Boise 
City,  in  the  county  of  Ada. 


Hist.      R.  C,   §   22  ;   '64,  p.  427,   §   1  ;  R.  S.,   §    105. 

Comp.  leg. — Cal.      Same  except  as  to  place  :     Pol. 
C.   1872,   §   145  ;  Kerr's  C,  ib. 


Cross  ref.  Seat  of  government  located  at  Boise 
City  for  twenty  years,  from  the  admission  of  the 
state  :      Const.   X,   2. 


CHAPTER  3. 
COUNTIES. 

Note:  The  chapter  was  revised  and  annotated  by  W.  C.  Dunbar,  Esq.,  of  the  Boise  bar, 
under  the  direction  of  the  code  commissioner,  and  has  required  a  great  amount  of  painstaking 
detailed  work.  County  officials  throughout  the  state  have  kindly  checked  each  description,  and 
in  many  instances  have  furnished  corrected  and  more  accurate  descriptions  from  the  field  notes 
of  local  surveys  than  could  be  found  in  the  laws. 

An  effort  has  been  made  to  describe  the  boundaries  of  the  counties  in  as  uniform  and  clear 
a  style  as  possible  without  changing  the  substance  of  the  descriptions  found  in  the  statutes.  The 
boundaries,  with  but  few  exceptions,  have  been  designated  as  "northern,"  "southern,"  "eastern" 
or  "western."  Unnecessary  words  and  repetitions  have  been  omitted.  Additional  words  have  been 
inserted  to  make  the  descriptions  complete  or  the  meaning  clear.  Where  an  obvious  error  in  the 
legal  description  itself  has  been  found,  it  has  been  corrected  and  a  note  of  the  change  made  in 
the  historical  statement.  Owing  to  the  creation  of  new  counties,  descriptions  of  boundaries 
as  running  to  or  along  the  boundary  lines  of  other  counties  were,  in  a  number  of  instances, 
found  no  longer  applicable.  In  such  cases  the  names  of  the  present  counties  having  the  bound- 
aries referred  to  were  substituted  for  those  of  the  counties  formerly  having  such  boundaries. 
In  a  few  such  instances  a  description  by  metes  and  bounds  was  substituted  and,  whenever  this 
was  done,  it  was  indicated  by  proper  citation  showing  where  the  description  thus  substituted 
was   obtained. 

3:1.  State  divided  into  counties.  The  state  is  divided  into  the  several 
counties  in  this  chapter  named  and  described.  The  county  seats  are  lo- 
cated at  the  cities  or  villages  named  after  the  respective  county  descrip- 
tions. 


Hist.      R.  C,   §   23,  rewritten  by  commissioner. 

Cross  ref.  Restrictions  on  the  creation  of  new 
counties  and  the  division  of  old  counties:  Const. 
XVIII,    §§   3,   4. 

Counties  not  now  existing.  Legislative  acts 
have  been  passed  for  the  creation  of  the  following 
counties   which    are  not    now    in    existence : 

Alta  County.  County  created  and  county  seat 
located  at  Hailey,  act  in  effect  Mar.  3,  1891,  '90- 
'91,  p.  120  ;  act  creating  county  declared  unconsti- 
tutional, People  v.  George,  3  I.  72,   26  P.  983. 

Alturas  County.  County  created  and  county  seat 
located  at  Esmeralda,  act  approved  Feb.  4, 
1864,  1  T.  Ses.  628  ;  boundaries  between 
Boise  and  Alturas  counties  defined,  act  approved 
Jan.  12,  1866,  3  T.  Ses.  214  ;  boundaries  between 
Alturas  and  Oneida  counties  defined,  act  approved 
Jan.  8,  1877,  9  T.  Ses.  90  ;  boundaries  between 
Lemhi  and  Alturas  counties  defined,  act  approved 
Feb.  9,  1881,  11  T.  Ses.  329  ;  boundaries  redefined, 
act  approved  Feb.  7,  1889,  15  T.  Ses.  37  ;  county 
abolished,  act  approved  Mar.  5,  1895,   '95,  p.  31. 

Clark  County.  County  created  from  Kootenai 
county  and  county  seat  temporary  located 
at  Coeur  d'Alene,  act  approved  Feb.  28,  1905, 
'05,  p.  76  ;  act  creating  county  declared  unconsti- 
tutional, McDonald  v.  Doust,   11  I.  14,  81  P.  60. 


Lewis  County.  County  created  from  Kootenai 
county  and  county  seat  temporarily  located 
at  Sandpoint,  act  approved  Feb.  28,  1905,  '05,  p. 
76 ;  act  creating  county  declared  unconstitutional, 
McDonald  v.  Doust,  11  I.  14.  81  P.  60.  Note  that 
Lewis  county  now  existing  was  created  from  Nez 
Perce  county.      See   C.    L.   3:24. 

Lincoln  County.  County  created  and  county  seat 
located  at  Shoshone,  act  became  a  law 
Mar.  3,  1891,  *90-'91,  p.  120;  act  creating  county 
declared  unconstitutional,  People  v.  George,  3  I. 
72,  26  P.  983.  Note  that  Lincoln  county  now  ex- 
isting was   created   Mar.    18,    1895.      See   C.   L.    3:31. 

Logan  County.  County  created  and  temporary 
county  seat  located  at  Shoshone,  act  ap- 
proved Feb.  7,  1889.  15  T.  Ses.  37  ;  county  abol- 
ished,  act  approved  Mar.   5,    1895,   '95,  p.   31. 

Lah-Toh  County.  County  created  and  county  seat 
located  at  Coeur  d'Alene,  act  approved  Dec.  22, 
1864,  2  T.  Ses.  432  ;  law  creating  county  repealed, 
act  approved   Jan.   9     1867,   4   T.   Ses.    126. 

Selway  County.  Enabling  act  for  creation  of 
county,  approved  Mar.  14,  1917,  '17,  c.  127,  p.  418; 
creation  of  county  defeated  at  special  election,  July 
2,  1917,  records  in  office  of  recorder  of  Idaho  county. 
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3:2.  Definition  of  descriptive  terms.  The  words,  "range,"  "town- 
ship" and  "section"  as  employed  in  this  chapter  refer  to  the  Boise  merid- 
ian and  base  line  of  the  United  States  survey,  except  in  such  cases  as  the 
word  "range"  obviously  refers  to  a  range  of  mountains.  In  the  descrip- 
tion of  courses  the  words,  "north,"  "south,"  "east"  and  "west"  refer  to 
true  courses. 

Hist.      New    sectirn    by    commissioner. 

3 :3.  Ada  County.  Ada  county  is  described  as  follows :  Beginning  at 
the  confluence  of  Mores  creek  with  the  Boise  river  at  the  center  of  the 
channel  of  Boise  river ; 

Northern  boundary.  Thence  in  a  straight  line  north  forty-four  (44) 
degrees  and  thirty-eight  (38)  minutes  west  until  the  said  line  intersects 
the  north  line  of  township  five  (5)  north  (12  Ter.  Ses.  67)  ;  thence  west 
to  the  northwest  corner  of  township  five  (5)  north,  range  one  (1)  west; 

Western  boundary.  Thence  south  to  the  northwest  corner  of  town- 
ship three  (3)  north,  range  one  (1)  west;  thence  east  to  the  northwest 
corner  of  section  four  (4),  township  three  (3)  north,  range  one  (1) 
west;  thence  south  to  the  southeast  corner  of  section  thirty-two  (32), 
township  two  (2)  north,  range  one  (1)  west;  thence  west  to  the  north- 
west corner  of  township  one  (1)  north,  range  one  (1)  west;  thence  south 
to  the  point  in  the  middle  of  the  channel  of  Snake  river,  where  the  line 
between  township  one  (1)  south,  range  one  (1)  west,  and  township  one 
(1)  south,  range  two  (2)  west,  crosses  the  said  river  ('91,  p.  155.)  ; 

Southern  boundary.  Thence  southeasterly  up  the  center  of  the  chan- 
nel of  the  said  Snake  river  to  a  point  in  the  middle  of  the  said  channel 
opposite  the  mouth  of  Bruneau  river ; 

Eastern  boundary.  Thence  extending  in  a  straight  line  in  a  north- 
easterly direction  to  a  point  in  the  center  of  the  channel  of  Boise  river 
opposite  the  mouth  of  Mores  creek  ('99,  p.  234),  the  point  of  beginning. 

County  seat — Boise  City. 

Hist.       County    created    from     Boise    county    and  recorder's    office)  :    Canyon    county    created,    includ- 

county    seat   located   at    Boise    City   by    act    approved  ing   portion    of   Ada   county,    '90-91.    p.    155,    act   ap- 

Dec.    22,    1864,    2   T.    Ses.    430  :   boundary    established  proved    Mar.    7,    1891  ;     boundary     between     Elmore 

between    Ada    and    Idaho    coxmties,    4    T.    Sts.     124,  and    Ada    counties    redefined,     '95,     p.     15,    act    ap- 

act     ip,iroved     Jan.     10,     1867;     boundary     ^tween  proved  Feb.  9,   1895;  boundary  betw?^n  Elnwe  and 

Idaho    and    Ada    counties    redefined,    7    T.    Ses.    30,  Ada    counties    redefined    '99,    p.    234,    act    approved 

act  approved  Jan.   10,    1873;  boundary  between   Ada  Feb.    14,    1899;    law    defining:    boundaries    and    locat- 

and    Boise    counties    redefined,     12    T.     Ses.    67,    act  ing  county  seat  reenacted,  R.  C,   §   23a. 
approved    Jan.    31,    1883    (see    field    notes    in    county 

3:4.  Adams  County.  Adams  county  is  described  as  follows :  Begin- 
ning at  a  point  on  the  boundary  line  between  the  states  of  Idaho  and  Ore- 
gon, the  same  being  the  middle  of  the  center  channel  of  Snake  river,  3960 
feet  in  a  southwesterly  direction  from  the  mouth  of  Wildhorse  river ; 

Southern  boundary.  Then  in  an  easterly  direction  fifteen  and  one- 
half  (15V2)  miles  to  a  point  one-half  mile  east  of  the  west  quarter  cor- 
ner, section  six  (6),  township  seventeen  (17)  north,  range  two  (2)  west; 
thence  south  about  twelve  (12)  miles  to  the  intersection  of  said  line  with 
Cow  creek ;  thence  southeast  down  the  center  line  of  Cow  creek  to  its  con- 
fluence with  the  Weiser  river;  thence  south  across  the  Weiser  river  to  a 
point  five  hundred  (500)  feet  east  of  the  north  quarter  corner  of  section 
twenty-nine  (29),  township  fifteen  (15)  north,  range  two  (2)  west; 
thence  east  about  three  and  three-quarters  (3%)  miles  to  a  point  1320 
feet  east  of  the  northwest  corner  of  section  twenty-five  (25),  said  town- 
ship and  range;  thence  south  eight  and  one-half  (8V2)  miles  to  a  point 
1320  feet  east  of  the  west  quarter  corner  of  section  one  (1),  township 
thirteen  (13)  north,  range  two  (2)  west;  thence  in  a  southeasterly  direc- 
tion six  and  one-half  (6V2)  miles  to  a  point  1320  feet  south  and  1320  feet 
east  of  the  west  quarter  corner  of  section  twenty-four  (24),  township 
thirteen  (13)  north,  range  one  (1)  west;  thence  east  ('11,  c.  31,  §  2,  pp. 


3:5  POLITICAL   DIVISIONS 

67,  68)  to  the  summit  dividing  the  waters  of  the  Payette  and  Weiser 
rivers; 

Eastern  boundary.  Thence  along  said  divide  in  a  northerly  direction 
to  a  point  on  said  divide  known  as  Big  Rock  Flat,  where  the  waters  flow 
into  the  Little  Salmon ;  thence  in  a  northeasterly  direction  on  a  low  divide 
separating  the  waters  of  the  Little  Salmon  and  Payette  rivers  to  a  point 
east  of  the  northern  point  of  Little  Salmon  Meadows ; 

Northern  boundary.  Thence  west  to  the  Little  Salmon  river;  thence 
down  the  Little  Salmon  river  to  a  point  east  of  the  point  where  the  section 
line  between  sections  six  (6)  and  seven  (7),  township  twenty-two  (22) 
north,  range  one  (1)  east,  intersects  said  meridian;  thence  west  to  the 
middle  of  the  main  channel  of  Snake  river  (R.  C,  §  23w),  the  same  being 
the  boundary  line  between  the  states  of  Idaho  and  Oregon ; 

Western  boundary.  Thence  in  a  southerly  direction  following  said 
boundary  line  between  said  states  of  Idaho  and  Oregon,  to  the  point  of 
beginning  ('11,  c.  31,  §  2,  p.  68). 

County  seat — Council. 

Hist.      County    created    from    Washington    county  seat   located   at   Council.     In   southern  boundary    "in 

(as    defined    in    R.    C,    23w)    and    county    seat    tem-  an  easterly  direction"  substituted  for  "south  and  in 

porarily    located    at    Council,    '11,    c.    31,    p.    67,    act  a    southeasterly    direction,"    found    in    '11,    c.    31,    p. 

approved   Mar.    3,    1911,   in   effect  Mar.    15,    1911  ;   at  67,    ij    2,   lines   7   and  8,  to  correct  obvious  error, 
general    election    Nov.    5,     1912,    permanent    county 

3 :5.  Bannock  County.  Bannock  county  is  described  as  follows  :  Begin- 
ning at  the  intersection  of  the  township  line  between  townships  four  (4) 
and  five  (5)  south,  with  the  Snake  river; 

Western  boundary.  Thence  down  the  Snake  river  southwesterly  to 
the  mouth  of  Portneuf  river;  thence  up  the  Portneuf  river  to  what  is 
known  as  the  point  of  the  mountain,  about  four  miles  northwest  of  Poca- 
tello ;  thence  southerly  in  a  straight  line  to  the  top  of  the  range ;  thence 
along  the  crest  of  the  mountains  to  the  point  of  intersection  with  the  town- 
ship line  between  townships  ten  (10)  and  eleven  (11)  south,  range 
thirty-five  (35)  east,  which  is  the  northwest  corner  of  section  four  (4), 
township  eleven  (11)  south,  range  thirty-five  (35)  east;  thence  south  one 
(1)  mile  to  the  northwest  corner  of  section  nine  (9),  township  eleven  (11) 
south,  range  thirty-five  (35)  east;  thence  east  one-fourth  (*4)  mile; 
thence  south  one-half  (!/>)  mile;  thence  east  one-half  O/2)  mile;  thence 
south  one-half  ( V2 )  mile ;  thence  east  one-quarter  ( 1,4 )  mile  to  the  north- 
west corner  of  section  fifteen  (15)  ;  thence  south  one-half  (!/>)  mile  to 
the  quarter  corner  of  sections  sixteen  (16)  and  fifteen  (15)  ;  thence  east 
one  (1)  mile  to  the  quarter  corner  between  sections  fifteen  (15)  and 
fourteen  (14)  ;  thence  south  one-half  (V2)  mile  to  the  northeast  corner  of 
section  twenty-three  (23),  township  eleven  (11)  south,  range  thirty-five 
(35)  east;  thence  following  the  unbroken  crest  of  the  main  mountain 
range  to  the  southeast  corner  of  section  twenty-four  (24),  township 
eleven  (11)  south,  range  thirty-five  (35)  east;  thence  southeasterly  along 
the  crest  of  the  mountains  between  Malad  and  Marsh  valleys  to  a  point  on 
the  Oxford  mountain  range  where  the  same  is  intersected  by  the  one- 
sixteenth  (TV)  section  line  eighty  (80)  rods,  more  or  less,  south  of  the 
township  line  between  townships  thirteen  (13)  and  fourteen  (14)  south; 

Southern  boundary.  Thence  east  to  the  Bear  Lake  county  line ;  thence 
northerly  and  easterly  along  the  line  of  Bear  Lake  county  to  the  boundary 
line  of  the  state  of  Wyoming  ; 

Eastern  boundary.  Thence  north  to  the  intersection  of  township  line 
between  townships  four  (4)  and  five  (5)  south,  with  the  line  of  the  state 
of  Wyoming ; 

Northern  boundary.  Thence  west  along  said  township  line  between 
townships  four  (4)  and  five  (5)  to  the  place  of  beginning. 

County  seat — Pocatello. 
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Hist.      County  created  from   Bingham  county   and  Bannock    county    and    thi    acting    county    surveyor 

county    seat    located    at    Pocatello    by    act    approved  of    Oneida    county,    between    Oct     9S    anr1    Nov     ? 

Mar     6,    1893,    '93,    p.    170;   law   defining   boundaries  1915,    and    which    boundary    line    so  "established    was 
and    locating    county    seat    reenacted    R.    C,    §    23b ;      .  adopted    by    the    board    of    county    commissioners    of 

provision    made  that   at   general   election    in  Novem-  Oneida  county  at  their  January  meeting,    1916     and 

ber,    1918,    voters    may    decide    whether    certain    ter-  by  the   board   of   county   commissioners   of    Bannock 

ritory    shall    be    detached    from    Bannock    and    added  county  on  Apr.    18,    1916. 

to  Franklin   county,   act  approved  Feb    8,    1917,    '17,  The  description   of  the  point  common   to  Bannock 

c.   96,  p.  327  and   Franklin    counties,   being  the    last   few    lines  of 

The  description  of  the  western  bound? ry,  common  the   western   boundary,    is  based  on   a  decree  of   the 

to  Bannock  and   Oneida  counties,   is  tak^n   from  the  district  court  in  an  action  between  the  two  counties 

description   of   this   boundary    line    as   established   by  entered  at  Preston,  Idaho,  in  Sept.,   1917. 
a    joint    survey    made    by    the    county    surveyor    of 

3:6.  Bear  Lake  County.  Bear  Lake  county  is  described  as  follows: 
Beginning  at  the  twenty-third  (23d)  mile  post  on  the  boundary  line  be- 
tween Utah  and  Idaho ; 

Western  boundary.  Thence  northerly  along  the  summit  of  the  range 
of  mountains  between  Cache. valley  and  Bear  Lake  valley  to  the  corner  of 
townships  nine  (9)  and  ten  (10)  south,  range  forty-one  (41)  east; 

Northern  boundary.  Thence  east  twelve  (12)  miles;  thence  north  to 
the  summit  of  the  divide  between  the  waters  of  Bear  river  and  the  waters 
of  Blackfoot  river;  thence  easterly  along  said  last  named  summit  to  the 
line  between  Wyoming  and  Idaho ; 

Eastern  boundary.  Thence  south  on  said  last  named  line  to  the  south- 
east corner  of  Idaho; 

Southern  boundary.    Thence  west  to  the  place  of  beginning. 

County  seat — Paris. 

Hist.      County    created    from    Oneida    county    and        boundaries    and    locating    county    seat    reenacted,    R. 
county  seat  located  at  the  town  of  Paris  by  act  ap-        C,   §   23c. 
proved   Jan.    5,    1875.    8    T.    Ses.    720 ;    law   denning 

3:7.  Benewah  County.  Benewah  county  is  described  as  follows :  Be- 
ginning at  the  point  of  intersection  of  the  Idaho-Washington  state  line 
with  the  north  boundary  line  of  township  forty-six  (46)  north; 

Western  boundary.  Thence  south  along  said  state  line  to  the  point  of 
intersection  of  said  state  line  with  the  north  boundary  line  of  the  county 
of  Latah,  as  now  constituted  ; 

Southern  boundary.  Thence  in  a  southeasterly  and  easterly  direction 
along  said  north  boundary  line  of  the  county  of  Latah  to  the  point  of  inter- 
section of  said  north  boundary  line  of  Latah  county  with  the  west  bound- 
ary line  of  the  county  of  Shoshone,  as  the  same  is  now  constituted ; 

Eastern  boundary.  Thence  along  said  west  boundary  line  of  Shoshone 
county  to  the  point  of  intersection  of  said  west  boundary  line  of  Shoshone 
county  with  the  north  boundary  line  of  section  twenty-two  (22),  town- 
ship forty-seven  (47)  north,  range  one  (1)  east; 

Northern  boundary.  Thence  west  along  the  north  boundary  line  of 
sections  twenty-two  (22),  twenty-one  (21),  twenty  (20)  and  nineteen 
(19),  township  forty-seven  (47)  north,  range  one  (1)  east,  to  the  point  of 
intersection  with  the  Boise  meridian;  thence  along  said  Boise  meridian 
to  the  northeast  corner  of  section  twenty-four  (24),  township  forty-seven 
(47)  north,  range  one  (1)  west;  thence  west  along  the  north  boundary  line 
of  sections  twenty-four  (24),  twenty-three  (23),  twenty-two  (22),  twen- 
ty-one (21),  twenty  (20)  and  nineteen  (19),  township  forty-seven  f47) 
north,  range  one  (1)  west,  to  the  range  line  between  township  forty-seven 
(47)  north,  range  one  (1)  west,  and  township  forty-seven  (47)  north, 
range  two  (2)  west;  thence  along  said  last  mentioned  range  line  to  the 
northeast  corner  of  section  twenty-four  (24),  township  forty-seven  (47) 
north,  range  two  (2)  west;  thence  continuing  west  along  the  north  boun- 
dary lines  of  sections  twenty-four  (24),  twenty-three  (23),  twenty-two 
(22)  to  the  northwest  corner  of  section  twenty-two  (22),  township  forty- 
seven  (47)  north,  range  two  (2)  west:  thence  south  along  the  west  line 
of  section  twenty-two  (22),  township  forty-seven  (47)  north,  range  two 
(2)  west,  to  the  northwest  corner  of  section  twenty-seven  (27),  township 
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forty-seven  (47)  north,  range  two  (2)  west;  thence  west  along  the  north 
line  of  sections  twenty-eight  (28)  and  twenty-nine  (29),  township  forty- 
seven  (47)  north,  range  two  (2)  west,  to  the  northwest  corner  of  section 
twenty-nine  (29),  township  forty-seven  (47)  north,  range  two  (2)  west; 
thence  south  along  the  west  line  of  sections  twenty-nine  (29)  and  thirty- 
two  (32),  township  forty-seven  (47)  north,  range  two  (2)  west,  to  the 
southwest  corner  of  section  thirty-two  (32),  township  forty-seven  (47) 
north,  range  two  (2)  west;  thence  west  along  the  township  line  between 
townships  forty-six  (46)  and  forty-seven  (47)  north,  range  two  (2)  west, 
to  the  intersection  of  the  range  line  between  ranges  two  (2)  and  three  (3) 
west;  thence  continuing  west  along  the  township  line  between  townships 
forty-six  (46)  and  forty-seven  (47)  north,  range  three  (3)  west,  to  the 
southwest  corner  of  section  thirty -three  (33),  township  forty-seven  (47) 
north,  range  three  (3)  west;  thence  north  along  the  west  line  of  section 
thirty-three  (33),  township  forty-seven  (47)  north,  range  three  (3)  west, 
to  the  northwest  corner  of  section  thirty-three  (33),  township  forty-seven 
(47)  north,  range  three  (3)  west;  thence  west  along  the  north  line  of 
sections  thirty-two  (32)  and  thirty-one  (31),  township  forty-seven  (47) 
north,  range  three  (3)  west,  to  the  range  line  between  ranges  three  (3) 
and  four  (4)  west;  thence  south  along  the  said  range  line  to  the  north- 
east corner  of  section  thirty-six  (36),  township  forty-seven  (47)  north, 
range  four  (4)  west;  thence  west  along  the  north  line  of  sections  thirty- 
six  (36)  and  thirty-five  (35),  township  forty-seven  (47)  north,  range 
four  (4)  west,  to  the  northwest  corner  of  section  thirty-five  (35),  town- 
ship forty-seven  (47)  north,  range  four  (4)  west;  thence  south  along  the 
west  line  of  said  section  thirty-five  (35),  township  forty-seven  (47)  north, 
range  four  (4)  west,  to  the  southwest  corner  of  said  section  thirty-five 
(35),  township  forty-seven  (47)  north,  range  four  (4)  west;  thence  west 
along  the  north  line  of  township  forty-six  (46)  north,  ranges  four  (4), 
five  (5),  and  six  (6)  west,  to  the  point  of  beginning. 
County  seat — St.  Maries. 

Hiet.  County  created  from  Kootenai  county  and 
county  seat  located  at  St.  Maries  by  act  approved 
Jan.   23,    1915,     15,  c.   4,   p.   5. 

3:8.  Bingham  County.  Bingham  county  is  described  as  follows:  Be- 
ginning at  the  northwest  corner  of  section  thirty-one  (31),  township  six 
(6)  south,  range  thirty  (30)  east; 

Southern  boundary.  Thence  east  along  the  section  line  between  sec- 
tions thirty-one  (31)  and  thirty  (30),  township  and  range  aforesaid,  and 
an  extension  thereof  to  the  point  where  such  extended  line  intersects  with 
the  center  of  the  west  channel  of  Snake  river ;  thence  up  the  center  of  the 
west  channel  of  Snake  river  ('13,  c.  6,  §  2,  p.  31  )y  and  the  center  of  the 
main  channel  of  Snake  river  to  the  intersection  of  the  township  line  be- 
tween townships  four  (4)  and  five  (5)  south;  thence  east  along  the  said 
township  line  between  townships  four  (4)  and  five  (5)  south  (R.  C, 
§  23d)  to  the  southwest  corner  of  township  four  (4)  south,  range  forty- 
two  (42)  east; 

Eastern  boundary.  Thence  north  along  the  range  line  between  ranges 
forty-one  (41)  and  forty-two  (42)  east  to  the  southeast  corner  of  town- 
ship one  (1)  south,  range  forty-one  (41)  east; 

Northern  boundary.  Thence  west  along  the  township  line  between 
township  one  (1)  and  township  two  (2)  south,  to  the  southwest  corner  of 
township  one  (1)  south,  range  forty  (40)  east;  thence  north  along  the 
range  line  to  the  base  line ;  thence  west  along  the  base  line  to  the  south- 
west corner  of  township  one  (1)  north,  range  thirty-eight  (38)  east; 
thence  north  along  the  range  line  to  the  northeast  corner  of  section  twen- 
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ty-four  (24),  township  one  (1)  north,  range  thirty-seven  (37)  east; 
thence  west  along  section  lines  to  the  southwest  corner  of  section  fifteen 
(15),  township  one  (1)  north,  range  thirty-seven  (37)  east;  thence  north 
along  the  section  line  to  the  northwest  corner  of  said  section  fifteen  (15), 
township  one  (1)  north,  range  thirty-seven  (37)  east;  thence  west,  fol- 
lowing the  section  lines  to  the  range  line  between  ranges  thirty-three  (33) 
and  thirty-four  (34)  east;  thence  north  to  the  south  line  of  Jefferson 
county  ('11,  c.  5,  §  2,  pp.  8,  9)  ;  thence  west  to  the  point  of  intersection  of 
said  south  line  of  Jefferson  county  with  the  township  line  between  range 
thirty-one  (31)  and  range  thirty-two  (32)  east; 

Western  boundary.  Thence  south  along  said  township  line  to  the 
southeast  corner  of  township  three  (3)  north,  range  thirty-one  (31)  east; 
thence  west  along  the  township  line  to  where  said  line  intersects  the  town- 
ship line  between  range  thirty  (30)  and  range  thir-ty-one  (31)  east; 
thence  south  along  said  line  to  the  southeast  corner  of  township  two  (2) 
north,  range  thirty  (30)  east;  thence  west  to  the  southwest  corner  of 
township  two  (2)  north,  range  thirty  (30)  east;  thence  south  along  the 
township  line  to  the  southwest  corner  of  township  one  (1)  south,  range 
thirty  (30)  east;  thence  west  ('17,  c.  98,  §  2,  p.  346)  to  a  line  running 
south  from  the  Bis:  Southern  Butte ;  thence  south  to  the  place  of  beginning. 

County  seat — Blackfoot. 


Hist.  County  created  and  county  seat  located  at 
Blackfoot  by  act  approved  Jan.  13,  1885,  13  T. 
Ses.  41  ;  location  of  boundary  line  between  Lemhi 
and  Bingham  counties  provided  for,  13  T.  Ses.  46, 
act  approved  Feb.  5,  1885  ;  supplementary  act  to 
act  creating  Bingham  county,  13  T.  Ses.  51,  ap- 
proved Feb.  5,  1885  ;  Elmore  and  Logan  counties 
created  and  boundaries  of  Bingham  and  Alturas 
counties  denned,  15  T.  Ses.  37,  act  approved  Feb. 
7,  1889  ;  Fremont  county  created  from,  '93,  p.  94, 
act  approved  Mar.  4,  1893  ;  Bannock  county  created 
from,  '93,  p.  170,  act  approved  Mar.  6,  1893 ;  pro- 
vision for  voters  to  determine  at  next  general  elec- 


tion whether  certain  territory  of  Bingham  county 
shall  be  attached  to  Fremont  county,  '03,  p.  222, 
act  approved  Mar.  6,  1903 ;  at  general  election  on 
Nov.  8,  1904,  annexation  to  Fremont  county  ap- 
proved and  territory  annexed,  records  in  office  of 
county  recorder ;  law  defining  boundaries  and  lo- 
cating county  seat  reenacted,  R.  C,  §  23d ;  Bonne- 
ville county  created  from,  '11,  c.  5,  p.  8,  act  ap- 
proved Feb.  7,  1911  ;  Power  county  created,  includ- 
ing a  portion  of  Bingham  county,  '13,  c.  6,  p.  30, 
act  approved  Jan.  30,  1913;  Butte  county  created, 
including  a  portion  of  Bingham  county,  '17,  c.  98, 
p.   344,   act  approved   Feb.   6,    1917. 


3:9.  Blaine  County.  Blaine  county  is  described  as  follows:  Begin- 
ning at  the  southeast  corner  of  township  two  (2)  south,  range  seventeen 
(17)  east;  thence  east  along  the  township  line  between  townships  two 
(2)  and  three  (3)  south,  to  the  intersection  of  the  same  with  the  line  be- 
tween ranges  twenty-five  (25)  and  twenty-six  (26)  east;  thence  south 
along  the  said  range  line  to  the  middle  of  the  channel  of  Snake  river; 
thence  up  the  center  of  the  said  channel  of  Snake  river  (R.  C.  §  23e)  to 
the  point  of  intersection  with  the  range  line  between  ranges  twenty-seven 
(27)  and  twenty-eight  (28)  east;  thence  north  along  and  upon  said  range 
line  to  the  northwest  corner  of  township  nine  (9)  south,  range  twenty- 
eight  (28)  east;  thence  east  upon  and  along  the  north  line  of  said  town- 
ship nine  (9)  south,  to  the  northeast  corner  of  section  four  (4),  township 
nine  (9)  south,  range  twenty-eight  (28)  east;  thence  in  a  northerly  direc- 
tion along  and  upon  the  section  line  which  when  surveyed  will  be  between 
sections  thirty-three  (33)  and  thirty-four  (34),  township  eight  (8)  south, 
range  twenty-eight  (28)  east;  and  an  extension  of  such  line  to  the  point 
where  such  extended  line  will  intersect  with  the  township  line  which  when 
surveyed  will  be  the  township  line  between  townships  seven  (7)  and  eight 
(8)  south,  range  twenty-eight  (28)  east;  thence  west  upon  the  township 
line  to  a  point  which  when  surveyed  will  be  the  southwest  corner  of  town- 
ship seven  (7)  south,  range  twenty-eight  (28)  east;  thence  north  along 
and  upon  the  range  line  which  when  surveyed  will  be  the  range  line  be- 
tween ranges  twenty-seven  (27)  and  twenty-eight  (28)  east,  to  a  point 
which  when  surveyed  and  established  will  be  the  northwest  corner  of 
township  four  (4)  south,  range  twenty-eight  (28)  east;  thence  east  along 
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and  upon  the  line  which  when  surveyed  will  be  the  north  line  of  said  town- 
ship four  (4)  south  ('13,  c.  6,  §  2,  pp.  32,  33),  to  a  point  directly  south  of 
the  Big  Southern  Butte  (R.  C,  §  23e)  ;  thence  north  to  the  point  of  inter- 
section of  the  line  so  drawn  with  the  boundary  line  of  Butte  county; 
thence  west  to  what  will  be,  when  surveyed,  the  southwest  corner  of  town- 
ship one  (1)  south,  range  twenty-seven  (27)  east;  thence  north  to  what 
will  be,  when  surveyed,  the  southwest  corner  of  township  one  (1)  north, 
range  twenty-seven  (27)  east;  thence  west  to  the  southeast  corner  of  sec- 
tion thirty-one  (31)  in  township  one  (1)  north,  range  twenty-four  (24) 
east;  thence  north  to  the  summit  of  the  range  of  mountains  dividing  the 
headwaters  of  Fish  creek,  Cottonwood  creek  and  Copper  creek  from  the 
waters  of  Lava  creek,  Champagne  creek  and  Antelope  creek ;  thence  north- 
westerly along  the  summit  of  said  range  of  mountains  to  the  southern 
boundary  line  of  Custer  county  ('17,  c.  98,  §  2,  p.  346)  ;  along  and  upon  the 
summit  of  the  range  of  mountains  dividing  the  headwaters  of  the  East 
Fork  of  the  Salmon  river  from  the  waters  of  the  Little  or  Big  Wood  river 
and  continuing  westerly  on  the  said  divide  between  the  East  Fork  of  the 
Salmon  and  Wood  rivers  to  the  main  Salmon  river ;  thence  along  the  said 
Salmon  river  to  the  mouth  of  Fall  creek,  a  stream  entering  the  Salmon 
river  at  a  point  about  fifteen  miles  northerly  from  Sawtooth  city;  thence 
up  the  said  Fall  creek  to  Pettit  lake  in  a  right  line  to  the  right  of  a  creek 
entering  the  said  lake  at  the  west  end  thereof;  thence  up  the  said  last 
mentioned  creek  to  the  summit  of  the  Sawtooth  mountains  (15  Ter.  Ses. 
26)  ;  thence  following  the  summit  of  the  said  mountains  to  where  the 
trail  crosses  the  summit  of  what  is  known  as  Mattingly  creek  divide  (R. 
C,  §  23e)  on  the  boundary  line  of  Camas  county;  thence  southeasterly 
along  the  boundary  line  of  Camas  county  to  the  place  of  beginning. 

County  seat — Hailey. 


Mist.  County  created  from  the  counties  of  Al- 
turas  and  Logan,  which  counties  were  by  same  act 
abolished,  and  county  seat  located  at  the  town  of 
Hailey,  by  act  approved  Mar.  5,  1895,  '95,  p.  31  ; 
see  act  creating  Custer  county,  15  T.  Ses.  26,  ap- 
proved Feb.  4,  1889,  and  act  creating  Elmore  and 
Logan  counties,  and  defining  boundaries  of  Bing- 
ham and  Alturas  counties,  15  T.  Ses.  37,  act  ap- 
proved Feb.  7,  1889  ;  provision  for  voters  to  deter- 
mine at  next  general  election  whether  certain  ter- 
ritory of  Blaine  county  should  be  annexed  to  Cus- 
ter county,  '95,  p.  140,  act  approved  Mar.  9,  1895  ; 
at  general  election,  Nov.  2,  1896,  this  question  as 
to  annexation  was  for  some  reason  not  voted  upon  ; 
Lincoln  county  created,  including  a  portion  of,  '98, 
p.    170,    act   approved   Mar.    18,    1895  ;   boundaries   of 


Lemhi  county  defined,  '99,  p.  Ill,  act  ap- 
proved Feb.  6,  1899  ;  provision  for  voters  to 
determine  at  next  general  election  whether 
certain  territory  of  Blaine  county  shall  be  annexed 
to  Custer  county,  '99,  p.  271,  act  approved  Feb.  14, 
1899  ;  at  general  election,  held  Nov.  6,  1900,  an- 
nexation to  Custer  county  was  not  approved,  rec- 
ords in  office  of  county  recorder  of  Custer  county  ; 
law  defining  boundaries  and  locating  county  seat 
reenacted,  R.  C,  §  23e ;  Power  county  created,  in- 
cluding a  portion  of,  '13,  c.  6,  p.  30,  act  approved 
Jan.  30,  1913;  Camas  county  created  from,  act  ap- 
proved Feb.  6,  1917,  '17,  c.  97,  p.  329;  Butte  county 
created,  including  a  portion  of,  act  approved  Feb. 
6,    1917,   '17,  c.  98,   p.   344. 


3:10.  Boise  County.  Boise  county  is  described  as  follows:  Beginning 
at  the  confluence  of  Mores  creek  with  the  Boise  river,  at  the  center  of  the 
channel  of  Boise  river ; 

Western  boundary.  Thence  north  forty -four  (44)  degrees  and  thirty- 
eight  (38)  minutes  west  (R.  C,  §  23f),  to  the  southeast  corner  of  township 
six  (6)  north,  range  one  (1)  east;  thence  north  twenty-four  (24)  miles 
to  the  northeast  corner  of  township  nine  (9)  north,  range  one  (1)  east; 

Northern  boundary.  Thence  east  ('15,  c.  165,  §  2,  p.  363)  along  the 
second  (2d)  standard  parallel  north,  to  the  center  of  the  North  Fork  of 
Payette  river;  thence  northerly  along  the  river  to  the  intersection  with 
the  line  between  townships  ten  (10)  and  eleven  (11)  north;  thence  east 
to  the  ridge  dividing  the  waters  of  the  Salmon  and  Payette  rivers  ('17, 
c.  99,  §  2,  p.  361)  ;  thence  in  an  easterly  direction  along  the  divide  which 
separates  the  waters  of  the  Payette  river  and  its  tributaries  from  the 
waters  of  Salmon  river  and  its  tributaries  (Special  and  Local  Laws,  120), 
to  the  head  of  the  Middle  Fork  of  Salmon  river ; 
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Eastern  boundary.  Thence  southerly  along  the  divide  which  separates 
the  water  flowing  into  the  South  Payette  river  and  Bear  Valley  creek  from 
that  flowing  into  the  main  Salmon  river  and  Cape  Horn  creek  to  the  sum- 
mit of  the  Sawtooth  mountains ;  thence  southerly  along  the  summit  of  the 
Sawtooth  mountains  (15  Ter.  Ses.  26)  to  the  headwaters  of  the  North 
Fork  of  Boise  river ; 

Southern  boundary.  Thence  down  the  center  of  the  channel  of  the 
North  Fork  of  Boise  river  and  the  main  Boise  river  to  the  place  of  be<nn- 
ning  (3  T.  Ses.  214). 

County  seat — Idaho  City. 

Hist.  County  created  by  act  approved  Feb.  4,  31,  1883  (field  notes  in  county  recorder's  office)  ; 
1864,  1  T.  Ses.  628  ;  boundary  between  Boise  and  boundary  of  Washington  county  redefined,  '05,  p. 
Alturas  counties  redefined,  3  T.  Ses.  214,  act  ap-  303,  approved  Feb.  27,  1905  ;  law  defining  bound- 
proved  Jan.  12,  1866  ;  boundary  between  Boise,  Ada  aries  and  locating  county  seat  reenacted,  R.  C, 
and  Idaho  counties  redefined,  4  T.  Ses.  124,  act  ap-  5j  23f  ;  Gem  county  created,  including  a  portion  of 
proved  Jan.  10,  1867  ;  boundary  between  Idaho  and  Boise  county,  '15,  c.  165,  p.  362  ;  Valley  county 
Boise  counties  redefined,  7  T.  Ses.  64,  act  approved  created,  including  a  portion  of  Boise  county,  '17,  c. 
Jan.  10,  1873 ;  boundary  between  Ada  and  Boise  99,  p.  360. 
counties  redefined,    12  T.   Ses.   67,   act  approved  Jan. 

3:11.  Bonner  County.  Bonner  county  is  described  as  follows:  Begin- 
ning at  a  point  where  the  township  line  between  townships  fifty-three 

(53)  and  fifty-four  (54)  north  intersects  the  boundary  line  between  the 
state  of  Idaho  and  the  state  of  Washington; 

Southern  boundary.  Thence  east  on  said  township  line  between  town- 
ships fifty-three  (53)  and  fifty-four  (54)  north,  to  the  northeast  corner 
of  township  fifty-three  (53)  north,  range  three  (3)  west;  thence  north 
on  the  range  line  between  sections  thirty-six  (36)  and  thirty-one  (31), 
to  the  northeast  corner  of  section  thirty-six    (36),  township  fifty-four 

(54)  north,  range  three  (3)  west;  thence  east  six  (6)  miles  to  the  north- 
east corner  of  section  thirty-six  (36),  township  fifty-four  (54)  north, 
range  two  (2)  west;  thence  south  along  the  range  line  between  ranges 
one  (1)  and  two  (2)  west,  to  the  southwest  corner  of  township  fifty-three 
(53)  north,  range  one  (1)  west;  thence  east  on  the  township  line  between 
townships  fifty-two  (52)  and  fifty-three  (53)  north,  to  the  present  county 
line  between  Kootenai  and  Shoshone  counties;  thence  north  along  the 
west  boundary  line  of  Shoshone  county  to  the  northwest  corner  thereof; 
thence  in  an  easterly  direction  along  the  summit  of  the  Coeur  d'Alene 
range  of  mountains  to  the  west  line  of  the  state  of  Montana ; 

Eastern  boundary.  Thence  north  along  the  boundary  line  between  the 
state  of  Idaho  and  the  state  of  Montana  (R.  C,  §  23g)  to  a  point  where 
the  south  line  of  township  sixty  (60)  north  of  range  three  (3)  east  inter- 
sects the  boundary  line  between  the  state  of  Idaho  and  the  state  of  Mon- 
tana; 

Northern  boundary.  Thence  west  along  said  south  line  of  township 
sixty  (60)  through  ranges  three  (3),  two  (2),  and  ore  (1)  east,  and 
ranges  one  (1),  two  (2),  and  three  (3)  west,  to  the  southwest  corner  of 
township  sixty  (60)  north,  range  three  (3)  west;  thence  north  along  the 
range  line  between  ranges  three  (3)  and  four  (4)  west,  to  the  point  where 
the  north  line  of  township  sixty-three  (63)  north,  intersects  the  range 
line  between  ranges  three  (3)  and  four  (4)  west;  thence  west  along  the 
said  north  line  of  townships  sixty -three  (63)  north,  ranges  four  (4)  and 
five  (5)  west,  to  a  point  on  the  state  line  between  the  states  of  Idaho  and 
Washington  where  the  same  is  intersected  by  the  said  north  line  of  town- 
ship sixty-three  (63)  north,  range  five  (5)  west  ('15,  c.  7,  §  2,  p.  21)  ; 

Western  boundary.  Thence  south  along  the  boundary  line  between  the 
state  of  Idaho  and  the  state  of  Washington  to  the  place  of  beginning  (R. 
C,  §23g). 

County  seat — Sandpoint. 
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Hist.  County  created  from  Kootenai  county  and  ary  county  created  from,  act  approved  Jan.  23, 
temporary  county  seat  located  at  Sandpoint,  act  ap-  1915,  '15,  c.  7,  p.  21.  "Southwest  corner  of  town- 
proved  Feb.  21,  1907,  in  effect  Mar.  18,  1907,  '07,  ship  fifty-three  (53)  north,  range  one  (1)  west" 
p.  47  ;  at  general  election,  Nov.  3,  1908,  pern  anent  substituted  for  "northeast  corner  of  township  52 
county  seat  located  at  Sandpoint,  records  in  office  north,  range  2  west,  B.  M.,"  found  in  R.  C,  §  23g, 
of  county  recorder;  law  defining  boundaries  and  lo-  lines  11  and  12,  to  correct  obvious  error, 
eating  county  seat   reenacted,   R.   C,   §    23g  ;   Bound- 

3:12.  Bonneville  County.  Bonneville  county  is  described  as  follows : 
Beginning  at  the  northeast  corner  of  Bannock  county ; 

Southern  boundary.  Thence  west  along  the  north  line  of  Bannock 
county  to  the  southwest  corner  of  township  four  (4)  south,  range  forty- 
two  (42)  east;  thence  north  along  the  range  line  between  ranges  forty- 
one  (41)  and  forty -two  (42)  east,  to  the  southeast  corner  of  township 
one  (1)  south,  range  forty-one  (41)  east;  thence  west  along  the  town- 
ship line  between  township  one  (1)  and  township  two  (2)  south,  to  the 
southwest  corner  of  township  one  (1)  south,  range  forty  (40)  east:  thence 
north  along  the  range  line  to  the  base  line ;  thence  west  along  the  base  line 
to  the  southwest  corner  of  township  one  (1)  north,  range  thirty-eight 
(38)  east;  thence  north  along  the  range  line  to  the  northeast  corner  of 
section  twenty-four  (24),  township  one  (1)  north,  range  thirty-seven 
(37)  east;  thence  west  along  section  lines  to  the  southwest  corner  of  sec- 
tion fifteen  (15),  township  one  (1)  north,  range  thirty-seven  (37)  east; 
thence  north  along  the  section  line  to  the  northwest  corner  of  said  sec- 
tion fifteen  (15),  township  one  (1)  north,  range  thirty-seven  (37)  east; 
thence  west,  following  the  section  lines  to  the  range  line  between  ranges 
thirty-three  (33)  and  thirty-four  (34)  east; 

Western  boundary.  Thence  north  ('11,  c.  5,  §  2,  pp.  8,  9)  to  the  line 
between  townships  three  (3)  and  four  (4)  north; 

Northern  boundary.  Thence  east  along  the  said  township  line  between 
townships  three  (3)  and  four  (4)  north  ('93,  p.  94),  to  a  point  where  the 
said  line  bisects  the  top  or  comb  of  the  Big  Hole  mountain  range;  thence 
following  along  the  top  or  comb  of  the  said  mountains  in  a  southeasterly 
direction  (R.  C.  §  231)  to  the  west  line  of  the  state  of  Wyoming; 

Eastern  boundary.  Thence  south  along  the  west  line  of  the  state  of 
Wyoming  to  the  point  of  beginning  ('11,  c.  5,  §  2,  p.  9). 

County  seat — Idaho  Falls. 

Hist.  County  created  from  Bingham  county  and 
county  seat  located  at  Idaho  Falls,  '11,  c.  5,  p.  8, 
act   approved   Feb.    7,    1911. 

3:13.  Boundary  County.  Boundary  county  is  described  as  follows: 
Beginning  at  a  point  on  the  state  line  between  the  states  of  Idaho  and 
Washington  where  the  same  is  intersected  by  the  north  line  of  township 
sixty -three  (63)  north,  range  five  (5)  west; 

Southern  boundary.  Thence  east  along  the  said  north  line  of  town- 
ships sixty-three  (63)  north,  ranges  five  (5)  and  four  (4)  west,  to  the 
range  line  between  ranges  three  (3)  and  four  (4)  west;  thence  south 
along  said  range  line  to  the  southwest  corner  of  township  sixty  (60) 
north,  range  three  (3)  west;  thence  east  along  said  south  line  of  town- 
ship sixty  (60)  through  ranges  three  (3),  two  (2)  and  one  (1)  west,  and 
ranges  one  (1),  two  (2)  and  three  (3)  east,  to  the  state  line  between  the 
states  of  Idaho  and  Montana; 

Eastern  boundary.  Thence  north  along  said  state  line  to  the  interna- 
tional boundary  line  between  the  United  States  and  the  Dominion  of 
Canada ; 

Northern  boundary.  Thence  west  along  said  international  boundary 
to  its  junction  with  the  state  line  between  the  states  of  Idaho  and  Wash- 
ington ; 
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Western  boundary.  Thence  south  along  said  state  line  to  the  point  of 
beginning. 

County  seat — Bonners  Ferry. 

Hist.  County  created  from  Bonner  county  and 
county  seat  located  at  Bonners  Ferry  by  act  ap- 
proved Jan.   23,    1915,    '15,   c.   7,   p.   21. 

3:14.  Butte  County.  Butte  county  is  described  as  follows:  Begin- 
ning at  the  point  which,  when  surveyed,  will  be  the  southeast  corner  of 
section  thirty-one  (31),  township  one  (1)  north,  range  twenty-four  (24) 
east; 

Western  boundary.  Thence  north  to  the  summit  of  the  range  of 
mountains  dividing  the  headwaters  of  Fish  creek,  Cottonwood  creek  and 
Copper  creek  from  the  waters  of  Lava  creek,  Champagne  creek  and  Ante- 
lope creek ;  thence  northwesterly  along  the  summit  of  said  range  of  moun- 
tains to  the  present  boundary  line  between  Blaine  and  Custer  counties; 
thence  in  a  northerly  direction  along  and  upon  the  boundary  line  of 
Custer  county  to  the  point  of  intersection  with  the  southern  boundary 
line  of  Lemhi  county ; 

Northern  boundary.  Thence  east  along  the  southern  boundary  line 
of  Lemhi  county  to  a  point  on  the  township  line  between  townships  ten 
(10)  and  eleven  (11)  north,  directly  north  of  the  Big  Southern  Butte; 
thence  south  along  the  western  boundary  line  of  Fremont  county  to  the 
point  of  intersection  with  the  southern  boundary  line  of  Fremont  county; 
thence  east  along  the  southern  boundary  line  of  Fremont  county  to  a 
point  where  said  line  intersects  the  township  line  between  range  thirty- 
one  (31)  and  range  thirty-two  (32)  east; 

Eastern  boundary.  Thence  south  along  said  township  line  to  the 
southeast  corner  of  township  three  (3)  north,  range  thirty-one  (31) 
east; 

Southern  boundary.  Thence  west  along  the  township  line  to  where 
said  line  intersects  the  township  line  between  range  thirty  (30)  and  range 
thirty-one  (31)  east;  thence  south  along  said  line  to  the  southeast  corner 
of  township  two  (2)  north,  range  thirty  (30)  east;  thence  west  to  the 
southwest  corner  of  township  two  (2)  north,  range  thirty  (30)  east; 
thence  south  along  the  township  line  to  the  southwest  corner  of  township 
one  (1)  south,  range  thirty  (30)  east;  thence  west  to  what  will  be,  when 
surveyed,  the  southwest  corner  of  township  one  (1)  south,  range  twenty- 
seven  (27)  east;  thence  north  to  what  will  be,  when  surveyed,  the  south- 
west corner  of  township  one  (1)  north,  range  twenty-seven  (27)  east; 
thence  west  to  the  southeast  corner  of  section  thirty-one  (31),  township 
one  (1)  north,  range  twenty-four  (24)  east,  which  is  the  place  of  begin- 
ning. 

County  seat — Arco. 

Hist.      County  created  from  parts  of   Blaine,   Jef-       seat  to  be  decided  upon  at  general  election   in    1918, 
ferson  and  Bingham  counties  and  temporary  county       "17,   c.   98,   p.   344,   act  approved   Feb.   6,    1917. 
seat   located  at  Arco,    location  of  permanent  county 

3:15.  Camas  County.  Camas  county  is  described  as  follows:  Be- 
ginning at  the  southwest  corner  of  township  two  (2)  south,  range  twelve 
(12)  east; 

Southern  boundary.  Thence  due  east  along  the  township  line  between 
townships  two  (2)  and  three  (3)  south,  to  the  southeast  corner  of  town- 
ship two  (2)  south,  range  seventeen  (17)  east; 

Eastern  boundary.  Thence  north  along  the  township  line  between 
ranges  seventeen  (17)  and  eighteen  (18)  east,  to  the  southeast  corner  of 
section  twelve  (12),  township  two  (2)  south,  range  seventeen  (17)  east; 
thence  west  one  (1)  mile,  to  the  southwest  corner  of  section  twelve  (12), 

ii 


3:16  POLITICAL  DIVISIONS 

township  two  (2)  south,  range  seventeen  (17)  east;  thence  north  along 
the  section  line  to  the  intersection  of  said  line  and  the  center  of  the  chan- 
nel of  Big  Wood  river;  thence  westerly  along  said  Big  Wood  river  to  the 
junction  of  Big  Wood  river  and  Malad  river  (or  Camas  creek)  ;  thence 
westerly  along  the  center  of  the  channel  of  Malad  river  (or  Camas  creek) 
to  the  intersection  of  said  river  and  the  section  line  between  sections  four- 
teen (14)  and  fifteen  (15),  township  one  (1)  south,  range  sixteen  (16) 
east;  thence  north  along  said  section  line  to  the  township  line  between 
township  one  (1)  south,  range  sixteen  (16)  east,  and  township  one  (1) 
north,  range  sixteen  (16)  east;  thence  east  along  said  township  line  to  the 
southeast  corner  of  section  thirty-four  (34),  township  one  (1)  north, 
range  sixteen  (16)  east;  thence  north  along  the  section  line  two  (2) 
miles  to  the  northeast  corner  of  section  twenty-seven  (27),  township 
one  (1)  north,  range  sixteen  (16)  east;  thence  west  along  the  section 
line  one  (1)  mile  to  the  northwest  corner  of  section  twenty-seven  (27), 
township  one  (1)  north,  range  sixteen  (16)  east;  thence  northerly  along 
the  section  line  to  the  main  divide  between  Beaver  creek  on  the  west  and 
Camp  creek  on  the  east ;  continuing  thence  northerly  along  the  summit  of 
the  said  mountain  range  or  watershed  between  Beaver  creek  and  Camp 
creek  to  its  junction  with  the  summit  of  the  mountain  range  or  watershed 
dividing  Willow  creek  and  its  tributaries  on  the  west  and  Big  Wood  river 
and  its  tributaries  on  the  east;  thence  continuing  northerly  and  westerly 
along  the  said  last  mentioned  summit  across  Buttercup  mountain  to  a 
point  which  is  approximately  five  (5)  miles  northwest  of  Buttercup 
mountain  and  two  (2)  miles  south  of  U.  S.  G.  S.  bench  mark  elevation 
7281,  on  Warm  Spring  creek,  which  point  is  marked  "Elevation  8588" 
on  U.  S.  G.  S.  topographical  map  of  Idaho  Sawtooth  quadrangle,  edition 
of  January,  1900,  reprinted  February;  1909;  thence  continuing  along  the 
summit  about  north  thirty-five  (35)  degrees  west  to  a  point  designated  on 
said  map  of  said  quadrangle  as  "Elevation  8492;"  thence  westerly  along 
said  summit  to  a  point  marked  "Elevation  9310"  on  said  map ;  thence  north- 
erly along  the  summit  of  the  Smoky  mountains  forming  the  summit  of 
the  watershed  dividing  the  Boise  river  and  its  tributaries  on  the  west, 
the  Big  Wood  river  and  its  tributaries  on  the  east  to  its  intersection  with 
the  summit  of  the  Sawtooth  mountains  at  a  point  marked  "Elevation 
10,000"  on  said  map,  where  the  said  summit  of  the  Sawtooth  mountains 
forms  a  watershed  dividing  the  Boise  river  and  its  tributaries  on  the 
west  and  south,  the  Salmon  river  and  its  tributaries  on  the  west  and 
north,  and  Big  Wood  river  and  its  tributaries  on  the  east ; 

Northern  boundary.  Thence  westerly  along  the  summit  of  the  Saw- 
tooth mountains,  where  it  forms  a  watershed  between  the  Boise  river 
and  its  tributaries  on  the  south,  and  the  Salmon  river  and  its  tributaries 
on  the  north  to  its  intersection  with  the  eastern  boundary  of  Elmore 
county  at  a  point  where  the  trail  crosses  the  summit  of  what  is  known 
as  Mattingly  creek  divide; 

Western  boundary.  Thence  southwesterly  along  the  said  divide  to  a 
point  as  far  east  as  the  range  line  between  ranges  eleven  (11)  and  twelve 
(12)  east,  thence  south  to  the  township  line  between  townships  two  (2) 
and  three  (3)  south,  the  point  of  beginning. 

County  seat — Fairfield. 

Hist.  County  created  from  Blaine  county  and 
county  seat  located  at  Fairfeld  by  act  approved 
Feb.   6,    1917,    '17,  c.   97,   p.    329. 

3:16.  Canyon  County.  Canyon  county  is  described  as  follows:  Be- 
ginning at  a  point  in  the  middle  of  the  channel  of  Snake  river,  where  the 
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line  between  township  one  (1)  south,  range  one  (1)  west,  and  township 
one  (1)  south,  range  two  (2)  west,  crosses  the  said  river; 

Eastern  boundary.  Thence  north  to  the  northwest  corner  of  township 
one  (1)  north,  range  one  (1)  west;  thence  east  to  the  southeast  corner 
of  section  thirty-two  (32),  township  two  (2)  north,  range  one  (1)  west; 
thence  north  to  the  northwest  corner  of  section  four  (4),  township  three 
(3)  north,  range  one  (1)  west;  thence  west  to  the  northwest  corner  of 
township  three  (3)  north,  range  one  (1)  west;  thence  north  to  the  north- 
west corner  of  township  five  (5)  north,  range  one  (1)  west  (R.  C, 
§  23h)  ; 

Northern  boundary.  Thence  west  on  the  township  line  between  town- 
ships five  (5)  and  six  (6),  to  the  southwest  corner  of  section  thirty-one 
(31),  township  six  (6)  north,  range  three  (3)  west  ('15,  c.  165,  §  2,  p. 
363;  '17,  c.  11,  §  2,  p.  15)  ;  thence  south  on  range  line  between  ranges 
three  (3)  and  four  (4),  one-half  (%)  mile  to  the  east  quarter  corner  of 
section  one  (1),  township  five  (5)  north,  range  four  (4)  west;  thence 
west  along  the  center  line  of  sections  one  (1)  and  two  (2),  said  township 
and  range,  two  (2)  miles  to  the  east  quarter  corner  of  section  three  (3), 
said  township  and  range;  thence  south  along  the  section  line  one-half 
(!/2)  mile  to  the  southeast  corner  of  section  three  (3),  said  township  and 
range;  thence  west  along  the  section  line  three  (3)  miles  to  the  southwest 
corner  of  section  five  (5),  said  township  and  range;  thence  north  along 
the  section  line  one  (1)  mile  to  the  northwest  corner  of  section  five  (5), 
said  township  and  range;  thence  west  along  the  township  line  between 
townships  five  (5)  and  six  (6)  north,  two  (2)  miles  to  the  southwest  cor- 
ner of  section  thirty-six  (36),  township  six  (6)  north,  range  five  (5) 
west;  thence  north  along  the  section  line  one  (1)  mile  to  the  northwest 
corner  of  section  thirty-six  (36),  said  township  and  range;  thence  west 
along  the  section  line  one  (1)  mile  to  the  southwest  corner  of  section 
twenty-six  (26),  said  township  and  range;  thence  north  along  the  section 
line  one  (1)  mile  to  the  southwest  corner  of  section  twenty-three  (23), 
said  township  and  range;  thence  west  along  the  section  line  two  (2)  miles 
to  the  southwest  corner  of  section  twenty-one  (21),  said  township  and 
range;  thence  north  along  the  section  line  three  (3)  miles  to  the  north- 
west corner  of  section  nine  (9),  said  township  and  range;  thence  west 
along  the  section  line  one  and  one-half  (1%)  miles,  more  or  less,  to  an 
intersection  with  the  west  line  of  the  state  of  Idaho  ('17,  c.  11,  §  2,  p.  15). 

Western  boundary.  Thence  up  the  middle  of  the  channel  of  Snake 
river  to  the  boundary  line  between  Idaho  and  Oregon ;  thence  south  along 
the  boundary  line  between  Idaho  and  Oregon  to  the  middle  of  Snake  river ; 

Southern  boundary.  Thence  up  the  middle  of  the  channel  of  Snake 
river  to  the  place  of  beginning  (R.  C,  §  23h). 

County  seat — Caldwell. 

Hist.      County  created   and  county   seat  temporal"-  locating   county   seat   reenacted,    R.    C,    S    23h  ,    G 

ily  located  at  Caldwell,   '90-'91,  p.   155,  act  approved  county    created,    including    a     portion      of     Canyon 

Mar.    7,    1891  ;    at   general    election    in    1894,    perma-  county    (enabling  act),   act   approved   Mar.    19,    1915, 

nent    county    seat    located    at    Caldwell;    see    act   de-  '15,   c.    165,   p.   362;  creation   of  county   approved    by 

fining  boundary  between  Ada  and  Boise  counties,   12  voters    at    special    election,    May    11,    1915;    Payette 

T.    Ses.    67,    approved    Jan.    31,    1883;    boundary    of  county   created    from    (enabling    act),    '17,    c.    11.    p 

Washington    county    redefined,    '05,    p.    303,    act    ap-  13  ;    creation    of   county    approved   by   voters   at    spe- 

proved   Feb.   27,    1905;    law   denning  boundaries   and  cial  election,  May  11,   1917. 

3:17.  Cassia  County.  Cassia  county  is  described  as  follows:  Be- 
ginning with  the  intersection  of  the  middle  of  the  channel  of  Snake 
river  with  the  north  and  south  center  line  of  section  twenty-eight  (28), 
township  ten  (10)  south,  range  twenty-one  (21)  east; 

Western  boundary.  Thence  south  on  the  said  center  line  of  said  sec- 
tion twenty-eight  (28),  to  the  point  of  intersection  of  the  north  line  of 
the  right  of  way  of  the  Minidoka  &  Southwestern   Railroad   company, 
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which  point  is  one  hundred  (100)  feet  distant  at  right  angles  from  the 
center  of  the  main  track  of  the  line  of  road  of  said  railroad  company  as 
the  same  is  now  located ;  thence  in  a  southwesterly  direction  along  the 
north  line  of  said  railroad  right  of  way  to  a  point  where  said  line  inter- 
sects the  south  line  of  the  canal  right  of  way  of  the  Twin  Falls  Land  & 
Water  company,  which  point  of  intersection  is  one  hundred  (100)  feet 
distant  at  right  angles  from  the  center  line  of  the  main  canal  of  the  said 
Twin  Falls  Land  &  Water  company;  thence  south  to  the  south  line  of 
section  thirty-six  (36),  township  ten  (10)  south,  range  twenty  (20) 
east;  thence  west  to  the  southwest  corner  of  said  section  thirty-six  (36)  ; 
thence  south  on  the  section  lines  to  the  south  line  of  township  eleven  (11) 
south;  thence  west  to  the  southeast  corner  of  township  eleven  (11) 
south,  range  eighteen  (18)  east;  thence  south  on  the  range  lines  to  the 
south  line  of  the  state  of  Idaho  ('07,  p.  40)    ; 

Southern  boundary.  Thence  east  along  the  south  boundary  line  of  the 
state  of  Idaho  to  the  intersection  of  the  same  with  the  one  hundred  thir- 
teenth (113th)  meridian  west  from  Greenwich; 

Eastern  boundary.  Thence  north  along  the  said  meridian  to  the  inter- 
section of  the  same  with  the  (R.  C,  §  23i)  southern  line  of  township 
twelve  (12)  south;  thence  west  upon  and  along  the  southern  line  of  said 
township  twelve  (12),  to  the  southwest  corner  of  township  twelve  (12) 
south,  range  thirty  (30)  east;  thence  north  upon  the  range  line  between 
ranges  twenty-nine  (29)  and  thirty  (30)  east,  to  the  southwest  corner  of 
township  nine  (9)  south,  range  thirty  (30)  east; 

Northern  boundary.  Thence  west  along  and  upon  the  south  line  of 
township  nine  (9)  south,  to  the  southwest  corner  of  section  thirty-four 
(34),  township  nine  (9)  south,  range  twenty-eight  (28)  east;  thence 
north  upon  and  along  the  line  between  sections  thirty-three  (33)  and 
thirty-four  (34),  township  nine  (9)  south,  range  twenty-eight  (28) 
east,  and  an  extension  thereof  to  the  point  where  said  line  so  extended 
intersects  the  center  of  the  main  channel  of  Snake  river  ('13,  c.  6,  §  2, 
p.  32)  ;  thence  down  the  said  river  in  a  southwesterly  direction  to  the 
point  of  beginning  (R.  C,  §  23i). 

County  seat — Albion. 

Hist.      County    created    from    Owyhee    county    and  county   created   from,    '97,    p.    40,    act   approved   Feb. 

county    commissioners    authorized    to    select    tempo-  21,    1907  ;    law    denning     boundaries     and     locating 

rary    county    seat,    act    approved    Feb.    20,    1879,    10  county   seat   reenacted,    R.    C,    §    23i  ;   Power  county 

T.  Ses.   43  ;  section  denning  boundaries  amended,  in  created,  including  a  portion  of,  '13,  c.  6,  p.  30 
effect    Feb.    9,     1881,     11    T.    Ses.    339  ;    Twin    Falls 

3:18.  Clearwater  County.  Clearwater  county  is  described  as  fol- 
lows:    Beginning  at  the  mouth  of  Lolo  creek; 

Southern  boundary.  Thence  in  a  northeasterly  direction  up  the  mid- 
dle of  the  channel  to  the  head  of  said  Lolo  creek ;  thence  northeasterly  in 
a  direct  line  to  a  point  where  the  Montana-Idaho  state  line  intersects  the 
Lolo  pass  at  the  summit  of  the  Bitter  Root  mountains ; 

Eastern  boundary.  Thence  in  a  northwesterly  direction  along  said 
Montana-Idaho  state  line  to  the  intersection  of  the  same  with  the  northern 
boundary  of  township  forty-one  (41)  north; 

Northern  boundary.  Thence  west  along  said  northern  boundary  line 
to  a  point  directly  north  of  the  mouth  of  the  North  Fork  of  Clearwater 
river ; 

Western  boundary.  Thence  south  to  a  point  of  intersection  with  the 
middle  line  of  township  thirty-eight  (38)  north;  thence  west  along  said 
middle  line  of  township  thirty-eight  (38)  north,  to  the  northwest  corner 
of  section  twenty-two  (22),  township  thirty-eight  (38)  north,  range  one 
(1)  west;  thence  south  to  the  north  boundary  line  of  the  Nez  Perce  In- 
dian reservation;  thence  easterly  along  said  reservation  line  to  the  inter- 
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section  of  the  same  with  the  line  running  south  between  sections  fifteen 
(15)  and  sixteen  (16),  township  thirty-seven  (37)  north,  range  one  (1) 
west;  thence  south  on  the  said  line  between  sections  fifteen  (15)  and  six- 
teen (16)  to  the  middle  of  the  channel  of  Clearwater  river;  thence  up  the 
middle  of  the  channel  of  said  Clearwater  river  to  a  point  where  the  same 
is  intersected  by  the  section  line  between  sections  five  (5)  and  six  (6), 
township  thirty-six  (36)  north,  range  one  (1)  east;  thence  south  on  the 
section  line  between  said  sections  five  (5)  and  six  (6)  to  the  middle  of 
the  channel  of  Little  Canyon  creek ;  thence  up  the  middle  of  the  channel 
of  Little  Canyon  creek  to  a  point  where  the  same  intersects  the  seventh 
(7th)  standard  parallel  north;  thence  east  along  said  parallel  to  the  mid- 
dle of  the  channel  of  Clearwater  river ;  thence  up  the  middle  of  the  chan- 
nel of  said  Clearwater  river  to  the  point  of  beginning. 
County  seat — Orofino. 

Hist.  County  created  from  Nez  Perce  county  and  county,  approved  Mar.  21,  1901,  '01,  p.  209.  de- 
county  seat  located  at  Orofino,  act  approved  Feb.  clared  void,  Holmsberg  v.  Jones  7  I  75?  65  P 
27,    1911,    '11,     c.     24,     p.     49;     first     act     creating        563. 

3:19.  Custer  County.  Custer  county  is  described  as  follows:  Be- 
ginning at  the  confluence  of  the  Pahsimeroi  river  with  the  Salmon  river, 
thence  up  the  Pahsimeroi  river  to  the  mouth  of  the  Big  creek ;  thence  up 
Big  creek,  and  on  the  line  from  the  head  thereof,  with  the  general  course 
of  said  creek  to  the  summit  of  the  divide  between  the  waters  of  the  Pah- 
simeroi and  Lemhi  rivers;  thence  southeasterly  on  the  summit  of  said 
divide  to  a  point  west  from  the  headwaters  of  said  Little  Lost  river; 
thence  east  to  the  headwaters  of  said  Little  Lost  river;  thence  down  Lit- 
tle Lost  river  to  a  point  where  the  trail  leading  to  Pass  creek  crosses 
Little  Lost  river ;  thence  in  a  direct  line  to  the  head  of  Pass  creek ;  thence 
down  said  Pass  creek  to  Big  Lost  river ;  thence  along  Big  Lost  river  to  the 
mouth  of  Antelope  creek;  thence  up  Antelope  creek  to  the  divide  which 
separates  its  waters  from  those  of  Little  Wood  river;  thence  westerly 
along  and  upon  the  summit  of  the  range  of  mountains  dividing  the  head- 
waters of  the  East  Fork  of  Salmon  river  from  the  waters  of  the  Little 
or  Big  Wood  river,  and  continuing  westerly  on  said  divide  between  the 
East  Fork  of  Salmon  and  Wood  rivers  to  the  main  Salmon  river;  thence 
along  said  Salmon  river  to  the  mouth  of  Fall  creek,  a  stream  entering 
the  Salmon  river  at  a  point  about  fifteen  (15)  miles  northerly  from  Saw- 
tooth city;  thence  up  said  Fall  creek  to  Pettit  lake,  in  a  right  line  to  the 
right  of  a  creek  entering  said  lake  at  the  west  end  thereof ;  thence  up  said 
last  mentioned  creek  to  the  summit  of  the  Sawtooth  mountains;  thence 
northerly  along  the  summit  of  the  Sawtooth  mountains  to  the  divide 
which  separates  the  waters  flowing  into  the  South  Payette  river  and  Bear 
Valley  creek  from  those  flowing  into  the  main  Salmon  river  and  Cape 
Horn  creek;  thence  along  said  divide  to  the  Middle  Fork  of  the  Salmon 
river;  thence  down  the  Middle  Fork  of  the  Salmon  river  to  the  mouth  of 
Loon  creek ;  thence  up  Loon  creek  to  the  mouth  of  Warm  Spring  creek ; 
thence  up  Warm  Spring  creek  and  to  the  divide  which  separates  the  wat- 
ers of  Yankee  Fork  on  the  south  and  Loon  and  Deep  creeks  on  the  north, 
and  following  said  divide  in  an  easterly  direction  around  the  head  of 
Panther  creek,  to  the  divide  between  Hat  creek  and  Ellis  creek ;  thence  on 
the  divide  between  Hat  and  Ellis  creeks  in  an  easterly  direction  to  the 
Salmon  river;  thence  up  the  main  channel  of  said  Salmon  river,  to  the 
place  of  beginning. 

County  seat — Challis. 

Hist.       County    created    from    counties    of    Lemhi,  Feb.    4,    1889,    16    T.    Ses.    26;    boundaries    redefined 

Alturas   and   others,    act   approved   Jan.    8,    1881,    11  and    electors    residing    in    portion    of    Blaine    county 

T.    Ses.    340;    at     special     election,     June     20,     1881,  authorized    to    determine,    at    next    genera!    election, 

county    seat  '  located    at   Challis,    records   in    office   of  whether  said  territory  should  be  cut  off  from   Blaine 

county  recorder;  boundaries  redefined,   act  approved  county  and  annexed  to  Custer  county,   act  approved 
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Mar.  9,  1895,  '95,  p.  140;  at  general  election,  Nov.  and  annexed  to  Custer  county,  act  approved  Feb. 
2,  1896,  this  question  as  to  annexation  was  for  some  14,  1899,  '99,  p.  271  ;  at  general  election,  Nov.  6, 
reason  not  voted  upon  ;  boundaries  redefined  and  1900,  annexation  to  Custer  county  was  nqt  ap- 
electors  residing  in  portion  of  Blaine  county  author-  proved,  records  in  office  of  county  recorder ;  law 
ized  to  determine,  at  next  general  election,  whether  defining  boundaries  and  locating  county  seat  re- 
said   territory   should  be   cut  off   from   Blaine  county  enacted,   R.   C,    §   23j. 

3 :20.  Elmore  County.  Elmore  county  is  described  as  follows :  Be- 
ginning at  a  point  on  the  top  of  the  Sawtooth  range  of  mountains,  where 
the  counties  of  Blaine,  Boise,  Custer  and  Elmore  unite; 

Eastern  boundary.  Thence  in  a  southerly  direction  along  the  summit 
of  the  Sawtooth  mountains  to  a  point  where  the  trail  crosses  the  summit 
of  what  is  known  as  the  Mattingly  creek  divide;  thence  in  a  southerly 
direction  along  the  main  divide  between  the  Middle  Fork  and  the  South 
Fork  of  the  Boise  river  to  a  point  on  the  divide  between  Willow  creek  and 
Bear  creek;  thence  in  a  southerly  direction  on  the  main  divide  between 
Willow  creek  and  Skeleton  creek  to  the  center  of  the  channel  of  the  South 
Fork  of  the  Boise  river ;  thence  down  the  channel  of  said  river  to  the  point 
of  intersection  with  the  range  line  between  ranges  eleven  (11)  and 
twelve  (12)  east,  approximately  in  township  three  (3)  north;  thence 
south  on  the  range  line  between  ranges  eleven  (11)  and  twelve  (12) 
east,  to  Snake  river; 

Southern  boundary.  Thence  down  the  middle  of  the  channel  of  Snake 
river  to  a  point  opposite  the  mouth  of  Bruneau  river  (15  Ter.  Ses.  38;  '95, 
P.  31); 

Western  boundary.  Thence  in  a  straight  line  in  a  northeasterly  direc- 
tion to  a  point  in  the  center  of  the  channel  of  Boise  river  opposite  the 
mouth  of  Mores  creek  ('95,  p.  15;  reenacted  '99,  p.  234)  ; 

Northern  boundary.  Thence  upon  and  along  the  boundary  line  of  the 
county  of  Boise  to  the  place  of  beginning. 

County  seat — Mountain  Home. 

Hist.      County  created   and  temporary   county   seat  proved   Feb.   9,    1895,    '95,   p.    15  ;   reenacted,   Feb.    14, 

located    at    Rocky    Bar,    act    approved    Feb.    7,    1889,  1899,    '99,    p.    234;    law    defining   boundaries    and    lo- 

15   T.    Ses.   37  ;   at  an   election,    Oct.    1,    1890,   perma-  eating  county   seat  reenacted,    R.   C,    §    23k  ;   bound- 

nent    county    seat    located    at    Mountain    Home,    rec-  aries    redefined,    act    approved    Mar.    3,    1911,    '11,    c. 

ords    in    office    of    county    recorder  ;    boundaries    be-  148,   p.   453. 
tween    Ada    and    Elmore    counties    defined,    act    ap- 

3:21.  Franklin  County.  Franklin  county  is  described  as  follows: 
Beginning  at  a  point  on  the  boundary  line  between  the  states  of  Utah  and 
Idaho,  where  the  same  is  intersected  by  the  section  line  between  sections 
twenty-six  (26)  and  twenty-seven  (27),  township  sixteen  (16)  south, 
range  thirty-seven  (37). east; 

Western  boundary.  Thence  in  a  northerly  direction  along  the  section 
line  as  now  surveyed  to  the  southeast  corner  of  section  twenty-seven  (27), 
township  fourteen  (14)  south,  range  thirty-seven  (37)  east;  thence  east- 
erly along  section  line  as  now  surveyed,  to  the  southeast  corner  of  section 
twenty-six  (26),  township  fourteen  (14)  south,  range  thirty-seven  (37) 
east;  thence  continuing  easterly  along  said  line  to  a  point  which,  when 
surveyed,  will  be  the  southeast  corner  of  section  twenty-five  (25),  town- 
ship fourteen  (14)  south,  range  thirty-seven  (37)  east;  thence  northerly 
along  the  western  boundary  of  township  fourteen  (14)  south,  range  thirty- 
eight  (38)  east,  as  now  surveyed,  to  its  intersection  with  the  one-sixteenth 
(^,)  section  line  eighty  (80)  rods,  more  or  less,  south  of  the  township 
line  between  townships  thirteen  (13)  and  fourteen  (14)  south; 

Northern  boundary.  Thence  east  to  the  western  boundary  line  of 
Bear  Lake  county; 

Eastern  boundary.  Thence  in  a  southerly  direction  along  the  western 
boundary  of  Bear  Lake  county  to  its  intersection  with  the  boundary  be- 
tween the  states  of  Idaho  and  Utah ; 
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Southern  boundary.     Thence  westerly  along  the  said  boundary  line 
to  the  point  of  beginning. 
County  seat — Preston. 

Hist.       County    created    from    Oneida    county    and  from      Bannock     county     and     added     to     Franklin 

temporary    county    seat   located    at    Preston,    act    ap-  county,  act  approved  Feb.  S,  1917,  '17,  c.  96,  p.  327. 

proved    Jan.    30,    1913,    '13,    c.    5,    p.    22;    at   general  The  description  of  the  point  common  to  Franklin 

election.    Nov.    3,    1914,    permanent    county    seat    lo-  and    Bannock    counties,    being   the   last   few   lines  of 

cated  at  Preston,  records  in  office  of  county  record-  the    western    boundary,    is  based   on   a  decree   of  the 

er  ;   electors   residing  in   certain    territory   authorized  district  court  in  an  action  between  the  two  counties 

to   decide  at    general   election   to   be   held   in    Novem-  entered  at  Preston,  Idaho,   in  Sept.,    1917 
ber,   1918,  whether  said  territory  should  be  detached 

3:22.  Fremont  County.  Fremont  county  is  described  as  follows: 
Beginning  at  a  point  where  the  northern  boundary  of  the  state  of  Idaho 
intersects  the  range  line  between  ranges  thirty  (30)  and  thirty-one  (31) 
east ; 

Northern  boundary.  Thence  easterly  along  the  northern  boundary  of 
the  state  of  Idaho  to  a  point  where  said  bounday  line  intersects  the  west- 
ern boundary  of  the  state  of  Wyoming  (R.  C,  §  231)  ; 

Eastern  boundary.  Thence  south  along  the  dividing  line  between 
Idaho  and  Wyoming  to  the  point  where  said  dividing  line  intersects  with 
the  North  Fork  of  Bitch  creek; 

Southern  boundary.  Thence  westerly  and  down  said  Bitch  creek  to 
where  the  same  intersects  the  main  channel  of  Teton  river;  thence 
down  the  center  of  the  main  channel  of  said  Teton  river,  to  where 
the  same  intersects  the  range  line  between  ranges  forty-one  (41)  and 
forty-two  (42)  east;  thence  south  to  the  township  line  between  townships 
six  (6)  and  seven  (7)  north;  thence  west  to  the  southeast  corner  of  sec- 
tion thirty-five  (35),  township  seven  (7)  north,  range  forty  (40)  east; 
thence  north  one  (1)  mile  to  the  northeast  corner  of  section  thirty -five 
(35)  ;  thence  west  to  the  northeast  corner  of  section  thirty-four  (34), 
township  seven  (7)  north,  range  thirty-nine  (39)  east;  thence  north  two 
(2)  miles  to  the  northeast  corner  of  section  twenty-two  (22),  township 
and  range  last  aforesaid;  thence  west  to  the  northeast  corner  of  section 
twenty-one  (21),  township  seven  (7)  north,  range  thirty-eight  (38)  east 
('13,  c.  26,  §  2,  pp.  108,  109)  ;  thence  north  on  said  section  line  between 
said  sections  twenty-one  (21)  and  twenty-two  (22),  township  and  range 
last  aforesaid,  to  the  northeast  corner  of  section  four  (4),  township 
seven  (7)  north,  range  thirty-eight  (38)  east;  thence  west  nine  (9)  miles 
to  the  southeast  corner  of  township  eight  (8)  north,  range  thirty-six  (36) 
east;  thence  north  six  (6)  miles  to  the  northeast  corner  of  said  township 
eight  (8)  north,  range  thirty-six  (36)  east;  thence  west  on  the  township 
line  between  townships  eight  (8)  and  nine  (9)  north,  thirty  (30)  miles 
to  the  northeast  corner  of  township  eight  (8)  north,  range  thirty -one 
(31)  east;  thence  south  six  (6)  miles  to  the  southeast  corner  of  said 
township  eight  (8)  north,  range  thirty-one  (31)  east;  thence  west  on  the 
township  line  between  townships  seven  (7)  and  eight  (8)  north,  to  a  point 
on  said  township  line  north  of  the  Big  Southern  Butte  ('13,  c.  25,  §  2, 
pp.  95,  96)  ; 

Western  boundary.  Thence  north  to  the  point  where  the  line  thus 
drawn  intersects  the  township  line  between  townships  ten  (10)  and  eleven 
(11)  north;  thence  east  along  said  township  line  to  the  southwest  corner 
of  township  eleven  (11)  north,  range  thirty-one  (31)  east;  thence  north 
along  the  range  line  between  ranges  thirty  (30)  and  thirty-one  (31) 
east,  to  the  place  of  beginning  (R.  C,  §  23p). 

County  seat — St.  Anthony. 

Hist.      County  created  from   Bingham  county   and  authorized     to     determine,     at     general     election     in 

temporary    county    seat    located    at    Saint    Anthony,  1896,   whether   said   territory  should   be  cut  off   from 

act    approved    Mar.    4,    1893,    '93,    p.    94  ;    at    general  Lemhi   county   and   annexed   to   Fremont   county,    acl 

election,    Nov.    6,    1894,    permanent    county    seat    lo-  approved  Mar.    11,    L896,  '96,   p.    115;  at  general  elec- 

cated    at    St.    Anthony,    records    in    office    of    county  tion  on    Nov.   3,    1896,   anexation   to   Fremont    county 

recorder  ;    see    act    defining    boundaries    of    Bingham  was    approved    and    territory    was    annexed,    records 

county,   aivproved   Feb.   7,    1889,    15   T.   Ses.    37;  elec-  in  office  of  county  recorder;  reenacted  Feb.   II.   1899, 

tors    residing    in    certain    territory    of    Lemhi    county  '99,    p.    273;   electors   residing   in   certain    territory   of 
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Bingham  county  authorized  to  determine,  at  next  nexed,  records  in  office  of  county  recorder  ;  law  de- 
general  election,  whether  said  territory  should  be  fining  boundaries  and  locating  county  seat  reenact- 
cut  off  from  Bingham  county  and  annexed  to  Fre-  ed,  R.  C,  §  231  ;  Jefferson  county  created  from,  act 
mont  county,  act  approved  Mar.  6,  1903,  '03,  p.  222  ;  approved  Feb.  18,  1913,  '13,  c.  25,  p.  94  ;  Madison 
at  general  election  on  Nov.  8,  1904,  annexation  to  county  created  from,  act  approved  Feb.  18,  1913, 
Fremont    county    was    approved    and    territory    an-  '13,  c.  26,  p.  107. 

3:23.  Gem  County.  Gem  county  is  described  as  follows:  Begin- 
ning at  the  southeast  corner  of  township  six  (6)  north,  range  one  (I) 
east;  thence  north  twenty-four  (24)  miles,  to  the  northeast  corner  of 
township  nine  (9)  north,  range  one  (1)  east;  thence  east  three  (3)  miles, 
to  the  southeast  corner  of  section  thirty-three  (33),  township  ten  (10) 
north,  range  two  (2)  east;  thence  north  twelve  (12)  miles,  to  the  south- 
east corner  of  section  thirty-three  (33),  township  twelve  (12)  north, 
range  two  (2)  east;  thence  east  three  (3)  miles  to  the  southeast  corner 
of  township  twelve  (12)  north,  range  two  (2)  east;  thence  north  twelve 
(12)  miles  to  the  northeast  corner  of  township  thirteen  (13)  north, 
range  two  (2)  east;  thence  west  along  the  north  boundary  of  said  town- 
ship and  range,  to  the  intersection  with  the  east  boundary  of  Adams 
county;  thence  in  a  southwesterly  direction  along  the  southeast  boundary 
of  Adams  county,  to  its  intersection  with  the  boundary  of  Washington 
county;  thence  in  a  southerly  direction  along  the  east  boundary  of  Wash- 
ington county,  to  its  intersection  with  the  north  boundary  of  Canyon 
county  on  the  north  line  of  township  nine  (9)  north,  range* one  (1)  east; 
thence  west  along  the  north  boundary  of  Canyon  county  to 
the  northwest  corner  of  section  three  (3),  township  nine 
(9)  north,  range  one  (1)  west;  thence  south  on  the  sec- 
tion line  six  (6)  miles,  to  the  southeast  corner  of  section  thirty-three  (33) 
of  said  township  and  range;  thence  west  on  the  township  line  between 
townships  eight  (8)  and  nine  (9),  four  (4)  miles  to  the  northwest  corner 
of  section  one  (1),  township  eight  (8)  north,  range  two  (2)  west;  thence 
south  on  section  line  four  (4)  miles,  to  the  southwest  corner  of  section 
twenty-four  (24),  said  township  and  range;  thence  west  on  section  line 
two  (2)  miles,  to  the  northwest  corner  of  section  twenty-seven  (27), 
said  township  and  range;  thence  south  on  section  line  two  (2)  miles,  to 
the  southeast  corner  of  section  thirty-three  (33),  said  township  and 
range;  thence  west  on  township  line  between  townships  seven  (7)  and 
eight  (8),  seven  (7)  miles,  to  the  southwest  corner  of  section  thirty-three 
(33),  township  eight  (8)  north,  range  three  (3)  west;  thence  south  on 
section  line  twelve  (12)  miles,  to  the  southwest  corner  of  section  thirty- 
three  (33),  township  six  (6)  north,  range  three  (3)  west;  thence  east  on 
township  line  between  townships  five  (5)  and  six  (6),  twenty -two  (22) 
miles,  to  place  of  beginning. 

County  seat — Emmett. 

Hist.       County    created    from    Canyon    and    Boise  tion,    May    11,    1915,    records   in   office   of   county    re- 
counties    and    county   seat   located   at   Emmett    (ena-  corder ;     governor's     proclamation,    May     18,      1915, 
bling  act),   act  approved  Mar.    19,    1915,   '15,   c.    165,  records   in   office   of   secretary   of   state, 
p.   362  ;  creation  of  county  approved  at  special  elec- 

3 :24.  Gooding  County.  Gooding  county  is  described  as  follows :  Be- 
ginning at  the  northeast  corner  of  section  six  (6),  township  three  (3) 
south,  range  sixteen  (16)  east; 

Eastern  boundary.  Thence  south  twenty-four  (24)  miles,  more  or 
less,  along  the  section  line  to  the  southeast  corner  of  section  thirty-one 
(31),  township  six  (6)  south,  range  sixteen  (16)  east;  thence  east  one 
(1)  mile,  more  or  less,  to  the  northeast  corner  of  section  four  (4),  town- 
ship seven  (7)  south,  range  sixteen  (16)  east;  thence  south  along  the 
section  line,  to  the  thread  of  the  Snake  river; 

Southern  boundary.  Thence  northwesterly  along  the  thread  of  the 
Snake  river  to  the  west  line  of  township  six  (6)  south,  range  twelve  (12) 
east; 
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Western  boundary.  Thence  north  along  the  west  line  of  range  twelve 
(12)  east,  to  the  northwest  corner  of  township  three  (3)  south,  range 
twelve  (12)  east; 

Northern  boundary.  Thence  east  along  the  north  line  of  township 
three  (3)  south,  to  the  place  of  beginning. 

County  seat — Gooding. 


Hist.  County  created  from  Lincoln  county  and 
temporary  county  seat  located  at  Gooding,  act  ap- 
proved   Jan.    28,    1913,    '13,    c.    4,    p.    13;    at   general 


election,  Nov.  3,  1914,  permanent  county  seat  lo- 
cated at  Gooding,  records  in  office  of  county  re- 
corder. 


3:25.  Idaho  County.  Idaho  county  is  described  as  follows:  Begin- 
ning at  the  junction  of  the  Salmon  river  with  the  Snake  river; 

Northern  boundary.  Thence  up  the  middle  of  the  channel  of  Salmon 
river  to  the  mouth  of  Deep  creek ;  thence  up  the  middle  of  the  channel  of 
Deep  creek  to  the  mouth  of  the  Right  Fork  of  Deep  creek;  thence  up  the 
middle  of  the  channel  of  the  Right  Fork  of  Deep  creek  to  a  point  where 
the  line  between  ranges  one  (1)  and  two  (2)  west,  crosses  Deep  creek; 
thence  north  along  the  said  line  to  the  point  where  the  said  line  crosses 
Willow  creek;  thence  down  the  middle  of  the  channel  of  Willow 
creek,  to  its  junction  with  Lawyer's  canyon;  thence  down  the  middle  of 
the  channel  of  Lawyer's  canyon,  to  its  junction  with  the  Clearwater 
river;  thence  down  the  middle  of  the  channel  of  Clearwater  river  to  the 
mouth  of  Lolo  creek;  thence  up  the  middle  of  the  channel  of  Lolo  creek 
to  the  head  of  Lolo  creek;  thence  in  a  direct  line  to  the  Lolo  pass  at  the 
summit  of  the  Bitter  Root  mountains ; 

Eastern  boundary.  Thence  southeasterly  and  southerly  following  the 
present  denned  boundary  line  between  the  state  of  Idaho  and  the  state  of 
Montana  ('99.  p.  79),  to  a  point  directly  north  of  the  confluence  of  the 
Middle  Fork  of  Salmon  river  with  the  main  Salmon  river  in  the  state  of 
Idaho ;  thence  south  to  the  confluence  of  the  Middle  Fork  of  Salmon  river 
with  the  main  Salmon  river;  thence  southerly  along  the  center  line  or 
middle  of  the  channel  of  said  Middle  Fork  of  Salmon  river  (R.  C,  §  23m), 
to  its  intersection  with  the  fifth  (5th)  standard  parallel  north; 

Southern  boundary.  Thence  west  along  said  parallel  to  the  divide 
separating  the  waters  of  the  Salmon  and  Payette  rivers;  thence  westerly 
and  southerly  ('17,  c.  99,  §  2,  p.  360),  along  said  divide,  to  the  line  of 
Adams  county,  at  a  point  east  of  the  northern  point  of  Little  Salmon 
Meadows ;  thence  west  to  the  Little  Salmon  river ;  thence  down  the  Little 
Salmon  river  to  a  point  east  of  the  point  where  the  section  line  between 
sections  six  (6)  and  seven  (7),  township  twenty-two  (22)  north,  range 
one  (1)  east,  intersects  the  said  meridian;  thence  west  to  the  middle  of 
the  main  channel  of  Snake  river; 

Western  boundary.  Thence  down  the  middle  of  the  main  channel  of 
Snake  river,  to  the  mouth  of  Salmon  river,  the  place  of  beginning  (R.  C, 
§  23m). 

County  seat — Grangeville. 


Hist.  County  created  by  act  approved  Feb.  4, 
1864,  1  T.  Ses.  628  ;  boundary  between  counties  of 
Nez  Perce  and  Idaho  defined,  act  approved  Jan.  5. 
1866,  3  T.  Ses.  182  ;  boundary  between  Boise  and 
Alturas  counties  defined,  act  approved  Jan.  12,  1866, 

3  T.  Ses.  214  ;  boundaries  between  Boise,  Ada  and 
Tdaho   counties   defined,    act  approved   Jan.    10,    1867, 

4  T.  Ses.  124  ;  Lemhi  county  created  from,  act  ap- 
proved Jan.  9,  1869,  5  T.  Sos.  117  ;  boundary  be- 
tween Idaho  and  Ada  counties  redefined,  act  ap- 
proved Jan.  10,  1873,  7  T.  Ses.  30  ;  boundary  be- 
tween Lemhi  and  Idaho  counties  defined,  act  ap- 
proved Jan.  10,  1873,  7  T.  Ses.  47  ;  boundary  be- 
tween Idaho  and  Boise  counties  defined,  act  ap- 
proved Jan.  10,  1873,  7  T.  Ses.  64  ;  boundaries  re- 
defined, act  approved  Jan.  8,  1875,  8  T.  Ses.  730  ; 
Washington  county  created,  including  portion  of, 
act  approved  Feb.  20,  1879,  10  T.  Ses.  40  ;  bound- 
aries redefined,  act  aproved  Jan.  21,  1885,  13  T. 
Ses.    126  ;   boundary  between    idaho   and    Boise   coun- 


ties redefined,  Special  Laws  (1887)  120;  boundary 
redefined,  act  approved  Feb.  7,  1889,  15  T.  Ses.  54  ; 
boundary  redefined,  act  approved  Mar.  2,  1891,  '90- 
'91,  p.  117;  boundaries  of  Washington  county  rede- 
fined, act  approved  Feb.  23,  1895,  '95,  p.  21.  re- 
enacted  Feb.  2,  1899,  '99,  p.  22  ;  boundary  redefined, 
act  approved  Feb.  2,  1899  ;  '99,  p.  79  ;  boundary  be- 
tween Lemhi  and  Idaho  counties  redefined,  act  ap- 
proved Feb.  27,  1903,  '03,  p.  48  ;  boundary  re- 
defined, act  ar proved  Mar.  10.  1903;  "03.  p.  204: 
boundaries  of  Washington  county  redefined,  act  ap- 
proved Feb.  27,  1905,  '05,  p.  303  ;  law  defining 
boundaries  and  locating  county  seat  reenactod,  R. 
C,  §  23m  ;  Valley  county  created,  including  portion 
of,  act  approved  Feb.  26,  1917,  '17,  c.  99,  p.  360: 
law  passed  for  creation  of  Selway  county,  includ- 
ing portion  of  (enabling  act),  act  approved  Mar. 
14,  1917,  '17,  c.  127,  p.  418;  at  a  special  election. 
July  2,  1917,  creation  of  Selway  county  defeated, 
records   in   office  of  county   recorder. 
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3 :26.  Jefferson  County.  Jefferson  county  is  described  as  follows : 
Beginning  at  a  point  where  the  township  line  between  range  thirty:one 
(31)  and  range  thirty-two  (32)  east,  intersects  the  township  line  between 
townships  three  (3)  and  four  (4)  north; 

Southern  boundary.  Thence  east  along  said  township  line  between 
townships  three  (3)  and  four  (4)  north,  to  the  southeast  corner  of  sec- 
tion thirty-three  (33).  township  four  (4)  north,  range  forty-one  (41) 
east; 

Eastern  boundary.  Thence  north  on  the  section  line  between  sections 
thirty-three  (33)  and  thirty-four  (34),  township  and  range  aforesaid,  to 
the  northeast  corner  of  section  twenty-eight  (28),  said  township  and 
range;  thence  west  on  the  section  line  between  sections  twenty-one  (21) 
and  twenty-eight  (28),  said  township  and  range,  to  where  the  same  inter- 
sects with  the  center  of  the  main  channel  of  the  South  Fork  of  Snake 
river;  thence  down  the  main  channel  of  said  South  Fork  of  Snake  river 
to  the  conjunction  of  said  stream  with  the  North  Fork  of  Snake  river; 
thence  down  the  center  of  the  main  channel  of  Snake  river  to  a  point 
where  the  same  intersects  the  section  line  between  sections  twenty-one 
(21)  and  twenty-two  (22),  township  five  (5)  north,  range  thirty-eight 
(38)  east;  thence  north  on  said  section  line  between  said  sections  twenty- 
one  (21)  and  twenty -two  (22),  township  and  range  last  aforesaid,  to  the 
northeast  corner  of  section  four  (4),  township  seven  (7)  north,  range 
thirty-eight  (38)  east;  thence  west  nine  (9)  miles,  to  the  southeast  cor- 
ner of  township  eight  (8)  north,  range  thirty-six  (36)  east;  thence  north 
six  (6)  miles,  to  the  northeast  corner  of  said  township  eight  (8)  north, 
range  thirty-six  (36)  east; 

Northern  boundary.  Thence  west  on  the  township  line  between  town- 
ships eight  (8)  and  nine  (9)  north,  thirty  (30)  miles,  to  the  northeast 
corner  of  township  eight  (8)  north,  range  thirty-one  (31)  east; 

Western  boundary.  Thence  south  ('13,  c.  25,  §  2,  p.  95)  along  the 
township  line  between  range  thirty-one  (31)  and  range  thirty-two  (32) 
east  ('17,  c.  98,  §  2,  p.  346),  to  the  place  of  beginning. 

County  seat — Rigby. 

Hist.     County  created  from  Fremont  county   (ena-  records  in  office  of  secretary  of  state  :   Butte  county 

bling    act),    act    approved    Feb.    18,    1913,    '13    c.    25,  created,    including   portion    of,    act   approved   Feb.    6, 

p.  94  ;  creation  of  county  approved  and  county   seat  1917,  '17,  c.  98,  p.  344. 
located   at    Rigby    at    special    election,    Nov.    4,    1913, 

3:27.  Kootenai  County.  Kootenai  county  is  described  as  follows: 
Beginning  at  the  point  of  intersection  of  the  west  boundary  line  of  Sho- 
shone county  with  the  north  boundary  line  of  section  twenty-two  (22), 
township  forty-seven  (47)  north,  range  one  (1)  east; 

Southern  boundary.  Thence  west  along  the  north  boundary  line  of 
sections  twenty-two  (22),  twenty-one  (21),  twenty  (20)  and  nineteen 
(19),  township  forty-seven  (47)  north,  range  one  (1)  east,  to  the  point 
of  intersection  with  the  Boise  meridian ;  thence  along  said  Boise  meridian, 
to  the  northeast  corner  of  section  twenty-four  (24).  township  forty-seven 
(47)  north,  range  one  (1)  west;  thence  west  along  the  north  boundary 
line  of  sections  twenty-four  (24),  twenty-three  (23),  twenty-two  (22), 
twenty-one  (21),  twenty  (20)  and  nineteen  (19),  township  forty-seven 
(47)  north,  range  one  (1)  west,  to  the  range  line  between  township  forty- 
seven  (47)  north,  range  one  (1)  west,  and  township  forty-seven  (47) 
north,  range  two  (2)  west;  thence  along  said  last  mentioned  range  line 
to  the  northeast  corner  of  section  twenty-four  (24),  township  forty- 
seven  (47)  north,  range  two  (2)  west;  thence  continuing  west  along  the 
north  boundary  lines  of  sections  twenty-four  (24),  twenty-three  (23), 
twenty-two    (22),  to  the  northwest  corner  of  section  twenty-two    (22), 
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township  forty-seven  (47)  north,  range  two  (2)  west;  thence  south  along 
the  west  line  of  section  twenty-two  (22),  township  forty-seven  (47) 
north,  range  two  (2)  west,  to  the  northwest  corner  of  section  twenty- 
seven  (27),  township  forty-seven  (47)  north,  range  two  (2)  west;  thence 
west  along  the  north  line  of  sections  twenty -eight  (28)  and  twenty- 
nine  (29),  township  forty-seven  (47)  north,  range  two  (2)  west,  to  the 
northwest  corner  of  section  twenty-nine  (29),  township  forty-seven  (47) 
north,  range  two  (2)  west;  thence  south  along  the  west  line  of  sections 
twenty-nine  (29)  and  thirty-two  (32),  township  forty-seven  (47)  north, 
range  two  (2)  west,  to  the  southwest  corner  of  section  thirty-two  (32), 
township  forty-seven  (47)  north,  range  two  (2)  west;  thence  west  along 
the  township  line  between  townships  forty-six  (46)  and  forty-seven  (47) 
north,  range  two  (2)  west,  to  the  intersection  of  the  range  line  between 
ranges  two  (2)  and  three  (3)  west;  thence  continuing  west  along  the 
township  line  between  townships  forty-six  (46)  and  forty-seven  (47) 
north,  range  three  (3)  west,  to  the  southwest  corner  of  section  thirty- 
three  (33),  township  forty-seven  (47)  north,  range  three  (3)  west; 
thence  north  along  the  west  line  of  section  thirty -three  (33),  township 
forty-seven  (47)  north,  range  three  (3)  west,  to  the  northwest  corner 
of  section  thirty-three  (33),  township  forty-seven  (47)  north,  range  three 
(3)  west;  thence  west  along  the  north  line  of  sections  thirty-two  (32) 
and  thirty-one  (31),  township  forty-seven  (47)  north,  range  three  (3) 
west,  to  the  range  line  between  ranges  three  (3)  and  four  (4)  west; 
thence  south  along  said  range  line  to  the  northeast  corner  of  section 
thirty-six  (36),  township  forty-seven  (47)  north,  range  four  (4)  west; 
thence  west  along  the  north  line  of  sections  thirty-six  (36)  and  thirty- 
five  (35),  township  forty-seven  (47)  north,  range  four  (4)  west,  to  the 
northwest  corner  of  section  thirty-five  (35),  township  forty-seven  (47) 
north,  range  four  (4)  west;  thence  south  along  the  west  line  of  said  sec- 
tion thirty-five  (35),  township  forty-seven  (47)  north,  range  four  (4) 
west,  to  the  southwest  corner  of  said  section  thirty -five  (35),  township 
forty-seven  (47)  north,  range  four  (4)  west;  thence  west  along  the  north 
line  of  township  forty-six  (46)  north,  ranges  four  (4),  five  (5),  and  six 
(6)  west  ('15,  c.  4,  §  2,  pp.  7,  8),  to  the  point  of  intersection  of  the  Idaho- 
Washington  state  line  with  the  northern  boundary  line  of  township  forty- 
six  (46)  north-  of  the  Boise  base  line; 

Western  boundary.  Thence  north  along  said  state  boundary  line  to  a 
point  where  the  same  is  intersected  by  the  line  between  townships  fifty- 
three  (53)  and  fifty-four  (54)  north; 

Northern  boundary.  Thence  east  along  said  township  line  between 
townships  fifty-three  (53)  and  fifty-four  (54)  north,  to  the  northeast 
corner  of  township  fifty-three  (53)  north,  range  three  (3)  west;  thence 
north  on  the  range  line  between  sections  thirty-six  (36)  and  thirty-one 
(31)  to  the  northeast  corner  of  section  thirty-six  (36),  township  fifty- 
four  (54)  north,  range  three  (3)  west;  thence  east  six  (6)  miles,  to  the 
northeast  corner  of  section  thirty-six  (36),  township  fifty-four  (54) 
north,  range  two  (2)  west;  thence  south  along  the  range  line  between 
ranges  one  (1)  and  two  (2)  west,  to  the  southwest  corner  of  township 
fifty-three  (53)  north,  range  one  (1)  west;  thence  east  on  the  township 
line  between  townships  fifty-two  (52)  and  fifty-three  (53)  north,  to  the 
intersection  of  the  said  line  with  the  western  boundary  of  Shoshone 
county  ('09,  p.  318)  ; 

Eastern  boundary.  Thence  south  along  the  western  boundary  of  Sho- 
shone county,  to  the  point  of  beginning  ('15,  c.  4,  §  2,  p.  6). 

County  seat — Coeur  d'Alene. 
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'07,  p.  47  ;  law  defining  boundaries  and  locating 
county  seat  at  Rathdrum,  R.  C,  §  23n  ;  boundaries 
redefined  and  county  seat  located  at  Coeur  d  Alene, 
act  approved  Mar.  11,  1909,  '09,  p.  318;  Benewah 
county  created  from,  act  approved  Jan.  23,  1915, 
'15,  c.  4,  p.  5.  "Southwest  corner  of  township  fifty- 
three  (53)  north,  range  one  (1)  west"'  substituted 
for  "northeast  corner  of  township  52  north,  range 
2  west.  B.  M.,"  found  in  the  description  of  this 
county  in  the  11th  and  12th  lines  from  the  bottom 
of  p.  318,  '09,  to  correct  obvious  error. 


Hist.  County  created  and  county  seat  located  at 
Sin-na-ac-qua-teen,  act  approved  Dec.  22,  1864,  2 
T.  Ses.  432  ;  see  law  creating  Shoshone  county,  act 
approved  Feb.  4,  1864,  1  T.  Ses.  628  ;  boundaries  re- 
defined, act  approved  Jan.  9,  1867,  4  T.  Ses.  126  ; 
boundary  between  Kootenai  and  Latah  counties  de- 
fined, act  in  effect  Feb.  22,  1905,  '05,  p.  333  ; 
county  abolished  and  counties  of  Lewis  and  Clark 
created  therefrom,  act  approved  Feb.  28,  1905,  '05, 
p.  76  ;  law  abolishing  county  declared  unconstitu- 
tional, McDonald  v.  Doust,  11  I.  14.  81  P.  60;  Bon- 
ner county  created  from,  act  approved  Feb.  21,  1907, 

3 :28.  Latah  County.  Latah  county  is  described  as  follows :  Begin- 
ning at  a  point  where  the  middle  line  of  township  thirty-seven  (37)  north 
intersects  the  boundary  line  between  the  state  of  Idaho  and  the  state  of 
Washington ; 

Western  boundary.  Thence  north  along  the  said  boundary  line  to  a 
point  where  the  watershed  between  Hangman's  creek  and  Palouse  river 
crosses  the  said  boundary  line ; 

Northern  boundary.  Thence  in  a  southeasterly  direction  along  the 
said  watershed  to  a  point  where  this  line  crosses  the  section  line  between 
sections  twenty-seven  (27)  and  twenty -eight  (28),  township  forty-three 
(43)  north,  range  four  (4)  west;  thence  south  on  the  said  section  line 
to  the  section  corner  common  to  sections  twenty-seven  (27),  twenty- 
eight  (28),  thirty-three  (33)  and  thirty -four  (34),  in  the  same  township 
and  range ;  thence  east  on  this  section  line  to  the  eastern  boundary  of  the 
said  township  and  range ;  thence  north  on  the  range  line  to  the  northwest 
corner  of  section  thirty-one  (31),  township  forty-three  (43)  north,  range 
three  (3)  west;  thence  east  along  the  section  line  running  on  the  north 
of  said  section  thirty-one  (31),  to  the  northeast  corner  of  section  thirty- 
three  (33)  township  forty-three  (43)  north,  range  one  (1)  west;  thence 
south  one  (1)  mile,  to  the  township  line  between  townships  forty-two 
(42)  and  forty-three  (43)  north;  thence  east  along  the  said  township  line 
to  a  point  directly  north  of  the  mouth  of  the  North  Fork  of  the  Clearwater 
river ; 

Eastern  boundary.  Thence  south  to  the  middle  line  of  township  thirty- 
eight  (38)  north; 

Southern  boundary.  Thence  west  to  Big  Potlatch  creek,  where  it  first 
intersects  the  middle  line  of  township  thirty-eight  (38)  north;  thence 
down  the  said  creek  southwesterly  to  a  point  where  it  intersects  the  mid- 
dle line  of  township  thirty-seven  (37)  north;  thence  west  to  the  point  of 
beginning. 

County  seat — Moscow. 


Hist.  County  created  from  Nez  Perce  county  by 
Act  of  Congress,  approved  May  14,  1888,  25  U.  S. 
Stat,  at  L.  147  ;  see  law  creating  Shoshone  county, 
act  approved  Feb.  4,  1864,  1  T.  Ses.  628  ;  boundary 
between   Kootenai  and  Latah   counties  redefined,   act 


in  effect  Feb.  22,  1905,  '05  p.  333;  law  defining 
boundaries  and  locating  county  seat  reenacted,  R. 
C,  §  23o  ;  redefining  boundaries,  act  approved  Mar. 
11,   1909,  '09,  p.  318. 


3:29.  Lemhi  County.  Lemhi  county  is  described  as  follows:  Be- 
ginning at  a  point  where  the  divide  between  the  watersheds  of  the  Sal- 
mon river  and  the  Clearwater  river  in  the  state  of  Idaho  intersect  the 
boundary  line  between  the  state  of  Idaho  and  the  state  of  Montana ;  thence 
in  a  southwesterly  direction  along  said  divide  to  its  junction  with  the 
divide  between  the  watershed  of  Horse  creek  on  the  east  and  watershed 
of  Squaw  creek  and  other  creeks  on  the  west;  thence  southerly  along  said 
divide  between  Horse  creek  on  the  east  and  Squaw  creek  and  other 
creeks  on  the  west,  to  Salmon  river;  thence  along  the  center  line  of  the 
middle  of  the  stream  of  Salmon  river  southeasterly  and  up  stream  to  the 
confluence  of  the  Middle  Fork  of  Salmon  river  with  the  main  Salmon  river 
in  the  state  of  Idaho;  thence  southerly  along  the  center  line  of  the  middle 
of  the  channel  of  the  said  Middle  Fork  of  the  Salmon  river  to  the  mouth 
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of  Loon  creek  ('03,  p.  48)  ;  thence  up  Loon  creek  to  the  mouth  of  Warm 
Spring  creek;  thence  up  Warm  Spring  creek  to  the  divide  which  sepa- 
rates the  waters  of  Yankee  Fork  on  the  south  and  Loon  and  Deep  creeks 
on  the  north,  and  following  the  said  divide  in  an  easterly  direction  around 
the  head  of  Panther  creek  to  the  divide  between  Hat  creek  and  Ellis 
creek;  thence  on  the  divide  between  Hat  and  Ellis  creeks  in  an  easterly 
direction  to  the  Salmon  river;  thence  up  the  main  channel  of  said  Salmon 
river  to  the  confluence  of  the  Pahsimeroi  river  with  the  Salmon  river; 
thence  up  the  Pahsimeroi  river  to  the  mouth  of  Big  creek ;  thence  up  Big 
creek  and  on  a  line  from  the  head  thereof  with  a  general  course  of  the 
said  creek  to  the  summit  of  the  divide  between  the  waters  of  the  Pahsi- 
meroi river  and  the  Lemhi  river;  thence  southeasterly  on  the  summit  of 
the  said  divide  to  a  point  west  from  the  headwaters  of  the  Little  Lost 
river;  thence  east  to  the  headwaters  of  the  Little  Lost  river;  thence 
down  the  Little  Lost  River  (15  T.  Ses.  26)  to  the  intersection  of 
the  same  with  the  township  line  between  townships  ten  (10)  and 
eleven  (11)  north;  thence  east  along  the  said  township  line  ('99, 
p.  Ill),  to  the  southwest  corner  of  township  eleven  (11)  north,  range 
thirty-one  (31)  east;  thence  north  along  the  range  line  between  ranges 
thirty  (30)  and  thirty-one  (31)  east,  to  the  intersection  of  the  same  with 
the  boundary  line  of  the  state  of  Montana  ('99,  p.  273)  ;  thence  generally 
in  a  northwesterly  direction  along  the  said  state  boundary  line,  to  the 
point  of  beginning. 

County  seat — Salmon. 


Hist.  County  created  from  Idaho  county  and 
county  seat  located  at  Salmon  City,  act  approved 
Jan.  9,  1869,  5  T.  Ses.  117  ;  boundary  between  Lem- 
hi and  Idaho  counties  defined,  act  approved  Jan.  10, 
1873,  7  T.  Ses.  47  ;  boundary  between  Lemhi  and 
Alturas  counties  defined,  act  approved  Feb.  9,  1881, 
in  effect  April  1,  1881,  11  T.  Ses.  329;  survey  of 
boundary  line  between  Lemhi  and  Bingham  coun- 
ties authorized,  act  approved  Feb.  5,  1885,  13  T. 
Ses.  46  ;  see  law  defining  boundaries  of  Custer 
county,  act  approved  Feb.  4,  1889,  15  T.  Ses.  26; 
boundaries  redefined,  act  approved  Mar.  7,  1891, 
'90-'91,  p.  166  ;  electors  residing  in  portion  of  Lemhi 
county   authorized   to   determine,    at  general   election 


in  1896,  whether  said  territory  should  be  cut  off 
from  Lemhi  county  and  annexed  to  Fremont  county, 
act  approved  Mar.  11,  1895,  '95,  p.  145  ;  at  general 
election,  Nov.  3,  1896,  annexation  to  Fremont 
county  was  approved  and  territory  was  annexed, 
records  in  office  of  county  recorder  ;  law  authorizing 
annexation  of  territory  reenacted.  act  approved  Feb. 
14,  1899,  '99,  p.  273  ;  boundary  between  Lemhi  and 
Idaho  counties  redefined,  act  approved  Feb.  27,  1903. 
'03,  p.  48  ;  law  defining  boundaries  and  locating 
county  seat  reenacted,  R.  C,  §  23p  ;  boundaries  re- 
defined, act  approved  Mar.  10,  1911,  '11,  c.  ?18,  p. 
699;  "southwest"  substituted  for  "southeast,"  Ml, 
c.  218,  p.  701,   line  2,  to  correct  obvious  error. 


3:30.  Lewis  County.  Lewis  county  is  described  as  follows:  Begin- 
ning at  the  mouth  of  Lolo  creek ; 

Northern  boundary.  Thence  in  a  northerly  direction  down  the  middle 
of  the  channel  of  the  Clearwater  river  to  a  point  where  the  seventh  (7th) 
standard  parallel  north  crosses  the  Clearwater  river;  thence  west  along 
said  parallel  to  a  point  where  the  same  intersects  Little  Canyon  creek; 
thence  down  the  center  of  the  channel  of  Little  Canyon  creek  to  a  point 
where  the  same  empties  into  Big  Canyon  creek;  thence  up  the  center  of 
the  channel  of  Big  Canyon  creek  to  a  point  where  the  same  crosses  the 
township  line  between  townships  thirty-four  (34)  and  thirty-five  (35) 
north;  thence  west  on  said  township  line,  to  a  point  where  the  same 
crosses  Mission  creek; 

Western  boundary.  Thence  up  the  middle  of  the  channel  of  Mission 
creek  to  a  point  where  the  same  crosses  the  township  line  between  town- 
ships thirty-three  (33)  and  thirty-four  (34)  north;  thence  west  on  said 
township  line  to  the  northeast  corner  of  section  four  (4),  township  thirty- 
three  (33)  north,  range  three  (3)  west;  thence  south  on  section  lines  to 
the  center  of  the  channel  of  Salmon  river ; 

Southern  boundary.  Thence  up  the  center  of  the  channel  of  Salmon 
river  to  the  mouth  of  Deep  creek ;  thence  up  the  middle  of  the  channel  of 
Deep  creek  to  the  mouth  of  the  Right  Fork  of  Deep  creek ;  thence  up  the 
middle  of  the  channel  of  the  Right  Fork  of  Deep  creek  to  a  point  where 
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the  line  between  ranges  one  (1)  and  two  (2)  west,  crosses  said  Deep 
creek;  thence  north  along  said  line  to  the  point  where  the  said  line  crosses 
Willow  creek;  thence  down  the  middle  of  the  channel  of  Willow  creek  to 
its  junction  with  Lawyer's  canyon;  thence  down  the  middle  of  the  chan- 
nel of  Lawyer's  canyon  to  its  junction  with  the  Clearwater  river; 

Eastern  boundary.  Thence  down  the  middle  of  the  channel  of  Clear- 
water river  to  the  mouth  of  Lolo  creek,  the  place  of  beginning. 

County  seat — Nez  Perce. 

Hist.      County  created  from  Nez  Perce  county  and  act    approved    Mar.     14,     1917,    '17,    c.    127,    p.     418  ; 

temporary  county  seat  located  at  Nez  Perce,   act  ap-  creation   of    Selway   county   defeated   at   special    elec- 

proved   Mar.   3,   1911,   in   effect  Mar.   20,    1911,    '11,   c.  tion,    July    2,    1917,    records    in    office   of    county    re- 

37,   p.   77;  at  general  election,   Nov.   5,    1912,   perma-  corder  ;  a  previous  act  creating  a  Lewis  county  from 

neat    county    seat    located    at   Nez    Perce,    records   in  Kootenai    county,    approved    7<"eb.    28,    1905,     '05,    p. 

office    of   county    recorder    (see    Leach    v.    Nez    Perce  76,  declared  unconstitutional,  McDonald  v.  Doust.  11 

|1913]    24   I.   322,    133   P.  926)  ;   law   enacted  for  ere-  I.   14,  81   P.  60. 
ation  of  Selway  county  from  part  of   (enabling  act), 

3:31.  Lincoln  County.  Lincoln  county  is  described  as  follows:  Be- 
ginning at  the  northeast  corner  of  section  six  (6),  township  three  (3) 
south,  range  sixteen  (16)  east; 

Western  boundary.  Thence  south  twenty-four  (24)  miles,  more  or 
less,  along  the  section  line  to  the  southeast  corner  of  section  thirty-one 
(31),  township  six  (6)  south,  range  sixteen  (16)  east;  thence  east  one 
(1)  mile,  more  or  less,  to  the  northeast  corner  of  section  four  (4),  town- 
ship seven  (7)  south,  range  sixteen  (16)  east;  thence  south  along  the 
section  line  to  the  thread  of  the  Snake  river  ('13,  c.  4,  §  2,  p.  14)  ; 

Southern  boundary.  Thence  easterly  following  the  middle  of  the 
channel  of  Snake  river  to  a  point  where  the  center  line  of  the  Snake 
river  is  intersected  by  the  west  section  line  of  section  three  (3),  town- 
ship ten  (10)  south,  range  eighteen  (18)  east; 

Eastern  boundary.  Thence  northerly  along  the  said  section  line  to 
the  northwest  corner  of  section  three  (3),  township  nine  (9)  south,  range 
eighteen  (18)  east;  thence  easterly  along  the  township  line  to  the  north- 
west corner  of  township  nine  (9)  south,  range  twenty-two  (22)  east; 
thence  north  along  the  township  line  to  the  northwest  corner  of  township 
eight  (8)  south,  range  twenty-two  (22)  east;  thence  easterly  along  the 
township  line  to  the  southwest  corner  of  section  thiry-four  (34),  town- 
ship seven  (7)  south,  range  twenty-three  (23)  east;  thence  north  along 
the  section  line  to  the  north  line  of  township  seven  (7)  south,  range 
twenty-three  (23)  east;  thence  easterly  along  the  township  line  to  the 
southwest  corner  of  section  thirty-four  (34)  township  six  (6)  south, 
range  twenty -three  (23)  east;  thence  northerly  along  a  line  which  is 
three  (3)  miles  west  of  and  generally  parallel  to  the  east  line  of  range 
twenty-three  (23)  east,  north  of  the  first  (1st)  standard  parallel  south, 
to  the  north  line  of  township  three  (3)  south,  range  twenty-three  (23) 
east  ('13,  c.  3,  §  2,  p.  5)  ; 

Northern  boundary.  Thence  west  along  the  township  line  between 
townships  two  (2)  and  three  (3)  south,  to  the  place  of  beginning  (R.  C, 
23q). 

County  seat — Shoshone. 

Hist.  County  created  and  county  seat  located  at  Gooding  county  created  from,  act  approved  Jan.  28, 
Shoshone,  act  approved  Mar.  18,  1895,  '95,  p  170;  1913,  '13,  c.  4,  p.  13  ;  a  previous  act  creating  Lin- 
law  denning  boundaries  and  locating  county  seat  coin  county,  approved  Mar.  3,  1891,  '90-'91,  p.  120, 
reenacted,  R.  C,  §  23q  ;  Minidoka  county  created  declared  unconstitutional,  People  v.  George,  3  I,  72, 
from,    act    approved   Jan.    28,    1913,    '13,    c.    3,    p.    5  ;  26  P.  983. 

3:32.  Madison  County.  Madison  county  is  described  as  follows:  Be- 
ginning at  the  southwest  corner  of  section  thirty-four  (34),  township 
four  (4)  north,  range  forty-one  (41)  east  ('13,  c.  26,  §  2,  p.  108)  ; 

Southern  boundary.  Thence  easterly  along  the  township  line  between 
townships  three  (3)  and  four  (4)  north  (R.  C,  23  1)  to  a  point  two  (2) 
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miles  east  of  the  range  line  which,  when  surveyed,  will  be  between  ranges 
forty-two  (42)  and  forty-three  (43)  east  ('15,  c.  8,  §  2,  p.  30)  ; 

Eastern  boundary.  Thence  north  to  the  center  of  the  main  channel  of 
Teton  river,  where  said  river  intersects  the  section  line  between  sections 
sixteen  (16)  and  seventeen  (17),  township  seven  (7)  north,  range  fortv- 
three  (43)  east  ('15,  c.  8,  §  2,  p.  30)  ; 

Northern  boundary.  Thence  down  the  center  of  the  main  channel  of 
said  Teton  river  to  where  the  same  intersects  the  range  line  between 
ranges  forty-one  (41)  and  forty-two  (42)  east;  thence  south  to  the  town- 
ship line  between  townships  six  (6)  and  seven  (7)  north;  thence  west  to 
the  southeast  corner  of  section  thirty-five  (35),  township  seven  (7)  north, 
range  forty  (40)  east;  thence  north  one  (1)  mile,  to  the  northeast  corner 
of  section  thirty-five  (35)  ;  thence  west  to  the  northeast  corner  of  section 
thirty-four  (34),  township  seven  (7)  north,  range  thirty-nine  (39)  east; 
thence  north  two  (2)  miles  to  the  northeast  corner  of  section  twenty-two 
(22),  township  and  range  last  aforesaid;  thence  west  to  the  northeast 
corner  of  section  twenty-one  (21),  township  seven  (7)  north,  range 
thirty-eight  (38)  east; 

Western  boundary.  Thence  south  on  the  section  line  between  sections 
twenty-one  (21)  and  twenty-two  (22),  township  and  range  last  aforesaid, 
to  the  township  line  between  townships  six  (6)  and  seven  (7)  north;  thence 
continuing  in  a  southerly  direction  on  the  line  which,  when  surveyed, 
will  be  the  section  line  between  sections  three  (3)  and  four  (4),  township 
six  (6)  north,  range  thirty-eight  (38)  east,  to  the  southern  boundary  of 
said  township;  thence  south  along  the  section  line  between  sections  three 
(3)  and  four  (4),  township  five  (5)  north,  range  thirty-eight  (38)  east, 
to  where  the  same  intersects  the  center  of  the  main  channel  of  the  Snake 
river;  thence  up  the  center  channel  of  said  Snake  river  to  the  junction  of 
the  North  and  South  Forks  of  the  Snake  river,  and  continuing  up  the 
center  channel  of  said  South  Fork  of  Snake  river  to  where  the  same  inter- 
sects the  section  line  that  runs  due  east  between  sections  twenty-three 
(23)  and  twenty-six  (26),  township  four  (4)  north,  range  forty  (40) 
east ;  thence  east  on  said  section  line  last  aforesaid  in  said  last  mentioned 
township  and  range  to  the  northeast  corner  of  section  twenty-eight  (28), 
township  four  (4)  north,  range  forty-one  (41)  east;  thence  south  two  (2) 
miles  to  the  place  of  beginning  ('13,  c.  26,  §  2,  p.  109). 

County  seat — Rexburg. 

Hist.      County  created  from  Fremont  county   (ena-  1913,    records   in    office   of   secretary   of    state;    Teton 

bling    act),    act    approved   Feb.    18,    1913,    '13,    c.    26,  county    created    from,    act    approved    Jan.    26,    1915, 

p.     107  ;    creation    of    county    approved    and    county  '15,  c.  8,  p.  29. 
seat  located  at  Rexburg  at   special  election,   Nov.   4, 

3:33.  Minidoka  County.  Minidoka  county  is  described  as  follows: 
Beginning  at  the  point  where  the  center  line  of  the  Snake  river  is  inter- 
sected by  the  west  section  line  of  section  three  (3),  township  ten  (10) 
south,  range  eighteen  (18)  east; 

Western  boundary.  Thence  northerly  along  the  said  section  line  to  the 
northwest  corner  of  section  three  (3),  township  nine  (9)  south,  range 
eighteen  (18)  east;  thence  easterly  along  the  township  line  to  the  north- 
west corner  of  township  nine  (9)  south,  range  twenty-two  (22)  east; 
thence  north  along  the  township  line  to  the  northwest  corner  of  township 
eight  (8)  south,  range  twenty-two  (22)  east;  thence  easterly  along  the 
township  line  to  the  southwest  corner  of  section  thirty-four  (34),  town- 
ship seven  (7)  south,  range  twenty-three  (23)  east;  thence  north  along 
the  section  line  to  the  north  line  of  township  seven  (7)  south,  range 
twenty-three  (23)  east;  thence  easterly  along  the  township  line  to  the 
southwest  corner  of  section  thirty-four    (34),  township  six    (6)    south, 
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range  twenty- three  (23)  east;  thence  northerly  along  a  line  which  is 
three  (3)  miles  west  of  and  generally  parallel  to  the  east  line  of  range 
twenty -three  (23)  east,  north  of  the  first  (1st)  standard  parallel  south, 
to  the  north  line  of  township  three  (3)  south,  range  twenty-three  (23) 
east; 

Northern  boundary.  Thence  easterly  along  said  township  line  (M3, 
c.  3,  §  2,  pp.  5,  6)  to  the  intersection  of  the  same  with  the  line  between 
ranges  twenty-five  (25)  and  twenty-six  (26)  east;  thence  south  along  the 
said  range  line  (R.  C,  23e),  to  its  intersection  with  the  center  line  of 
Snake  river;  thence  southwesterly  along  said  center  line  of  Snake  river, 
to  the  point  of  beginning  ('13,  c.  3,  §  2,  p.  6). 

County  seat — Rupert. 

Hist.      County    created    from    Lincon    county    and        tion  Nov.   3,   1914,  permanent  county  seat  located  at 
temporary    county    seat    located    at    Rupert,    act    ap-        Rupert,   records  in  office  of  county  recorder, 
proved  Jan.  25,  1913,  '13,  c.  3,  p.  5  ;  at  general  elec- 

3:34.  Nez  Perce  County.  Nez  Perce  county  is  described  as  follows: 
Beginning  at  the  northwest  corner  of  section  twenty-two  (22),  township 
thirty-eight  (38)  north,  range  one  (1)  west; 

Eastern  boundary.  Thence  south  to  the  north  boundary  line  of  the 
Nez  Perce  Indian  reservation;  thence  easterly  along  said  reservation  line 
to  the  intersection  of  the  same  with  the  line  running  south  between  sec- 
tions fifteen  (15)  and  sixteen  (16),  township  thirty-seven  (37)  north, 
range  one  (1)  west;  thence  south  on  the  said  line  between  sections  fif- 
teen (15)  and  sixteen  (16),  to  the  middle  of  the  channel  of  Clearwater 
river;  thence  up  the  middle  of  the  channel  of  said  Clearwater  river  to  a 
point  where  the  same  is  intersected  by  the  section  line  between  sections 
five  (5)  and  six  (6),  township  thirty-six  (36)  north,  range  one  (1)  east; 
thence  south  on  the  section  line  between  said  sections  five  (5)  and  six  (6) 
to  the  middle  of  the  channel  of  Little  Canyon  creek  ('11,  c.  24,  §  2,  p.  50)  ; 
thence  down  the  center  of  the  channel  of  Little  Canyon  creek  to  a  point 
where  the  same  empties  into  Big  Canyon  creek;  thence  up  the  center  of 
the  channel  of  Big  Canyon  creek  to  a  point  where  the  same  crosses  the 
township  line  between  townships  thirty-four  (34)  and  thirty-five  (35) 
north ;  thence  west  on  said  township  line  to  a  point  where  the  same 
crosses  Mission  creek;  thence  up  the  middle  of  the  channel  of  Mission 
creek  to  a  point  where  the  same  crosses  the  township  line  between  town- 
ships thirty-three  (33)  and  thirty-four  (34)  north;  thence  west  on  said 
township  line  to  the  northeast  corner  of  section  four  (4),  township  thirty- 
three  (33)  north,  range  three  (3)  west;  thence  south  on  section  lines  to 
the  center  of  the  channel  of  Salmon  river  ('11,  c.  37,  §  2,  pp.  77,  78)  ; 

Southern  boundary.  Thence  down  the  middle  of  the  channel  of  Salmon 
river  to  a  point  in  the  middle  of  the  channel  of  Snake  river  opposite  the 
junction  of  Salmon  river; 

Western  boundary.  Thence  northerly  along  the  boundary  line  between 
the  state  of  Idaho  and  the  state  of  Washington  to  the  point  where  said 
boundary  line  is  intersected  by  the  middle  line  of  township  thirty-seven 
(37)  north; 

Northern  boundary.  Thence  east  to  a  point  where  the  Big  Potlach 
creek  intersects  with  the  said  middle  line  of  township  thirty-seven  (37) 
north ;  thence  up  the  Big  Potlach  creek  northeasterly  to  a  point  where  said 
creek  first  intersects  with  the  middle  line  of  township  thirty-eight  (38) 
north;  thence  east  to  the  point  of  beginning  ('09,  p.  318). 

County  seat — Lewiston. 

Hist.      County  created,   act  approved  Feb.   4,   1864,  aries    of    Idaho    county,    approved    Jan.    21,    1885,    13 

1    T.    Ses.    628  ;    boundaries  between   Nez    Perce   and  T.    Ses.    126  ;    Latah    county    created    from,    act    ap- 

Idaho    counties   defined,    act   approved   Jan.    5,    1866,  proved    May    14,    1888,    25    U.    S.    Stat,    at    L.    147  : 

3    T.    Ses.    182  ;    boundaries    redefined,    act    approved  boundaries    of    Idaho    county    defined,    act    approved 

Jan.  9,   1867,  4  T.  Ses.   126  ;  see  act  denning  bound-  Feb.    2,    1899,    '99,    p.    79  ;    boundaries   redefined,    act 
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aproved    Mar.    21,    1901,    '01,    p.    209;    electors   resid-  reenacted,    R.    C,    S    23r ;    boundaries    redefined,    act 

ing    in    portion    of    Shoshone    county    authorized    to  approved    Mar.     11,     1909,    '09,    p.    318  ;    Clearwater 

determine,    ac    next    general    election,    whether    said  county    created    from,    act    approved    Feb.    27,    1911, 

territory    should    be    cut    off    from    Shoshone    county  '11,    c.    24.    p.    49;    Lewis    county    created   from,    act 

and    annexed    to    Nez    Perce    county,    act    approved  approved  Mar.   3,    1911,  in  effect  Mar.   20,   1911,   '11, 

Mar.    10,    1903,  '03,  p.   204  ;  at  general  election,  Nov.  c.   37,   p.   77. 

8,    1904,    annexation   to   Nez   Perce   county   approved  For     reference     to    early     history,     see     Scully     v. 

and  territory  annexed,  records  in  office  of  county  re-  Squier   (1907)    13  I.  417,  90  P.  573,  30  L.  R.  A.   (N. 

corder,   see  act  approved  Feb.    16,    1905,   '05,   p.   331  ;  S.)    183,   aff.    30    S.   C.   R.   51,   215    U.    S.    144,   54    L. 

law    defining    boundaries    and    locating    county    seat  ed.    131. 

3 :35.  Oneida  County.  Oneida  county  is  described  as  follows :  Begin- 
ning at  a  point  where  the  one  hundred  thirteenth  (113th)  meridian  west 
from  Greenwich  intersects  with  the  southern  line  of  township  twelve  (12) 
south ; 

Western  boundary.  Thence  south  along  the  said  meridian  to  a  point 
where  said  meridian  intersects  with  the  northern  boundary  line  of  the  state 
of  Utah  (R.  C,  §  23s)  ; 

Southern  boundary.  Thence  easterly  along  said  boundary  line  to  a 
point  on  the  boundary  line  between  the  states  of  Utah  and  Idaho,  where  the 
same  is  intersected  by  the  section  line  between  sections  twenty-six  (26) 
and  twenty-seven  (27),  township  sixteen  (16)  south,  range  thirty-seven 
(37)  east; 

Eastern  boundary.  Thence  in  a  northerly  direction  along  the  section 
line  as  now  surveyed  to  the  southeast  corner  of  section  twenty-seven  (27), 
township  fourteen  (14)  south,  range  thirty-seven  (37)  east;  thence  east- 
erly along  said  section  line  as  now  surveyed  to  the  southeast  corner  of 
section  twenty-six  (26),  township  fourteen  (14)  south,  range  thirty-seven 
(37)  east;  thence  continuing  easterly  along  said  line  to  a  point  which, 
when  surveyed,  will  be  the  southeast  corner  of  section  twenty-five  (25), 
township  fourteen  (14)  south,  range  thirty-seven  (37)  east;  thence  north- 
erly along  the  western  boundary  of  township  fourteen  (14)  south,  range 
thirty-eight  (38)  east,  as  now  surveyed,  to  its  intersection  with  the  boun- 
dary line  C13,  c.  5,  §  2,  pp.  22,  23)  of  Bannock  county;  thence  west  along 
the  boundary  line  of  Bannock  county  to  a  point  on  the  top  of  the  range 
west  of  a  point  one  (1)  mile  south  of  the  present  southern  boundary  of 
the  townsite  of  Oxford ;  thence  northwesterly  along  the  crest  of  the  moun- 
tains between  Malad  and  Marsh  valleys  (R.  C,  §  23s),  to  the  southeast 
corner  of  section  twenty-four  (24),  township  eleven  (11)  south,  range 
thirty-five  (35)  east;  thence  following  the  unbroken  crest  of  the  main 
mountain  range  to  the  northwest  corner  of  section  twenty-three  (23), 
township  eleven  (11)  south,  range  thirty-five  (35)  east,  thence  north  one- 
half  (]/>)  mile,  to  the  quarter  corner  between  sections  fourteen  (14)  and 
fifteen  "(15)  ;  thence  west  one  (1)  mile  to  the  quarter  corner  of  sections 
fifteen  (15)  and  sixteen  (16)  ;  thence  north  one-half  O/2)  mile,  to  the 
northwest  corner  of  section  fifteen  (15);  thence  west  one-fourth  (14) 
mile;  thence  north  one-half  (V2)  mile;  thence  west  one-half  (V2)  mile; 
thence  north  one-half  (%)  mile;  thence  west  one-fourth  {Vv)  mile,  to  the 
northwest  corner  of  section  nine  (9),  township  eleven  (11)  south,  range 
thirtv-five  (35)  east;  thence  north  one  (1)  mile,  to  the  northwest  corner 
of  section  four  (4),  township  eleven  (11)  south,  range  thirty-five  (35) 
east,  which  is  the  point  of  intersection  with  the  township  line  between 
townships  ten  (10)  and  eleven  (11)  south,  range  thirty-five  (35)  east; 

Northern  boundary.  Thence  west  along  and  upon  the  south  line  of  said 
township  ten  (10),  to  a  point  on  said  line  two  (2)  miles  east  from  the 
southeast  corner  of  township  ten  (10)  south,  range  thirty-three  (83)  east 
('13,  c.  6,  §  2,  p.  32)  ;  thence  south  to  a  point  where  the  line  thus  drawn 
intersects  the  line  between  townships  eleven  (11)  and  twelve  (12)  south 
range  thirty-four  (34)  east  ('15,  c.  132,  §  2,  p.  288)  ;  thence  west  along  and 
upon  the  south  line  of  said  township  eleven   (11)   south,  to  the  southeast 
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corner  of  township  eleven  (11)  south,  range  thirty-two  (32)  east;  thence 
south  upon  the  township  line  to  the  southeast  corner  of  township  twelve 
(12)  south,  range  thirty-two  (32)  east;  thence  west  upon  and  along  the 
southern  line  of  said  township  twelve  (12),  to  the  place  of  beginning  ('13, 
c.  6,  §2,  p.  32). 

County  seat — Malad  City. 


Hist.  County  created  and  county  seat  located  at 
Soda  Springs,  act  approved  Jan.  22,  1864,  1  T. 
Ses.  625  ;  county  seat  removed  from  Soda  Springs 
and  located  at  Malade  City,  act  approved  Jan.  5, 
1866,  3  T.  Ses.  182  ;  boundaries  between  Owyhee  and 
Oneida  counties  denned,  act  approved  Jan.  2,  1871, 
6  T.  Ses.  54  ;  Bear  Lake  county  created  from,  act 
approved  Jan.  5,  1875,  8  T.  Ses.  720  ;  boundaries 
between  Alturas  and  Oneida  counties  denned,  act 
approved  Jan.  8,  1877,  9  T.  Ses.  90  ;  Bingham 
county  created,  act  approved  Jan.  13,  1885,  13  T. 
Sea.  41  ;  see  act  creating  Bannock  county,  approved 
Mar.  6,  1893,  '93,  p.  170  ;  law  denning  boundaries 
and  locating  county  seat  reenacted,  R.  C,  §  23s ; 
Franklin  county  created  from,  act  approved  Jan. 
30,  1913,  '13,  c.  5,  p.  22  ;  Power  county  created,  in- 
cluding portion  of,  act  approved  Jan.  30,  1913,  '13, 
c.    6,    p.    30  ;   electors   residing  in   portion   of   Oneida 


county  authorized  to  determine,  at  general  election 
to  be  held  in  November,  1916,  whether  said  territory 
should  be  cut  off  from  Oneida  county  and  annexed 
to  Power  county,  act  approved  Mar.  15,  1915,  '15, 
c.  132,  p.  287  ;  at  general  election,  Nov.  7,  1916,  an- 
nexation to  Power  county  approved  and  territory 
annexed,   records  in  office  of  county  recorder. 

The  description  of  the  eastern  boundary,  which  is 
common  to  Oneida  and  Bannock  counties,  is  taken 
from  the  description  of  this  boundary  line  as  es- 
tablished by  a  joint  survey  made  by  the  county  sur- 
veyor of  Bannock  county  and  the  acting  county  sur- 
veyor of  Oneida  county,  between  Oct.  28  and  Nov. 
2,  1915,  and  which  boundary  line  so  established  was 
adopted  by  the  board  of  county  commissioners  of 
Oneida  county  at  their  January  meeting,  in  1916, 
and  by  the  board  of  county  commissioners  of  Ban- 
nock county  on  Apr.   18,    1916. 


ties  defined,  act  approved  Jan.  2,  1871,  6  T.  Ses.  54  ; 
Cassia  county  created  from,  act  approved  Feb.  20, 
1879,  10  T.  Ses.  43  ;  see  act  amending  same,  in  ef- 
fect Feb.  9,  1891,  11  T.  Ses.  339;  law  defining 
boundaries  and  locating  county  seat  reenacted,  R. 
C,   §   23t. 


3:36.  Owyhee  County.  Owyhee  county  is  described  as  follows:  Be- 
ginning on  the  Snake  river  at  the  mouth  of  Owyhee  river; 

Western  boundary.  Thence  south  along  the  eastern  boundary  line  of 
the  state  of  Oregon  to  the  northern  boundary  of  the  state  of  Nevada ; 

Southern  boundary.  Thence  east  along  the  northern  boundary  of  the 
state  of  Nevada  (1  Ter.  Ses.  628)  to  the  thirty-eighth  (38th)  meridian  of 
longitude  west  from  Washington; 

Eastern  boundary.  Thence  north  along  the  said  meridian  to  the  Snake 
river  (10  Ter.  Ses.  43)  ; 

Northern  boundary.  Thence  down  the  channel  of  the  Snake  river  in 
a  westerly  direction  to  the  mouth  of  the  Owyhee  river,  the  place  of  begin- 
ning. 

County  seat — Silver  City. 

Hist.  County  created,  act  approved  Dec.  31,  1863, 
1  T.  Ses.  624  ;  Oneida  county  created,  act  approved 
Jan.  22,  1864,  1  T.  Ses.  625  ;  boundaries  redefined 
and  county  seat  located  at  Ruby  City,  act  approved 
Feb.  4,  1864,  1  T.  Ses.  628;  county  seat  located  at 
Silver  City,  act  approved  Jan.  2,  1867,  4  T.  Ses. 
130  ;  boundaries  between   Owyhee  and   Oneida  coun- 

3:37.  Payette  County.  Payette  county  is  described  as  follows:  Be- 
ginning at  the  intersection  of  the  north  line  of  township  nine  (9)  north, 
range  five  (5)  west,  with  the  west  line  of  the  state  of  Idaho,  said  inter- 
section being  the  southwest  corner  of  Washington  county ; 

Northern  boundary.  Thence  east  a  distance  of  twenty-two  (22)  miles, 
more  or  less,  to  the  northwest  corner  of  section  three  (3),  township  nine 
(9)  north,  range  one  (1)  west; 

Eastern  boundary.  Thence  south  on  section  line  six  (6)  miles,  to  the 
southeast  corner  of  section  thirty-three  (33),  said  township  and  range; 
thence  west  on  the  township  line  between  townships  eight  (8)  and  nine 
(9)  north,  four  (4)  miles  to  the  northwest  corner  of  section  one  (1), 
township  eight  (8)  north,  range  two  (2)  west;  thence  south  on  section 
line  four  (4)  miles,  to  the  southwest  corner  of  section  twenty-four  (24), 
said  township  and  range;  thence  west  on  section  line  two  (2)  miles,  to  the 
northwest  corner  of  section  twenty-seven  (27),  said  township  and  range; 
thence  south  on  section  line  two  (2)  miies,  to  the  southeast  corner  of  sec- 
tion thirty-three  (33),  said  township  and  range;  thence  west  on  township 
line  between  townships  seven  (7)  and  eight  (8),  seven  (7)  miles,  to  the 
southwest  corner  of  section  thirty-three  (33),  township  eight  (8)  north, 
range  three  (3)  west;  thence  south  on  section  line  twelve  (12)  miles,  to 
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the  southwest  corner  of  section  thirty-three  (33),  township  six  (6)  north, 
range  three  (3)  west; 

Southern  boundary.  Thence  west  on  township  line  between  townships 
five  (5)  and  six  (6),  two  (2)  miles  to  the  southwest  corner  of  section 
thirty-one  (31),  township  six  (6)  north,  range  three  (3)  west;  thence 
south  on  range  line  between  ranges  three  (3)  and  four  (4),  one-half  (i/2) 
mile  to  the  east  quarter  corner  of  section  one  (1),  township  five  (5)  north, 
range  four  (4)  west;  thence  west  along  the  center  line  of  sections  one  (1) 
and  two  (2),  said  township  and  range,  two  (2)  miles  to  the  east  quarter 
corner  of  section  three  (3),  said  township  and  range:  thence  south  along 
the  section  line  one-half  (l/£>)  mile,  to  the  southeast  corner  of  section  three 
(3),  said  township  and  range;  thence  west  along  the  section  line  three  (3) 
miles,  to  the  southwest  corner  of  section  five  (5),  said  township  and 
range;  thence  north  along  the  section  line  one  (1)  mile, 
to  the  northwest  corner  of  section  five  (5),  said  township 
and  range;  thence  west  along  the  township  line  between 
townships  five  (5)  and  six  (6)  north,  two  (2)  miles,  to  the  southwest  cor- 
ner of  section  thirty-six  (36),  township  six  (6)  north,  range  five  (5) 
west;  thence  north  along  the  section  line  one  (1)  mile,  to  the  northwest 
corner  of  section  thirty-six  (36),  said  township  and  range;  thence  west 
along  the  section  line  one  (1)  mile,  to  the  southwest  corner  of  section 
twenty-six  (26),  said  township  and  range;  thence  north  along  the  section 
line  one  (1)  mile,  to  the  southwest  corner  of  section  twenty -three  (23), 
said  township  and  range;  thence  west  along  the  section  line  two  (2)  miles, 
to  the  southwest  corner  of  section  twenty-one  (21),  said  township  and 
range ;  thence  north  along  the  section  line  three  (3)  miles,  to  the  northwest 
corner  of  section  nine  (9),  said  township  and  range;  thence  west  along 
the  section  line  one  and  one-half  (IV2)  miles,  more  or  less,  to  an  inter- 
section with  the  west  line  of  the  state  of  Idaho ; 

Western  boundary.  Thence  in  a  northerly  direction,  following  the  said 
west  boundary  line  of  the  state  of  Idaho,  to  the  point  of  beginning. 

County  seat — Payette. 

Hist.  County  created  from  Canyon  county  and  of  county  approved  at  special  election  May  11, 
county  seat  located  at  Payette  (enabling  act),  act  1917,  records  in  office  of  county  recorder  of  Can- 
approved   Feb.    28,    1917,    '17,   c.    11,    p.    13;   creation         yon  county. 

3 :38.  Power  County.  Power  county  is  described  as  follows :  Begin- 
ning at  the  northwest  corner  of  section  thirty -one  (31),  township  six  (6) 
south,  range  thirty  (30)  east;  thence  east  along  the  section  line  between 
sections  thirty-one  (31)  and  thirty  (30),  township  and  range  aforesaid, 
and  an  extension  thereof  to  the  point  where  such  extended  line  intersects 
with  the  center  of  the  west  channel  of  Snake  river ;  running  thence  up  the 
center  of  the  west  channel  of  Snake  river,  upon  and  along  the  boundary 
line  of  Bingham  county,  to  the  point  in  the  main  channel  of  said  river, 
where  the  same  divides,  forming  the  east  and  west  branches  thereof; 
thence  southerly  down  the  center  of  the  east  branch  of  Snake  river  to  the 
point  of  intersection  of  the  center  line  of  said  east  branch  with  an  exten- 
sion of  the  center  line  of  the  Portneuf  river  in  section  seventeen  (17), 
township  six  (6)  south,  range  thirty-two  (32)  east;  thence  easterly  up  the 
center  of  the  main  channel  of  Portneuf  river,  along  and  upon  the  bound- 
ary line  of  Bannock  county,  to  the  point  of  the  mountain  ;  thence  in  a  south- 
erly direction  along  and  upon  the  western  boundary  of  Bannock  county,  to 
the  point  of  intersection  with  the  township  line  between  townships  ten 
(10)  and  eleven  (11)  south,  range  thirty-five  (35)  east;  thence  west  along 
and  upon  the  south  line  of  said  township  ten  (10)  ('13,  c.  6,  §  2,  pp.  31, 
32),  to  a  point  a  distance  of  two  (2)  miles  east  from  the  southeast  corner 
of  township  ten  (10)  south,  range  thirty-three  (33)  east;  thence  south  to 
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a  point  where  the  line  thus  drawn  intersects  the  line  between  townships 
eleven  (11)  and  twelve  (12)  south,  range  thirty-four  (34)  east;  thence 
west  along  and  upon  the  line  between  townships  eleven  (11)  and 
twelve  (12)  south  ('15,  c.  132,  §  2,  p.  288),  to  the  south- 
east corner  of  township  eleven  (11)  south,  range  thirty -two  (32)  east; 
thence  south  upon  the  township  line  to  the  southeast  corner  of  township 
twelve  (12)  south,  range  thirty-two  (32)  east;  thence  west  upon  and  along 
the  southern  line  of  said  township  twelve  (12),  to  the  southwest  corner 
of  township  twelve  (12)  south,  range  thirty  (30)  east;  thence  north  upon 
the  range  line  between  ranges  twenty-nine  (29)  and  thirty  (30)  east,  to 
the  southwest  corner  of  township  nine  (9)  south,  range  thirty  (30)  east; 
thence  west  along  and  upon  the  south  line  of  township  nine  (9)  south,  to 
the  southwest  corner  of  section  thirty -four  (34),  township  nine  (9)  south, 
range  twenty-eight  (28)  east;  thence  north  upon  and  along  the  line  be- 
tween sections  thirty-three  (33)  and  thirty-four  (34),  township  nine  (9) 
south,  range  twenty -eight  (28)  east,  and  an  extension  thereof  to  the  point 
where  said  line  so  extended  intersects  the  center  of  the  main  channel  of 
Snake  river ;  thence  down  the  center  of  the  main  channel  of  Snake  river,  to 
the  point  of  intersection  with  the  range  line  between  ranges  twenty-seven 
(27)  and  twenty-eight  (28)  east;  thence  north  along  and  upon  said  range 
line  to  the  northwest  corner  of  township  nine  (9)  south,  range  twenty- 
eight  (28)  east;  thence  east  upon  and  along  the  north  line  of  said  township 
nine  (9)  south,  to  the  northeast  corner  of  section  four  (4),  township  nine 
(9)  south,  range  twenty-eight  (28)  east;  thence  in  a  northerly  direction 
along  and  upon  the  section  line  which  when  surveyed  will  be  between  sec- 
tions thirty-three  (33)  and  thirty-four  (34),  township  eight  (8)  south, 
range  twenty-eight  (28)  east,  and  an  extension  of  such  line  to  the  point 
where  such  extended  line  will  intersect  with  the  township  line  which,  when 
surveyed,  will  be  the  township  line  between  township?  seven  (7)  and  eight 
(8)  south,  range  twenty-eight  (28)  east;  thence  west  upon  the  township 
line  to  a  point  which,  when  surveyed,  will  be  the  southwest  corner  of  town- 
ship seven  (7)  south,  range  twenty-eight  (28)  east;  thence  north  along 
and  upon  the  range  line  which,  when  surveyed,  will  be  the  range  line  be- 
tween ranges  twenty-seven  (27)  and  twenty-eight  (28)  east,  to  a  point 
which  will  be,  when  surveyed  and  established,  the  northwest  corner  of 
township  four  (4)  south,  range  twenty-eight  (28)  east;  thence  east  along 
and  upon  the  line  which  will  be,  when  surveyed,  the  north  line  of  said  town- 
ship four  (4)  south,  to  the  northwest  corner  of  township  four  (4)  south, 
range  thirty  (30)  east;  thence  south  along  the  range  line,  the  same  being 
the  western  boundary  line  of  Bingham  county,  to  the  northwest  corner  of 
section  thirty-one  (31),  township  six  (6)  south,  range  thirty  (30)  east,  the 
point  of  beginning  ('13,  c.  6,  §  2,  op.  32,  33). 
County  seat — American  Falls. 

Hist.      County    created    from    portions    of    Oneida,  whether  said  territory  should  be  cut  off  from  Onei- 

Bingham,    Blaine    and    Cassia    counties,    and    county  da    county    and    annexed   to    Power    county,    act    ap- 

seat   located   at   American   Falls,    act   approved    Jan.  proved   Mar.    15,    1915,    '15,   c.    132,    p.    287  ;    at   gen- 

30,    1913,    '13,   c.    6,   p.    30  ;   electors   residing   in  por-  eral    election,    Nov.    7,    1916,    annexation    to    Power 

tion    of    Oneida    county    authorized   to   determine,    at  county    approved   and   territory   annexed,    records   in 

general    election    to    be    held     in     November,      1916,  office  of  county  recorder. 

3 :39.  Shoshone  County.  Shoshone  county  is  described  as  follows :  Be- 
ginning at  a  point  where  the  township  line  between  townships  forty-one 
(41)  and  forty-two  (42)  north,  intersects  the  western  boundary  of  the 
state  of  Montana; 

Eastern  boundary.  Thence  in  a  northerly  direction  along  the  said 
boundary  and  with  the  Bitter  Root  range  of  mountains  until  the  said  range 
turns  in  a  westerly  direction  and  is  called  Coeur  d'Alene ; 

Northern  boundary.     Thence  with    the    said    Coeur  d'Alene  range  of 
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half  (6M>)  miles,  to  a  point  1320  feet  south  and  1320  feet  east  of  the  west 
quarter  corner  of  section  twenty-four  (24),  township  thirteen  (13)  north, 
range  one  (1)  west;  thence  east  ('11,  c.  31,  §  2,  p.  67)  to  the  summit  of  the 
dividing  range  between  the  waters  of  Crane  creek  on  the  west  and  Squaw 
creek  on  the  east ; 

Eastern  boundary.  Thence  southerly  along  the  summit  of  said  dividing 
range  to  the  intersection  of  said  dividing  ridge  with  the  second  (2d) 
standard  parallel  north  (R.  C,  §  23f)  ; 

Southern  boundary.  Thence  west  along  said  second  (2d)  standard 
parallel  to  its  intersection  with  the  Snake  river ; 

Western  boundary.    Thence  down  the  main  channel  of  Snake  river,  to 
the  place  of  beginning  (R.  C,  §  23w). 
County  seat — Weiser. 


Hist.  County  created  from  Ada  and  Idaho  coun- 
ties, act  approved  Feb.  20,  1879,  10  T.  Ses.  40  ; 
boundaries  redefined,  act  approved  Feb.  11,  1891, 
'90-'91,  p.  41  ;  boundaries  redefined,  act  approved 
Feb.  23,  1895,  '95,  p.  21  ;  reenacted,  act  approved 
Feb.  2,  1899,  '99,  p.  22  ;  see  act  defining  boundary 
of  Idaho  county,  approved  Feb.  2,  1899,  '99,  p.  79  ; 
boundaries    redefined,    act    approved    Feb.    27,    1905, 


'05,  p.  303  ;  law  defining  boundaries  and  locating 
county  seat  reenacted,  R.  C,  §  23w  ;  Adams  county 
created  from,  act  approved  Mar.  3,  1911,  '11,  c. 
31,  p.  67.  "In  an  easterly  direction"  substituted  for 
"south  and  in  a  southeasterly  direction,"  found  in 
'11,  c.  31,  p.  67,  §  2,  lines  7  and  8,  to  correct  ob- 
vious error. 


CHAPTER  4. 
LEGISLATIVE  DISTRICTS. 

Note:  This  chapter,  enacted  '17,  c.  165,  p.  493,  heretofore  embodied  in  one  section,  has  been 
divided  into  sections  by  the  commissioner  and  a  few  verbal  changes  made.  Previous  apportion- 
ment acts  are:  '05,  p.  430,  §  1;  '07,  p.  472,  §§  1,  2  ;  R.  C.,  §  25;  '09,  p.  106;  H.  B.,  283;  '11, 
c.  227,  p.  730;'  '13,  c.  188,  p.  622;  '15,  c.  126,  p.  272. 

4:1.     Legislative  apportionment.     The  apportionment  of  the  houses  of 
the  legislature  is  as  provided  in  this  chapter. 


Cross  ref.  Constitutional  provision  relating  to 
apportionment ;    Const.   Ill,   2,    as   am. 

Construction  of  prior  acts:  Laws  '91,  p.  195, 
which,  in  providing  for  the  apportionment  of  the 
legislature,  accorded  representation  to  two  coun- 
ties created  by  an  act  subsequently  declared  to  be 
unconstitutional,  and  omitted  to  provide  represen- 
tation for  the  counties  from  which  the  two  created 
counties  were  organized,  is  unconstitutional.  Bal- 
Ientine  v.  Willey  (1893)  3  I.  496,  31  P.  994,  95  A. 
S.   R.   17. 

An  apportionment  act  which  contemplates  that 
each  county  shall  have  one  senator  and  representa- 
tives in  proportion  to  population,  is  valid  and  con- 
stitutional, although  an  act  purporting  to  create 
certain  counties  for  the  representation  of  which 
the  apportionment  act  provides,  is  afterward  held 
unconstitutional.  In  such  case  the  apportionment 
act  will  be  enforced  according  to  its  terms,  except 
that  one  senator  will  be  accorded  to  the  county 
from  which  the  attempted  new  counites  were  creat- 
ed,    and    representatives    will    be     allowed    to    such 


county  in  proportion  to  its  population.     Heitman  v. 
Gooding   (1906)    12   I.  581,  86  P.  785. 

County  division:  Laws  '93,  p.  170,  creating  Ban- 
nock county,  does  not  deprive  said  county  of  rep- 
resentation in  the  legislature,  since  said  act  neither 
grants  nor  refuses  representation  to  said  county, 
which  remains  a  part  of  Bingham  county  rejiresen- 
tative  district  and  a  part  of  the  senatorial  district 
composed  of  Bingham,  Logan  and  Alturas  counties, 
.  and  its  electors  are  entitled  to  vote  for  the  same 
number  of  representatives  as  they  were  prior  to  the 
creation  of  Bannock  county.  Sabin  v.  Curtis  (1893) 
3  I.  662,  32  P.  1130;  Allen  v.  Curtis  (1893)  3  I.  671, 
32  P.  1133. 

Equal  representation:  The  legislature  is  prohib- 
ited by  the  constitution  from  passing  an  apportion- 
ment act  which  does  not  give  substantially  just  and 
equal  representation  to  the  people  of  each  county, 
based  upon  either  the  voting  or  entire  population, 
or  upon  some  other  fair  basis.  Ballentine  v.  Wil- 
ley (1893)   3  I.  496,   31  P.  994,  95  A.  S.  R.   IT. 


the  electors  of  Bannock  county  in  the  election  of 
senators  in  that  district.  Sabin  v.  Custis  (1S93) 
3  I.   662,   32  P.   1130. 


4:2.  Senatorial  districts.  Each  county  in  the  state  now  existing  or 
hereafter  created  shall  constitute  a  senatorial  district  and  shall  elect  one 
senator. 

Cross  ref.      Conforms  to   Const.   Ill,   2,   as  am. 

County  division :  Laws  '93,  p.  170,  creating  Ban- 
nock county,  does  not  segregate  the  eleventh  sena- 
torial  district,   nor  take   away   any  of   the   rights   of 

4:3.  Representative  districts.  The  several  counties  shall  elect  mem- 
bers of  the  house  of  representatives  as  follows :  Each  county  shall  elect 
one  representative  for  each  2,500  votes  and  remaining  fraction  thereof 
amounting  to  1,000  votes  or  more  cast  in  said  county  at  the  last  general 
election,  based  on  the  total  vote  cast  for  all  candidates  for  governor:  Pro- 
vided, That  there  shall  be  at  least  one  representative  from  each  county. 


Cross    ref.      Representatives    not   to    exceed    three 
times  the  number  of  senators.     Const.  Ill,  2,  as  am. 
Representative     district,     when     more     than     one 


county  shall  constitute  the  same,  shall  be  composed 
of  contiguous  counties,  and  no  county  Bhall  be  di- 
vided in  creating  such  districts.     Const.  Ill,  •",. 
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4:4.  Duty  of  secretary  of  state.  The  secretary  of  state  must  certify 
to  the  county  auditor  of  each  county  on  or  before  the  first  day  of  April 
preceding  a  general  election  the  number  of  representatives  in  the  legisla- 
ture said  county  will  be  entitled  to  elect  at  the  following  election.  When 
any  new  county  has  been  created,  subsequent  to  the  last  general  election 
for  governor,  the  total  vote  cast  for  governor  in  the  territory  included  in 
such  new  county  and  in  the  territory  remaining  in  any  county  or  counties 
from  which  said  new  county  has  been  created  shall  be  estimated  by  the 
secretary  of  state  as  nearly  as  possible  from  the  election  returns  and  the 
legislative  apportionment  figured  thereon. 

CHAPTER  5. 
JUDICIAL  DISTRICTS. 

Note:  This  chapter,  '17,  c.  21,  §  6,  p.  50,  heretofore  embodied  in  a  single  section,  has  been 
divided  into  sections  by  the  commissioner.  The  act  is  based  upon  Const.  V,  24,  as  modified  by 
acts  creating  new  counties  and  attaching  them  to  judicial  districts:  fourth  district  reestablished, 
'91,  p.  189,  reenacted  '99,  p.  127  ;  sixth  district  established,  '03,  p.  72  ;  seventh  district  estab- 
lished, '05,  p.  6  ;  law  defining  judicial  districts  reenacted,  R.  C.  §  26  ;  eighth  district  established 
'09,  p.  194  ;  ninth  district  established,  '11,  c.  20,  §  1,  p.  45  ;  tenth  district  established,  '17,  c.  21, 
S    1,   P.   50. 

House  joint  resolution  No.  3,  '07,  p.  592,  proposing  amendment  to  Const.  V.  24,  so  as  to 
provide  a  district  court  for  each  county,  held  unconstitutional,  McBee  v.  Brady,  15  I.  761,  100 
P.  97. 

5:1.  Number  of  judicial  districts.  The  state  is  divided  into  ten  judi- 
cial districts,  described  in  this  chapter. 

Hist.      '17,  c.  21,  §   6,  p.  50,  rewritten. 

5:2.  First  district.  The  first  district  comprises  the  county  of  Sho- 
shone. 

Hist.  Shoshone  and  Kootenai,  Const.  V,  24  ; 
Bonner  added,  '07,  p.  47,  §  15  ;  Kootenai  and  Bon- 
ner   constituted    eighth    district,    '09,    p.    194. 

5:3.  Second  district.  The  second  district  comprises  the  counties  of 
Clearwater  and  Latah. 

Hist.     Latah,  Nez  Perce  and  Idaho,  Const.  V,  24  ;  50  ;  Selway  added  by  enabling  act,  '17,  c.  127,  §   12, 

Clearwater    added,    '11,    c.    24,    §    13,    p.    57  ;    Lewis  p.   425  ;  creation   of  Selway  defeated  at  special   elec- 

added,    '11,    c.    37,    §    15,    p.    83,    Idaho,    Lewis    and  tion,  July  2,   1917. 
Nez   Perce   constituted    tenth    district,    '17,    c.    21,    p. 

5:4.  Third  district.  The  third  district  comprises  the  counties  of  Ada, 
Boise,  Owyhee  and  Valley. 

Hist.  Washington,  Ada,  Boise  and  Owyhee,  §  6,  p.  5  ;  additional  judge  authorized,  '11,  c.  2, 
Const.  V,  24;  Washington  and  Owyhee  attached  to  §  2,  p.  4  (cited,  Joy  v.  Gifford  [1912]  22  I.  301,  125 
seventh  district,   '05,  p.   6;  Owyhee  added,   '11,  c.   2,        P.   181)  ;  Valley  added,   '17,  c.  99,   §   14,  p.  369. 

5:5.  Fourth  district.  The  fourth  district  comprises  the  counties  of 
Blaine,  Camas,  Cassia,  Elmore,  Gooding,  Lincoln,  Minidoka  and  Twin 
Falls. 

Hist.      Cassia,  Elmore,  Logan  and  Alturas,  Const.  territory),   '95,  p.  31;  Blaine  added,   '95,  p.   31,   §  9  ; 

V,    24  ;    Alta,    Lincoln,    Cassia,    Custer    and    Elmore  Blaine,   Lincoln,   Cassia,   Custer   and  Elmore,    '99,   p. 

(Alta   and   Lincoln   having  been   created  out   of   Al-  127  ;    Custer   constituted    part   of    sixth    district,    '03, 

turas   and    Logan,    '90-'91,   p.    120,   but  this   act  held  p.    72  ;    Twin    Falls    added,    '07,    p.    40,    §    10  ;    addi- 

unconstitutional   June    3,    1891,    People   v.    George,    3  tional    judge   authorized,    '11,    c.   8,    p.    24;  Minidoka 

I.  72),   '90-'91,  p.   189;  Lincoln  added    (Alturas  and  added,   '13,  c.  3,   §   13,  p.   11;  Gooding  added,  '13,  c. 

Logan    abolished,    and    Blaine    created    out    of    their  4,   §    13,  p.  20  ;  Camas  added,  '17,  c.  97,   §  7,  p.  332. 

5:6.  Fifth  district.  The  fifth  district  comprises  the  counties  of  Ban- 
nock, Bear  Lake,  Franklin,  Oneida  and  Power. 

Hist.  Bear  Lake,  Bingham,  Oneida,  Lemhi  and  district,  '03,  p.  72  ;  Franklin  added,  '13,  c.  5,  §  11, 
Custer,  Const.  V,  24  ;  Bannock  added,  '93,  p.  170,  p.  27  ;  Power  added,  '13,  c.  6,  §  29,  p.  44  ;  addi- 
§    10  ;  Bingham,  Lemhi  and  Custer  attached  to  sixth        tional  judge   authorized,   '17,  c.   4,  p.  6. 

5:7.  Sixth  district.  The  sixth  district  comprises  the  counties  of 
Bingham,  Butte,  Custer  and  Lemhi. 

Hist.  Fremont,  Bingham,  Lemhi  and  Custer,  '03,  neville  and  Fremont  attached  to  ninth  district,  '11, 
p.  72;  Bonneville  added,  '11,  c.  5,   §   11,  p.  13;  Bon-        c.  20,  p.  45;  Butte  added,  '17,  c.  98,  §  7,  p.  347. 

5:8.  Seventh  district.  The  seventh  district  comprises  the  counties  of 
Adams,  Canyon,  Gem,  Payette  and  Washington. 
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Hist.  Canyon,  Owyhee  and  Washington,  '05,  p.  Gem  added,  '15,  c.  165,  §  14,  p.  370  ;  Payette  added, 
6;  Owyhee  detached  and  added  to  third  district,  '11,  '17,  c.  11,  §  13,  p.  21,  '17,  c.  21,  p.  50;  additional 
c.    2,    p.    4;    Adams    added,    '11,    c.    31,    §    14,    p.    71;        judge  authorized,  '17,  c.  20,  p.   49. 

5:9.  Eighth  district.  The  eighth  district  comprises  the  counties  of 
Benewah,  Bonner,  Boundary  and  Kootenai. 

Hist.  Kootenai  and  Bonner,  '09,  p.  194;  part  of  1060;  aditional  judge  authorized,  '11,  c.  28,  p.  64; 
act  providing  for  election  of  judge  held  unconstitu-  Benewah  added,  '15,  c.  4,  §  11  p  '  16  •  Boundary 
tional,    Knight    v.    Trigg    (1909)     16    I.    256,    100    P.        added,  '15,  c.  7,   §   10,  p.  26.' 

5:10.  Ninth  district.  The  ninth  district  comprises  the  counties  of 
Bonneville,  Fremont,  Jefferson,  Madison  and  Teton. 

Hist.      Bonneville  and  Fremont,   '11,   c.   20,   p.   45;        added,  '13,  c.  26,  §  12,  p.  115;  Teton  added,  '15    c    8 
Jefferson    added,    '13,   c.    25,    §    12,    p.    101;    Madison         §   6,  p.   31. 

5:11.  Tenth  district.  The  tenth  district  comprises  the  counties  of 
Idaho,  Lewis  and  Nez  Perce. 

Hist.  Idaho,  Lewis  and  Nez  Perce,  '17,  c.  21, 
p.    50. 

CHAPTER  6. 

CONGRESSIONAL  DISTRICTS. 

6:1.  Number  of  congressional  districts.  For  the  election  of  represen- 
tatives in  congress,  the  state  of  Idaho  is  divided  into  two  congressional 
districts. 

Hist.      '17,  c.   121,   §   1,  p.  408,  rewritten. 

6:2.  First  congressional  district.  The  first  congressional  district  com- 
prises the  counties  of  Adams,  Benewah,  Boise,  Bonner,  Boundary,  Canyon, 
Clearwater,  Custer,  Gem,  Idaho,  Kootenai,  Latah,  Lemhi,  Lewis,  Nez 
Perce,  Payette,  Shoshone,  Valley,  Washington  and  counties  hereafter 
created  therefrom. 

Hist.  '17,  c.  121,  §  2,  p.  408,  rewritten;  new 
counties  inserted  and  all  counties  arranged  alpha- 
betically. 

6:3.  Second  congressional  district.  The  second  congressional  district 
comprises  the  counties  of  Ada,  Bannock,  Bear  Lake,  Bingham,  Blaine, 
Bonneville,  Butte,  Camas,  Cassia,  Elmore,  Franklin,  Fremont,  Gooding, 
Jefferson,  Lincoln,  Madison,  Minidoka,  Oneida,  Owyhee,  Power,  Teton, 
Twin  Falls  and  counties  created  therefrom. 

Hist.  '17,  c.  121,  §  2,  p.  408,  rewritten  ;  new 
counties  inserted  and  all  counties  arranged  alpha- 
betically. 

6:4.  Residence  of  candidates  within  district.  All  candidates  for  elec- 
tion as  representatives  in  congress  shall  be  residents  of  the  congressional 
district  from  which  they  seek  such  election. 

Hist.   '  17,  c.   121,   §  4,  p.  409. 

CHAPTER  7. 

CESSIONS  TO  THE  FEDERAL  GOVERNMENT. 

§  27.  Cession  to  the  United  States.  Pursuant  to  article  1,  section  8, 
paragraph  17,  of  the  constitution  of  the  United  States,  consent  to  purchase 
is  hereby  given,  and  exclusive  jurisdiction  ceded,  to  the  United  States  over 
and  with  respect  to  all  lands  embraced  within  the  military  posts  and  reser- 
vations of  Fort  Sherman  and  Boise  Barracks,  together  with  such  other 
lands  in  the  state  as  may  be  now  or  hereafter  acquired  and  held  by  the 
United  States  for  military  purposes,  either  as  additions  to  the  said  posts 
or  as  new  military  posts  or  reservations  which  may  be  established  for  the 
common  defense ;  and,  also,  all  such  lands  within  the  state  as  may  be  in- 
cluded in  the  territory  of  the  Yellowstone  National  Park,  reserving,  how- 
ever, to  this  state  a  concurrent  jurisdiction  for  the  execution,  upon  said 
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lands,  or  in  the  buildings  erected  thereon,  of  all  process,  civil  or  criminal, 
lawfully  issued  by  the  courts  of  the  state,  and  not  incompatible  with  this 
cession. 

Hist.     R.    C.    §    27  ;    '90-91,    p.    40,    §    1,    reenacted 
'99,   p.  22,   §   1. 

§  28.  Consent  to  purchases  by  United  States.  Consent  is  given  to  any 
purchase  already  made,  or  that  may  hereafter  be  made,  by  the  government 
of  the  United  States,  of  any  lots,  or  tracts  of  land,  within  this  state,  for 
the  use  of  such  government,  and  to  erect  thereon  and  use  such  buildings, 
or  other  improvements,  as  may  be  deemed  necessary  by  said  government; 
and  over  such  lands  and  the  buildings,  or  improvements,  that  are,  or  may 
be,  erected  thereon,  the  said  government  shall  have  entire  control  and 
jurisdiction,  except  that  the  state  shall  have  jurisdiction  to  execute  thereon 
all  process,  civil  or  criminal,  lawfully  issued  by  the  courts  of  this  state, 
and  not  incompatible  with  this  cession. 

Hist.     R.  C,   §   28  ;  '95,  p.  21,   §   1,  reenacted  '99, 
P.  235,   §   1. 
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CHAPTER  8. 
CLASSIFICATION  AND  TERM  OF  OFFICE. 

§  31.  Classification  of  officers.  The  public  officers  of  this  state  are 
classified  as  follows: 

1.  Legislative; 

2.  Executive ; 

3.  Judicial ; 

4.  Ministerial  officers  and  officers  of  the  courts. 

But  this  classification  is  not  to  be  construed  as  defining  the  legal  pow- 
ers of  either  class. 

Hist.      R.   C,    §    31  ;   R.   S.,   §    110.  Cross   ref.      Classification   by  Const.   II,    1. 

Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    220;  Cited:      S.  v.  Gifford  1912)   22  I.  613,  633.  126  P. 

Kerr's   C   ib.  1060. 

§  32.  Commencement  of  term  of  office.  The  regular  term  of  office 
of  state  and  district  officers,  and  of  the  judges  of  the  supreme  and  district 
courts,  shall  commence  on  the  first  Monday  of  January  next  after  their 
election. 

Hist.     R.  C,  §  32;  '90-'91,  p.  57,  §   13;  '99,  p.  67,  Other  officers:     The  term  of  members  of  congress 

§   1.  begins  on  March  4th,  and  presidential  electors  have 

Cross  ref.  Commencement  of  term  of  state  exec-  n.c  regular  terms  of  office,  but  discharge  their  dil- 
utive offipprs-  Cnnt  TV  1  ties  at  one  meeting.  S.  v.  Gifford  (1912)  22  I.  613, 
uuve  omcers.     ^oni.  iv,   i.  126  p    106Q 

§  32a.  Holding  office  after  expiration  of  term.  Every  officer  elected 
or  appointed  for  a  fixed  term  shall  hold  office  until  his  successor  is  elected 
or  appointed  and  qualified,  unless  the  statute  under  which  he  is  elected 
or  appointed  expressly  declares  the  contrary.  This  section  shall  not  be 
construed  in  any  way  to  prevent  the  removal  or  suspension  of  such  officer, 
during  or  after  his  term,  in  cases  provided  by  law. 

Hist.     R.  C,  §  32a;  '90-'91,  p.  57,  §  172,  reenact-  Right  to  hold  over:     The  right  of  the  incumbent 

ed   '99,   p.    67,   §   5.  to  hold  office  until  his  successor  is  elected  and  qual- 

Comp.    leg.— N.    D.    Similar:      R.    C,    §    764.      See  ified   is   as  much    a   part  of   the  estate   in    the  office 

Clark  v.  Wonnacott    (1917)    30  I.  98,   162  P.   1074.  as  the  original  term.     P.  v.  Green    (1869)    1   I.   235. 

Constitutionality:     This   section   is  not  in   conflict  Where  no  election  held:      A  general  election  can 

with    Const.    XVIII,    6,    providing  for   biennial    elec-  only  be  held  biennially  and  so  if  it  is  not  held  on 

tion  of  county  officers.     Clark  v.  Wonnacott   (1917)  the  <*ay  £xe<*  by  law«  ^^  c*n  be  no  °th"  general 

30  I    98     162  P    1074  election  for  two  years  thereafter  ;  and,  in  the  mean- 

-.'.*..       '        ,.1       .                ,                      ,  time  the  old  officers  will  hold  until  their  successors 

Death   before   qualification:      The  death   of   a  per-  are    eiected    and    qualified.      McGrane   v.    Nez    Perce 

son  elected  to  an  office  before  he  qualifies  does  not  Co     (1910)    18   I.   714,   112   P.   312,   Ann.   Cas.    1912A 

constitute   a  vacancy  in  that  office.     Clark  v.  Won-  ks     32  L    R    A     (N    S  )    730 

nacott    (1917)    30   I.  98,    162  P.    1074.  '             '      '       ' 

CHAPTER  9. 
LEGISLATIVE  OFFICERS. 

ARTICLE   1. 
CONSTITUTION  AND  ASSEMBLY  OF  LEGISLATURE 

Note:     Legislature  to   meet  biennially  on   the   first   Monday    after  the   first  day   of   January: 
Const.  Ill,  8.     Extra  sessions  to  be  called  by  governor:     Const.  IV,  9. 

§  33.  Constitution  of  legislature.  The  legislature  consists  of  a  sen- 
ate and  house  of  representatives,  the  members  of  which  are  elected  from 
the  respective  senatorial  and  representative  districts,  as  denned  by  chap- 
ter 4  of  this  code,  by  the  qualified  electors  of  said  districts. 

Hist.      R.  C.   §    33,  compiled  from  Cont.   Ill,    1,   2,  Cross     ref.        Investiture     of      legislative     power: 

and  R.  S.,  §   115.  Const.  Ill,  1. 
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§  34.  Terms  of  Members.  The  senators  and  representatives  shall 
be  elected  for  the  term  of  two  years  from  and  after  the  first  day  of  De- 
cember next  following  the  general  election. 

Hist.     R.  C,   §   34;  '90-'91,  p.   57,   §    14,   reenacted  Cross    ref.     Constitutional    provisions:    Const.    Ill, 

'99,  p.  67,  §  2.  3.      Qualifications    of    senators    and    representatives: 

Comp.  leg. — Cal.     A  senator's  term  is  four  years:        Const.  Ill,  6. 
Pol.   C.   1872,   §   226;   Kerr's  C.  ib. 

§  35.  Certificate  of  election.  The  certificate  of  election  is  prima 
facie  evidence  of  the  right  to  membership. 

Hist.     R.   C,    §   35  ;  R.   S.,   §    121.  Cross  ref.     Secretary  of  state  to  make  out  certifi- 

Comp.     leg.— Cal.       Same    except    "primary"    for  fates  of  election :    §   455.     Secretary  of  state   to  lay 

"prima  facie":     Pol.    C.    1872,    §    236;   now   same    as  before  each  house  a  list  of  members  elected:    §   456. 

amended  :     Kerr's  C.  ib. 

§  36.  Organization  of  legislature.  At  the  hour  of  twelve  o'clock  M., 
on  the  day  appointed  for  the  meeting  of  any  regular  session  of  the  legis- 
lature, the  presiding  officer,  or  in  his  absence  the  chief  clerk,  of  each  house 
of  the  last  session,  must  call  the  same  to  order  and  preside  until  a  pre- 
siding officer  is  chosen,  or  in  case  of  the  absence  of  both  of  said  officers, 
the  senior  member  present  must  perform  said  duties;  all  members-elect 
present  having  certificates  of  election  from  the  secretary  of  state,  and  no 
other  persons,  have  the  right  to  participate  in  the  organization  of  the 
respective  houses.  Neither  house  must  organize  or  transact  any  business, 
but  must  adjourn  from  day  to  day,  until  a  majority  of  all  the  members 
authorized  by  law  to  be  elected  are  present. 

Hist.     R.  C,  §  36  ;  R.  S.,  §  122;  '99,  p.  33,  §  99.  Cited:      (Dis.   op.)    Burkhart   v.   Reed    (1889)    2   I. 

Comp.   leg. — Cal.      Separate   provisions   for  senate        ^03'  22  **•  *• 
and  assembly:     Pol.  C.  1872,  §§  238-9;  Kerr's  C.  ib. 

§  37.  Who  may  administer  oaths.  The  president  and  president 
pro  tem,  of  the  senate,  and  the  speaker  and  speaker  pro  tern,  of  the  house, 
may  administer  the  oath  of  office  to  any  member,  and  to  the  officers  of 
their  respective  bodies.  The  members  of  any  committee  may  administer 
oaths  to  witnesses  in  any  matter  under  examination. 

Hist.     R.  C,  §   37  ;  R.  S.,  §   123. 
Comp.   leg.— Cal.      Similar:     Pol.  C.    1872,   §   252; 
Kerr's  C.  ib. 

ARTICLE   2. 
CONTESTED   ELECTIONS 

§  39.  Grounds  of  contest.  The  election  of  any  person  to  any  legis- 
lative or  state  executive  office  may  be  contested: 

1.  For  malconduct,  fraud  or  corruption  on  the  part  of  the  judges  of 
election  in  any  precinct,  township  or  ward,  or  of  any  board  of  canvassers, 
or  any  member  of  either  board  sufficient  to  change  the  result ; 

2.  When  the  incumbent  was  not  eligible  to  the  office  at  the  time  of 
the  election; 

3.  When  the  incumbent  has  been  convicted  of  felony,  unless  at  the 
time  of  the  election  he  shall  have  been  restored  to  civil  rights ; 

4.  When  the  incumbent  has  given  or  offered  to  any  elector,  or  any 
judge,  clerk,  or  canvasser  of  the  election,  any  bribe  or  reward  in  money, 
property,  or  anything  of  value,  for  the  purpose  of  procuring  his  election; 

5.  When  illegal  votes  have  been  received  or  legal  votes  rejected  at 
the  polls  sufficient  to  change  the  result; 

6.  For  any  error  in  any  board  of  canvassers  in  counting  votes  or  in 
declaring  the  result  of  the  election,  if  the  error  would  change  the  result; 

7.  When  the  incumbent  is  in  default  as  a  collector  and  custodian 
of  public  money  or  property; 

8.  For  any  cause  which  shows  that  another  person  was  legally  elected. 

Hist.      '09,  p.  333,   S.   B.   116 ;  R.  S.,   §   5026 ;  '90-  Comp.   leg. — Neb.      See   Cobbey's   Ann.    Stat.    Vol. 

'91,  p.  57,  §   132,  reenacted   '99,  p.   33,   §   119  ;  R.  C.        2,  §  5665. 
§    39.     Duplicates   §   5026,   which  is  the  broader   sec- 
tion. 
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§  40.  Incumbent  defined.  The  term  "incumbent"  as  used  in  the 
preceding  section  means  the  person  whom  the  canvassers  declare  elected. 

Hist.     R.  0.,  §  40  ;  '90-'91,  p.  57,  §   133,  reenacted 
'99.  p.  33,  §   120.     Duplicates  §  5027. 

§  41.  Misconduct:  When  sufficient  to  vitiate  election.  When  the 
misconduct  complained  of  is  on  the  part  of  the  judges  of  election,  it  shall 
not  be  held  sufficient  to  set  aside  the  election  unless  the  vote  of  the  pre- 
cinct, township  or  ward  would  change  the  result  as  to  that  office. 

Hist.     R.  C,  §  41  ;  '90-'91,  p.  57,  §   134,  reenacted 
'99,  p.  33,  §  121.     Duplicates  §  5028. 

§  42.  Jurisdiction:  Contests  over  executive  offices.  The  legisla- 
ture, in  joint  meeting,  shall  hear  and  determine  cases  of  contested  elec- 
tion for  all  officers  of  the  executive  department.  The  meeting  of  the  two 
houses  to  decide  upon  such  elections  shall  be  held  in  the  house  of  repre- 
sentatives, and  the  speaker  of  the  house  shall  preside. 

Hist.   R.  C,   §   42;  '90-91,  p.  57,   §    135,   reenacted  Primary  election:    It  is  clear  that  there  is  no  such 

'99,  p.   33,   §   122.  thing  as  a  contest  provided  for  by  the  primary  elec- 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  Vol  2,        tion    law   for    the    office    of    governor,    because    can- 
k    5668.  tests  for  governor  take  place  before  the  legislature 

n-t  j        tt     1.1  r»   n    /ioao\   n  t    mo    nn  t>    nco         meets.     Lansdon  v.   S.  Bd.  of  Canvassers   M910)    18 

Cited:      Hertle  v.  Ball   (1903)   9  I.  193,  72  P.  953.        j    596    605    ^  p     133 

§  43.  Same:  Contests  over  legislative  offices.  The  senate  and 
house  of  representatives  shall  severally  hear  and  determine  contests  of 
the  election  of  their  respective  members. 

Hist.     R.  C.   §   43;  '90-91,  p.  57,   §   136,  reenacted            Cross  ref.    Each  house  is  the  judge  of  the  election, 

'99,  p.   33,   §   123.  qualifications,   and  returns  of   its  members:      Const. 

Comp.    leg. — Neb.  See   Cobbey's   Ann.    Stat.   Vol.        in-  9- 

2,  §  5670.  Cited:     Hertle  v.  Ball   (1903)   9  I.  193,  72  P.  953. 

§  44.  Notice  of  contest.  Whenever  any  elector  of  this  state  chooses 
to  contest  the  validity  of  the  election  of  any  of  the  officers  of  the  execu- 
tive department  of  the  state,  or  whenever  any  elector  of  the  proper  county 
or  district  chooses  to  contest  the  election  of  any  member  of  the  legislature 
from  such  county  or  district,  such  person  shall  give  notice  thereof,  in 
writing,  and  leave  a  copy  thereof  with  the  person  whose  election  he  in- 
tends to  contest,  within  twenty  days  after  the  election  (if  the  person  can- 
not be  found  in  his  district,  then  a  copy  to  be  left  at  his  last  place  of  resi- 
dence in  the  district),  naming  the  points  on  which  the  election  shall  be 
contested,  and  the  name  of  some  person  authorized  by  law  to  administer 
oaths,  selected  by  him  to  take  the  depositions,  and  the  time  and  place  for 
the  taking  of  the  same ;  the  adverse  party  may  also  select  one  such  per- 
son on  his  part  to  attend  at  the  time  and  place  of  taking  such  depositions. 

Hist.     R.  C,  §  44;  '90-'91,  p.  57,  §   140,  reenacted  Comp.   leg.— Neb.      See   Cobbey's   Ann.   Stat.    Vol. 

'99,   p.    33,    §    127.  2,  §   5674. 

§  45.  Service  of  notice:  Examination  of  witnesses.  The  notice 
provided  for  in  the  preceding  section  shall  be  served  at  least  ten  days 
before  the  day  fixed  for  the  taking  of  depositions.  The  said  two  persons 
selected  as  aforesaid  to  take  the  depositions  shall  proceed  jointly,  or  in 
default  of  either  one  of  such  persons  to  attend  at  the  time  and  place  fixed 
upon,  the  one  attending  shall  proceed,  to  hear  and  reduce  to  writing  the 
testimony  of  all  witnesses  who  may  be  produced  by  either  of  said  par- 
ties, and  may  adjourn  from  day  to  day  until  all  said  testimony  shall  have 
been  taken  and  reduced  to  writing :  Provided,  That  such  testimony  shall 
be  finally  closed  on  or  before  the  29th  of  December  following. 

Hist.      R.  C,   §   45,   '90-91,  p.  57,   §    141,   '99,   §   33,  Comp.    leg.— Neb.      See    Cobbey's   Ann.    Stat.    Vol. 

p.   128.  2,   Sec.  5675. 

§  46.  Subpoenas:  Application  for.  When  any  contestant  or  re- 
turned member  is  desirous  of  obtaining  testimony  respecting  a  contested 
election,  he  may  apply  for  a  subpoena  to  any  district  judge  of  the  state, 
or  to  the  probate  judge,  or  any  justice  of  the  peace,  notary  public,  mayor, 
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recorder,  or  other  civil  officer  authorized  to  administer  oaths  within  the 
county  where  the  witness  resides  or  may  be  found. 

Hist.     R.  C.,  §  46;  '81,  p.  257,  §  13 ;  R.  S.,  §  131. 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  277  ;  Kerr's 
C.  ib. 

§  47.  Same:  How  issued.  The  officer  to  whom  the  application  au- 
thorized by  the  preceding  section  is  made,  must  thereupon  issue  his  writ 
of  subpoena,  directed  to  all  such  witnesses  as  are  named  to  him,  requir- 
ing their  attendance  before  the  officer  named  in  the  notice,  at  some  time 
and  place  named  in  the  subpoena,  in  order  to  be  examined  respecting  the 
contested  election. 

Hist.     R.  C,  §  47  ;  '81,  p.  257,  §  14  ;  R.  S.,  §  132. 

§  48.  Disobedience  of  subpoena:  Penalty.  Any  person  who,  having 
been  summoned  in  the  manner  above  directed,  refuses  or  neglects  to  at- 
tend and  testify,  unless  prevented  by  sickness  or  unavoidable  necessity, 
forfeits  the  sum  of  twenty  dollars,  to  be  recovered,  with  costs  of  suit,  by 
the  party  at  whose  instance  the  subpoena  was  issued,  and  for  his  use,  and 
is  guilty  of  a  misdemeanor. 

Hist.     R.  C,  §  48  ;  '81,  p.  257,  §  16  ;  R.  S.,  §  134. 

§  49.  Production  of  papers.  The  officers  have  power  to  require  the 
production  of  papers ;  and  on  the  refusal  or  neglect  of  any  person  to  pro- 
duce and  deliver  up  any  paper  or  papers  in  his  possession  pertaining  to 
the  election,  or  to  produce  and  deliver  up  certified  or  sworn  copies  of  the 
same  in  case  they  be  official  papers,  such  person  is  guilty  of  a  misde- 
meanor. 

Hist.     R.  C,  §  49  ;  '81,  p.  257,  §  19  ;  R.  S.,  §  137. 

§  50.  Witnesses'  fees  and  mileage.  Every  witness  attending  by 
virtue  of  any  subpoena  herein  directed  to  be  issued  is  entitled  to  receive 
the  sum  of  two  dollars  for  each  day's  attendance,  and  the  further  sum  of 
twenty-five  cents  for  every  mile  necessarily  traveled  in  going  and  return- 
ing. Such  allowance  must  be  ascertained  and  certified  by  the  officer  tak- 
ing the  examination,  and  paid  by  the  party  at  whose  instance  such  wit- 
ness was  summoned. 

Hist.     R.  C,  §  50  ;  '81,  p.  257,  §  20  ;  R.  S.,  §  138. 

§  51.  Testimony:  How  taken,  certified  and  preserved.  No  testi- 
mony shall  be  received  by  the  person  officiating  at  the  taking  of  the  depo- 
sitions on  the  part  of  the  contestant  which  does  not  relate  to  the  points 
specified  in  the  notice,  a  copy  of  which  notice  shall  be  delivered  to  the 
person  or  persons  so  officiating,  and  said  testimony,  together  with  a  copy 
of  the  notice,  when  taken,  shall  be  certified  by  the  person  or  persons  be- 
fore whom  the  same  is  taken,  enveloped,  sealed  up,  indorsed  "Deposition 
taken  in  the  matter  of  the  contest  of  the  election  of  A.  B.  to  the  office  of 

,"  and  directed  to  the  secretary  of  state,  who  shall  preserve  the 

same,  unopened,  till  the  meeting  of  the  legislature. 

Hist.     R.  C,  §  51  ;  '90-'91,  p.  57,  §   142,  reenacted 
'99,  p.  33,  §   129. 

Comp.    leg. — Neb.      See    Cobbey's   Ann.    Stat.    Vol. 
2,  §   5676. 

§  52.  Examination  of  poll  books  and  ballots.  If,  at  the  time  of  tak- 
ing depositions  to  be  used  before  the  legislature,  or  either  branch  thereof, 
in  the  case  of  a  contested  election,  the  notice  shall  allege  that  it  is  neces- 
sary for  the  determination  of  such  contest  that  the  ballots  or  the  poll 
books  of  any  election  district  or  districts  should  be  inspected,  the  officer 
or  officers  before  whom  such  depositions  shall  be  taken  shall,  on  the  re- 
quest of  either  party  to  the  contest,  issue  an  order  requiring  the  county 
auditor,  or  other  person  in  whose  custody  or  possession  the  ballots  or  poll 
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books  may  be,  naming  the  district  or  districts  mentioned  in  the  notice,  to 
deliver  them  to  the  person  or  persons  therein  named,  who  shall  deliver 
them  to  the  person  or  persons  issuing  such  order.  Such  officer  or  officers 
shall  transmit  such  ballots  or  poll  books,  unopened,  in  the  same  envelope 
with  the  depositions,  as  provided  in  the  preceding  section. 

Hist.     R.  C,   §   52;  '90-91,  p.  57,  §   143,  reenacted  Comp.   leg.— Neb.      See   Cobbey's   Ann.    Stat    Vol 

'99,  p.  33,  §  130.  2,  §  5677. 

§  53.  Fees  of  officers.  Officers  performing  services,  in  a  contested 
election  case,  may  charge  and  collect  from  the  party  at  whose  instance 
such  services  were  performed,  the  same  fees  as  are  allowed  for  similar 
services  in  civil  cases. 

Hist.     R.  C,  §  53;  '81,  p.  257,  §   21  ;  R.  S.  §   139. 

Comp.    leg.— Cal.       Same:     Pol.    C.    1872,    §    280; 
Kerr's  C.  ib. 

§  54.  Contest  papers  delivered  to  presiding  officers.  On  the  sec- 
ond day  of  the  organization  of  the  legislature,  the  secretary  of  state  shall 
deliver  to  the  speaker  of  the  house  all  papers  relating  to  the  contested 
elections  of  executive  officers,  and  to  the  presiding  officers  of  each  house, 
all  papers  relating  to  contested  elections  of  the  members  of  their  respec- 
tive houses. 

Hist.      R.  C.  §   54  ;  '90-*91,  p.   57,   §   144,   reenacted  Comp.    leg.— Neb.      See    Cobbey's   Ann.    Stat.   Vol. 

'99,  p.  33,  §  131.  2,  §   5678. 

§  55.  Same:  Notice  of  receiving  papers.  Upon  the  reception,  by 
such  presiding  officers,  of  papers  relating  to  contested  elections,  they  shall 
immediately  give  notice  to  their  respective  houses  that  such  papers  are 
in  their  possession.  Where  the  papers  relate  to  the  contest  of  a  state 
executive  officer,  the  house  of  representatives  shall  notify  the  senate,  and 
a  day  shall  be  fixed  by  both  houses,  by  concurrent  resolution,  for  the 
uniting  of  the  two  houses  to  decide  upon  the  same,  in  which  decision  the 
yeas  and  nays  shall  be  taken  and  entered  upon  the  journal. 

Hist.     R.  C,  §  55  ;  *90-'91,  p.  57,  §  145,  '99,  p.  33,  Comp.  leg.— Neb.   See  Cobbey's  Ann.   Stat.  Vol.  2, 

§  132.  §  5679. 

§  56.  Opening  and  custody  of  papers.  The  papers  relating  to  any 
such  contest  shall  be  opened  only  in  the  presence  of  the  body  by  the  pre- 
siding officer,  to  whom  the  same  shall  be  delivered.  If  ballots  or  poll 
books  are  contained  therein,  they  shall,  after  being  opened,  remain  in 
the  custody  of  such  presiding  officer,  subject  to  the  inspection  of  the 
members,  unless  they  shall  by  vote  be  temporarily  committed  to  the 
chairman  of  a  committee,  in  which  case  such  chairman  shall  return  them 
to  the  proper  presiding  officer;  and  they  shall,  upon  the  decision  of  the 
contest,  be  again  sealed  up  in  an  envelope,  and  returned  by  mail  or  other- 
wise to  the  office  of  the  county  auditor  in  which  they  were  first  required 
to  be  filed. 

Hist.      R.  C,  §  56  ;  '90-'91,  p.  57,   §   146,  reenacted  Comp.    leg. — Neb.      See    Cobbey's   Ann.    Stat.    Vol. 

'99,  p.  33,  §    133.  2,  §  5680. 

§  57.  Preservation  of  evidence.  All  the  evidence  in  any  contest  pro- 
vided for  in  the  last  preceding  section,  except  ballots  or  poll  books,  shall, 
after  a  decision  thereof,  be  preserved  in  the  office  of  the  secretary  of  state. 

Hist.      R.  C,  §  57  ;  '90-'91,  p.  57,  §    147,  reenacted  Comp.    leg. — Neb.     See    Cobbey's    Ann.    Stat.    Vol. 

'99,   p.    33,    §    134.  2,    $    5681. 

ARTICLE    3. 
ATTENDANCE    OF    WITNESSES    BEFORE    LEGISLATURE. 

§  58.  Subpoena  for  witnesses.  A  subpoena  requiring  the  attendance 
of  any  witness  before  either  house  of  the  legislature,  or  a  committee 
thereof,  may  be  issued  by  the  president  of  the  senate,  speaker  of  the 
house,  or  the  chairman  of  any  committee  before  whom  the  attendance  of 
the  witness  is  desired;  and  it  is  sufficient  if: 
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1.  It  states  whether  the  proceeding  is  before  the  senate  or  house,  or 
a  committee; 

2.  It  is  addressed  to  the  witness ; 

3.  It  requires  the  attendance  of  such  witnesses  at  a  time  and  place 
certain ; 

4.  It  is  signed  by  the  president  of  the  senate,  speaker  of  the  house, 
or  chairman  of  a  committee. 

Hist.     R.  C.  §  58  ;  R.  S.,  §  145. 

Comp.    leg.— Cal.       Same:      Pol.    C.    1872,    §    300; 
Kerr's  C.  ib. 

§  59.  Service  of  subpoenas.  The  subpoena  may  be  served  by  any 
person  who  might  be  a  witness  in  the  matter,  and  his  affidavit  that  he 
delivered  a  copy  to  the  witness  is  evidence  of  service. 

Hist.     R.  C,  §  59  ;  R.  S.,  §  146. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    301; 
Kerr's  C.  ib. 

§  60.  Refusal  to  obey  subpoena  a  contempt.  If  any  witness  neg- 
lects or  refuses  to  obey  such  subpoena,  or  appearing,  refuses  to  testify, 
the  senate  or  house  may,  by  resolution  entered  on  the  journal,  commit 
him  for  contempt. 

Hist.     R.  C,  §  60  ;  R.  S.,   §   147.  Cross  ref.     Neglect  of  witness  to  obey  subpoena  is 

Comp.  leg.— Cal.      Similar:      Pol.  C.   1872,   §   302;        a  misdemeanor:     §  6414. 
Kerr's  C.  ib. 

§  61.  Compelling  attendance.  Any  witness  neglecting  or  refusing 
to  attend  in  obedience  to  subpoena,  may  be  arrested  by  the  sergeant-at- 
arms,  and  brought  before  the  senate  or  house.  The  only  warrant  of 
authority  necessary  to  authorize  such  arrest  is  a  copy  of  a  resolution  of 
the  senate  or  house,  signed  by  the  presiding  officer,  and  countersigned  by 
the  clerk. 

Hist.     R.  C,   §  61  ;  R.  S.,  §  148. 

Comp.  leg.— Cal.     Similar:     Pol.   C   1872,    §   303; 
Kerr's  C.  ib. 

§  62.  Self -criminating  testimony  may  be  exacted.  No  statement 
made  by  any  such  witness  on  such  examination  before  either  house,  or  a 
committee,  is  competent  evidence  in  any  criminal  proceeding  against  such 
witness;  nor  can  such  witness  refuse  to  testify  to  any  fact  or  to  produce 
any  paper,  touching  which  he  is  examined,  for  the  reason  that  his  tes- 
timony or  the  production  of  such  paper  may  tend  to  disgrace  him,  or 
render  him  infamous.  Nothing  in  this  section  exempts  any  witness 
from  prosecution  and  punishment  for  perjury  committed  by  him  on  such 
examination. 

Hist.     R.  C,  §  62;  R.  S.,  §  149. 

Comp.   leg.— Cal.     Similar:     Pol.   C   1872,   §    304; 
Kerr's  C.  ib. 

ARTICLE   4. 
ENACTMENT    OF   LAWS   AND    JOURNAL. 

Note:     Constitutional  provisions  governing  the  enactment  of  laws:     Const.  Ill,   14-22. 

§  63.  Indorsement  of  bills.  Every  bill  must,  as  soon  as  delivered  to 
the  governor,  be  indorsed  as  follows :  "This  bill  was  received  by  the  gov- 
ernor this day  of ,  nineteen ." 

Hist.     R.  C,  §  63;  R.  S.,  §  150.  vate    secretary   of   the   governor":      Pol.    C    1872,    § 

Comp.  leg.— Cal.      Same   with  the  addition  of  the        309  '>  Kerr's  C  ib. 
words,  "The  indorsement  must  be  signed  by  the  pri- 

§  64.  Approval  of  bills.  When  the  governor  approves  a  bill  he  must 
set  his  name  thereto,  with  the  date  of  his  approval. 

Hist.     R.  C,  §  64  ;  R.  S.,  §   151. 

Comp.  leg.— Cal.      Same:     Pol.  C   1872,   §  310,   as 
amended  :     Kerr's  C.  ib. 
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§  65.  Passage  of  bills  over  veto:  Authentication.  When  a  bill  has 
passed  both  houses  of  the  legislature,  and  is  returned  by  the  governor 
without  his  signature  and  with  objections  thereto,  and  upon  a  reconsider- 
ation passes  both  houses  by  a  two-thirds  vote,  it  must  be  authenticated 
as  having  become  a  law  by  a  certificate  indorsed  thereon,  or  attached 
thereto,  in  the  following  form: 

"This  bill  having  been  returned  by  the  governor  with  his  objections 
thereto,  and  after  reconsideration  having  passed  both  houses,  by  a  two- 
thirds  vote,  it  has  become  a  law  this  day  of ,  A.  D. " 

which  indorsement,  signed  by  the  president  of  the  senate  and  speaker  of 
the  house,  is  a  sufficient  authentication  thereof.  Such  bill  must  then  be 
deposited  with  the  laws,  in  the  office  of  the  secretary  of  state. 

Hist.     R.  C,  §  65  ;  R.  S.,  §  152.  Cross  ref.      Veto  power  of  governor:      Const.   IV, 

Comp.    leg. — Cal.       See    Pol.    C.    1872,    §    311;    as        10-      Disapproval   of   apropriation   bills:      Const.   IV*, 
amended:      Kerr's  C.  ib.  !!• 

§  66.  Return  of  bill  during  adjournment.  If,  on  the  day  the  gov- 
ernor desires  to  return  a  bill  without  his  approval  and  with  his  objections 
thereto  to  the  house  in  which  it  originated,  that  house  has  adjourned  for 
the  day  (but  not  for  the  session),  he  may  deliver  the  bill  with  his  mes- 
sage to  the  presiding  officer,  clerk,  or  any  member  of  such  house,  and 
such  delivery  is  as  effectual  as  though  returned  in  open  session,  if  the 
governor,  on  the  first  day  the  house  is  again  in  session,  by  message  no- 
tifies it  of  such  delivery,  and  of  the  time  when,  and  the  person  to  whom, 
such  delivery  was  made. 

Hist.     R.  C,  §  66  ;  R.  S.,  §  153. 

Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,    §    312; 
Kerr's  C.  ib. 

§  67.  Bills  not  returned.  Every  bill  which  has  passed  both  houses 
of  the  legislature,  and  has  not  been  returned  by  the  governor  within 
five  days,  thereby  becoming  a  law,  is  authenticated  by  the  governor  caus- 
ing the  fact  to  be  certified  thereon  by  the  secretary  of  state  in  the  follow- 
ing form:  "This  bill  having  remained  with  the  governor  five  days  (Sun- 
days excepted),  and  the  legislature  being  in  session,  it  has  become  a  law 

this  day  of  ,  A.  D. "  which  certificate  must  be  signed 

by  the  secretary  of  state  and  deposited  with  the  laws  in  his  office.  Where 
the  legislature,  by  adjournment,  prevents  the  return  of  a  bill,  the  gov- 
ernor, if  he  disapproves  thereof,  shall  file  the  same,  with  his  objections, 
in  the  office  of  the  secretary  of  state  within  ten  days  after  said  adjourn- 
ment (Sundays  excepted)  or  the  same  shall  become  a  law. 

Hist.       R.    C,    §    67  ;  ■  R.    S.,    §     154,    modified    by  Comp.    leg. — Cal.      First    part    same    except    "ten 

Const.   IV,    §    10.  days"  for  "five  days":     Pol.  C.   1872,   §   313;   Kerr's 

C.  ib. 

§  67a.  Designation  of  laws  by  chapters.  Each  act  of  the  legisla- 
ture shall,  on   becoming  a   law,  be    designated  as  "Chapter  of  the 

Laws  of  ,"  adding  its  chapter  number  and  the  year  in  which  it 

becomes  a  law ;  and  in  respect  to  each  session  of  the  legislature,  the  laws 
enacted  at  such  session  shall  be  numbered  consecutively  in  the  order,  as 
nearly  as  may  be  practicable,  in  which  they  become  laws,  each  year  hav- 
ing its  own  independent  series  of  consecutive  chapter  numbers.  When- 
ever a  bill  has  been  duly  certified  as  having  become  a  law  and  has  been 
deposited  with  the  laws  in  the  office  of  the  secretary  of  state,  as  provided 
by  law,  it  shall  be  the  duty  of  the  secretary  of  state  to  designate  such  law 
by  its  appropriate  chapter  number,  as  hereinbefore  provided,  and  to  mark 
such  designation  upon  such  law ;  and  thereafter,  such  law,  whenever  cited, 
enumerated,  referred  to  or  amended,  may  be  designated  simply  as  "Chap- 
ter   of  the  laws  of ,"  adding  its  chapter  number  and  the  year 

in  which  it  became  a  law. 

Hist.     '11,  c.  59,  §  1,  p.  159. 
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§  68.  Proposal  of  constitutional  amendments.  Amendments  to  the 
constitution  may  be  proposed  by  joint  resolution  in  either  house  of  the 
legislature  of  this  state,  and  if  the  same  shall  be  voted  for  by  two-thirds  of 
all  the  members  of  each  of  the  two  houses,  voting  separately,  in  the  man- 
ner provided  by  section  1,  of  article  20,  of  the  constitution,  the  amend- 
ment or  amendments  proposed  shall  be  submitted  to  the  electors  of  this 
state  for  adoption  or  rejection  in  the  manner  provided  by  the  election 
laws  of  the  state. 

Hist.      R.   C,   §   68  ;  '90-'91,  p.   229,   §   1,   reenacted  Cross    ref.      Advertisement    of    proposed    constitu- 

'99,  p.  162,  §  1.  tional  amendments:     §  356.     Form  of  ballot:    §  405. 

§  69.  Enrollment  and  preservation  of  amendments.  Whenever  any 
amendments  to  the  constitution  shall  have  been  proposed  to  and  adopted 
by  the  electors  of  this  state,  as  by  this  and  the  preceding  sections  pro- 
vided, the  same  shall  be  enrolled  and  numbered  in  the  order  of  time  in 
which  they  may  be  adopted,  and  preserved  by  the  secretary  of  state 
among  the  public  records  of  his  office. 

Hist.      R.  C,   §   69  ;  '90-'91,  p.  229,   §   2,  reenacted 
'99,  p.  162,  §  2. 

§  70.  Printing  of  legislative  journals.  Before  the  assembling  of 
each  session  of  the  legislature,  the  secretary  of  state  shall  provide,  in  the 
same  manner  as  for  other  public  printing,  for  the  printing  of  the  jour- 
nals of  the  two  houses  of  the  legislature.  They  shall  be  printed  in  super 
royal  octavo  form,  in  neat  eight-point  type,  with  at  least  two  thousand 
four  hundred  ems  in  a  page,  without  any  unnecessary  leads,  blank  or 
broken  lines  or  pages.  Three  hundred  and  fifty  copies  of  the  said  jour- 
nals shall  be  printed  daily  during  the  sessions  of  the  legislature  in  the 
same  form  as  herein  provided ;  said  copies  to  be  bound  in  pamphlet  form 
without  covers,  and  the  portions  of  the  journal  of  the  senate  shall  pre- 
cede the  portions  of  the  journal  of  the  house  of  representatives  in  the 
pamphlets.  Said  pamphlets  shall  be  placed  daily,  one  on  the  desk  of  each 
senator  and  member  of  the  house  of  representatives,  and  one  to  each 
head  of  a  department  of  the  state  government;  and  of  those  remaining, 
one-third  shall  be  distributed  by  the  members  of  the  senate,  under  the 
direction  of  the  secretary  of  the  senate,  and  two-thirds  shall  be  distrib- 
uted by  the  members  of  the  house  of  representatives  under  the  direction 
of  the  clerk  of  the  house :  Provided,  That  as  rapidly  as  possible  the  usual 
number  of  sheets,  not  exceeding  two  hundred  and  fifty,  for  the  bound 
and  permanent  copies  of  the  said  journals,  shall  be  printed  and  retained 
for  binding  at  such  times  as  the  indexes  therefor  are  prepared  and 
printed. 

Hist.     R.  C,  §  70  ;  '07,  p.  327,  §   1. 

ARTICLE  5. 
OPERATION   OF   LAWS 

§  71.  Statutes  and  resolutions:  When  effective.  No  act  shall  take 
effect  until  sixty  days  from  the  end  of  the  session  at  which  the  same  shall 
have  been  passed  except  in  case  of  emergency,  which  emergency  shall  be 
declared  in  the  preamble  or  body  of  the  law. 

Every  joint  resolution,  unless  a  different  time  is  prescribed  therein, 
takes  effect  from  its  passage. 

Hist.     R.  C,  §  71  ;  R.  S.,  §§  155,  156,  modified  by  Cited:      Gillesby  v.   Comrs.   of  Canyon  Co.    (1910) 

Const.    Ill,    22.  17  I.  586,    107  P.  71;  Nims  v.  Gilmore   (1910)    17  I. 

Corap.    leg. — Cal.      Same    as    to    joint    resolutions.  *>09,   107  P.  79. 

Statutes  take  effect  sixty  days  from  passage :     Pol.  Cross   ref.      Constitutional  provision :      Const.   Ill, 

C.  1872,  §§  323,  324  ;  Kerr's  C.  ib.  22. 

§  72.  Effect  of  Amendment.  Where  a  section  or  part  of  a  statute  is 
amended,  it  is  not  to  be  considered  as  having  been  repealed  and  reenacted 
in  the  amended  form;  but  the  portions  which  are  not  altered  are  to  be 
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considered  as  having  been  the  law  from  the  time  when  they  were  enacted, 
and  the  new  provisions  are  to  be  considered  as  having  been  enacted  at 
the  time  of  the  amendment. 

Hist.     R.  C,  §  72;  R.  S.(  §  157. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    325; 
Kerr's  C.  ib. 

§  73.  Repeal  of  repealing  act.  No  act  or  part  of  an  act,  repealed  by 
another  act  of  the  legislature,  is  revived  by  the  repeal  of  the  repealing 
act  without  express  words  reviving  such  repealed  act  or  part  of  an  act. 

Hist.     R.  C,   §   73;  '75,  p.  858,   §   1  ;  R.  S.,  §   158. 

§  74.  Repeal  of  penal  law.  The  repeal  of  any  law  creating  a  crim- 
inal offense  does  not  constitute  a  bar  to  the  indictment  and  punishment  of 
an  act  already  committed  in  violation  of  the  law  so  repealed,  unless  the  in- 
tention to  bar  such  indictment  and  punishment  is  expressly  declared  in  the 
repealing  act. 

Hist.      R.  C,   §   74  ;  '75,  p.  858,   §   2  ;  R.  S.,   §   159.  preserves  in  force,  in  order  to  attain  that  end,  stat- 

Comp.  leg.— Cal.      Same:      Pol.  C.   1872,   §   329;  as  utes    providing    for    the     punishment     of     offenders, 

amended :     Kerr's  C.  ib.  which  are  amended  in  such  a  way  as  to  change  or 

'      .  ..  *.  ,.  ,  .  increase  the  punishment  and  which  would  otherwise 

Construction:       This    section    is    a    general    saving  be   subject  to   objection   as   ex   post  facto   laws.      Re 

clause    to   insure    the    punishment    of    offenders,    and  Davis   (1899)    6  I.  766    59  P.  544. 

ARTICLE  6. 
EMPLOYEES    OF   THE    LEGISLATURE. 

§  75.  Employees  of  senate.  The  officers  and  employees  of  the  senate 
shall  consist  of  one  secretary,  one  assistant  secretary,  one  engrossing  clerk, 
one  assistant  engrossing  clerk,  one  enrolling  clerk,  one  assistant  enrolling 
clerk,  one  journal  clerk,  one  chaplain,  one  sergeant-at-arms,  one  committee 
clerk,  two  pages,  one  doorkeeper  and  one  janitor. 

Hist.     R.  C,  §  75  ;  '90-'91,  p.  5,  §  1,  reenacted  '99,  Comp.  leg.— Cal.     See  Pol.  C  1872,  §  245  ;  similar 

p.  3,   §   1.  as  amended:     see  Kerr's  C  ib. 

§  76.  Employees  of  the  house  The  officers  and  employees  of  the  house 
of  representatives  shall  consist  of  one  chief  clerk,  one  assistant  clerk,  one 
enrolling  clerk,  one  assistant  enrolling  clerk,  one  engrossing  clerk,  one 
assistant  engrossing  clerk,  one  chaplain,  one  sergeant-at-arms,  one  door- 
keeper, two  pages,  one  committee  clerk  and  one  janitor. 

Hist.     R.  C,  §  76  ;  '90-'91,  p.  5,  §  2,  reenacted  '99,  Comp.    leg.— Cal.       See    Pol.    C.    1872,    §    246  ;    as 

p.  3,  §  2.  amended :     Kerr's  C  ib. 

§  77.  Compensation  of  employees.  There  shall  be  paid  to  the  several 
officers  and  employees  named  in  this  article,  for  all  services  rendered  by 
them  under  the  provisions  of  this  article,  the  following  sums,  and  no  more : 

The  secretary  of  the  senate,  seven  dollars  per  day. 

The  assistant  secretary  of  the  senate,  six  dollars  per  day. 

The  chief  clerk  of  the  house,  seven  dollars  per  day. 

The  assistant  chief  clerk  of  the  house,  six  dollars  per  day. 

All  other  clerks  of  the  two  houses  shall  receive  five  dollars  per  day. 

The  sergeant-at-arms  of  the  senate  and  the  sergeant-at-arms  of  the 
house,  each,  six  dollars  per  day. 

The  doorkeepers  of  the  senate  and  house,  each,  five  dollars  per  day. 

The  messengers,  each,  three  dollars  per  day. 

The  pages,  each,  three  dollars  per  day. 

The  janitors,  each,  four  dollars  per  day. 

The  journal  clerks,  each,  five  dollars  per  day. 

The  chaplains,  each,  two  dollars  per  day. 

Hist.     R.  C,  §  77  ;  '90-'91,  p.  4,  §  3,  reenacted  '99,  Comp.   leg.— Cal.      See  Pol.     C.     1872,     S     268  ;    as 

p.  3t  §  3,  amended:     Kerr's  C.  ib. 

§  78.  Duties  of  employees.  It  shall  be  the  duty  of  the  secretary  of 
the  senate  to  attend  each  day,  call  the  roll,  read  the  journals  and  bills,  and 
to  copy  or  take  charge  of  and  superintend  all  copying  necessary  to  be  done 
for  the  senate. 
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It  shall  be  the  duty  of  the  chief  clerk  of  the  house  to  attend  each  day,  to 
call  the  roll,  read  the  journal  and  bills,  and  to  copy  or  take  charge  of  and 
superintend  all  copying  necessary  to  be  done  for  the  house. 

It  shall  be  the  duty  of  the  assistant  secretary  of  the  senate  and  the 
assistant  clerk  of  »the  house  to  take  charge  of  all  bills,  petitions  and  other 
papers  presented  to  their  respective  houses,  to  file  and  enter  the  same  in 
the  books  provided  for  that  purpose,  and  perform  such  other  duties  as  may 
be  directed  by  the  secretary  of  the  senate  and  chief  clerk  of  the  house. 

It  shall  furthermore  be  the  duty  of  the  secretary  of  the  senate  and  chief 
clerk  of  the  house,  to  keep  a  correct  record  of  the  proceedings  of  each  day, 
for  the  purpose  of  having  such  proceedings  entered  in  the  journal  by  the 
journal  clerks  of  their  respective  houses. 

It  shall  be  the  duty  of  the  journal  clerk  of  the  senate  to  record  each 
day's  proceedings  in  the  journal,  from  which  they  shall  be  read  by  the  sec- 
retary each  day  of  meeting,  in  order  that  they  may  be  authenticated  by 
the  signature  of  the  president. 

It  shall  be  the  duty  of  the  journal  clerk  of  the  house  to  perform  all 
similar  duties  for  the  house  which  are  required  to  be  performed  by  the 
journal  clerk  of  the  senate. 

It  shall  be  the  duty  of  the  sergeant-at-arms  of  the  senate  and  the 
sergeant-at-arms  of  the  house  to  give  a  general  supervision,  under  the  direc- 
tion of  the  presiding  officers,  of  the  senate  and  house  chambers,  with  the 
rooms  attached ;  to  attend  during  the  sittings  of  their  respective  bodies, 
execute  their  commands,  together  with  all  such  proceedings  issued  by 
authority  thereof,  as  shall  be  directed  to  them  by  their  presiding  officers. 
They  shall  receive  no  other  compensation  for  their  services  beyond  their 
per  diem,  except  actual  expenses  incurred  in  arrests  made  by  them,  and  for 
traveling  expenses  for  themselves  or  special  messenger,  which  expenses 
so  incurred  shall  be  paid  from  the  contingent  fund  of  their  respective 
houses:  Provided,  That  no  messenger  shall  be  employed  by  any  officer  of 
either  house  unless  expressly  authorized  so  to  do  by  the  house  of  which  he 
is  an  officer.  They  shall  have  power  to  appoint  a  deputy  each  on  a  vote 
of  their  respective  houses.  It  shall  be  the  duty  of  the  deputy  sergeant-at- 
arms  of  each  house  to  assist  the  sergeant-at-arms  in  the  performance  of 
his  duties. 

It  shall  be  the  duty  of  the  doorkeeper  of  each  house  to  prohibit  all 
persons,  except  members  of  the  legislature  and  state  officers,  employes  and 
reporters  and  persons  who  may,  on  invitation,  be  entitled  to  seats,  from 
entering  within  the  bar  of  the  house  of  which  he  is  doorkeeper,  unless  upon 
invitation,  and  to  arrest  for  contempt  all  persons  outside  of  the  bar  or  in 
the  gallery  found  engaged  in  loud  conversation,  or  otherwise  making  a 
noise,  to  the  disturbance  of  their  respective  houses. 

It  shall  be  the  duty  of  the  janitors  to  keep  the  furniture  of  their  re- 
spective houses  in  good  order,  to  clean  and  light  lamps  and  perform  such 
other  duties  as  they  may  be  directed  to  do,  by  the  president  of  the  senate 
or  the  speaker  of  the  house. 

It  shall  be  the  duty  of  the  chaplains  to  open  the  proceedings  in  their 
respective  houses  with  prayer. 

Hist.     R.  C,  §  78;  '90-'91.  p.  4,  §  4,  reenacted  '99,  Typewritten  journal:     The  journal  may  be  kept  in 

p    3,  §   4.  typewriting,    but    the    typewritten    record    should    be 

Comp.  leg.— Cal.      Similar:     Pol.  C.  1872,   §§   253-  read  to  the  body  and  correction  made  thereon.     O.  A. 

260,  inclusive,  as  amended:    Kerr's  C.  ib.  G-    05_  06>  P-  66- 

§  79.  Delivery  of  bills  and  papers  to  secretary  of  state.  It  shall  be 
the  duty  of  the  secretary  of  the  senate  and  chief  clerk  of  the  house,  at  the 
close  of  each  session  of  the  legislature,  to  mark,  label  and  arrange  all  bills 
and  papers  belonging  to  the  archives  of  their  respective  houses,  and  to 
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deliver  the  same,  together  with  all  the  books  of  both  houses,  to  the  secretary 
of  state,  who  shall  certify  to  the  reception  of  the  same ;  and  upon  the  pro- 
duction of  said  certificate  to  the  state  auditor,  the  auditor  is  authorized  and 
directed  to  draw  his  warrant  upon  the  treasurer  in  favor  of  the  above 
named  parties  for  the  sum  of  twenty-five  dollars  each,  and  the  treasurer  is 
authorized  to  pay  the  same  out  of  any  money  in  the  general  fund  not  other- 
wise appropriated. 

Hist.     R.  C,  §  79  ;  '90-'91,  p.  4,  §  5,  reenacted  '99,  he   has   done   this,   it  will  be    presumed  that   he  has 

p.  3,  §  5.  done  it  correctly,  and  the  supreme  court  will  not  en- 

Comp.   leg.— Cal.      Similar:      Pol.    C.    1872,    §    261;  *«ta{n.    by    mandamus     proceedings,     the     question 

Kerr's   C     ib  whether  the  papers  so  delivered  to  the  secretary  are 

r  t  .*.     .,         .         T,   .     ,,       ,    .       f  4,        ,     ,  correct  or   not.      Burkhart  v.   Reed    (1889)    2   I.   503, 

Review  of  clerks  acts:     It  is  the  duty  of  the  clerk  22   P.   1  ;  aff.   134   U.   S.  361,   10  S.  C.  R.   573,   33  L. 

to  make  up  such  records   as   he   deems  proper  to  be  de-  e(j    g^g 
livered  to  the  secretary  and  to  deliver  the  same.     If 

§  80.  Election  of  officers  and  employees.  All  officers  and  employees 
of  the  senate  and  house  provided  for  in  this  article  shall  be  elected  by  the 
senate  and  house,  respectively. 

Hist.     R.  C,  §  80;  '90-'91,  p.  4,  §  6,  reenacted  '99,  Comp.   leg.— Cal.      Similar:      Pol.   C.   1872,    §   247; 

p.  3,  §  6.  additional  provision  as  amended :     Kerr's  C.  ib. 

§  81.  Assistants  to  aid  in  copying  bills.  The  president  of  the  senate 
and  the  speaker  of  the  house  may  direct  the  assistant  enrolling  clerk  and 
the  assistant  engrossing  clerk  to  aid  in  copying  bills,  messages  or  other 
lengthy  documents,  when  they  are  not  otherwise  employed. 

Hist.     R.  C,  §  81  ;  '90-*91,  p.  4,  §  7,  reenacted  '99, 
P.  3,  §  7. 

§  82.  Removal  of  officers  and  employees.  Any  of  the  officers  and 
employees  mentioned  in  this  article  may  be  removed  by  a  two-thirds  vote 
of  the  members  of  the  house  in  which  they  are  connected  for  failure  to 
perform  the  duties  imposed  upon  them  by  this  article,  or  for  incompetency, 
or  for  conduct  which  shall  by  each  house  be  deemed  improper. 

Hist.     R.  C,  §  82  ;  '90-'91,  p.  4,  §  8,  reenacted  '99, 
P.  3,  §  8. 

§  83.  Additional  officers  and  employees.  No  additional  number  of 
officers  or  employees  of  the  senate  or  house  shall  be  elected  or  appointed 
unless  on  a  two-thirds  vote. 

Hist.     R.  C,  §  83 ;  '90-'91,  p.  4,  §  9,  reenacted  '99, 
P-  3,  §  9. 

§  84.  Salary  begins  when.  The  per  diem  of  all  officers  fixed  by  this 
article  shall  date  from  the  day  on  which  they  shall  have  been  elected  and 
qualified. 

Hist.      R.   C,   §   84  ;   '90-'91,  p.   4,    §    10,  reenacted 
'99,  p.  3,  §  10. 

CHAPTER  10. 
EXECUTIVE  AND  ADMINISTRATIVE  OFFICERS. 

Note  The  laws  relating  to  state  officers  and  particularly  those  engaged  in  regulative  func- 
tions are  scattered  throughout  the  codes.  For  a  complete  list  of  state  officers  see  index  titles, 
"State  Boards  and  Commissions"  and  "State  Officers." 

§  85.  State  executive  officers  enumerated.  The  executive  depart- 
ment shall  consist  of  a  governor,  lieutenant  governor,  secretary  of  state, 
state  auditor,  state  treasurer,  attorney  general  and  superintendent  of  public 
instruction. 

Hist       R.    C.    §    85,    compiled   from    Const.    IV,    1  Comp.    leg.— Cal.       See    Pol.    C.    1872,    §    343;    as 

(See   also  R.   S.,    §    170).  amended:     Kerr  s  C.  ib. 

ARTICLE   1. 
BOARD   OF   TRUSTEES   OF   CAPITOL   BUILDING. 

§  86.  Board  of  trustees  of  capitol  building.  The  governor,  secretary 
of  state  and  state  treasurer  shall  constitute  a  board  of  trustees  for  the 
custody  and  maintenance  of  the  capitol  building  and  grounds. 

Hist.     R.  C,  86;  R.  S.,  §   172;  '90-'91,  p.  10,  §   1, 
reenacted  '99,  p.  6,  §  1. 
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§  87.  Same :  Duties  of  board.  Said  board  of  trustees  have  control 
of  the  capitol  building  and  grounds  with  authority  to  receive,  collect  and 
receipt  for  all  rents  for  the  use  of  such  parts  of  the  building  as  may  be 
rented  by  the  state,  and  fix  the  amount  of  such  rents,  and  execute  all  neces- 
sary leases  and  agreements.  All  rents  so  received  must  be  paid  into  the 
capitol  building  fund  as  provided  by  section  38  of  the  Special  and  Local 
Laws.  All  bills  for  fuel,  lights  and  water  furnished  for,  and  for  necessary 
repairs  to,  the  capitol  building  must,  when  approved  and  certified  by  the 
trustees,  be  audited  by  the  board  of  examiners,  and  warrants  issued  there- 
for, which  must  be  paid  by  the  treasurer  out  of  moneys  appropriated  there- 
for; but  the  trustees  must  not  make  or  erect  permanent  improvements 
without  special  authority  of  the  legislature.  They  must  keep  the  capitol 
building  insured  for  not  less  than  fifty  thousand  dollars,  in  good  responsible 
companies,  that  have  complied  with  all  of  the  laws  of  the  state  relating  to 
fire  insurance  companies,  and  the  premiums  for  such  insurance  must  be 
audited  and  paid  as  aforesaid. 

Hist.  R.  C,  §  87;  R.  S.,  §  173;  '88-'89,  p.  14,  §  1, 
as  modified  by  Const.  IV,  18,  Const.  VII,  13  and 
'99,  p.  134,  §  6  (R.  C,  §  838). 

§  88.  Same :  Appointment  of  janitor.  The  trustees  shall  have  power 
to  appoint  a  competent  person  for  janitor,  at  a  salary  not  exceeding  seventy- 
five  dollars  per  month ;  the  janitor  to  have  direct  supervision  over  the  whole 
building ;  take  care  of  all  the  offices,  halls  and  rooms,  except  legislative  halls 
and  supreme  court  chambers  during  sessions ;  and  shall  attend  to  the  warm- 
ing of  the  building. 

Hist.      R.   C,   §   88  ;  R.  S.,   §    175. 

§  89.  Same :  Night  watchman.  The  trustees  are  empowered  to  em- 
ploy a  competent  person  as  night  watchman,  at  a  salary  not  exceeding  sixty 
dollars  per  month ;  the  night  watchman  shall  take  charge  of  the  building 
at  8  o'clock  p.  m.  and  remain  in  or  around  the  building  until  6  o'clock  a.  m. 
It  shall  be  his  duty  to  watch  and  guard  the  premises  during  the  night ;  to 
visit  every  office  or  room  occupied  during  the  day,  at  frequent  intervals, 
and,  when  necessary,  to  attend  to  the  steam  heater  during  the  night. 

Hist.     R.    C,    §    89  ;    R.    S.,    §    176    (Act.    Feb.    9, 

18S7). 

ARTICLE   2. 
GOVERNOR. 

§  90.  Duties  of  governor.  In  addition  to  those  prescribed  by  the  con- 
stitution, the  governor  has  the  powers,  and  may  perform  the  duties,  pre- 
scribed in  this  and  the  following  sections : 

1.  To  supervise  the  official  conduct  of  all  executive  and  ministerial 
officers. 

2.  To  see  that  all  offices  are  filled,  and  the  duties  thereof  performed,  or, 
in  default  thereof,  apply  such  remedy  as  the  law  allows ;  and  if  the  remedy 
is  imperfect,  acquaint  the  legislature  therewith  at  its  next  session. 

3.  To  make  the  appointments  and  supply  the  vacancies  provided 
by  law. 

4.  He  is  the  sole  official  organ  of  communication  between  the  govern- 
ment of  this  state  and  the  government  of  any  other  state  or  territory,  or  of 
the  United  States. 

5.  Whenever  any  suit  or  legal  proceeding  is  pending  in  this  state,  or 
which  may  affect  the  title  of  this  state  to  any  property,  or  which  may  re- 
sult in  any  claim  against  the  state,  he  may  direct  the  attorney  general  to 
appear  on  behalf  of  the  state. 

6.  He  may  require  the  attorney  general  or  prosecuting  attorney  of  any 
county  to  inquire  into  the  affairs  or  management  of  any  corporation  exist- 
ing under  the  laws  of  this  state. 
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7.  He  may  require  the  attorney  general  to  aid  any  prosecuting  attorney 
in  the  discharge  of  his  duties. 

8.  He  may  offer  rewards  not  exceeding  one  thousand  dollars  each,  pay- 
able out  of  the  state  treasury,  for  the  apprehension  of  any  convict  who  has 
escaped  from  the  state  prison,  or  of  any  person  who  has  committed,  or  is 
charged  with  the  commission  of,  an  offense  punishable  with  death;  and 
also  offer  like  rewards,  not  exceeding  five  hundred  dollars,  each,  in  cases 
of  felony,  where  the  offense  is  not  punishable  with  death. 

9.  To  perform  such  duties  respecting  fugitives  from  justice  as  are 
prescribed  by  the  Penal  Code. 

10.  To  issue  and  transmit  election  proclamations  as  prescribed  by  law. 

11.  He  may  require  any  officer  to  make  special  reports  to  him  in  writ- 
ing on  demand. 

12.  He  has  such  other  powers  and  may  perform  such  other  duties  as 
are  devolved  upon  him  by  any  law  of  this  state. 

Hist.      R.   C,    §   90;  R.    S.,    §    180;    '90-*91,   p.    198,  Com.    leg.— Cal.      Similar    with    additional    provis- 

S    1,   reenacted   *99,   p.    135,    S    1.  ions:     Pol.   C.   1872,   §  380;  Kerr's  C.  ib. 

Cross     ref.       For    other    duties    see     Index    under 
"Governor." 

§  91.  Transmission  of  list  of  appointments.  Within  ten  days  after 
the  meeting  of  the  legislature  the  governor  must  transmit  to  it  a  list  of 
all  the  appointments  made  by  him  and  not  before  communicated. 

Hist.     R.  C,  §  91  ;  R.  S.,  §  181. 

Comp.  leg:.— Cal.     See  Pol.  C.  1872,  §   381  ;  Kerr's 
C.   ib. 

§  92.  Records  of  governor's  office.  The  governor  must  cause  to  be 
kept  the  following  records : 

1.  A  register  of  all  applications  for  pardon  or  for  commutation  of  any 
sentence,  with  a  list  of  the  official  signatures  and  recommendations  in  favor 
of  each  application. 

2.  A  register  of  statements  in  capital  cases  made  to  him,  with  his 
action  thereon. 

3.  An  account  of  all  his  disbursements  of  state  moneys,  and  of  all  re- 
wards offered  by  him  for  the  apprehension  of  criminals  and  persons 
charged  with  crime. 

4.  A  register  of  all  appointments  made  by  him,  with  date  of  commis- 
sion, names  of  appointee  and  predecessor. 

5.  A  record  of  all  persons  confined  in  the  state  prison,  showing  the 
name  of  the  convict,  his  age  and  general  appearance,  when  and  where 
convicted,  and  of  what  crime,  the  time  of  his  sentence,  and  when  such 
time  expires. 

Hist.     R.  C,  §  92  ;  R.  S.,  §   182. 

Comp.    leg.— Cal.      Similar:     Pol.    C.    1872,    §    382; 
Kerr's  C,  ib. 

§  93.  Acting  governor  to  perform  the  same  duties.  Every  provision 
in  the  laws  of  this  state  in  relation  to  the  powers  and  duties  of  the  gov- 
ernor and  in  relation  to  acts  and  duties  to  be  performed  by  others  toward 
him,  extends  to  the  person  performing  for  the  time  being  the  duties  of 
governor. 

Hist.     R.  C,  §  93;  R.  S.,  §   183. 
Comp.    leg.— Cal.      Same:     Pol.    C    1872,    §     383; 
Kerr's   C,   ib. 

ARTICLE  3. 

SECRETARY  OF  STATE. 

§  94.  Custody  of  records.  The  secretary  of  state  is  charged  with  the 
custody : 

1.  Of  all  acts  and  resolutions  passed  by  the  legislature. 

2.  Of  the  journals  of  the  legislature. 
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3.  Of  the  great  seal. 

4.  Of  all  books,  records,  deeds,  parchments,  maps,  and  papers,  kept  or 
deposited  in  his  office  pursuant  to  law. 


Hist.     R.  C,  §  94;  R.  S.,   §   190. 

Comp.  leg.— Cal.     See  Pol.  C.  1872,   §  407 


Kerr's 


C.  ib. 

Custody  of  journal: 


This  section  places  no  obli- 


gation upon  the  secretary  with  respect  to  the  legis- 
lative journal  except  to  receive  the  same  from  the 
clerk  and  record  it.  Burkhart  v.  Reed  (1889)  2  I. 
503,   22  P.   1. 


§  95.     Duties.     It  is  the  duty  of  the  secretary  of  state : 

1.  To  keep  a  register  of  and  attest  the  official  acts  of  the  governor. 

2.  To  affix  the  great  seal,  with  his  attestation,  to  commissions,  par- 
dons, and  other  public  instruments  to  which  the  official  signature  of  the 
governor  is  required. 

3.  To  record  in  proper  books  all  conveyances  made  to  the  state,  and 
all  articles  of  incorporation  of  domestic  corporations  filed  in  his  office. 

4.  To  receive  and  record  in  proper  books  the  official  bonds  of  all  the 
officers  whose  bonds  are  required  to  be  filed  with  him. 

5.  To  take  and  file  in  his  office  receipts  for  all  books  distributed  by  him. 

6.  To  furnish  on  demand  to  any  person  paying  the  fees  therefor  a 
certified  copy  of  all,  or  any  part,  of  any  law,  record,  or  other  instrument 
filed,  deposited,  or  recorded  in  his  office. 

7.  To  present  to  the  legislature,  at  the  commencement  of  each  session 
thereof,  a  full  account  of  all  purchases  made  and  expenses  incurred  by  him 
on  account  of  the  state. 

8.  To  designate  each  act  of  the  legislature  which  has  become  a  law  by 
its  appropriate  chapter  number. 

9.  To  publish  the  legislative  journals,  all  the  laws  enacted  and  all  reso- 
lutions and  memorials  passed  by  each  session  of  the  legislature  and  all 
amendments  to  the  constitution. 


Hist.     First  seven  subd.,  '13,  c.  141,  p.  502  ;  R.  S., 

§   191;  R.  C,   §  95;  "09,  p.  364,  H.   B.   284. 

Third  subd.     Wording  slightly  changed. 

Eighth  subd.,  '11,  c.  69,  p.  159. 

Ninth  subd.,  compiled  from  '09,  p.  358,  S.  B.  40  ; 
'13,  c.  10,  §  1,  p.  49  ;  '13,  c.  141,  §  1,  subd.  8,  9, 
p.  502. 

Comp.  leg.— Cal.  See  Pol.  C  1872,  §  408  ;  as 
amended  ;  Kerr's  C,  ib. 

Cross  ref.  For  other  duties  see  Index  under  "Sec- 
retary of  State." 

Subd.  2.  Refusal  to  issue  commission:  The  sec- 
retary of  state  may  refuse  to  issue  a  commission  of 


appointment  to  a  person  not  authorized  by  law  to 
fill  the  same.  Ingard  v.  Barker  (1915)  27  I.  124, 
147   P.   293. 

Subd.    9.      Amendment   not   received   by   governor: 

Mandamus  denied  to  compel  secretary  of  state  to 
include  amendment  in  published  bill,  which  amend- 
ment was  passed  by  both  houses  of  legislature,  but 
was  not  included  in  bill  given  to  governor  for  sig- 
nature. Katerndahl  v.  Daugherty  (1917)  30  I.  356, 
164  P.   1017. 

Subd.  9.  Preparation  of  copy:  The  duty  to  pub- 
lish the  laws  includes  the  preparation  of  the  copy. 
Anderson  v.  Lewis   (1898)    6  I.   51,   52  P.   163. 


§  95a.  Publication  of  laws.  In  publishing  the  laws  the  secretary  of 
state  must  proceed  as  follows : 

1.  Advance  sheets,  (a)  As  soon  as  a  law  has  been  enacted  and  filed 
in  his  office,  he  must  print  the  same  without  delay. 

(b)  He  must  mail  to  each  state  and  county  officer  a  printed  copy  of 
each  general  law  immediately  after  its  enactment. 

2.  Emergency  latvs.  (a)  Immediately  after  the  adjournment  of  each 
session  of  the  legislature  he  must  print  a  pamphlet  containing  all  the 
emergency  laws  enacted  at  said  session. 

(b)  He  must  distribute  to  the  clerk  of  the  district  court  in  each  county 
at  least  fifty  copies  of  the  pamphlet  containing  the  emergency  laws,  to  be 
distributed  by  said  clerk;  and  must  have  at  least  three  hundred  copies 
thereof  for  general  distribution. 

3.  Digest,  (a)  As  soon  as  possible  after  the  adjournment  of  each 
session  of  the  legislature  he  must  print  a  concise  digest  of  all  laws  enacted 
at  said  session,  giving  briefly  the  purport  of  such  legislation,  penalties 
attached  for  the  violation  thereof,  the  date  when  the  law  becomes  effective, 
and  such  other  information  as  he  may  deem  of  interest  to  the  general 
public. 
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(b)  He  must  distribute  five  thousand  copies  of  the  digest  of  laws 
among  the  clerks  of  the  district  courts  of  the  several  counties,  whose  duty 
it  is  immediately  to  distribute  the  same  as  they  may  deem  proper  through- 
out their  respective  counties. 

4.  Session  laws,  (a)  He  must  print  in  a  book  all  the  laws  enacted 
and  all  resolutions  and  memorials  passed  at  each  session  of  the  legislature 
and  all  amendments  to  the  constitution  adopted  at  the  preceding  general 
election. 

(b)  He  must  distribute  to  the  clerk  of  the  district  court  of  each  county, 
to  be  by  the  sheriff  distributed  under  the  direction  of  the  clerk,  sufficient 
copies  of  the  session  laws,  bound  in  the  cheapest  manner,  to  supply  one 
copy  for  the  board  of  county  commissioners  and  one  copy  to  each  county 
officer  and  to  each  justice  of  the  peace. 

Hist.  Compiled  from  R.  C,  §  95  as  amended  '09, 
p.  364,  H.  B.  284,  and  '13.  c.  141,  §  1,  p.  503;  R.  C, 
§  96;  '09,  p.  338,  S.  B.  40;  '13,  c.   10,  §   1,  p.  49. 

§  96.  Distribution  of  statutes,  etc.  Immediately  after  the  session 
laws  and  journals  are  bound,  the  secretary  of  state  must  distribute  the 
same  as  follows : 

1.  To  each  department  of  the  government  at  Washington  and  of  the 
government  of  this  state,  one  copy. 

2.  To  the  library  of  congress  and  the  state  library,  two  copies  each. 

3.  To  each  of  the  states  and  territories,  one  copy. 

4.  To  our  senators  and  representatives  in  congress,  and  to  each  of  the 
judges  of  the  supreme  court  of  this  state,  one  copy. 

5.  To  each  member  of  the  legislature,  at  the  session  when  such  laws 
and  journals  were  adopted,  one  copy. 

Hist.      R.    C,    §    96.      Subd.    6    transferred    to  pre-  Comp.    leg. — Cal.       See    Pol.    C.    1872,    §    409  ;    as 

ceding  section;  R.   S.,   §    192.  amended:    Kerr's   C,   ib. 

§  97.  Same:  Marking  books.  The  secretary  must  indelibly  mark 
each  book  distributed  to  officers  in  this  state  (except  legislative  officers) 
with  the  name  of  the  county  to  which,  and  the  official  designation  of  the 
officer  to  whom,  it  is  sent.  Such  books  remain  the  property  of  the  state, 
and  must  be,  by  the  officers  receiving  them,  delivered  to  their  successors. 

Hist.     R.  C,  §  97;  R.   S.,   §   194;  modified  by  '03,  Comp.    leg.— Cal.       Same:     Pol.    C.    1872,    §    411; 

p.  367,  §   5   (R.  C,   §  226).  Kerr's  C,  ib. 

§  98.  Same :  Expenses,  how  paid.  The  expenses  incurred  by  him, 
in  carrying  into  effect  the  provisions  of  the  three  preceding  sections,  must 
be  audited  by  the  board  of  examiners  and  paid  out  of  any  moneys  specially 
appropriated  for  that  purpose. 

Hist.      R.    C,    §    98    rewritten    to    include    §    95a.  Comp.   leg.— Cal.     See  Pol.  C.   1872,   §  414  ;  Kerr's 

R.  S.,  §  195.  C,  ib. 

§  99.  Fees.  The  secretary  of  state,  for  services  performed  in  his 
office,  shall  charge  and  collect  the  following  fees : 

For  a  copy  of  any  law,  resolution,  record  or  other  document  or  paper 
on  file  in  his  office,  20  cents  per  folio. 

For  affixing  certificate  and  seal  of  the  state,  $1.00. 

For  filing  articles  of  incorporation : 

(a)  When  the  authorized  capital  stock  does  not  exceed 
$25,000.00 - .-.. - $  10.00 

(b)  When  the  authorized  capital  stock  exceeds  $25,000.00 

and  does  not  exceed  $50,000.00 20.00 

(c)  When  the  authorized  capital  stock  exceeds  $50,000.00 

and  does  not  exceed  $100,000.00.... -         40.00 

(d)  When  the   authorized   capital   stock   exceeds   $100,- 

000.00  and  does  not  exceed  $500,000.00 60.00. 
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(e)  When  the  authorized  capital   stock  exceeds   $500,- 

000.00  and  does  not  exceed  $1,000,000.00 100.00 

(f)  When  the  authorized  capital  stock  exceeds  $1,000,- 

000.00 150.00 

For  filing  certificates  of  increase  of  capital  stock  there  shall  be  charged 
the  fee  hereinbefore  prescribed  for  the  total  capitalization  of  the  corpora- 
tion, less  the  amount  already  paid  for  filing  the  original  articles  of  incor- 
poration. 

For  filing  certificates  of  all  other  changes  in  articles  of  incorporation 
prescribed  by  law,  $5.00. 

For  issuing  each  certificate  of  incorporation,  or  qualification,  or  in- 
crease or  decrease  in  capital  stock,  $3.00. 

For  receiving  and  recording  each  official  bond,  20  cents  per  folio. 

For  each  commission,  or  other  document  signed  by  the  governor  and 
attested  by  the  secretary  (pardons  excepted),  $5.00. 

For  searching  records  and  archives  of  the  state,  $1.00. 

But  no  member  of  the  legislature  or  state  officer  can  be  charged  for 
any  search  relative  to  matters  appertaining  to  the  duties  of  their  offices ; 
nor  must  they  be  charged  any  fee  for  a  certified  copy  of  any  law  or  resolu- 
tion passed  by  the  legislature  relative  to  their  official  duties. 

For  recording  and  indexing  all  papers  and  documents  required  by  law 
to  be  recorded,  20  cents  per  folio. 

For  filing  and  indexing  any  map  or  other  paper  where  the  fee  for  the 
same  is  not  already  fixed  by  law,  $2.00. 

For  filing,  recording  and  indexing  designation  of  agent  for  foreign 
corporations,  $2.00. 

For  searching  legislative  journals  for  records  of  enacted  and  reenacted 
laws,  and  certifying  to  the  same,  $5.00. 

For  certifying  and  attaching  certificate  to  any  state  law,  published  in 
pamphlet  form,  which  shall  include  comparing  the  same  with  the  enrolled 
act,  $3.00. 

For  any  other  certificate  required  of  the  secretary  of  state,  the  fee  for 
which  is  not  hereinbefore  prescribed,  $3.00. 

For  filing,  recording  and  indexing  any  label  or  trademark,  $3.00. 

For  all  services  not  hereinbefore  provided  for,  such  fees  therefor  as 
may  now  be  prescribed  by  law. 

All  fees  must  be  paid  in  advance. 

Hist.     R.  C,  §  99  ;  '01,  p.  141,  §   196  ;  '07,  p.  215,  ment  of  the  incorporation  tax  is  valid,  and  its  pay- 

§   1.  ment  should  be  required  of  a  corporation   organized 

Comp.    leg. — Cal.      See    Pol.    C.    1872,    §    416  ;    as  under  the  laws  of  another  state  before  filing  copies 

amended  ■   Kerr's   C      ib  °^    *ne    articles   of    incorporation    of    said    state.      O. 

t  *     "   ^'        *  j    *  •  •        4-u  A.    G.    '11-'12,    p.    50. 

Incorporation  tax:   Our  statute  requiring  the  pay- 

§  100.  Same:  Filing  articles  of  eleemosynary  corporations.  The  sec- 
retary of  state  shall  charge  and  collect  from  each  fraternal,  religious  or 
eleemosynary  society  or  organization,  or  any  other  society  or  organization 
not  having  capital  stock  and  not  organized  for  the  purpose  of  profit,  a  fee 
of  five  dollars  for  filing  articles  of  incorporation  and  issuing  certificate  of 
incorporation  to  such  society  or  organization,  and  twenty  cents  per  folio 
for  recording,  and  he  shall  make  no  other  charge,  and  collect  no  other  fee, 
for  filing,  and  for  his  certificate  issued  to  such  corporation. 

Hist.     R.  C,   §   100;  '07,  p.  451,   §   1. 

§  101.  Official  bond.  The  secretary  of  state  must  execute  an  official 
bond  to  the  state,  in  the  sum  of  two  thousand  dollars,  and  must  receive  no 
fees  under  the  laws  of  the  state  until  such  bond,  approved  by  the  governor, 
is  filed  with  the  auditor. 

Hist.     R.  C,  §   101  ;  R.  S.,  §  197. 

Comp.  leg.— Cal.  See  Pol.  C,  §  423 ;  Kerr's  C,  ib. 
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ARTICLE  4. 
STATE  AUDITOR. 

§  102.     Duties  of  auditor.     It  is  the  duty  of  the  auditor: 

1.  To  superintend  the  fiscal  concerns  of  the  state. 

2.  To  report  to  the  governor  on  or  before  the  first  day  of  December 
preceding  each  regular  session  of  the  legislature,  a  statement  of  the  funds 
of  the  state,  its  revenues,  and  of  the  public  expenditures  during  the  two 
preceding  fiscal  years,  together  with  a  detailed  estimate  of  the  expendi- 
tures to  be  defrayed  from  the  treasury  for  the  two  ensuing  fiscal  years, 
specifying  therein  each  object  of  expenditure,  and  distinguishing  between 
such  as  are  provided  for  by  permanent  or  temporary  appropriations  and 
such  as  must  be  provided  for  by  a  new  statute,  and  suggesting  the  means 
from  which  such  expenditures  are  to  be  defrayed. 

3.  To  accompany  his  biennial  report  with  tabular  statements,  show- 
ing: 

(a)  The  amount  of  each  appropriation  for  the  two  preceding  fiscal 
years,  the  amounts  expended,  and  the  balance,  if  any. 

(b)  The  amount  of  revenue  chargeable  to  each  county  for  such  years, 
the  amount  paid,  and  the  amount  unpaid  or  due  therefrom. 

4.  When  requested,  to  give  information  in  writing  to  either  house  of 
the  legislature  relating  to  the  fiscal  affairs  of  the  state  or  the  duties  of  his 
office. 

5.  To  suggest  plans  for  the  improvement  and  management  of  the 
public  revenues. 

6.  To  keep  and  state  all  accounts  in  which  the  state  is  interested. 

7.  To  keep  an  account  of  all  warrants  drawn  upon  the  treasurer,  and 
a  separate  account  under  the  head  of  each  specified  appropriation,  showing 
at  all  times  the  unexpended  balance  of  such  appropriation. 

8.  To  keep  an  account  between  the  state  and  the  treasurer,  and  therein 
charge  the  treasurer  with  the  balance  in  the  treasury  when  he  came  into 
office,  and  with  all  moneys  received  by  him,  and  credit  him  with  all  war- 
rants drawn  on  and  paid  by  him. 

9.  To  keep  a  register  of  warrants,  showing  the  fund  upon  which  they 
are  drawn,  the  number,  in  whose  favor,  for  what  service,  the  appropria- 
tion applicable  to  the  payment  thereof,  when  the  liability  accrued,  and  a 
receipt  from  the  person  to  whom  the  warrant  is  delivered. 

10.  To  examine  and  settle  the  accounts  of  all  persons  indebted  to  the 
state,  and  to  certify  the  amount  to  the  treasurer,  and  upon  the  presentation 
and  filing  of  the  treasurer's  receipt  therefor  to  give  such  person  a  discharge 
and  charge  the  treasurer  therewith. 

11.  In  his  discretion  to  require  any  person  presenting  an  account  for 
settlement  to  be  sworn  before  him,  and  to  answer,  orally  or  in  writing, 
as  to  any  facts  relating  to  it. 

12.  To  require  all  persons  who  have  received  any  moneys  belonging 
to  the  state  and  have  not  accounted  therefor  to  settle  their  accounts. 

13.  To  direct  and  superintend  the  collection  of  all  moneys  due  the    ,£ 
state,  and  institute  suits  in  its  name  for  all  official  delinquencies  in  relation 

to  assessment,  collection  and  payment  of  the  revenue,  and  against  persons 
who  by  any  means  have  become  possessed  of  public  money  or  property  and 
fail  to  pay  over  or  deliver  the  same,  and  against  all  debtors  of  the  state,  of 
which  suits  the  courts  of  Ada  county  have  jurisdiction,  without  regard  to 
the  residence  of  the  defendants. 

14.  To  draw  warrants  on  the  treasurer  for  the  payment  of  moneys 
directed  by  law  to  be  paid  out  of  the  treasury ;  but  no  warrant  must  be 
drawn  unless  authorized  by  law.    Every  warrant  must  be  drawn  upon  the 
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fund  out  of  which  it  is  payable,  and  specify  the  service  for  which  it  is 
drawn,  and  when  the  liability  accrued. 

15.  To  furnish  the  state  treasurer  with  a  list  of  warrants  drawn  upon 
the  treasury. 

16.  To  have  printed  and  forwarded  to  the  treasurer  of  each  county 
blank  state  licenses. 

17.  To  authenticate  with  his  official  seal  all  drafts  and  warrants  drawn 
by  him,  and  all  copies  of  papers  issued  from  his  office. 

18.  To  charge  the  state  treasurer  with  money  and  evidences  of  in- 
debtedness received  from  and  credit  him  for  money  drawn  by  the  state 
board  of  land  commissioners  in  the  funds  over  which  said  board  has 
control. 

19.  To  act  ex  officio  as  secretary  of  the  state  board  of  examiners  in 
the  performance  of  such  duties  as  are  prescribed  by  law  for  such  officer. 

20.  To  act  ex  officio  as  state  examiner  in  the  performance  of  such 
duties  as  are  prescribed  by  law  for  such  officer. 

Hist.     First  seventeen   subds.   R.  C,   §    102;  based  Comp.    leg. — Cal.      Similar:    Pol.    C.    1872,    §    433; 

upon   '66,   p.    190.   §§    3,   4  ;   Const.  IV,   18  ;  R.   S..   §§        Kprr's  C,  ib. 

IS\  U'IV   '"'«1S-'?p4:r08i«Pi71n4?««(?-    v'   11   27tl  Cross    ref'      For    other    duties    see    Index    under 

281);     05,    p.    386    (R.    C.    §§    170-188).      Eighteenth        "Ctatp   Auditor" 

subd.  drafted  from  '09,  p.  360,  S.  B.  149,  especially 
§  3.  Nineteenth  subd.  '13,  c.  15,  §  1,  p.  55.  Twen- 
tieth subd.  '13,  c.  Ill,  §  1,  p.  431. 

§  103.  Same:  Certificate  of  settlement.  The  certificate  mentioned 
in  subdivision  10,  of  section  102,  must  show  by  whom  the  payment  is  to  be 
made,  the  amount  thereof,  and  the  funds  into  which  it  is  to  be  paid,  and 
must  be  numbered  in  order,  beginning  with  number  one  at  the  commence- 
ment of  each  fiscal  year. 

Hist.     R.  C,  §   103;  R.  S.,  §   206.  Cited:      Steunenberg  v.    Storer    (1898)    6   I.   44,    52 

Comp.  leg. — Cal.      Same  except  "Section   433"   for        P.  14. 
"Section    102,"    line   2 :    Pol.    C.    1872,    §    434  ;   Kerr's 
C,  ib. 

§  104.  Same:  Account  of  school  fund.  The  auditor  must  keep  a 
separate  account  of  the  school  fund,  and  of  the  interest  and  income  thereof, 
together  with  such  moneys  as  may  be  raised  by  special  tax  or  otherwise 
for  school  purposes. 

Hist.      R.  C,   §   104;  R.  S.,  §  207.  "Auditor,"  with  additional  provisions:  Pol.  C.   1872, 

Comp.    leg.— Cal.      Same    except    "Controller"    for        *  435  •  as  amended:  Kerr's  C,  ib. 

§  104a.      Same:     Prescribing   forms.     Penalty  for  dereliction.      It   is 

the  duty  of  the  state  auditor  to  prescribe  the  form  of  receipts  which  must 
be  given  by  all  officers,  or  their  deputies,  who  are  authorized  by  law  to 
collect  fees,  license  moneys,  fines  and  forfeitures,  or  to  impose  penalties, 
and  to  prescribe  the  forms  of  reports  which  must  be  made  by  all  such 
officers,  or  their  deputies,  to  the  state  treasurer  and  the  state  auditor 
whenever  public  money  is  deposited  by  them ;  the  object  of  this  provision 
being  to  afford  the  state  auditor  the  means  of  ascertaining  whether  or  not 
there  has  been  a  proper  accounting  for  all  funds  collected  on  behalf  of 
the  state. 

Forms  of  prescribed  receipts  and  reports  shall  be  provided  and  paid 
for  out  of  the  funds  appropriated  for  the  department  in  which  they  are 
to  be  used. 

For  failure  to  perform  the  duty  imposed  upon  him  by  this  section, 
the  state  auditor  shall  forfeit  the  sum  of  one  thousand  dollars,  to  be  col- 
lected on  his  official  bond. 

Hist.     Compiled  from  '13,  c.  42,  §§  6,  7.  8,  p.  146. 
Cross,   ref.     Failure  to  use  prescribed  form  of  re- 
port suspends  salary :  §  278a. 

§  105.  Warrants,  how  drawn.  All  warrants  for  claims  which  have 
been  filed  in  his  office  must  be  drawn  in  the  order  of  their  allowance. 

Hist.     R.   C,   §    105;   R.   S.,    §   208    as  modified  by  Comp.    leg. — Cal.      Similar:    Pol.    C.    1872,    §    436; 

Const.  IV,  18.  Kerr's   C,  ib. 
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§  106.  Lost  warrants:  Issuance  of  duplicates.  In  case  of  the  loss 
or  destruction  of  any  warrant  heretofore  issued  or  that  may  be  issued  by 
the  auditor  of  the  state  of  Idaho,  in  payment  of  any  claim  against  the' 
state  of  Idaho,  the  state  auditor  is  hereby  authorized  to  issue  his  duplicate 
warrant  to  take  the  place  of  the  warrant  so  lost  or  destroyed,  upon  sat- 
isfactory proof  by  affidavit  of  the  loss  of  the  said  warrant:  Provided, 
That  in  case  of  the  issuance  of  any  such  duplicate  warrant,  the  auditor 
shall  require  an  indemnity  bond  of  not  less  than  double  the  amount  of 
the  warrant  lost,  conditioned  upon  the  payment  to  the  state  of  Idaho  of 
any  loss  or  damage  or  obligation  by  reason  of  the  said  lost  warrant  be- 
coming a  claim  against  the  state;  and,  Provided  further.  That  it  shall  be 
the  duty  of  the  state  auditor  to  notify  the  state  treasurer  of  the  issuance 
of  the  said  duplicate  warrant  so  that  payment  may  be  stopped  upon  the 
warrant  so  lost. 

Hist.     R.  C,  §   106  ;  '07,  p.  348,  §   1. 

§  107.  Proceedings  against  defaulters.  Whenever  any  person  has 
received  moneys,  or  has  money  or  other  personal  property  which  belongs 
to  the  state,  or  has  been  intrusted  with  the  collection,  management,  or 
disbursement  of  any  moneys,  bonds,  or  interest  accruing  therefrom,  be-  t/ 
longing  to,  or  held  in  trust  by,  the  state,  and  fails  to  render  an  account 
thereof  to,  and  make  settlement  with,  the  auditor  within  the  time  pre- 
scribed by  law,  or,  when  no  particular  time  is  specified,  fails  to  render 
such  account  and  make  settlement,  or  who  fails  to  pay  into  the  state 
treasury  any  moneys  belonging  to  the  state,  upon  being  required  so  to  do 
by  the  auditor,  within  twenty  days  after  such  requisition,  the  auditor 
must  state  an  account  with  such  person,  charging  twenty-five  per  cent 
damages,  and  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
time  of  failure ;  a  copy  of  which  account  in  any  suit  therein  is  prima  facie 
evidence  of  the  things  therein  stated;  But  in  case  the  auditor  cannot, 
for  want  of  information,  state  an  account,  he  may,  in  any  action  brought 
by  him,  aver  that  fact,  and  allege  generally  the  amount  of  money  or  other 
property  which  is  due  to  or  which  belongs  to  the  state. 

Hist.     R.  C,  §   107  ;  R.  S.,  §   209.  dereliction    or    refusal    of    an    officer   to    account   for 

Comp.   leg.— Cal.     Similar  to  last  sentence,   which  moneys  which  he  receives,   and  will  not  be   imposed 

is  omitted:  Pol.  C.  1872,  §  437;  similar  as  amended:  where  there  is  no  design  of  the  officer  to  avoid  his 

Kerr's  C     ib  duty  or  misinterpret  the  laws  to  his  own  advantage, 

_'''_.  ,        „       ,  .  ,  and  he  has  acted  on  the  advice  of  the  attorney  gen- 

Damages— When  imposed:      The  damages  imposed  era,       Anderson  v.   Lewis   (1898)   6  I.  51,  52  P.   163. 

by  this  section  are  intended  as  a  penalty  for  wilful 

§  108.  Printing  of  blanks.  The  state  auditor  must,  on  the  first  day 
of  August  in  each  year,  advertise  that  he  will  receive  sealed  proposals 
for  contracts,  for  the  printing  and  delivery  at  the  auditor's  office  in  Boise 
City,  of  all  blanks  required  by  said  office  during  the  year  next  ensuing,  and 
such  notice  must  state  the  date  for  delivery  of  such  blanks.  A  descrip- 
tion and  schedule  must  be  made  out,  and  kept  by  the  auditor  in  his  office 
for  the  inspection  of  any  person  desirous  of  making  proposals  for  the 
printing  of  the  same.  Said  notice  must  be  published  in  two  newspapers, 
published  in  the  state,  at  least  once  a  week,  for  at  least  four  successive 
weeks,  and  must  state  the  time  that  all  proposals  will  be  opened.  The 
proposals  must  be  publicly  opened  and  the  award  made  to  the  lowest  bid- 
der, at  the  office  of  the  auditor  by  the  state  treasurer  and  auditor,  on  the 
day  and  hour  named  in  the  notice,  which  must  be  within  five  days  from 
the  last  publication;  and  the  blanks  must  be  delivered  within  sixty  days 
after  the  award;  but  this  section  does  not  authorize  the  expenditure  of 
more  than  one  thousand  dollars  in  any  one  year.  The  person  to  whom 
the  contract  is  awarded  must,  within  ten  days  thereafter,  file  with  said 
auditor  a  bond  in  the  sum  of  two  thousand  dollars,  with  at  least  two  good 
and  sufficient  sureties,  to  be  approved  by  the  auditor,  and  conditioned 
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for  the  faithful  performance  of  his  contract  in  accordance  with  the  terms 
thereof.  And  if  he  fails  or  refuses  to  give  such  bond,  the  contract  must 
be  awarded  to  the  next  lowest  bidder,  or  the  auditor  may  advertise  for 
other  proposals  as  he  may  think  best.  All  blanks  of  every  description, 
required  to  be  furnished  by  the  auditor,  under  any  of  the  laws  of  the 
state,  must  be  printed  under  a  contract  in  accordance  with  the  provisions 
of  this  chapter,  and  not  otherwise;  and  no  warrant  must  be  drawn  by 
the  auditor  upon  the  state  treasurer  for  any  sum  for  printing,  except  as 
herein  provided. 

Hist.     R.  C,  §   108;  '71,  p.  46,   §§   1,  2  ;  '73,  p.  53,  Cross    ref.      Public    printing    to    be    done    in    the 

§   1;  '77,  p.  40,  §  1  ;  R.  S.,  §  210.  state:    S§    1474-6. 

§  109.  Claims  against  the  state.  All  persons  having  claims  against 
the  state  must  exhibit  the  same,  with  the  evidence  in  support  thereof,  to 
the  auditor,  to  be  audited,  settled  and  allowed  by  the  board  of  examiners, 
within  two  years  after  such  claim  shall  accrue,  and  not  afterward.  In 
all  suits  brought  in  behalf  of  the  state,  no  debt  or  claim  must  be  allowed 
against  the  state  as  a  set-off  but  such  as  have  been  exhibited  to  the  audi- 
tor, and  allowed  or  disallowed  by  the  board  of  examiners  except  only  in 
cases  where  it  is  proved  to  the  satisfaction  of  the  court  that  the  defen- 
dant, at  the  time  of  the  trial,  is  in  possession  of  vouchers  which  he 
could  not  produce  to  the  auditor,  or  that  he  was  prevented  from  exhibiting 
the  claim  to  the  auditor  by  absence  from  the  state,  sickness,  or  unavoid- 
able accident.  No  claim  which  is  not  provided  for  by  law  shall  be  audited 
or  set  off. 

Hist.     R.   C,   §    109;  R.   S.,   §   211    (See  '66,  p.   90,  Limitation:      After    the    expiration    of    the    period 

S  7),  modified  by  Const.  IV,   18.  limited    by   this   section,    the    board    of   examiners   is 

Cross,    ref.      Board  of   examiners:    Const.   IV,    18;        ^tRXtJujJ¥C?2P  *°  ^l^  the  C'aim-     Davis  V' 
also    §S    11:1-11:15.  b-   t191')    30  *■  ldl>   163  F-  3'3- 

§  110.  Vouchers  and  accounts  preserved.  All  accounts,  vouchers, 
and  documents  settled,  or  to  be  settled,  by  the  auditor  or  board  of  exam- 
iners must  be  preserved  in  his  office,  and  copies  thereof,  authenticated  by 
the  official  seal  of  the  auditor,  shall  be  given  to  any  person  interested 
therein  who  requires  the  same. 

Hist.     R.  C,  §  110;  '66,  p.  190,  §  9  ;  R.  S.,  §   213, 
modified  by  Const.  IV,  18. 

§  111.  Appropriation  necessary  to  authorize  warrant.  In  all  cases 
of  specific  appropriations,  salaries,  pay  and  expenses,  ascertained  and 
allowed  by  law,  found  due  to  individuals  from  the  state,  when  audited,  the 
auditor  must  draw  warrants  upon  the  treasury  for  the  amount;  but  in 
cases  of  unliquidated  accounts  and  claims,  the  adjustment  and  payment 
of  which  are  not  provided  for  by  law,  no  warrants  must  be  drawn  by  the 
auditor,  or  paid  by  the  treasurer,  until  appropriation  is  made  by  law  for 
that  purpose,  nor  must  the  whole  amount  drawn  for  and  paid  for  any  pur-,, 
pose  or  under  any  one  appropriation  ever  exceed  the  amount  appropriated. 7 

Hist.      R.    C,    §    111  ;    '66,    p.    190,    §    10  ;    R.    S.,        auditor    cannot    draw    a    warrant    upon    such    fund. 
§    214.  O     A.    G.    '05-06,    p.    56. 

Cross    ref.      No   money    shall    be   drawn    from    the  Salaries:      Where    a   salary  has  been   fixed  by  the 

treasury   except   pursuant   to   appropriation :     Const.  legislature   for   a   constitutional    office,    a   statute   di- 

VII,    13.  recting    the    payment    of    salaries,    authorizing    the 

Cited:      Kingsbury   v.    Anderson    (1898)    5    I.    771,  auditor  to  draw  a  warrant  therefor  is  sufficient  ap- 

ol   P     744  propriation.      Reed   v.    Huston    (1913)    24    I.    26,    132 

_,   '          *  .                   .  M            T .    . .                    .      f    .,  P-    109,    Ann.    Cas.    1915A    1237.      Rich    v.    Huston 

Exhausted    appropriation:      If   the    amount   of    the  (1913)    24   I.   34     132   P     112 
fund    appropriated   by   law   has  been   exhausted,    the 

§  112.  Auditor  to  report  delinquent  collectors.  The  auditor  must 
report  to  the  legislature,  within  ten  day.c:  after  the  commencement  of  each 
regular  session,  a  list  of  all  the  collectors  of  revenue,  and  other  holders  of 
public  money,  whose  accounts  remain  unsettled  for  six  months  after  they 
ought  to  have  been  settled  according  to  law,  and  the  reasons  therefor. 

Hist.      R.    C,    §    112;    '66,   p.    190,    §    13 ;    R.    S.,    § 
217. 
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§  113.  Inspection  of  books  by  legislature.  All  the  books,  papers, 
letters,  and  transactions  pertaining  to  the  office  of  the  auditor  are  open  to 
the  inspection  of  a  committee  of  the  legislature,  or  either  branch  thereof, 
who  shall  examine  all  the  auditor's  accounts. 

Hist.      R.    C,    §    113;    '66,   p.    190,    §    15  ;    R.    S.,    § 
219. 

§  114.  Seal  of  office.  The  auditor  must  keep  a  seal  of  office,  for  the 
authentication  of  all  papers,  writings,  and  documents  required  by  law  to 
be  certified  by  him,  and  copies  so  authenticated  and  certified,  of  all  papers 
and  documents  lawfully  deposited  in  his  office,  must  be  received  in  evidence 
as  the  original. 

Hist.      R.    C,    §     114;    '66,    p.    190,    §    17;    R.    S., 
§    220. 

§  115.  Official  bond.  The  auditor  must  execute  an  official  bond  in 
the  sum  of  ten  thousand  dollars. 

Hist.      R.   C,    §    115;   R.    S.,    §    222. 

Comp.  leg.— Cal.     See  Pol.  C.   1872,   §   442  ;  Kerr's 
C.    ib. 

§  116.  Appointment  of  deputy.  The  auditor  may  appoint  a  deputy 
who  shall  receive  no  compensation  as  deputy. 

Hist.     R.  C,  §    116  ;  based  upon  R.  S.,   §   218.  for  clerical    assistance   found   in   the   genera!    appro- 

Code   Commissioner   MacLane's   note:      The   salary        pristion    bills, 
of    the   deputy   is   payable   out   of   the   appropriation 

ARTICLE    5. 
STATE   TREASURER. 

§  1 1 7.     Duties  of  treasurer.      It  is  the  duty  of  the  treasurer : 

1.  To  receive  and  keep  all  moneys  belonging  to  the  state  not  required 
to  be  received  and  kept  by  some  other  person. 

2.  To  file  and  keep  the  certificates  of  the  auditor  delivered  to  him 
when  moneys  are  paid  into  the  treasury. 

3.  To  deliver  to  each  person  paying  money  into  the  treasury  a  receipt 
showing  the  amount,  the  sources  from  which  the  money  accrued,  and  the 
funds  into  which  it  is  paid,  which  receipts  must  be  numbered  in  order,  be- 
ginning with  number  one  at  the  commencement  of  each  fiscal  year. 

4.  To  pay  warrants  drawn  by  the  auditor  out  of  the  funds  upon,  and 
in  the  order  in,  which  they  are  drawn. 

5.  Upon  payment  of  any  warrant,  to  take  upon  the  back  thereof  the 
receipt  of  the  person  to  whom  it  is  paid,  and  file  and  preserve  the  same. 

6.  To  keep  an  account  of  all  moneys  received  and  disbursed. 

7.  To  keep  separate  accounts  of  the  different  funds. 

8.  To  report  to  the  auditor,  on  the  last  day  of  each  month,  the  amount 
disbursed  for  redemption  of  bonds  and  in  payment  of  warrants  during  the 
month;  which  report  must  show  the  date  and  number  of  such  bonds  and 
warrants,  the  funds  out  of  which  they  were  paid,  and  the  balance  of  cash  on 
hand  in  the  treasury  to  the  credit  of  each  fund. 

9.  At  the  request  of  either  house  of  the  legislature,  or  any  committee 
thereof,  to  give  information  in  writing  as  to  the  condition  of  the  treasury 
or  upon  any  subject  relating  to  the  duties  of  his  office. 

10.  To  report  to  the  governor  at  the  time  prescribed  in  this  code,  the 
exact  balance  in  the  treasury  to  the  credit  of  the  state,  with  a  summary 
of  the  receipts  and  payments  of  the  treasury  during  the  two  preceding 
fiscal  years. 

11.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued 
from  his  office. 

12.  To  discharge  such  other  duties  as  may  be  imposed  upon  him  by 
law. 
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Hist.      R.    C,    §    117;    R.    S.,    §    230    (See    '64,    p.  Payment   of   warrants:      State   treasurer   must   re- 

415,    §    2).  fuse    payment    of    a    state    warrant    drawn    by    the 

Comp.    leg.— Cal.       Similar    but    "controller"    for  &tate    auditor    unless    he    is    satisfied    that    it    is    a 

"auditor"   throughout:     Pol.   C.    1872,    §   452:   Kerr's  Proper    and    legal    charge    against    the    state.       Re 

C.   ib.  Huston    (1915)    27  I.  231,   147  P.   1064. 

Cross     ref.       For    other    duties    see    Index    under 

"State   Treasurer." 

§  117a.  Funds  of  state  board  of  land  commissioners.  It  is  the  duty 
of  the  treasurer  in  relation  to  funds  within  the  control  of  the  state  board 
of  land  commissioners  to  receive  from  and  receipt  to  the  board  for  money 
and  evidences  of  indebtedness  (subject,  however,  to  final  payment)  which 
are  accepted  by  banks  as  cash  in  the  ordinary  course  of  business,  and  to 
pay  out  of  such  funds  orders  drawn  thereon  by  the  board,  but  every  order 
must  specify  the  particular  fund  upon  which  it  is  drawn. 

The  state  treasurer  is  authorized  and  empowered  to  purchase  for  the 
state  board  of  land  commissioners  for  its  use  and  benefit,  under  written 
authority  from  said  board,  all  warrants  drawn  on  the  general  fund  of  the 
state  of  Idaho. 

Hist.     Compiled  from  '09,  p.   360,  S.  B.  149,   §§  2, 
3  and  '09,  p.   363,  S.  B.  46,  §   1. 

§  118.  Money  to  be  accompanied  by  certificate.  He  must  receive 
no  money  into  the  treasury  unless  accompanied  by  the  certificate  of  the 
auditor. 

Hist.     R.  C,  §  118;  R.  S.,  §  231.  "auditor",   and  with   additional  provisions:     Pol.   C. 

Comp.    leg.— Cal.      Same    except    "controller"    for        1872«   §   453  •  Kerr's  C.   ib. 

§  118a.  Money  to  be  kept  in  vault.  All  state  moneys  in  the  custody 
of  the  state  treasurer  not  otherwise  deposited  as  is  or  may  be  by  law  pro- 
vided, shall  be  kept  in  the  vault  and  safe  as  provided  for  that  purpose  in 
the  capitol  building  and  in  no  other  place.  A  violation  of  this  section  shall 
subject  the  state  treasurer,  upon  conviction  thereof,  to  pay  a  fine  of  not 
less  than  five  thousand  dollars  nor  more  than  ten  thousand  dollars,  or  to 
imprisonment  in  the  state  prison  for  a  period  of  not  less  than  one  nor  more 
than  ten  years,  or  to  both  such  fine  and  imprisonment. 

Hist.     R.  C,   118a.  based  on   '05,  p.  31,   §   1. 

§  119.  General  fund  defined.  The  general  fund  consists  of  moneys 
received  into  the  treasury  and  not  specially  appropriated  to  any  other  fund. 

Hist.     R.  0.,  §   119;  R.  S.,  §  232.  Cited:      Steunenberg  v.   Storer   (1898)    6   I.  44,   52 

Comp.    leg.— Cal.       Same:    Pol.    C    1872,    §    454;        p-    14- 
Kerr's  C.   ib. 

§  120.  Transfers  to  general  fund.  Whenever  there  shall  be  or  re- 
main in  any  special  or  temporary  fund  created  or  established  by  or  under 
any  law  of  the  state  of  Idaho,  a  surplus  or  unexpended  balance  after  the 
purpose  or  purposes  for  which  such  special  or  temporary  fund  was  pro- 
vided shall  have  been  fully  accomplished,  the  state  auditor  and  state  treas- 
urer are  hereby  authorized,  directed  and  required  to  transfer  such  surplus 
or  unexpended  balance,  from  the  fund  in  which  the  same  shall  be  or  remain 
to  the  general  fund  of  the  state. 

Hist.     R.   C,   §   120;   '05,  p.  219,   §    1. 

§121.  Same:  Revenues  temporarily  diverted.  Whenever  revenues 
are  diverted  from  the  general  fund  of  the  state,  in  order  to  provide  a  special 
or  temporary  fund  for  a  particular  purpose  or  a  number  of  purposes,  and 
such  purpose  or  purposes  shall  have  been  fully  accomplished,  such  diversion 
shall  cease,  and  thereafter  such  revenues  shall  accrue  to  the  general  fund 
as  they  did  prior  to  the  time  when  such  diversion  was  authorized  and 
required. 

Hist.     R.   C,   §    121  ;   '05,  p.   219,   §   2. 

§  122.  Apportionment  of  forest  reserve  funds.  It  shall  be  the  duty 
of  the  state  treasurer  to  receive  any  and  all  moneys  paid  or  offered  to  be 
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paid  to  him  as  such  treasurer  by  the  treasurer  of  the  United  States  on 
account  of  the  moneys  received  from  such  forest  reserve,  under  and  by 
virtue  of  the  act  of  congress  of  June  30,  1906,  and  to  keep  a  separate 
account  of  the  sums  received  from  each  reserve,  and  to  apportion  the 
distributive  shares  of  the  same  among-  the  several  counties  in  which  such 
forest  reserves  are  situated  in  proportion  to  the  area  of  such  reserve  in 
such  county,  and  to  pay  the  same  over  to  the  several  county  treasurers  of 
such  counties  at  least  once  in  each  and  every  year,  and  as  soon  after  the 
same  is  received  as  such  apportionment  can  be  made. 

As  soon  as  any  of  said  moneys  are  received  by  the  county  treasurer, 
he  shall  apportion  the  same  as  follows :  Seventy-five  per  cent  thereof  to 
the  general  road  fund  of  the  county,  to  be  used  in  the  construction  and 
repair  of  roads  and  bridges  in  the  county,  under  the  direction  of  the  county 
commissioners  of  the  county,  giving  the  preference,  when  other  conditions 
are  equal,  to  roads  and  bridges  in  the  reserves  whenever  and  wherever  the 
same  are  most  needed,  and  twenty-five  per  cent  thereof  to  the  general 
common  school  fund  of  the  county,  to  be  used  in  the  construction,  support 
and  maintenance  of  public  school  houses  and  schools  in  such  county  accord- 
ing to  the  school  laws. 

Hist.     R.  C,   §   122;  '07,  p.  162.  §§   1,  2. 

§123.  Payment  of  warrants.  The  state  treasurer  must  pay  war- 
rants on  any  of  the  several  funds  in  his  office  in  their  regular  order,  as 
prescribed  by  law. 

Hist.     R.  C,   §   123;  '71,   p.  41,   §   1  ;  R.  S..   §   235. 

§  124.  Payment  in  part.  When  any  warrant  is  presented  for  pay- 
ment and  there  is  not  money  on  hand  to  pay  the  warrant  in  full,  the  treas- 
urer must  pay  to  the  holder  thereof  such  sums  only  as  may  be  in  the  fund 
upon  which  the  warrant  is  drawn,  and  divide  the  warrant,  retaining  that 
portion  on  which  the  number  of  the  warrant  is,  and  require  the  owner  of 
the  warrant  to  receipt  for  the  amount  received,  on  the  back  of  said  por- 
tion ;  the  other  part  of  the  warrant  must  be  returned  to  the  owner  thereof, 
with  the  following  indorsement  on  the  back:  No.  (in  figures)  ;  number  of 
warrant  written ;  total  amount  of  warrants  to  date ;  amount  paid  on  war- 
rant; balance  due  on  warrant  on  the  date  of  partial  payment;  date  of 
partial  payment ;  name  of  treasurer.  And  said  portion  of  warrant,  so 
indorsed,  constitutes  a  charge  against  the  fund  on  which  it  was  originally 
drawn  for  the  amount  of  the  balance  as  shown  by  the  indorsement,  and  is 
payable  out  of  the  first  money  in  said  fund ;  and  the  above  provided  division 
of  any  warrant  in  no  way  destroys  its  validity ;  but  nothing  in  this  chapter 
must  be  construed  as  allowing  the  payment  of  interest  on  interest. 

Hist.     R.  C„  §   124  ;  "II,  p.  41,   §  2  ;  R.  S.,   §  236. 

§125.  Unpaid  warrants :  Interest.  It  is  the  duty  of  the  state  treas- 
urer to  keep  a  register  of  the  state  warrants  presented  to  him,  and  not 
paid  for  want  of  funds,  in  the  order  of  their  presentation,  and  to  write 
across  the  back  of  same,  "Presented  and  not  paid  for  want  of  funds,"  said 
indorsement  to  be  dated  and  signed  by  the  treasurer;  and  said  warrants 
draw  interest  at  the  rate  of  six  per  cent  per  annum  from  date  of  pre- 
sentation until  paid. 

Hist.     R.  C,  §  125;  R.  S.,  §  238   (See  '64,  p.  415, 
§   5)  ;  '99,  p.   228,  §   1  ;  '01,  p.   107,   §   1. 

§  126.     Refusal  to  pay  warrants.  If  the  state  treasurer  wilfully 

and  unlawfully  refuses  to  pay  any  warrant  lawfully  drawn  upon  the  treas- 
ury, he  forfeits  and  must  pay  fourfold  the  amount,  to  be  recovered  by 
action  against  the  treasurer  and  his  sureties  on  his  official  bond,  or 
otherwise. 

Hist.      R.    C,    §    126;    R.    S.,    §    240    (See    '64,    p. 
415,    §    10). 
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§  126a.  Delivery  of  bonds  sold  outside  state.  Whenever  bonds  sold 
by  the  state  of  Idaho  are  to  be  delivered  to  the  purchasers  outside  the 
state  capital,  the  state  treasurer  is  authorized  and  empowered  to  deliver 
the  said  bonds  through  the  agency  of  any  bank  qualified  as  a  depository 
of  state  moneys.  The  treasurer,  upon  deposit  of  the  said  bonds  with  such 
bank  for  delivery,  shall  take  a  receipt  therefor  under  the  seal  of  the  bank, 
and  such  receipt  shall,  pending  the  payment  to  the  state  treasurer  of  the 
moneys  due  from  the  sale  of  the  said  bonds,  be  a  sufficient  accounting  for 
the  bonds  on  the  part  of  the  treasurer. 

Hist.     '09,  p.   361,   S.   B.   47,    §    1. 

§  126b.  Payment  of  bonds  and  interest  coupons  outside  state.  When- 
ever any  bonds  of  the  state  of  Idaho,  or  interest  coupons  thereof,  become 
due  and  payable  at  a  place  outside  the  state  capital,  the  treasurer  of  the 
state  of  Idaho  is  hereby  authorized  and  empowered  to  purchase  of  any 
bank  in  the  state,  qualified  as  a  state  depository,  a  draft  drawn  on  any 
reputable  bank  in  the  city  of  New  York  for  the  payment  of  the  principal 
and  interest  of  any  such  bond  or  coupon.  He  shall  take  a  receipt  under 
the  seal  of  the  bank,  specifying  for  what  amount  said  draft  was  issued 
and  for  what  purpose,  and  said  receipt  shall  be  accepted  during  the  interim 
between  the  issuance  of  such  draft  and  the  return  of  any  bond  or  coupon, 
or  any  other  form  of  indebtedness  for  which  said  draft  was  issued,  by  any 
examiner  of  the  state  treasurer's  office  as  an  evidence  of  the  payment  of 
the  bonds  and  coupons,  and  shall  be  reported  in  his  report  as  cash  advanced 
f  pr  payment  of  bonds  and  interest. 

/Hist.     "09,  p.  361,  S.  B.  47,  §   2. 

§  137.  Inspection  of  treasurer's  office.  The  books,  papers,  letters 
and  transactions  pertaining  to  the  office  of  treasurer,  are  at  all  times  dur- 
ing office  hours  open  to  the  inspection  of  a  committee  of  the  legislature,  or 
either  branch  thereof,  to  examine  and  settle  all  accounts,  or  to  take  copies 
of  the  same,  and  to  count  all  moneys ;  and  when  the  successor  of  any  such 
treasurer  is  appointed  and  qualified,  the  state  auditor  must  examine  and 
settle  all  the  accounts  of  such  treasurer,  remaining  unsettled,  and  give  to 
him  a  certified  statement,  showing  the  balance  of  moneys,  securities  and 
effects  for  which  he  is  accountable,  and  which  have  been  delivered  to  his 
successor,  and  report  the  same  to  the  legislature. 

Hist.     R.  C,   §   137  ;  R.   S.,   §  237    (See  '64,  p.  415, 

§  4). 

§  138.  Same:  Inspection  by  governor.  The  governor  of  the  state 
is  hereby  authorized  and  directed,  at  any  time  whenever  he  considers  it 
necessary  for  the  safe  keeping  and  disbursement  of  public  moneys,  to  make 
an  examination  of  the  amount  in  the  possession  of  the  state  treasurer, 
and  for  that  purpose  must  have  access  to  the  same. 

Hist.     R.  C,  §  138  ;  '65,  p.  141,  §  2  ;  R.  S.  §  242. 

§139.  Official  seal :  Authentication  of  papers.  The  treasurer  must 
keep  a  seal  of  office  for  the  authentication  of  all  papers,  writings  and  docu- 
ments required  by  law  to  be  certified  by  him ;  and  copies  so  authenticated 
and  certified,  of  all  papers  and  documents  lawfully  deposited  in  his  office, 
must  be  received  in  evidence  as  the  original  documents. 

Hist.     R.  C,   §   139;  '64,  p.  415,  §  9  ;  R.  S.  §  239. 

§  140.  Deputy  treasurer.  The  state  treasurer  may  appoint  a  deputy 
state  treasurer,  who  shall  take  the  oath  as  required  of  his  principal,  and 
may  perform  all  the  official  duties  of  such  principal,  being  subject  to  the 
same  regulations  and  penalties,  and  for  all  whose  official  acts  the  state 
treasurer  shall  be  responsible.  The  state  treasurer  shall  require  his  deputy 
to  execute  an  official  bond  to  the  state  of  Idaho  in  the  sum  of  fifty  thousand 
dollars. 

Hist.      '15,   c.   114,   p.   261  ;  R.   C,   §    140,   based  on 
'9?,  p.   150,   §§   1,  2,  3  and  '99,  p.  220,  §§   1,  2,  3. 
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§  141.  Official  bond.  The  state  treasurer  must  execute  an  official 
bond  in  the  sum  of  two  hundred  and  fifty  thousand  dollars. 

Hist.      '15,   c.   99,    §    1,   p.    238;   R.    S.,    §    234    (act  Comp.  leg.— Cal.     Similar  except  amount  of  bond 

Feb.    10,    '87);    R.    C,     §     141;    '09,    p.    358,    S.    B.        ia  $100,000:     Pol.   C.    1872,   §    459;   Kerr's  C    ib 
ISO,   §    1. 

ARTICLE  6. 
ATTORNEY  GENERAL. 

§  142.  Duties  of  attorney  general.  It  is  the  duty  of  the  attorney 
general : 

1.  To  attend  the  supreme  court  and  prosecute  or  defend  all  causes  to 
which  the  state  or  any  officer  thereof,  in  his  official  capacity,  is  a  party; 
and  all  causes  to  which  any  county  may  be  a  party,  unless  the  interest  of 
the  county  is  adverse  to  the  state  or  some  officer  thereof  acting  in  his  official 
capacity.  Also  to  prosecute  and  defend  all  the  above  mentioned  causes 
in  the  United  States  courts.  And  in  all  cases  where  he  shall  be  required 
to  attend  upon  the  United  States  courts,  other  than  those  sitting  within 
this  state,  he  shall  be  allowed  his  necessary  and  actual  expenses,  all  claims 
for  which  shall  be  audited  by  the  state  board  of  examiners.  And  there  is 
hereby  annually  appropriated  out  of  any  money  in  the  state  treasury  not 
otherwise  appropriated,  a  sufficient  sum  for  the  payment  of  such  expenses 
not  exceeding  the  sum  of  five  hundred  dollars  in  any  one  year. 

2.  After  judgment  in  any  of  the  causes  referred  to  in  the  preceding 
subdivision,  to  direct  the  issuing  of  such  process  as  may  be  necessary  to 
carry  the  same  into  execution. 

3.  To  account  for  and  pay  over  to  the  proper  officer  all  moneys  which 
may  come  into  his  possession  belonging  to  the  state  or  to  any  county. 

4.  To  keep  a  docket  of  all  causes  in  which  he  is  required  to  appear, 
which  must,  during  business  hours,  be  open  to  the  inspection  of  the  public, 
and  must  show  the  county,  district,  and  court  in  which  the  causes  have 
been  instituted  and  tried,  and  whether  they  are  civil  or  criminal ;  if  civil, 
the  nature  of  the  demand,  the  stage  of  the  proceedings,  and,  when  prose- 
cuted to  judgment,  a  memorandum  of  the  judgment;  of  any  process  issued 
thereon,  and  whether  satisfied  or  not,  and  if  not  satisfied,  the  return  of 
the  sheriff ;  and  if  criminal,  the  nature  of  the  crime,  the  mode  of  prosecu- 
tion, the  stage  of  the  proceedings,  and,  when  prosecuted  to  sentence,  a 
memorandum  of  the  sentence  and  of  the  execution  thereof,  if  the  same 
has  been  executed,  and  if  not  executed,  of  the  reasons  of  the  delay  or 
prevention. 

5.  To  exercise  supervisory  powers  over  prosecuting  attorneys  in  all 
matters  pertaining  to  the  duties  of  their  offices,  and  from  time  to  time 
require  of  them  reports  as  to  the  condition  of  public  business  intrusted  to 
their  charge. 

6.  To  give  his  opinion  in  writing,  without  fee,  to  the  legislature  or 
either  house  thereof,  and  to  the  governor,  secretary  of  state,  treasurer, 
auditor,  and  the  trustees  or  commissioners  of  state  institutions,  when 
required,  upon  any  question  of  law  relating  to  their  respective  offices. 

7.  When  required  by  the  public  service,  to  repair  to  any  county  in 
the  state  and  assist  the  prosecuting  attorney  thereof  in  the  discharge  of 
his  duties. 

8.  To  bid  upon  and  purchase,  when  necessary,  in  the  name  of  the 
state,  and  under  the  direction  of  the  auditor,  any  property  offered  for  sale 
under  execution  issued  upon  judgments  in  favor  of  or  for  the  use  of  the 
state,  and  to  enter  satisfaction  in  whole  or  in  part  of  such  judgments  as 
the  consideration  for  such  purchases. 

9.  Whenever  the  property  of  a  judgment  debtor  in  any  judgment 
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mentioned  in  the  preceding  subdivision  has  been  sold  under  a  prior  judg- 
ment, or  is  subject  to  any  judgment,  lien,  or  incumbrance,  taking  preced- 
ence of  the  judgment  in  favor  of  the  state,  under  the  direction  of  the 
auditor,  to  redeem  such  property  from  such  prior  judgment,  lien,  or  in- 
cumbrance; and  all  sums  of  money  necessary  for  such  redemption  must, 
upon  the  order  of  the  board  of  examiners,  be  paid  out  of  any  money  appro- 
priated for  such  purposes. 

10.  When  in  his  opinion  it  may  be  necessary  for  the  collection  or 
enforcement  of  any  judgment  hereinbefore  mentioned,  to  institute  and 
prosecute,  in  behalf  of  the  state,  such  suits  or  other  proceedings  as  he 
may  find  necessary  to  set  aside  and  annul  all  conveyances  fraudulently 
made  by  such  judgment  debtors;  the  cost  necessary  to  the  prosecution 
must,  when  allowed  by  the  board  of  examiners,  be  paid  out  of  any  appro- 
priations for  the  prosecution  of  delinquents. 

11.  To  discharge  the  other  duties  prescribed  by  law. 

12.  To  report  to  the  governor,  at  the  time  required  by  this  code,  the 
condition  of  the  affairs  of  his  department,  and  to  accompany  the  same  with 
a  copy  of  his  docket,  and  of  the  reports  received  by  him  from  prosecuting 
attorneys. 


Hist.  R.  C  §  142;  R.  S.,  §  250  (See  '85,  p.  31, 
§  3),  modified  by  Const.  IV,   18,  '01,  p.   162,   §   1. 

Cross  ref.  For  other  duties,  see  Index  under 
"Attorney   General." 

Comp.  leg.— Cal.  See  Pol.  C.  1872,  §  470,  as 
amended :    Kerr's   C.    ib. 

Cases  in  supreme  court:  The  attorney  general  is 
the  attorney  for  the  state  on  an  appeal  from  a 
judgment  of  conviction  in  a  criminal  case  and  must 
be  served  with  the  transcript  and  appellant's  brief. 
S.  v.  Miles  (1906)  11  I.  784,  83  P.  697;  S.  v. 
Squiers  (1908)  15  I.  327,  97  P.  411;  S.  v.  Burgy 
(two  cases)    (1912)   22  I.  586,  588,  127  P.  779. 

In  an  action  by  a  county  to  recover  from  a  cor- 
poration road  poll  tax  due  the  county  from  an  em- 
I  loyee  of  the  corporation,  the  appeal  may  be 
taker,  in  the  name  of  the  county  by  the  prosecut- 
ing attorney.  Kootenai  Co.  v.  Hope  L.  Co.  (1907) 
IS   I.   262,   89   P.    1054. 


The  attorney  general  is  the  attorney  for  a  coun- 
ty on  an  appeal  from  a  judgment  in  a  suit  in 
which  the  county  is  a  party,  and  must  be  served 
as  such  with  the  transcript  and  brief  of  appellant. 
Corker  v.  Elmore  Co.   (1906)    11  I.  787,  84  P.  509. 

Giving  opinions  not  required  by  law:  The  at- 
torney general  is  only  required  to  give  opinions  to 
the  legislature,  state  officers,  and  heads  of  state 
departments  when  requested  to  do  so  in  writing 
and  then  only  in  matters  relating  to  their  duties 
or  matters  in  which  the  state  is  a  party  or  is  di- 
rectly interested.  The  custom  seems  to  prevail 
(Lased  upon  a  misunderstanding  of  the  duties  of 
the  attorney  general)  whereby  county  and  school 
district  officers  and  private  citizens  write  for  opin- 
ions upon  nearly  every  conceivable  subject.  O.  A. 
G.  '97-98,  p.  5;  '01-'02,  p.  27;  '05-'06  pp.  117,  122, 
133,    135,    137  ;    '07-'08,   p.   fi. 


§  143.     Official  bond.     The  attorney  general  must  execute  an  official 
bond  in  the  sum  of  five  thousand  dollars. 


Hist.     R.  C,   §    143;  R.   S.,   §  252. 

Comp.  leg. — Cal.     Same  except  "ten"   for   "five" 
Pol.  C.   1872,   §   473;  Kerr's  C.  ib. 
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CHAPTER  11. 

STATE  BOARD  OF  EXAMINERS. 

11:1  Constitution  of  board.  The  board  of  examiners  created  by 
section  18,  of  article  4  of  the  constitution  is  styled  the  "State  Board  of 
Examiners."  The  governor  is  chairman  of  the  said  board.  The  state 
auditor  is  ex  officio  secretary  of  the  state  board  of  examiners. 

Hist.     '13,  c.  15,  §   1,  p.  55,  redrafted;  '90-'91,  p.  Also    see    Const.    V,    10,    for    jurisdiction    of    su- 

45,   §   1,  reenacted  '99,  p.  24,  §   1  ;  R.  C,  §   144.  preme   court  over   claims   against  the   state. 

Cross    ref .      Constitution    and    powers    of    board : 
Const.    IV,    18. 

1 1 :2.  Sessions  of  board.  Regular  sessions  of  the  state  board  of 
examiners  shall  be  held  on  the  third  Tuesday  of  each  month,  in  the  office 
of  the  state  auditor.  Special  sessions  may  be  held  at  any  time  in  such  office 
if  all  members  are  present.  No  claim  shall  be  examined  and  passed  upon 
by  any  member  unless  a  majority  of  the  board  is  present. 

Hist.     '13,   c.   15,    §    2,   p.   55;   '90-'91,   p.   45,   §   2,  Cited:       (Dis.    op.)    Pyke    v.    Steunenberg    (1897) 

reenacted   '99,   p.   24,   §   2  ;  R.  C,   §    145.  5  I.  614,   51  P.  614. 

1 1 :3.  Duties  of  secretary :  Record  of  claims.  It  is  the  duty  of  the 
state  auditor,  acting  as  secretary  of  the  board  of  examiners,  to  receive  and 
file  all  claims  against  the  state,  and  for  this  purpose  he  shall  keep  a  book 
in  which  shall  be  entered  a  record  of  all  claims  so  presented,  giving  the 
name  and  address  of  each  claimant,  the  amount  claimed,  the  amount  al- 
lowed by  the  board,  the  number  of  the  warrant  by  which  paid,  and  such 
other  information  as  may  be  necessary  in  order  to  preserve  a  complete 
history  of  each  claim. 

Hist.     R.   C,    §    145a,   enacted  by   '13,   c.   15,   §   3,  Cross    ref.      Claims    to    be    exhibited    to    auditor: 

p.  56.  §   109.     Allowed  claims  to  be  preserved  by  auditor: 

§    110. 

1 1 :4.  Same :  Voucher  forms.  It  is  the  duty  of  the  state  auditor, 
with  the  approval  of  the  state  board  of  examiners,  to  prescribe  forms  of 
vouchers  on  which  all  claims  against  the  state  must  be  submitted,  and 
when  such  forms  of  vouchers  have  been  prescribed  no  claim  against  the 
state  shall  be  received  and  filed  by  the  state  auditor  unless  the  same  shall 
be  presented  on  the  proper  form. 

Hist.     R.   C,    §    145b,   enacted  by   '13,   c.   15,   §    3, 
p.    56. 

11:5.  Vouchers  for  travel.  On  all  vouchers  submitted  for  travel 
expenses,  there  must  appear  a  certificate  signed  by  the  head  of  the  depart- 
ment for  which  the  travel  was  performed,  stating  that  the  travel  was  per- 
formed under  competent  orders,  the  purpose  for  which  it  was  undertaken, 
and  that  the  same  was  necessary  in  the  public  service.  Such  vouchers  must 
also  show  the  points  between  which  the  travel  was  performed,  the  date  on, 
and  the  place  at  which  each  separate  item  of  expense  was  contracted,  and 
a  receipt  for  all  amounts  reported  as  paid  must  accompany  the  claim.  The 
party  submitting  a  voucher  for  travel  expenses  must  sign  thereon  a  cer- 
tificate that  the  account  is  correct  and  just. 


Hist.      R.   C,    §    145c,   enacted  by   '13,   c.   15,   §    3, 
p.    56. 


63 


11:6  STATE  OFFICERS 

1 1 :6.  Vouchers  for  supplies.  Vouchers  submitted  for  supplies  fur- 
nished the  state  must  set  forth  in  itemized  form  the  number  or  amount, 
and  price  of  each  article  included  in  the  account.  Such  vouchers  must 
contain  certificates  signed  by  the  head  of  the  department  or  institution  to 
the  effect  that  the  supplies  were  ordered  by  proper  authority,  that  they  ^ 
were  necessary  in  the  public  service,  thaJLthe  account  is  correct  and  just* 
and  that  the  supplies  charged  for  have  actually  been  received  in  number 
and  amount  as  charged.  Such  vouchers  must  also  contain  a  certificate 
from  the  party  rendering  the  account  that  the  same  is  correct  and  just, 
that  the  supplies  charged  for  have  actually  been  furnished,  and  that  he  has 
received  payment  therefor. 

Hist.      R.   C,    §    145d,   enacted  by  '13,   c.    15,   §    3, 
p.   56. 

1 1 :7.  Vouchers  for  services.  Vouchers  submitted  for  services  other 
than  the  payment  of  salaries  fixed  by  law  must  set  forth  the  particular 
service  rendered,  the  rate  of  pay,  and  the  total  amount  due.  Where  the 
voucher  covers  separate  noncontinuous  services  each  item  must  be  sepa- 
rately stated.  Such  vouchers  must  contain  a  certificate  from  the  head  of 
the  department  or  institution  to  the  effect  that  the  services  were  necessary 
in  the  public  service,  that  they  were  actually  rendered  as  charged,  and  that 
the  account  is  correct  and  just.  They  must  also  contain  a  certificate  from 
the  party  rendering  the  account  that  the  same  is  correct  and  just,  that  the 
services  charged  for  were  actually  rendered  and  that  he  has  received^  pay- 
ment therefor.  f/f 

Hist.      R.    C,    §    145e,    enacted  by    '13,    c.    15,    §    3,  '  .*■    *    <^ 

p.   56. 

11:8.  Vouchers  for  payroll.  For  all  institutions  or  departments 
where  the  officers  and  employees  are  paid  a  fixed  monthly  salary,  a  voucher 
may  be  submitted  in  the  form  of  a  monthly  payroll  covering  the  compen- 
sation of  such  officers  and  employees.  This  payroll  must  be  signed  on  the 
proper  line  by  each  person  carried  for  pay  thereon,  which  signature  will 
serve  as  a  receipt  for  pay  for  the  month  covered  by  the  roll.  A  warrant 
will  be  mailed  by  the  state  auditor  to  each  person  carried  on  such  rolls 
for  the  amount  of  his  salary.  The  vouchers  must  contain  a  certificate 
from  the  head  of  the  department  or  institution  to  the  effect  that  the  serv- 
ices were  necessary  in  the  public  service,  that  they  were  actually  rendered 
as  charged,  that  the  rate  of  pay  of  each  individual  carried  thereon  has 
been  lawfully  fixed  by  proper  authority,  and  that  the  account  is  correct 
and  just. 

Hist.      R.    C,    §    145f,   enacted   by   '13,   c.    15,    §    3, 
p.    57. 

1 1 :9.  Filing,  examination  and  correction  of  claims.  Whenever  a 
voucher  is  received  by  the  state  auditor  he  shall  before  filing  the  same, 
examine  or  cause  it  to  be  examined  and,  if  it  is  not  correct  in  form  or 
amount,  or  if  there  are  no  funds  in  the  state  treasury  out  of  which  the 
same  may  lawfully  be  paid,  he  shall  forthwith  return  the  same  to  the 
party  rendering  the  account  for  correction  or  for  submission  at  a  later 
date  if  there  is  made  an  appropriation  out  of  which  the  same  may  lawf uly 
be  paid. 

Hist.      R.    C,    §    145g,    enacted  by   '13,   c.    15,    §    3, 
p.   57. 

11 :10.  Certificate  of  auditor.  On  all  accounts  submitted  to  the  state 
board  of  examiners  for  their  action,  the  state  auditor  must  certify  that 
the  account  is  in^n^opexform,  that  the  totals  carried  thereon  are  correct, 
[/  that  receipted  vouchers,  showing  the  payment  of  all  items  for  which  re- 
imbursement is  asked  are  submitted  therewith,  and  that  there  are  funds 
in  the  state  treasury  out  of  which  the  same  may  lawfully  be  paid. 

Hist.      R.   C,    §    145h,   enacted  by   '13.   c.    15.    §    3, 
p.   57. 
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11:11.  Auditor's  civil  liability.  For  the  proper  performance  of  the 
duties  herein  enjoined  upon  the  state  auditor,  as  secretary  of  the  state 
board  of  examiners,  or  for  any  unlawful  or  irregular  payment  of  any 
account  submitted  against  the  state,  the  state  auditor  is  hereby  made 
responsible  upon  his  official  bond. 

Hist.      R.    C,    §    145i,   enacted   by    '13,    c.    15,    §    3.  fund,    in    the    absence    of    collusion,    theft    or    actual 

p.   57.  fraud,    resort    should    be    had    to    civil    rather    than 

Liability    for   mistake:      If    a   mistake   is   made   by  cJinaiJ*|   J?™*d^      (Mor^a^    J-    dissents.)      Re    Hu- 

the   auditor   in   drawing  a  warrant  upon   the   wrong  ston   (1915)   2<   T.  231,   147  P.  1064. 

11:12.  Criminal  liability  for  false  certificate.  The  making  of  any 
false  certificate  on  any  voucher  on  which  money  is  to  be  paid  by  the  state, 
for  the  purpose  of  securing  or  aiding  tc  secure  the  payment  of  any  claim 
not  a  just  and  proper  charge  against  the  state,  is  hereby  declared  to  be  a 
felony  under  the  provisions  of  section  6385. 

Hist.      R.    C,    §    145j,   enacted   by    '13,   c.    15,    §    3, 
P.  68. 

11:13.  Audit  of  claims.  It  is  the  duty  of  the  state  board  of  exam- 
iners to  examine  all  claims,  except  salaries  and  compensation  of  officers 
fixed  by  law,  and  except  fixed  appropriations  for  principal  and  interest  of 
the  public  bonded  debt,  and  except  claims  against  the  state  already  pre- 
sented to  the  board  and  favorably  reported  by  it  to  the  legislature  for 
passage.  The  board  may  approve  or  disapprove  any  claim  or  demand 
against  the  state,  or  any  item  thereof,  or  may  recommend  a  less  amount 
in  payment  of  the  whole,  or  any  item  thereof,  and  a  decision  of  a  majority 
of  the  members  shall  stand  as  the  decision  of  the  board.  But  no  claim 
shall  be  examined,  considered  or  acted  upon  by  said  board,  unless  the  state 
auditor,  as  secretary  of  the  state  board  of  examiners,  shall  have  indorsed 
thereon  the  certificates  required  to  be  made  by  him  by  section  10  of  this 
chapter,  and  unless  receipted  vouchers  are  therewith  showing  the  payment 
of  all  items  for  which  reimbursement  is  asked. 

Hist.  '13,  c.  15,  §  4,  p.  58;  '90-'91,  p.  45,  §  3,  Effect  of  certificate:  Under  a  territorial  statute 
reenacted  '99,  p.  24,  §  3  ;  '03,  p.  373,  §  1  ;  '05,  p.  365,  requiring  persons  having  claims  against  the  terri- 
§  1  ;  R.  C,  §  146.  tory  to  exhibit  the  same,  with  the  evidence  in  sup- 
Cross  ref.  Claims  to  be  exhibited  to  auditor:  P<*t  thereof,  to  the  controller  to  be  audited,  settled 
§  109.  Allowed  claims  to  be  preserved  by  auditor:  ?n^  allowed,  the  controller  has  discretion  in  allow- 
§  110.  For  jurisdiction  of  board  of  examiners  and  »»£  \  claim  and  issuing  his  warrant  therefor  al- 
remedies  afforded  creditors  of  the  state,  see  Const.  though  the  same  has  been  certified  and  corrected  by 
IV.  18  and  V,  10  and  annotations  thereunder.  another    territorial    officer     whose  duty    it    is   to   ex- 

.  amine    and   certify   accounts   of   the   controller  when 

Auditor's    authority:       State    auditor    may    legally  satisfied  of  their  legality.     Crutcher  v.  Cram   (1871) 

draw    a    warrant    in    favor    of    a    claimant    only    as  ^    j    y\1. 

authorized  and  directed  to  do  so  by  the   state  board  '     '  .  

of   examiners.      Re  Huston    (1915)    27   I.   231,    147   P.  Issuance    of    deficiency    warrants:      The    board    of 

IQVA  examiners  has  no  authority  to  authorize  the  issuance 

of    deficiency    warrants    for   the   construction    of,    or 

Claims   to   be   presented:      All    claims   of   whatever  payrnent    for,    a   building    at    the    insane    asylum    at 

character    against    the    state    must    be    submitted    to  Blackfoot,   no  matter  how  evident  the   necessity  for 

the    board.       (Sullivan,    J.,    dissents.)       S.    v.    Nat.  thc  building  may  be.     O.  A.  G.  '13-'14,  p.  39. 

Surety  Co.   (1916)   29  I.  670,  161  P.  1026.  „          ,     .,     .   .       .         ,     .    .       T                       ,    „     .. 

This    section    does    not   contemplate   that    a   money  +IJe™eay  ?f  ?a,m  l*.  re'ecte<!:  „In  »  cafne  «*«?. .h* 

judgment,  obtained  in  the  district  court  may  be  pre-  state  board  of  examiners  unjustly  disallows  a  claim 

sented  to  the  board  as  a  claim.  Thomas  v.  S.   (1909)  against  the  state,  the  claimant  has  his  remedy  under 

1"  T    81     100  P    761  Const.    V,    10,   by   applying  to   the   supreme   court  to 

°Under    this    section    and    Const.    IV,    18,    the   state  hear    such    claim,    and    securing    a    recommendatory 

board    of    examiners    may    disallow,    in    whole    or   in  judgment  to  be  presented  tc .the ,  next  ^"lature  for 

part,    any    claim    presented    by    a    state    officer,    for  J*    &^o\a  p    At             Gooding    (1908)    14    I.    288. 

services  for  clerk  hire,  in  his  said  office.     Bragaw  v.  *•  z>  zyd>  y4  r-  4<5B- 

Gooding   (1908)    14  I.  288,  94  P.  438.  Judicial    review:      It   is   within   the    legitimate   au- 

A    claim    arising    out   of    a    contract   for    the    con-  thority  of  the  court  to  compel  the  board  to  act  upon 

struction  of  a  state  wagon  road  which  stipulates  for  any  matter  which  it  is  by  law  required  to  act  upon, 

final   payment  when  the  contract  is  executed  to  the  but  the  supreme  court  has  no  authority  to  direct  or 

satisfaction   of  the  commissioners   and  board   of   ex-  control    how    such    board    shall    act.       (Sullivan,    J., 

aminers,  must  be  submitted  for  the  approval  of  the  dissents.)      Pyke  v.   Steunenbertr    (1897)    6  I.   614,   51 

board    of    examiners   before   the    auditor    can    be   re-  P.   614. 
quired    to    issue    his    warrant    therefor.       Winter    v. 
Ramsey   (1895)    4   I.   303,  39  P.   193. 

11 :14.      Auditor  drawing  warrant  for  disapproved  claims:      Liability. 

In  case  the  auditor  shall  draw  a  warrant  for  any  claim,  or  part  of  a  claim 
or  item  thereof,  which  is  disapproved  by  the  board,  he  shall  be  liable  upon 
his  official  bond  for  the  same  if  any  loss  shall  accrue  to  the  state  therefrom. 

Hist.     R.    C.    §    147  ;    '90-91    p.     15,    §    4,    reenacted 
'99,   p.   24,   §   4. 
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11 :15.  Board  may  make  rules.  The  board  may  make  such  rules  and 
regulations  for  the  conduct  of  its  business  as  it  may  deem  desirable^  not 
inconsistent  with  law. 

Hist.     R.   C.   §    147;   '90-'91,   p.   45,    §    4,   reenacted  Cited:     Winters  v.  Ramsey   (1895)   4  I.  303,   39  P. 

p     24,    §    5.  ]93. 

CHAPTER  12. 

STATE  EXAMINER. 

12:1.  State  auditor  is  state  examiner.  The  state  auditor  is  ex  officio 
state  examiner.  As  such  he  shall  give  bond  to  the  state  of  Idaho,  to  be 
approved  by  the  governor  and  filed  with  the  secretary  of  state,  in  the  sum 
of  ten  thousand  dollars.  He  shall  be  allowed  no  salary  as  such  examiner 
but  shall  be  allowed  his  actual  and  necessary  traveling  expenses  to  be 
audited  by  the  state  board  of  examiners  and  paid  as  other  salaries-  and 
expenses  of  other  state  officers  are  paid.  For  the  purpose  of  enabling  the 
state  auditor  to  perform  the  duties  of  state  examiner  he  is  hereby  author- 
ized, with  the  approval  of  the  governor,  to  appoint  an  extra  deputy  at  a 
salary  not  to  exceed  two  thousand  dollars  per  annum,  and  the  said  deputy, 
when  traveling  in  the  performance  of  his  duties,  shall  be  allowed  to  receive 
and  collect  his  actual  and  necessary  traveling  expenses. 

Hist.     '13,  c.   Ill,  p.  431  ;  '05,  p.  386,   §   1  ;  R.  C,        no    way    repeals    or    interferes    with    the    powers    of 
§  lri0.  hoards  of  county  commissioners.     Prothero  v.  Comrs. 

Powers  of  county  commissioners:     This  chapter  in        of  Twin  Falls  Co.   (1912)   22  I.  598,  127  P.   175. 

12:2.  Inventory  of  state  property.  It  is  the  duty  of  the  state  exam- 
iner to  keep  an  exact  and  true  inventory  of  all  chattel  property  belonging 
to  the  state,  which  inventory  shall  be  recorded  in  a  permanent  record  to 
be  kept  for  that  purpose,  showing  a  description  of  the  property,  condition, 
for  what  used,  where  located  and  its  cost,  and  said  inventory  shall  annually 
be  revised  on  the  31st  day  of  December. 

Hist.     R.  C,   §   171  ;  '05,  p.  386,  §  2. 

12:3.  Supervision  of  accounts.  He  shall  order  and  enforce  a  correct, 
and,  as  far  as  practicable,  uniform  system  of  bookkeeping  by  state  and 
county  officers,  so  as  to  afford  a  suitable  check  on  their  mutual  action,  and 
insure  the  safety  and  a  thorough  supervision  of  the  funds  of  the  state  and 
of  the  counties  therein.  He  shall  have  full  power  to  expose  false  or 
erroneous  systems  of  accounting,  and  when  necessary  shall  instruct  state 
and  county  officers  in  the  proper  mode  of  keeping  such  accounts. 

Hist.     R.  C,  §   172  ;  '05,  p.  386,   §   3. 

Cited:       Prothero    v.    Comrs.    of    Twin    Falls    Co. 
(1912)    22   I.   598,   127   P.    175. 

12:4.  Report  as  to  bondsmen.  He  shall  ascertain  the  character  and 
financial  standing  of  all  present  and  proposed  bondsmen  of  state  and 
county  officers.  He  shall,  in  the  case  of  county  officers,  report  to  the  board 
of  county  commissioners,  and  to  the  governor,  and  in  the  case  of  state 
officers,  he  shall  report  to  the  governor,  the  knowledge  so  obtained. 

Hist.     R.   C,   *    173;   '05,  p.   386,   §    4. 

12:5.  Examination  of  state  and  county  offices.  He  shall  require  of 
treasurers  of  counties,  from  time  to  time,  as  often  as  he  shall  deem  neces- 
sary, a  verified  and  complete  statement  of  their  accounts.  He  shall  per- 
sonally, without  notice  to  the  officers  and  at  irregular  intervals,  visit  state 
officers  at  least  twice  in  each  year,  stenographers  of  the  district  courts, 
and  county  officers  at  least  once  in  each  year,  and  at  such  time  shall  make 
a  thorough  examination  of  the  books,  accounts  and  vouchors  of  said  officers. 
He  shall  ascertain  in  detail  the  various  items  of  receipts  and  expenditures, 
and  submit  a  report  to  the  proper  authority  thereof. 

Hist.     '09,  p.  145,  S.   B.  137,  §   1;  '05,  p.  386,  §  5;  Cited:      Prothero    v.    Comrs.    of    Twin    Falls    Co. 

R.   C,    5    174.  (1912)    22   I.   598,    127   P.    175. 
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12:6.  Inspection  of  securities  held  by  county  officers.  He  shall  in- 
spect and  verify  the  character  and  amount  of  any  and  all  assets  and  securi- 
ties held  by  county  officers  on  public  account.  He  shall  ascertain  the 
character  and  amount  of  any  commission,  fee  or  other  charges  for  services 
exacted  by  such  officers  without  warrant  of  law. 

Hist.     R.   C,   §    175  ;   '05,  p.  386,   §   6. 

12:7.  Report  of  official  neglect.  He  shall  report  to  the  attorney 
general,  or  prosecuting  attorney,  the  refusal  or  neglect  of  county  officers 
to  obey  his  instructions.  The  attorney  general,  in  case  of  state  officers, 
and  the  prosecuting  attorney,  in  case  of  county  or  municipal  officers,  shall 
promptly  take  action  to  enforce  a  compliance  with  such  instructions  of  the 
state  examiner. 

Hist.     R.  C,  §   176  ;  '05,  p.  386,  §  7. 

Cited:       Prothero    v.    Comrs.    of    Twin    Falls    Co. 
(1912)    22   I.   598,   127   P.    175. 

12:8.      Report  to  governor:      Suspension  of  delinquent  official.      He 

shall  report  to  the  governor  the  result  of  his  examination,  as  well  as  any 
failure  of  duty  of  any  public  official,  as  often  as  he  thinks  it  may  be  re- 
quired by  public  interest.  The  governor  may  cause  the  result  of  any 
examination,  made  by  the  state  examiner,  to  be  made  public,  or,  at  his 
discretion,  may  take  such  action  for  the  public  security  as  the  exigency 
may  demand.  He  may,  if  he  deem  the  public  interest  to  require  it,  suspend 
any  officer  from  further  performance  of  duty  until  the  examination  be 
had,  or  such  security  be  obtained  as  may  be  demanded  for  the  prompt 
protection  of  public  funds. 

Hist.     R.  C,  §  177  ;  '05,  p.  386,  §  8. 

Cited:       Prothero    v.    Comrs.    of    Twin    Falls    Co. 
(1912)   22  I.  598,   127  P.  175. 

12:9.  Officers  to  assist  examiner.  To  enable  the  state  examiner  to 
properly  perform  the  services  herein  required  of  him,  the  county  com- 
missioners and  officers  of  the  several  counties,  the  state  treasurer  and 
auditor,  and  all  other  county  and  state  officers,  shall  afford  all  reasonable 
and  needed  facilities  to  the  state  examiner.  All  officers  and  employees  of 
the  counties,  herein  referred  to,  shall  make  returns  and  exhibits  to  the 
state  examiner,  under  oath,  in  such  form,  and  at  such  time  or  times,  as 
he  shall  prescribe. 

Hist.     R.  C,  §  178  ;  '05,  p.  386,  §  9. 

12:10.  Examination  of  accounts.  He  may  examine  any  of  the  books, 
papers,  accounts,  bills,  vouchers  or  other  documents  or  property  of  any 
or  all  of  the  county  and  state  officers,  and  custodians  of  county  and  state 
funds.  He  may  examine,  under  oath,  county  and  state  officers,  and  the 
custodians  of  county  and  state  funds  aforesaid. 

Hist.     R.  C,  §   179  ;  '05,  p.  386,  §   10.  or  other  evidence   of  the   payment   of  taxes,    when   it 

Auditing    county    books:      The    state    auditor    pos-  is  foun<|  *hat  s^h   evidence  is  necessary  in   making 

sesses  no  authority  to  require  private   individuals  to  a    complete    audit    of    the    county    books.      O.    A.    G. 

produce  their  tax  receipts,  cancelled  personal  checks  ;"    "»   P* 

12:11.  Refusal  to  make  returns  a  felony.  Each  and  every  person 
required  herein  to  make  returns  and  exhibits  to  the  state  examiner,  who 
shall  refuse  or  neglect  to  make  such  returns  or  exhibits,  or  who  shall 
refuse  to  give  such  information  required  by  the  state  examiner,  shall  be 
guilty  of  felony,  and  shall  be  punished  by  a  fine  not  exceeding  five  thousand 
dollars,  or  imprisonment  in  the  penitentiary  not  more  than  five  years,  or 
both. 

Hist.     R.  C,   §   180;  '05,  p.   386,   g  11. 

12:12.  Rendering  false  statements  is  perjury.  Any  person  making 
any  exhibit,  or  giving  information,  as  herein  required,  or  making  any 
statement  under  this  chapter,  on  oath,  who  shall  knowingly  swear  falsely 
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concerning  the  same,  shall  be  guilty  of  perjury,  and  shall  be  punished  in 
the  manner  prescribed  by  law  for  the  punishment  of  perjury. 

Hist.     R.  C,   §   181  ;  '05,  p.   386,   §   12. 

Cross  ref.     Punishment  for  perjury:   §   C486. 

12:13.  Obstruction  of  examiner  a  felony.  Any  person  who  shall 
wilfully  obstruct  or  mislead  the  state  examiner  in  the  execution  of  his 
duties  as  by  this  chapter  prescribed,  shall  be  guilty  of  felony,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  more  than  five  thou- 
sand dollars,  or  imprisonment  in  the  penitentiary  not  more  than  five  years, 
or  both. 

His.     R.  C,  §  182  ;  '05  ;  p.  386,  §   13. 

12:14.  Examiner  may  issue  subpoenas:  Refusal  to  furnish  infor- 
mation. The  state  examiner  may  issue  subpoenas  and  administer  oaths, 
in  the  same  manner,  with  the  same  power  to  enforce  obedience  thereof  in 
the  performance  of  his  said  duties,  as  belongs  and  pertains  to  courts  of 
law  in  this  state.  Any  person  refusing  access  to  the  state  examiner  to 
any  such  books  or  papers,  or  officer,  agent,  clerk,  employee  or  other  person 
aforesaid,  or  who  shall  obstruct  such  access,  or  who  shall  refuse  to  furnish 
any  required  information,  or  who  shall  in  any  manner  hinder  the  thorough 
examination  required  by  this  chapter,  of  the  officers  or  of  the  books,  ac- 
counts, papers  and  finances  pertaining  to  the  county  and  state  officers 
aforesaid,  shall  be  guilty  of  a  felony,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment 
in  the  state  penitentiary  for  a  period  not  exceeding  one  year,  or  both. 

Hist.     R.  C,   §   183;  '05,  p.  386,  §   14. 

12:15.  Annual  report  of  examiner.  The  state  examiner  shall  make 
an  annual  written  report  to  the  governor  of  his  various  official  proceed- 
ings. He  shall  embody  therein  an  abstract  of  the  condition  and  statistics 
of  the  several  county  and  state  finances  as  ascertained  by  him.  The  reports 
hereinbefore  required  to  be  made  to  the  governor  shall  be  printed  when 
ordered  by  the  legislature. 

Hist.     R.   C,   §   184  ;  '05,  p.  386,  §   15.  chapter.      Prothero    v.     Comrs.    of    Twin    Falls    Co. 

Powers   of   county   commissioners:      The   examiner  (i.912)    --  I.   598,    1_7  P.    1<5. 

is   not  required   to   report  to  boards   of   county   com-  tloss  ref-     Reports  of  officers:   §  279. 
missioners,    whose   powers   are   not   abridged   by   this 

12:16.  Examiner  to  receive  no  fee.  If  the  state  examiner  shall,  di- 
rectly or  indirectly,  bargain  for  or  receive  any  fee,  compensation  or  reward, 
other  than  is  provided  by  this  chapter,  for  the  doing  or  refraining  to  do 
his  duty,  as  required  by  this  chapter,  he  shall  be  guilty  of  a  felony,  and 
upon  conviction  thereof,  shall  be  fined  not  exceeding  five  thousand  dollars, 
or  imprisonment  in  the  state  penitentiary  not  more  than  five  years,  or  both. 

Hist.     R.  C,  §   185  ;  '05,  p.  386,  §   16. 

12:17.      Duty  of  attorney  general  and   prosecuting  attorneys.      The 

attorney  general,  or  prosecuting  attorney,  shall,  when  called  upon  by  the 
state  examiner,  aid  him  in  any  investigation  or  matter;  giving  legal  advice, 
and  shall  supervise  the  prosecution  of  all  offenders  under  the  provisions 
of  this  chapter. 

Hist.     R.   C,   §   186;  '05,   p.  386,  §   17. 

12:18.  Default  of  state  treasurer-  If,  at  any  time,  upon  an  exam- 
ination being  made  by  the  state  examiner  of  the  books  and  accounts  of 
the  state  treasurer,  and  the  funds  under  his  control,  it  shall  be  found  that 
the  said  state  treasurer  is  a  defaulter,  it  shall  be  the  duty  of  the  state 
examiner  to  at  once  report  such  fact  to  the  governor,  who  shall  have  author- 
ity upon  receiving  such  report  to  at  once  suspend  the  treasurer,  and  to 
appoint  a  treasurer  temporarily,  and  to  continue  such  suspension  until 
such  defalcation  shall  have  been  made  good :    Provided,  however,  That  in 
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case  it  shall  appear  to  the  satisfaction  of  the  governor  that  such  defalca- 
tion cannot  be  made  good  by  the  state  treasurer,  he  shall  have  authority 
to  declare  said  office  vacant,  and  fill  the  same  by  appointment  as  in  cases 
of  other  vacancies. 

Hist.     R.  C.,   §   187  ;  '05,  p.  386,  §  18. 

12:19.  Default  of  county  treasurer.  If,  at  any  time,  the  state  exam- 
iner, upon  an  examination  of  the  books  and  accounts  of  any  treasurer  of 
any  county,  and  the  funds  under  the  control,  or  in  the  custody  of,  such 
treasurer,  as  authorized  by  law,  shall  find  that  any  such  treasurer  is  a 
defaulter,  he  shall  at  once  report  such  defalcation  or  inability  of  such 
treasurer  to  the  board  of  county  commissioners  of  the  county  interested, 
which  board  of  county  commissioners  shall,  upon  receiving  such  notice, 
from  the  examiner,  have  authority  to  suspend  such  treasurer,  and  to  ap- 
point a  treasurer  temporarily,  and  to  continue  such  suspension  until  such 
defalcation  shall  have  been  made  good:  Provided,  however,  That  such 
board  of  county  commissioners  shall  have  power,  in  case  it  shall  appear  to 
their  satisfaction  that  such  defalcation  cannot  be  made  good,  to  declare 
said  office  vacant,  and  to  fill  the  same  by  appointment  as  required  by  law 
in  case  of  vacancies  arising  in  any  such  office. 

Hist.     R.  C,   §   188;  '05,  p.  386,  §   19. 

CHAPTER  13. 
STATE  DEPOSITORY  LAW. 

ARTICLE    1. 
DEPOSIT  OF  STATE   FUNDS. 

13:1.      State  depository  board.     The  state  board  of  examiners,  sitting    /  . 
as  the  "state  depository  board,"  is  hereby  empowered  and  it  is  hereby 
made  its  duty  to  supervise  the  deposit  of  state  moneys  and  to  enforce 
the  provisions  of  this  chapter. 

Hist.      '15,  c.    168,    §    1,   p.   378;  based  upon   '05  p.  Funds    of    irrigation    district:      These    sections    do 

305,   §§   1,   3,   5,    10  ;  R.   C,   §    127  ;   '09,  p.   363,   S.   B.        not  apply  to  the  deposit  of  irrigation  district  funds 
45;  R.  C,  §§   129,   131,  136;  '09,  p.  362,  S.  B.  49.  by  its  treasurer.     Re  Bank  of  Nampa    (1916)    29   I. 

166,   157  P.   1117.  ~      / 

13:2.  Powers  of  state  depository  board.  For  the  purpose  of  carry- 
ing out  the  provisions  of  this  chapter,  the  state  depository  board  has,  in 
addition  to  other  powers  and  duties  which  are  now  or  may  hereafter  be 
provided  by  law,  the  following  general  powers  and  duties : 

(1)  To  designate  state  depositories. 

(2)  To  require  all  such  state  depositories  to  deposit  securities  or  to 
give  bonds,  for  the  security  of  state  funds  deposited  with  them  and  the 
interest  thereon  in  accordance  with  the  provisions  of  this  article. 

(3)  To  approve  or  disapprove  securities  and  bonds  tendered  as  se- 
curity for  state  deposits. 

(4)  To  investigate  or  cause  to  be  investigated  at  least  once  in  every 
six  months  the  character  and  sufficiency  of  all  bonds  and  securities  put 
up  as  security  for  state  deposits,  and  to  require  the  same  to  be  renewed, 
or  new  or  additional  security  to  be  put  up,  whenever,  in  its  judgment  the 
safety  of  any  deposit  of  state  moneys  under  this  article  requires  it,  and 
to  cause  such  deposit  to  be  withdrawn  unless  such  new  or  additional  se- 
curity be  given. 

(5)  To  fix  the  maximum  depository  limit  of  each  state  depository. 

(6)  To  demand  and  receive  reports  from  the  state  treasurer,  state 
auditor,  state  bank  examiner,  and  any  other  officer  or  board,  and  from 
the  several  state  depositories. 

(7)  To  investigate  and    inspect   or   cause  to   be  investigated    or  in- 
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spected  any  state  office  or  any  state  depository,  for  the  purpose  of  deter- 
mining the  condition  of,  and  protecting  state  funds. 

(8)  To  make  rules  and  regulations,  not  inconsistent  with  law,  in  all 
matters  relating  to  the  depositing  of  state  funds,  for  the  guidance  of  the 
state  treasurer,  state  auditor,  state  bank  examiner,  and  other  state  offi- 
cers and  of  state  depositories. 

(9)  And  generally  to  supervise  and  safeguard  the  deposit  of  state 
funds  and  to  do  and  perform  all  other  things  and  acts  necessary  to  carry 
out  the  foregoing  powers  and  duties. 

Hist.  '15,  c.  168,  §  2,  r>.  378,  enacting  R.  C,  § 
127a  ;  based  upon  '05,  p.  305,  R.  C,  §  127  et  seq. 

13:3.  Meetings  of  state  depository  board.  The  state  board  of  ex- 
aminers shall  meet  as  the  state  depository  board  in  regular  session  quar- 
terly at  some  time  during  the  first  week  in  January,  April,  July  and  Oc- 
tober of  each  year,  and  at  such  other  times  as  the  business  of  the  state 
shall  require. 

Hist.  '15,  c.  168,  §  2,  p.  379,  enacting  R.  C,  § 
127b  ;  based  upon  '05,  p.  305,  §  1,  R.  C,  §  127  ;  '09, 
p.  363,   S.  B.  45. 

13:4.  Expenses.  Any  expenses  incurred  in  carrying  out  the  provi- 
sions of  this  chapter  shall  be  audited  by  the  state  board  of  examiners  and 
paid  out  of  the  general  fund  of  the  state. 

Hist.      '15,   c.    168,    §    2,   p.   379,  enacting   R.   C,    §  the    state    board    of    examiners.      (Sullivan,    J.,    dis- 

127c;  '05,  p.   305,   §   5  ;  R.  C,   §    131.  sents.)      S.  v.  Nat.  Surety  Co.   (1916)   29  I.  670,   161 

Audit  of  claims:     All  expenses  authorized  by  law  "•   1026. 
to  be  incurred  by  this  board  must  be  passed  on  by 

13:5.  Governor  or  board  has  power  to  inspect.  The  governor  or 
the  state  depository  board,  or  any  person  authorized  in  writing  by  him 
or  it,  may,  during  business  hours,  in  the  presence  of  the  treasurer  or 
his  deputy,  inspect  and  examine  the  books  of  account  in  the  office  of  the 
treasurer,  and  all  contracts,  writings,  securities,  and  other  papers  belong- 
ing to  the  state,  or  pertaining  to  the  business  thereof,  held  by  the  treas- 
urer, and  may  inspect  and  count  the  moneys  belonging  to  this  state  and 
the  several  funds  thereof  in  the  custody  of  the  treasurer,  and  it  is  hereby 
made  the  duty  of  the  state  treasurer  to  furnish  all  reasonable  facilities 
for  the  purpose. 

And  the  governor,  or  the  state  depository  board,  or  any  person  author- 
ized in  writing  by  him  or  it,  may,  likewise,  during  business  hours,  in  the 
presence  of  the  auditor  or  his  deputy,  inspect  and  examine  the  books  of 
account  in  the  office  of  the  auditor,  and  all  contracts,  writings,  securities, 
bonds,  and  other  papers  belonging  to  the  state,  or  pertaining  to  the  busi- 
ness thereof  in  the  custody  of  the  auditor,  and  it  is  hereby  made  the  duty 
of  the  state  auditor  to  furnish  all  reasonable  facilities  for  the  purpose. 

Hist.  '15,  c.  168,  §  2,  p.  379,  enacting  R.  C.  § 
127d;   '05,   p.   305,   §   5  ;  R.  C.   §   131.  _ 

Cross    ref.      Power  of  governor  to  inspect:    §    138. 

ARTICLE    2. 
STATE  DEPOSITORIES. 

13:6.  Banks  eligible  as  depositories.  Any  national  bank  or  any  state 
bank  or  trust  company  doing  a  banking  business  in  this  state  may  become 
a  state  depository  by  making  application  for  that  purpose  to  the  state 
depository  board. 

Hist.  '15,  c.  168,  §  3,  p.  380,  enacting  R.  C.  § 
128  ;  based  upon  '05,  §§  1,  4,  R.  C  §§  127,  130  ;  '09, 
p.  363,  S.  B.  45;  '11,  c.  122,  p.  384. 

13:7.  Banks  to  which  officials  secretly  indebted  ineligible.  No  bank 
is  eligible  to  become  or  remain  a  state  depository,  to  which  the  state  treas- 
urer, state  auditor,  or  any  deputy  or  either  of  them  is  directly  indebted, 
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unless  the  fact  of  such  indebtedness  is  made  known  to  the  state  deposi- 
tory board,  but  the  amount  and  character  of  such  indebtedness  shall  not 
be  open  to  public  inspection,  and  said  depository  board  shall  treat  such 
information  in  strict  confidence.  Any  member  of  the  board  violating  this 
provision  shall  be  guilty  of  a  misdemeanor,  and  punished  therefor  as 
provided  by  law. 

In  case  of  a  violation  by  a  state  depository  of  this  provision,  the 
state  depository  board  shall  immediately  cause  all  funds  therein  to  be 
withdrawn  and  such  bank  shall  be  ineligible  again  to  become  a  state  de- 
pository during  the  incumbency  of  the  official  so  indebted  to  said  bank. 

Hist.  '15,  c.  168,  §  4,  p.  380,  enacting  R.  C.  § 
128a. 

ARTICLE    3. 
SECURITY  FOR  DEPOSITS. 

13:8.  Security  for  deposits.  Before  designating  any  bank  as  a 
state  depository,  the  state  depository  board  shall  require  it  to  deposit 
securities  or  to  give  bonds,  as  in  this  chapter  provided,  for  the  payment 
of  state  moneys  to^be  deposited  therein  and  the  interest  thereon,  which 
securities  and  bonds  are  subject  to  the  approval  of  the  board. 

Hist.  '15,  c.  168,  §  5,  p.  381;  '05,  p.  305,  §  3; 
R.   C,   §   129. 

13:9.  Approved  securities.  No  securities  shall  be  accepted  by  the 
board  except  United  States  _bonds,  bonds  of  the  state  of  Idaho,  bonds  of 
the  several  counties,  cities,  villages,  town^  and  school  districts  of  this 
state,  and  warrants  of  the  state  of  Idaho  and  of  the  several  counties 
thereof.  No  security  shall  be  approved  where  there  has  been  default 
within  three  years  in  the  payment  of  principal  or  interest  of  any  obliga- 
tion issued  by  the  same  maker. 

Hist.      '15,   c.    168,    §    6,   p.    381,    enacting   R.    C.    §  the  hands  of  the  state  treasurer  other  than  the  per- 

129a  ;   '05,  p.   305,   §   4  ;   R.  C,   §   130  ;  '11,  c.   122,  p.  manent  educational,  public  school,  or  university  land 

384.  funds,  to  be  invested  in  such  short  time  security  as 

Short     time     security:       The     legislature    has    the  state,    county,   city,    school   and   irrigation    warrants, 

power  to   authorize   the   investment   of   all   funds   in  O.  A.  G.  '13-'14,  p.  39. 

13:10.  Approved  bonds.  No  bond  shall  be  approved  unless  fur- 
nished by  a  surety  company  authorized  and  qualified  to  do  business  in 
this  state.  Any  such  bond  shall  run  to  the  state  of  Idaho,  shall  be  in  the 
form  and  contain  the  conditions  prescribed  in  the  following  section,  and 
shall  obligate  the  depository  giving  it  to  do  and  perform  whatever  may 
be  required  by  the  provisions  of  this  article  in  the  faithful  discharge  of 
the  trust  reposed  in  it. 

Hist.  '15,  c.  168,  §  6,  p.  381,  enacting  R.  C.  § 
129b;  based  upon  '05,  p.  305,  §§  1,  3  ;  R.  C,  §§  127, 
129  ;  '09,  p.  363,  S.  B.  45. 

13:11.  Form  of  bond.  Any  such  bond  shall  be  in  substance  as  fol- 
lows : 

Know  All  Men  by  These  Presents:  That bank  of - ----- 

Idaho,  and a  surety  company,  a  corporation,  authorized 

and  qualified  to  do  business  in  the  state  of  Idaho,  are  held  and  firmly 

bound  unto  the  state  of  Idaho,  in  the  sum  of - -dollars  for  the 

payment  of  which,  well  and  truly  to  bo  made,  we  hereby  bind  ourselves, 
our  and  each  of  our  successors  and  assigns  jointly  anad  severallly  by  these 
presents. 

Dated  the day  of 19 

Whereas,  The  said  principal,  the bank  of ..Idaho, 

has  applied  to  the  state  depository  board  to  be  designated  as  a  state  de- 
pository and  to  receive  on  deposit  a  part  of  the  funds  in  the  state  treas- 
ury of  the  state  of  Idaho  to  be  deposited  in  said  bank,,  the  amount  whereof 
shall  be  subject  to  withdrawal  or  diminution  by  said  treasurer  as  the 
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requirements  of  the  state  shall  demand,  and  which  amount  may  be  in- 
creased or  decreased  as  the  said  treasurer  may  determine;  and, 

Whereas,  The  said  bank,  in  consideration  of  said  deposit  and  for  the 
privilege  of  keeping  the  same,  has  agreed  to  pay  the  state  of  Idaho  in- 
terest on  such  sum  at  a  rate  of  not  less  than  two  per  cent  per  annum  on 
the  amount  of  said  deposit,  the  same  to  be  credited  and  paid  quarterly 
upon  the  daily  average  of  such  amount  as  the  said  bank  shall  have  on 
deposit  for  the  quarter,  or  any  fraction  thereof,  next  preceding  the  cred- 
iting or  payment  of  said  interest,  as  shown  by  the  books  of  the  state 
treasurer,  which  interest  shall  be  credited  to  the  account  of  the  state  and 
shall  become  thenceforth  a  part  of  such  deposit. 

Now,  Therefore,  If  said bank  of... .shall,  at 

the  beginning  of  each  and  every  month  render  to  the  state  treasurer  and 
the  state  auditor  a  statement,  in  duplicate,  showing  the  daily  balance 
of  the  state  moneys  held  by  it  during  the  month  next  preceding,  and  the 
interest  thereon  and  shall  well  and  truly  keep  all  said  sums  of  money  so 
deposited,  or  to  be  deposited,  as  aforesaid,  and  the  interest  thereon,  sub- 
ject at  all  times  to  the  check  and  order  of  the  state  treasurer  as  afore- 
said, and  shall  pay  over  the  same,  and  any  part  thereof ,  upon  the  check 
or  written  demand  of  the  state  treasurer,  and  to  his  successor  in  office, 
as  shall  be  by  him  demanded,  and  shall  credit  and  pay  said  interest  as 
aforesaid,  and  shall  in  all  respects,  save  and  keep  the  state  of  Idaho  and 
the  said  state  treasurer  harmless  and  indemnified  for  and  by  reason  of 
the  making  of  said  deposit,  or  deposits,  then  this  obligation  shall  be  void 
and  of  no  effect,  otherwise  to  be  and  to  remain  in  full  force  and  virtue.     S 

Provided,  That  if  the  said  surety  shall  so  elect,  it  may  cancel  this  bond 
at  any  time  by  giving  ninety  days'  notice  of  the  cancellation  thereof,  in 
writing,  to  the  said  principal,  the  state  treasurer  and  the  state  auditor,  as 
secretary  of  the  state  depository  board,  accompanied  by  a  sworn  state- 
ment setting  forth  all  the  facts  connected  with,  and  the  reasons  for,  such 
cancellation.  That  said  bond  shall  be  deemed  cancelled  at  the  expiration 
of  the  said  ninety  days,  but  shall  remain  in  full  force  and  effect  until 
the  expiration  of  said  period:  Provided,  That  if  and  when  the  said  de- 
pository pays  back  to  the  state  within  said  period  any  portion  of  the 
total  amount  of  state  funds  on  deposit  with  it  at  the  time  of  the  serv- 
ice of  said  notice,  together  with  accrued  interest,  the  total  liability  of 
the  said  surety  on  the  said  bond  shall  be  reduced  by  the  amount  of  any 
such  payment  or  payments ;  and  Provided,  further,  That  if  the  said  de- 
pository shall  substitute  new  securities  or  bonds,  or  both,  which  are  ap- 

1  proved  by  the  state  depository  board,  this  surety  shall  be  released  from 
further  liability  hereunder  as  soon  as  the  substituted  security  is  re- 
ceived and  accepted  by  the  board;  but  in  no  case  shall  the  surety  be  re- 
leased from  any  liability  which  may  have  accrued  prior  to  the  cancella- 

/    tion  thereof. 

"Signed  and  sealed  the  day  and  year  first  above  written 

(Attested  seals)  Principal. 

By .. 

Its.. 

Surety. 

By „ 

Its 

Hist.      '15,    c.    168,    §    6,   p.    381,    enacting   R.   C.    §        "interest"    inserted    in    second    proviso     after    "ac- 
129c;    '05,    p.    305,    §    3  ;    R.    C,    §    129.      The    word        crued." 
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13:12.  State  auditor  custodian  of  securities.  All  bonds  and  securi- 
ties, after  approval,  shall  be  deposited  with  and  held  by  the  state  auditor, 
as  secretary  of  the  state  depository  board. 

The  auditor  shall  register  all  securities  and  register  and  record  all 
bonds  in  books  which  shall  be  a  part  of  the  permanent  records  of  his 
office.  The  board  shall  provide  a  means  for  the  safe  keeping  of  such 
securities  and  bonds  against  fire  and  theft. 

Hist.      "15,    c.    168,    §    6,   p.   383,   enacting   R.   C.   § 
129d;  based  upon  '05,  p.  305,  §   3  ;  R.  C,  §   129. 

13:13.  Sale  of  deposited  securities.  The  state  auditor  is  hereby 
authorized  and  empowered  to  sell  any  or  all  of  the  bonds  or  warrants,  or 
both,  that  may  be  deposited  as  security  for  the  deposit  of  any  state  funds 
in  any  depository  under  this  article,  at  public  or  private  sale,  whenever 
there  shall  be  a  failure  or  refusal  upon  the  part  of  any  such  bank,  as  a 
depository,  to  pay  over  the  said  funds  or  any  part  thereof  upon  the  check 
or  demand  of  the  treasurer  made  on  such  bank.  Notice  of  the  sale  of 
such  bonds  or  warrants,  under  this  article,  shall  be  given  for  a  period  of 
thirty  days  in  a  newspaper  published  in  the  city  of  Boise,  Idaho,  and 
when  the  sale  of  bonds  is  made  by  the  said  auditor,  either  at  public  or 
private  sale,  under  this  article,  and  such  bonds  or  warrants,  or  both, 
have  been  transferred  by  the  auditor,  the  absolute  ownership  of  such 
bonds  and  warrants  rests  in  the  purchaser  or  purchasers,  upon  the  pay- 
ment of  the  purchase  money  to  the  treasurer  and  upon  filing  a  duplicate 
receipt  thereof  with  the  auditor.  Should  there  be  any  surplus  after  pay- 
ing the  amount  due  the  state,  and  expenses  of  sale,  it  shall  be  paid  over  to 
the  bank  making  the  deposit. 

Hist.     R.  C,  §   135;  '05,  p.  305,  §  9. 

13:14.  Cancellation  of  bond  by  surety.  If  the  surety  on  any  state 
depository's  bond  shall  so  elect,  it  may  cancel  said  bond  at  any  time  by 
giving  ninety  days'  notice  of  the  cancellation  thereof,  in  writing,  to  the 
said  depository,  the  state  treasurer  and  the  state  auditor,  as  secretary  of 
the  state  depository  board.  The  said  bond  shall  be  deemed  cancelled  at 
the  expiration  of  the  said  ninety  days  but  shall  remain  in  full  force  and 
effect  until  the  expiration  of  said  period :  Provided,  That  if  and  when  the 
said  depository  pays  back  to  the  state  within  said  period  any  portion  of 
the  total  amount  of  state  funds  on  deposit  with  it  at  the  time  of  the 
service  of  said  notice,  together  with  accrued  interest,  the  total  liability 
of  the  said  surety  on  the  said  bond  shall  be  reduced  by  the  amount  of 
any  such  payment  or  payments;  and  Provided,  further,  That  if  the  said 
depository  shall  substitute  new  securities  or  bonds,  or  both,  which  are 
approved  by  the  state  depository  board,  the  surety  giving  notice  of  such 
cancellation,  shall  be  released  from  further  liability  as  soon  as  the  substi- 
tufe~security  is  received  and  accepted  by  the  board;  but  in  no  case  shall 
the  surety  be  released  from  any  liability  which  may  have  accrued  prior 
to  the  cancellation  thereof.  i 

[ist.       15,    c.    168,    §    6,    p.    383,   enacting   R.   C.    § 
129e. 

13:15.  Statutory  form  of  notice  of  cancellation.  The  notice  of  can- 
cellation provided  for  in  the  foregoing  section  shall  be  substantially  in  the 
following  form: 

To... . -- a  state  depository,  the  treasurer  of  the  state 

of  Idaho,  and  the  state  depository  board,  through  the  state  auditor,  its 
secretarv  * 

Take  Notice,  That  on  the -day  of. 19 this  com- 
pany became  surety  on  the  bond  of  the  above  named as  a 

state  depository,  under  the  provisions  of  the  Idaho  state  depository  law, 
in  the  penalty  of  $ 
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That,  by  the  terms  of  the  said  state  depository  law,  it  is  provided  that 
said  surety  shall  have  the  right  to  terminate  its  suretyship,  under  said 
bond,  by  giving  notice  of  its  election  so  to  do  to  the  assured  state  deposi- 
tory, the  state  treasurer  and  the  state  auditor,  as  secretary  of  the  state 
depository  board,  and  thereupon  the  said  surety  shall  be  discharged  from 
any  and  all  liability  thereunder  for  any  default  of  the  said  depository  .ac- 
cruing after  the  expiration  of  ninety  days  after  the  service  of  such  notice. 

That  this  company  as  surety  aforesaid,  desiring  to  take  advantage  of 
the  terms  of  said  law  above  referred  to,  does  hereby  elect  to  terminate  its 
liability  in  accordance  with  such  provisions,  and  the  object  of  this  notice 
is  to  so  inform  you,  and  each  of  you. 

Therefore  be  it  known,  That  from  and  after  the  expiration  of  said 
ninety  days  from  the  receipt  of  this  notice,  this  company  shall  not  con- 
sider itself  liable  upon  the  aforesaid  bond. 

Signed  and  sealed  this day  of .19.. 

(Corporate  seal) 

Attest:  By 

Its 

Its .._ -- 

Hist.  '15,  c.  168,  §  6,  p.  384,  enacting  R.  C.  § 
129f. 

13:16.  Return  or  withdrawal  of  securities.  Upon  payment  to  the 
state  of  the  deposits  and  accrued  interest  for  which  security  was  given, 
any  security  on  deposit  with  the  state  auditor  shall  be  returned  to  the 
bank  furnishing  the  same,  and  when  securities  can  be  conveniently  seg- 
regated, the  amount  thereof  may  be  reduced  in  proportion  as  such  depos- 
its shall  be  reduced  or  repaid  to  the  state,  but  only  upon  such  notice  and 
under  such  regulations  as  the  state  depository  board  may  fix,  for  the 
purpose  of  safeguarding  the  state  funds. 

iist.  '15,  c.  168,  §  6,  p.  384,  enacting  R.  C.  § 
129g;  '05,  p.  305,  §  4 ;  R.  C,  §  130;  '11,  c.  122, 
p.  384. 

13:17.  Recovery  of  bonds — Duty  of  attorney  general.  It  shall  be 
the  duty  of  the  attorney  general  to  institute  and  prosecute  to  final  de- 
termination all  suits  for  the  recovery  of  any  penalty  arising  under  the 
conditions  of  any  bond  required  to  be  given  by  the  provisions  of  this 
chapter. 

Hist.  '15,  c.  168,  §  6,  p.  385,  enacting  R.  C.  § 
129h;  '05,  p.  305,   §  3  ;  R.  C,  §  129. 

ARTICLE  4. 
DUTIES  OF  TREASURER. 

13:18.  All  funds  to  be  deposited.  The  state  treasurer  shall  deposit, 
and  at  all  times  keep  on  deposit,  subject  to  the  provisions  of  this  chapter, 
in  designated  state  depositories,  all  moneys  of  the  state  of  Idaho  coming 
into  his  hands. 

Hist.      '15,   c.    168,    §    7,   p.    385,   enacting  R.    C.    §  Funds  unlawfully  deposited:     State  funds  deposit- 

130  ;    '05,    p.    305,    §    1  ;    R.    C,    §    127  ;    '09,    p.    363,        ed    by    state    treasurer    without   authority   of    law    in 
S.    B.    45.  bank  which   has  notice  of  their  character   are  trust 

Deposit  of  state  moneys:     The  state  treasurer  can-  ^unJ,s-     s-?-  B™c?   <1909>    V7  LJ1'1.102  P-.83}'   134 

not  invest  or  deposit  any  of  the  state  moneys  in  his  A-  S-  R-  245       State  has  preferred  hen  against  gen- 

possession,    belonging    to    the   several    current    funds  e™\  assets  of  insolvent  bank  for  its  funds  commin- 

of    the    state,    except    as    provided    in    this    chapter.  gled  therewith  ;   otherwise,   if  such   funds  are  stolen 

O.  A.   G.   '13-14,  p.  39.  or  Q'ssipated.     lb. 

13:19.  Permanent  endowment  funds  temporarily  in  hands  of  treas- 
urer. All  moneys  temporarily  in  the  hands  of  the  state  treasurer  belong- 
ing to  the  permanent  charitable,  educational,  public  school  or  university 
lands  endowment  funds,  or  other  funds  under  the  control  of  the  state 
board  of  land  commissioners,  shall  be  deposited  by  him,  subject  to  the 
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provisions  of  this  act,  pending  the  investment  thereof  by  the  said  board, 
who  shall  have  control  of  the  disposition  and  investment  thereof,  as  is 
now  or  may  hereafter  be  provided  by  law,  and  the  treasurer  shall  with- 
draw the  said  funds  from  deposit  at  all  times  immediately  upon  the  call 
of  the  said  board. 


Hist.  '15,  c.  168,  §  8,  p.  385,  enacting  R.  C.  § 
130a ;  '05,  p.  305,  §  10  ;  R.  C,  §  136  ;  '09,  p.  362, 
S.  B.  49.  Words  "or  other  funds  under  the  control 
of  the  state  board  of  land  commissioners"  added 
from  '09,  p.  360,  S.  B.  149,  §  2. 

Investment  of  endowment  funds:  The  investment 
of  all  permanent  educational,  public  school  or  uni- 
versity land  funds,  under  the  constitution  of  the 
state,  devolves  upon  the  state  land  board,  and  the 
legislature  would  have  no  right  to  authorize  the 
state  treasurer  to  invest  said  funds.  The  perma- 
nent  educational    funds    (and    this   includes   common 


school  fund)  other  than  the  funds  arising  from  the 
disposition  of  university  lands  belonging  to  the 
state,  can  only  be  loaned  on  first  mortgages  on  im- 
proved farm  lands  within  the  state;  state,  United 
States,  or  school  district  bonds  or  state  warrants, 
under  such  regulations  as  the  legislature  may  pro- 
vide. These  are  the  provisions  as  contained  in  Const. 
IX,  11.  None  of  said  funds  could  be  invested  in 
county  bonds,  county  warrants,  city  warrants  or 
irrigation  bonds,  and  neither  would  the  legislature 
have  the  power  to  authorize  the  investment  of  such 
funds  in  this  manner     O.  A.  G.  '13-'14,  p.  39. 


13:20.  No  preference  to  be  given.  The  treasurer  shall  not  give  a 
preference  to  any  one  or  more  banks  in  the  amount  he  may  deposit,  under 
the  provisions  of  this  chapter,  but  shall  keep  deposited  with  each  desig- 
nated state  depository,  as  nearly  as  practicable  such  proportion  of  the  to- 
tal deposits  as  the  maximum  depository  limit  of  such  bank  bears  to  the 
total  maximum  limit  of  all  state  depositories;  and  in  no  case  shall  the 
deposit  in  any  one  bank  vary  more  than  twenty  per  cent  from  the  just 
proportion  to  which  it  is  entitled. 


Hist.  '15,  c.  168,  §  8,  p.  385,  enacting  R.  C.  § 
130b;  '05,  p.  305,  §  1  ;  R.  C,  §  127;  '09,  p.  363, 
S.  B.  45. 


13:21.  Maximum  amount  which  may  be  deposited.  The  state  de- 
pository board  shall,  at  the  time  of  designating  any  bank  as  a  state  de- 
pository, fix  the  maximum  amount  which  may  be  on  deposit  therein  at  any 
one  time,  which  amount  shall  be  subject  to  the  following  restrictions : 

(1)  It  shall  not  exceed  ninety  per  cent  of  the  market  value  of  the 
approved  securities  or  of  the  approved  bonds  or  of  both  such  securities  and 
bonds. 

(2)  It  shall  not  be  in  excess  of  seventy-five  per  cent  of  the  paid  up 
capital  and  unimpaired  surplus  of  the  bank. 

(3)  It  shall  not  exceed  $150,000. 


Hist.  '15,  c.  168,  §  8,  p.  386,  enacting  R.  C.  § 
130c  ;  based  upon  '05,  p.  305,  §  1  ;  R.  C,  §  127  ;  '09, 
p.   363,  S.   B.  45. 


\ 


13:22.  Excess  deposits.  In  cases  of  emergency  or  where  the  amount 
to  be  deposited  exceeds  the  total  maximum  depository  limit  of  all  state 
depositories,  the  state  treasurer  may,  with  the  consent  of  the  state  de- 
pository board,  deposit  state  funds  in  a  bank  outside  the  state,  having  a 
paid  up  capital  and  unimpaired  surplus  of  not  less  than  $5,000,000,  lo- 
cated in  a  central  reserve  city,  as  designated  by  the  United  States  comp- 
troller of  the  currency,  subject  to  such  regulations,  upon  such  conditions 
and  with  such  security,  as  the  state  depository  board  shall  fix  and  de- 
termine. 


Hist.      '15,    c.    168, 
130d. 


8,    p.    386,   enacting   R.    C.    § 


13:23.  All  deposits  subject  to  check.  All  deposits  in  state  deposi- 
tories shall  be  subject  to  payment  when  demanded  by  the  state  treasurer 
on  his  check. 

Hist.  '15,  c.  168,  §  8,  p.  386,  enacting  R.  C.  § 
130e ;  '05,  p.  305,  §  1  ;  R.  C  §  127  ;  '09  p.  363, 
S.   B.  45. 

13:24.  Rate  of  interest.  Every  state  depository  shall  be  required  to 
pay  and  shall  pay  to  the  state  for  the  privilege  of  receiving  and  holding 
any  state  deposit,  interest  at  a  rate  to  be  fixed  by  the  state  depository 
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board  upon  the  amount  so  deposited,  computed  on  the  average  daily  bal- 
ance, as  in  this  article  provided. 

The  state  depository  board  shall,  annually,  on  the  last  day  of  April,  or 
when  said  day  shall  fall  on  Sunday,  then  on  the  day  next  preceding,  fix  a 
uniform  rate  of  interest  to  be  paid  on  such  deposits,  which  shall  be  not 
less  than  two  per  cent  per  annum  and  which  rate  when  so  established 
shall  not  be  changed  for  a  period  of  one  year. 

Hist.  '15,  c.  168,  §  9,  p.  386,  enacting  R.  C.  § 
131  ;  '05,  p.  305,  §  1  ;  R.  C,  §  127  ;  '09,  p.  363, 
S.   B.  45. 

13:25.  Interest  on  deposit:  How  computed.  The  amount  to  be  paid 
by  any  and  all  banks,  under  the  provisions  of  this  chapter,  for  the  privi- 
lege of  keeping  such  public  funds  on  deposit,  shall  be  computed  on  the 
average  daily  balance  of  the  public  moneys  kept  on  deposit  therewith,  as 
shown  by  the  books  of  the  state  treasurer,  and  shall  be  credited  and  paid 
to  the  state  quarterly  on  the  first  day  of  January,  April,  July  and  October 
of  each  year,  and  such  depository  shall,  quarterly,  on  the  days  aforesaid, 
render  a  statement,  in  duplicate,  to  the  treasurer  and  auditor,  showing 
the  amounts  so  credited.  The  treasurer  shall  require,  and  it  is  hereby 
made  the  duty  of,  every  such  depository  to  keep  accurate  accounts  of  all 
such  moneys  deposited  with  it,  showing  the  amount  deposited  and  when 
deposited,  and  to  render,  at  the  beginning  of  each  and  every  month,  to 
the  treasurer  and  auditor,  a  statement,  in  duplicate,  showing  the  daily 
balance  of  the  state  moneys  held  by  it  during  the  month  next  preceding, 
and  the  interest  thereon,  and  all  sums  paid  to  the  state  for  the  privilege 
of  keeping  said  moneys  on  deposit  as  aforesaid  shall  be  apportioned  by 
the  auditor  and  credited  by  the  treasurer  to  the  account  of  the  general 
fund. 

Hist.  '15,  c.  168,  §  10,  p.  387,  enacting  R.  C.  § 
131a;  '05,  p.  305,  §   2;  '07,  p.  95,  §   1  ;  R.   C,  §   128. 

13:26.      Duty  of  treasurer  upon  receipt  of    notice  of    cancellation. 

Upon  receiving  the  notice  of  cancellation  hereinbefore  provided  for,  the 
state  treasurer  shall  cease  to  make  any  further  deposits  in  said  depository, 
unless  and  until  it  is  reinstated  by  the  state  depository  board.  The  treas- 
urer shall  also  withdraw  from  said  depository  the  entire  amount  of  the 
state's  funds  on  deposit  with  said  depository  before  the  expiration  of  the 
period  of  ninety  days  from  the  receipt  of  said  notice  of  cancellation.  Such 
withdrawals  shall  be  made  at  such  times  and  in  such  amounts  as  the 
treasurer  shall  deem  advisable,  subject  to  the  supervisory  control  of  the 
state  depository  board,  but  in  no  case  shall  he  fail  within  ten  days  upon 
receipt  of  said  notice  to  withdraw  at  least  twenty-five  per  cent  of  the 
pro  rata  amount  of  the  state's  deposit  secured  by  said  bond  and  to  with- 
draw at  least  twenty-five  per  cent  of  said  amount  during  every  thirty 
day  period  thereafter  until  the  whole  amount  has  been  withdrawn. 

Hist.  '15,  c.  168,  §  10,  p.  387,  enacting  R.  C.  § 
131b. 

13:27.      Responsibility  for    loss  through    insolvency  of    bank.      The 

state  treasurer  shall  not  be  liable  personally  or  upon  his  official  bond  for 
any  moneys  that  may  be  lost  by  reason  of  the  failure  or  insolvency  of 
any  bank  which  becomes  a  depository  under  this  article,  except  in  so  far 
as  his  violation  of  any  trust  devolving  upon  him  as  such  treasurer  or 
any  of  the  provisions  of  this  chapter  shall  contribute  to  such  loss. 

Hist.  '15,  c.  168,  §  10,  p.  387,  enacting  R.  C.  § 
131c;  '05,  p.  305,  §  5  ;  R.  C,  §  131. 

13:28.  Treasurer  to  make  no  profit.  The  making  of  profit,  directly 
or  indirectly,  by  the  state  treasurer,  out  of  any  money  in  the  state  treas- 
ury, belonging  to  the  state,  the  custody  of  which  the  state  treasurer  is 
charged  with,  by  loaning  or  otherwise  using  it,  or  depositing  the  same  in 
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any  manner  contrary  to  law,  or  the  removal  by  the  state  treasurer  or  by 
his  consent,  of  such  moneys,  or  a  part  thereof,  out  of  the  vault  or  safe  of 
the  treasurer's  department,  after  the  same  shall  have  been  provided  by 
the  state,  or  out  of  any  legal  depository  of  such  moneys,  -except  for  the 
payment  of  warrants  legally  drawn,  or  for  the  purpose  of  depositing  the 
same,  under  the  provisions  of  this  chapter,  in  banks  which  shall  have 
qualified  as  depositories,  shall  constitute  a  felony,  and,  on  conviction 
thereof,  shall  subject  the  treasurer  to  imprisonment  in  the  state  peniten- 
tiary for  a  term  not  exceeding  two  years  or  a  fine  not  exceeding  five  thou- 
sand dollars,  or  to  both  such  fine  and  imprisonment,  and  the  treasurer 
shall  be  liable  upon  his  official  bond  for  all  profits  realized  from  such  un- 
lawful use  of  such  funds. 

Hist.     R.  C,  §   132  ;  '05,  p.  305,  §  6. 

13:29.  Neglect  of  treasurer  a  misdemeanor.  If  the  state  treasurer 
shall  wilfully  fail  or  refuse  at  any  time  to  do  or  perform  any  act  required 
of  him  by  this  chapter,  he  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  he  shall  be  sentenced  to  pay  a  fine  not  exceeding  five 
thousand  dollars. 

Hist.     R.  C,    S    133;  '05,  p.  305,  §   7. 

13:30.  Bribery  of  treasurer  a  felony.  The  offering,  or  giving,  di- 
rectly or  indirectly,  by  any  bank  or  depository,  or  by  any  officer  or  stock- 
holder thereof,  or  by  any  other  person  or  persons  in  its  or  their  behalf, 
or  by  its  or  their  knowledge,  acquiescence  or  authority,  or  in  its  or  their 
interest,  to  the  state  treasurer,  of  any  gift,  compensation,  reward  or  in- 
ducement, with  the  intent  or  for  the  purpose  of  inducing  said  treasurer 
to  deposit  funds  of  the  state  in  any  bank  contrary  to  any  law  of  this 
state,  shall  constitute  a  felony,  and  shall,  upon  conviction  thereof,  subject 
the  party  or  parties  offending  to  imprisonment  in  the  state  penitentiary 
for  a  period  not  exceeding  two  years,  or  to  a  fine  not  exceeding  five  thou- 
sand dollars,  or  to  both  such  fine  and  imprisonment. 

Hist.     R.  C,  §   134  ;  '05,  p.  305,  §  8. 

CHAPTER  14. 

OTHER  OFFICERS  AND  BOARDS. 

§  210.  General  reference  to  other  officers  and  boards.  The  ap- 
pointment or  constitution,  and  the  organization,  powers  and  duties,  of 
such  other  state  boards  and  commissions  as  are  authorized  and  provided 
for  by  law,  for  the  administration  of  departments  of  the  government,  or 
the  supervision,  direction  and  control  of  the  educational,  charitable,  penal 
or  other  institutions,  of  the  state,  and  the  election  or  appointment,  and 
the  powers  and  duties,  of  officers  and  employees  working  under  or  in  co- 
operation with  such  boards  or  commissions,  or  independently  thereof  in 
the  administration  of  departments  or  branches  of  the  state  government, 
are  provided  for  in  these  codes  in  the  titles,  chapters  and  articles  treating 
of  the  institutions  or  departments  of  government  supervised  and  admin- 
istered by  such  boards,  commissions,  officers  or  employees. 

Hist.      R.   C,    §   210.  F°r   'i8*  °f   state  officers,    see   Index   under    "State 

Cross    ref.      For  list  of   state  boards   and  commis-        Officers, 
sions,   see   Index   under   "State   Boards  and   Commis- 
sions." 

CHAPTER  15. 
OFFICERS  OF  THE  JUDICIAL  DEPARTMENT. 

ARTICLE    1. 
JUDGES 

§  211.  Cross  reference  to  judges.  The  election,  duties  and  powers 
of  the  justices  of  the  supreme  court  and  judges  of  the  district  courts  are 
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provided  for  in  the  code  of  civil  procedure  and  the  penal  code.  Probate 
judges  and  justices  of  the  peace  are  provided  for  in  title  — ,  of  this  code, 
and  their  powers  and  duties  are  such  as  are  prescribed  by  this  code,  the 
code  of  civil  procedure  and  the  penal  code. 

Hist.      R.    C,    §    211.  V,    11.    C    C.    P.    §    3829.      Probate    judges:      Const. 

Cross  ref.  Justices  of  the  supreme  court:  Const.  V,  21,  Pol.  C.,  $§1989,  1990.  Justices  of  the 
V.    6.    C.    C.    P.    §    3814.      District    judges:      Const.        leace:      Const.    V,    22,    Pol.    C,    §    2104. 

ARTICLE  2. 
CLERK  OF  THE  SUPREME  COURT. 

§  212.  Duties  in  general.  The  clerk  of  the  supreme  court  must  per- 
form such  duties  as  are  prescribed  in  the  penal  code  and  code  of  civil 
procedure,  and  such  duties  as  may  be  required  of  him  by  the  rules  and 
practice  of  the  court.     He  must  keep  his  office  in  the  capitol  building. 

Hist.  R.  C,  §  212  ;  R.  S.,  §  260,  263  as  modi-  Cross  ref.  Clerk  of  supreme  court  to  be  appoint- 
ed by   Const.  IV,    18.  ed  by  the  court:      Const.  V,   15.     Clerk  to  report  to 

Comp.    leg.— Cal.       Same:    Pol.    C.     1872,     §     750;  state     treasurer    names     of     attorneys     admitted    to 

Kerr's  C,  ib.  practice:     §   840. 

§  213.  Fees.  The  clerk  of  the  supreme  court  shall  charge,  demand 
and  receive  the  following  fees  for  services  rendered  in  discharging  the 
duties  imposed  upon  him  by  law : 

For  filing  transcript  on  appeal  in  each  civil  case  appealed  to  the  supreme 
court,  twelve  dollars,  to  be  paid  by  appellant,  such  fee  to  be  in  full  for  all 
services  rendered  or  to  be  rendered  in  filing  papers,  entering  orders  or 
judgments,  recording  opinion,  issuing  process  and  sending  down  remittitur, 
unless  after  the  decision  of  the  court  has  been  rendered  a  petition  for  re- 
hearing be  presented,  when  a  fee  of  five  dollars  shall  be  paid  by  the  peti- 
tioner for  filing  such  petition ;  for  filing  an  application  for  any  writ  com- 
mencing an  original  action  in  said  court,  other  than  writs  in  habeas  corpus 
or  criminal  proceedings,  ten  dollars,  to  be  paid  by  the  party  presenting  the 
application,  in  full  for  all  services  rendered  or  to  be  rendered,  as  herein- 
before designated,  unless  after  the  decision  of  the  court  a  petition  for 
rehearing  be  presented,  when  a  fee  of  five  dollars  shall  be  paid  by  the 
petitioner  for  filing  such  petition,  for  each  certificate  given  at  request,  and 
under  seal,  fifty  cents ;  for  copy  of  record,  opinion  of  the  court  or  other 
paper,  fifteen  cents  per  folio  for  first  copy,  and  an  amount  not  to  exceed 
twelve  and  one-half  cents  per  folio,  to  be  fixed  by  order  of  the  court,  for 
second  or  carbon  copies ;  for  certificate  of  admission,  as  an  attorney  includ- 
ing seal,  oath  and  order,  two  dollars;  for  administering  oaths  or  affirma- 
tions, including  jurat,  twenty-five  cents;  for  taking  an  acknowledgment 
or  proof  of  a  deed  or  other  instrument,  including  seal  and  writing  of  the 
certificate,  fifty  cents. 

Hist.      '17,    c.    18,    §    1,    p.    46;    R.    S.,    §    262    (see  Comp.  leg.— Cal.     Different:     Pol.  C   1872,   §   752; 

'71,  p.   15,  §  3)  ;  R.  C,  §  213.  as   amended:      Kerr's  C,  ib. 

§  214.  Filing  papers.  He  must  file  all  papers  that  may  be  legally 
lodged  with  him  for  that  purpose,  noting  the  day,  month,  and  year  when 
so  filed. 

Hist.     R.  C,  §  214;  '64,  p.  423,  §   4  ;  R.  S.,  §  264. 

§  215.  Responsibility  for  books  and  papers.  He  is  responsible  for 
the  safe  custody  and  delivery  to  his  successor  of  all  books  and  papers  be- 
longing to  his  office. 

Hist.      R.  C,   §   215  :  '64,   p.   423,   §   5  ;  R.   S.,   §   265. 

§  216.  May  administer  oaths.  He  may  administer  oaths  in  every 
case  where  an  oath  is  authorized  by  law. 

Hist.     R.  Cm  §   216;  '64,  p.  423,  §   6  ;  R.  S.,  §  266. 

§  217.  Prohibitions.  He  must  not  practice  as  an  attorney  or  coun- 
sellor, nor  be  surety  or  bail  in  any  case  in  the  court  of  which  he  is  clerk. 

Hist.     R.  C,   §  217;  '64,  p.  423,   §  7  ;  R.  S.,  §  267. 
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§  218.  May  take  acknowledgments.  He  is  authorized  to  take  ac- 
knowledgments of  deeds  and  instruments  of  writing  under  the  seal  of  his 
office. 

Hist.     R.  C,  §  218;  '64,  p.  423,  §  8  ;  R.  S.,  §  268. 
Cross   ref.      May   take   acknowledgments:      §    3123. 

§  219.  Official  bond.  The  clerk  of  the  supreme  court  must  execute 
an  official  bond  in  the  sum  of  five  thousand  dollars. 

Hist.      R.    C.,    §    219;    R.    S.,    §    269.      (See    '64,    p.  Comp.   leg.— Cal.     Same   except   "ten"   for   "five": 

423,    §   2.)  Pol.   C.   1872,   §   757  ;  Kerr's  C,  ib. 

§  220.  Salary.  The  clerk  of  the  court  shall  receive  a  salary  of  two 
thousand  five  hundred  dollars  per  annum,  payable  quarterly  out  of  the 
state  treasury  upon  warrants  issued  by  the  auditor.  Said  salary  shall  be 
the  only  compensation  he  shall  receive  for  all  services  required  of  him,  or 
of  any  deputy  he  may  appoint,  with  the  exception  of  the  deputy  resident 
at  the  city  of  Lewiston,  provided  for  in  the  next  section.  Nothing  herein 
contained  shall  affect  the  right  of  the  clerk  to  receive  compensation  as 
reporter  of  the  decisions  of  the  supreme  court  as  provided  in  section  222. 

Hist.      R.    C,    §    220,    as    amended   by    '09,    p.    359, 
S.    B.    164. 

§  221.  Deputy  clerks.  The  clerk  of  the  supreme  court  may  appoint 
one  or  more  deputies,  and  shall  appoint  a  deputy  clerk  resident  at  the  city 
of  Lewiston,  who  shall  keep  his  office  in  the  supreme  court  building  in 
said  city,  and  who  shall  receive  as  compensation  for  his  services  the  sum 
of  seventy-five  dollars  per  month,  in  full  payment  for  all  his  services  as 
such  deputy  clerk,  to  be  paid  to  him  monthly  by  the  treasurer  of  the  state 
out  of  any  moneys  in  the  treasury  not  otherwise  appropriated. 

Hist.     R.   C,   §   221  ;   '93,   p.   63,   §   2,  reenacted  by  Cross  ref.     Lewiston  deputy  clerk   is  custodian  of 

'99,  p.  6,   §   5,  modified  by  '99,  p.  6,   §   4,  and  '03,  p.        Lewiston  law  library:     §  841. 
42,    §    12. 

ARTICLE  3. 
SUPREME  COURT  REPORTER. 

§  222.  Clerk  to  be  ex  officio  reporter.  The  clerk  of  the  supreme 
court  shall  be  ex  officio  reporter  of  the  decisions  of  the  supreme  court,  and 
shall  receive  the  sum  of  one  hundred  dollars  per  volume  for  his  services 
in  the  preparation  of  the  decisions  of  said  court. 

Hist.     R.   C,    §   222  ;   '03,   p.   367,   §    1. 

§  223.  Decisions  to  be  reported.  The  reporter  must  prepare  a  re- 
port of  all  decisions  of  such  court. 

Hist.     R.  C,  §  223,  with  obsolete  matter  omitted  ; 
'03,  p.   367,   §  2. 

§  224.  Same :  How  prepared.  The  decisions  shall  be  prepared  for 
publication  by  giving  the  title  to  each  case,  a  syllabus  of  the  points  decided, 
the  names  of  the  counsel  appearing  in  the  supreme  court  in  the  case,  and 
synopsis  of  the  briefs  with  reference  to  such  standard  reports  and  text 
books  as  have  a  special  bearing  upon  the  points  decided,  and  each  volume 
shall  contain,  at  the  end  thereof,  a  full  and  comprehensive  index  alpha- 
betically arranged,  and  there  shall  be  prefixed  thereto  a  table  of  cases 
decided,  a  table  of  cases  cited,  and  a  table  of  statutes  and  constitutional 
provisions  construed. 

Hist.     R.  C,  §   224  ;  '03,  p.  367,   §   3. 

§  225.  Name  of  reports.  Volumes  published  under  the  provisions 
of  this  article  shall  be  called  "Idaho  Reports,  Volume  --."  Volumes  shall 
be  numbered  consecutively.  Each  volume  shall  commence  with  the  deci- 
sions immediately  following  those  reported  in  the  preceding  volume.  All 
decisions  shall  be  reported  in  the  order  in  which  they  were  handed  down, 
chronologically.  All  volumes  shall  be  uniform  in  size  and  amount  of  matter- 
contained  with  volume  1,  Idaho  Reports,  new  series,  and  the  style  of  type 
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the  same  and  composition  shall  be  similar,  and  the  paper  and  binding  and 
all  material  and  work,  including  sewing,  shall  be  equally  as  good,  and 
similar  to  that  used  in  said  volume  1,  Idaho  reports,  new  series.  Each  vol- 
ume of  said  reports  when  printed  shall  contain  not  less  than  eight  hundred 
pages,  exclusive  of  the  index  thereto. 

Hist.     R.   C,   §  225,   with  obsolete  matter  omitted  ; 
"03.    p.    367,   §    4. 

§  226.  Distribution  of  reports.  The  reporter  shall  have  no  pecuniary 
interest  in  the  reports,  but  he  shall,  in  his  name,  but  for  and  on  behalf  and 
for  the  sole  benefit  of  the  state  of  Idaho,  copyright  each  and  every  volume 
of  said  reports  before  final  issue  from  press.  The  decisions  of  the  said 
supreme  court  shall  be  prepared  for  publication,  by  the  reporter,  as  rap- 
idly as  possible,  and  as  soon  as  a  sufficient  number  of  decisions  are  pre- 
pared to  fill  a  volume,  such  volume  shall  be  printed,  and  four  hundred 
copies  thereof  delivered  to  the  state  librarian,  who  shall  distribute  them 
as  follows:  To  the  librarian  of  congress,  two  copies;  to  the  Idaho  state 
library,  five  copies ;  to  the  university  of  Idaho,  to  the  Albion  normal  school, 
and  to  the  Lewiston  normal  school,  each  one  copy;  to  the  library  at  the 
state  penitentiary,  one  copy;  to  each  county  prosecuting  attorney,  one 
copy;  to  each  probate  judge,  one  copy;  to  each  district  judge,  one  copy; 
to  each  justice  of  the  supreme  court,  one  copy;  to  the  clerk  of  the  supreme 
court,  two  copies,  to  be  kept  in  the  court  room  during  the  sessions  of  court 
for  the  use  of  the  bar;  to  each  state  and  territory  in  the  United  States, 
two  copies,  for  the  use  of  the  state  library  thereof;  to  each  foreign  state 
or  country,  sending  to  this  state  copies  of  its  printed  court  reports,  two 
copies;  to  the  governor,  secretary  of  state,  state  treasurer,  state  auditor, 
attorney  general,  superintendent  of  public  instruction,  state  engineer,  and 
state  mine  inspector,  each,  one  copy :  Provided,  That  each  public  officer 
receiving  a  copy  of  any  volume  or  volumes  of  said  reports,  under  the 
provisions  of  this  section,  shall  take  good  care  of  the  same,  and  shall,  upon 
retiring  from  office,  turn  the  same  over  to  his  successor  in  office :  Provided 
fm  ther,  That  copies  of  any  volume  of  such  reports  may  be  again  issued 
to  any  of  said  officers,  institutions,  states  or  territories  upon  good  and 
sufficient  proof  of  loss  of  the  copies  sought  to  be  replaced,  presented  to  the 
justices  of  the  suprpme  court,  who  may,  by  writing  signed  by  a  maiority 
of  the  justices,  direct  the  librarian  to  furnish  another  copy  of  the  volume 
so  lost,  in  place  thereof,  but  no  direction  to  furnish  another  copy  shall 
be  made  in  any  case,  without  good  and  sufficient  evidence  showing  that 
the  officer,  institution,  state  or  territory  sustaining  such  loss,  sustained  the 
same  without  fault  or  negligence. 

Hist.     R.  C,   §  226,  with  obsolete  matter  omitted  ; 
'03,   v.   367,   §    5. 

§  227.  Contract  to  print  reports.  The  contract  to  print  the  reports 
of  such  decisions  shall  be  let  by  the  reporter  with  the  approval  of  the 
justices  of  the  supreme  court,  or  a  majority  thereof,  to  some  person  or 
persons  who  will  print  the  same  on  terms  most  advantageous  to  the  state, 
and  who  will  furnish  the  state  with  four  hundred  copies  of  each  volume 
at  a  cost  not  to  exceed  three  dollars  and  fifty  cents  per  copy,  per  volume, 
and  who  will  agree  to  furnish  copies  of  the  reports  to  the  public  at  a  price 
not  exceeding  three  dollars  and  fifty  cents  per  copy,  per  volume :  Provided, 
The  work  shall  be  done  in  the  state  of  Idaho,  if  responsible  parties  therein 
offer  to  do  said  work  on  terms  as  favorable  to  the  state  as  any  outside 
bidder. 

Hist.      R.    C,    §    227  ;    '03,   p.   367,    §    6. 

§  228.  Bond  of  printer.  The  person  to  whom  the  contract  for  print- 
ing any  one  or  more  volumes  of  reports  under  the  provisions  of  this  article, 
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may  be  awarded,  shall  give  a  good  and  sufficient  bond  running  to  the  state, 
in  the  penal  sum  of  five  hundred  dollars  for  each  volume,  conditioned  that 
he  will  faithfully  perform  all  the  requirements  of  said  contract  and  all  of 
the  provisions  of  this  article. 

Hist.     R.  C,  §  228  ;  '03,  p.  367.   §  7. 

§  229.  Receipt  to  printer.  The  librarian  of  the  state  library  shall 
give  to  the  contracting  printer  a  receipt  for  all  copies  of  reports  of  said 
decisions  delivered  to  him  by  such  printer,  and  the  librarian  shall  keep  a 
correct  record,  in  a  book  kept  especially  for  that  purpose,  of  all  volumes 
received  and  distributed  under  the  provisions  of  this  article,  and  shall 
take  a  receipt  for  all  copies  of  such  reports  distributed,  and  file  and  pre- 
serve the  same. 

Hist.     R.   C,   $   229  ;  '03,   p.   367,   §   8. 

ARTICLE  4. 
OTHER    COURT    OFFICERS. 

§  230.  Cross  reference  to  other  court  officers.  Other  officers  of 
courts  are  the  clerks  of  the  district  courts;  clerks  of  the  probate  courts; 
stenographic  reporters,  and  the  crier,  bailiff  and  messenger  of  the  supreme 
court.  The  office,  bond,  fees  and  general  duties  of  the  clerks  of  the  district 
courts  are  provided  for  elsewhere  in  this  code,  and  the  appointment,  com- 
pensation and  duties  of  the  other  officers  mentioned  in  this  section  are 
provided  for  in  the  code  of  civil  procedure  and  the  penal  code. 

Hist.      R.    C,    §    230.  2121.      Clerks    of    probate    courts:      §    3844.      Steno- 

Cross    ref.      Clerks   of   the    district    courts:      Elec-  graphic      reporters:      §$3980-3988.      Supreme      court 

tion:     Const.  V,  16;  duties  in  general,  §§  2049-2051;  cner>   balllff   and   messenger:      §    3822. 

deputies:      §§    1975-1980;    bond:      §    1987;    fees:      § 

CHAPTER  16. 

NOTARIES  PUBLIC. 

§  231.  Appointment  and  commission.  The  governor  may  appoint 
and  commission  as  many  notaries  public,  having  the  qualification  of  elec- 
tors, as  he  may  deem  necessary,  who  shall  be  appointed  for  the  state  and 
shall  hold  office  for  the  term  of  four  years. 

Hist.  '15,  c.  45,  §  1,  p.  131  ;  R.  S.,  §  285  ;  R.  C,  only  for  the  county  in  which  they  resided  and  could 
<;  281.  (See  '67,  p.  47,  §  1  ;  '73,  p.  59,  §  1.)  Prior  not  legally  take  acknowledgments  outside  of  said 
to  amendment  of  '15  notaries  public  were  appointed        county. 

§  232.  Oath  and  Bond.  Each  notary  public  before  entering  upon 
the  duties  of  his  office  must  take  the  usual  oath  of  office,  which  must  be 
indorsed  upon  his  bond,  and  must  execute  a  bond  to  the  state  of  Idaho 
m  the  sum  of  one  thousand  dollars,  with  two  or  more  sufficient  sureties, 
to  be  approved  by  the  probate  judge  of  the  county  in  which  said  notary 
resides  :  Provided,  That  any  bond  being  furnished  by  any  bonding  or  surety 
company  authorized  to  do  business  in  the  state,  shall  not  be  required  to  be 
approved  by  the  probate  judge. 

Hist.     '15,  c.  45,   §   2,  p.   131  :  '67,  p.  47,   §   2  ;  '68, 
p.   99,   §    1  ;   R.   S.,   §   286  ;  R.   C,   §   232. 

§  233.  Same:  Filing.  The  bond,  with  the  oath  of  office  indorsed 
thereon  and  duly  attested,  together  with  a  specimen  of  the  signature,  and 
impress  of  the  official  seal  of  the  appointee,  must  be  filed  in  the  office  of 
the  secretary  of  state.  At  the  issuance  of  any  commission  each  appointee 
must  pay  the  sum  of  ten  dollars  to  said  secretary,  who  must  keep  an 
account  of  the  same  and  pay  one-half  thereof  to  the  state  library  fund, 
and  may  apply  the  residue  as  his  fees  in  that  behalf. 

Hist.     R.  C,  §  233;  R.  S.,  §  287.      (See  '67,  p.  47,  Comp.  leg.— Cal.     Different:     Pol.  C   1H72.   $   800; 

§   3;  '68,  p.  99,   §   2.)  as  amended:   Kerr's  C,  ib. 

§  236.      General  duties.      It  is  the  duty  of  a  notary  public : 

1.     When  requested,  to  demand  acceptance  and  payment  of  foreign, 
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domestic  and  inland  bills  of  exchange,  or  promissory  notes,  and  protest 
the  same  for  nonacceptance  and  nonpayment,  and  to  exercise  such  other 
powers  and  duties  as  by  the  law  of  nations  and  according  to  commercial 
usages,  or  by  the  laws  of  any  other  state,  territory,  government  or  country, 
may  be  performed  by  notaries. 

2.  To  take  the  acknowledgment  or  proof  of  powers  of  attorney,  mort- 
gages, deeds,  grants,  transfers,  and  other  instruments  of  writing  executed 
by  any  person,  and  to  give  a  certificate  of  such  proof  or  acknowledgment 
indorsed  on,  or  attached  to,  the  instrument. 

3.  To  take  depositions  and  affidavits,  and  to  administer  oaths  and 
affirmations,  in  all  matters  incident  to  the  duties  of  the  office,  or  to  be 
used  before  any  court,  judge,  officer,  or  board  in  this  state. 

4.  To  keep  a  record  of  all  official  acts  done  by  him  under  the  first 
subdivision  of  this  section. 

5.  When  requested,  and  upon  payment  of  his  fees  therefor,  to  make 
and  give  a  certified  copy  of  any  record  in  his  office. 

6.  To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved 
his  name,  the  words  "Notary  Public"  and  "State  of  Idaho." 

7.  To  authenticate  with  his  official  seal  all  official  acts. 

8.  To  affix  to  his  signature  his  official  title  and  his  place  of  residence. 

Hist.      '15,    c.    45,    §    3,    p.    132,    corrected  ;    R.    S.,  has  taken  place,  new  seals  and  commissions  are  not 

§   289    (see   '67,   p.   47,    §§    4-11)  ;   R.  C,   §   236.  necessary  for  notaries  commissioned  in  the  old  coun- 

Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,    §    794;  ty,   hut   by  division  now   located  in  the   new.     O.   A. 

Kerr's   C.,   ib.  ".     1^"  16,   P-   32- 

",                  ,                       __                           ,.    .  .  Cross    ref.      Notary    public    may   take    acknowledg- 

In  newly  created  county:     Where  county  division  ments:      $    3124. 

§  237.  Protest  as  evidence  of  facts.  The  protest  of  a  notary,  under 
his  hand  and  official  seal,  of  a  bill  of  exchange  or  promissory  note,  for 
nonacceptance  or  nonpayment,  stating  the  presentment  for  acceptance 
or  payment,  and  the  nonacceptance  or  nonpayment  thereof,  the  service 
of  the  notice  on  any  or  all  of  the  parties  to  such  bill  of  exchange  or  promis- 
sory note,  and  specifying  the  mode  of  giving  such  notice  and  the  reputed 
place  of  residence  of  the  party  to  such  bill  of  exchange  or  promissory 
note,  and  of  the  party  to  whom  the  same  was  given,  and  the  postoffice 
nearest  thereto,  is  prima  facie  evidence  of  the  facts  contained  therein. 

Hist.     R.  C,  §  237;  R.  S.,  §  290.      (See  '67,  p.  47,  Comp.     leg.— Cal.       Same     except     "primary"     for 

§   12.)  "prima  facie,"  in  the  last  line:     Pol.  C.  1872,  §  795; 

same  as  amended :     Kerr's  C,  ib. 

§  238.  Removal,  death  or  resignation.  If  any  notary  die,  resign, 
is  disqualified  or  removed  from  office,  his  records  and  all  his  public  papers 
must  within  thirty  days,  be  delivered  to  the  recorder  of  the  county  in  which 
he  resided. 

Hist.     '15,  c.  45,   §   4,  p.   132;  '67,  p.  47,  §   14  ;  R.  Comp.    leg.— Cal.      Similar:      Pol.   C    1872,    §    796; 

S.,   §   291  ;  R.  C,  §   238.  Kerr's  C,  ib. 

§  239.  Certified  copies  of  predecessor's  records.  Every  notary  hav- 
ing in  his  possession  the  records  and  papers  of  his  predecessor  in  office, 
may  grant  certificates  or  give  certified  copies  of  such  records  and  papers, 
in  like  manner  and  with  the  same  effect  as  such  predecessor  could  have 
done. 

Hist.     R.  C,   §  239  ;  '67,  p.  47,  §  16  ;  R.  S.,  §  292. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    797; 
Kerr's  C,  ib. 

§  240.  Fees  of  notaries.  The  fees  of  notaries  are  as  follows : 
For  drawing  and  copying  every  protest  for  nonpayment  of  a  promis- 
sory note,  or  for  the  nonpayment  or  nonacceptance  of  a  bill  of  exchange, 
draft  or  check,  three  dollars,  said  sum  shall  be  in  full  payment  of  all  fees 
for  services  of  such  notaries  for  drawing  and  serving  every  notice  of 
nonpayment  of  a  promissory  note,  or  of  the  nonpayment  or  nonaccept- 
ance of  a  bill  of  exchange,  order,  draft  or  check,  or  for  recording  every 
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protest,  or  for  any  other  services  necessary  by  such  notaries  in  connection 
therewith. 

For  taking  an  acknowledgment  or  proof  of  a  deed  or  other  instrument, 
to  include  the  seal  and  the  writing  of  the  certificate,  fifty  cents. 

For  administering  and  certifying  an  oath,  twenty-five  cents. 

For  every  certificate  under  seal,  to  include  writing  the  same,  fifty  cents. 

Hist.     R.  C,  §   240;  R.  S.,  §  293;  '07,  p.  156,  §   1. 
Comp.    leg.— Cal.      See    Pol.    C.    1872,    §    798;    as 
amended:   Kerr's  C,  ib. 

§  241.  Certificate  to  be  transmitted  to  clerk.  Each  notary,  as  soon 
as  he  has  taken  his  official  oath  and  filed  his  official  bond,  must  transmit 
a  certificate  of  the  facts,  under  the  hand  and  seal  of  the  secretary  of  state, 
to  the  clerk  of  the  district  court  for  his  county. 

Hist.     R.  C,  §   241  ;  R.  S.,   §   294. 
Comp.    leg.— Cal.      Similar:      Pol.   C.    1872,    §    800; 
different  as  amended:     Kerr's  C,  ib. 

§  242.  Liability  for  misconduct.  For  the  official  misconduct  or 
neglect  of  a  notary  public,  he  and  the  sureties  on  his  official  bond  are  liable 
to  the  parties  injured  thereby  for  all  the  damages  sustained. 

Hist.     R.  C,  $   242;  R.  S.,   §  295.     (See  '67,  p.  47,  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    801; 

§    13.)  Kerr's  C,  ib. 

§  242a.  Commissions  under  former  law  validated.  All  notarial 
commissions  issued  prior  to  May  7,  1915,  shall  continue  in  force  for  the 
full  terms  for  which  they  were  granted,  and  all  acts  of  said  appointed 
notaries  and  their  official  seals,  shall,  during  the  full  term  of  their  respec- 
tive commissions,  be  of  like  validity  and  effect  as  those  who  may  be 
appointed  under  the  provisions  of  this  amended  article. 

Hist.     '15,  c.  45,   §   6,   p.   132. 

CHAPTER  17. 

COMMISSIONERS  OF  DEEDS. 

§  243.  Appointment.  The  governor  may  appoint  in  each  state  or 
territory  of  the  United  States,  or  in  any  foreign  state,  one  or  more  com- 
missioners of  deeds,  to  hold  office  for  the  term  of  four  years  from  and  after 
the  date  of  their  commission. 

Hist.      R.    C,    §    243;    R.    S.,    §    300.      (See    '64,    p.  Comp.     leg. — Cal.       Same     except     "or     territory" 

f,22,   S    1.)  omitted:     Pol.  C.   1872,   5j   811;  Kerr's  C,  ib. 

§  244.  General  duties.  Every  commissioner  of  deeds  has  power, 
within  the  state  for  which  he  is  appointed : 

1.  To  administer  and  certify  oaths. 

2.  To  take  and  certify  depositions  and  affidavits. 

3.  To  take  and  certify  the  acknowledgment  or  proof  of  powers  of 
attorney,  mortgages,  transfers,  grants,  deeds,  or  other  instruments,  for 
record. 

4.  To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved 
the  words,  "Commissioner  for  the  State  of  Idaho,"  and  the  name  of  the 
commissioner. 

5.  To  authenticate,  with  his  official  seal,  all  his  official  acts. 

Hist.      R.    C,    §    244;    R.    S.,    §    301.      (See    '64,    p.  Comp.    leg.— Cal.      Similar:      Pol.   C.    1872,    §    812; 

522,    §    1.)  Kerr's   C,   ib. 

§  245.  Effect  of  commissioner's  acts.  All  oaths  administered,  depo- 
sitions and  affidavits  taken,  and  all  acknowledgments  and  proofs  certified 
by  commissioners  of  deeds,  have  the  same  force  and  effect,  to  all  intents 
and  purposes,  as  if  done  and  certified  in  this  state  by  any  officer  authorized 
by  law  to  perform  such  acts. 

Hist.      R.    C,    §    245;    R.    S.,    §    302.       (See    '64,    p.  Comp.    leg.— Cal.      Same:       Pol.    C.    1872,    §    818; 

522.    S    2.)  Kerr's   C,    ib. 
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§  246.  Filing  of  oath.  The  official  oaths  of  commissioners  of  deeds 
must  be  filed  in  the  office  of  the  secretary  of  state  within  six  months  after 
they  are  taken. 

Hist.      R.    C,    §    246;    R.    S.,    §    303.      (See    '64,    p.  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    814; 

522,    §    3.)  Kerr's  C,   ib. 

§  247.  Fees.  The  fees  of  commissioners  of  deeds  are  the  same  as 
those  prescribed  for  notaries  public. 

Hist.     R.  C,  §  247  ;  R.  S.,  §  304. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    815; 
Kerr's  C,  ib. 

Cross  ref.     Fees  of  notaries:      §   240. 

§  248.  Copy  of  chapter  to  be  transmitted.  The  secretary  of  state 
must  transmit,  with  the  commission  to  the  appointee,  a  certified  copy  of 
this  chapter. 

Hist.      R.    C,    §    248;    R.    S.,    §    305.      (See    '64,    p.  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    817; 

522,  §   4.)  Kerr's  C,  ib. 

§  249.  Fee  for  issuing  commission.  The  secretary  of  state  is  entitled 
to  receive  a  fee  of  five  dollars  for  issuing  each  commission  under  the 
provisions  of  this  chapter,  to  be  paid  by  the  party  applying  therefor. 

Hist.     R.  C,  §  249  ;  '75,  p.  674,  §  5  ;  R.  S.,  §  306. 
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CHAPTER  18. 
GENERAL  PROVISIONS  APPLICABLE  TO  ALL  OFFICERS. 

ARTICLE  1. 
QUALIFICATIONS  AND  RESTRICTIONS  ON  RESIDENCE. 

§  250.  Qualifications  in  general.  Every  qualified  elector  shall  be 
eligible  to  hold  any  office  of  this  state  for  which  he  is  an  elector,  except 
as  otherwise  provided  by  the  constitution. 

Hist.     R.  C  §  250  ;  '90-'91,  p.  57,  §  5,  reenacted  by  tive    officers:      Const.    IV,    3.      Of    district    judges: 

'99,  p.  33,   §   5.  Const.  V,  23.     Prosecuting  attorneys:   Const.  V,   18. 

Cross,  ref.     Qualifications  of  electors:     Const.  VI,  Disqualifications   to    hold    office   enumerated.      Const. 

2.     Of  legislative  officers:     Const.  Ill,  6.     Of  execu-  *I,   3. 

§  251.  Legislators  disqualified  from  holding  certain  offices.  It  shall 
be  unlawful  for  any  member  of  the  legislature,  during  the  term  for  which 
he  was  elected,  to  accept  or  receive,  or  for  the  governor,  or  other  official 
or  board,  to  appoint  such  member  of  the  legislature  to,  any  office  of  trust, 
profit,  honor  or  emolument,  created  by  any  law  passed  by  the~Iegis!ature 
of  which  he  is  a  member.  Any  appointment  made  in  violation  of  this 
section  shall  be  null  and  void  and  without  force  and  effect,  and  any  attempt 
to  exercise  the  powers  of  such  office  by  such  appointee  shall  be  a  usurpa- 
tion, and  the  appointee  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars. 

Hist.     R.  C.  §  251;  '07,  p.  308,  §§   1,  2.  Legislator   as  county   commissioner:     There  is   no 

Comp.  leg.— Miss.     Similar:     Const.  VI,  29.     S.  v.        l««al  "f «>£  why  a  member  of  the  legislature  should 

Gooding   (1912)   22  I.   128,   124  P.  791.  not  hold  office  as  a  county  commissioner.     O.  A.  G. 

U.  S.     Similar:     U.  S.  R.  S.  §   1854.  15"i,b'  P.'   3.  '      .    .              ..           ,     ..   .   .   .         .           . 

Office    incident    to    creation    of    district:      An    act 

Scope:      Statutory  proceedings  for  the  removal  of  v.hich  makes  it  possible  for  the  people  to  organize  a 

officers  being    quasi   criminal   in    character,    the   dis-  district   and    thereby  bring   into   existence   an    office, 

qualifications  mentioned  herein,  will  not  be  extended  does  not  create  such  office.     S.  v.  Gooding  (1912)   22 

to    persons    who    do    not    come    clearly    within    their  j    j28    124  P    791 
scope.   S.  v.  Gooding   (1912)    22  I.  128,   124  P.  791. 

§  252.      Residence  of  certain  officers.      The   following   officers  must 
reside  at  and  keep  their  offices  in  Boise  City : 
The  governor; 
Secretary  of  state ; 
Auditor ; 
Treasurer ; 
Attorney  general ; 

Superintendent  of  public  instruction,  and 
Clerk  of  the  supreme  court. 

Hist.     R.  C.  §  252  ;  R.  S.  §  325. 

Comp.   leg.— Cal.      Similar:      Pol.   C.   1872,    §    852; 
Kerr's  C,  ib. 

§  253.  Absence  of  state  officers.  No  state  or  district  officer  must 
absent  himself  from  the  state  or  district  for  more  than  thirty  days,  unless 
upon  business  of  the  state,  or  with  the  consent  of  the  governor. 

Hist.     R.  C.  §  253;  R.  S.  §  326;  '90-'91,  p.  21,  §  1,  Comp.    leg.— Cal.      See    Pol.    C    1872,    $    853;    as 

reenacted  by  '99,  p.  13,  §  I.  amended:    Kerr's  C,   ib. 

§  254.  Offices  to  be  provided  in  capitol  building.  The  officers  enu- 
merated in  section  252  may  occupy,  without  rent  or  charge,  the  offices 
provided  for  them  respectively  in  the  capitol  building;  and  no  pay  or 
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allowance  must  be  made  to  any  one  of  said  officers  for  rent,  fuel,  or  lights 
whether  such  officer  occupy  such  office  or  not. 


Hist.     R.  C.  §  254  ;  R.  S. 


327. 


ARTICLE  2. 


PROHIBITIONS    AGAINST    CONTRACTS    WITH    OFFICERS. 

§  255.  Officers  not  to  be  interested  in  contracts.  Members  of  the 
legislature,  state,  county,  city,  district  and  precinct  officers,  must  not  be 
interested  in  any  contract  made  by  them  in  their  official  capacity,  or  by 
any  body  or  board  of  which  they  are  members. 


Hist.     R.   C.   §   255;  R.   S.   §    365. 

Comp.  leg. — Cal.  Same  except  "and  township"  for 
"district  and  precinct":  Pol.  C.  1872,  §  920;  Kerr's 
C,  ib. 

Cross  ref.  Employees  of  insane  asylum  not  to  be 
interested  in  contracts,  §  755.  County  officers  not 
to  present  claims,  §  1946.  City  officers  not  to  pre- 
sent claims,   §  2279. 

Prohibited  contracts:  A  contract  made  between 
the  secretary  of  state  and  a  printing  company  where- 
by the  former  is  to  receive  a  part  of  the  compensa- 
tion payable  to  the  latter  for  printing  session   laws 


and  legislative  journals,  is  within  the  prohibitions  of 
this  section.  Anderson  v.  Lewis  (1898)  6  I.  51,  52 
P.   163. 

Cited:  (Dis.  op.)  Ponting  v.  Isaman  (1901)  7  I. 
581,  65  P.  434;  Nuckols  v.  Lyle  (1902)  8  I.  589,  70 
P.  401;  Robinson  v.  Huffaker  (1912)  23  I.  173,  129 
P.  334;  Collman  v.  Wanamaker  (1915)  27  I.  342, 
348,   149  P.  292. 

Official's  primary  duty:  An  official's  duty  is  to 
give  to  the  public  service  the  full  benefit  of  a  dis- 
interested judgment.  McRoberts  v.  Hoar  (1915)  28 
I.   163,   152  P.   1046. 


§  256.  Nor  in  sales.  State,  county,  district,  precinct  and  city  officers 
must  not  be  purchasers  at  any  sale  nor  vendors  at  any  purchase  made  by 
them  in  their  official  capacity. 


Hist.     R.  C.  §  256  ;  R.  S.  §  366. 

Comp.  leg. — Cal.  Same  except  "township"  for 
"district,  precinct":  Pol.  C.  1872,  §  921;  Kerr's 
C,  ib. 


Cross     ref.       Penalty    for    officers    purchasing    at 

sales:  §  6384. 

Cited:      (In    brief   of   counsel)    Collman    v.   Wana- 
maker (1915)    27  I.  342,  344. 


§  257.  Prohibited  contracts  voidable.  Every  contract  made  in  vio- 
lation of  any  of  the  provisions  of  the  two  preceding*  sections  may  be 
avoided  at  the  instance  of  any  party  except  the  officer  interested  therein. 


Hist.     R.  C.   §   257  ;  R.   S.   §    367. 

Comp.    leg.— Cal.      Same :     Pol.    C.     1872,    §    922  ; 
Kerr's   C,   ib. 

Cited:     Nuckols  v.  Lyle  (1902)  8  I.  589,  70  P.  401. 


(In  brief  of  counsel)  Collman  v.  Wanamaker  (1915) 
27  I.  342,  344.  (In  brief  of  counsel)  Re  Howell 
(1915)   27  I.  590,  150  P.  19. 


§  258.  Dealing  in  warrants  prohibited.  The  state  treasurer  and 
auditor,  the  several  county,  city,  district  or  precinct  officers  of  this  state, 
their  deputies  and  clerks,  are  prohibited  from  purchasing  or  selling,  or 
in  any  manner  receiving  to  their  own  use  or  benefit,  or  to  the  use  or  benefit 
of  any  person  or  persons  whatever,  any  state,  county,  or  city  warrants, 
scrip,  orders,  demands,  claims,  or  other  evidences  of  indebtedness  against 
the  state,  or  any  county  or  city  thereof,  except  evidences  of  indebtedness 
issued  to  or  held  by  them  for  services  rendered  as  such  officer,  deputy  or 


Scope:  This  section  was  a  part  of  an  act  en- 
titled "An  act  to  prevent  officers  from  dealing  in 
certain  securities."  Use  of  word  "dealing"  clearly 
indicates  intention  of  legislature  to  preclude  officers 
from  dealing  in  such  securities  in  any  manner. 
Libby  v.  Pelham  (1917)    30  I.  614,  166  P.  575. 


clerk,  and  evidences  of  the  funded  indebtedness  of  such  state,  county,  city, 
district  or  corporation. 

Hist.  R.  C.  §  258,  with  the  words  "or  to  the  use 
or  benefit"  preceding  "of  any  person"  restored  on 
authority  of  Libby  v.  Pelham  (1917)  30  I.  614,  166  P. 
575;  R.  S.  §  368.     (See  '75,  p.  667,  §   1.) 

Comp.  leg. — Cal.  Similar:  Pol.  C.  1872,  §  923; 
Kerr's  C,  ib. 

Cross   ref.     Penalty   for   officers  dealing   in   scrip : 

§    6384. 

§  259.  Officers  to  make  affidavit.  Every  officer  whose  duty  it  is  to 
audit  and  allow  the  accounts  of  other  state,  county,  district,  city  or  pre- 
cinct officers,  must,  before  allowing  such  accounts,  require  each  of  such 
officers  to  make  and  file  with  him  an  affidavit  that  he  has  not  violated  any 
of  the  provisions  of  this  chapter. 

Hist.     R.  C.  §  259  ;  R.  S.  §   369.  "district,   city  or  precinct,"    line   2 :   Pol.   C.    1872,    § 

Comp.  leg. — Cal.     Same  except  "city  or  town"  for        924  ;  Kerr's  C,  ib. 

§  260.  Duty  of  disbursing  officers.  Officers  charged  with  the  dis- 
bursement of  public  moneys  must  not  pay  any  warrant  or  other  evidence 
of  indebtedness  against  the  state,  county,  city  or  district,  when  the  same 
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has  been  purchased,  sold,  received  or  transferred  contrary  to  any  of  the 
provisions  of  this  chapter. 

Hist.     R.   C.  §   260  ;  R.   S.  §   370.  rants   through   husband    as   agent,   who   was   at  that 

Comp.  leg.— Cal.     Same  except  "or  town"  for  "or        t\me.  county  commissioner,   treasurer  is  without  au- 

district,"  line  3:   Pol.  C.   1872,   8   925;  Kerr's  C,  ib.        thority    to    pay   same.      Libby    v.    Pelham    (1917)    30 

A        1-  WU  --P  u         J  *  L    614'    166    p-    575- 

Application:      Where  wife  purchased  county  war- 

§261.  Prosecution  of  offenders.  Every  officer  charged  with  the 
disbursement  of  public  moneys,  who  is  informed  by  affidavit  that  any 
officer  whose  account  is  to  be  settled,  audited,  or  paid  by  him,  has  violated 
any  of  the  provisions  of  this  chapter,  must  suspend  such  settlement  or 
payment,  and  cause  such  officer  to  be  prosecuted  for  such  violation. 

Hist.     R.  C.  §  261;  R.  S.  §  371.      (See  '75,  p.  667,        after    "is,"    line    3:    Pol.    C.    1872,    §    926;    additional 
§   5.)  provision  as  amended:   Kerr's  C.  ib. 

Comp.    leg. — Cal.      Same    except    "about"    inserted 

ARTICLE  3. 
NOMINATIONS  AND   COMMISSIONS. 

§  262.  Nominations  to  be  in  writing.  Nominations  made  by  the 
governor  to  the  senate  must  be  in  writing,  designating  the  residence  of 
the  nominee  and  the  office  for  which  he  is  nominated. 

Hist.     R.  C  §   262  ;  R.  S.   §  335. . 
Comp.    leg.— Cal.      Same:    Pol.    C    1872,    §    889; 
Kerr's  C,  ib. 

§  263.  Resolution  of  concurrence.  Whenever  the  senate  concurs  in 
a  nomination,  its  secretary  must  immediately  deliver  a  copy  of  the  resolu- 
tion of  concurrence,  certified  by  the  president  and  secretary,  to  the 
governor. 

Hist.     R.  C  §  263;  R.  S.  §  336. 

Comp.    leg.— Cal.      Similar:    Pol    C    1872,    §    890; 
Kerr's  C,  ib. 

§  264.      Commissions  by  governor.      The  governor  must  commission : 

1.  All  officers  of  the  militia. 

2.  All  officers  appointed  by  the  governor,  or  by  the  governor  with  the 
advice  and  consent  of  the  senate. 

Hist.     R.  C  §   264  ;  R.  S.   §  337. 
Comp.   leg.— Cal.      Same  in   part:   Pol.   C    1872,    § 
891  ;  Kerr's  C,  ib. 

§  265.  Form  of  commission.  The  commissions  of  all  officers  com- 
missioned by  the  governor  must  be  issued  in  the  name  of  the  people  of 
this  state,  and  must  be  signed  by  the  governor  and  attested  by  the  secretary 
of  state,  under  the  great  seal. 

Hist.     R.  C  §  265;  R.  S.  §  338. 
Comp.    leg.— Cal.      Same:    Pol.    C    1872,    §     892; 
Kerr's  C,  ib. 

§  266.  Other  commissions.  The  commissions  of  all  officers,  where 
no  special  provision  is  made  by  law,  must  be  signed  by  the  presiding 
officer  of  the  body,  or  by  the  person,  making  the  appointment. 

Hist.     R.  C  §  266  ;  R.  S.  §  339. 
Comp.    leg.— Cal.      Same:    Pol.    C    1872,    §    893; 
Kerr's  C,   ib. 

§  267.  Appointment  of  deputies.  The  appointment  of  deputies, 
clerks,  and  subordinate  officers,  when  not  otherwise  provided  for,  must 
be  made  in  writing,  filed  in  the  office  of  the  appointing  power  or  the  office 
of  its  clerk. 

Hist.     R.  C  §  267  ;  R.  S.  §  340. 

Comp.    leg.— Cal.      Same:    Pol.    C     1872,     §    894; 
Kerr's  C,  ib. 

ARTICLE  4. 

OATH  OF  OFFICE. 

§  268.  Form  of  oath.  Before  any  officer  elected  or  appointed  to  fill 
any  office,  created  by  the  laws  of  the  state  of  Idaho,  enters  upon  the 
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duties  of  his  office,  he  must  take  and  subscribe  an  oath,  to  be  known  as 
the  official  oath,  which  is  as  follows : 

I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  constitution 
of  the  United  States,  and  the  constitution  and  the  laws  of  this  state ;  that 

I  will  faithfully  discharge  all  the  duties  of  the  office  of according 

to  the  best  of  my  ability.    So  help  me  God. 

Hist.      R.   C.   §    268;  R.   S.   §   350;   '95,  p.   14,   §   1,  Cross    ref.      Oath   of    members   of   the   legislature: 

reenacted  '99,  p.  234,   §   1.  Const.  Ill,   25;  of  mine  inspector:   §  — — . 

Comp.    leg.— Cal.      Similar:    Pol.    C.    1872,    §    904; 
Kerr's  C,  ib. 

§  269.  Time  of  taking  oath.  Whenever  a  different  time  is  not  pre- 
scribed by  law,  the  oath  of  office  must  be  taken,  subscribed  and  filed  within 
ten  days  after  the  officer  has  notice  of  his  election  or  appointment,  or 
before  the  expiration  of  fifteen  days  from  the  commencement  of  his  term 
of  office,  when  no  such  notice  has  been  given. 

Hist.     R.  C.  §   269  ;  R.   S.  §   353.  taking  of  oath   of  office  are  directory  and  not  man- 

Comp.    leg.— Cal.      Same :    Pol.    C.    1872,     §    907  ;  datory,  and  with  the  approval  of  the  proper  authori- 

Kerr's  C      ib  ties,  an  officer  can  take  his  oath   of  office  after  the 

_.  .'       ".  ..        _.  „   ,  .       ,,  time  fixed  by  law  therefor.     O.  A.  G.  '15-'16,  p.  35. 

Time  of  taking  oath :     Statutes  fixing  time  for  the 

§  270.  Before  whom  taken.  Except  when  otherwise  provided,  the 
oath  may  be  taken  before  any  officer  authorized  to  administer  oaths. 

Hist.     R.  C.  §   270  ;  R.  S.  §   354. 

Comp.    leg.— Cal.      Same:    Pol.    C     1872,    §    908; 
Kerr's  C,   ib. 

§  271.  Same:  County  officers.  The  oath  of  office  must  be  taken  by 
county  commissioners  before  the  county  recorder  of  their  respective  coun- 
ties, on  the  second  Monday  of  January  succeeding  each  general  election, 
and  on  the  same  day  the  other  county  officers  must  take  and  subscribe  the 
official  oath  before  the  chairman  of  the  board. 

Hist.     R.  C  §  271;  '95,  p.  139,  §  1,  reenacted  '99,  Cited:      Castle    v.    Bannock    Co.    (1901)    8    I.    124, 

P.   67,   §   4.  67    P.    35. 

§  272.  Where  filed.  Every  oath  of  office,  certified  by  the  officer 
before  whom  the  same  was  taken,  must  be  filed  within  the  time  required 
by  law,  except  when  otherwise  specially  directed,  as  follows: 

1.  The  oath  of  all  officers  whose  authority  is  not  limited  to  any  par- 
ticular county,  in  the  office  of  the  secretary  of  state. 

2.  The  oath  of  all  officers  elected  or  appointed  for  any  county,  district 
or  precinct,  in  the  offices  of  the  recorder  of  their  respective  counties. 

Hist.     R.   C.   §   272  ;  R.  S.  §   356. 
Comp.    leg.— Cal.      Similar:    Pol.    C    1872.    §    909; 
additional  provisions  as  amended :  Kerr's  C,  ib. 

§  273.  Oath  of  deputies.  Deputies,  clerks,  and  subordinate  officers 
must  take  and  file  an  official  oath  before  entering  upon  their  duties. 

Hist.     R.  C  §  273;  R.  S.  §  357. 

Comp.   leg.— Cal.     Different:   Pol.   C   1872,    §   910; 
Kerr's  C,  ib. 

ARTICLE  5. 
SALARIES   OF  OFFICERS. 

§  274.  Salaries  of  state  elective  officers.  The  governor,  secretary 
of  state,  state  auditor,  state  treasurer,  attorney  general,  and  superin- 
tendent of  public  instruction,  shall,  during  their  continuance  in  office, 
receive  for  their  services  compensation  as  follows: 

Governor,  five  thousand  dollars  per  annum; 

Secretary  of  state,  three  thousand  dollars  per  annum ;  ■ 

State  auditor,  three  thousand  dollars  per  annum,  said  salary  to  be 
audited  by  the  state  treasurer ; 

Attorney  general,  four  thousand  dollars  per  annum ; 

State  treasurer,  four  thousand  dollars  per  annum ; 

Superintendent  of  public  instruction,  two  thousand  four  hundred  dol- 
lars per  annum,  and 
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State  mining  inspector,  two  thousand  four  hundred  dollars  per  annum. 

Such  compensation  shall  be  paid  quarterly  as  due  out  of  the  state 
treasury,  and  shall  be  in  full  for  all  services,  by  said  officers  respectively 
rendered  in  any  official  capacity  or  employment  whatever  during  their 
respective  terms  of  office ;  but  no  increase  of  compensation  shall  affect  the 
salaries  of  such  officers  during  their  present  term  of  office:  Provided, 
however,  That  the  actual  and  necessary  expenses  of  the  governor,  lieu- 
tenant governor,  secretary  of  state,  attorney  general,  and  superintendent 
of  public  instruction  while  traveling  within  the  state,  or  between  points 
within  the  state,  in  the  performance  of  official  duties,  shall  be  allowed  and 
paid  by  the  state;  not,  however,  exceeding  such  sum  as  shall  be  appro- 
priated for  such  purpose. 

No  officer  named  in  this  section  shall  receive,  for  the  performance  of 
any  official  duty,  any  fee  for  his  own  use,  but  all  fees  fixed  by  law  for  the 
performance,  by  either  of  them,  of  any  official  duty,  shall  be  collected  in 
advance,  and  deposited  with  the  state  treasurer  to  the  credit  of  the  state. 

Hist.      R.    C.    §    274,    with    the    word    "quarterly"  Cross    ref.      Salaries    as    fixed    by    Const.    IV,    19. 

omitted,  on   authority  of  '09,  p.   359,  S.   B.   164;  '07,  Officers    to   receive   no   fees   for   their   own   use:    lb. 

p.  465,   §   1,  modified  by  R.  S.  §  218.  Diminution    and    increase    of    compensation :    Const. 

Cited:  Woods  v.  Bragaw  (1907)  13  I.  607,  92  P.  v»  27-  Legislature  may  provide  for  expenses:  lb. 
576. 

§  275.  Salaries  of  judges.  The  salary  of  the  justices  of  the  supreme 
court  shall  be  five  thousand  dollars  per  annum,  and  the  salary  of  the 
judges  of  the  district  courts  shall  be  four  thousand  dollars  per  annum. 
Such  compensation  shall  be  paid  quarterly  out  of  the  state  treasury,  but 
no  justice  of  the  supreme  court  or  judge  of  the  district  court  shall  be  paid 
his  salary  or  any  part  thereof,  unless  he  shall  have  first  taken  and  sub- 
scribed an  oath  that  there  is  not  in  his  hands  any  matter  in  controversy 
not  decided  by  him,  which  has  been  finally  submitted  for  his  consideration 
and  determination  thirty  days  prior  to  his  taking  and  subscribing  said 
oath. 

Hist.     R.  C  §  275;  '07,  p.  465,  §  2.  judges   of   district   courts:    Const.    V.    17.      Expenses 

Cited:  Woods  v.  Bragaw  (1907)  13  I.  607,  92  P.  <J?  justices  of  supreme  court:  §  3823.  Expenses  of 
57g  district  judges:    §    3836. 

Cross,    ref.      Salaries   of    justices    of    supreme    and 

§  276.  Time  of  payment  of  salaries.  The  salaries  of  all  state  and 
district  officers,  whose  salaries  are  paid  from  the  state  treasury,  shall  be 
paid  quarterly,  on  the  second  Monday  of  January,  April,  July  and  October, 
of  each  year,  out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Hist.  R.  C  §  276  ;  '90-'91,  p.  204,  §  1,  reenacted  auditor  to  draw  a  warrant  therefor  is  sufficient  ap- 
'99,  p.  142,  §  1.  propriation.      Reed   v.    Huston    (1913)    24    I.    26,    132 

Appropriation:     Where  a  salary  has  been  fixed  by        *'  ^\£n£  ft*8'   1915A«  Rich  V>   HuSt°n    (1913)    U 
the    legislature   for   a   constitutional   office,    a   statute        l-   64'   l6Z  *•   ilz- 
directing   the    payment    of    salaries,    authorizing   the 

§  277.  Salary  when  title  is  contested.  When  the  title  of  the  incum- 
bent of  any  office  in  this  state  is  contested  by  proceedings  instituted  in  any 
court  for  that  purpose,  no  warrant  can  thereafter  be  drawn  or  paid  for 
any  part  of  his  salary  until  such  proceedings  have  been  finally  determined. 

Hist.     R.  C  §   277  ;  R.   S.  §   380.  during  the  pendency  of  a  trial  over  the  right  to  the 

Comp.    leg.— Cal.      Same:' Pol.    C    1872,    §    936;  °.ffice'    ". does    *<*    Preclude    the    board    of    commis- 

additional   provision   as  amended:   Kerr's  C.   ib.  sloner9f    f/om     allowing     the    de     fa  to     officer     the 

amount  of  expenses  incurred  by  him  in  behalf  ot  the 

Cited:     Gorman  v.  Havird   (1891)    10  S.  C.  R.  943,  county  in   the   administration   of   the  office.      Havird 

141  U.  S.  206,  35  S.  C.  R.   (Law  ed.)   717.  v.    Board  of    Commissioners    (1890)    2    I.    687.    24    P. 

Allowance    of   expenses:      While   this    section    pro-  542. 
hibits  the   payment  of  a  salary  to  a  de  facto  officer 

§  278.  Same :  Certificate  of  pending  suit.  As  soon  as  such  pro- 
ceedings are  instituted,  the  clerk  of  the  court  in  which  they  are  pending 
must  certify  the  facts  to  the  officers,  whose  duty  it  would  otherwise  be  to 
draw  such  warrant  or  pay  such  salary. 

Hist.     R.  C   §   278;  R.  S.  §   381. 
Comp.  leg.— Cal.     Same:  Pol.  C  1872,  §  937;  simi- 
lar as  amended :    Kerr's  C,   ib. 
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§  278a.  Salary  suspended  during  failure  to  report.  Any  officer,  or 
deputy,  failing  to  report  in  the  form  prescribed  by  the  state  auditor  for 
all  public  moneys  collected  by  him  on  behalf  of  the  state,  shall  not  be 
allowed  any  salary  or  compensation  during  the  period  of  such  failure. 

Hist.     '13,  c.  42,   §    7,  p.   146. 

Cross  ref.     State  auditor  to  prescribe  form  of  re- 
port:   §    104a. 

ARTICLE  6. 
REPORTS  OF  OFFICERS. 

§  279.  Reports  to  be  printed  and  delivered  to  secretary.  All  an- 
nual and  biennial  reports  of  state  officers  and  state  boards  of  control,  both 
elective  and  appointive,  which  are  now  authorized  or  which  may  be  here- 
after authorized  by  law  to  issue  such  reports,  shall  be  compiled,  printed 
and  delivered  to  the  secretary  of  state,  on  or  before  the  first  day  of  Decem- 
ber of  the  last  year  which  said  reports  cover,  to  be  by  him  delivered  to 
the  persons  hereinafter  mentioned,  said  reports  to  be  of  uniform  size, 
quality  and  print. 

Hist.     R.   C   §   279  ;   '03,  p.   149,   §    1. 

§  280.  Distribution  of  reports.  There  shall  be  delivered  to  the  sec- 
retary of  state  on  or  before  the  first  day  of  December  of  the  said  year,  to 
be  by  him  receipted  for,  at  least  three  hundred  copies  of  each  of  the  said 
reports  for  distribution  as  follows:  One  copy  of  each  to  the  governor; 
one  to  each  head  of  the  executive  departments  of  the  government ;  one  of 
each  to  each  member  of  the  legislature,  on  the  first  day  of  the  session,  or 
sooner  if  practicable,  and  the  remainder  to  such  citizens  as  the  secretary 
of  state  may  deem  proper. 

Hist.     R.   C   §   280  ;   '03,  p.  149,   §   2. 

§  281.  Failure  to  make  report  a  misdemeanor.  Any  failure  to  com- 
ply with  the  provisions  of  the  two  preceding  sections  by  the  person  or 
persons  charged  by  law  with  the  duty  of  making,  compiling  and  delivering 
said  reports  as  in  said  sections  provided  for,  shall  be  a  misdemeanor,  and 
upon  conviction  thereof  in  any  court  of  competent  jurisdiction  the  person 
so  failing  shall  be  fined  in  any  sum  not  less  than  two  hundred  dollars,  nor 
more  than  three  hundred  dollars,  and  upon  notification  from  the  secretary 
of  state  to  the  prosecuting  attorney  of  any  county  wherein  such  offense 
shall  have  been  committed,  it  shall  be  his  duty  to  prosecute  such  person 
or  persons,  and  collect  such  fine  as  may  by  such  court  be  imposed,  and 
upon  the  collection  thereof  to  deposit  the  same  with  the  secretary  of  state 
for  the  benefit  of  the  general  school  fund. 

Hist.      R.   C    §    281;   '03,   p.   149,   §    3. 

§  281a.  Subpoenas  for  officers  failing  to  report.  In  case  any  county 
or  other  officer  of  this  state,  who  is  authorized  or  directed  by  law  to  make 
certain  or  any  reports  to  the  state  auditor,  or  to  the  state  treasurer,  or 
to  the  state  board  of  land  commissioners,  or  to  any  other  official  or  board 
of  this  state,  shall  fail  or  neglect  to  transmit  such  report,  or  reports,  or 
funds,  by  registered  mail,  or  draft,  express  or  money  order,  within  the 
time  provided  by  law  for  the  sending  of  such  report,  or  reports,  or  funds, 
and  in  case  the  said  report,  or  reports,  or  funds,  have  not  been  received 
by  the  state  auditor,  or  state  treasurer,  or  any  officer  or  board  to  whom 
said  report,  or  reports,  or  funds,  should  be  made  or  delivered,  within  five 
days  after  the  last  day  of  the  time  in  which  said  report,  or  reports,  or 
funds,  are  required  by  law  to  be  transmitted  or  delivered,  then  and  in  that 
case  the  state  auditor,  the  state  treasurer,  or  the  officer  or  board  to  whom 
such  report,  or  reports,  or  funds,  must  be  made  as  required  by  law,  shall 
forthwith  issue  a  subpoena  for  any  officer  or  officers  so  failing  or  neglect- 
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ing  to  transmit  the  same,  requiring  such  officer  or  officers  to  appear  forth- 
with before  the  state  auditor,  or  state  treasurer,  or  officer  or  board  issuing 
said  subpoena,  and  produce  said  report,  or  reports,  or  funds  aforesaid. 

Hist.     R.   C.   §   281a;  '99,  p.  432,   §   1. 

§  281b.  Sheriffs  to  serve  subpoenas.  The  sheriffs  of  the  several 
counties  are  hereby  designated  as  the  officers  by  whom  such  subpoenas  shall 
be  served,  and  for  such  services  said  sheriffs  shall  be  paid  the  same  com- 
pensation as  is  by  law  provided  for  similar  services  in  civil  cases.  The 
officer  so  failing  or  neglecting  to  transmit  such  report,  or  reports,  or  funds, 
must  pay  forthwith  to  the  sheriff  aforesaid  the  compensation  for  services 
allowed  in  this  section,  and  shall  be  liable  upon  his  official  bond  for  the 
compensation  due  said  sheriff. 

Hist.     R.  C.  §  281b;  '99,  p.  432,  §  2. 

ARTICLE   7. 
BUDGET. 

§  281c.  Financial  report  and  budget  of  state  institutions.  The  state 
board  of  education  and  board  of  regents  of  the  university  of  Idaho,  and 
the  boards  of  trustees  of  the  state  penitentiary,  soldiers'  home,  state  sani- 
tariums, and  any  other  state  institutions  shall,  on  or  before  the  15th  day 
of  December,  1914,  and  biennially  thereafter,  file  with  the  state  board  of 
examiners  an  itemized  account  of  all  expenditures  for  the  previous  two 
years,  and  such  boards  and  officers  shall  at  the  same  time  file  with 
such  board  of  examiners  an  itemized  estimate  of  the  necessary  funds  which 
the  incoming  legislature  will  be  asked  to  appropriate  for  such  state  insti- 
tutions. 

Hist.      '13,    c.    136,    §    1,    p.    487. 

§  28 Id.  Financial  report  and  budget  of  state  officers.  The  heads 
of  each  department  of  the  state  government  and  all  officers  maintained  by 
the  state  of  Idaho  and  requiring  an  appropriation  for  the  maintenance  of 
such  department  or  officers  shall,  on  or  before  the  loth  day  of  December, 
1914,  and  biennially  thereafter,  file  an  itemized  statement  of  the  expendi- 
tures of  such  department  or  officer  for  the  previous  two  years,  and 
such  departments  or  officers  shall  at  the  same  time  file  with  such  board 
of  examiners  an  itemized  estimate  of  the  necessary  funds  which  the  in- 
coming legislature  will  be  asked  to  appropriate  for  such  departments  or 
officers. 

Hist.      '13,    c.    136,    §    2,   p.    487. 

§  281e.  State  budget:  Duty  of  state  board  of  examiners.  It  shall 
be  the  dutv  of  the  state  board  of  examiners  to  prepare  and  compile  such 
reports  and  estimates  and  to  examine  the  same,  and  to  transmit  such  list 
of  expenditures  and  estimates  to  the  speaker  of  the  next  succeeding  house 
of  representatives,  together  with  the  report  thereon,  if  any,  by  such  board, 
and  the  said  speaker  shall,  as  soon  as  the  appropriation  committee  is  ap- 
pointed, deliver  such  itemized  statement  of  expenditures  and  estimates  to 
the  chairman  of  the  appropriation  committee. 

Hist.     '13,   c.    136,   §    3,   p.   488. 

§  281  f.      Penalty  for  failure  to  comply.      Any  officer,  member  of  the 
board  of  education  or  board  of  trustees,  or  the  head  of  any  department  of 
the  state  government  neglecting  to  comply  with  the  provisions  ot 
article  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction 
shall  be  punished  by  a  fine  not  to  exceed  the  sum  of  $500. 

Hist.      '13,    c.    136,    §    4,   p.    488. 
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ARTICLE   8. 
NEPOTISM. 

§  281g.  Nepotism  defined.  An  executive,  legislative,  judicial,  min- 
isterial, or  other  officer  of  this  state  or  of  any  district,  county,  city,  or  other 
municipal  subdivision  of  the  state,  including  road  districts,  who  appoints 
or  votes  for  the  appointment  of  anx  person  related  to  him  or  to  any  of 
his  associates  in  office  by  affinity  or  consanguinity  within  the  third  degree, 
to  any  clerkship,  office,  position,  employment,  or  duty,  when  the  salary, 
wages,  pay  or  compensation  of  such  appointee  is  to  be  paid  out  of  public 
funds  or  fees  of  office,  or  who  appoints  or  furnishes  employment  to  any 
person  whose  salary,  wages,  pay,  or  compensation  is  to  be  paid  out  of 
public  funds  or  fees  of  office,  and  who  is  related  by  either  blood  or  mar- 
riage within  the  third  degree  to  any  other  executive,  legislative,  judicial, 
ministerial,  or  other  public  officer,  when  such  appointment  is  made  on  the 
agreement  or  promise  of  such  other  officer  or  any  other  public  officer  to 
appoint  or  furnish  employment  to  any  one  so  related  to  the  officer  making 
or  voting  for  such  appointment/ is  guilty  of  a  misdemeanor  involving 
official  misconduct  and  upon  conviction  thereof  shall  be  punished  by  fine 
of  not  less  than  ten  dollars  or  more  than  one  thousand  dollars,  and  such 
officer  making  such  appointment  shall  forfeit  his  office  and  be  ineligible 
for  appointment  to  such  office  for  one  year  thereafter. 

Hist.     '15,  c.   10,   §   1,  p.   40. 

Associates  in  office:  "Associates  in  office"  are 
those  who  are  united  in  action,  who  have  a  common 
purpose,  who  share  the  responsibility  or  authority 
and  among  whom  is  reasonable  equality,  those  who 
are  authorized  by  law  to  perform  the  duties  jointly 
or  as  a  body,  as  boards  or  councils  under  the  law. 
Barton  v.  Alexander  (1915)  27  I.  286,  148  P.  471. 
The  commandant  of  the  soldiers'  home  is  not  an 
associate  in  office  of  the  board  of  trustees  of  the 
soldiers'  home.     lb. 

Degrees  of  kindred :  The  degrees  of  kindred  are 
computed  according  to  the  rules  of  the  civil  law  as 
provided  in  §  5705.  Barton  v.  Alexander  (19151 
27  I.   286,   148  P.  471. 

§  281h.  Allowance  of  claims  of  ineligibles.  An  officer  of  this  state 
or  any  district,  county,  city,  or  other  municipal  subdivision  of  the  state 
who  pays  out  of  any  public  funds  under  his  control  or  who  draws  or 
authorizes  the  drawing  of  any  warrant  or  authority  for  the  payment  out 
of  any  public  fund  of  the  salary,  wages,  pay,  or  compensation  of  any  such 
ineligible  person,  knowing  him  to  be  ineligible,  is  guilty  of  a  misdemeanor 
and  shall  be  punished  as  provided  in  the  preceding  section. 


Reciprocal  appointment:  The  head  of  one  depart- 
ment of  the  state,  county  or  municipal  government 
may,  when  the  sole  appointing  power  rests  in  him, 
appoint  to  office  a  relative,  within  the  prohibited 
degree,  of  the  head  of  any  other  state,  county  or 
municipal  department,  whenever  such  appointment 
is  not  made  on  an   agreement  or  promise   so  to  do. 

0.  A.  G.  '15-'16,  p.  45. 

Officers  excluded:  Irrigation,  drainage,  improve- 
ment and  school  districts  do  not  come  within  the 
provisions  of  this  act,  not  being  municipal  subdivi- 
sions of  the    state.      Barton   v.   Alexander    (1915)    27 

1.  286,    148   P.   471. 


Hist.     '15,  c.  10,  §  2,  p.  41. 

Allowance  of  claims:  The  state  board  of  exam- 
iners and  the  boards  of  county  commissioners,  when 
auditing  claims,  are  not  violating  the  act  when  they 


approve  the  claims  of  persons  legally  appointed  and 
serving,  even  though  such  persons  are  related  to 
members  of  the  auditing  board.  O.  A.  G.  '15-'16, 
P.   45. 


CHAPTER  19. 

BONDS  OF  OFFICERS. 

§  282.  Time  for  filing  bond.  Every  official  bond  must  be  filed  in  the 
proper  office  within  the  time  prescribed  for  filing  the  oath,  unless  other- 
wise expressly  provided  by  statute. 


Hist.     R.  C.   §   282;  R.   S.  §   390.      (See   '67,   p.   50, 

§1.) 


Comp.  leg.— Cal.     Same:  Pol.  C.  1872,  §  947;  simi- 
lar as  amended:   Kerr's  C,  ib. 


§  283.  Approval  of  bonds  of  state  officers.  Unless  otherwise  pre- 
scribed by  statute,  the  official  bonds  of  state  officers  must  be  approved  by 
the  governor,  and  filed  and  recorded  in  the  office  of  the  secretary  of  state. 

Hist.     R.  C.   §   283;  R.  S.   §   391.      (See  '67,  p.   50,  Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    948; 

§   1.)  Kerr's  C,  ib. 

§  284.  Same:  Bonds  of  county  officers.  Unless  otherwise  pre- 
scribed by  statute,  the  official  bonds  of  county  and  precinct  officers  must 
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be  approved  by  the  board  of  county  commissioners,  and  filed  and  recorded 
in  the  office  of  the  county  recorder,  and  must  be  in  such  penalties  as  are 
required  by  law,  or  when  not  fixed  by  law,  as  required  by  the  board. 

Hist.     R.  C.   §    284;  R.   S.   §   292.  (See  '67,  p.   50,            Approval:     It  is  the  duty  of  the  board  of  county 

&    !•)  commissioners    and    not    of   the    county    attorney    to 

Comp.   leg.— Cal.     Different:   Pol.  C.    1872,   §   950;        approve  official   bonds.     Miller  v.   Smith    (1900)    7  I. 

as  amended:  Kerr's  C,  ib.  204,   61   P.   824. 

§  285.  Record  of  official  bonds.  Official  bonds  must  be  recorded  in 
a  book  kept  for  that  purpose,  and  entitled  "Record  of  Official  Bonds." 

Hist.     R.   C.   §   285  ;  R.   S.   §   393. 

Comp.    legr. — Cal.       Same :    Pol.    C.     1872,     §    951  ; 
Kerr's  C,   ib. 

§  286.  Approval  indorsed  on  bond.  The  approval  of  every  official 
bond  must  be  indorsed  thereon  and  signed  by  the  officer  approving  the 
same. 

Hist.     R.   C.  §   286;  R.   S.  §   394.      (See  '67,  p.   50,  Comp.    leg.— Cal.      Same:    Pol.    C.     1872      $    952- 

§   2.)  Kerr's  C,  ib. 

§  287.  Bond  to  be  approved  before  filing.  No  officer  with  whom 
any  official  bond  is  required  to  be  filed  must  file  such  bond  until  approved. 

Hist.     R.   C.   §   287;  R.   S.  §   395.      (See  '67,   p.  50,  Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    S    953- 

§   3.)  Kerr's  C,  ib. 

§  288.  Conditions,  signatures  and  sureties.  The  condition  of  an 
official  bond  must  be  that  the  principal  will  well,  truly  and  faithfully  per- 
form all  official  duties  then  required  of  him  by  law,  and  also  all  such  addi- 
tional duties  as  may  be  imposed  on  him  by  any  law  of  the  state.  Such 
bond  must  be  signed  by  the  principal  and  at  least  two  sureties,  to  the 
full  penalty  of  the  bond.  No  person  shall  be  accepted  as  surety  on  such 
bond  unless  he  shall,  during  the  year  immediately  preceding,  have  been 
assessed  for  and  paid  taxes,  in  his  own  right,  upon  property  to  the  amount 
for  which  he  has  become  surety. 

Hist.     R.  C   §  288  ;  R.  S.  §   396,  Act  Feb.   3,   1887.  liability  admittedly  covered  by  the  bond.     P.  v.  Slo- 

Comp.    leg. — Cal.      Same    through    "sureties,"    line  cum  (1866)    1  I.  62. 

5,  rest  omitted:  Pol.  C  1872,  §  954;  Kerr's  C,  ib.  Absence    of    signature:      The   failure  of   the   prin- 

Defective    bond:      The    failure    of    an   official   bond  c|PaI  °n   an  official  bond  to  sign   the  same  as  prin- 

to  contain  all  of  the  statutory  conditions  required  of  cipal  does  not  invalidate  the  bond.     S.  v.  McDonald 

such   bond   is   no  defense   to   an    action   to  enforce   a  (1895)    4  I.  468,  40  P.  312. 

§  289.  Justification  of  sureties.  The  officer  whose  duty  it  is  to 
approve  official  bonds  required  of  state,  county,  district  or  precinct  officers, 
must  not  accept  or  approve  any  such  bond  unless  each  of  the  sureties  sev- 
erally justify,. before  an  officer  authorized  to  administer  oaths,  as  follows: 

1.  On  a  bond  given  by  a  state  officer,  that  such  surety  is  a  resident 
and  freeholder  or  householder  within  this  state ;  and  on  a  bond  given  by  a 
county,  district,  or  precinct  officer,  that  such  surety  is  a  resident  and  free- 
holder or  householder  within  such  county  or  within  an  adjoining  county. 

2.  That  such  surety  is  worth  the  amount  for  which  he  becomes  surety 
over  and  above  all  his  debts  and  liabilities  in  unincumbered  property  situ- 
ated within  this  state,  exclusive  of  property  exempt  from  execution  and 
forced  sale. 

Hist.     R.  C   §   289;  R.   S.   §   397.      (See  '67,  p.   50,  Justification  of  sureties:     A  compliance  with  this 

§    7.)  section   in   the   matter  of   justification    is   all    that   is 

,i ,  „      f,   ,       o  w,     ~~ ~4-  «<~..  4.«m««u;«"  -P/M.  required  in  the  first  instance,  but  after  the  approval 

Comp.   leg. — Cal.     bame  except     or  township     lor  -M  .        „,       ,    ,        ,  ,      .,  ,,    _ 

''^;«,+^;^    „„   ^*.~„;„,.4-  ••    i;~~o   o   „„a    n.    x>~\     r>     1070  01  a  county  officers  bond  by  the  commissioners,  they 

district   or   precinct,      lines   I   and   7:    Jrol.   C    loll,  .  .       ,         .       ._        .        ..    , 

8   art-         ,  ,.,.         ,        ,   ,  1   j     ir •„  r>      iu  may  require  a  further  justification  if.  for  any  cause, 

*   955     additional  subd.   as  amended:   Kerr  s  C,   ib.  .,    *     .;*,.  „„     .,        „„,«*«  ■»«    ;~o„ffl„; ♦        r-~„. „ 

they    believe    the    sureties    insufficient.      Uorman    v. 

Cross,    ref.      Sufficiency    of    corporate    sureties:    §        Board  of  Commissioners  (1874)    1  I.  553. 

2940.      Reimbursement  of  officers  for  premiums  paid 

for  official  bonds:   §   2941. 

§  290.  Sureties  for  less  than  penal  sum.  When  the  penal  sum  of 
any  bond  required  to  be  given  amounts  to  more  than  one  thousand  dollars 
the  sureties  may  become  severally  liable  for  portions  of  not  less  than  five 
hundred  dollars  thereof,  making  in  the  aggregate  at  least  two  sureties  for 
the  whole  penal  sum.  And  if  any  such  bond  becomes  forfeited,  an  action 
may  be  brought  thereon  against  all  or  any  number  of  the  obligors,  and 
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judgment  entered  against  them,  either  jointly  or  severally,  as  they  may 
be  liable.  The  judgment  must  not  be  entered  against  a  surety  severally 
bound  for  a  greater  sum  than  that  for  which  he  is  specially  liable  by  the 
terms  of  the  bond.  Each  surety  is  liable  to  contribution  to  his  cosureties 
in  proportion  to  the  amount  for  which  he  is  liable. 


Hist.     R.  C.  §  290;  '67,  p.  50,  §  8  ;  R.  S.  §  398. 

Comp.  leg. — Cal.  Same  except  "specifically"  for 
"specially,"  line  10:  Pol.  C.  1872.  §  956;  additional 
sentence  as  amended :   Kerr's  C.  ib. 

Liability  of  sureties:  Where  the  sureties  on  an 
official  bond,  containing  joint  and  several  obliga- 
tions,   justify  in   sums   less   than   the  penalty  of  the 


bond,  they  are,  nevertheless,  liable  for  the  full  pen- 
alty of  the  bond ;  the  sums  set  opposite  their  re- 
spective names  in  the  justification  merely  indicate 
the  sums  for  which  they  intend  to  justify,  and  fix 
their  liaability  toward  each  other  for  contribution. 
P.  v.  Slocum   (1866)    1  I.  62. 


§  291.  Custody  of  official  bonds.  Every  officer  with  whom  official 
bonds  are  filed  must  carefully  keep  and  preserve  the  same,  and  give  certi- 
fied copies  thereof  to  any  person  demanding  the  same,  upon  being  paid 
the  same  fees  as  are  allowed  by  law  for  certified  copies  of  papers  in  other 
cases. 


Hist.     R.   C.   §   291;  R.   S.  §   399.      (See  '67,  p.  50, 
§  5.) 


Comp.    leg.— Cal.       Same :    Pol.    C.    1872,     §    957  ; 
Kerr's  C,  ib. 


§  292.  Form  of  bond.  All  official  bonds  must  be  in  form  joint  and 
several,  and  made  payable  to  the  state  of  Idaho  in  such  penalty  and  with 
such  conditions  as  required  by  this  chapter,  or  the  law  creating  or  regu- 
lating the  duties  of  the  office. 

Hist.     R.  C.   §   292;  R.   S.   §   400.      (See   '87,  p.   50,  Comp.    leg.— Cal.      Same,    line    2:    Pol.    C.    1872,    § 

§   6.)  958  ;  Kerr's  C,  ib. 

§  293.  Extent  of  sureties*  liability.  Every  official  bond  executed  by 
any  officer  pursuant  to  law  is  in  force  and  obligatory  upon  the  principal 
and  sureties  therein  for  any  and  all  breaches  of  the  conditions  thereof 
committed  during  the  time  such  officer  continues  to  discharge  any  of  the 
duties  of  or  hold  the  office,  and  whether  such  breaches  are  committed  or 
suffered  by  the  principal  officer,  his  deputy,  or  clerk. 


Hist.  R.  C.  §  293;  R.  S.  §  401.  (See  '67,  p.  50, 
§  9.) 

Comp.  leg.— Cal.  Same :  Pol.  C  1872,  §  959  ; 
Kerr's  C,  ib. 

Interest:  Interest  begins  to  run  against  the  surety 
as  soon  as  the  principal  has  committed  a  breach 
which  creates  a  liability  against  him.  S.  v.  Title 
Guaranty  &  Security  Co.  (1915)  27  I.  752,  766,  152 
P.  189,  aff.  2-10  U.  S.  136,  60  L.  ed.  566,  36  S.  C  R. 
S45. 

Liability  for  acts  of  deputy:  The  seizure  and  sale 
by  a  deputy   sheriff,  under  a  lawful   writ  of  attach- 


ment, of  goods  worth  three  times  the  amount  of 
plaintiff's  claim,  constitutes  a  breach  of  the  sheriff's 
bond  for  which  his  sureties  are  liable.  Work  Bros, 
v.  Kinney  (1900)  7  I.  460.  63  P.  596.  Officer  is  liable 
on  his  bond  for  the  acts  of  his  deputy,  done  in  his 
official  capacity.  Works  v.  Byrom  (1912)  22  I.  794, 
128  P.  551. 

Not  liable  for  prior  official  acts:  The  sureties  on 
the  sheriff's  bond  are  not  liable  for  the  delinauencies 
and  defalcations  of  the  sheriff  during  a  former  term 
of  office.  Work  Bros.  v.  Kinney  (1902)  8  I.  771,  71 
P.  477. 


§  294.  Same:  Duties  subsequently  imposed.  Every  such  bond  is 
in  force  and  obligatory  upon  the  principal  and  sureties  therein  for  the 
faithful  discharge  of  all  duties  which  may  be  required  of  such  officer  by 
any  law  enacted  subsequently  to  the  execution  of  such  bond,  and  such  con- 
dition must  be  expressed  therein. 

Hist.     R.  C  §  294;  '67,  p.  50,  §  10  ;  R.  S.  §  402.  Cited:     Work  Bros.  v.  Kinney   (1900)    7  I.   460,  63 

Comp.    leg.— Cal.      Same:    Pol.    C     1872,     §    950;        P-   596- 
Kerr's  C,   ib. 

§  295.  Suits  by  persons  injured.  Every  official  bond  executed  by 
any  officer  pursuant  to  law  is  in  force  and  obligatory  upon  the  principal 
and  sureties  therein  to  and  for  the  state  of  Idaho,  and  to  and  for  the  use 
and  benefit  of  all  persons  who  may  be  injured  or  aggrieved  by  the  wrong- 
ful act  or  default  of  such  officer  in  his  official  capacity,  and  any  person  so 
injured  or  aggrieved  may  bring  suit  on  such  bond,  in  his  own  name,  with- 
out an  assignment  thereof. 


Hist.     R.  C.  §  295  ;  '67,  p.  50,  §  11  ;  R.  S.  §  403. 

Comp.  leg.— Cal.  Same:  Pol.  C  1872,  §  961; 
Kerr's  C,  ib. 

Cited:  Palmer  v.  Pettingill  (1898)  6  I.  346,  55  P. 
653,  S.  v.  Am.  Surety  Co.  (1914)  26  I.  652,  145  P. 
1097,  Ann.  Cas.  1916E  209. 

Case    not    removed    to    federal    court:      In    a    suit 


against  a  foreign  corporation  on  an  official  bond, 
where  the  state  is  plaintiff  as  trustee  for  individ- 
uals, whose  claims  aggregate  more  than  $3000  but 
no  one  of  whose  claims  equals  that  amount,  case 
cannot  be  removed  to  federal  court,  although  di- 
versity of  citizenship  exists.  S.  v.  Title  Guaranty 
&.  Surety  Co.  (1915)  27  I.  752,  152  P.  189,  aff.  240 
U.   S.   136,  60  L.  ed.  566,   36  S.  C.  R.  345. 
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§  296.  Same:  Successive  Suits.  No  such  bond  is  void  on  the  first 
recovery  of  a  judgment  thereon;  but  suit  may  be  afterward  brought,  from 
time  to  time,  and  judgment  recovered  thereon  by  the  state  of  Idaho,  or  by 
any  person  to  whom  a  right  of  action  has  accrued,  against  such  officer  and 
his  sureties,  until  the  whole  penalty  of  the  bond  is  exhausted. 

Hist.     R.  C.  §  296;  '67,  p.  50,  §   12  ;  R.  S.  §  404.  Cited:     S.  v.  Title  Guaranty  &   Surety  Co.   (1915) 

Comp.    leg.— Cal.       Same:    Pol.    C     1872,    §    962;        27   l-   752.   152   P.   189,   aff.   240    U.   S.   136,  60   L.  ed\ 
Kerr's  C,  ib.  566,  36  S.  C.  R.  345. 

§  297.  Defects  not  to  affect  liability.  Whenever  an  official  bond 
does  not  contain  the  substantial  matter  or  conditions  required  by  law,  or 
there  are  any  defects  in  the  approval  or  filing  thereof,  it  is  not  void  so  as 
to  discharge  such  officer  and  his  sureties;  but  they  are  equitably  bound 
to  the  state,  or  a  party  interested,  and  the  state  or  such  party  may,  by 
action  in  any  court  of  competent  jurisdiction,  suggest  the  defect  in  the 
bond,  approval  or  filing,  and  recover  the  proper  and  equitable  demand  or 
damages  from  such  officer  and  the  persons  who  intended  to  become,  and 
were,  included  as  sureties  in  such  bond. 

Hist.      R.  C.   §   297;  R.   S.   §  405.      (See   '67,  p.   50,  Comp.    leg.— Cal.       Same:    Pol.    C    1872,     §     963; 

§    13.)  Kerr's  C,  ib. 

§  298.  Insufficiency  of  sureties:  Proceedings.  Whenever  it  is 
shown  by  the  affidavit  of  a  credible  witness,  or  otherwise  comes  to  the 
knowledge  of  the  judge,  court,  board,  officer,  or  other  person  whose  duty 
it  is  to  approve  the  official  bond  of  any  officer,  that  the  sureties,  or  any  one 
of  them,  has,  since  such  bond  was  approved,  died,  removed  from  the  state, 
become  insolvent,  or  from  any  other  cause  has  become  incompetent  or 
insufficient  surety  on  such  bond,  the  judge,  court,  board,  officer,  or  other 
person  may  issue  a  citation  to  such  officer,  requiring  him,  on  a  day  therein 
named,  not  less  than  three  nor  more  than  ten  days  after  date,  to  appear 
and  show  cause  why  such  office  should  not  be  vacated,  which  citation  must 
be  served  and  return  thereof  made  as  in  other  cases.  If  the  officer  fails 
to  appear  and  show  good  cause  why  such  office  should  not  be  vacated,  on 
the  day  named,  or  fails  to  give  ample  additional  security,  the  judge,  court, 
board,  officer,  or  other  person  must  make  an  order  vacating  the  office,  and 
the  same  must  be  filled  as  provided  by  law. 

Hist.     R.   C.   §   298;  R.   S.   §   406.      (See  '67,  p.   50,  Comp.    leg.— Cal.       Same:    Pol.    C.    1872,    §    964; 

^    16.)  Kerr's  C,  ib. 

§  299.  Same:  Additional  bond.  The  additional  bond  must  be  in 
such  penalty  as  directed  by  the  court,  judge,  board,  officer,  or  other  per- 
son, and  in  all  other  respects  similar  to  the  original  bond,  and  approved 
by  and  filed  with  the  same  officer  as  required  in  case  of  the  approval  and 
filing  of  the  original  bond.  Every  such  additional  bond  so  filed  and  ap- 
proved is  of  like  force  and  obligation  upon  the  principal  and  sureties 
therein,  from  the  time  of  its  execution,  and  subjects  the  officer  and  his 
sureties  to  the  same  liabilities,  suits,  and  actions  as  are  prescribed  re- 
specting the  original  bonds  of  officers. 

Hist.      R.   C   §   299;  R.  S.   §   407.      (See  '67,  p.  50,  Comp.    leg.— Cal.       Same:    Pol.    C.     1872,     $    965; 

$   20.)  Kerr's  C,  ib. 

§300.  Same:  Original  bond  not  discharged.  In  no  case  is  the 
original  bond  discharged  or  affected  when  an  additional  bond  has  been 
given,  but  the  same  remains  of  like  force  and  obligation  as  if  such  addi- 
tional bond  had  not  been  given. 

Hist.     R.  C  §  300  ;  '67,  p.  50,  §  21  ;  R.  S.  §  408. 
Comp.    leg.— Cal.       Same :    Pol.    C     1872,     §    966  ; 
Kerr's  C,   ib. 

§  301.  Same:  Action  on  either  bond.  The  officer  and  his  sureties 
are  liable  to  any  party  injured  by  the  breach  of  any  condition  of  an  official 
bond,  after  the  execution  of  the  additional  bond,  upon  either  or  both  bonds, 
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and  such  party  may  bring  his  action  upon  either  bond,  or  he  may  bring 
separate  actions  on  the  bonds  respectively,  and  he  may  allege  the  same 
cause  of  action,  and  recover  judgment  therefor  in  each  suit. 

Hist.     R.  C.   §   301;  R.  S.   §   409.      (See  '67,  p.   50,  Comp.    leg.— Cal.      Same:    Pol.    C.     1872,     §    967; 

§   22.)  Kerr's  C,  ib. 

§  302.  Same:  Separate  judgments  on  bonds.  If  separate  judg- 
ments are  recovered  on  the  bonds  by  such  party  for  the  same  cause  of 
action,  he  is  entitled  to  have  execution  issued  on  such  judgments  respec- 
tively, but  he  must  only  collect,  by  execution  or  otherwise,  the  amount 
actually  adjudged  to  him  on  the  same  causes  of  action  in  one  of  the  suits, 
together  with  the  costs  of  both  suits. 

Hist.     R.  C.  §  302  ;  '67,  p.  50,  §  23  ;  R.  S.  §  410. 
Comp.     leg.— Cal.       Same :    Pol.    C.     1872,    §    968  ; 
Kerr's  C,  ib. 

§  303.  Same :  Contribution  between  sureties.  Whenever  the  sure- 
ties on  either  bond  have  been  compelled  to  pay  any  sum  of  money  on 
account  of  the  principal  obligor  therein,  they  are  entitled  to  recover,  in 
any  court  of  competent  jurisdiction,  of  the  sureties  on  the  remaining 
bond,  a  distributive  part  of  the  sum  thus  paid,  in  the  proportion  which 
the  penalties  of  such  bonds  bear  one  to  the  other  and  to  the  sums  thus  paid, 
respectively. 

Hist.     R.  C.  §  303;  '67,  p.  50,  §  24  ;  R.  S.  §  411. 
Comp.    leg.— Cal.       Same :    Pol.    C.     1872,     §    969  ; 
Kerr's  C,  ib. 

§  304.  Discharge  of  sureties  by  new  bond.  Whenever  any  sureties 
on  the  official  bond  of  any  officer  wish  to  be  discharged  from  their  liability, 
they  and  such  officer  may  procure  the  same  to  be  done  if  such  officer  will 
execute  a  new  bond,  with  sufficient  sureties,  in  like  form,  penalty,  and 
conditions,  and  to  be  approved  and  filed,  as  the  original  bond.  Upon  the 
filing  and  approval  of  the  new  bond  such  first  sureties  are  exonerated 
from  all  further  liability,  but  their  bond  remains  in  full  force  as  to  all 
liabilities  incurred  previous  to  the  approval  of  such  new  bond.  The 
liability  of  the  sureties  in  such  new  bond  is  in  all  respects  the  same,  and 
may  be  enforced  in  like  manner  as  the  liability  of  the  sureties  in  the 
original  bond. 

Hist.     R.   C.   §   304;  R.   S.  §   412.      (See  '67,  p.   50,  Comp.    leg.— Cal.       Same:    Pol.    C.    1872,     §     970; 

§  27  et  seq.)  Kerr's  C,  ib. 

§  305.  Vacancies:  Bond  of  appointee.  Any  person  appointed  to 
fill  a  vacancy,  before  entering  upon  the  duties  of  the  office,  must  give  a 
bond  corresponding  in  substance  and  form  with  the  bond  required  of  the 
officer  originally  elected  or  appointed,  as  hereinbefore  provided. 

Hist.     R.  C  §  305;  '67,  p.  50,  §  26  ;  R.  S.  §  413. 

Comp.    leg.— Cal.       Same:    Pol.    C     1872,    §    971; 
Kerr's  C,  ib. 

§  306.  Release  of  sureties.  Any  surety  on  the  official  bond  of  a  city, 
district,  precinct,  county  or  state  officer  may  be  relieved  from  liabilities 
thereon  afterward  accruing  by  complying  with  the  provisions  of  the  three 
sections  following. 

Hist.     R.  C.   §   306  ;  R.   S.   §   414.      (See   '67,  p.   50,  Comp.    leg. — Cal.      Same   except    "town"   for    "dis- 

§  27.)  trict,  precinct,"  line  1 :     Pol.  C.  1872,  §  972  ;  Kerr's 

C,  ib. 

§  307.  Same:  Application  for  release.  Such  surety  must  file  with 
the  judge,  court,  board,  officer  or  other  person  authorized  by  law  to  ap- 
prove such  official  bond,  a  statement  in  writing  setting  forth  the  desire  of 
the  surety  to  be  relieved  from  all  liabilities  thereon  afterward  arising,  and 
the  reasons  therefor,  which  statement  must  be  subscribed  and  verified  by 
the  affidavit  of  the  party  filing  the  same. 

Hist.     R.  C.  S  307  ;  '67,  p.  50,  §  28  ;  R.  S.  §  415. 
Comp.    leg.— Cal.       Same:    Pol.    C.     1872,    §    973; 
Kerr's  C,  ib. 
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§  308.  Same :  Service  of  statement.  A  copy  of  the  statement  must 
be  served  on  the  officer  named  in  such  official  bond  and  due  return  or 
affidavit  of  service  made  thereon  as  in  other  cases. 

Hist.     R.  C.  §  308  ;  '67,  p.  50,  §  29  ;  R.  S.  §  416. 

Comp.    leg.— Cal.      Same:    Pol.    C.     1872,    §    974; 
Kerr's  C,  ib. 

§  309.  Same :  Office  declared  vacant.  In  twenty  days  after  the 
service  of  such  notice  the  judge,  court,  board,  officer,  or  other  person  with 
whom  the  same  is  filed,  must  make  an  order  declaring  such  office  vacant, 
and  releasing  such  surety  from  all  liability  thereafter  to  arise  on  such 
official  bond,  and  such  office  thereafter  is  in  law  vacant,  and  must  be  imme- 
diately filled  by  election  or  appointment,  as  provided  for  by  law,  as  in  other 
cases  of  vacancy  of  such  office,  unless  such  officer  has,  before  that  time, 
given  good  and  ample  surety  for  the  discharge  of  all  his  official  duties  as 
required  originally. 

Hist.     R.  C.  §  309  ;  '67,  p.  50,  §  30  ;  R.  S.  §  417. 

Comp.  leg. — Cal.  Same  except  "ten"  for  "twenty," 
line  1:  Pol.  C.  1872,  §  975;  Kerr's  C.  ib. 

§  310.  Same:  Remaining  sureties  liable.  The  release,  discharge, 
voluntary  withdrawal,  or  incompetency,  of  a  surety  on  any  official  bond, 
does  not  affect  the  bond  as  to  the  remaining  sureties  thereon,  or  alter  or 
change  their  liability  in  any  respect. 

Hist.     R.   C.   §    310;   R.   S.    §   418. 
Comp.    leg.— Cal.       Same:     Pol.    C.     1872,    §    977; 
Kerr's  C,  ib. 

§  311.  Same:  Accrued  liabilities  unaffected.  No  surety  must  be 
released  from  damages  or  liabilities  for  acts,  omissions,  or  causes  existing 
or  which  arose  before  the  making  of  the  order  releasing  him  from  liability, 
but  such  legal  proceedings  may  be  had  therefor  in  all  respects  as  though 
no  such  order  had  been  made. 

Hist.     R.  C  §  311;  '67,  p.  50,  §  31  ;  R.  S.  §  419.  tion  975"  for  "releasing  him  from  liability,"  line  3: 

Comp.  leg.— Cal.     Same  except  "mentioned  in  sec-        Po1-  C-   1872«   §  980  ;  Kerr's  C.  ib. 

§  312.  Application  of  chapter.  The  provisions  of  this  chapter  apply 
to  the  bonds  of  receivers,  executors,  administrators  and  guardians. 

Hist.     R.  C.  §  312;  '67,  p.  50,  §  32  ;  R.  S.  §  420.  Cross  ref.     Bonds  of  receivers:   §   4332;  of  execu- 

Comp.    leg— Cal.       Same:    Pol.    C.     1872,     §    981;        *°™    and    administrators:    §    5371;    of    guardians:    | 
Kerr's  C,  ib.  *,77Y- 

§  313.  Bonds  of  receivers,  etc.  All  bonds  or  undertakings  given  by 
trustees,  receivers,  assignees,  or  officers  of  a  court  in  an  action  or  pro- 
ceeding for  the  faithful  discharge  of  their  duties,  where  it  is  not  other- 
wise provided,  must  be  in  the  name  of  and  payable  to  the  state  of  Idaho ; 
and  upon  the  order  of  the  court  where  such  action  or  proceeding  is  pending 
may  be  prosecuted  for  the  benefit  of  any  and  all  persons  interested  therein. 

Hist.     R.  C  §  313;  '67,  p.  50,  $  33  ;  R.  S.  §  421. 
Comp.    leg.— Cal.      Same :    Pol.    C,    1872,    §    982  ; 
Kerr's  C,  ib. 

§  314.  Actions  on  bonds:  Lis  pendens.  When  an  action  is  com- 
menced in  any  court  in  this  state  for  the  benefit  of  the  state,  to  enforce  the 
penalty  of,  or  to  recover  money  upon,  an  official  bond  or  obligation,  or  any 
bond  or  obligation  executed  in  favor  of  the  state  of  Idaho,  or  of  the  people 
of  this  state,  the  attorney  or  other  person  prosecuting  the  action  may  file 
with  the  court  in  which  the  action  is  commenced  an  affidavit,  stating 
either  positively  or  on  information  and  belief  that  such  bond  or  obligation 
was  executed  by  the  defendant  or  one  or  more  of  the  defendants  (desig- 
nating whom),  and  made  payable  to  the  people  of  this  state,  or  to  the 
state  of  Idaho,  and  that  the  defendant  or  defendants  have  real  estate  or 
interest  in  lands  (designating  the  county  or  counties  in  which  the  same 
is  situated),  and  that  the  action  is  prosecuted  for  the  benefit  of  the  state; 
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and  thereupon  the  clerk  receiving  such  affidavit  must  certify,  to  the 
recorder  of  the  county  in  which  such  real  estate  is  situated,  the  names  of 
the  parties  to  the  action,  the  name  of  the  court  in  which  the  action  is 
pending  and  the  amount  claimed  in  the  complaint,  with  the  date  of  the 
commencement  of  the  suit. 

Hist.     R.  C.  §  314  ;  '67,  p.  50,  §  34  ;  R.  S.  §  422. 

Comp.    leg.— Cal.      Same:    Pol.    C.     1872,    §    983; 
Kerr's  C,   ib. 

§  315.  Same.  Upon  receiving  such  certificate  the  county  recorder 
must  indorse  upon  it  the  time  of  its  reception,  and  such  certificate  must 
be  filed  and  recorded  in  the  same  manner  as  notices  of  the  pendency  of  an 
action  affecting  real  estate;  and  any  judgment  recovered  in  such  action 
is  a  lien  upon  all  real  estate  belonging  to  the  defendant  or  to  one  or  more 
of  the  defendants,  situated  in  any  county  in  which  such  certificate  is  so 
filed,  for  the  amount  that  the  owner  thereof  is  or  may  be  liable  upon  the 
judgment,  from  the  filing  of  the  certificate;  and  the  fees  due  the  clerk 
and  recorder  for  the  services  required  are  a  charge  against  the  county 
where  the  suit  is  brought,  to  be  recovered  like  other  costs. 

Hist.     R.   C.   §   315;  R.   S.  §   423.      (See   '67,  p.   50,  Comp.    leg.— Cal.       Same:    Pol.    C.     1872,     §    984; 

S   35.)  Kerr's  C,  ib. 

§  316.  Bonds  of  deputies.  Every  officer  or  body  appointing  a  dep- 
uty, clerk,  or  subordinate  officer,  may  require  an  official  bond  to  be  given 
by  the  person  appointed,  and  may  fix  the  amount  thereof. 

Hist.     R.   C.   §    316  ;  R.    S.   §   424. 
Comp.    leg.— Cal.       Same:    Pol.    C.     1872,     §    985; 
Kerr's  C,   ib. 

CHAPTER  20. 
RESIGNATIONS  AND  VACANCIES. 

§  317.  How  vacancies  occur.  Every  civil  office  shall  be  vacant  upon 
the  happening  of  either  of  the  following  events  at  any  time  before  the 
expiration  of  the  term  of  such  office,  as  follows : 

1.  The  resignation  of  the  incumbent. 

2.  His  death. 

3.  His  removal  from  office. 

4.  The  decision  of  a  competent  tribunal  declaring  his  office  vacant, 

5.  His  ceasing  to  be  a  resident  of  the  state,  district  or  county  in  which 
the  duties  of  his  office  are  to  be  exercised,  or  for  which  he  may  have  been 
elected. 

6.  A  failure  to  elect  at  the  proper  election,  there  being  no  incumbent 
to  continue  in  office  until  his  successor  is  elected  and  qualified,  nor  other 
provisions  relating  thereto. 

7.  A  forfeiture  of  office  as  provided  by  any  law  of  the  state. 

8.  Conviction  of  any  infamous  crime,  or  of  any  public  offense  involv- 
ing the  violation  of  his  oath  of  office. 

9.  The  acceptance  of  a  commission  to  any  military  office,  either  in  the 
militia  of  this  state,  or  in  the  service  of  the  United  States,  which  requires 
the  incumbent  in  the  civil  office  to  exercise  his  military  dutes  out  of  the 
state  for  a  period  of  not  less  than  sixty  days. 

Hist.     R.  C.  §  317;  '90-'91,  p.  57,  §   169,  reenacted  Death    before   qualification:      The   death   of   a   per- 

'99  p.  67,  §   1.  son  elected  to  an   office  before   he   aualifies  does  not 

Comp.  leg.— Cal.     See  Pol.  C.   1872,   §  996;  Kerr's  create  a  vacancy  as  §  32a  provides  that  every  officer 

q    ;b  elected  for   a   fixed   term   shall    hold   office   until    suc- 

*                 ,*-,.,           j.                    ~.            ,                    L  j  cessor  is  elected  and  qualified.     Clark  v.  Wonnacott 

Cross  ref.     lauure  of  county  officer  who  is  granted  (1917)    30  I    98     169  P    1074 

leave  of  absence  to  appoint  a  deputy  during  his  ab-  Removal    of    municipal    officer:      The    statute    has 

sence   creates  a  vacancy  in   the  office:  J    19m.     Va-  made  no   provision   for   vacancies   by  removal   of   its 

cancy  in  mayoralty  j*    2196  ;   police  judge:    §    2217;  officers  from  the  boundaries  of  a  village,  and  I  find 

district  judge:      &§    3894,   3922.  that   the  cases   have  he!d  that  where   an    officer  has 

Cited:      O.   A.   G.    '09-10,   p.   42.  removed  from  the  limits  of  a  municipality,   of  which 
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he  is  an  officer,  the  question  of  whether  or  not  the  Creation    of    new    office:      A    newly    created    office, 

office    thereby   becomes   vacant  is   one    to   be    decided  which  is  not  filled  by  the  legislative  act  creating  the 

upon    the    facts   in    each    particular    case.      O.    A.    G.  same,    and   for    which    no   provision    is    made   by    the 

'09-'10,   p.   67.  act  for  filling   the  same,   becomes  vacant  on  the  in- 

Creation    of    new    district:      The    office    of    district  *tant,0.f  its  creation.     Knight  v.  Trigg   (1909)    16   I. 

judge   becomes  vacant  upon   the   creation   of   an    ad-  -"^    ^6.6,    10°    **•    1060. 
ditional    district   in    which    no   district   judge   resides. 
Knight   v.    Trigg    (1909)    16   I.   256,    100   P.    1060. 

§  318.  Resignations.  Resignations  of  civil  offices  must  be  in  writing, 
and  may  be  made  as  follows : 

1.  By  the  governor  to  the  legislature,  if  in  session;  if  not,  to  the 
secretary  of  state. 

2.  By  senators  and  representatives  in  congress,  and  by  all  officers 
elected  by  the  qualified  voters  of  the  state,  and  by  judges  of  the  supreme 
court  and  district  courts,  and  regents  of  the  university,  to  the  governor. 

3.  By  members  of  the  senate  and  house  of  representatives,  to  the 
presiding  officers  of  their  respective  bodies,  in  session,  who  shall  imme- 
diately transmit  information  of  the  same  to  the  governor.  If  such  bodies 
are  not  in  session,  to  the  governor. 

4.  By  all  county  and  precinct  officers,  to  the  county  board,  and  by  mem- 
bers of  the  county  board,  to  the  county  auditor. 

5.  By  all  township  officers,  to  the  township  clerk ;  and  by  the  township 
clerk  to  the  town  board. 

6.  By  all  officers  holding  appointment,  to  the  officer  or  body  by  whom 
"they  were  appointed. 

Such  resignation  shall  not  take  effect  until  accepted  by  the  board  or 
officer  to  whom  the  same  is  made. 

Hist.     R.  C.  §  318  ;  '90-'91,  p.  57,  §   170,  reenacted  Comp.   leg.— Cal.     See  Pol.  C.   1872,  §  995  ;   Kerr's 

'99,   p.  67,   §   2,  modified  by  R.  S.  §  430.  C.  ib. 

§  319.  Notice  of  removal.  Whenever  an  officer  is  removed,  convicted 
of  any  infamous  crime  or  offense  involving  a  violation  of  his  oath  of  of- 
fice, or  whenever  his  election  or  appointment  is  declared  void,  the  body, 
judge,  or  officer  before  whom  the  proceedings  were  had,  must  give  notice 
thereof  to  the  officer  empowered  to  fill  the  vacancy. 

Hist.     R.   C.   §    319;   R.   S.   §   432,   modified  by   '99,  Comp.    leg.— Cal.      Similar:    Pol.    C.    1872,    §    997; 

p.   67,   §    1.      (R.  C.    §   317,   subd.  8.)  Kerr's    C.    ib. 

§  320.  Vacancies  in  state  offices.  All  vacancies  in  any  state  office, 
and  in  the  supreme  and  district  courts,  unless  otherwise  provided  for  by 
law,  shall  be  filled  by  appointment  by  the  governor,  until  the  next  general 
election  after  such  vacancy  occurs,  when  such  vacancy  shall  be  filled  by 
election. 

Hist.      R.   C.   §    320  ;  '90-91,  p.   57,    §    12,   reenacted        cancy    in    the    office    of    the    justice    of    the    supreme 
'99,    p.    67,    §    3.  court    to   hold   only   until    the   next    general    election 

Comp.    leg.— Cal.      See    Pol.    C    1872,    §    1001  ;    as        is   ^^TJl^^of  f"^!0  ft?  £°n,Soltuti°n-    Budge 

amended:     Kerr's    C    ib.  v-  J?.}^rd   <191A4)  ~26  \\  *% '    U'\i T'  v*-   v«. 

Cited:      O.    A.    G.     11-12,    p.    42;    Knight   v.   Trigg 

Unconstitutional   in    part:      This  section   in   so   far         (1909)    16  I.  256,  100  P.   1060;  Joy  v.  Gifford   (1912) 

as  it  attempts  to  provide  a  manner  of  filling  a  va-        22   I.   301,    125   P.    181. 

§  321.  Vacancies:  How  filled.  Vacancies  shall  be  filled  in  the  fol- 
lowing manner:  In  the  office  of  the  clerk  of  the  supreme  court,  by  the 
supreme  court.  In  all  other  state  and  judicial  district  offices,  and  in  the 
membership  of  any  board  or  commission  created  by  the  state,  where  no 
other  method  is  specially  provided,  by  the  governor.  In  county  and  pre- 
cinct offices,  by  the  county  board;  and  in  the  membership  of  such  board, 
by  the  governor.  In  city  and  village  offices,  by  the  mayor  and  council  or 
board  of  trustees. 

Hist.     R.  C   §  321;  '90-91,  p.   57,   §    171,  reenacted 
'99,   p.    67,    §    4. 

Cited:      O.   A.   G.    '09-10,   p.   42;  p.   67. 

§322.  Same:  County  and  precinct  offices.  All  vacancies  in  any 
county  or  precinct  office  of  any  of  the  several  counties  of  the  state,  except 
that  of  the  county  commissioners  (who  shall  be  appointed  by  the  gover- 
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nor),  shall  be  filled  by  appointment  by  the  county  commissioners  of  the 
county  in  which  the  vacancy  occurs  until  the  next  general  election,  when 
such  vacancy  shall  be  filled  by  election. 

Hist.      R.   C.   §    322;   '99,  p.   67,    §   9. 

§  322a.  Same:  Appointments  to  be  petitioned  for.  No  appoint- 
ment to  fill  a  vacancy  in  office  must  be  made  by  the  board  except  upon  pe- 
tition, signed  by  at  least  thirty  qualified  electors  of  the  county,  if  for  a 
county  office,  or  by  not  less  than  fifteen  of  the  qualified  electors  of  the 
precinct,  or  district,  if  for  a  precinct  or  district  office. 

Hist.     R.  C.   §    322a;  R.   S.   §    1765. 

Comp.    leg. — Cal.       Same    except    "township"    for 
"precinct":   Pol.   C.   1872,    §   4066;  Kerr's  C.   ib. 

§  323.  Residence  of  appointed  commissioner.  Whenever  the  gov- 
ernor appoints  a  county  commissioner  to  fill  a  vacancy  in  any  county,  he 
shall  appoint  a  person  who  is  a  resident  of  the  commissioner  district  of 
the  county  in  which  the  vacancy  exists. 

Hist.     R.    C.   §    323;   '99,   p.   67,    §    10. 

§  324.  Vacancies  occurring  immediately  before  election.  Vacancies 
occurring  in  any  state,  judicial  district,  county,  precinct,  township  or  any 
public  elective  office,  thirty  days  prior  to  any  general  election,  shall  be 
filled  thereat.  Vacancies  occurring  in  the  office  of  probate  judge  or  jus- 
tice of  the  peace,  shall  be  filled  by  appointment  by  the  county  commis- 
sioners. 

Hist.     R.   C.  §   324  ;  '90-91,  p.  57,  §    175,  reenacted        days    prior    to    the    general    election    apply    only    to 
'99,  p.   67,   §  8.  elections  at  the  end  of  the  term   when  the   particu- 

Applied:     The  provisions  of  this  section  with  ref-        'ar  "^  ,T0"id  Tor^narJly(  h^  *}}}?*•     Budge  v'   Gif" 
erence    to    the    filling   of   vacancies    occurring    thirty        tord    U914)    ^   *•   5^L    144  r.   ddd. 

§  325.  Vacancy  in  legislative  office:  Special  election.  When  a  va- 
cancy occurs  in  the  office  of  a  member  of  the  legislature,  and  the  body  in 
which  such  vacancy  exists  is  in  session,  or  will  convene  prior  to  the  next 
general  election,  the  governor  shall  order  a  special  election  to  fill  such 
vacancy  at  the  earliest  practicable  time,  and  ten  days'  notice  of  such  elec- 
tion shall  be  given. 

Hist.     R.    C.    §    325;    '99,   p.   67,    §    12,   modified  by  Cross    ref.      Conduct   of    special    election:    §§    480- 

R.   S.    §    433.  484. 

Comp.  leg.— Cal.     See  Pol.  C.   1872,   §   998;  Kerr's 
C.   ib. 

§  325a.  Same:  U.  S.  Senator.  Whenever  any  vacancy  shall  occur 
in  the  office  of  United  States  senator  from  the  state  of  Idaho  by  death, 
resignation  or  otherwise,  the  governor  shall  have  the  power  and  is  hereby 
authorized  and  empowered  to  fill  such  vacancy  by  appointment,  and  the 
person  so  appointed  shall  hold  such  office  until  such  time  as  a  United 
States  senator  is  regularly  elected  to  fill  such  vacancy,  at  the  next  suc- 
ceeding general  election,  and  qualifies  by  virtue  of  such  election:  Pro- 
vided, hoivever,  That  in  case  a  vacancy  occurs  in  the  position  of  United 
States  senator  from  the  state  of  Idaho  within  thirty  days  of  any  general 
election,  no  election  for  United  States  senator  to  fill  said  vacancy  shall  be 
held  at  such  general  election. 

Hist.      '17,   c.   27,    §    1,   p.    68. 

§  326.  Same:  Representative  in  congress.  Whenever  any  vacancy 
shall  occur  in  the  office  of  representative  in  congress  from  the  state,  it 
shall  be  the  duty  of  the  governor  to  appoint  a  day  to  hold  a  special  elec- 
tion to  fill  such  vacancy,  and  cause  notice  of  such  election  to  be  given  as 
required  in  sections  354  and  355  of  these  codes. 

Hist.     R.   C  §   326  ;  '90-91,  p.  57,  §   176,  reenacted 
'99,   p.   67,    §    11. 

§  327.  Vacancies  not  otherwise  provided  for.  When  any  office  be- 
comes vacant,  and  no  mode  is  provided  by  law  for  filling  such  vacancy, 
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the  governor  must  fill  such  vacancy  by  granting  a  commission,  to  expire 
at  the  end  of  the  next  session  of  the  legislature  or  at  the  next  election  by 
the  people. 

Hi  t.     R.  C.  §  327  ;  R.  S.  §  434. 

Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    999; 
Kerr's  C.   ib. 

§  328.  Appointments  to  be  in  writing.  Appointments  under  the 
provisions  of  this  chapter  shall  be  in  writing,  and  continue  until  the  next 
election,  at  which  the  vacancy  shall  be  filled,  and  until  a  successor  is  elected 
and  qualified,  and  be  filed  with  the  secretary  of  state,  or  proper  county 
auditor,  respectively. 

Hist.     R.  C.  §  328  ;  '90-91,  p.  57,  §   173,  reenacted 
'99,   p.  67,   §   6. 

§  329.  Tenure  of  appointee.  Any  of  the  said  officers  that  may  be 
elected  or  appointed  to  fill  vacancies  may  qualify  and  enter  upon  the  dis- 
charge of  the  duties  of  their  offices  immediately  thereafter ;  and,  if  elected, 
they  may  hold  the  same  during  the  unexpired  term  for  which  they  were 
elected,  and  until  their  successors  are  elected  and  qualified;  but  if  ap- 
pointed they  shall  hold  the  same  only  until  their  successors  are  elected 
and  qualified. 

Hist.     R.   C.  §   329  ;  '99,  p.  67,   §   13.  tice  of  the  supreme  court  to  hold  only  until  the  next 

Not    applicable    to    justices:       The    provisions    of  general    election    are    necessarily    repugnant    to    the 

this   section   in    so   far   as   it   attempts  to   provide  a  ?°"s*Jtu**°n-      Bud«e    v.    Gifford    (1914)    26    I.    521, 

manner  of  filling  a  vacancy  in  the  office  of  the  jus-  *^4  *  •  333. 

§  330.  When  vacancies  occur  possession  to  be  taken.  When  a  va- 
cancy occurs  in  a  public  office,  possession  shall  be  taken  of  the  office  room, 
and  of  the  books,  papers,  and  all  things  pertaining  to  the  office,  to  be  held 
until  the  election  or  appointment  and  qualification  of  a  successor,  as 
follows : 

Of  the  office  of  county  recorder  and  auditor,  by  his  deputy,  if  there  be 
one ;  if  not,  by  the  county  commissioners ;  and  in  case  of  any  delay  in  the 
election  or  appointment  of  a  successor  to  the  recorder  and  auditor,  his 
deputy  shall  continue  to  discharge  the  duties  of  the  office,  being  respon- 
sible for  the  conduct  and  management  thereof  upon  his  official  bond.  Of 
the  office  of  county  treasurer,  by  the  sheriff.  Of  any  of  the  state  officers, 
by  the  governor,  or  in  his  absence  or  inability  at  the  time  of  the  occur- 
rence as  follows:  Of  the  secretary  of  state,  by  the  treasurer;  of  the  audi- 
tor, and  superintendent  of  public  instruction,  by  the  secretary  of  state ;  of 
the  treasurer,  by  the  secretary  of  state  and  auditor,  who  shall  make  an 
inventory  of  the  money  and  warrants  therein,  sign  the  same  and  trans- 
mit it  to  the  governor,  if  he  be  in  the  state;  and  the  secretary  of  state 
shall  take  the  keys  of  the  safes  and  desks,  after  depositing  the  books,  pa- 
pers, money  and  warrants  therein,  and  the  auditor  shall  take  the  key  of 
the  office  room. 

Hist.     R.  C.  §  330  ;  '90-91,  p.  57,  §   174,  reenacted 
'99,  p.  67,   §  7. 

§  331.  Powers  of  appointee.  Any  person  elected  or  appointed  to  fill 
a  vacancy,  after  filing  his  official  oath  and  bond,  possesses  all  the  rights 
and  powers,  and  is  subject  to  all  the  liabilities,  duties  and  obligations,  of 
the  officer  whose  vacancy  he  fills. 

Hist.     R.  C.  §  331;  R.  S.  §  436. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    1004; 
Kerr's   C.    ib. 

§  332.  Temporary  inability  of  officers.  Whenever  for  any  reason 
the  secretary  of  state,  state  auditor,  attorney  general  and  superintendent 
of  public  instruction  are  temporarily  unable  to  perform  the  duties  of  their 
respective  offices,  the  governor  may  appoint  a  suitable  person  to  perform 
such  duties  temporarily  as  an  acting  officer,  until  the  incumbent  of  the 

101 


C.  21  §  333  PUBLIC   OFFICERS 

office  shall  be  able  to  resume  the  performance  of  his  duties,  or  a  vacancy 
occurs  in  such  office.  The  governor  shall  require  such  bonds  for  persons 
so  appointed  as  may  appear  to  him  necessary  for  the  protection  of  the 
state,  not  exceeding  the  bonds  given  by  the  officer  in  whose  stead  he  acts. 
Such  acting  officer  shall  be  nominated  by  the  incumbent  of  the  office: 
Provided,  That  when  the  incumbent  is  unable  or  fails  to  so  nominate,  the 
governor  may  appint  without  such  nomination :  Provided,  further,  That 
nothing  in  this  section  contained  shall  be  construed  to  amend  or  repeal  ex- 
isting laws  relating  to  filling  vacancies  in  state  offices. 

Hist.     R.  C.   §   332  ;  '90-91,  p.  39,   §§   1,  2,  reenact- 
ed  '99,  p.  21,   §§   1,   2. 

CHAPTER  21. 

MISCELLANEOUS  PROVISIONS 

§  333.  Possession  of  books  and  papers.  Every  public  officer  is  en- 
titled to  the  possession  of  all  books  and  papers  pertaining  to  his  office,  or 
in  the  custody  of  a  former  incumbent  by  virtue  of  his  office. 

Hist.     R.  C.  §  333 ;  R.  S.  §  440.  Cross    ref.      Penalty    for    withholding    books    and 

Comp.    leg.— Cal.      Same:     Pol.    C.    1872,    §    1014:        records  from   successor:     §    6389. 
Kerr's   C.   ib. 

§  334.  Same:  Proceedings  to  compel  delivery.  If  any  person, 
whether  a  former  incumbent  or  another  person,  refuse  or  neglect  to  de- 
liver to  the  actual  incumbent  any  such  books  or  papers,  such  actual  in- 
cumbent may  apply  by  petition  to  any  court  of  record  sitting  in  the  county 
where  the  person  so  refusing  or  neglecting  resides,  or  to  any  judge  of 
the  district  or  probate  court  residing  therein,  and  the  court  or  officer  ap- 
plied to  must  proceed  in  a  summary  way,  after  notice  to  the  adverse 
party,  to  hear  the  allegation  and  proofs  of  the  parties,  and  to  order  any 
such  books  or  papers  to  be  delivered  to  the  petitioner. 

Hist.      R.  C.   §    334;  R.   S.   §  441.  "probate",    line    5:     Pol.    C.    1872,    §    1015;    superior 

Comp.    leg.— Cal.        Same     except      "county"     f6r        court  system   as  amended:    Kerr's  C.   ib. 

§  335.  Same:  Attachment  to  enforce  delivery.  The  execution  of  the 
order  and  the  delivery  of  the  books  and  papers  may  be  enforced  by  at- 
tachment as  for  a  witness,  and  also,  at  the  request  of  the  petitioner,  by  a 
warrant  directed  to  the  sheriff  or  a  constable  of  the  county,  commanding 
him  to  search  for  such  books  and  papers,  and  to  take  and  deliver  them 
to  the  petitioner. 

Hist.     R.  C.    §    335;   R.   S.   §   442. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    1016; 
Kerr's  C.  ib. 

§  336.  Seals  of  executive  officers.  Except  when  otherwise  specially 
provided  by  law,  the  seals  of  office  of  the  various  executive  officers  are  those 
in  use  by  such  officers  at  the  time  this  title  takes  effect,  and  each  .of  such 
officers  must  at  once  file  a  description  and  impression  of  such  seal  in  the 
office  of  the  secretary  of  state. 

Hist.     R.  C.  §  336  ;  R.  S.  §   443. 
Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    1026; 
Kerr's   C.   ib. 

§  337.  Great  seal  of  state.  The  design  drawn  and  executed  by  Miss 
Emma  Edwards,  of  Boise  City,  and  reported  and  recommended  by  the 
select  joint  committee  to  devise  a  great  seal  for  the  state,  with  the  latin 
motto,  "Esto  Perpetua",  is  adopted,  and  is  hereby  made  the  great  seal  of 
the  state  of  Idaho. 

Hist.     R.  C.  §   337  ;  '90-'91,  p.  215,   §   1,  reenacted  Cross    ref.      Secretary    of    state    to    keep    and    use 

'99,    p.    147,    §    1.      The    designer,    Miss    Emma    Ed-  seal :      Const.    IV,    15.      Grants    and    permissions    to 

wards,   is  now   Mrs.  James  G.  Green  of   Boise.  bear    seal :    IV,    16.      Great    seal    to    be    attached    to 

Comp.     leg.— Cal.       See     Pol.     C.     1872,     §     1027;  commissions  of  officers :      §265. 

Kerr's  C.   ib.  Impression :      The   seal   referred   to   is   as   follows : 
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§  338.     Officers  may  administer  oaths.     Every  executive  and  judicial 
officer  may  administer  and  certify  oaths. 


Hist.     R.  C.   §  338;  R.  S.  §  450. 

Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    1028; 
Kerr's  C.  ib. 


§  339.  Office  hours.  Unless  otherwise  provided  by  law,  every  officer 
must  keep  his  office  open  for  the  transaction  of  business  from  ten  o'clock 
a.  m.  until  four  o'clock  p.  m.  each  day,  except  upon  holidays. 


Hist.     R.  C.  §  339  ;  R.  S.  §  452. 

Comp.  leg. — Cal.  Same :  Pol.  C.  1872,  §  1030  ; 
Kerr's  C.  ib. 

Cited:  Seawell  v.  Gifford  (1912)  22  I.  295,  125 
P.  182,  Ann.  Cas.  1914A  1132  ;  (in  brief  of  counsel) 
Davies  v.    Comrs.    Nez   Perce   Co.    (1914)    26    I.    450. 


Keeping  open  after  hours:  While  under  this  sec- 
tion the  secretary  of  state  is  not  required  to  keep 
his  office  open  after  4  o'clock  of  each  business  day, 
if  he  does  keep  it  open  after  that  time  and  is 
transacting  business  there,  it  is  his  duty  to  receive 
such  business  as  is  presented  to  him.  Grant  v. 
Lansdon   (1908)    15  I.  342,  97  P.  960. 


§  340.  Signature  of  ex  officio  officers.  When  an  officer  discharges 
ex  officio  the  duties  of  another  office  than  that  to  which  he  is  elected  or 
appointed,  his  official  signature  and  attestation  must  be  in  the  name  of 
the  office  the  duties  of  which  he  discharges. 

Hist.     R.  C  §  340;  R.  S.  §  453. 

Comp.    leg.— Cal.      Same:     Pol.    C    1872,    §    1031; 
Kerr's  C  ib. 

§  341.  Official  records  open  to  inspection.  The  public  records  and 
other  matters  in  the  office  of  any  officer  are,  at  all  times  during  office 
hours,  open  to  the  inspection  of  any  citizen  of  this  state. 

Hist.     R.   C   §    341;  R.   S.   §   454.  Public    record:      A  public    record    is   a   ready   and 
Comp.    leg.— Cal.      Same:     Pol.    C.    1872,    §    1032;  convenient  means  of  information   on   all   matter  re- 
same  with  additional  provisions  as  amended:   Kerr's  ^ed    to    be    made  of    record.      Moore    v.    Pooley 
q     jb  (1909)     17    I.    57,    104  if.    898. 

§  342.  Officers  to  keep  accounts.  It  shall  be  the  duty  of  all  state, 
county,  city  and  precinct  officers,  who  receive  fees  for  services  in  an  offi- 
cial capacity,  or  who  receive  public  moneys  for  safe  keeping,  to  at  all 
times  keep  a  public  account  of  the  same,  consisting  of  a  day  book  and 
ledger  in  which  shall  be  entered  all  receipts  of  fees  or  moneys,  with  a  brief 
statement  of  from  whom  and  on  what  account  the  same  were  received; 
and  a  like  account  of  all  disbursements  of  such  moneys,  and  to  whom  and 
on  what  account  the  same  were  paid.  A  failure  to  comply  with  the  re- 
quirements of  this  section  shall  subject  the  offender,  upon  conviction,  to 
the  payment  of  a  fine  not  exceeding  three  hundred  dollars,  or  to  impris- 
onment in  the  county  jail  for  a  period  not  exceeding  six  months,  or  to 
both  such  fine  and  imprisonment. 

Hist.     R.   C.   §    342;    '01,    p.   208,    §    1;   '03,   p.   282, 
§    1. 
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§  343.  Furnishing  account  books:  Examination  by  citizens.  It  shall 
be  the  duty  of  the  state  and  county  officers  respectively  charged  with 
furnishing  books  and  stationery  for  public  use,  to  furnish  suitable  books 
for  the  purpose  to  such  officers;  and  such  books  shall  be  subject  to  exam- 
ination by  any  citizen  at  any  reasonable  time,  and  such  citizen  shall  be 
entitled  to  take  memoranda  from  the  same  without  charges  being  im- 
posed: Provided,  If  any  person  or  persons  desire  certified  copies  of  any 
such  account,  the  officer  or  person  in  charge  of  said  books  shall  be  entitled 
to  demand  and  receive  fees  for  the  same,  as  for  copies  of  other  public 
records  in  his  control. 

Hist.     R.  C.  §  343  ;  '01f  p.  208,  §  2. 

§  343a.  Sale  of  pamphlet  laws.  All  publications  of  laws  and  the 
constitution  of  the  state  of  Idaho,  issued  in  pamphlet  form,  other  than 
the  regular  biennial  edition  of  the  session  laws,  shall  be  sold  by  the  offi- 
cer or  officers  having  the  same  published,  at  a  price  of  not  less  than  ten 
cents,  nor  more  than  twenty  cents,  per  one  hundred  folios  contained  in 
each  copy.  The  moneys  arising  from  the  sale  of  such  publications  shall 
be  turned  into  the  state  treasury,  quarterly,  to  the  credit  of  the  general 
fund,  on  the  first  days  of  January,  April,  July  and  October  of  each  year. 
A  report  under  oath  must  accompany  each  quarterly  payment  into  the 
state  treasury,  stating  the  number  of  copies  of  each  publication  sold, 
and  the  amount  received  therefor. 

Hist.      R.  C.   §   342a;  '05,  p.   231,   §§    1,   2.  to  construe  it  so  would  result  in   complications  and 

Special  laws:     There  is  some  doubt  as  to  whether        interfere  with   the  proper  duties  of  certain  officials, 
this  law  repeals  special   laws  upon  this  subject  and        O.    A.   G.    '05-'06,    p.   55. 

§  343b.  Same:  Penalty  for  noncompliance.  Any  failure  to  comply 
with  the  provisions  of  the  preceding  section  by  any  person  or  persons 
charged  by  law  with  the  duty  of  publishing  any  of  said  laws  as  in  said 
section  provided  for,  shall  be  a  misdemeanor,  and  upon  conviction  thereof 
in  any  court  of  competent  jurisdiction  the  person  guilty  shall  be  fined 
in  any  sum  not  less  than  two  hundred  dollars  nor  more  than  three  hun- 
dred dollars,  and  upon  information,  it  shall  be  the  duty  of  the  attorney 
general  or  the  prosecuting  attorney  of  any  county,  to  prosecute  such 
person  or  persons,  and  upon  conviction  to  collect  such  fine  as  may  be 
imposed,  and  deposit  the  same  with  the  state  treasurer  for  the  benefit 
of  the  general  school  fund. 

,  Hist.     R.  C.   §   343b;  '05,   p.  231,   §   3. 

§  343c.  Accounting  for  fees.  All  state  officers,  who  receive  any 
money  or  evidences  of  indebtedness  for  or  on  account  of  the  state  or  in 
payment  of  any  fee,  license  or  tax  due  the  state,  shall  daily-  or  whenever 
the  amount  so  received  aggregates  one  hundred  dollars,  deposit  the  same 
with  the  state  treasurer. 

The  state  treasurer  shall  receive  from  the  other  state  officers  bank 
drafts,  certificates  of  deposit,  checks,  postoffice  money  orders  and  all 
evidences  of  indebtedness  which  are  accepted  as  cash  items  by  banks  in 
the  ordinary  course  of  business,  and  shall  deposit  the  same  in  banks  in 
this  state  qualified  as  depositories  of  state  money,  subject,  however,  to 
final  payment,  and  said  treasurer  shall  issue  his  receipt  for  such  evidences 
of  indebtedness  to  the  officer  entitled  thereto. 

Any  person  violating  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and  imprisonment. 

Hist.     '09,  p.  359,  S.  B.  164. 

§  343d.  Deficiencies:  Creation  prohibited.  No  officer,  employee  or 
state  board  of  the  state  of  Idaho,  or  board  of  regents  or  board  of  trustees 
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of  any  state  institution,  or  any  member,  employee  or  agent  thereof,  shall 
enter,  or  attempt  or  offer  to  enter  into  any  contract  or  agreement  creating 
any  expense,  or  incurring  any  liability,  moral,  legal  or  otherwise,  or  at 
all,  in  excess  of  the  appropriation  made  by  law  for  the  specific  purpose 
or  purposes  for  which  such  expenditure  is  to  be  made,  or  liability  in- 
curred, except  in  the  case  of  insurrection,  epidemic,  invasion,  riots,  floods 
or  fires. 

Hist.     '15,  c.   164,   §   1,  p.   361. 

§  342e.  Same:  Contracts  void.  Any  indebtedness  attempted  to  be 
created  against  the  state  in  violation  of  the  provisions  of  this  act,  or  any 
indebtedness  attempted  to  be  created  against  the  state  in  excess  of  the 
appropriation  provided  for  in  any  act,  shall  be  void.  The  income  accruing 
to  any  state  institution,  after  the  same  has  been  certified  quarterly  to  the 
board  of  trustees  of  such  institution  by  the  auditor,  shall  be  deemed  an 
appropriation  to  such  institution,  and  shall  be  governed  by  the  provisions 
of  this  act  regarding  appropriations,  and  regarding  the  creation  of  in- 
debtedness in  excess  of  such  appropriation.  k 

Hist.     '15,  c.   164,   §   2,  p.   361. 

Cited:      S.    v.   Nat.    Surety    Co.    (1916)    27    I,    670, 
161    P.    1026. 

§  343f.  Same:  Penalty.  Any  person  violating  the  provisions  of  the 
two  preceding  sections  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  disqualified  from  holding  any  state  office  or  from  being  employed  by 
the  state  of  Idaho  or  by  any  board  of  regents  or  board  of  trustees  of  any 
state  institution  for  a  period  of  four  years  from  and  after  the  commission 
of  the  offense. 

Hist.     '15,  c.   164,   §   3,  p.   361. 
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TITLE  IV.    ELECTIONS. 

Note:  The  act  which  form  the  basis  of  this  title  was  enacted  at  the  first  session  of  the  state 
legislature  (1890-91)  and  reenacted  at  the  fifth  session  (1899).  This  act  expressly  repealed  the 
territorial  statutes  governing  elections  which  were  embodied  in  title  2  of  the  political  code  of  the 
Revised  Statutes.  Since  the  reenactment  in  the  Revised  Codes  of  1908  numerous  amendments 
have  been  made  in  the  law,  the  principal  ones  being  the  provision  for  the  direct  election  of 
United  States  senators,  the  enactment  of  the  direct  primary  law,  c.  27,  the  experimental  change 
in  the  registration  law  explained  in  note  to  c.  29,  and  the  enactment  of  a  provision  for  absent 
voting,  c.  32. 

For  election  contests,  see  §§  5026  et  seq.  Contest  of  state  executive  and  legislative  offices: 
§§  39-57.     Crimes  against  elective  franchise:   §§  6354  et  seq. 

CHAPTER  22. 

GENERAL  PROVISIONS. 

§  344.  Application  of  title.  The  provisions  hereinafter  enacted  shall 
regulate  and  govern  all  elections  hereafter  held  in  the  state  of  Idaho 
for  election  of  all  officers  provided  for  by  the  constitution  and  the  laws  of 
the  state  of  Idaho,  at  either  general  or  special  elections,  except  school  dis- 
trict elections,  and  such  other  elections  as  are  in  these  codes  elsewhere 
specially  provided  for. 

Hist.     R.    C.   §    344;   '90-'91,   p.  57,    §    1,  reenacted  District    elections:      Registration    is    not    required 

'99,  p.  33,   §   1.  for    highway    district    and    other    similar    elections. 

Cited:     Hertle  v.  Ball   (1903)   9  I.  193,  72  P.  953;  Shoshone    Highway   Dist.    v.    Anderson    (1912)    22    I. 

Cunningham  v.   George    (1892)    3   I.   456,   31    P.   809;  i09>    125  P-   219- 
Sabin  v.  Curtis   (1893)    3  I.  662,  32  P.   1130. 

§345.  Distribution  of  copies  of  law.  It  shall  be  the  duty  of  the  sec- 
retary of  state  to  cause  to  be  published  in  pamphlet  form  and  distributed, 
through  the  county  auditors  of  the  respective  counties,  a  sufficient  number 
of  copies  of  this  law,  and  of  such  other  laws  as  bear  upon  the  subject  of 
elections,  as  will  place  a  copy  thereof  in  the  hands  of  all  officers  of  elections. 

Hist.     R.  C.  §  345 ;  '90-'91,  p.  57,   §  160,  reenacted  law,    and    I    believe    the    secretary    of    state    so    con- 

'99,  p.  33,  §   156.  strued  the  law  in  having  a  sufficient  number  printed 

Copies  of  election  law:     The  county  auditor  should  for  a11  officers.     O.  A.  G.  '11-'12,  p  48. 
supply  all  election  officers  with  copies  of  the  election 

§  346.  Privilege  from  arrest.  Electors  are  privileged  from  arrest 
except  for  treason,  felony,  or  breach  of  the  peace,  during  their  attendance 
on  election. 

Hist.     R.   C.   §   346;  '90-'91,  p.  57,   §   5,  reenacted 
'99,  p.    33,    §    5. 

CHAPTER  23. 

TIME  FOR  HOLDING  ELECTIONS. 

§  347.  Time  for  holding  elections.  A  general  election  shall  be  held 
in  the  several  precincts  in  this  state  on  the  Tuesday  succeeding  the  first 
Monday  of  November,  A.  D.  1920,  and  on  the  Tuesday  succeeding  the  first 
Monday  of  November  every  alternate  year  thereafter. 

Hist.  R.  C.  §  347  ;  '90-91,  p.  57,  §  6,  reenacted  election.  Doan  v.  Comrs.  of  Logan  Co.  (1891)  3  I. 
'99,  p.  33,  §  6.  38,  26  P.  167.  The  words  "general  election"  as  gen- 
Definition:  The  "general  election"  is  the  election  erally  used  in  constitutions  and  statutes  have  refer- 
at  which  all  state  officers  are  elected;  whether  an  ence  to  general  elections  held  for  the  purpose  of 
election  is  general  or  special  is  determined,  not  by  electing  state  and  county  officers.  Kessler  v.  Fritch- 
the  date  on  which  it  is  held  nor  the  authority  which  nian,  (1911)  21  I.  30,  119  P  692,  Ann.  Cas.  1912  C 
designates    such    date,    but   by   the   character    of   the  1°02  '•   see  aIso  dis-  °P«   21   *•   58- 

§  348.  Officers  to  be  elected :  County  officers.  At  the  general  elec- 
tion, A.  D.  1922,  and  every  fourth  year  thereafter,  there  shall  be  elected 
in  every  county  of  the  state,  a  clerk  of  the  district  court,  who  is  ex  officio 
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auditor  and  recorder,  and  at  the  general  election,  A.  D.  1920,  and  every 
alternate  year  thereafter,  there  shall  be  elected  in  every  county  in  the 
state,  the  following  officers,  to  wit:  Three  county  commissioners;  a 
sheriff;  county  treasurer,  who  is  ex  officio  public  administrator,  and  also 
ex  officio  tax  collector;  probate  judge;  county  superintendent  of  public  in- 
struction ;  a  prosecuting  attorney ;  a  county  assessor :  one  coroner,  and  one 
surveyor. 

Hist.      R.   C.    §    348,   modified  by  Const.   XVIII,   6,  Vote  for  commissioners:     While  commissioners  are 

as  am.,    13,   p.    677,   am.    22;    '90-'91,   p.   57,    §    7,  re-  elected    one    from    each    district,    the    voters    of    the 

enacted  '99,  p.  33,  §   7.  whole  county  should  cast  their  votes  for  each  of  the 

Cited:      Castle    v.    Bannock    Co.    (1901)    8    I.    124,  commissioners   and   all   the   votes    so   cast   should   be 

67   P.   35;   (dis.  op.)   Kessler  v.  Fritchman   (1911)    21  counted  m  determining  who  is  elected  to  the  board. 

I.  30,  58,  119  P.  692,  Ann.  Cas.  1912  C  1002.  Cunningham  v.  George  (1892)   3  I.  456,  31  P.  809. 

§  349.  Same:  State  officers.  At  the  general  election,  A.  D.  1920, 
and  every  alternate  year  thereafter,  there  shall  be  elected  the  following 
state  officers,  to  wit:  One  governor,  one  lieutenant  governor,  one  secre- 
tary of  state>  one  state  treasurer,  one  state  auditor,  one  superintendent  of 
public  instruction,  one  attorney  general,  and  one  inspector  of  mines,  and 
in  each  representative  and  senatorial  district  of  the  state  such  representa- 
tives and  senators  as  they  may  severally  be  entitled  to. 

Hist.      R.   C   §    349;   '90-'91,   p.   57,   §   8,  reenacted  Cited:       (dis    op.)     Kessler    v.    Fritchman     (1911) 

'99,  p.  33,  §  8,  modified  by  '99,  p.  221,   §    13.     See  §        21  I.  30,   119  P.  692,  Ann.  Cas.  1912  C  1002. 
349a  for   remainder  of   R.   C.   §    349. 

§  349a.      United  States  senators  and  members  of  congress.      At  the 

general  election,  A.  D.  1920,  and  every  six  years  thereafter  and  at  the 
general  election,  A.  D.  1924,  and  every  six  years  thereafter,  there  shall  be 
elected  a  United  States  senator. 

At  the  general  election,  A.  D.  1920,  and  every  alternate  year  thereafter, 
there  shall  be  elected  in  each  congressional  district  a  representative  in 
congress  and  any  additional  number  of  representatives  in  congress  to 
which  the  state  may  be  entitled  in  the  state  at  large. 

Hist.  Compiled  as  to  senators  from  '13,  c.  114, 
p.  433  ;  as  to  representatives  from  the  latter  part  of 
R.  C   S  349,  as  modified  by  '17,  c.   121,   p.   408. 

§  350.  Same:  Judges.  At  the  general  election,  A.  D.  1920,  and 
every  alternate  year  thereafter,  there  shall  be  elected  one  justice  of  the 
supreme  court. 

At  the  general  election,  A.  D.  1922,  and  every  fourth  year  thereafter, 
there  shall  be  elected  district  judges  in  the  several  judicial  districts  as 
follows : 

In  the  first,  second,  sixth,  ninth,  and  tenth  districts,  one  district  judge. 

In  the  third,  fourth,  fifth,  seventh,  and  eighth  districts,  two  district 
judges. 

Hist.     Compiled  from  R.   C.   §    350    (*90-'91,  p.  57,  Cited:     O.  A.  G.  '09-'10,  p.  42;   (dis.  op.)    Kessler 

<;    9     reenacted    '99,    p.    33,    §    9)    and    laws   enacting  v.  Fritchman   (1911)   21  I.  30,   119  P.  692,  Ann.  Cas. 

additional    judgeship:    Third    district    '11,    c.    2,    §    2,  1912    C    1002;   Joy   v.    Gifford    (1912)    22    I.    301,    125 

p.    4;   fourth   district   '11,   c.   8,   p.    24;   fifth   district  P.    181. 
'13,   c.   6,   §   29,  p.  44;  seventh  district  '17,  c.   20,  p. 
49  ;  eighth  district   '11,   c.   28,  p.   64. 

§  351.  Same:  Presidential  electors.  At  the  general  election,  A.  D. 
1920,  and  every  fourth  year  thereafter,  there  shall  be  elected  such  a  num- 
ber of  electors  of  president  and  vice  president  of  the  United  States  as  the 
state  may  be  entitled  to  in  the  electoral  college. 

Hi-t      '09     p.  5,  H.  B.  59;  '90-'91,  p.  57,   §   10,  re-        I.  30,  119  P.  692,  Ann.  Cas.  1912  C  1002;  S.  v.  Gif- 
enacted  '99,  p.   33,   §    10  ;  R.  C.  §   351.  ford    (1912)    22  I.  613,   126  P.  1060. 

Cited:      (dis.  op.)    Kessler  v.  Fritchman    (1911)    21 

§  352.  Precinct  officers.  At  the  general  election,  A.  D.  1920,  and 
every  alternate  year  thereafter,  there  shall  be  elected  in  each  justice's  pre- 
cinct, except  wards  in  incorporated  cities,  two  justices  of  the  peace  and 
one  constable,  and  all  other  officers,  not  herein  specified,  that  now  are,  or 
hereafter  may  be,  created  shall,  unless  otherwise  provided,  be  elected  on 
the  day  of  the  general  election. 

107 


C.  24  §  353  ELECTIONS 

Hist.     R.  C.  §   352  ;  '90-'91,  p.  57,   §   11,  reenacted  provision  for  the  election  of  two  justices  in  all  pre- 

'99,  p.  33,  §  11.  cincts    "except    wards    in    incorporated    cities,"    does 

Cited:     S    v    Vineyard  (1903)  9  I.  134,  72  P.  824;  not    constitute    such    wards    justices'    precincts,    nor 

(dis.  op)    Kess'ler  v.  Fritchman    (1911)    21  I.   30,   119  prohibit  the  county  commissioners  from  establishing 

P    692    Ann     Cas     1912   C   1002  precincts    within    such    cities.      Johnston    v.    Savidge 

'T       '         .  '      .  .'  m,  .  "  ,.  (1905)    11  I.  204,  81  P.  616. 

Justices    in    cities:      This   section   has    no    applica- 
tion to  the  formation   of  justices'  precincts  and  the 

CHAPTER  24. 

NOTICES  OF  ELECTION. 

§  353.  Election  Proclamation.  At  least  forty  days  before  each  gen- 
eral election,  and  whenever  he  orders  a  special  election,  the  governor  must 
issue  an  election  proclamation  under  his  hand  and  the  great  seal  of  the 
state  of  Idaho,  and  transmit  copies  thereof  to  the  board  of  commissioners 
of  the  counties  in  which  such  elections  are  to  be  held. 

Hist.      R.   C.    §    353;   '90-'91,   p.    57,    §§    20,   21,   re-        I.  30,  58,  119  P.  692,  Ann.  Cas.  1912  C  1002;  Budge 
enacted  '99,  p.  33,  §§  12,  13.  v-  Gifford  <1914>   26  l>  521,  527,  144  P.  333. 

Cited:      (dis.  op.)   Kessler  v.  Fritchman   (1911)    21 

§  354.  Notices  of  election.  The  clerks  of  the  several  boards  of 
county  commissioners  must,  at  least  twenty  days  before  any  general  elec- 
tion, make  out  and  transmit  by  registered  mail  to  a  judge  of  election  of 
each  election  precinct,  three  notices  to  be  as  nearly  as  circumstances  will 
admit  of  as  follows : 

"Notice  is  hereby  given  that  on  the  Tuesday  following  the  first  Monday 
of  November  next,  (or  in  case  of  a  special  election  state  the  date  thereof), 

at  the  (here  designate  polling  place)  in  the  county  of ,  an  election 

will  be  held  for  members  of  congress,  state,  county,  district  and  precinct 
officers  (naming  the  candidates  and  offices  to  be  filled  as  the  case  may  be) 
(or  in  the  case  of  a  special  election  the  question  to  be  voted  on)  which 
election  shall  be  open  at  eight  o'clock  in  the  morning  and  will  continue 

until  seven  o'clock  in  the  evening  of  the  same  day.    Dated  this. day 

of ,  A.  D.  19 (as  the  case  may  be). 

(Signed)  

Clerk  of  the  board  of  county  commissioners." 

Hist.     '13,  c.  92,  §   13,  p.  376;  '90-'91,  p.  57,  §  22,  Notices:      The   clerk    should   transmit   the   notices 

reenacted  '99,  p.  33,  §  14  ;  R.  C  §  354.     Notices  were  called   for   in    this    section    as   well   as  published  no- 

formerly  sent  to  registrars,  but  this  section  does  not  tices  prescribed  by  §  13,  direct  primary  law  of  1909. 

appear  to  have  been  affected  by  '17,  c.  44,  p.  96.  O.    A.   G.    '11-'12,    p.   48. 

§  355.  Same:  Posting  notices.  The  judge  of  election  aforesaid  to 
whom  such  notices  are  transmitted  as  aforesaid,  must  cause  to  be  posted, 
in  three  of  the  most  public  places  of  each  election  precinct,  the  notices  re- 
ferring to  such  election  precinct,  at  least  fifteen  days  previous  to  the  time 
of  holding  any  general  election.  Said  notices  shall  be  posted  as  follows: 
One  at  the  house  or  place  where  the  election  is  authorized  to  be  held,  and 
the  others  at  two  of  the  most  public  and  suitable  places  in  the  precinct. 

Hist.     '13,  c.  92,  §  14,  p.  377;  '90-'91  p.  57,  §  23;        but   this   section   does   not   appear   to  have   been   af- 
'97,   p.   29,    §   2,   reenacted  '99,   p.    33,   §    15  :   R.   C   §        fected  by  '17,  c.  44,  p.  96. 
355.      Notices    were    formerly    posted    by    registrars, 

§  356.  Advertisement  of  special  questions.  Whenever  a  proposed 
constitution  or  constitutional  amendment,  or  other  question,  is  to  be  sub- 
mitted to  the  people  of  the  state  for  popular  vote,  the  secretary  of  state 
shall  duly,  and  not  less  than  thirty  days  before  election,  certify  the  same 
to  the  auditor  of  each  county  in  the  state.  Questions  to  be  submitted  to 
the  people  of  a  county  or  municipality  shall  be  advertised  in  some  news- 
paper of  general  circulation  in  the  county  or  town  to  be  affected  at  least 
twice,  and  twenty  days  before  election. 

Hist.     R.   C.   §   356  ;  '90-'91,  p.  57,   §   36,  reenacted  Cross    ref.      Publication    of    constitutional    amend- 

'99,   p.   33,   §  27.  ments,  Const.  XX,  1. 
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Constitutional    amendments:  _   The    publication    of  upon,   to   make   the  proper  publications  and  provide 

amendments    as    provided    for    in    Const.    XX,    1,    is  the  ballots  for  such,  in   the   case   of  an  election  for 

handled    entirely    by    the    secretary    of    state.      This  the    location    of    a    court    house    in    a   newly    created 

section   has  no  reference  to   the  publication   of  con-  county,    although    it    is    not    absolutely    necessary    it 

stitutional  amendments.     O.  A.  G.  '11-'12,  p.  48.  might   be    a   proper   course   for   the    county    commis- 

Manner   of   presenting   special    questions   for   elec-  sioners    to    incorporate    in    their    minutes    an    order 

tion:      While  the   laws  of  the   state   provide   for  the  requiring    the    county    auditor    to    provide    for    said 

county  auditors  upon  receiving  notification  from  the  election.  O.  A.  G.    11-  12,  p.  38. 
secretary   of   state   for  special   questions   to  be   voted 

CHAPTER  25. 

QUALIFICATIONS  OF  VOTERS. 

§  357.  Qualifications  of  voters.  Every  person  over  the  age  of 
twenty-one  years,  possessing  the  qualifications  following,  shall  be  entitled 
to  vote  at  all  elections:  He  shall  be  a  citizen  of  the  United  States  and 
shall  have  resided  in  this  state  six  months  immediately  preceding  the  elec- 
tion at  which  he  offers  to  vote,  and  in  the  county  thirty  days :  Provided, 
That  no  person  shall  be  permitted  to  vote  at  any  county  seat  election  who 
has  not  resided  in  the  county  six  months,  and  in  the  precinct  ninety  days, 
where  he  offers  to  vote ;  nor  shall  any  person  be  permitted  to  vote  at  any 
election  for  the  division  of  the  county,  or  striking  off  from  any  county  any 
part  thereof,  who  has  not  the  qualifications  provided  for  in  section  3, 
article  18,  of  the  constitution;  nor  shall  any  person  be  denied  the  right 
to  vote  at  any  school  district  election,  nor  to  hold  any  school  district  office 
on  account  of  sex. 

Hist.     R.    C.    §    357  ;   '90-'91,   p.   57,    §    2,   reenacted  voting  upon   changes   in   the  coounty   seat   and  is   a 

'99,  p.  33,   §   2,   modified  by  Const.  VI,   2.  provision    authorized   by   Const.   XVIII,   2.     There   is 

Cross  ref .     Qualifications  of  electors :  Const.  VI,  2.  no   contradiction    in   the    law   and   thirty    days'    resi- 

Legislature    may    prescribe    qualifications    additional  dence  in  the  county  is  all  that  is  required  for  reg- 

to  those  prescribed  by  the  constitution  :  Const.  VI,  4.  istration.     O.  A.  G.    05-  06,  p.   148. 

Not  applicable  to  new  counties:     Applies  to  county  Residence :       In     a    special    election     wherein    the 

seat   removals   and   not  to  elections   for  the   purpose  fatut+e    Provides    that   persons    having    qualifications 

of   permanently    locating   the  county   seat   of   a   new  to   vote   at  the   regular  election    shall   be   entitled   to 

county.      Leach   v.   Nez  Perce    (1913)    24   I.    322,    133  vo*e  at  the  special   election     the  provision   requiring 

p     Q9g  actual  residence  of  six  months  in  the  state  is  bind- 
ing, and  the  time  spent  in  preparation  and  intention 

Removal   of   county   seat:      The    requirement   of    a  to  rem0ve  to  the  state  could  not  be  counted.     O.  A. 

residence   of    six    months   in    the   county    and    in   the  q     '09-'10,    p.    63. 
precinct  ninety  days  relates  only  to  voters  who  are 

§  358.  Disqualifications.  No  person  is  permitted  to  vote  who  is 
under  guardianship,  idiotic  or  insane,  or  who  has  at  any  place  been  con- 
victed of  treason,  felony,  embezzlement  of  public  funds,  bartering  or  sell- 
ing, or  offering  to  barter  or  sell,  his  vote,  or  purchasing,  or  offering  to 
purchase,  the  vote  of  another,  or  other  infamous  crime,  and  who  has  not 
been  restored  to  the  right  of  citizenship,  or  who,  at  the  time  of  such 
election,  is  confined  in  prison  on  conviction  of  a  criminal  offense. 

Hist.     R.  C  §   358;  '90-'91,  p.  57,   §  3;  '93,  p.  35,        withholding  the  elective  franchise  from   polygamists 

§   1  ;  '95,  p.  7,  §  1,  reenacted  '99,  p.  33,  §  3.  or    members   of    any   organization    which    teaches    or 

r-.^=     -«*  a;w,:io~     ^w*,,;*,!™     „,:tu     ~AAi+innz>\         encourages    polygamy    and    prescribing    a    test    oath 

H^r«  mSL^m£ LwZX-     fit    VI    3  is  not  repugnant  to  the  federal  constitution.  Woolley 

clauses  disfranchising  polygamists.     Const.  VI,  3.  y    Watking  (18g9)  2  j    590>  22  p    102 

Test  oath — Constitutionality:     A  territorial  statute 

§  359.      Soldiers,  sailors,  students  and  inmates  of  asylums.      For  the 

purpose  of  voting,  no  person  shall  be  deemed  to  have  gained  or  lost  a 
residence  by  reason  of  his  presence  or  absence  while  employed  in  the 
service  of  this  state  or  of  the  United  States,  nor  while  engaged  in  the 
navigation  of  the  waters  of  this  state,  or  of  the  United  States,  nor  while 
a  student  of  any  institution  of  learning,  nor  while  kept  at  any  almshouse 
or  other  asylum  at  the  public  expense. 

Hist.     R.  C.   §   359  ;  '90-'91,  p.  57,   §   4  ;  '99,  p.  33, 
§   4. 

Cross  ref.     Similar  provision  :     Const.  VI,  5. 

§  360.  Prostitutes  and  inmates  of  houses  of  ill  fame.  No  common 
prostitute,  or  person  who  keeps  or  maintains,  or  is  interested  in  keeping 
or  maintaining,  or  who  resides  in  or  is  an  inmate  of,  or  frequents  or 

109 


C.  25  §  361  ELECTIONS 

habitually  resorts  to,  any  house  of  prostitution  or  of  ill  fame,  or  any  other 
house  or  place  commonly  used  as  a  house  of  prostitution  or  of  ill  fame,  or 
as  a  house  or  place  of  resort  for  lewd  persons  for  the  purpose  of  prostitu- 
tion or  lewdness,  or  who,  being  male  or  female,  do  lewdly  and  lasciviously 
cohabit  together,  shall  be  permitted  to  register  as  a  voter  or  to  vote  at 
any  election  in  this  state,  and  any  such  person  who  shall  so  register  or 
vote,  or  offer  or  attempt  to  so  register  or  vote,  shall,  on  conviction  thereof, 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment. 

Hist.     R.  C.  §   360  ;  '07,  p.  170,  §   1.  tion  such  courts  have  of  the  offense  defined  by  this 

Indictable    misdemeanor:      The   penalty    prescribed  section  of  the  statute  is  to  hold  a  preliminary  exarn- 

by    this    section    for    illegal    voting    by    inmates    of  V?3*1.0"    an<*    commit    the    accused    for    trial    in    .he 

houses  of  ill  fame  is  in  excess  of  the  jurisdiction  of  ^strict  court.      S.  v.  West    (1911)    20  I.   387,   118  P. 

justices'    and   probate  courts,    and   the   only  jurisdic-  *•*■ 

§361.  Same:  Examination  for  registration.  Whenever  any  person 
within  any  of  the  prohibited  classes  mentioned  in  the  preceding  section 
shall  offer  himself  or  herself  for  registration,  it  shall  be  the  duty  of  the 
registration  officer,  in  addition  to  offering  to  said  person  any  elector's 
oath  provided  by  law,  to  examine  such  person  as  to  his  or  her  qualifications 
under  the  preceding  section,  and  if  such  person  is  not  qualified  by  reason 
of  being  within  the  prohibited  class,  it  shall  be  the  duty  of  the  registration 
officer  to  refuse  to  register  such  person,  and  the  registration  officer  shall 
keep  a  brief  memorandum  in  writing  snowing  all  such  examinations  and 
his  determination  thereon. 

Hist.      '13,    c.   92,    S    15,    p.    377  ;   '07,   p.    170,    §    2  ;        in    this   section    is   now    limited   to    "registrars"   pro- 
R.  C.  S   361.     The  term  "registration  officer"  as  used        vided  by   '17,   c.    44,  p.   96. 

§  362.  Same:  Challenge  of  proposed  voter.  If  any  person  within 
any  of  the  prohibited  classes  mentioned  in  section  360,  shall  be  registered 
and  shall  offer  to  vote,  he  or  she  may  be  challenged  for  being  within  such 
prohibited  class  or  classes,  and  thereupon  such  person  shall  be  examined 
as  to  his  or  her  qualifications  under  said  section,  and  if  the  board  of 
election  is  satisfied  that  such  person  is  within  any  such  prohibited  class, 
his  or  her  vote  shall  not  be  received. 

Hist.      R.   C.   §    362  ;   '07,   p.   170,   §    3. 

§  363.  Same:  Penalty  for  false  statement.  If  any  person  within 
any  of  the  prohibited  classes  mentioned  in  section  360  shall  make  any 
false  answer  to  any  such  examination,  either  by  such  registration  officer, 
or  on  such  challenge  before  board  of  election,  it  shall  be  considered  and 
held  to  be  a  separate  and  distinct  offense  from  any  offense  mentioned  in 
section  360,  and  on  conviction  thereof  such  person  shall,  in  addition  to 
any  penalty  incurred  by  any  provision  of  said  section,  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 

Hist.      '13,    c.    92,    §    16,    p.    377  ;    '07,    p.    170,    §    4  ; 
R.  C.  §   363.     See  note  to  §   361. 

CHAPTER  26. 

ELECTION  PRECINCTS,  JUDGES  AND  CLERKS. 

§  364.  Establishment  of  election  precincts.  The  board  of  commmis- 
sioners  of  each  county  must  establish  a  convenient  number  of  election 
precincts  therein. 

Hist.     R.   C.   S    364  ;  '90-'91,   p.  57,   §   37,   reenacted 
•?9,   p.   33,   §   28. 

§  365.  Changing  boundaries  of  precincts.  The  board  may,  from 
time  to  time,  change  the  boundaries  of,  create  new  or  consolidate  estab- 
lished precincts,  but  they  must  not  alter  or  change  any  election  precinct  or 

no 
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change  the  place  of  holding  election  in  any  precinct  after  their  regular 
July  meeting  next  preceding  any  election:  Provided,  That  the  precincts 
established  and  the  places  designated  in  which  to  hold  elections  at  the  time 
of  the  taking  effect  of  this  act  shall  so  remain  until  changed. 

Hist.  '13,  c.  85,  §  16,  p.  359  ;  '90-91,  p.  57,  §  38. 
reenacted  '99,  p.  33,  §  29  ;  R.  C.  §  365;  '11,  c.  178, 
§   11,  p.  581. 

§  366.  Designation  and  plan  of  polling  places.  The  county  commis- 
sioners of  each  county,  at  their  meeting  in  July  next  preceding  any  general 
election,  shall  designate  and  appoint  suitable  polling  places,  throughout 
the  county,  and  shall  cause  the  same  to  be  suitably  provided  with  a  suf- 
ficient number  of  voting  shelves  or  compartments,  at  or  in  which  voters 
may  conveniently  mark  their  ballots,  so  that  in  the  marking  thereof  they 
may  be  screened  from  the  observation  of  others,  and  a  guard  rail  shall  be 
so  constructed  and  placed  that  only  such  persons  as  are  inside  said  rail 
can  approach  within  ten  feet  of  the  ballot  boxes  and  of  such  voting  shelves, 
places  or  compartments  as  are  herein  provided  for.  The  arrangement 
shall  be  such  that  neither  the  ballot  boxes  nor  the  voting  shelves  or  com- 
partments shall  be  hidden  from  view  of  those  just  outside  the  said  guard 
rail,  and  such  polling  places  shall  be  as  near  as  practicable  in  the  follow- 
ing form : 


Judges 
O  O  O 


G>0 


?r 

Rail  or  Wall 


O 

3  T3 
r+  S3 


Rail «  Rail  of  any  suitable  material 


3 

Constable  <£ 

3 


Gate 


3 


The  number  of  such  voting  shelves  or  compartments  shall  not  be  less 
than  one  for  every  fifty  electors,  or  fraction  thereof,  registered  in  the 
precinct,  and  the  expense  of  providing  such  polling  places,  compartments, 
guard  rails,  and  all  necessary  supplies,  shall  be  a  public  charge,  and  shall 
be  provided  for  in  the  same  manner  as  all  other  election  expenses.  Each 
voting  shelf  or  compartment  shall  be  kept  provided  with  proper  supplies 
and  conveniences  for  marking  the  tickets.  At  their  regular  meeting  in 
July  next  preceding  any  election,  the  board  of  county  commissioners  of 
each  county  shall,  as  far  as  necessary,  alter  or  divide  the  election  precincts 
in  such  manner  that  each  election  precinct  shall  not  contain  more  than 
six  hundred  voters:  Provided,  That  in  precincts  containing  less  than 
twenty-five  registered  voters  the  election  may  be  conducted  under  the 
provisions  of  this  title  without  the  preparation  of  such  booths  or  com- 
partments as  are  required  in  this  section. 

In  all  municipal  elections  the  duties  specified  in  this  section  as  devolving 
on  the  county  commissioners,  shall  devolve  on  the  officers  in  each  city  or 
town  whose  duty  it  is  to  designate  and  appoint  polling  places  therein. 

Hist.  R.  C.  §  366  ;  '90-'91,  p.  57,  §  51,  reenacted 
'99,  p.  33,  §  42;  '05,  p.  317,  §  1,  combined  with 
'90-'91,  p.  57,  §  51,  reenacted  '99,  p.  33,   §   43. 

§  367.  Appointment  of  judges.  It  is  the  duty  of  the  county  com- 
missioners, at  their  regular  session  in  July  next  preceding  a  general  elec- 
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tion,  to  appoint  three  capable  and  discreet  persons  possessing  the  qualifi- 
cations of  electors,  such  persons  to  act  as  judges  of  election  at  each  election 
precinct;  and  the  clerk  of  the  board  must  make  out  and  deliver  to  the 
sheriff  of  the  county,  immediately  after  the  appointment  of  such  judges, 
a  notice  thereof,  in  writing,  directed  to  the  judges  so  appointed;  and  the 
sheriff,  within  ten  days  of  the  receipt  of  said  notice,  must  serve  the  same 
upon  each  of  the  said  judges  of  election  by  registered  mail.  If  in  any  pre- 
cinct any  of  said  judges  do  not  serve,  the  voters  of  said  precinct  may  elect 
a  judge  or  judges  to  fill  the  vacancy  on  the  morning  of  the  election,  to 
serve  at  such  election.  The  selection  of  officers  must,  as  nearly  as  prac- 
ticable, represent  all  the  different  political  parties  or  principles  represented 
by  the  nominees  in  each  county.  It  shall  be  the  duty  of  the  judges  to 
designate  one  of  their  number  to  act  as  distributing  clerk. 

All  such  judges  of  election  shall  hold  office  for  two  years,  unless  sooner 
removed  by  the  board  of  county  commissioners  and  shall  act  at  all  state 
and  county  elections. 

Hist.  '13,  c.  92,  §  17,  p.  378  ;  '90-'9l,  p.  57,  §§  49,  clerk"  substituted  for  "whose  duty  it  shall  be  to 
50.  reenacted  '99,  p.  33,  §§  40,  41  ;  R.  C.  §  367  ;  perform  the  duty  which  heretofore  has  belonged  to 
'13,  c.  24,  p.  93.     The  phrase  "to  act  as  distributing        the  distributing  clerk." 

§  368.  Same:  Vacancies  filled  by  election.  If  in  any  precinct  any 
of  said  judges  do  not  serve,  the  voters  of  said  precinct  may  elect  a  judge 
or  judges  to  fill  the  vacancy,  on  the  morning  of  election,  to  serve  at  such 
election.  The  election  of  officers  must,  as  nearly  as  practicable,  represent 
all  of  the  different  political  parties  or  principles  represented  by  the  nomi- 
nees in  each  county. 

Hist.      '13.   c.   24,   p.   93;   '90-'91,   p.   57,    §§    71,    72, 
reenacted  '99,  p.  33,  §§   62,  63  ;  R.  C.  §  368. 

§  369.  Judges  to  appoint  clerks.  The  judges  must  choose  two  per- 
sons having  similar  qualifications  with  themselves  to  act  as  clerks  of  the 
election.  The  said  judges  shall  be  and  continue  judges  of  all  elections  of 
civil  officers  to  be  held  at  their  respective  wards  or  precincts  until  other 
judges  are  appointed  and  the  said  clerks  of  the  election  may  continue  to 
act  as  such  during  the  pleasure  of  the  judges  of  election.  The  county  com- 
missioners must  from  time  to  time  fill  all  vacancies  which  may  occur  in 
the  office  of  judges  of  election  at  any  election  precinct  within  their  re- 
spective counties. 

Hist.      '13,    c.    24,    p.   93;    '90-'91,    p.    57,    §    76,   re- 
enacted  '99,  p.  33,  §   67  ;  R.  C.   §   369. 

§  370.  Compensation  of  judges  and  clerks.  It  is  the  duty  of  the 
clerk  of  the  board  of  commissioners  of  each  county,  on  the  receipt  of  the 
returns  of  any  general  or  special  election,  to  make  out  his  certificate,  stat- 
ing therein  the  compensation  to  which  the  judges  and  clerks  of  the  election 
are  entitled  for  their  services,  and  lay  the  same  before  the  county  com- 
missioners at  their  next  session,  and  the  board  of  commissioners  must 
order  the  compensation  paid  out  of  the  county  treasury.  The  compensa- 
tion of  judges  of  election  and  clerks  is  four  dollars  per  day,  and  of  con- 
stables, on  duty  at  polling  places,  three  dollars  per  day. 

Hist.     R.  C.   S   370  ;  '90-'91,  p.   57,   §   66,  reenacted 
'99,  p.   33,   §   57. 

CHAPTER  27. 
DIRECT  PRIMARY  ELECTIONS. 

Note:  Provision  was  made  for  primaries  for  the  election  of  delegates  to  political  conventions 
by  '03,  p.  360,  R.  C.  §§  371-81.  This  law  was  repealed  in  1909  when  the  direct  primary  law  was 
enacted,  '09,  p.  196,  H.  B.  16.  The  latter,  as  amended,  '11,  c.  178,  p.  571,  and  '13,  c.  85,  p.  347, 
is  embodied  in  this  chapter. 

27:1.  Nominations  by  direct  primary  mandatory.  All  candidates  of 
political  parties  for  congress,  and  for  all  elective  state,  district  and  county 
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offices,  at  regular  elections,  shall  be  nominated  at  a  primary  election  con- 
ducted substantially  according  to  the  provisions  of  this  chapter. 

Hist.     '09,  p.  196,  H  B.   16,   §   1.  Walling    v.    Lansdon    (1908)    15    I.    282,    97    P.    396, 

Comp.  leg.— Wash.     Similar:     '09,  pp.  176-9.     See  Ann-  Cas-  1916   B  596. 

Adams  v.  Lansdon  (1910)   18  I  483,  110  P.  280,  Ann.  Where   the    legislature   of   the   state  has   regulated 

Cas.    1915   A   367.  the    method    and    manner    of    holding    primary   elec- 

Cited:     S.  v.  Gifford  (1912)  22  I.  613,  126  P.  1060.  tions,   the  selection  of  delegates   and  the  conduct  of 

c.    .              ,    ..        _       .    .              mi,          *   t  conventions,   the    legal   rights  of   citizens  participat- 

State    regulation    mandatory:      The   act   known    as  ing    therein    shall    be    protected.      Party   convent  ons 

the  primary  election  law   (  03,  p    360,  R.  C.   §§   371-  cannot  confer  rights  or  privilegeg  upon  persong  not 

81      is    mandatory    and    applies    to    and    governs    all  elected    according   to    law>    or   d          ri   ^   or        ivi. 

political    parties    not    therein    specifically    excepted.  leges  to  persons  elected  according  to  law.     lb. 

27 :2.  Political  party  defined.  A  political  party,  within  the  meaning 
of  this  chapter,  is  an  affiliation  of  electors  representing  a  political  organiza- 
tion under  a  given  name,  which  at  the  last  preceding  general  election  cast 
for  any  candidate  on  their  ticket  for  office  within  the  state  at  least  10  per 
cent  of  the  total  vote  cast  for  all  candidates  for  the  same  office  within  the 
state,  and  upon  which  ticket  there  were  at  least  three  nominees  for  state 
offices. 

Hist.     '09,  p.   196,   H.  B.  16,  §  2.  nations    at  the   direct   primary  election    held  on   the 

Political     parties:       All     political     parties    coming        date   fixed  by    law.      S.   v.   Gifford    (1912)    22   I.   613, 
within    this    definition    are    required    to    make    nomi-        1~"    *•    1060. 

27 :3.  When  election  shall  be  held.  A  primary  election  shall  be  held 
on  the  first  Tuesday  of  September,  1920,  and  biennially  thereafter,  for  the 
nomination  of  candidates  required  to  be  nominated  according  to  the  pro- 
visions of  this  chapter  to  be  voted  for  at  the  succeeding  general  election  in 
November. 

Hist.  '13,  c.  85,  §  1,  p.  348;  '09,  p.  196,  H.  B.  16, 
§  3,  fixing  time  as  last  Tuesday  in  August;  '11,  c. 
178,  §   1,  p.  571,  fixing  time  as  last  Tuesday  in  July. 

27:4.  Candidates'  qualifications.  Any  person  legally  qualified  to 
hold  such  office  is  entitled  to  become  a  candidate  for  office,  and  to  have  his 
name  placed  upon  the  ballot  provided  for  any  primary  authorized  herein, 
upon  a  substantial  compliance  with  the  terms  of  this  chapter,  and  not 
otherwise. 

Hist.     '09,  p.   196,  H.  B.  16,  §  4.  signed   the    petition    of    someone    else    afterward    be- 

Candidate  as  nominator  for  another:     I  find  noth-        ™ming    a   candidate   himself  for  the   same  position, 
ing   in    the    law   which    would    prevent  one   who   had        u-  A-  u-    OJ-10,  p.  8b. 

27:5.  Form  of  nomination  paper;  when  to  be  filed.  Each  candidate 
for  office,  or  some  qualified  voter  in  his  behalf,  shall  file  a  nomination  paper 
in  the  proper  office,  as  herein  provided,  at  least  30  days,  and  not  more  than 
60  days,  prior  to  the  primary  to  be  held  to  nominate  candidates  for  such 
office,  in  substantially  the  following  form,  to  wit : 

"I,  the  undersigned,  being  a  qualified  elector  of precinct, 

county,  state  of  Idaho,  and  a  member  of  the ....party,  hereby  nominate 

,  who  resides  in  the  town  of , ..precinct,  county, 

state  of  Idaho,  as  a  candidate  for  the  office  of ,  to  be  voted  for  at  the 

primary  to  be  held  on  the ..day  of.. ..,  19 ,  and  certify  that  he 

is  legally  qualified  to  fill  said  office,  and  represents  the  principles  of  said 
party.  And  I  hereby  declare  that  I  intend  to  support  said  candidate  for 
said  office,  and  that  I  have  signed  no  other  nomination  paper  for  a  candi- 
date for  the  same  office,  and  believe  that  said  person  would  accept  said 
nomination." 

All  blank  spaces  shall  be  properly  filled  in  with  the  necessary  infor- 
mation. Said  nomination  paper  shall  be  subscribed  and  sworn  to  before 
some  officer  authorized  to  administer  oaths :  Provided,  That  the  nomina- 
tion paper  of  any  candidate  for  the  office  of  justice  of  the  supreme  court 
or  district  judge,  shall  not  state  the  party  affiliation  of  such  candidate,  nor 
the  party  affiliation  of  the  elector  filing  such  nomination  paper. 
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Hist.     '13,  c.  85,  §  2,  p.  349  ;  '09,  p.  196,  H.  B.  16,        fee  provided  in  §  7.     O.  A.  G.  '13-14,  p.  36  ;  O.  A.  G. 
§    5.  '15-16,   p.   35. 

No   nomination   by   petition :      There  is  at  present  Time    limit    mandatory :      A    certificate   -presented 

no  method  by  which  a  person's  name  can  be  placed  for  filing   29   days  before   election   cannot  be   legally 

upon  the  official  primary  ballot  by  petition,  it  being  hied   by   the    secretary   of    state.      The    provisions   of 

necessary   in    all    cases   to    file    a    nomination   paper,  this     statute     are     mandatory.       Seawell     v.     Gifford 

signed   as   provided   in  this   section,   and  to  pay  the  (1912)  22  I.  295,  125  P.  182,  Ann.  Cas.  1914  A  1132. 

27 :6.  Fee  to  be  paid  or  petition  filed.  A  fee  shall  be  paid  by,  or  on 
behalf  of,  each  candidate  for  office  at  the  time  of  the  filing  of  his  nomina- 
tion paper. 

Hist.      '13,   c.    85,    §    3,   p.    349;   '09,   p.    196,   H.    B.  Cited:      Adams  v.   Lansdon    (1910)    18   I.   483,    110 

16,    §   6.     Reference  to  petition  is  omitted  by  virtue        P.   280,   Ann.  Cas.   1915  A  367. 
of  amendment  of  §   8   and  repeal  of   §  9,   '13,  c.  85, 
SS  5,  6,  p.  350.     See  O.  A.  G.  '13-14,  p.  36;  O.  A.  G. 
'15-16,  p.  35. 

27:7.  Amount  of  fee  and  to  whom  paid.  The  fee  to  be  paid  by,  or 
on  behalf  of,  any  candidate  shall  be  the  sum  of  $2  for  any  office  with  a 
salary  of  $300  or  less  per  annum;  when  such  salary  exceeds  the  sum  of 
$300  per  annum  an  additional  sum  equal  to  1  per  cent  thereof  on  such 
excess. 

Said  fees  to  be  paid  to  the  following  officers,  to  wit : 

When  the  candidacy  is  for  a  congressional,  state  or  district  office  em- 
bracing more  than  one  county,  the  fee  shall  be  paid  to  the  secretary  of 
state  to  be  paid  by  him  to  the  state  treasurer,  and  when  for  district  offices 
for  more  than  one  county  the  same  shall  be  divided  equally  between  the 
counties  composing  such  district  and  paid  to  the  respective  treasurers 
thereof,  and  the  secretary  of  state  shall  issue  all  necessary  warrants  for 
such  payments  on  the  state  treasurer.  When  such  fees  are  for  county 
offices  such  fees  shall  be  paid  to  the  county  auditors,  and  by  them  to  the 
respective  county  treasurers. 

Hist.      '13,   c.   85,    §    4,   p.   349;   '09,   p.    196,   H.    B.  Cited:      Adams  v.   Lansdon    (1910)    18   I.   483,    110 

16,   §   7.      Reference  to  petition   is  omitted  by  virtue        P.  280;  S.   v.  Gifford   (1912)    22  I.   613,   126  P.    1060. 
of   amendment  of   §   8   and  repeal  of  §  9,  '13,  c.   85, 
S§  5,  6,  p.  350.     See  O.  A.  G.  '13-14,  p.  36  ;  O.  A.  G. 
'15-16,  p.   35. 

27:8.  Nomination  papers;  where  filed.  All  nomination  papers  here- 
in required  shall  be  filed  as  follows : 

For  candidates  for  congress,  state  officers  and  officers  of  districts  that 
comprise  more  than  one  county,  and  to  express  a  preference  for  United 
States  senator,  in  the  office  of  the  secretary  of  state.  For  candidates  to 
be  voted  for  wholly  within  one  county,  in  the  office  of  the  county  auditor 
of  such  county. 

Hist.      '13,   c.   85,    §    5,    p.    350  ;    '09,   p.    196,   H.    B.        nomination   paper. 
16,    §    8,   which   provided  for  a  petition   in   lieu   of   a  Cited:     S.  v.  Gifford  (1912)  22  I.  613,  126  P.  1060. 

27:10.  Acceptance  of  nomination;  when  hied.  Within  five  days 
after  a  nomination  paper  has  been  filed  if  for  a  county  office  and  within 
10  days  if  for  any  other  office,  there  shall  be  filed  in  the  same  office,  an 
acceptance  of  said  nomination  signed  by  the  candidate  therein  nominated, 
in  default  of  which  the  name  of  said  person  shall  not  be  placed  upon  the 
ballot  as  a  candidate  for  such  office :  Provided,  No  acceptance  need  be  filed 
where  a  candidate  executes  and  files  his  own  nomination  paper.  And,  Pro- 
vided further,  That  this  section  shall  not  prevent  the  acceptance  by  said 
person  of  a  nomination  for  the  same  office  made  by  other  legal  nomination 
papers  duly  filed. 

Hist.      '13,   c.   85,    §    7,   p.    350;   '09,   p.    196,    H.    B.  Construction:      A    person    may   be   nominated    and 

16,    §    10.  may  let  the  time  elapse  in  which  to  file  his  accept- 

Computation  of  time:     The  time  for  filing  an  ac-  ance-    or  JT^y    even    decline   to    accept,    and   yet   the 

ceptance  of  nomination  by  a  candidate  is  computed  sa.™e.  candidate  may  if  his  nomination  is  filed  again 

by    excluding   the    first    day    and    including    the    last  within    the   time   allowed   by    law    accept   the    second 

day    unless  the   last  day  is  a  holiday,  in  which  case  nomination  notwithstanding  he  has  declined  the  for- 

it  is  also  excluded   and  the  candidate   has  until   the  nier  one,  or  failed  to  accept  within  the  time  required 

following  legal   day  to  file  his  acceptance.      Seawell  by  statute.     O.  A.  G.    11-12,  p.  48. 
v.   Gifford    (1912)    22   I.   295,    125   P.    182,   Ann.    Cas. 
1914  A  1132. 
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27:11.  Nominations  other  than  by  direct  primary.  Any  organiza- 
tion of  electors  not  governed  by  the  terms  of  this  chapter  may  nominate 
candidates  in  the  manner  provided  by  existing-  laws :  Provided,  That  all 
conventions  for  the  nomination  of  candidates  to  be  voted  for  at  a  general 
election  shall  be  held  on  the  same  day  as  the  primaries  are  held  under  this 
law  to  nominate  candidates  for  the  same  positions. 

Hist.     '09,  p.   196,  H.  B.   16,  §   11.  assemblage    of     persons    who    represent    themselves 

Cited:     S.  v.  Gifford  (1912)   22  I.  613,  126  P.   1060.  only,   but   is   intended   to  be   an   assemblage  or  body 

Convention    defined:      "Convention"    as    used    and  selected  or   appointed  by   some   class,    body   or  party 

employed   in  the   direct  primary  election   law,   means  of  electors  as  representatives  of  the  people,  party  or 

an    organized    body    of    delegates    or    representatives  district  making  the  selection  or  appointment.     S.  v. 

assembled    for    the    purpose    of   making    nominations,  Gifford    (1912)    22   I.   613,    126   P.    1060. 

and   does  not   have  reference  to   a  mass  meeting  or 

27:12.  Secretary  of  state  to  transmit  lists  of  candidates;  nonpar  ti- 
zan  judiciary.  At  least  20  days  before  any  primary  in  September,  the 
secretary  of  state  shall  transmit  to  each  county  auditor  within  the  state  a 
certified  list  containing  the  name,  postoffice  address,  and  party  designation 
of  each  person  entitled  to  be  voted  for  at  such  primary,  within  the  re- 
spective counties,  and  the  office  for  which  he  is  a  candidate,  as  appears 
from  the  nomination  papers  filed  in  the  office  of  the  secretary  of  state: 
Provided,  Said  list  shall  not  contain  the  party  designation  of  candidates 
for  justice  of  the  supreme  court  and  district  judges. 

Hist.      '13,   c.    85,    §    8,   p.    350;    '09,   p.    196,    H.    B. 
16,  §  12;  '11,  c.   178,  §  2,  p.  571. 

27:13.  Publication  by  county  auditors.  The  county  auditor  of  each 
county  shall  cause  to  be  published  a  notice  containing  the  names  and  ad- 
dresses of  all  persons  for  whom  nomination  papers  have  been  filed  in  his 
office,  and  then  shown  by  the  certificate  from  the  secretary  of  state,  under 
the  proper  party  designation  and  title  of  each  office ;  giving  the  date  of  the 
primary  to  be  held  to  nominate  candidates  for  such  offices,  the  hours  dur- 
ing which  the  polls  will  be  open,  and  that  the  primary  will  be  held  at  the 
regular  polling  place  in  each  precinct;  and  the  names  of  candidates  for 
each  office  shall  appear  in  alphabetical  order  according  to  the  letters  of 
the  surname ;  said  notice  to  be  published  at  least  once  a  week  for  two  suc- 
cessive weeks  in  two  newspapers  published  within  said  county,  represent- 
ing the  two  political  parties  that  received  the  largest  vote  at  the  last  gen- 
eral election,  if  there  are  two  such  papers  published  within  his  county,  and 
if  not,  then  in  two  newspapers  representing  such  parties  which  shall  have 
an  extensive  general  circulation  within  said  county ;  and  shall  cause  to  be 
posted  in  a  conspicuous  place  a  copy  of  such  notice  at  the  regular  polling 
place  in  each  precinct,  and  at  or  near  each  postoffice  situated  within  said 
county. 

Hist.      '09,   p.   196,   H.   B.    16,   §    13.  notices   prescribed    in    this    section    as    well    as    those 

Notices:     The  clerk  should  transmit  the  published        called  for  in   8  354-     °-  A-  G-   'n-12-  P-  48- 

27:14.  Official  primary  ballot.  As  soon  as  possible  a^ter  the  time 
has  expired  for  the  filing  of  nomination  papers  in  his  office,  and  the  receipt 
of  the  certified  list  of  candidates  from  the  secretary  of  state,  the  county 
auditor  of  each  county  shall  prepare  a  form  of  official  ballot  for  each  po- 
litical party  which  has  qualified  as  hereinbefore  provided  and  which  has 
candidates  regularly  nominated  for  office ;  the  names  of  candidates  for  each 
office  shall  be  arranged  thereon  alphabetically  according  to  the  first  letter 
of  the  surname  of  each  candidate.  The  official  primary  ballot  shall  be 
printed  therefrom  in  the  following  manner :  The  name  of  candidates  under 
headings  designating  each  official  position  shall  be  alternated  thereon  in 
the  printing  in  the  following  manner,  namely : 

The  form  shall  be  set  up  with  the  names  of  candidates  in  the  order  in 
which  they  appear  upon  the  form  of  official  ballot  prepared  by  the  county 
auditor;  in  printing  each  set  of  official  ballots  for  the  various  election 
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precincts  the  position  of  the  names  shall  be  changed  in  each  office  division 
as  many  times  as  there  are  candidates  in  the  office  division  or  group  in 
which  there  are  the  most  names ;  as  nearly  as  possible  an  equal  number  of 
ballots  shall  be  printed  after  each  change.  In  making  the  changes  of 
position  the  printer  shall  take  the  line  of  type  at  the  top  of  each  office 
division  and  place  it  at  the  bottom  of  that  division,  shoving  up  the  column 
so  that  the  name  that  was  second  before  shall  be  first  after  the  change. 
After  the  ballots  are  printed,  before  being  cut  they  shall  be  kept  in  separate 
piles  for  each  change  of  position  and  shall  then  be  piled,  taking  one  from 
each  pile,  and  placing  it  upon  the  pile  to  be  cut ;  the  intention  being  that 
every  other  ballot  in  the  pile  of  printed  sheets  shall  have  the  names  in  dif- 
ferent position.  After  the  piles  are  made  in  this  manner  they  shall  be  cut 
and  placed  in  blocks  of  100  ballots  in  each  block,  every  other  ballot  in  such 
blocks  to  have  the  names  in  different  positions,  as  nearly  as  practicable. 
The  said  ballots  shall  be  prepared  in  substantially  the  form  of  sample  bal- 
lots hereto  attached.  For  each  party  there  shall  be  a  separate  ballot  uni- 
form in  size  and  printing,  white  and  printed  in  black  ink. 

Across  the  top  of  each  ballot  shall  be  printed  in  plain  type : 

1.  The  words  "Official  Primary  Ballot." 

2.  The  name  of  the  party. 

3.  The  name  of  the  county  in  which  the  ballot  is  to  be  used. 

4.  "Instructions.  You  may  at  your  option  vote  for  both  first  and 
second  choice  if  there  are  more  than  twice  as  many  candidates  as  there 
are  positions.  To  vote  for  a  person  for  first  choice  make  a  cross  (X)  in 
the  first  square  at  the  right  of  the  name  of  the  person  for  whom  you  desire 
to  vote.  To  vote  for  a  person  for  second  choice  make  a  cross  (X)  in  the 
second  square  to  the  right  of  the  name  of  the  person  for  whom  you  desire 
to  vote.  You  may  vote  for  any  qualified  elector  whose  name  is  not  printed 
on  the  ballot  by  writing  the  name  of  the  person  thereon  under  the  appro- 
priate heading  and  making  a  cross  (X)  in  the  proper  square  at  the  right 
of  such  name.  Do  not  vote  for  the  same  person  for  both  first  and  second 
choice.  In  voting  for  candidates  for  justice  of  the  supreme  court  and 
district  judge  you  should  vote  for  twice  as  many  candidates  as  there  are 
positions  to  be  filled  at  the  ensuing  general  election.  After  marking  the 
ballot  hand  it  to  a  judge  to  be  placed  in  the  ballot  box  for  votes." 

Each  ballot  shall  be  divided  by  a  line  into  three  equal  columns.  In  the 
first,  or  left  hand  column,  shall  be  the  names  of  candidates  for  United 
States  senator,  representatives  in  congress  and  state  offices,  excepting 
judicial  offices.  In  the  second  column  shall  be  the  names  of  all  candidates 
for  the  legislature  and  all  county  offices.  In  the  third  column,  above  which 
shall  be  printed  the  heading  "Non-Partisan  Judicial  Candidates,"  shall  be 
placed  the  names  of  all  candidates  for  justice  of  the  supreme  court  and 
district  judge  to  be  voted  for  in  such  county  under  the  names  of  the  offices 
but  without  reference  to  party  affiliation.  A  blank  space  shall  be  provided 
under  each  official  heading,  in  order  that  a  voter  may  write  in  the  name 
of  a  candidate  for  any  office.    On  the  same  line  with  the  official  designation 

of  the  office  shall  be  the  instruction,  "Vote  for ,"  giving  the  number 

of  candidates  to  be  voted  for,  in  case  there  is  more  than  one  officer  of  the 
same  official  designation  to  be  nominated :  Provided,  That  in  the  case  of 
justice  of  the  supreme  court  and  district  judges  the  instruction  shall  be 
to  vote  for  twice  as  many  candidates  as  there  are  positions  to  be  filled  at 
the  ensuing  general  election :  Provided  further,  That  in  the  case  of  precinct 
committeemen  the  instruction  shall  be  to  write  in  the  name  of  one  qualified 
elector  of  the  precinct  for  a  member  of  the  county  central  committee.  To 
the  right  of  the  name  of  each  candidate,  and  in  the  blank  space  and  on 
the  same  line  therewith,  shall  be  two  squares,  above  the  first  column  of 
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which  shall  be  the  words,  "First  Choice,"  and  above  the  second  column 
of  which  shall  be  the  words,  "Second  Choice,"  except  that  the  column  of 
"Second  Choice"  squares  shall  not  appear  on  the  ballot  in  connection  with 
the  third  column  containing-  the  names  of  the  candidates  for  justice  of 
the  supreme  court  and  district  judges. 

The  ballot  herein  provided  for  and  required  shall  be  in  substantially 
the  following  form : 
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OFFICIAL  PRIMARY  BALLOT 

Party  county,  Idaho.     Instructions:     You  may  at 

your  option  vote  for  both  first  and  second  choice  in  case  there  are  more 
than  twice  as  many  candidates  as  there  are  positions.  To  vote  for  a  person 
for  first  choice  make  a  cross  (X)  in  the  first  square  at  the  right  of  the  name 
of  the  person  for  whom  you  desire  to  vote.  To  vote  for  a  person  for  second 
choice  make  a  cross  (X)  in  the  second  square  at  the  right  of  the  name  of 
the  person  for  whom  you  desire  to  vote.  You  may  vote  for  any  qualified 
elector  whose  name  is  not  printed  on  the  ballot  by  writing  the  name  of  such 
person  thereon  under  the  appropriate  heading  and  making  a  cross  (X)  in 
the  proper  square  at  the  right  of  such  name.  Do  not  vote  for  the  same 
person  for  both  first  and  second  choice.  In  voting  for  candidates  for  justice 
of  the  supreme  court  and  district  judge  you  should  vote  for  twice  as  many 
candidates  as  there  are  positions  to  be  filled  at  the  ensuing  general  election. 
In  the  space  provided  therefor,  write  in  the  name  of  one  qualified  elector  of 
your  precinct  for  member  of  the  county  central  committee.  After  marking 
the  ballot  hand  it  to  a  judge  to  be  placed  in  the  ballot  box  for  votes. 


Hist.  '13,  c.  85,  §  9,  p.  351  ;  '09,  p.  196,  H.  B.  16, 
*   M  ;  '11,  c.  178,  §  3,  p.  571. 

Constitutionality :  Prior  to  amendment,  it  was 
held  that  the  provision  of  this  section  which  re- 
quired a  voter  to  vote  for  both  first  and  second 
choice  if  there  are  more  than  twice  as  many  candi- 
dates as  there  are  positions  or  offices  to  be  "lied, 
was  not  in  conflict  with  Const.  I,  19.  Adams  v. 
I  ansdon  (1910)  18  I.  483,  110  P.  280,  Ann  Cas. 
1<>!7   C   482,   485. 

Writing  in  names:  The  voter  may  write  in  as 
cither   first  or  second   choice,   or  both   first  and  sec- 


ond choice  the  name  of  any  party  or  parties  whose 
names  are  not  printed  upon  the  official  ballot.  O. 
A.   G.    '09-10,   p.   88. 

Voting  on  judges,  optional:  It  is  not  mandatory 
upon  the  voter  to  vote  for  twice  the  number  of  can- 
didates for  district  judge  and  supreme  court  jus- 
tices as  there  are  positions  to  be  filled.  The  voter 
may.  at  his  option,  vote  for  double  the  number  of 
candidates  that  there  are  positions  to  fill,  or  for 
any  number  less.  O.  A.  G.  '13-14,  p.  36.  (Sustained 
by  supreme  court  in  Eldridge  v.  Utter,  decided  July 
16,   1914.) 


27:15.  Manner  of  voting.  Each  vote  shall  be  by  ballot,  printed  as 
herein  provided.  When  an  elector  offers  to  vote  he  shall  call  for  the  ballot 
of  the  political  party  of  which  he  is  a  member,  and  shall  have  the  right  to 
receive  the  ballot  of  such  party  only.  He  may  be  challenged  on  the  ground 
that  he  is  not  a  member  of  the  political  party  for  whose  ballot  he  asks,  and 
if  challenged  the  following  oath  of  affirmation  shall  be  administered  to  him 
by  one  of  the  judges  of  election : 

"Do  you  solemnly  swear  (or  affirm)  that  you  are  a  member  of  the 
party,  that  you  intend  to  affiliate  with  such  party  at  the  next  gen- 
eral election  and  that  you  intend  in  good  faith  to  support  its  candidates 
generally." 

If  upon  being  required  to  make  such  oath  or  affirmation  by  a  judge 
of  election  he  refuses  to  do  so  he  shall  not  be  permitted  to  receive  a  ballot 
nor  allowed  to  participate  in  such  primary  election.  Each  voter  shall  upon 
receiving  the  ballot  of  his  party  retire  to  one  of  the  booths  and,  without 
delay,  mark  the  ballot  received  by  him  and  fold  it  so  that  its  face  shall 
be  concealed.  He  shall  thereafter  deliver  said  ballot  received  by  him  to 
one  of  the  judges  of  election,  and  it  shall  be  deposited  by  said  judge  in 
the  ballot  box  for  votes.  In  the  event  said  voter  shall  soil  or  deface  the 
ballot  he  desires  to  vote,  he  shall  at  once  return  the  balllot  received  by  him 
and  get  a  new  ballot,  and  the  election  officer  shall  place  the  ballot  returned 
in  the  ballot  box  provided  for  waste  ballots. 

Hist.      '13,   c.  85,    §    10,  p.   355  ;   '09,  p.   196,   H.   B. 

li.   S    15. 

27:16.  Expenses  borne  by  county.  All  ballots,  blanks  and  other 
supplies  to  be  used  at  any  primary  hereby  authorized,  and  the  expenses 
necessarily  incurred  in  the  preparation  for,  or  conducting  of  such  primary, 
shall  be  paid  out  of  the  county  treasury,  in  the  same  manner  and  with  like 
effect,  and  by  the  same  officers  as  in  the  case  of  general  elections. 


Hist.      '09,   p.    196,   H.   B.   16,    §    16. 
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27:17.  Qualification  of  voters.  No  person  shall  be  qualified  tc  vote 
at  any  primary  unless  he  will  be  a  qualified  elector  of  the  county  and  state 
at  the  next  general  election  and  at  the  time  of  the  primary  be  duly  regis- 
tered in  the  precinct  wherein  he  offers  to  vote. 

Hist.     '09,  p.  196,  H.  B.  16,  §   17. 

27:18.  False  swearing;  punishment.  Any  person  who  wilfully, 
knowingly  or  corruptly  swears  falsely  to  any  material  fact  in  a  nomination 
paper,  or  relative  to  his  qualifications  as  a  voter  upon  registration  or  at 
a  primary,  shall  be  guilty  of  perjury,  and  upon  conviction  thereof  shall  be 
punished  as  provided  in  the  penal  code. 

Hist.      '09,   p.    196,   H.    B.    16,   §    18. 

27:19.  Forgery;  punishment.  Any  person  who  shall  write  the  name 
of  another  person  as  a  signer  or  witness  to  a  nomination  paper,  without 
his  consent  in  presence  of  at  least  one  witness,  shall  be  deemed  guilty  of 
forgery,  and  upon  conviction  thereof  shall  be  punished  as  provided  in  the 
penal  code. 

Hist.     '09,  p.   196,   H.   B.   16,   §   19. 

27:20.  Time  of  opening  and  closing  polls.  The  polls  in  the  several 
election  precincts  on  the  day  that  any  primary  is  held  shall  be  open  from 
10  o'clock  in  the  morning  until  8  o'clock  in  the  evening  of  said  day.  No 
adjournment  or  intermission  whatever  shall  take  place  until  the  polls  shall 
be  closed,  and  the  votes  counted,  and  the  result  publicly  announced. 

Hist.      '09,  p.   196,   H.   B.   16,   §   20. 

27:21.  General  election  laws  applicable.  The  provisions  of  the  gen- 
eral laws  relative  to  the  holding  of  elections,  the  appointment  of  judges 
and  clerks  of  election,  the  solicitation  of  voters  at  the  polls,  the  challenging 
of  voters,  the  manner  of  conducting  elections,  the  officers  and  duties  thereof 
at  elections,  the  counting  of  ballots  and  making  returns  of  the  results, 
the  canvassing  of  returns,  and  all  other  provisions  relating  to  general  elec- 
tions, shall  applly  to  primaries  in  so  far  as  they  are  applicable  and  con- 
sistent with  the  provisions  of  this  chapter,  the  intent  of  this  chapter  being 
to  place  the  holding  of  primaries  for  the  nomination  of  candidates  for 
office,  under  the  protection  and  regulation  of  general  laws  now  in  force 
as  far  as  possible,  adding  thereto  the  special  features  herein  contained. 

Hist.     '09,  p.   196,  H.   B.   16,   §   21.  of    Canvassers    (1910)    18    I.    596,    605,    111    P.    133, 

No   contest   provided:      There   is   no   provision   for        Ann-  Cas-  1913  A  703- 
contesting    a   primary   election.      Lansdon    v.    S.    Bd. 

27 :23.  Printing  and  distribution  of  law.  The  secretary  of  state  shall 
provide  copies  of  this  law  and  transmit  the  same  to  the  county  auditors  of 
each  county,  at  least  60  days  before  any  primary  election  preceding  a 
general  election,  and  the  county  auditors  of  each  county  shall  send  at  least 
one  copy  thereof  to  the  proper  election  officer  in  each  precinct,  together 
with  the  other  election  supplies,  for  use  at  such  primary. 

Hist.      '09,   p.   196,   H.   B.    16,    §    23. 

27 :24.  Expenditures  by  candidates.  No  person  shall  in  order  to  aid 
or  promote  his  own  nomination  to  an  office  under  the  provisions  of  this 
law,  directly  or  indirectly,  himself  or  through  any  other  person,  give,  pay, 
expend  or  contribute,  promise  to  give,  pay,  expend  or  contribute  any  money 
or  other  valuable  thing  or  service,  except  for  personal  expenses.  The 
words  "personal  expenses"  as  used  in  this  law  shall  include  only  expenses 
directly  incurred  and  paid  by  a  candidate  for  traveling  and  for  purposes 
directly  incidental  to  traveling,  and  for  writing,  printing,  and  preparing 
for  transmission  any  letters,  circular,  or  other  publication,  whereby  he 
states  his  position  or  views  upon  public  or  other  questions;  for  cards,  sta- 
tionery and  postage,  and  for  the  necessary  expenses  in  hiring  halls  or 
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other  room  for  the  purpose  of  holding  public  meetings  to  address  the  voters 
and  others,  upon  public  questions  and  matters  relating  to  his  candidacy: 
Provided,  That  no  candidate  for  nomination  to  any  office  at  any  primary 
held  under  the  provisions  of  this  chapter  shall  expend  for  personal  ex- 
penses, or  at  all,  in  order  to  aid  or  promote  his  own  nomination  to  such 
office  more  than  25  per  cent  of  the  yearly  compensation  or  salary  attached 
to  such  office,  if  he  be  a  candidate  for  any  state  office,  member  of  congress 
or  United  States  senator ;  nor  more  than  15  per  cent  if  he  be  a  candidate 
for  district  judge;  nor  more  than  10  per  cent  if  he  be  a  candidate  for  any 
county  office,  except  county  commissioner ;  nor  more  than  $100  if  he  be  a 
candidate  for  county  commissioner  or  member  of  the  legislature. 

Hist.     '11,  c.    178,   duplicate   §    3,   p.   576;   '09,   H.  Payment   of   nomination   fee:     It  is  not  intended 

B.    16,   §   24.  that  the  candidate  may  not  pay  his  nomination  fee. 

Constitutionality:     The  provisions  of  the  primary  °-  A-  G-  '09-10,  p.  84. 

election    law   in    regard   to   personal   expenditures   of  Publishing   candidacy:      A   person    may    make    the 

candidates  to   aid  or   promote  their   nomination    are  statement  that  he  is  a  candidate  and   publish   it  as 

not    repugnant    to    the    provisions    of    Const.    I,    9.  it  is  certainly  contemplated  by  the  statute  that  the 

Adams    v.    Lansdon    (1910)    18    I.    483,    110    P.    280,  widest  publicity  be  given  to  such.     O.  A.  G.   '09-10, 

Ann.  Cas.  482,  485.  .   86. 

Construed:     All  of  the  provisions  in  regard  to  the  When    candidacy   commences:      A   person   becomes 

nomination  of  a  candidate  and  in  regard  to  personal  «  candidate  for  office  prior  to  the  time  of  filing  his 

expenses   must  be  construed  together,    and  the  can-  nomination  papers  and  as  soon  as  he  decides  to  run 

didate    is    prohibited    from    expending    for    all    such  for  office.     Where  one  expects  to  be  a  candidate  and 

purposes  more  than   a   fixed  per  cent  of   the   yearly  appears    at    gatherings    of    his    party,    prior    to    his 

salary  of  the   office   he  is   seeking,    and   the   purpose  nomination   and   prior   to   the  filing   of   his  nomina- 

of  the  expenditure  by  a  candidate  is  the  test  of  its  tion    papers,    incidentally    in    furtherance    of   his   in- 

<wfulness   without   reference   to   the   time   at   which  terests  as  a  candidate,   he  is  required  to  include  the 

;t   was  made.     Adams  v.   Lansdon    (1910)    18  I.  484,  expenses  attendant  thereon  in   the   statement  of  ex- 

110  P.  280,  Ann.  Cas.  1917  C  482,  485.  penses    required    by   this    section.      O.    A.    G.    '13-14, 

P.    36. 

27:25.  Same:  Statement  of  expenses.  Every  candidate  for  nomi- 
nation under  the  terms  of  this  chapter  or  any  amendment  thereto  shall 
not  more  than  20  days  after  the  day  of  holding  of  the  primary  election 
at  which  he  is  a  candidate,  file  an  itemized  statement  in  writing,  duly 
sworn  to  as  to  its  correctness,  with  the  officer  with  whom  his  declaration 
of  candidacy  or  other  nomination  paper  is  filed,  setting  forth  each  sum 
of  money  and  thing  of  value  or  any  consideration  whatever,  contributed, 
paid  or  promised  by  him  or  any  one  for  him,  with  his  knowledge  or  ac- 
quiescence for  the  purpose  of  securing  or  influencing,  or  in  any  way  affect- 
ing his  nomination  to  said  office.  Said  statement  to  set  forth  sums  paid 
as  personal  expenses  and  stating  fully  the  nature,  kind  and  character  of 
the  expenses  for  which  the  sums  were  expended  separately  and  the  party 
or  parties  to  whom  the  sums  were  paid  and  the  purpose  for  which  such 
payments  were  made;  and  in  this  statement  all  sums  or  other  considera- 
tions promised  and  not  paid  shall  be  included.  Such  statements  when  so 
filed  shall  immediately  be  subject  to  the  inspection  and  examination  of 
any  elector  and  shall  be  and  become  a  part  of  the  public  records.  And 
the  county  auditor  or  secretary  of  state  must  notify  all  candidates  not 
later  than  ten  days  after  the  primary  election  that  the  filing  of  such  state- 
ment is  required. 

Hist.      '11,  c.   178,   §   4,  p,  577;   '09,  p.   196,   H.   B.  Cited:     Adams  v.  Lansdon,   18  I.  483,   110  P.  280; 

16,   §    25.  Fuller  v.  Corey,   18  I.   558,  110  P.   1035. 

27:26.  Same:  Neglect  to  file;  penalty.  Any  candidate  for  nomi- 
nation for  any  office  under  the  terms  of  this  chapter  who  shall  fail,  neglect 
or  refuse  to  file  with  the  proper  officer  the  statement  provided  for  in 
section  25  within  the  time  provided  therein  or  who  shall  fail  to  fully  set 
out  and  detail  any  and  all  sums  of  money  or  other  thing  of  value  or  consid- 
eration expended,  paid,  contributed  or  promised  as  in  section  25  provided 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  fined  not  less  than 
$100  and  not  more  than  $500  and  be  imprisoned  in  the  county  jail  not 
less  than  30  days  and  not  more  than  six  months  and  shall  be  ineligible 
to  become  a  candidate  for  the  office  for  which  he  is  then  a  candidate. 
Any  candidate  who  shall  fail  to  fully  set  out  and  detail  such  statement  as 
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hereinbefore  required  shall  be  and  is  hereby  prohibited  from  having  his 
name  appear  on  the  official  ballot  as  a  candidate  and  a  vacancy  shall  there- 
by be  created  and  exist  for  the  nomination  for  which  said  person  was  a 
candidate  and  be  filled  as  other  vacancies  under  the  terms  of  this  chapter. 

Hist.     '09,  p.   196,  H.   B.   16,   §   26.  ineligible  to  have  his  name  printed  on  the  ticket  on 

Cited:     Adams  v.    Lansdon    (1910)    18   I.   483,    110  account    of    his    failure    to    file    an    expense    account 

p     280  either   within   the   time   or   in   the    manner   provided 

'.     ,  .   ,  _  ...  by  the  direct  primary  law.     Fuller  v.  Corey   (1910) 

Auditor  a  ministerial  officer:     The  auditor  cannot  ^   j     553     no   p     1035. 
sit  in   judgment  on   the  candidate   and  adjudge   him 

27:27.  Improper  influences  prohibited;  penalty.  Any  person  who 
shall  solicit,  request,  demand  or  receive  directly  or  indirectly  any  money, 
intoxicating  liquor,  or  any  other  thing  of  value,  or  promise  thereof,  either 
to  influence  his  vote  or  to  be  used  or  under  the  pretence  of  being  used 
to  procure  the  vote  of  any  other  person  or  persons,  or  to  be  used  at  any 
poll  or  other  place  prior  to  or  on  the  day  of  an  election  under  this  chapter 
for  or  against  any  candidate  for  office,  or  for  or  against  any  measure  or 
question  to  be  voted  upon  at  such  election,  shall  be  guilty  of  a  misdemeanor 
and  upon  trial  and  conviction  thereof  be  punished  by  a  fine  of  not  less 
than  $100  or  more  than  $500,  or  by  imprisonment  in  the  county  jail  of 
not  less  than  30  days  nor  more  than  six  months,  or  both  such  fine  and 
imprisonment. 

Hist.      '09,  p.   196,  H.   B.   16,   §   27. 

27:28.      Unauthorized    expenditures   by   candidates;    penalty.      Any 

candidate  for  nomination  for  office  under  the  provisions  of  this  law  who 
shall,  directly  or  indirectly,  himself  or  through  another  person,  give,  pay, 
expend  or  contribute,  or  promise  to  give,  pay,  expend  or  contribute,  any 
money  or  other  valuable  thing  or  service,  except  for  personal  expenses,  as 
herein  defined,  in  order  to  aid  or  promote  his  own  nomination  as  a  can- 
didate for  such  office,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  he  shall  be  punished  as  provided  in  the  penal  code,  and  shall 
be  disqualified  to  become  a  candidate  for  the  office  for  which  he  seeks  to 
be  nominated,  or  to  hold  said  office  should  he  be  elected  thereto ;  and  it  shall 
be  a  misdemeanor  for  any  person,  association  or  corporation  to  receive  or 
accept  any  money  or  thing  of  value,  promise  or  consideration  for  the  sup- 
port or  advocacy  of  the  nomination  of  any  person  other  than  as  herein 
defined  as  "personal  expenses." 

Hist.      '09,   p.    196,   H.   B.    16,    §   28. 
Cited:      Adams   v.    Lansdon    (1910)    18   I.   483,    110 
P.   280. 

27 :29.  Central  committees,  county  and  state.  At  the  primary  elec- 
tion held  on  the  first  Tuesday  in  September  as  herein  provided,  each 
voter  may  write  in  the  space  left  on  the  ticket  for  that  purpose,  the  name 
of  one  qualified  elector  of  the  precinct  in  which  he  is  voting  for  a  member 
of  the  county  central  committee  of  the  party  of  which  he  is  a  member.  The 
one  receiving  the  highest  number  of  votes  shall  be  committeeman  of  such 
precinct.  The  county  central  committee  of  each  political  party  m  each 
county  shall  consist  of  the  precinct  committeeman  elected  in  the  several 
precincts  of  the  county  at  the  primary  election.  Such  committee  shall 
serve  until  their  successors  are  elected  in  like  manner  at  the  following 
primary  election.  The  county  central  committee  so  elected  shall  meet  at 
the  court  house  at  the  county  seat  of  each  county  at  12  o'clock  m.  on  the 
10th  day  after  the  primary  election  and  organize  by  electing  a  chairman, 
secretary  and  such  other  officers  as  they  may  desire,  who  shall  hold  office 
during  the  pleasure  of  such  committee,  and  at  the  same  time  and  place 
they  shall  also  elect  one  qualified  elector  of  the  same  political  party  as  a 
member  of  the  state  central  committee  of  that  party,  and  the  state  central 
committee  shall  consist  of  one  such  committeeman  from  each  county. 
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The  county  central  committee  of  each  county  shall  meet  on  the  second 
Tuesday  of  June  prior  to  the  primary  election  and  elect  delegates  belonging 
to  the  same  political  party  to  attend  a  state  platform  convention  of  such 
party,  to  be  held  at  the  time  and  place  herein  provided.  The  number  of 
delegates  to  be  elected  by  such  county  central  committee  shall  be  a  number 
equal  to  three  times  the  number  of  state  representatives  to  be  elected 
from  such  county  at  the  general  election  therein  for  that  year.  No  proxies 
shall  be  allowed  in  such  convention  but  the  members  of  the  delegation 
from  each  county  in  actual  attendance  shall  be  entitled  to  cast  the  full 
vote  of  such  delegation  on  all  questions  arising  in  such  convention. 

The  state  central  committee  of  each  political  party  shall  meet  at  the 
seat  of  state  government  on  the  third  Tuesday  in  September  after  the 
primary  election,  and  organize  by  electing  a  chairman,  vice  chairman, 
secretary  and  other  officers. 

The  county  or  state  central  committee  shall  have  the  power  to  make 
its  own  rules  and  regulations,  may  fill  vacancies  in  said  committees  or 
authorize  the  chairman  to  fill  the  same,  fill  vacancies  on  the  ticket,  provide 
for  the  nomination  of  candidates  to  fill  such  vacancies,  provide  for  the 
nomination  of  presidential  electors  and  for  officers  not  required  to  be 
nominated  as  herein  specified,  and  may  perform  all  other  functions  in- 
herent in  such  organizations  by  virtue  of  law  or  custom  and  not  incon- 
sistent with  the  terms  of  this  law,  the  same  as  if  this  law  had  not  been 
enacted. 

The  state  central  committee  is  hereby  empowered  to  call  state  conven- 
tions for  the  election  of  delegates  to  attend  the  national  conventions  of 
their  respective  parties  as  may  be  provided  by  law. 

The  state  platform  convention  of  all  political  parties,  subject  to  the 
provisions  of  this  chapter,  shall  meet  at  the  seat  of  state  government  at 
12  o'clock  m.  on  the  last  Tuesday  in  June  before  the  primary  election,  and 
shall  forthwith  organize  and  by  majority  vote,  adopt  and  promulgate  the 
party  principles  and  declarations  of  their  respective  parties,  and  shall, 
within  three  days  after  assembling  file  a  copy  of  such  platform  with  the 
secretary  of  state,  which  copy  shall  be  certified  as  the  platform  of  such 
political  party  by  the  chairman  and  secretary  of  such  convention. 


Hist.  '13,  c.  85,  §  11,  p.  356;  '09,  p.  196,  H.  B. 
16,   §   29;   '11,   c.   178,   §    5,   p.   577. 

Convention  denned:  "Convention,"  as  used  and 
employed  in  the  direct  primary  election  law,  means 
an  organized  body  of  delegates  or  representatives 
assembled  for  the  purpose  of  making  nominations, 
and  does  not  have  reference  to  a  mass  meeting  or 
assemblage  of  persons  who  represent  themselves 
nly,  but  is  intended  to  be  an  assemblage  or  body 
selected  or  appointed  by  some  class,  body  or  party 
of  electors  as  representatives  of  the  people,  party  or 
district  making  the  selection  or  appointment.  S.  v. 
Gifford    (1912)    22   I.    613,    126    P.    1060. 

Delegates:  In  the  absence  of  a  statute  a  party 
state  central  committee  has  such  authority  as  may 
be  given  it  by  the  authority  creating  it,  or  as  is 
generally  exercised  by  such  committees,  and  may 
make  up  a  temporary  roll  of  delegates  entitled  to 
sit  in  the  temporary  organization  of  a  state  con- 
vention, but  can  only  place  on  such  roll  legal  dele- 
gates. Walling  v.  Lansdon  (1908)  15  I.  282,  97  P. 
396,  Ann.  Cas.   1916  B  596. 

Where  the  statute  prescribes  the  method  of  elect- 
ing delegates  to  participate  in  a  convention,  only 
those  so  elected  are  entitled  to  sit  or  participate, 
and  the  convention  cannot  convert  a  legal  minority 
into  a  legal  majority  by  permitting  illegal  delegates 
to  vote   with   said   legal  minority.     lb. 

Political   disputes:      In    determining   factional    dis- 
putes in  a  political  organization  and  the  legality  of 
party  primaries  and  conventions,  the  courts  will  go 
s  far  as  the  law  goes,  and  protect  all   legal  rights 
conferred    by    law    upon    all    persons    participating 


therein.  Party  conventions,  committees  or  the  party 
authority  cannot  decide  or  determine  a  matter 
which  is  regulated  by  law,  and  thereby  abrogate  the 
•  w  or  oust  the  courts  of  jurisdiction  to  determine 
-ich  matter.  Walling  v.  Lansdon  (1908)  15  I.  282, 
97   P.   396,  Ann.   Cas.   1916   B  596. 

Powers  of  state  central  committee:  The  state 
central  committee  has  the  right  by  resolution  to 
delegate  to  each  county  central  committee  the 
power  to  provide  the  manner  of  electing  delegates 
to  the  state  convention.  Any  reasonable  regulation 
or  rule  which  the  central  committee  may  adopt 
would  be  valid.  The  state  central  committee  may 
adopt  the  rules  and  continue  the  custom  of  holding 
the  election  that  prevailed  in  the  party  prior  to 
any  law  upon  the  subject.     O.  A.  G.  '11-12,  p.  79. 

Precinct    officers:       Precinct    officers    may,    under 
the  provisions  of  this   section   be  nominated   in   any 
reasonable    way    provided   by   a    party   committee    or  j 
organization.     Adams  v.    Lansdon    (1910)    18   I.   484, 
110  P.  280,  Ann.  Cas.   1917   C  482,   485. 

State  platform  convention;  number  of  delegates: 
The  number  of  delegates  to  which  each  county  is 
entitled  in  the  state  platform  convention  is  three 
times  the  number  of  state  representatives  to  be 
elected  at  the  general  elecion  of  that  year  from  such 
county.  "State  representative"  is  used  in  this  sec- 
tion in  contradistinction  to  the  term  "state  sena- 
tor," for  which  reason  each  county  is  entitled  to 
three  times  as  many  delegates  in  the  state  platform 
convention  as  it  has  representatives  in  the  lower 
ouse  of  the  legislature.     O.  A.  G.  '13-14,  p.   37. 
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27 :30.  County  platforms.  If  the  nominees  of  the  respective  parties 
for  county  offices  desire  to  adopt  and  promulgate  any  principles,  declara- 
tions or  pledges,  they  shall  meet  at  the  county  seat  of  such  county  at  12 
o'clock  m.  on  the  third  Tuesday  of  September  after  the  primary  election, 
and  forthwith  organize  and  by  a  majority  vote,  adopt  their  platform  and 
file  the  same  with  the  county  auditor  of  such  county  within  24  hours  there- 
after, which  said  platform  shall  be  duly  certified  by  the  chairman  and 
secretary  of  such  meeting. 

Hist.      '11,   c.    178,    §    6,   p.   578;  '09,   p.   196,   H.   B.  Cited:      Adams  v.    Lansdon    (1910)    18   I.    483,    110 

16,   §   30.  P.   280,  Ann.   Cas.   1917  C  482,  485. 

27:31.  Candidate  nominated  on  more  than  one  ticket.  If  a  voter 
shall  write  upon  his  ticket  the  name  of  any  person  who  is  a  candidate  for 
the  same  office  upon  some  other  ticket,  said  ballot  shall  be  counted  for 
such  person  as  a  candidate  of  the  party  upon  whose  ticket  his  name  is 
written,  and  shall  in  no  case  be  counted  for  such  person  as  a  candidate 
upon  any  other  ticket.  In  case  a  person  is  nominated  upon  more  than 
one  ticket,  he  shall  file  with  the  proper  officer  a  written  declaration  indi- 
cating the  party  designation  under  which  his  name  is  to  be  placed  on  the 
official  ballot. 

Hist.      '09,   p.    196,   H.   B.   16,    §    31. 

27:32.  Canvassing  votes;  election  officers.  The  votes  at  such  pri- 
mary election  shall  be  canvassed  in  the  manner  provided  by  the  general 
election  laws  as  nearly  as  practicable.  The  same  officers  shall  be  used 
at  primary  elections  as  provided  for  general  elections.  When  ballots  are 
taken  from  the  ballot  boxes,  the  ballots  of  each  party  shall  be  placed  in  a 
separate  pile  and  when  the  canvass  is  completed  the  ballots  of  each  party 
shall  be  securely  fastened  together.  The  judges  shall  count  the  ballot  of 
each  party  separately  and  the  clerks  shall  carefully  enter  the  number  of 
both  first  and  second  choice  votes  for  each  candidate  on  the  tally  sheets 
provided  therefor,  and  when  the  count  is  completed  shall  ascertain  the 
total  vote  cast  for  each  candidate,  and  publicly  announce  the  result  and 
post  the  same  at  the  front  of  the  polling  place. 

Hist.      '11,  c.   178,   §   7,  p.   579  ;  '09,  p.   196,   H.   B.        sets    of    officers    work    during    general    election    the 
16,   §   32.  same  number   should   be   appointed  for   the   primary 

Election    officers:      In    those    precincts    where   two        election,  §  443.     O.   A.  G.   '11-12,  p.  48. 

27 :33.  Tally  sheets,  form.  Two  sets  of  tally  sheets  for  each  political 
party  having  candidates  to  be  voted  for  at  a  primary  election  shall  be  fur- 
nished with  the  other  supplies,  and  shall  be  practically  as  follows : 

Each  tally  sheet,  or  the  first  page  of  each  tally  book,  shall  be  headed, 

"Tally  sheet  for . ...(name  of  political  party),  (name  of 

county), (name  of  election  precinct),  (for  primary  held), 

(date).     The  names  of  candidates  shall  be  placed  on  the  tally 

sheets  in  the  order  in  which  they  appear  on  the  official  ballots,  and  in 
each  case  shall  have  the  proper  party  designation  at  the  top  thereof,  ex- 
cepting for  justice  of  the  supreme  court  and  district  judges;  in  other  par- 
ticulars said  tally  sheets  shall  be  of  similar  form  to  those  used  at  the 
general  election. 

Hist.      '13,   c.   85,    §    12,   p.   357  ;   '09,   p.    196,   H.   B. 
16,   §   33. 

27 :34.  Nominees,  how  determined.  The  person  receiving  the  high- 
est number,  and  not  less  than  40  per  cent  of  the  first  choice  votes  at  a 
primary  election  as  the  candidate  of  the  party  for  an  office  shall  be  a  can- 
didate of  that  party  for  such  office,  and  his  name  as  such  candidate  shall 
be  placed  on  the  official  ballot  at  the  following  general  election :  Provided, 
That  if  no  candidate  at  the  primary  election  shall  receive  as  many  as  40 
per  cent  of  the  first  choice  votes,  then  and  in  that  event  a  canvass  shall 
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be  made  of  the  second  choice  votes  received  by  the  candidates  for  said 
office  and  said  second  choice  votes  shall  be  added  to  the  first  choice  votes 
received  by  each  candidate  for  such  office,  and  the  candidate  receiving  the 
highest  number  of  first  and  second  choice  votes  shall  be  the  nominee  for 
such  office  of  the  party  nominating  him,  and  his  name  as  such  candidate 
shall  be  placed  on  the  official  ballot  at  the  following  general  election: 
Provided,  That  if  no  second  choice  votes  are  cast  for  any  candidate1  for 
such  office  the  person  receiving  the  highest  number  of  the  first  choice 
votes  for  such  office  shall  be  the  candidate  of  his  party  for  that  office. 

Candidates  for  justice  of  the  supreme  court  and  district  judges  shall 
be  determined  as  follows :  The  number  of  candidates  equaling  the  number 
of  judicial  positions  to  be  filled  who  receive  the  highest  number  of  votes 
at  the  primary  election,  and  an  equal  number  of  candidates  for  such  posi- 
tions (provided  there  are  such  candidates)  who  receive  the  next  highest 
number  of  votes,  shall  be  the  candidates  for  such  respective  offices,  and 
their  names  shall  appear  on  the  general  election  ballot  under  the  designa- 
tion of  such  respective  offices.  The  names  of  all  candidates  for  justice 
of  the  supreme  court  and  district  judges  to  be  voted  for  in  each  county 
shall  be  placed  on  the  general  election  ballot  in  a  separate  column  to  the 
right  of  the  columns  used  for  the  nominees  of  political  parties  and  at  the 
top  of  each  column  shall  be  placed  the  words  "Non-Partisan  Judicial  Can- 
didates." Immediately  under  such  heading  shall  be  printed  the  following 
instructions  to  voters:  "To  vote  for  a  person  make  a  cross  (X)  in  the 
square  at  the  right  of  the  name  of  the  person  for  whom  you  desire  to  vote." 

Under  the  headings  "For  Justice  of  the  Supreme  Court"  and  "For 
District  Judge"  shall  be  placed  respectively  the  names  of  all  candidates 
entitled  to  be  voted  for  to  fill  such  offices,  and  under  such  designations  and 
immediately  preceding  such  names  shall  appear  the  following:     "Vote 

for "  giving  the  number  of  such  offices  to  be  filled  at  such  general 

election. 

Hist.     '13.  c.   85.    §    13.   p.   358;   '09,   p.   196,   H.   B.  added  together;  but  in  case  no  candidate  has  a  ma- 

io.  $  34;  '11  C.  178,  §  8,  p.  579.  jority  of  the  first  choice  votes  or  a  majority  of  the 

Construed:     The  legislative  intention  is  apparent  fi™t   and   second   choice   votes   added   together,    then 

hat  if  possible  each  nominee   should  be   selected  by  the   candidate  receiving  a  plurality  of  the  first  and 

a    majority    vote,    first    by    a    majority    of    the    first  second   choice   votes   should   be  the  nominee.    Adams 

choice  votes,  and  if  that  cannot  be  done,  then  by  Tq^*?*!*?  i«\910)  18  483'  110  P'  28°'  A"n'  Ca8' 
a    majority    of    the    first    and    second    choice    votes        "  *■'    ^   482,485. 

27:35.  Determination  of  tie.  Should  two  or  more  candidates  of  a 
political  party  receive  the  same  number  of  votes  for  the  same  office,  the 
tie  shall  be  determined  by  lot  by  the  candidates ;  if  for  a  county  office  in 
presence  of  the  county  canvassing  board,  and  if  for  a  district  or  state 
office  or  member  of  congress  before  the  state  canvassing  board. 

Hist.     '09,  p.   196,  H.   B.   16,   §   35. 

Cited:     S.  v.  Gifford  (1912)  22  I.  613,  126  P.  1060. 

27:36.  Ballots,  disposition  of.  After  all  ballots  have  been  counted 
they  shall  be  locked  in  a  ballot  box,  and  the  returns  for  all  parties,  show- 
ing the  number  of  first  and  second  choice  votes  received  by  each  candidate, 
shall  be  securely  sealed  in  an  envelope  and  sent  to  the  clerk  of  the  board 
of  county  commissioners. 

Hist.     '09,  p.   196,   H.  B.   16,   §   36. 

27:37.  Canvass  by  county  commissioners.  As  soon  as  all  the  re- 
turns are  received  and  not  later  than  the  eighth  day  after  a  primary 
election,  the  board  of  county  commissioners  shall  meet  as  a  board  of  can- 
vassers, and  canvass  and  make  abstracts  of  the  votes  for  the  respective 
candidates  for  the  different  offices,  and  shall  certify  to  the  secretary  of 
state  the  number  of  first  and  second  choice  votes  received  in  such  county 
by  all  candidates  for  United  States  senator,  representatives  in  congress, 
state  and  district  offices.     Said  board  shall  certify  to  the  county  auditor 
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the  names  of  persons  nominated  by  the  different  parties  for  the  respective 
offices  to  be  voted  for  at  the  ensuing  general  election  in  such  county  only. 

Hist.      '13,   c.   85,   §    14,  p.   359  ;   '09,   p.   196,   H.   B.  board  to  the  county  auditor  as  having  received  the 

16,  §  37.  nomination    of    his    party    for    a    county    office,    the 

Cited:     S.  v.  Gifford  (1912)   22  I.  613,  126  P.  1060.  du*y    of   causing   the    name   of    such    nominee   to   be 

A     ...     ,      .    .  „,,  j.  ,   ,      „  .  printed  on  the  official  ballot  to  be  used  at  the   sue- 

Auditor  s   duty:      Where   a   candidate   for   nomma-  ceeding  general  election  ig  ,  ministerial  act. 

tion   has  been   regularly  certified  by  the   canvassing  Fuller  v    Corey  (mo)    lg  L *  558*no  p    1035 

27:38.  Canvass  by  state  board.  For  the  purpose  of  canvassing  the 
result  of  the  primary  held  as  herein  provided,  the  state  board  of  can- 
vassers shall  meet  at  the  office  of  the  secretary  of  state,  at  10  o'clock  in 
the  forenoon  of  the  15th  day  thereafter.  Said  board  shall  canvass 
the  votes  for  the  candidates  for  United  States  senator,  representatives 
in  congress,  state  and  district  offices,  and  shall  certify  the  nominees  of 
the  different  parties  therefor  to  the  secretary  of  state,  not  less  than  35 
days  before  the  date  of  the  general  election  ensuing.  The  said  board 
shall  also  certify  the  candidates  for  justice  of  the  supreme  court  and  dis- 
trict judges  who  are  entitled  to  have  their  names  placed  on  the  official 
ballot  for  the  general  election. 

Hist.      '13,   c.   85,   §    15,  p.   359  ;   '09,   p.   196,   H.   B. 
16,    §38. 

27:39.  Vacancies,  how  filled.  Vacancies  occurring  after  the  hold- 
ing of  any  primary  may  be  filled  by  the  party  committee  of  the  state,  dis- 
trict or  county,  as  the  case  may  be,  or  by  a  convention  of  the  party  duly 
organized,  as  may  be  most  agreeable  to  the  party  organization. 

Hist.     '09,  p.  196,  H.  B.  16,  §  39.  tion  law,   and  the  central  committee  would  have  no 

Failure     to     nominate    does     not     create    vacancy:  power  to  fill  such  position  by  appointment  so  as  to 

Where   no   person's   name    was   filed    for   nomination  entitle    the    name    of    a    person    nominated    by    said 

before    the    primary    election,    this    does    not    create  committee  to  be  placed  upon  the  party  ticket  at  the 

a  vacancy  within  the   meaning  of  the  primary  elec-  general  election.     O.  A.  G.  '11-12,  p.  34. 

27:44.  Registration.  The  provisions  of  section  396  shall  apply  to 
the  holding  of  primary  elections  and  the  registration  of  voters,  and  the 
registrar  shall  prepare  check  lists  and  deliver  them,  together  with  the 
election  register,  to  the  judges  of  election,  as  therein  provided  to  be  done 
at  general  elections,  and  it  shall  be  the  duty  of  the  judges  of  election  to 
return  the  electors'  register  to  the  registrar  on  the  following  day  after 
the  primary  election,  and  the  registrar  shall  thereupon  continue  to  reg- 
ister voters  for  the  general  election  in  all  respects  as  provided  by  section 
396  for  the  registration  of  voters. 

Hist.      '09,   p.    196,   H.   B.    16,   §   44.     While  it  may        seems   to   be   necessary  under    '17,    c.    44,   p.   96,   and  , 
have  been   the  intention   of  the  legislature  to  repeal        is  justified  by  §   21  of  this  chapter, 
this   section   by    '13,   c.    92,    §    21,    p.    380,    its   revival 
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CHAPTER  28. 

NOMINATIONS  BY   CONVENTION   AND   BY   PETITION. 

§  382.  Nominations  by  convention.  Any  convention  or  primary 
meeting,  as  hereinafter  denned,  held  for  the  purpose  of  making  nomina- 
tions to  public  office,  and  also  electors  to  the  number  hereinafter  speci- 
fied, may  nominate  candidates  for  public  office  to  be  filled  by  election 
within  the  state.  A  convention  or  primary  meeting,  within  the  meaning 
of  this  chapter,  is  an  organized  assemblage  of  electors  or  delegates  rep- 
resenting a  political  party  or  principle. 

Hist.     R.   C.   S    382;  '90-91,   p.   57,   §    25,   reenacted  Cited:      Walling  v.   Lansdon    (1908)    15   I.   282,   97 

'99,  p.  33,  §   16.  P.  396;  S.  v.  Gifford   (1912)    22   I.   613,    126  P.   1060. 

Comp.  leg. — Mont.     Similar:  Pol.  C.  §  1310.     S.  v.  What  constitutes  a  convention:     This  section  does 

Gifford   (1912)    22  I.  613,   126  P.   1060.  rot  prescribe  the  number  of  people  requisite  to  con- 

r-  *       ti.-        u      4.        u        u  „  ,~  ~0^AoA    in         slittite   a   convention   or   primary    meeting   under    the 

Cross    ref.      Tins   chapter   has   been    superseded    in  4  j     .  8  p    ?6 

so  far  as  the   larger   political  parties  are   concerned 

by    the    preceding    chapter,    the    direct    primary    law. 

§  383.      Certificate   of   nomination.     All   nominations   made   by   such 
convention  or  primary  meeting  shall  be  certified  as  follows:     The  certifi- 
es 
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cate  of  nomination,  which  shall  be  in  writing,  shall  contain  the  name  of 
each  person  nominated,  his  residence,  his  business,  and  the  office  for 
which  he  is  named,  and  shall  designate  in  not  more  than  five  words,  the 
party  or  principle  which  such  convention  or  primary  meeting  represents, 
and  it  shall  be  signed  by  the  presiding  officer  and  secretary  of  such  con- 
vention or  primary  meeting,  who  shall  add  to  their  signatures  their  re- 
spective places  of  residence  and  their  business.  Such  certificates,  made 
out  as  herein  required,  shall  be  delivered  by  the  secretary  or  president 
of  such  convention  or  primary  meeting  to  the  secretary  of  state  or  to  the 
county  auditor,  as  hereinafter  required. 

Hist.     R.   C.   §    383;   '90-91,  p.   57,    §   26,   reenacted  Cited:     Walling  v.   Lansdon    (1908)    15   I.    282,   97 

'99,  p.  33,  §   17.  P.   396;  S.   v.  Gifford   (1912)    22  I.   613,   126  P.   1060. 

§  384.  Certificates  to  be  filed  where.  Certificates  of  nominations 
of  candidates  for  offices  to  be  filled  by  the  electors  of  the  entire  state,  or 
of  any  division  or  district  greater  than  a  county,  shall  be  filed  with  the 
secretary  of  state.  Certificates  of  nomination  for  county  and  precinct 
officers  shall  be  filed  with  the  auditors  of  the  respective  counties  wherein 
the  officers  are  to  be  elected.  Certificates  of  nomination  for  municipal 
offices  shall  be  filed  with  the  clerks  of  the  respective  municipal  corporations 
wherein  the  officers  are  to  be  elected. 

Hist.     R.   C.   §   384;   '90-91,   p.   57,   §   27,   reenacted  Mandamus:      For   application   for   a  writ  of  man- 

'99,  p.  33,  §   18.  date  to  compel  the  secretary  of  state  to  file  a  certifi- 

Cited:     Cunningham  v.  George  (1892)   3  I.  456,  31  cate  of  nomination,   see  Walling  v.   Lansdon    (1908) 

P.   809,    Ann.   Cas.    1916A   711;   S.   v.   Gifford    (1912)  ir»  *■  282>  9'    p    396- 
22   I.    613,    126   P.    1060. 

§  385.  Nominations  other  than  by  convention.  Candidates  for  pub- 
lic offices  may  be  nominated,  otherwise  than  by  convention  or  primary 
meeting,  in  the  following  manner:  A  certificate  of  nomination,  con- 
taining the  name  of  a  candidate  for  the  office  to  be  filled,  with  such  in- 
formation as  is  required  to  be  given  in  certificate  provided  for  in  section 
383,  shall  be  signed  by  electors  residing  within  the  district  or  political 
division  in  and  for  which  the  officer  or  officers  are  to  be  elected,  in  the 
following  numbers:  The  number  of  signatures,  when  the  nomination 
is  for  a  state  office,  shall  not  be  less  than  three  hundred;  for  a  district 
office,  or  subdivision  of  the  state,  including  two  or  more  counties,  the 
number  of  signatures  shall  not  be  less  than  one  hundred  and  fifty;  for 
a  county  office  not  less  than  fifty;  and  for  a  township,  precinct  or  ward 
office,  not  less  than  ten :  Provided,  That  the  said  signatures  need  not  all 
be  appended  to  one  paper.  Each  elector  signing  a  certificate  shall  add 
to  his  signature  his  place  of  residence  and  his  business.  Such  certificates 
may  be  filed  as  provided  for  in  section  384,  in  the  same  manner  and  with 
the  same  effect  as  a  certificate  of  nomination  made  by  a  party  conven- 
tion or  primary  meeting:  Provided,  That  the  registrar  of  each  precinct 
or  ward,  as  the  case  may  be,  shall  certify  to  the  secretary  of  state,  the 
county  auditor  or  the  clerk  of  the  municipality,  as  the  case  may  be,  that 
all  the  signers  of  the  certificates  are  qualified  electors  and  registered 
according  to  law  for  the  ensuing  election. 

Hist.      R.    C.    §    385,    am.    '13,   c.   92,    §    18,    p.    378,  named  thereon  is  entitled  to  have  his  name   appear 

but  original  wording  "the  registrar  of  each  precinct  on    the    official    ballot    as    an    independent    candidate 

or   ward,    as   the   case   may   be"    in   the   last   proviso  for    the    office    designated,    but    not    upon    the    ticket 

revived  by  implication   in    '17,    c.   44,   p.   96,   in    sub-  of    any   particular   party.      Phillips   v.    Curtis    (1894) 

stitution    for    "clerk    of    the    district    court"    in    the  4   I.    193,   38   P.   405. 

amendment.      '90-91,    p.    57,    §    28,    reenacted    '99,    p.  Same:     Number    of    signers:       Since    members    of 

33,    §    19.  the   legislature   are   not  officers  required  to  be   voted 

Comp.  leg. — Cal.     Similar:  Kerr's  Pol.   C   §    1188.  for  by  the  electors  of  the  entire  state,   they  do  not 

Cited:      Walling  v.    Lansdon    (1908)    15  I.   282,   97  come   within   the   class  who,   when  nominated  as  in- 

P.    396;    McDougall    v.    Sheridan    (1913)    23    I.    191,  dependent     candidates,     require     a     petition     to     be 

203     128   P    954.  signed    by    300    electors.      lb. 

Independent  candidates:  Where  a  petition  nomi-  National  officers:  Neither  this  section  nor  the 
nating  a  candidate  for  office  is  signed  by  a  suffi-  direct  primary  law  permit  the  nomination  of  presi- 
dent number  of  electors  and  is  filed  in  due  form  ci^"tiai  electors  or  congressmen  by  petition.  S.  v. 
within     the    time    required    by    law,    the    candidate  Gifford    (1912)    22   I.    613,    126   P.    1060. 
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§  386.  Same:  Restrictions  on  independent  nomination.  No  certifi- 
cate of  nomination  shall  contain  the  name  of  more  than  one  candidate 
for  each  office  to  be  filled  and,  where  the  certificate  of  nomination  is  signed 
by  electors  under  the  provisions  of  the  preceding  section,  there  shall  be 
a  separate  certificate  for  each  candidate  for  office.  No  person  who  voted 
at  a  primary  election  at  which  a  candidate  for  any  office  was  nominated, 
shall  be  allowed  to  join  in  nominating,  under  the  provisions  of  the  pre- 
ceding section,  a  candidate  for  such  office  to  be  voted  for  at  the  same 
general  election,  and  no  person  who  voted  at  a  general  primary  at  which 
a  candidate  for  any  office  was  nominated,  shall  accept  a  nomination  made 
under  the  provisions  of  the  preceding  section  for  such  office  to  be  voted 
for  at  the  same  general  election.  No  person  shall  join  in  nominating 
more  than  one  person  for  each  office  to  be  filled,  and  no  person  shall  ac- 
cept a  nomination  to  more  than  one  office.  The  name  of  no  more  than 
one  person  nominated  under  the  provisions  of  the  preceding  section,  shall 
be  placed  in  any  one  column  on  the  official  ballot  for  the  general  election 
and  no  party  designation  shall  be  used  for  any  candidate  or  candidates  so 
nominated. 

Hist.     '13,  c.  85.  §   17,  p.   360;  '90-91,  p.  57,   §   29,  cal     convention     of     one     party,     cannot     afterward 

reenacted   '99,   p.   33,   §   20  ;   R.   C.   §    386.  sign    a   petition   nominating   another   person    belong- 

Signers    of    petition:       Persons    who    participated  }?»    to  ^"otnef    party    for    the    same    office.      Phil- 

in    nominating  one   person  for  an  office   at  a  politi-  "Vs  v-   Curtis   (1894)    4  I.   193,   38  P.  405. 

§  387.  Preservation  of  certificates.  The  secretary  of  state,  the  audi- 
tors of  the  several  counties,  and  the  clerks  of  the  several  municipal  cor- 
porations, shall  cause  to  be  preserved,  in  their  respective  offices,  for  one 
year,  all  certificates  of  nominations  filed  in  their  respective  offices  under 
the  provisions  of  this  chapter.  All  such  certificates  shall  be  open  to 
public  inspection  under  the  proper  regulations  to  be  made  by  the  officers 
with  whom  the  same  are  filed. 

Hist.      R.   C.   §   387  ;   '90-91,  p.   57,    §    30,   reenacted 
'99,    p.    33,    §    21. 

Comp.   leg.— Cal.     Similar:    Kerr's  Pol.  C.   §    1191. 

§  388.  Time  for  filing  certificates.  Certificates  of  nomination  to  be 
filed  with  the  secretary  of  state  shall  be  filed  not  more  than  60  days 
and  not  less  than  35  days  before  the  day  fixed  by  law  for  the  election 
of  the  persons  in  nomination.  Certificates  of  nomination  herein  directed 
to  be  filed  with  the  county  auditor  shall  be  filed  not  more  than 
60  days  and  not  less  than  25  days  before  election.  Certificates 
for  the  nomination  of  candidates  for  municipal  offices  shall  be  filed  with 
the  clerks  of  the  respective  municipal  corporations  not  more  than  30 
days  and  not  less  than  10  days  previous  to  the  day  of  election :  Provided, 
That  the  time  specified  for  filing  certificates  of  nominations,  as  provided 
in  this  section,  shall  not  be  held  to  apply  to  nominations  for  special  elec- 
tions to  fill  vacancies  caused  by  death,  resignation  or  otherwise. 

Hist.     R.   C.   §    388;   '90-91,  p.   57,    §    31,   reenacted        fere  election  day  at  4:30  p.   m.   is  presented   within 

•.,(1     r,     33     s    22  the  time  prescribed  by  this  section.     Grant  v.  Lans- 

'  ,'     -„  T,    ..  .  f      .ofa    i,ao_a        don    (1908)    15    I.    342,    97   P.    960,    Ann.   Cas.    1914A 

Time   for   filing:      If  the    secretary  of   state    keeps  v  ' 

his  office  open  after   4   p.   m.,   a  certificate  of  nomi-  ' 

nation   presented  to   him  on   the  thirty-fifth   day  be- 

§  389.      Names  of  candidates  to    be  certified    by  secretary  of    state. 

Not  less  than  30  days  before  an  election  to  fill  any  public  office,  the 
secretary  of  state  shall  certify  to  the  county  auditor  of  each  county  within 
which  any  of  the  electors  may  by  law  vote  for  candidates  for  such  office, 
the  name  and  description  of  each  person  nominated  for  such  office,  as 
specified  in  the  certificates  of  nomination  filed  with  the  secretary  of  state. 

Hist.      R.   C.   g    389  ;   '90-91,   p.   57,    §    32,   reenacted 
•99,    p.    33.    §    23. 

§  389a.  Publication  of  nominations.  As  soon  as  the  county  auditor 
shall  have  received  the  information  required  to  be  certified  to  him  by 
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the  secretary  of  state  as  provided  in  section  389,  it  shall  be  his  duty  to 
compile  in  ballot  form  the  information  contained  in  said  certificate  to- 
gether with  the  information  contained  in  all  certificates  of  nomination 
to  county  and  precinct  officers  which  may  be  filed  with  him  as  the  nomi- 
nees to  be  voted  on  at  the  next  succeeding  general  election  and  cause  the 
same  to  be  published  for  two  weeks  in  not  less  than  two  nor  more  than 
four  newspapers  published  within  the  county.  Said  publication  shall  be, 
as  far  as  possible,  in  the  form  in  which  such  nomination  shall  appear 
upon  the  official  ballots.  In  the  case  of  municipal  elections  such  publica- 
tion of  the  names  of  candidates  for  municipal  officers  shall  be  made  in 
newspapers  which  are  published  within  the  municipality  where  the 
election  is  to  be  held. 

In  making  said  publications  county  auditors  shall  keep  in  view  the 
object  of  giving  information  as  far  as  possible  to  the  largest  number  of 
voters  of  all  political  parties. 

As  soon  as  the  city  or  village  clerk  shall  have  received  the  certificates 
of  nomination  for  the  city  or  village  offices  as  are  required  to  be  filed  with 
him  under  section  388,  it  shall  be  his  duty  to  compile  in  ballot  form  the 
information  contained  in  said  certificates  and  cause  the  same  to  be  pub- 
lished for  one  week  in  two  newspapers  of  general  circulation  in  such  city 
or  village. 

Hist.     '09,  p.  297,   H.   B.  293,   §§   1,  2. 

§  390.  Declination  of  nomination.  Whenever  any  person  nominated 
for  public  office,  as  in  this  chapter  provided,  shall,  at  least  30  days  be- 
fore election,  except  in  the  case  of  municipal  elections,  in  a  writing  signed 
by  him,  and  certified  to  by  the  registrar  of  the  precinct  where  the  per- 
son nominated  resides,  notify  the  officer  with  whom  the  certificate  nomi- 
nating him  is  by  this  chapter  required  to  be  filed,  that  he  declines  such 
nomination,  such  nomination  shall  be  void.  In  municipal  elections  such 
declination  must  be  made  at  least  ten  days  before  the  election. 

Hist.     R.   C.   S    390  ;   '90-91,   p.   57,   §    33,   reenacted  at    least    thirty    days    before    election    is    mandatory, 

99,   p.    33,    §    24.      "Notify"    substituted   for   "notify-  and  the   auditor  may  refuse  to  accept  a  declination 

ing."  presented  for   filing  within   thirty   days  of   the  elec- 

Mandatory  provision:  The  provision  of  this  sec-  tion-  Napton  v.  Meek  (1902)  8  I.  625,  70  P.  945. 
tion    requiring   declinations   of   nominees   to    be    filed 

§  391.  Mode  of  filling  vacancies.  Should  any  person  so  nominated 
die  before  the  printing  of  the  tickets,  or  decline  the  nomination  as  in  this 
chapter  provided,  or  should  any  certificate  of  nomination  be  or  become 
insufficient  or  inoperative  from  any  cause,  the  vacancy  or  vacancies  thus 
occasioned  may  be  filled  in  the  manner  required  for  original  nominations. 
If  the  original  nomination  was  made  by  a  party  convention  which  had 
delegated  to  a  committee  the  power  to  fill  vacancies,  such  committee  may, 
upon  the  occurring  of  such  vacancies,  proceed  to  fill  the  same.  The 
chairman  and  secretary  of  such  committee  shall  thereupon  make  and  file 
with  the  proper  officer  a  certificate  setting  forth  the  cause  of  the  va- 
cancy, the  name  of  the  person  nominated,  the  office  for  which  he  was 
nominated,  the  name  of  the  person  for  whom  the  new  nominee  is  to  be 
substituted,  the  fact  that  the  committee  was  authorized  to  fill  vacancies, 
and  such  further  information  as  is  required  to  be  given  in  an  original  cer- 
tificate of  nomination.  The  certificate  so  made  shall  be  executed  in  the 
manner  prescribed  for  the  original  certificate  of  nomination,  and  shall 
have  the  same  force  and  effect  as  an  original  certificate  of  nomination. 
When  such  certificate  shall  be  filed  with  the  secretary  of  state,  he  shall, 
in  certifying  the  nominations  to  the  various  county  auditors,  insert  the 
name  of  the  person  who  has  thus  been  nominated  to  fill  a  vacancy  in  place 
of  that  of  the  original  nominee.  And  in  the  event  that  he  has  already 
sent  forth  his  certificate,  he  shall  forthwith  certify  to  the  auditors  of  the 
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proper  counties  the  name  and  description  of  the  person  so  nominated  to 
fill  a  vacancy,  the  office  he  is  nominated  for,  the  party  or  political  prin- 
ciple he  represents,  and  the  name  of  the  person  for  whom  such  nominee 
is  substituted. 

Hist.     R.   C.    S    391  ;   '90-91,   p.    57,   §    34,   reenacted 
*99,   p.    33,    §    25. 

Cited:      Baker  v.   Scott    (1895)    4   I.   596,   43  P.    76. 

§  392.  Use  of  stickers  on  tickets.  When  any  vacancy  occurs  before 
election  day  and  after  the  printing  of  the  tickets,  and  any  person  is  nomi- 
nated according  to  the  provisions  of  this  chapter  to  fill  such  vacancy,  the 
officer  whose  duty  it  is  to  have  the  tickets  printed  and  distributed,  shall 
thereupon  have  printed  a  requisite  number  of  stickers,  and  shall  mail 
them  by  registered  letter  to  the  judges  of  election  in  the  various  precincts 
interested  in  such  election.  The  distributing  clerk,  whose  duty  it  is 
made  by  the  provisions  of  this  title  to  distribute  the  tickets,  shall  affix 
such  stickers  in  the  proper  place  on  each  ticket  before  it  is  given  out  to 
the  elector. 

Hist.   .  R.   C.    S    392  ;   '90-91,   p.    57,   §   35,   reenacted  written,   to  be  attached  to  the  official  ballot   by   the 

'99,   p.   33,   §   26.  individual  voter.  This  section  provides  for  the  use  of 

Crors   ref.      Mutilation    of   ballot  by  voter   prohib-  stickers  in  case  a  person,   after  the   printing  of  the 

ited     §    408.  ballot,   is  nominated   to   fill   a  vacancy.      Stickers  can 

'    .  *        .     i  j  j- -.   x  De   used    in    no   other   cases   than    as   specified   by   the 

Stickers:      An    independent    candidate    cannot    use  statute       O    A     G     '13-14     p     30 
stickers    or    printed    slips    upon    which    his    name    is 

CHAPTER  29. 
REGISTRATION  OF  ELECTORS. 

Note:  The  system  of  registration  provided  by  this  chapter  is  substantially  the  same  as  pro- 
vided in  the  Revised  Codes,  §§  393-401.  The  system  was  replaced  by  a  system  of  permanent 
registration,  '13,  c.  92,  p.  368,  under  which  the  clerk  of  the  district  court  was  the  principal 
registration  officer  of  the  county.  The  substitute  system  contained  a  provision  for  registration 
upon  election  day  which  nullified  the  advantages  of  any  registration  system.  In  1917  as  a 
result  of  the  alleged  abuses  of  the  new  system  the  old  system  was  revived,  '17,  c.  44,  p.  96.  The 
repealing  clause  of  the  revival  act,  S  10,  p.  103,  is  unfortunately  worded,  since  it  in  terms  re- 
peals only  §  1  of  c.  92,  of  the  Laws  of  1913,  although  the  title  refers  to  the  repeal  of  the  entire 
chapter.  It  is  thought  that  the  two  systems  are  so  inconsistent,  however,  that  no  part  of  the 
substitute  system  was  retained,  notwithstanding  the  merits  and  particularly  the  economy  of  a 
permanent   registration   list. 

§  393.  Appointment  of  registrars.  The  board  of  county  commis- 
sioners of  each  county  of  the  state  must,  at  its  regular  meeting  in  April, 
next  preceding  each  general  election,  appoint  a  registrar  for  each  election 
precinct  in  the  county,  who  jnust  be  a  qualified  elector,  resident  of  such 
precinct,  and  otherwise  a  proper  person  and  qualified  to  perform  the 
duties  of  such  office,  and  such  registrar  may  hold  his  office  until  his  suc- 
cessor is  appointed  and  qualified.  When  any  registrar  fails  to  act,  or  the 
office  becomes  vacant,  the  said  beard,  if  in  session,  must  appoint  another 
registrar;  or  if  said  board  is  not  in  session,  the  chairman  of  the  board 
must  appoint ;  and  should  a  registrar  not  be  appointed,  or  from  any  cause, 
none  should  act,  the  electors  may,  on  the  second  Saturday  of  May  at  1 
o'clock  p.  m.  next  preceding  any  general  election  to  which  this  title  is 
applicable,  meet  at  the  place  in  the  precinct  appointed  by  said  board  for 
the  holding  of  such  election,  or  should  the  board  fail  to  appoint  a  place, 
then  at  the  place  where  the  last  general  election  was  held,  and  elect  a 
registrar. 

Hist.     '17,  c.   44,   §    1,  p.  96,  substantially  reenact-  Liberal   construction:      Statutes   prescribing  dutiei 

ing   R.   C,    §    393;   '90-91,  p.   57,   §    40,   reenacted    '99,  of    election     officers     relative     to    registering     voters 

n     33     «    31  •    '03,    p.    354,    H;R.   C.   1    393;   '09,    p.  should  not  be  so  construed  as  to  make  right  of  citi- 

196,    H.'    B.    16,    §    42;    '11,   c.    178,    §    9,    p.    579;    re-  zens   to   vote    depend    upon    strict    observance    of    law 

»f a  ed   '13     c     92     S    h     n     380  bv    such    officers.      HufTaker   v.    Ldgingion    (1917)    80 

peaiea     Ltf,    c.    »£,    $    zi,   p.    anu.  j.   ^    ^   p     ^ 

§  394.  Registration  notices,  books  and  supplies.  The  said  board 
must,  prior  to  the  first  day  of  May  next  preceding  any  general  election, 
cause  notice  to  be  given  for  not  less  than  15  days,  by  publication  in  some 
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newspaper  published  in  the  county,  if  there  be  one,  otherwise  by  at  least 
three  notices  posted  up  in  different  parts  of  the  county,  one  of  which 
must  be  at  the  courthouse  door,  giving  the  names  and  general  description 
of  election  precincts,  the  name  of  the  registrar  for  each  precinct,  and  the 
time  during  which  registration  may  be  made,  which  shall  be,  for  every 
general  election,  during  each  Saturday  including  and  from  the  first  day 
of  May,  to  and  including  the  Saturday  next  preceding  the  primary  elec- 
tion, when  such  registration  books  shall  be  closed  until  the  Saturday  fol- 
[ lowing  such  primary  election,  when  the  same  shall  be  reopened  for  regis- 
tration of  electors  until  9  o'clock  p.  m.  on  the  Saturday  next  preceding  the 
general  election.  At  the  time  of  or  before  giving  such  notice,  the  board 
must  furnish  to  each  registrar  two  books,  one,  to  be  known  as  the  "election 
register"  for  the  registry  of  qualified  electors,  and  the  other  for  the  regis- 
try of  rejected  applicants.  Each  of  such  books  must  be  ruled  and  headed 
substantially  as  follows: 


Number. 


Name  of  Elector. 


Dates  of  Registration 

or 
Dates  of  Rejection. 

Age. 


Where  Born. 


Description  of  Residence. 


Certificate  of  Naturalization. 
Exhibit — Yes  or  No. 


Remarks. 


At  the  same  time  the  said  board  must  furnish  to  the  registrar  the 
blank  notices,  certificates,  oaths  and  all  other  blanks,  books,  and  papers, 
needed  and  required  to  perform  the  duties  of  his  or  her  office  as  such 
registrar. 


Hist.  '17,  c.  44,  §  2,  p.  97,  substantially  reenact- 
ing  R.  C.  S  394  ;  '90-91,  p.  57,  §  41,  reenacted  '99, 
P  33,  S  32  ;  '03,  p.  354,  §  1  ;  '05,  p.  380,  §  1  ;  '09, 
p  196,  H.  B.  16,  §  43;  '11,  c.  178,  §  10,  p.  580; 
K     C.    S    394;   repealed   '13,   c.   92,    §    21,   p.    380. 

Cited:  Shoshone  Highway  Dist.  v.  Anderson 
(1912)    22    I.    109,    125    P.    219. 

Powers  of  registrar:  Registrar  may  give  notice 
of  days  other  than  certain  Saturdays  preceding  spe- 


cial election,  on  which  he  will  receive  applications 
for  registration.  Gillesby  v.  Comrs.  of  Canyon  Co. 
(1910)  17  I.  586,  107  P.  71,  Ann.  Cas.  1913  B  17, 
23,  24,  1916  D  62;  Nims  v.  Gilmore  (1910)  17  I. 
609,    107    P.    79. 

Notice:  One  notice  is  all  that  is  necessary  pro- 
vided the  notice  sets  out  fully  when  registration 
may  be  had  for  the  primary  election  and  also  the 
general   election.      O.   A.   G.    '11-12,    p.    48. 


§  395.  Oath  of  registrar.  Before  entering  upon  the  duties  of  his 
office,  each  registrar  must  take  and  subscribe,  before  any  officer  authorized 
to  administer  oaths,  the  official  oath  required  of  all  officers  acting  under 
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the  laws  of  the  state  of  Idaho,  which,  when  so  taken  and  subscribed,  must 
be  by  him  filed  with  the  clerk  of  the  board  of  county  commissioners,  and 
said  registrar  may  thereupon  register  his  own  name  in  the  elector's 
register. 

Hist.  '17,  c.  44,  §  3,  p.  98,  reenacting  R.  C.  § 
895  ;  '90-91,  p.  57,  §  42.  reenacted  '99,  p.  33,  §  33  ; 
R.   C.    S    395;   repealed    '13,    c.   92,    §    21,    p.    380. 

§  396.  Registration  of  voters;  elector's  oath;  check  lists.  He  must 
also,  prior  to  the  time  of  commencement  of  registration,  post  notices  in 
at  least  three  public  places  in  different  parts  of  his  precinct,  most  likely 
to  give  notice  to  the  inhabitants  thereof,  giving  the  time,  days  and  hours 
during,  and  the  place  at  which  he  will  be  ready  to  receive  and  hear  appli- 
cations for  registration,  and  he  must  thereafter,  on  the  days  named  by 
him  in  said  notice,  be  at  the  place  designated,  from  the  hours  of  9  o'clock 
a.  m.  to  5  o'clock  p.  m.  and  from  7  o'clock  p.  m.  to  9  o'clock  p.  m.,  and 
receive  and  register  the  names  of  all  persons  applying,  who  are,  or  will 
be  on  the  day  of  election  for  which  registration  is  made,  entitled  to  vote 
thereat.  He  must,  also,  on  any  other  day  of  the  week,  except  holidays, 
during  said  time  of  registration,  register  any  such  elector  who  may  find 
and  apply  to  him  at  his  place  of  registration,  and  he  may,  at  any  time  or 
place  during  said  time  of  registration,  register  any  such  elector  of  his 
precinct.  He  may,  at  any  time,  examine  under  oath  any  applicant  as  to 
his  qualifications,  and  he  must  examine  and  permit  any  qualified  elector 
of  his  county  to  examine  any  applicant  for  registration,  either  when  such 
applicant  is  not  known  to  the  registrar  to  be  a  qualified  elector,  or  when 
any  such  qualified  elector  challenges  such  applicant  and  specifies  his  cause 
of  challenge. 

When  any  applicant  claims  to  be  a  naturalized  citizen  the  production 
by  him  of  his  certificate  of  naturalization  is  prima  facie  evidence  of  citi- 
zenship. If  he  cannot  produce  such  certificate,  he  must  state,  under  oath, 
positively,  the  time  when,  and  plsce  and  court  where,  he  was  naturalized ; 
and  he  must  by  his  own,  or  other  testimony,  make  it  satisfactorily  appear 
to  such  registrar  that  he  has  been  duly  naturalized  and  that  his  certificate 
thereof  has  been  lost,  destroyed  or  is  beyond  his  control  and  thereupon 
he  must  be  deemed  a  citizen,  and  entitled  to  registration  if  otherwise 
qualified.  All  examinations  before  such  registrar  must  be  reduced  to 
writing,  when  desired  by  such  applicant,  challenging  elector  or  registrar. 
Such  examination  for  any  one  applicant  shall  not  exceed  one-half  hour, 
without  the  consent  of  the  registrar.  If  any  applicant  refuses  to  answer  all 
questions,  give  all  information  under  his  control,  take  all  other  oaths, 
and  do  all  other  acts  and  things  required  of  him  by  law,  his  application 
must  be  rejected  by  the  registrar. 

The  registrar  must,  before  he  registers  any  applicant,  require  him  to 
take  and  subscribe  the  oath  to  be  known  as  the  elector's  oath,  which  is 
as  follows : 

Elector's  Oath. 

I  do  swear  (or  affirm)  that  I  am  a  citizen  of  the  United  States,  of  the 

age  of  21  years,  or  will  be  the day  of A.  D.  19 (naming 

the  date  of  the  next  succeeding  election)  ;  that  I  have  (or  will  have) 
actually  resided  in  this  state  for  six  months,  and  in  this  county  for  30 
days  next  preceding  the  next  ensuing  election  (in  case  of  any  election 
requiring  a  different  time  of  residence  so  make  it)  ;  that  I  have  never 
been  convicted  of  treason,  felony,  embezzlement  of  public  funds,  barter- 
ing or  selling  or  offering  to  barter  or  sell  my  vote,  or  purchasing  or  offer- 
ing to  purchase  the  vote  of  another,  or  other  infamous  crime,  without 
thereafter  being  restored  to  the  rights  of  citizenship;  that  I  will  not  com- 
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mit  any  act  in  violation  of  the  provisions  in  this  oath  contained ;  that  I 
am  not  now  registered  or  entitled  to  vote  at  any  other  place  in  this  state ; 
that  I  do  regard  the  constitution  of  the  United  States  and  the  laws  thereof, 
and  the  constitution  of  this  state  and  the  laws  thereof,  as  interpreted  by 
the  courts,  as  the  supreme  law  of  the  land;  (when  made  before  a  judge  of 
election  add:  "and  I  have  not  previously  voted  at  this  election,'')  so 
help  me  God. 

(Signed)  

Subscribed  and  sworn  to  before  me  this day  of A.  D.  19 

Registrar  of precinct,  county,  Idaho. 

When  the  registrar  admits  any  one  to  registration  he  must  enter,  in 
the  proper  column  of  the  elector's  register  the  number,  the  name  in  full 
(except  any  middle  name,  which  may  be  by  initial),  date  of  registry,  age, 
place  of  nativity  and  residence  of  the  elector  so  admitted.  The  residence 
must  be  so  described  by  giving  the  house,  street,  ward,  or  part  of  the 
precinct  he  resides  in,  that  it  may  be  easily  found ;  also  it  shall  be  stated, 
if  a  naturalized  citizen,  whether  or  not  he  produced  his  certificate,  and 
the  registrar  may,  in  the  column  of  remarks,  add  any  pertinent  notes. 

He  must  also  enter  the  names,  with  statements  similar  to  the  above, 
of  all  persons  who  are  refused  registration,  in  the  books  kept  for  that 
purpose,  and  therein  state  the  reason  of  such  refusal. 

During  the  time  between  the  last  day  of  registration  and  the  day  of 
election  each  registrar  must  prepare  for  his  elector's  register  two  check 
lists  of  all  the  names  registered  by  him,  arranged  alphabetically  accord- 
ing to  the  surname,  placing  on  the  left  of  the  name  the  same  number  it 
bears  in  the  elector's  register,  and  on  the  right  of  the  column  of  names,  a 
blank  column  in  which  to  indicate  by  the  word  "voted"  when  the  elector 
votes ;  said  check  lists  must  have  a  heading  showing  for  what  election 
it  was  prepared  and  used ;  they  must  be  carefully  prepared  without  inter- 
lineations, in  legible  writing  or  typewriting,  certified  and  sworn  to  by 
the  registrar,  and,  not  later  than  the  day  next  preceding  the  election,  he 
must  deliver  to  one  of  the  judges  of  election  of  his  precinct  his  elector's 
register,  and  the  register  containing  the  names  of  those  refused  regis- 
tration, and  to  each  of  the  other  two  judges,  who  are  not  of  the  same 
political  party,  a  copy  of  said  check  lists,  and  such  judges  must,  as  the 
electors  vote,  write  the  word  "voted"  opposite  their  names  in  said  check 
lists,  while  the  clerks  of  election  keep  the  record  of  the  electors  voting  as 
elsewhere  provided  in  this  title. 


Hist.  '17,  c.  44,  §  4.  p.  98,  reenacting  R.  C.  § 
396  ;  '90-91,  p.  57,  §  43,  reenacted  '99,  p.  33,  §  34; 
'03,  p.  354,  §  1  ;  '05.  p  380,  §  1  ;  R.  C.  §  396  ;  re- 
pealed   '13,    c.   92,    §    21,    p.    380. 

Cross  ref.  For  duties  of  registrar  with  reference 
to   primary   elections,    see   C.    L.   26 :44. 

Cited:  Wilson  v.  Bartlett  (1900)  7  I.  271,  62  P. 
416. 

Place  and  time  of  registry:  The  place  of  reg- 
istry is  immaterial  and  an  applicant  may  be  regis- 
tered at  any  place  and  time  during  the  period  pro- 
vided by  law.  Registration  on  Saturday  or  any 
other  day  at  any  place  would  be  valid.  O.  A.  G. 
'05-06,    p.    142. 

The  days  on  which  the  registrars  will  hear  ap- 
plications for  registration  are  left  entirely  to  the 
discretion    of    the    registrar.      Gillesby    v.    Comrs.    of 


Canyon  Co.  (1910)  17  I.  586,  107  P.  71,  Ann.  Cas. 
1913  B  17,  23,  24,  1916  D  62;  Nims  v.  Gilmore 
(1910)    17  I.   609,    107   P.   79. 

Power  to  administer  oath:  This  section  confers 
upon  the  registrar  the  power  to  administer  oaths. 
T.  v.  Anderson  (1889)  2  I.  573,  21  P.  417,  24  A.  S. 
R.   678. 

Registration  for  each  election :  Registrars  are 
not  permitted  to  transfer  the  names  registered  at 
the  last  previous  election  to  their  current  lists. 
Every  elector  must  register  anew  for  each  election. 
O.   A.   G.    '05-06,   p.    142. 

Specifications  for  register:  The  law  specifically 
requires  that  the  registrar  note  the  age  of  voter  in 
his  book,  and  it  would  not  be  sufficient  to  note 
simply  the  statement  in  the  oath  of  being  over  21 
years  of  age.      O.   A.   G.   '05-06,   p.    148. 


§  397.  Preservation  of  registrar's  papers.  All  persons  offering  to 
vote  at  any  election  are  subject  to  challenge,  as  provided  by  the  election 
laws,  but  registration  of  any  elector's  name  is  prima  facie  evidence  of 
his  right  to  vote,  and  no  person  shall  vote  unless  he  is  first  registered. 

Each  registrar,  after  so  preparing  his  check  lists,  must  arrange  the 
elector's  oaths  taken  before  him  in  the  order  the  names  of  the  electors 
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who  took  them  appear  upon  the  check  lists,  and  attach  them  together, 
putting  the  names  under  each  letter  in  a  separate  package ;  and  all  such 
oaths,  certificates  and  written  testimony  taken  by  the  registrar,  and  the 
registrar  books  of  electors  and  persons  rejected,  delivered  to  said  judges, 
must  all  be  transmitted,  and  other  election  returns,  to  the  clerk  of  the 
board  of  county  commissioners,  who  must  preserve  the  same  for  at  least 
one  year. 

Hist.      '17,   c.    44,   §    5,   p.   101,   reenacting   R.   C.    §  Cited:     Wilson  v.   Bartlett   (1900)    7   I.  271     62  P 

?Au  ;   '90-91,    p.   57,    §   44,   reenacted   '99   p.    33,   §    35;        416. 
R.    C.    $    397;   repealed  '13,   c.  92,   §   21,   p.    380. 

§  398.  Registrar  to  estimate  tickets  required.  Each  registrar  must, 
25  days  previous  to  the  day  of  the  primary  election  and  25  days  prior  to 
the  general  election,  notify  the  clerk  of  the  board  of  county  commissioners 
of  his  county  of  the  probable  number  of  tickets  required  for  the  precinct 
of  which  he  is  registrar,  basing  his  estimate  upon  the  number  of  regis- 
tered electors,  allowing  a  sufficient  number  for  contingencies  at  each 
election. 

Hist.  '17,  c.  44,  §  6,  p.  101,  reenacting  R.  C. 
Si  398;  '90-91,  p.  57,  §  45,  reenacted  '99,  p.  33,  §  36; 
R.   C.   §    398;  repealed  '13,   c.   92,    §   21,.  p.   380. 

§  399.  Transfer  certificates.  When  a  registered  elector  desires  to 
remove  his  residence  from  a  precinct  where  he  is  registered,  he  may,  at 
any  time  before  the  registrar  has  closed  his  registration  books,  apply 
to  such  registrar  to  have  his  name  stricken  from  the  register,  and  the 
registrar  must  then  strike  the  name  of  such  elector  from  the  register, 
and  shall  deliver  to  said  elector  a  transfer  certificate  substantially  in  the 
following  form,  to  wit: 

Transfer  Certificate. 

'This   certifies  that was   on  the day   of.... ,   19 , 

duly  registered  in precinct,  in  the  county  of.. ,  state  of  Idaho; 

and  that  at  his  own  request  his  name  has  been  this  day  erased  from  the 
official  register  of  said  precinct. 

"Witness  my  hand  this day  of ,  19 

"Registrar  of precinct,  county,  Idaho." 

Such  transfer  certificate  shall  entitle  the  elector  named  therein  to  be 
registered  in  any  other  precinct  in  the  same  county,  if  it  be  filed  with  the 
registrar  of  such  other  precinct  at  any  time  before  the  close  of  the  last 
day  of  registration. 

Any  elector  who  has  taken  out  a  transfer  certificate  as  in  this  section 
provided,  may  personally  file  the  same  with  the  registrar  of  the  precinct 
in  which  he  desires  to  register  and  vote,  or  he  may  send  his  transfer 
certificate  to  such  registrar  by  registered  mail.  If  the  elector  file  his 
transfer  certificate  personally,  he  shall  be  treated  as  any  other  applicant 
for  registration;  if  the  elector  send  his  transfer  certificate  by  mail  to 
the  registrar,  his  name  shall  be  entered  in  the  official  register  and  check 
lists;  and  on  the  check  lists,  opposite  the  name  of  each  elector  who  has 
filed  a  transfer  certificate  personally,  the  registrar  shall  enter  the  words, 
"registered  by  certificate,"  and  opposite  the  name  of  each  elector  who  has 
sent  his  transfer  certificate  by  mail  the  registrar  shall  enter,  "registered 
by  certificate  by  mail,"  and  the  registry  number  appearing  upon  the  en- 
velope in  which  the  transfer  was  sent  to  him.  Upon  the  day  of  election, 
when  an  elector  registered  by  transfer  certificate  by  mail  offers  to  vote, 
the  judges  of  election,  or  one  of  them,  shall,  before  receiving  and  deposit- 
ing the  ballot,  administer  to  such  elector  the  same  oath  that  is  required 
to  be  taken  before  registrars  by  all  electors  applying  for  registration, 
and  shall  require  such  elector  to  exhibit  the  original  registered  letter  re- 
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ceipt  issued  to  him  when  he  mailed  his  transfer  certificate  to  the  registrar, 
and  the  number  on  the  check  list  opposite  the  name  of  such  elector  must 
correspond  with  the  number  on  the  registered  letter  receipt. 

Hist.      '17,   c.   44,    §    7,   p.   101,   reenacting   R.   C.    §  Transfer   to    another   county:      While    there    is   no 

399  ;    '90-91,   p.    57,    S    46  ;    '95,   p.   91,   §    2,   reenacted  specific    provision    for   transfer   from    one   county   to 

'99.    p.    33,    §    37  ;    R.    C.    §    399  ;   repealed   '13,    c.   92,  another,    an    elector    who    after    registration    in    one 

§    21,   p.   380.  county     establishes     residence     in     another    vcounty, 

Transfer  necessary  to  vote:     If   registered  in  one  should   secure   transfer   certificate,    present   it   at  his 

precinct,  a  voter  cannot  vote  in  another  precinct  in  new   place  of   residence^ and   take  the   electors   oath 

the   same  county,   nor  register  therein,   without   first  anew.      O.    A.    G.     a1-1_,    p.    71. 
obtaining    a    transfer    cerificate.      O.    A.    G.    '13-14, 
p.    37. 

§  400.  Mandate  to  compel  registration.  Should  any  registrar  at 
any  time  refuse  to  register  any  applicant,  such  applicant  may  apply  to 
the  district  court,  or  the  judge  thereof,  for  a  writ  of  mandate  to  compel 
the  registrar  to  register  him,  and  the  provisions  of  the  code  of  civil  pro- 
cedure in  similar  proceedings  are  applicable. 

Hist.      '17,   c.   44,   §   8,   p.    102,   reenacting  R.   C.   §        R.   C.    §    400  ;   repealed   '13,    c.    92,    §    21,    p.    380. 
400;   '90-91,  p.   57,   §   47,  reenacted   '99,   p.   33,   §    38;  Cross  ref.     Mandate:      §§   4976-4989. 

§  401.  Compensation  of  registrar.  The  several  registrars  shall  re- 
ceive such  compensation  as  shall  be  allowed  by  the  board  of  county  com- 
missioners, which  in  no  case  shall  exceed  25  cents  for  each  name  regis- 
tered, and  the  compensation  herein  provided  for  shall  be  paid  out  of  the 
current  expense  fund. 

Hist.      '17,   c.    44,    §   9,   p.    103,   reenacting   R.   C.    §         '03.    p.    354,    S    1,    modified    by    '05,   p.    380;    R.    C.    § 
401;   '90-91,   p.   57,   *   48,   reenacted   '99,  p.   33,    §   39;        401;   repealed   '13,    c.   92,    §    21,   p.    380. 

CHAPTER  30. 

BALLOTS  AND  SUPPLIES. 

§  402.  Official  election  stamp.  The  board  of  county  commissioners 
shall,  at  their  regular  meeting  in  July  next  preceding  a  regular  election, 
make  provision  for  an  official  election  stamp  (which  must  bear  the  date 
and  year  of  the  election  at  which  it  is  used,  and  the  words  "official  bal- 
lot"),  of  such  character  or  device,  and  of  such  material,  as  said  board 
may  select,  and  such  official  stamp  must  be  changed  at  each  general  elec- 
tion and  kept  secret  by  the  officers  furnishing  and  using  it,  as  provided 
by  law,  and  no  one  else  must  know  of  its  form  or  make  until  used  accord- 
ing to  law.  It  is  also  the  duty  of  the  county  commissioners,  at  their 
regular  session  in  July  next  preceding  a  general  election,  to  authorize  the 
county  auditor  to  provide  a  suitable  number  of  election  tickets  for  the 
county,  said  tickets  to  be  printed  under  the  same  regulations  as  other 
county  printing.  The  tickets  must  be  bound  in  book  form,  each  book 
containing  100  tickets  and  printed  in  the  manner  prescribed  by  law. 

Hist.      R.   C.   §   402  ;   '90-91,   p.   57,   §    53,   reenacted 
'99,    p.    33,    §    44. 

§  403.  Ballot  boxes.  The  county  commissioners  must  provide,  at 
the  expense  of  the  county,  suitable  ballot  boxes,  with  lock  and  key,  and 
an  opening  in  the  lid  sufficient  to  admit  a  single  folded  ballot,  and  no 
larger,  and  similar  boxes  for  the  use  of  the  distributing  clerks,  in  which 
they  shall  deposit  defaced,  mutilated  and  returned  ballots.  The  keys  must 
be  delivered  to  one  of  the  judges  designated  by  the  board. 

Hist.     R.   C.   §   403;   '90-91,   p.   57,    §   54,   reenacted 
'99,   p.    33,    §    45. 

§  404.  Official  ballots  to  be  provided.  Except  as  in  this  title  other- 
wise provided,  it  shall  be  the  duty  of  the  county  auditor  of  each  county 
to  provide  printed  ballots  for  every  election  for  public  officers  in  which 
electors,  or  any  of  the  electors,  within  the  county,  participate,  and  cause 
to  be  printed  in  the  ballot  the  name  of  every  candidate  whose  name  has 
been  certified  to  or  filed  with  the  county  auditor  in  the  manner  provided 
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for  in  this  title.  Ballots,  other  than  those  printed  by  the  respective 
county  auditors  according  to  the  provisions  of  this  title,  shall  not  be  cast 
or  counted  in  any  election.  Nothing-  in  this  title  contained  shall  prevent 
any  voter  from  writing  on  his  ticket  the  name  of  any  person  for  whom 
he  desires  to  vote  for  an  office,  and  such  vote  shall  be  counted  the  same 
as  if  printed  upon  the  ballot  and  marked  by  the  voter.  The  voter  may 
place  a  cross  (X)  opposite  the  name  he  has  written,  but  his  having  writ- 
ten the  name  of  his  choice  is  sufficient  evidence  that  such  is  the  person 
for  whom  he  desires  to  vote.  Elections  for  school  district  officers  are 
excepted  from  the  provisions  of  this  section.  In  all  municipal  elections 
the  duties  specified  in  this  section  as  devolving  on  the  county  auditor  shall 
devolve  on  the  municipal  clerk. 

Hist.      R.    C.    §    404;    '90-91,    p.    57,    §§    55,    56,    re-        .    Duties   of   Auditor:      A   county  auditor  In   prepar- 
enacted   '99,    p.    33,    §§    46,    47.  >nK  official  ballots  acts  ministerially  only,  and  must 

Cross     ref.       Secret     ballot     guaranteed:       Const.  >'!f"L  "J?" fJ?\  **}}£*  l"    *£*    ^^    cP.,umnuthe 

VI,    1.      Name    written    on    ballot    without    cross    to  i™8,,/    ^ifiS ?  ^    £•  whos,eT.  nominations    have 

}*  Vnnntprf  ■      88   40^    a 9 a       q00   r»     A     r     '11   19     ™  been    duly    cer"ned    to    him.      Miller    v.    Davenport 

be  counted.      §§   405,   424.     See   O.  A.   G.     11-12,   pp.  (1902)    8   j     593>    7Q   p     61Q  .  Ful,er  y    c            (1 

40'    4Z-  IS   I.    558,    110   P.    1035. 

§  405.  Form  and  contents  of  ballots.  All  election  ballots  prepared 
under  the  provisions  of  this  title  for  the  election  of  candidates  for  office 
shall  be  white  in  color  and  of  good  quality  of  printing  paper,  and  the 
names  shall  be  printed  thereon  in  black  ink. 

Every  ballot  shall  contain  thereon  the  names  of  every  candidate  whose 
nomination  for  any  office  specified  on  the  ballot  has  been  certified  or  filed 
according  to  the  provisions  of  this  title,  but  no  name  shall  appear  thereon 
more  than  once. 

The  ballot  shall  be  of  sufficient  size  to  contain  the  names  of  all  the 
candidates  and  questions  to  be  voted  on,  exclusive  of  the  stub  or  counter- 
foil. The  width  of  the  stub  or  counterfoil  shall  be  2  inches  and  of  the 
same  length  as  the  ballot.  Each  stub  shall  be  consecutively  numbered, 
beginning  with  number  1,  the  ballot  and  stub  being  connected  by  a  per- 
forated line. 

The  ballot  shall  be  arranged  in  two  parallel  columns,  and  in  the  years 
in  which  a  presidential  election  is  held  the  names  of  the  candidates  for 
presidential  electors  and  the  names  of  the  candidates  for  state  offices,  in- 
cluding United  States  senator  arid  representatives  in  congress,  shall  be 
printed  in  the  first  column  of  said  ballot.  The  names  of  the  candidates 
for  presidential  electors  of  each  political  party  shall  be  arranged  in  a 
group.  The  names  shall  be  arranged  in  each  group  in  the  order  in  which 
they  appear  on  the  certificates  of  their  nomination.  The  groups  shall  be 
arranged  in  the  alphabetical  order  of  the  surnames  of  the  candidates  for 
president  and  the  names  of  the  candidates  in  each  group  shall  be  printed 
upon  the  ballot  in  one  column.  The  surnames  of  the  candidates  of  each 
political  party  for  the  offices  of  president  and  vice  president,  with  the 
political  designation  thereof  at  the  right  of  the  surnames,  shall  be  placed 
in  one  line  above  the  group  of  candidates  of  such  party  for  electors.  A 
sufficient  square  in  which  each  voter  may  designate  by  a  cross  (X)  his 
choice  for  electors  shall  be  left  at  the  right  of  the  political  designation  of 
the  candidates  for  president  and  vice  president,  and  no  other  space  or 
margin  in  which  to  vote  shall  be  left  in  any  such  group  of  candidates. 
Immediately  following  the  groups  of  candidates  for  presidential  electors 
and  in  the  same  column  of  the  ballot,  but  starting  at  the  top  of  the  column 
in  years  in  which  no  presidential  election  is  held,  shall  be  printed  the 
names  of  the  candidates  for  state  offices,  including  the  offices  of  United 
States  senator  and  representatives  in  congress.  The  names  of  candidates 
for  the  offices  of  United  States  senator  and  representatives  in  congress 
shall  be  printed  immediately  following  the  groups  of  candidates  for  presi- 
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dential  electors  in  years  in  which  presidential  elections  are  held,  and 
shall  be  followed  by  the  names  of  candidates  for  justice  of  the  supreme 
court.  In  the  second  column  of  the  ballot  shall  be  printed  the  names  of 
the  candidates  for  judge  of  the  district  court,  county  and  precinct  offices 
and  any  special  questions  which  are  to  be  submitted  to  a  vote  of  the  people 
at  a  general  election.  The  two  columns  of  the  ballot  shall  be  separated 
by  a  space  of  not  less  than  three-eighths  of  an  inch  and  not  more  than 
three-fourths  of  an  inch,  and  in  the  center  of  such  space  shall  be  printed 
a  heavy  black  line. 

To  the  name  of  each  candidate  for  a  state  or  county  office,  except  can- 
didates for  justice  of  the  supreme  court  and  judge  of  the  district  court, 
shall  be  added  his  party  or  political  designation.  No  greater  number  of 
candidates  for  any  office  bearing  the  same  political  designation  shall  be 
placed  upon  the  official  ballot  than  are  to  be  elected. 

If  a  candidate  shall  receive  the  nomination  of  more  than  one  party  or 
more  than  one  political  designation  for  the  same  office,  he  may,  at  any 
time,  not  less  than  35  days  prior  to  the  date  of  the  general  election,  by  a 
writing  delivered  to  the  secretary  of  state,  if  the  nomination  is  for  a 
state  office,  or  to  the  county  auditor,  if  the  nomination  is  for  a  county 
office,  direct  in  what  order  the  several  political  designations  shall  be 
added  to  his  name  upon  the  official  ballot,  and  such  directions  shall  be 
followed  by  said  officer.  If,  during  the  said  time,  the  said  candidate  shall 
neglect  to  direct  in  writing  as  aforesaid,  then  said  officer  shall  add  said 
political  designations  to  the  name  of  said  candidate  in  such  order  as  said 
officer  shall  see  fit. 

The  names  of  candidates  for  every  office,  except  the  names  of  can- 
didates for  presidential  electors,  shall  be  arranged  under  the  designation 
of  the  office  in  alphabetical  order  according  to  the  surnames.  Immedi- 
ately preceding  the  list  of  candidates  for  each  office  shall  be  printed  a 
word  or  words  indicating  the  office  for  which  said  persons  are  candi- 
dates. Blank  spaces  shall  be  left  at  the  end  of  the  list  of  candidates 
for  each  different  office,  equal  to  the  number  to  be  elected  thereto,  in 
which  the  voter  may  insert  the  names  of  persons  not  printed  on  the  ballot 
for  whom  he  desires  to  vote. 

Ballots  shall  be  so  printed  as  to  give  to  each  voter  an  opportunity  to 
designate  by  a  cross  (X)  in  a  square  at  the  right  of  the  name  and  desig- 
nation of  each  candidate  his  choice  of  candidates,  but  nowhere  upon  the 
ballot  shall  any  place  be  provided  for  voting  for  all  of  the  candidates  of  any 
one  political  party  by  a  single  cross  (X)  or  voting  what  is  known  as  a 
straight  ticket.  The  names  of  all  candidates  shall  be  printed  in  black 
ink  in  lines  at  right  angles  with  the  length  of  the  ballot.  The  names  of 
all  candidates  other  than  candidates  for  presidential  electors  and  for 
president  and  vice  president  shall  be  in  capital  letters  not  less  than  one- 
eighth  of  an  inch  nor  more  than  one-fourth  of  an  inch  in  height.  The 
other  names  and  the  political  designations  of  the  candidates  for  presi- 
dent and  vice  president  shall  be  in  capital  letters  not  less  than  three- 
sixteenths  of  an  inch  in  height.  On  the  ballot  in  aid  to  the  voter  may 
be  placed  such  words  or  explanations  as  "vote  for  one,"  "vote  for  three," 
"yes,"  "no"  and  the  like.  Immediately  preceding  the  names  of  the  can- 
didates for  president  and  vice  president  and  the  names  of  the  candidates 
for  presidential  electors  shall  be  printed  the  following  instructions  to 
the  voter:  "To  vote  for  electors  of  one  party,  mark  a  cross  (X)  in  the 
square  at  the  right  of  the  party  name."  Immediately  preceding  the  can- 
didates for  state  offices  and  at  the  top  of  the  second  column  on  the  ballot 
shall  be  printed  the  following  instructions  to  the  voter:     "To  vote  for  a 
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person  other  than  a  candidate  for  supreme  or  district  judge,  mark  a 
cross  (X)  in  the  square  at  the  right  of  the  party  name  or  political  desig- 
nation." Immediately  preceding  the  names  of  the  candidates  for  justice 
of  the  supreme  court  or  judge  of  the  district  court  shall  be  printed  the 
following  instructions  to  the  voter:  "Mark  a  cross  (X)  in  the  square 
at  the  right  of  the  name  of  the  person  for  whom  you  wish  to  vote." 

When  constitutional  amendments  or  other  questions  are  to  be  sub- 
mitted to  a  vote  of  the  people  at  any  general  election  the  question  or 
questions  to  be  voted  on  shall  be  printed  immediately  following  the  names 
of  the  candidates  for  county  and  precinct  offices,  and  immediately  pre- 
ceding said  questions  on  the  ballot  shall  be  printed  a  word  or  words  in- 
dicating the  nature  of  the  questions  to  be  voted  on,  as  "constitutional 
amendments,"  and  the  following  instructions  to  the  voter:  "To  vote  on 
the  following,  mark  a  cross  (X)  in  the  square  at  the  right  of  yes  or  no." 
Immediately  to  the  right  of  the  questions  to  be  voted  on  shall  be  printed 
the  words:  "Yes  and  no"  in  letters  not  less  than  three-sixteenths  of  an 
inch  in  height,  and  to  the  right  of  each  word  a  square  shall  be  printed 
on  the  ballot  in  which  the  voter  may  indicate  his  preference.  The  face  of 
the  ballot  and  the  stub  must  be  in  substantially  the  following  form : 
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To  vote  for  electors  of  one  party,  mark  a 
cross  (X)  in  the  square  at  the  right  of  the 
party    name. 


ELECTORS    OF    PRESIDENT   AND 

VICE-PRESIDENT. 

(Vote  Once) 


BROWN   AND  JONES— Socialist 


JAMES    SMITH 


RICHARD    ROE 


THOMAS    HAND 


FRANK    LAW 


CRAIG  AND  SMITH— Republican 


GEORGE  FOSTER 


ALBERT   BARNES 


HENRY    HESS 


JOHN   YOUNG 


TAYLOR  AND  BLACK— Democratic 


GEORGE  SMITH 


FRED  JOHNSON 


HARRY  SNYDER 


BENJAMIN    BRUCE 


Voters  inserting  names  must  marks  a  cross 
(X)    opposite  each  one. 


To  vote  for  a  person  other  than  a  candidate 
for  Supreme  or  District  Judge,  mark  a  cross 
(X)  in  the  square  at  the  right  of  the  party 
name  or  political  designation. 


U.   S.   SENATOR 
(Vote  for  One) 


JAMES   BROWN— Democratic 


WILLIAM   GREEN— Socialist 


FRANK  SMITH— Republican 


JUSTICE    OF    THE    SUPREME    COURT 
(Vote  for  One) 


Mark  a  cross  (X)  in  the  square  at  the  right 
of  the  name  of  the  person  for  whom  you  wish 
to  vote. 


JOHN   BARNES 


THOMAS   GREEN 


GOVERNOR 
(Vote  for  One) 


JOHN   B.   LEWIS— Socialist 


FRANK    SHAW— Democratic 


WILLIAM    WALLACE— Republican 


To  vote  for  a  person  other  than  a  candidate 
for  Supreme  Judge,  mark  a  cross  (X)  in  the 
square  at  the  right  of  the  party  name  or  po- 
litical designation. 


JUDGE    OF    THE    DISTRICT    COURT. 

(Vote  for   ....) 

Mark  a  cross  (X)  in  the  square  at  the  right 
of  the  name  of  the  person  for  whom  you  wish 
to  vote. 


JOHN  DEWALT 


WILLIAM   PITNEY 


STATE  SENATOR 
(Vote  for  One) 


JOHN    BARTON— Republican 


WILLIAM    BURNS— Socialist 


FRANK  PORTER— Democratic 


PROBATE   JUDGE 
(Vote  for  One) 


GEORGE   EVANS— Democratic 


THOMAS    KING— Socialist 


GEORGE  TYLER— Republican 


SHERIFF 
(Vote  for   One) 


HENRY    BARNES— Republican 


FRANK   CLARK— Democratic 


CHARLES    MOORE— Socialist 


ASSESSOR 
(Vote   for   One) 


WILLIAM   ALLEN— Socialist 


HENRY    BAKER— Republican 


GEORGE   STONE— Democratic 


PROSECUTING    ATTORNEY 
(Vote  for   One) 


JAMES   BROWN— Republican 


WILLIAM    GREEN— Socialist 


FRANK    MASON— Democratic 


CONSTITUTIONAL   AMENDMENTS 
To  vote  on  the  following,  mark  a  cross   (X) 
in   the   square   at  the  right  of  Yes  or  No. 


Shall  the  Constitution  of  the  State 
of  Idaho  be  amended,  etc. 


YES 


No 
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Hist.  '17,  c.  93,  §  1,  p.  318;  *90-91,  p.  57,  §  57, 
reenacted  '99,  p.  33,  §  48 ;  '03,  p.  354,  §  1  ;  '05,  p. 
311,    §    1;   R.  C.   §405;   '13,   c.    100,   p.   416. 

Cross  ref.  Names  may  be  written  on  ticket  or 
blank  spaces  of  ballot:  §§  404,  424.  See  O.  A.  G. 
'J  1-12,   pp.   40,   42. 

Cited:  (Con.  op.)  Green  v.  S.  Bd.  Canvassers 
(1896)  5  I.  130,  47  P.  259  ;  Williams  v.  Lewis  (1898) 
6  I.  184,  54,  P.  619,  98  A.  S.  R.  888,  11]  A.  S.  R. 
942. 

Constitutional  Amendments:  While  the  prepara- 
tion of  the  ballot  is  clearly  provided  for  by  this  sec- 


tion no  provision  is  made  for  the  determination  of 
what  is  a  single  constitutional  amendment.  McBee 
v.   Brady   (1909)    15   I.   761,   100  P.   77. 

County  seat  removal  elections:  This  section  does 
not  apply  to  the  ballots  to  be  used  in  county  seat 
removal  elections.  Whitla  v.  Quarles  (1908)  15  I 
604,  98  P.   631. 

Numbering  stub:  This  section  provides  for  num- 
bering the  stub  but  the  ballot  should  not  be  num- 
bered. McGrane  v.  Nez  Perce  Co.  (1910)  18  I  714, 
112  P.  312,  Ann.  Cas.  1912A,  165,  32  L.  R.  A  (N 
S.)    730. 


§  406.  Submission  of  special  questions.  Whenever  the  secretary  of 
state  has  duly  certified  to  the  county  auditor  any  question  to  be  submitted 
to  a  vote  of  the  people  the  county  auditor  shall  have  said  question  printed 
upon  the  regular  official  ballot  in  the  same  manner  as  prescribed  in  the 
preceding  section  for  the  printing  of  questions  submitting  constitutional 
amendments  to  a  vote  of  the  people.  The  county  auditor  shall  also  cause 
to  be  printed  upon  the  regular  official  ballot  any  question  required  by  law 
to  be  submitted  to  the  vote  of  the  electors  of  any  locality  and  not  to  the 
state  generally  at  any  general  election:  Provided,  however,  That  in  all 
questions  submitted  to  the  voters  of  a  municipal  corporation  alone  it  shall 
be  the  duty  of  the  municipal  clerk  to  provide  the  necessary  tickets :  Pro- 
vided further,  In  case  any  question  is  to  be  submitted  to  the  voters  of 
any  county  or  any  locality  at  a  time  when  no  general  election  is  to  be 
held  the  county  auditor  shall  prepare  ballots  to  be  printed  and  furnished 
for  each  precinct  where  said  questions  are  to  be  voted  upon,  and  said  bal- 
lots shall  be  prepared  as  follows : 

The  ballots  shall  be  7  inches  wide  and  shall  be  attached  to  stub  or 
counterfoil  2  inches  wide  by  a  perforated  line.  Said  ballots  shall  be  white 
in  color  and  at  the  top  of  the  ballots  shall  be  words  indicating  the  nature 
of  the  proposition  to  be  voted  upon,  as  "county  division"  or  "school  bond 
issue,"  as  the  case  may  be.  Below  these  words  and  1  inch  from  the 
upper  margin  on  each  ballot  a  line  shall  be  printed  reaching  the  full  width 
thereof.  From  a  point  1  inch  from  the  right  end  of  this  line  a  perpen- 
dicular line  shall  be  printed  reaching  to  the  lower  margin  of  the  ballot. 
In  the  space  to  the  left  of  this  perpendicular  line  shall  be  printed  the  ques- 
tion to  be  submitted  to  the  vote  of  the  electors,  as  now  required  by  law. 
In  the  space  to  the  right  of  this  perpendicular  line  two  circles,  each  one- 
half  inch  in  diameter,  shall  be  printed,  one  above  the  other,  with  the  word 
"yes"  to  the  left  of  the  upper  circle  and  the  word  "no"  to  the  left  of  the 
lower  circle.  The  voter  may  place  a  cross  (X)  within  one  of  these  circles, 
and  thereby  he  votes.  Should  two  or  more  questions  be  submitted  to  a 
vote  on  the  same  ballot  they  shall  be  separated  from  each  other  by  a  printed 
line  running  the  full  width  of  the  ballot,  and  immediately  below  said 
printed  line  shall  be  the  word  or  words  indicating  the  nature  of  the  ques- 
tion to  be  voted  on,  as  "county  division"  or  "school  bond  issue,"  as  the 
case  may  be,  and  two  circles,  as  provided  above,  shall  be  printed  in  the 
space  to  the  right  of  each  question.  Such  special  ballots  shall  be  of  suf- 
ficient length  to  contain  all  questions  submitted,  printed  in  long  primer 
type.  The  stubs  or  counterfoil  shall  contain  the  name  of  the  county,  the 
date  of  the  election  and  shall  be  numbered  consecutively  from  one  upward 
for  each  separate  precinct  in  which  said  questions  are  voted  upon. 

Hist.      *17,   c.   93,   §   2,   p.   321;   '90-91,   p.   57,   §   58, 
reenacted  '99,  p.   33,  §  49  ;  R.   C.   §   406. 

§  407.  Same:  Errors  and  omissions.  Whenever  it  shall  appear  by 
affidavit  that  an  error  or  omission  has  occurred  in  the  publication  of  the 
names  or  descriptions  of  the  candidates  nominated  for  office,  or  in  the 
printing  of  the  tickets,  the  probate  court  of  the  county  may,  upon  appli- 
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cation  of  any  elector,  by  order,  require  the  county  auditor  or  municipal 
clerk  to  correct  such  error,  or  to  show  cause  why  such  error  should  not  be 
corrected. 

Hist.     R.   C.   §   407  ;   '90-91,   p.   57,    §    59,   reenacted        date  for  a  county  office  neglects  to  have  a  defect  in 


'99,  p.   33,   §   50. 

Cited:  McGrane  v.  Nez  Perce  Co.  (1910)  18  I 
714,  112  P.  312,  Ann.  Cas.  1912A  165,  32  L.  R.  A. 
(N.    S.)    730. 

Defective    ballots:      Correction:      Where    a    candi- 


the  official  ballot  corrected  as  provided  for  in  this 
section,  he  cannot,  after  the  election  is  had  and  he 
finds  himself  defeated,  raise  the  objection  that  the 
name  of  the  successful  candidate  was  improperly 
placed  on  the  official  ballot.  Baker  v.  Scott  (1895) 
4   I.  596,  43  P.  76. 


To  hold  that  the  numbering  of  ballots  by  the  elec- 
tion officers  has  the  effect  of  rendering  an  election 
void,  would  place  it  within  the  power  of  the  officers 
to    disfranchise  the   entire   electorate.      lb. 

Use  of  stickers:  I  doubt  that  our  court  would 
countenance  the  use  of  stickers  on  election  ballots 
to  vote  for  a  person  whose  name  is  not  printed  on 
the  ticket,  as  such  a  use  has  been  decided  a  mutila- 
tion of  the  ballot  in  other  states.  O.  A.  G.  '11-12, 
P    54. 

Ballots  upon  which  stickers  have  been  affixed  by 
the  voters  or  names  written  in  are  not  mutilated 
ballots  and  should  be  counted  in  all  respects  save 
for  the  candidate  whose  name  appears  on  the  sticker. 
O.  A.  G.  '13-14,  p.  30. 


§  408.  Only  official  ballots  counted.  No  ballot  must  be  used  or 
counted  at  any  election  except  the  legal  ballot  printed  by  the  county 
auditor,  or,  in  the  case  of  municipal  elections,  by  the  clerk  of  the  municipal- 
ity, and  distributed  according  to  law  by  the  distributing  clerk  within  the 
polling  place.  And  no  ticket  must  be  distributed  by  the  distributing  clerk, 
or  permitted  to  be  used  by  the  election  officers,  which  has  any  mark  or 
thing  on  the  back  or  outside  thereof  whereby  it  might  be  distinguished 
from  any  other  ballot  legally  used  on  the  same  day.  No  ballot  or  ticket 
printed  in  imitation  of  the  legal  ticket  furnished  by  the  county  auditor, 
or,  in  the  case  of  municipal  elections,  by  the  clerk  of  the  municipality, 
according  to  law,  shall  be  circulated  on  the  day  of  election,  or  brought 
into  the  polling  place,  and  no  elector  shall  be  permitted  to  vote  any  other 
ballot  than  the  one  he  received  from  the  distributing  clerk. 

Hist.  R.  C  §  408  ;  '90-91,  p.  57,  §  60,  reenacted 
'99,  p.  33,  §  51. 

Cited.  Huffaker  v.  Edgington  (1917)  30  I.  179, 
163  P.   793. 

Cross  ref .  Use  of  stickers  in  case  of  vacancy : 
S    392. 

Penalty  does  not  apply  to  electors:  The  prohibi- 
tion contained  in  this  section  against  election  offi- 
cers furnishing  the  electors  with  ballots  containing 
distinguishing  marks  is  directed  against  the  officers, 
but  the  statute  nowhere  prescribes  that  the  penalty 
for  violating  this  duty  or  a  failure  to  faithfully  dis- 
charge it  shall  be  visited  upon  the  electors  or  avoid 
the  election.  McGrane  v.  Nez  Perce  Co.  (1910)  18 
1  714,  112  P.  312,  Ann.  Cas.  1912A  165,  32  L.  R.  A. 
(N.   S.)    730. 

§  409.  Folding  of  ballots.  Every  ballot  used  at  any  general  election 
must,  before  it  is  handed  to  the  voter,  be  folded  by  the  distributing  clerk 
along  the  line  separating  the  two  columns  on  said  ballot  and  stamped  on 
the  outside  with  the  official  election  stamp.  After  the  ballot  has  been 
marked  by  the  voter,  it  shall  be  folded  in  the  same  manner  so  as  to  con- 
ceal its  contents  and  to  expose  the  impression  of  the  official  election  stamp 
on  the  back. 

Hist.      '17,   c.  93,    §    3,   p.   322  ;   R.   C   §   409. 

§  410.  Distribution  of  ballots.  It  shall  be  the  duty  of  the  county 
auditor  of  the  county  (or  the  municipal  clerk  in  the  case  of  municipal  elec- 
tions) to  furnish  and  cause  to  be  delivered  to  the  judges  of  election  of 
each  election  precinct  within  the  county  (or  within  the  municipality,  in 
the  case  of  municipal  elections),  in  which  an  election  is  to  be  held,  at  the 
polling  place  of  the  precinct  before  the  opening  of  the  polls,  the  proper 
number  of  tickets  required  by  this  title :  Provided,  That  not  less  than  60 
tickets  shall  be  furnished  for  each  50  electors  registered  in  each  precinct 
in  the  county  (and  in  the  case  of  municipal  elections,  each  precinct  in  the 
municipality). 

Hist.  '13,  c.  95,  p.  384  ;  '90-91,  p.  57,  §  62,  re- 
enacted  '99,   p.   33,   §    53;  R.   C   §   410. 

§411.  Record  of  number  of  ballots.  The  county  auditor  of  each 
county  shall  keep  a  record  of  the  number  of  tickets  printed  and  furnished 
to  each  polling  place  and  preserve  the  same  for  one  year. 

Hist.  R.  C.  §  411  ;  '90-91,  p.  57,  §  63,  reenacted 
'99,   p.   33,    §    54. 
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§  412.  Delivery  of  and  receipt  for  supplies.  The  required  number 
of  tickets,  together  with  the  official  stamp  and  ink  pad  for  the  purpose  of 
stamping  or  designating  the  official  tickets,  as  hereinbefore  provided,  shall 
be  delivered  to  the  judges  of  election  in  sealed  packages,  with  marks  on 
the  outside  clearly  designating  the  polling  place  for  which  they  are  in- 
tended, upon  receipt  of  which  at  least  a  majority  of  the  judges  of  election 
must  return  receipts  therefor  to  the  county  auditor  in  case  of  county  elec- 
tions, and  to  the  clerk  of  the  municipality  in  case  of  municipal  elections, 
and  the  several  auditors  and  clerks  shall  preserve  the  receipts  for  one  year. 

Hist.      R.   C.   §   412;   '90-91,   p.    57,    §    64,   reenacted 
"99,  p.    33,   §    55. 

§  413.  Instruction  cards  and  sample  ballots.  The  county  auditor  of 
each  county  in  case  of  a  general  election,  and  the  several  city  clerks  in 
case  of  city  elections,  shall  prepare  full  instructions  for  the  guidance  of 
voters  at  such  elections,  as  to  obtaining  tickets,  as  to  the  manner  of  mark- 
ing them,  and  as  to  obtaining  new  tickets  in  place  of  those  accidentally 
spoiled,  and  they  shall  respectively  cause  the  same,  together  with  copies 
of  sections  6370,  6371  and  6372,  of  the  title  relating  to  crimes  against 
the  elective  franchise,  to  be  printed  in  large,  clear  type,  on  separate  cards, 
to  be  called  cards  of  instruction.  The  county  auditor  of  each  county,  and 
the  several  city  clerks  in  case  of  a  municipal  election,  shall  furnish  four 
such  cards  to  the  judges  of  election  in  each  election  precinct,  and  one 
additional  card  for  each  50  registered  electors  or  fractional  part  thereof, 
at  the  same  time  and  in  the  same  manner  as  the  printed  tickets.  The 
judges  of  election  shall  post  not  less  than  one  of  such  cards  in  each  place 
or  compartment  provided  for  the  preparation  of  tickets,  and  not  less  than 
three  of  such  cards  elsewhere  in  and  about  the  polling  places,  upon  the 
day  of  election.  The  county  auditor  of  each  county,  and  the  several  city 
clerks  in  case  of  a  municipal  election,  shall  cause  to  be  printed  on  tinted 
or  colored  paper,  without  official  indorsement  of  any  kind,  and  furnish  to 
the  judges  of  election  of  each  election  precinct,  at  the  same  time  and  in 
the  same  manner  as  the  official  tickets  and  official  stamps,  six  sample  or 
specimen  tickets  and  one  additional  sample  ticket  for  each  50  registered 
electors  or  fractional  part  thereof  in  the  precinct.  The  sample  tickets 
shall  be  printed  like  the  official  or  regular  tickets,  and  of  the  same  size 
without  the  stub.  There  shall  be  posted  in  each  of  the  compartments  or 
booths,  one  of  the  sample  tickets  without  the  official  stamp,  and  not  less 
than  four  such  tickets  shall  be  posted  elsewhere  in  and  about  the  polling 
places  on  the  day  of  election.  It  shall  be  the  duty  of  the  same  officers,  at 
the  same  time  and  in  the  same  manner,  to  provide  and  furnish  to  each 
polling  place  proper  and  necessary  supplies  and  conveniences  for  marking 
the  tickets. 

Hist.     R.   C.   §   413;   '90-91,  p.    57,    §    65,   reenacted 
'99,  p.   33,   §    56. 

CHAPTER  31. 

CONDUCT  OF  ELECTION. 

§  414.  Election  officers  to  take  oath.  Before  opening  the  polls,  all 
officers  of  election  must  take  and  subscribe  an  oath  to  faithfully  perform 
the  duties  imposed  upon  them  by  law.  Any  elector  of  the  township  may 
administer  and  certify  such  oath. 

Hist.     R.   C.   §    414;   '90-91,   p.   57,    §    67,    reenacted 
'99,  p.  33,   g   58. 

§  415.  Opening  and  closing  of  polls.  At  all  elections  to  be  held 
under  this  title,  the  polls  must  be  opened  at  the  hour  of  8  o'clock  in  the 
forenoon,  if  the  regularly  appointed  judges  of  election  and  distributing 
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clerk  are  present;  but  in  case  they  are  not  present,  then  the  polls  must 
not  be  opened  by  the  judges  or  distributing  clerk  elected  until  the  hour  of 
9  o'clock,  unless  a  majority  of  the  regularly  appointed  judges  are  present, 
and  the  polls  must  continue  open  until  7  o'clock  in  the  evening  of  the 
same  day,  at  which  time  the  polls  must  be  closed;  and  upon  opening  the 
polls,  one  of  the  clerks,  under  the  direction  of  the  judges,  must  make 
proclamation  of  the  same ;  and  30  minutes  before  closing  the  polls,  procla- 
mation must  be  made  in  like  manner,  and  the  polls  closed  in  half  an  hour 
thereafter. 

Hist.      R.   C.   S    415;   '90-91,    p.   57,    S    68,   reenacted 
'99,   p.   33,   S   59. 

§  416.  Changing  polling  place.  Whenever  it  shall  become  impos- 
sible or  inconvenient  to  hold  an  election  at  the  place  designated  therefor, 
the  judges  of  election,  after  having  assembled  as  near  as  practicable  to 
such  place,  and  before  receiving  any  vote,  may  adjourn  to  the  nearest 
convenient  place  for  holding  the  election,  and  at  such  adjourned  place 
forthwith  proceed  with  the  election. 

Hist.     R.   C.   S   -116;   '90-91,   p.   57,    g   69,   reenacted 

'99,   p.   33,   g   60. 

§  417.  Same:  Proclamation  and  notice.  Upon  adjourning  any 
election,  as  provided  in  the  preceding  section,  the  judges  shall  cause  procla- 
mation thereof  to  be  made,  and  shall  post  a  notice  upon  the  place  where 
the  adjournment  was  made  from,  notifying  electors  of  the  change  of 
polling  place. 

Hist.      R.   C.    S    417;   '90-91,    p.   57,    §    70,   reenacted 
'99,  p.  33,   §   61. 

§  418.  Opening  ballot  boxes.  Before  receiving  any  ballots  the 
judge  must,  in  the  presence  of  any  persons  assembled  at  the  polling  place, 
open  and  exhibit,  close  and  lock,  the  ballot  boxes,  and  thereafter  they  must 
not  be  removed  from  the  polling  place  until  all  the  ballots  are  counted, 
nor  must  they  be  opened  until  after  the  polls  are  finally  closed,  and  then 
in  the  presence  of  the  bystanders :  Provided,  That  in  precincts  having  two 
sets  of  election  officers  and  duplicate  ballot  boxes,  as  provided  for  in  sec- 
tions 443  to  447,  inclusive,  of  this  title,  said  ballot  boxes  may  be  opened 
during  the  election  for  the  purpose  of  counting  the  ballots  as  in  said  sec- 
tions provided. 

Hist.      R.   C.   §    418;   '90-91,   p.   57,    §    73,   reenacted 
'99,    p.    33,    S    61,    modified   by    '99,    p.    372    (R.    C.    SS 

;  13-147). 

§  419.  Opening  supplies.  The  judges  of  election,  on  the  opening  of 
the  polls,  must  break  the  sealed  packages  of  election  tickets,  official  stamp 
and  other  supplies,  in  the  presence  of  bystanders. 

Hist.      R.   C.    §    419  ;   '90-91,   p.    57,   §    74,   reenacted 
"99.  p.  33,  S  65. 

§  420.  Judges  may  administer  oaths.  Either  judge  may  administer 
and  certify  any  oath  required  to  be  administered  during  the  progress  of 
an  election,  and  either  judge  may  challenge  a  voter  of  whose  qualifications 
to  vote  he  is  in  doubt,  but  in  such  case  one  of  the  remaining  judges  must 
administer  the  oath. 

Hist.      R.   C.    §    420;    '90-91,    p.   57,    S    75,   reenacted 
"99,   p.    33,    §    66. 

§  421.  Duties  of  constable.  The  constable  of  the  precinct  shall  be 
in  attendance  at  the  polling  place  on  the  day  of  election,  and,  where  there 
is  no  constable,  the  judges  of  election  may  appoint  some  capable  person 
to  act  as  such  during  the  election,  and  he  shall  have  the  power  to  make 
arrests  for  disturbance  of  the  peace,  as  provided  by  law  for  such  officers, 
and  he  shall  allow  no  one  within  the  guard  rail  of  the  polling  place  except 
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those  who  go  to  vote,  and  shall  allow  but  one  elector  in  a  compartment  at 
one  time. 

Hist.      R.   C.    §   421  ;   '90-91,   p.   57,   §   85,   reenacted 
99,  p.  33,   §   76. 

§  422.  Voting  to  continue  during  election.  Voting  may  commence 
as  soon  as  the  polls  are  opened,  and  may  be  continued  during  all  the  time 
the  polls  remain  open. 

Hist.      R.   C.    §    422;   '90-91,   p.   57,    §   81,   reenacted 
'99,  p.  33,  §  72. 

§  423.  Delivery  of  ticket  to  elector.  An  elector  desiring  to  vote 
shall  give  his  name  and,  if  requested  to  do  so,  his  residence,  to  one  of  the 
clerks  of  election,  who  shall  thereupon  announce  the  same  in  a  loud  and 
distinct  tone  of  voice,  clear  and  audible,  and  if  such  name  is  found  on 
the  check  list  by  the  election  officer  having  charge  thereof,  he  shall  like- 
wise repeat  the  said  name,  and  the  voter  shall  be  allowed  to  enter  the 
space  enclosed  by  the  guard  rail  as  hereinbefore  provided.  The  distribut- 
ing clerk  shall  give  him  one,  and  only  one,  ticket,  and  his  name  shall  be 
immediately  checked  on  said  list  by  placing  a  mark  on  the  registry  list 
to  denote  that  he  has  received  a  ticket,  and  the  ticket  must  be  stamped 
on  the  back  and  near  the  top  of  the  ticket  with  the  official  stamp  by  the 
distributing  clerk,  and  thereupon  delivered  to  the  elector.  Besides  the 
election  officers,  not  more  than  one  voter,  in  excess  of  the  voting  shelves 
or  compartments  provided,  shall  be  allowed  in  said  enclosed  space  at  one 
time. 

Hist.     R.   C.   §    423;   '90-91,   p.   57,    §   77,   reenacted 
'99,   p.   33,   §   68. 

§  424.  Manner  of  voting.  On  receipt  of  his  ticket  the  voter  shall 
forthwith  and  without  leaving  the  enclosed  space  retire  alone  to  one  of 
the  voting  shelves  or  compartments  so  provided  and  shall  prepare  his 
ticket  by  marking  in  the  appropriate  margin  or  placing  a  cross  (X)  oppo- 
site the  name  of  the  candidate  of  his  choice  for  each  office  to  be  filled,  or 
by  filling  in  or  writing  the  name  of  the  person  for  whom  he  wishes  to 
vote  in  the  blank  space  provided  therefor  under  each  office  to  be  filled  and 
following  the  names  of  the  regularly  nominated  candidates  and  marking  a 
cross  (X)  opposite  such  names.  In  voting  for  presidential  electors  he 
shall  mark  a  cross  (X)  opposite  the  political  designation  of  the  candidates 
for  president  and  vice  president  for  whom  he  wishes  to  vote  or  by  writing 
in  the  names  of  persons  for  presidential  electors  in  the  blank  spaces  pro- 
vided therefor  and  marking  a  cross  (X)  opposite  such  names.  In  case 
of  a  question  submitted  to  the  vote  of  the  people  and  appearing  on  the 
regular  ballot,  he  shall  mark  in  the  appropriate  margin  or  square  a  cross 
(X)  against  the  answer  which  he  desires  to  give.  In  case  of  questions 
submitted  to  voters  of  particular  localities  at  special  elections,  he  shall 
vote  by  marking  in  the  appropriate  margin  or  circle  the  cross  (X)  against 
the  answer  which  he  desires  to  give.  Before  leaving  the  voting  shelf  or 
compartment  the  voter  shall  fold  his  ticket  without  displaying  the  marks 
thereon  so  as  to  expose  the  impression  of  the  official  stamp  on  the  back  and 
he  shall  keep  the  same  so  folded  until  he  has  voted.  In  case  of  the  ballot 
voted  at  a  regular  general  election,  he  shall  fold  the  same  in  the  same  man- 
ner in  which  it  is  folded  by  the  distributing  clerk  before  being  given  to  the 
voter.  After  marking  his  ballot  the  voter  shall  hand  it  to  one  of  the  judges 
and  announce  his  name.  He  shall  mark  his  ticket  or  ballot  without  delay 
and  shall  quit  said  enclosed  space  as  soon  as  he  has  voted. 

No  such  voter  shall  be  allowed  to  occupy  a  voting  shelf  or  compart- 
ment already  occupied  by  another,  nor  to  remain  within  said  enclosed 
space  more  than  ten  minutes,  nor  to  occupy  a  voting  shelf  or  compartment 
more  than  five  minutes  in  case  all  of  such  shelves  or  compartments  are 
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in  use  and  other  voters  are  waiting  to  occupy  the  same.  No  voter,  not 
an  election  officer,  whose  name  has  been  checked  on  the  list  of  the  election 
officers,  shall  be  allowed  to  reenter  said  enclosed  space  during"  said  elec- 
tion. It  shall  be  the  duty  of  the  judges  for  the  time  being  to  secure  the 
observance  of  the  provisions  of  this  section :  Provided,  That  if  any  regis- 
tered elector,  who  is  blind  or  otherwise  disqualified  by  reason  of  physical 
infirmities  rendering  such  voter  incapable  of  personally  marking  his  bal- 
lot, desires  to  vote,  then  and  in  that  case  any  two  of  the  judges  not  of  the 
same  political  party  may,  at  the  request  of  such  elector,  mark  and  pre- 
pare his  ballot  for  him,  placing  an  (X)  mark  in  the  proper  place  and  oppo- 
site the  names  of  the  candidates  for  whom  such  elector  desires  to  vote. 
When  the  ballot  so  marked  by  the  judges  is  properly  prepared  and  folded 
it  shall  be  given  to  the  elector,  who  shall  deliver  it  to  the  proper  judge  to 
be  deposited  in  the  ballot  box,  as  in  other  cases.  The  judges  assisting  any 
such  physically  incapacitated  elector  in  the  preparation  of  his  ballot  must 
not  influence  or  attempt  to  influence  such  voter  in  the  selection  of  candi- 
dates to  be  voted  for,  and  any  judge  who  has  assisted  any  such  elector  who 
shall  divulge  to  any  person  the  name  of  any  candidate  for  whom  such 
elector  voted  shall  be  guilty  of  a  misdemeanor. 

Hift.      '17,   c.   93,    S    4,   p.    323;   '90-91,  p.   57,    §    78;  Cross    ref.      As   to    manner   of    voting:    See    also    § 

'95,  p.  91,  §  4,  reenacted  *99,  p.  33,  S   69,  modified  by        405. 

'05,   p.   311,    §    1    (R.   C.   §    405)  ;   R.   C.    §    424.  Name  written  on  ballot  without  cross  to  be  count- 

ed:     $S   404,   405.     See   O.  A.  G.   '11-12,   p.  42. 

§  425.  Spoiled  ballots.  No  person  shall  take  or  remove  any  ticket 
from  the  polling  place  before  the  close  of  the  polls.  If  an  elector  inad- 
vertently or  by  mistake  spoils  a  ticket,  he  shall  return  it  folded  to  the 
distributing  clerk,  who  must,  if  satisfied  of  such  inadvertence,  give  him 
another  ticket.  The  ticket  thus  returned  shall,  without  examination,  be 
immediately  canceled  by  writing  across  the  back,  or  outside  of  the  ticket 
as  folded,  the  words  "spoiled  ticket,  another  issued,"  and  deposit  the  de- 
faced ticket  in  a  box  provided  for  that  purpose.  And  no  one  shall  be 
allowed  within  the  guard  rails  of  the  polling  place,  except  the  election 
officers  duly  appointed,  together  with  the  number  of  voters,  as  provided 
in  this  chapter. 

Hist.      R.   C.   §   425;   '90-91,   p.    57,    §    79.   reenacted  Cross    ref.      Number    of    voters    allowed    inside   the 

'99,  p.  33,  §  70.  rails:      $   423. 

§  426.  Deposit  of  ballots  in  box.  The  judge  to  whom  any  ballot  may 
be  delivered  shall,  upon  the  receipt  thereof,  pronounce  in  an  audible  voice 
the  name  of  the  elector,  and  if  no  objection  shall  be  made  to  him,  and  the 
judges  are  satisfied  that  he  is  a  legal  voter,  and  is  duly  registered,  and 
the  official  stamp  is  plainly  visible  on  the  outside  of  the  folded  ballot,  he 
shall,  without  opening  or  examining,  immediately  deposit  the  ballot  in 
the  ballot  box,  and  the  clerks  of  the  election  shall  enter  the  name  of  the 
elector  in  the  poll  books. 

Hist.      R.   C.   S    426;   '90-91,   p.   57,    §   82,   reenacted 
'99,  p.  33,   S   73. 

§  426a.  Same:  Unstamped  ballots.  No  judge  of  election  shall  de- 
posit in  any  ballot  box  any  ballot  upon  which  the  official  stamp,  as  herein- 
before provided  for,  does  not  appear.  Every  person  violating  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor. 

Hist.      R.   C.   S   426a;   '90-91,    p.   57,   §   83,   reenacted 
'99,   p.  33,   S  74. 

§  427.  Officers  not  to  divulge  information.  No  officer,  judge  or  clerk 
shall  communicate,  except  for  some  purpose  authorized  by  law,  before  the 
polls  are  closed,  any  information  as  to  the  name  or  number  on  the  registry 
list  of  any  elector  who  has  not  applied  for  a  ticket,  or  who  has  not  voted 
at  the  polling  place;  and  no  officer,  judge  or  clerk,  or  other  person  whom- 
soever, shall  interfere  with,  or  attempt  to  interfere  with,  a  voter  when 
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marking  his  ticket.  No  officer,  judge  or  clerk,  or  other  person  shall  di- 
rectly or  indirectly,  attempt  to  induce  any  voter  to  display  his  ticket  after 
he  shall  have  marked  the  same,  or  to  make  known  to  any  person  the  name 
of  any  candidate  for  or  against  whom  he  may  have  voted. 

Hist.      R.   C.    §   427  ;   '90-91,   p.   57,    §   84,   reenacted 
'99,   p.   33,   §   75. 

§  428.  Challenging  voters.  In  case  any  person  offering  to  vote  is 
challenged,  one  of  the  judges  must  declare  the  qualifications  of  an  elector 
to  such  person;  if  the  person  so  challenged  then  declares  himself  duly 
qualified,  and  the  challenge  is  not  withdrawn,  one  of  the  judges  must  then 
tender  him  the  elector's  oath  as  provided  by  law. 

Hist.      '13.  c.  92,   S    19.  p.  379;  '90-91,   p.   57,   §   86, 
reenacted    '99,   p.    33,    S    77  ;   R.   C.    §    428. 
Cross    ref.      Elector's   oath :      S    396. 

§  428a.  Same:  Special  qualifications.  At  any  election  where  spe- 
cial qualifications  are  prescribed  by  law  where  a  voter  offers  himself  to 
vote  and  is  challenged,  he  shall  be  advised  by  the  election  judge  of  such 
special  qualification,  and  if  he  still  desires  to  vote,  and  the  challenge  be 
not  withdrawn,  he  shall  be  required  to  take  and  subscribe  the  following 
oath: 

"State  of  Idaho,         } 
County  of . Jss- 

I,  - — - -— ,  being  duly  sworn,  on  my  oath  depose  and  say  that  I 

possess  the  qualifications  required  and  prescribed  by  section  357,  Revised 
Codes  of  Idaho,  and  in  addition  thereto  that  I  possess  the  following  quali- 
fications:    (here  insert  special  qualifications.) 


Subscribed  and  sworn  to  before  me  this... day  of ,  19 

Election  Judge." 

Hist.  '13,  c.  92,  §  12,  p.  376.  This  section  does 
rot  appear  to  be  affected  by  the  repealing  clause  in 
'17,   c.   44,    $    10,   p.    103. 

§  429.  Same:  Challenge  for  want  of  citizenship.  If  the  person  be 
challenged  as  unqualified,  on  the  ground  that  he  is  not  a  citizen,  and  will 
not  exhibit  his  papers  pertaining  to  his  naturalization,  the  judges,  or  one 
of  them,  shall  put  the  following  questions : 

1.  Are  you  a  citizen  of  the  United  States? 

2.  Are  you  a  native  or  naturalized  citizen? 

3.  Have  you  become  a  citizen  of  the  United  States  by  reason  of  the 
naturalization  of  your  parents  or  one  of  them? 

4.  Where  were  your  parents,  or  one  of  them,  naturalized  ? 

If  the  person  offering  to  vote  claims  to  be  a  naturalized  citizen  of  the 
United  States,  he  shall  state,  under  oath,  when  and  in  what  court  he  was 
naturalized. 

Hist.  R.  C.  S  429  ;  '90-91,  p.  57,  §  87,  reenacted 
'(..9,   p.   33,  S   78. 

§  430.  Same:  For  conviction  of  felony.  If  the  challenge  is  on  the 
ground  that  the  person  challenged  has  been  convicted  of  felony  and  has 
not  been  pardoned,  he  must  not  be  questioned ;  but  the  fact  may  be  proved 
by  the  production  of  an  authenticated  copy  of  the  record,  or  by  the  oral 
testimony  of  two  witnesses  and  the  nonproduction  of  a  pardon. 

Hist.  R.  C.  §  430;  '90-91,  p.  57,  §  88,  reenacted 
'99,   p.   33,   §   79. 

§431.  Same:  For  want  of  residence:  For  nonage.  If  the  per- 
son be  challenged  as  unqualified  on  the  ground  that  he  has  not  resided  in 
this  state  for  six  months  immediately  preceding  the  election,  the  judges, 
or  one  of  them,  shall  put  the  following  questions : 
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1.  Have  you  resided  in  this  state  for  six  months  immediately  preced- 
ing this  election,  and  during  that  time  have  you  retained  a  home  or 
domicile  elsewhere? 

2.  Have  you  been  absent  from  this  state  within  the  six  months  imme- 
diately preceding  this  election? 

3.  If  so,  when  you  left,  was  it  for  a  temporary  purpose,  with  the 
design  of  returning  or  did  you  intend  remaining  away? 

4.  Did  you,  while  absent,  look  upon  and  regard  this  state  as  your 
home? 

5.  Did  you,  while  absent,  vote  in  any  state  or  territory? 

If  the  person  be  challenged  on  the  ground  that  he  has  not  resided  in 
the  county  30  days,  one  of  the  judges  shall  question  him  as  to  his  residence 
in  the  county,  precinct  or  ward  in  a  manner  similar  to  the  before  men- 
tioned method  of  questioning  a  person  as  to  his  residence  in  this  state. 

If  the  person  be  challenged  as  unqualified  on  the  ground  that  he  is  not 
21  years  of  age,  the  judges,  or  one  of  them,  shall  put  the  folowing  ques- 
tion: Are  you  21  years  of  age,  to  the  best  of  your  knowledge  and  belief? 
The  judges  of  election,  or  one  of  them,  shall  put  all  such  other  questions 
to  the  person  challenged  under  the  respective  heads  aforesaid,  as  may  be 
necessary  to  test  his  qualifications  as  an  elector  at  that  election. 

Hist.      R.   C.   §    431  ;   '90-91,  p.   57,    §   90,   reenacted 
'99,  p.  33,   §   81. 

§  432.  Same:  Residence:  How  determined.  The  judges  of  elec- 
tion, in  determining  the  residence  of  a  person  offering  to  vote,  shall  be 
governed  by  the  following  rules,  so  far  as  they  may  be  applicable : 

1.  That  place  shall  be  held  and  considered  to  be  the  residence  of  a 
person  in  which  his  habitation  is  fixed,  and  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning. 

2.  A  person  shall  not  be  considered  or  held  to  have  lost  his  residence 
who  shall  leave  his  home  and  go  into  another  state,  territory  or  county  of 
this  state,  for  temporary  purpose  merely,  with  an  intention  of  returning. 

3.  If  a  person  remove  to  any  other  state  or  to  any  of  the  territories, 
with  the  intention  of  making  it  his  permanent  residence,  he  shall  be  con- 
sidered and  held  to  have  lost  his  residence  in  this  state. 

4.  If  a  person  remove  from  one  county  in  this  state  to  any  other 
county  in  the  state  with  the  intention  of  making  it  his  permanent  resi- 
dence, he  shall  be  considered  and  held  to  have  lost  his  residence  in  the 
county  from  which  he  removed. 

Hist.     R.  C.  §   432;  '90-91,  p.  57,   §   89;  '95,  p.  91, 
§   6,  reenacted  '99,  p.  33,  §  80. 

§  433.  Oath  of  challenged  person.  If  the  challenge  be  not  with- 
drawn after  the  person  offering  to  vote  shall  have  answered  the  questions 
put  to  him  as  aforesaid,  one  of  the  judges  shall  tender  to  him  the  follow- 
ing oath:  "You  do  solemnly  swear  (or  affirm)  that  you  are  a  citizen  of 
the  United  States,  of  the  age  of  21  years;  that  you  have  been  a  resident 
of  this  state  for  six  months  next  immediately  preceding  this  election,  and 
have  not  retained  a  home  or  domicile  elsewhere;  that  you  have  been  for 
the  last  30  days,  and  now  are,  a  resident  of  this  county,  and  that  you  have 
not  voted  at  this  election." 

Hist.     R.  C.  §  433;  '90-91,  p.  57,  §  91;  '95,  p.  91, 
§    5,   reenacted   '99,   p.   33,   §   82. 

§  434.  Duty  of  clerks.  Whenever  any  person's  vote  shall  be  re- 
ceived after  having  taken  the  oath  or  affirmation  prescribed  in  the  pre- 
ceding section,  it  shall  be  the  duty  of  the  clerks  of  the  election  to  write 
on  the  poll  books,  at  the  end  of  the  person's  name,  "sworn." 

Hist.     R.   C.   §   434  ;   '90-91,   p.   57,   §   93,   reenacted 
'99,  p.   33,   §   84. 

146 


ABSENT  VOTING 


32:1 


§  435.  Judge's  duty  to  challenge.  It  shall  be  the  duty  of  any  judge 
of  election  to  challenge  any  person  offering  to  vote  whom  he  believes  not 
to  be  qualified  as  an  elector. 

Hist.      R.   C.    g    435;   '90-91,   p.    57,   §   94,   reenacted 
'99,  p.  33,  $  85. 

§  436.  Refusal  to  take  oath.  If  any  person  challenged  refuses  to 
take  the  oath  or  affirmation  tendered,  or  refuses  to  be  sworn  and  to  answer 
the  questions  touching  the  matter  of  naturalization,  he  must  not  be  al- 
lowed to  vote :  Provided,  That  after  such  oath  shall  have  been  taken,  the 
judges  may  nevertheless  refuse  to  permit  such  person  to  vote  if  they  shall 
be  satisfied  that  he  is  not  a  legal  voter. 

Hist.      R.    C.    §    436;    '90-91,    p.    57,    §§    92,    95,    re-  Cited:     Olympia  M.  &  M.   Co.  v.  Kerns   (1913)    24 

enacted   '99,   p.   33,   §§    83,   86.  I.    481,    135    P.    255,    59    L.    ed.    542   dis.,    35    SCR 

415,   236    U.   S.   211,  Ann.   Cas.   1917C   1021. 

§  437.  Disposal  of  stubs  and  defaced  tickets.  As  soon  as  the  polls 
are  finally  closed  the  distributing  clerk  must  deliver  to  the  judges  of  elec- 
tion the  book  or  books  of  tickets  from  which  tickets  have  been  taken  during 
the  election,  and  the  box  containing  the  defaced,  mutilated  or  returned 
ballots. 

Hist.      R.   C.    8    437;    '90-91,    p.    57,    8    96,    reenacted 
'99,   p.   33,   S   87. 

§  438.  Form  of  poll  lists.  The  following  is  the  form  of  poll  lists  to 
be  kept  by  the  judges  and  clerks  of  election : 

Poll  Lists. 

Of  the  election  held  in  the  precinct  of ,  in  the  county  of... ..,  on 

the day  of ,  in  the  year  A.  D.  one  thousand  nine  hundred  and 

A.  B.,  C.  D.  and  E.  F.,  judges,  and  G.  H.,  I.  J.  and  K.  L.,  clerks, 

of  said  election,  were  respectively  sworn  (or  affirmed),  as  the  law  directs, 
previous  to  their  entering  on  the  duties  of  their  respective  offices. 

Number  and  Names  of  Electors  Voting. 


No. 

Name 

No. 

Name 

1 
2 

A.  B. 
C.  D. 

3 
4 

E.  F. 
G.  H. 

We  hereby  certify  that  the  number  of  electors  voting  at  this  election 
amounts  to 

Attest : 
G.  H.,)  A.B.,) 

I.  J.,)  C.  D.,)  Judges  of  Election. 

K.  L.,)  E.  F.,) 

Hist.      R.   C.   §    438;   '90-91,   p.   57,    §    80,   reenacted  Poll   lists:      These  poll    lists  are  distinct   from   the 

"99     p    33     S   71  check    lists    prepared    hy   the    registrar    under    $    396. 

See  O.    A.   G.   '13-14,   p.   31. 

CHAPTER  32. 
ABSENT  VOTING. 

Note:  The  Oklahoma  statute  ('16,  c.  25,  p.  51)  provided  for  voting  in  another  county  hy 
voter  absent  from  own  county;  Virginia  statute  ('16,  c.  369,  p.  633)  for  ahsent  voters,  only  when 
required  by  regular  business,  to  vote  by  registered  mail  ;  and  Montana  statute  ('15,  c.  1  10,  p.  2  1 1  ) 
contains  provisions  in   general   similar  to  the  Idaho   law. 

32:1.  Absent  voting  authorized.  Any  qualified  elector  of  the  state 
of  Idaho  who  is  absent  or  expects  to  be  absent  from  the  election  precinct 
in  which  he  resides  on  the  day  of  holding  any  election  under  any  of  the 
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laws  of  this  state^in  which  an  official  ballot  is  required;  and  if  registration 
is  required  for  such  election,  who  is  duly  registered  therefor,  may  vote  at 
any  such  election,  as  hereinafter  provided. 

Hist.     '17,  c.  142,  §  1,  p.  453. 

32:2.  Appplication  for  ballot.  Any  such  absent  elector  may  make 
application  to  the  county  auditor,  the  city  clerk  or  other  proper  officer 
charged  by  law  with  the  duty  of  issuing  official  ballots  for  such  election, 
on  a  blank  to  be  furnished  by  such  issuing  officer,  for  an  official  ballot  or 
ballots  of  the  kind  or  kinds  to  be  voted  on  at  such  election,  which  applica- 
tion shall  be  made  not  more  than  15  days  nor  less  than  one  day  preceding 
such  election,  and  shall  be  duly  signed  and  sworn  to  by  such  elector  before 
an  officer  authorized  to  administer  oaths  and  shall  be  in  substantially  the 
following  form: 

"Application  for  Ballot  to  Be  Voted  at  the Election,  ,  19 

State  of )  I 

r  SS. 

County  of... ) 

I,  ,  do  solemnly  swear  that  I  am  a  duly  qualified  and 

registered  elector  of  the  state  of  Idaho  and  of ..county,  at 

in  the election  precinct.    I  expect  to  be  absent  from  said  election 

precinct  on  the  date  of  said  election.  I  hereby  apply  for  an  official  ballot 
or  ballots  to  be  voted  by  myself  at  such  election. 

Signed, 

Subscribed  and  sworn  to  before  me  this.. ....day  of. ,  19. 


(Official  Title)." 

Provided,  That  if  for  a  primary  election  ballot,  such  application  shall 
designate  the  applicant's  political  affiliation. 

The  blanks  in  said  statement  shall  be  filled  by  the  issuing  officer  to  the 
extent  necessary  to  identify  the  election  at  which  said  ballot  or  ballots  are 
proposed  to  be  cast.  The  issuing  officer  shall  keep  as  a  part  of  the  records 
of  his  office  a  list  of  all  applications  so  received  and  of  the  manner  and 
time  of  delivery  of  ballots  thereon. 

Hist.     '17,  c.   142,  §   2,  p.  454. 

32 :3.  Issuance  of  ballot.  The  officer  receiving  such  application  shall 
forthwith  deliver  to  said  applicant  elector  personally  or  shall  mail  to  him 
by  registered  mail,  postage  prepaid,  an  official  ballot  or  ballots,  one  of  each 
kind  thereof,  to  be  voted  on  by  the  electorate  at  such  election. 

Hist.     '17,  c.   142,  §   3,  p.  454. 

32:4.  Folding  of  ballot;  inclosure.  Such  officer  shall  fold  said  bal- 
lot or  ballots  as  specified  in  the  law  controlling  in  said  election  and  inclose 
same  in  an  official  envelope,  unsealed,  to  be  furnished  by  him,  which  en- 
velope shall  bear  on  its  face  the  name,  official  title  and  postoffice  address 
of  such  officer,  and  on  the  other  side  a  printed  statement  substantially  as 
follows : 

"I  am  a  duly  qualified  and  registered  elector  of  the  state  of  Idaho, 

county,  election  precinct.     My  personal  attendance  in 

said  election  precinct  on ,  19 ,  the  date  of  the.. ....election 

in  said  precinct,  is  prevented. 

Dated ,  19 

Signed, 

Provided,  That  if  the  ballot  or  ballots  inclosed  are  for  a  primary  elec- 
tion, the  statement  must  designate  the  elector's  political  affiliation. 

The  blanks  in  said  statement  shall  be  filled  by  such  issuing  officer  to 
the  extent  necessary  to  identify  the  election  at  which  said  ballot  or  ballots 
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are  proposed  to  be  cast.    There  shall  also  be  printed  upon  the  back  of  said 
official  envelope  a  copy  of  sections  5  and  13  of  this  chapter. 

Hist.     '17,   c.   142,   §  A,  p.  455. 

32:5.  Return  of  ballot.  On  marking  such  ballot  or  ballots  such 
absent  elector  shall  refold  same  as  theretofore  folded  and  shall  enclose 
the  same  in  said  official  envelope  and  seal  said  envelope  securely  and  mail 
by  registered  mail  or  deliver  it  in  person  to  the  officer  who  issued  same 
at  least  one  day  before  the  date  of  such  election.  Said  ballot  or  ballots 
shall  be  so  marked,  folded  and  sealed  by  said  voter  in  private  and  secretly. 

Hist.     '17,  c.   142,   §   5,  p.  455. 

32:6.  Transmission  of  ballot  to  polls.  On  receipt  of  such  absent 
elector's  ballot  or  ballots  said  officer  receiving  same  shall  forthwith  inclose 
same,  unopened,  together  with  the  application  upon  which  such  ballot  or 
ballots  were  issued,  in  a  carrier  envelope  indorsed  with  the  name  and 
official  title  of  such  officer  and  the  words:  "Absent  voter's  ballot,  to  be 
opened  only  at  the  polls  on  election  day  while  said  polls  are  open."  He 
shall  hold  the  same  until  the  delivery  of  the  official  ballots  to  the  judges 
of  election  of  the  precinct  in  which  said  elector  resides  and  shall  deliver 
said  ballot  or  ballots  to  said  judges  with  such  official  ballots,  or  in  case 
said  ballot  or  ballots  are  received  by  such  officer  after  the  delivery  of  the 
official  ballots  to  such  judges  he  shall  forthwith,  upon  its  receipt,  inclose 
it  in  a  carrier  envelope,  as  heretofore  prescribed,  addressed  to  the  judges 
of  such  election  precinct  in  their  official  capacity  and  mail  the  same,  postage 
prepaid,  to  such  judges  of  election  or  deliver  or  send  the  same  by  agent 
to  such  judges  without,  however,  incurring  any  expense  for  such  delivery 
to  the  county  or  municipality,  as  the  case  may  be. 

Hist.     '17,  c.   142,   §   6,  p.  455. 

32:7.  Deposit  of  ballot.  Between  the  opening  and  closing  of  the 
polls  on  such  election  day  the  judges  of  election  of  such  precinct  shall  open 
the  carrier  envelope  only,  announce  the  absent  voter's  name  and  compare 
the  signature  upon  the  application  with  the  signature  of  the  ballot  en- 
velope, and  in  case  they  find  such  signatures  to  correspond  and  the  appli- 
cant to  be  a  duly  qualified  elector  of  the  precinct  and  that  he  has  not 
theretofore  voted  at  said  election  they  shall  open  the  ballot  envelope  and 
remove  the  ballot  or  ballots  without  destroying  the  indorsements  on  the 
envelope,  nor  unfolding  nor  permitting  the  ballot  or  ballots  to  be  unfolded, 
and  having  indorsed  the  ballot  or  ballots  as  other  ballots  are  required  to 
be  indorsed  shall  deposit  the  same  in  the  proper  ballot  box  and  cause  the 
absent  voter's  name  to  be  entered  on  the  poll  books  the  same  as  though 
he  had  been  present  and  voted  in  person. 

Hist.     '17,  c.   142,  §  7,  p.  456. 

32:8.  Rejection  of  defective  ballots.  The  judges  shall  reject  such 
ballot  or  ballots  as  do  not  conform  to  the  foregoing  requirements,  or  in 
case  the  ballot  envelope  has  been  theretofore  opened  or  contains  more  than 
one  ballot  of  any  one  kind,  and  rejected  ballots  shall  each  be  indorsed  as 
"rejected,"  with  the  reasons  therefor  and  fastened  to  the  ballot  envelope 
and  application  accompanying  same.  All  rejected  ballots  shall  be  inclosed 
and  securely  sealed  in  an  envelope  upon  which  the  judges  shall  indorse 
"defective  absentee  ballots"  with  the  name  of  the  precinct  and  the  date 
of  election  at  which  they  were  rejected,  signed  by  said  judges,  and  shall 
return  to  the  same  officer  and  in  the  same  manner  as  by  law  provided  for 
the  return  and  preservation  of  spoiled  or  mutilated  ballots.  All  applica- 
tions and  ballot  envelopes  shall  be  returned  by  the  judges  to  the  officer  to 
whom  the  returns  of  the  election  are  made. 

Hist.     '17,  c.   142,   §  8,  p.  456. 
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32:9.  Challenging  absentee's  vote.  The  vote  of  any  absent  voter 
may  be  challenged  for  cause  as  though  he  were  present  and  the  judges  of 
election  shall  have  all  the  powers  and  authority  given  by  law  to  hear  and 
determine  the  legality  of  such  absentee  vote  or  ballot. 

Hist.      '17,   c.   142,    §   9,   p.   456. 

32:10.  Effect  of  intervening  death  of  absent  voter.  Whenever  proof 
of  the  death  of  any  such  absent  voter,  occurring  prior  to  the  opening  of  the 
polls  for  such  election,  shall  be  furnished  to  the  judges  at  said  election 
before  the  ballot  of  such  voter  is  voted  such  ballot  shall  be  returned  with 
unused  ballots  to  the  officer  to  whom  unused  ballots  are  returned,  but  the 
casting  of  such  ballot  shall  not  invalidate  the  election. 

Hist.     '17,  c.   142,   $   10,  p.  457. 

32:11.  Double  voting  prohibited.  No  elector  whose  absentee  ballot 
shall  have  been  voted  at  any  election  shall  vote  in  person  at  such  election 
and  no  absentee  ballot  of  such  voter  shall  be  voted  if  said  elector  shall  have 
theretofore  voted  at  said  election  in  person. 

Hist.     '17,  c.   142,  §   11,  p.  457. 

32:12.  General  election  laws  applicable.  All  the  provisions  of  the 
election  laws  in  force  in  this  state  at  the  time  of  any  such  election  and 
not  inconsistent  with  this  chapter  relative  to  the  furnishing  of  ballots  and 
ballot  boxes,  the  canvassing  and  the  making  of  return  of  the  election  and 
governing  the  election  so  held  shall  apply  with  full  force  and  effect  to  all 
cases  of  voting  created  by  virtue  hereof. 

Hist.     '17,  c.  142,  §  12,  p.  457. 

32:13.  Penal  provisions.  Any  person  who  knowingly  shall  make 
falsely  the  affidavit  hereinbefore  provided  shall  be  guilty  of  perjury  and, 
upon  conviction  thereof,  shall  be  punished  in  the  manner  provided  by  law 
for  such  offense.  Any  person  who  falsely  personates  another  in  making 
said  application  or  statement  in  this  chapter  provided  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  90  days,  or  by  a  fine  not  exceeding 
$500.  If  any  person  who,  having  procured  an  official  ballot  or  ballots 
as  heretofore  provided,  shall  neglect  or  refuse  to  return  same  to  the 
issuing  officer  within  the  time  and  in  the  manner  in  this  chapter  provided 
or  shall  wilfully  violate  any  provision  of  this  chapter,  he  shall  be  guilty 
of  a  misdemeanor  and  shall  be  punished  by  imprisonment  in  the  county 
jail  not  exceeding  90  days  or  by  a  fine  not  exceeding  $500.  Official 
neglect  or  malfeasance  by  any  of  the  officers  named  in  this  chapter  in  the 
performance  of  their  duties  created  by  virtue  of  the  provisions  hereof  is 
governed  by  the  provisions  of  section  6354. 

Hist.     '17,  c.  142,  §  13,  p.  457. 

32:14.  Interpretation  of  chapter.  This  chapter  shall  be  deemed  to 
provide  a  method  of  voting  in  addition  to  the  method  provided  by  other 
statutes  and  to  such  extent  as  amendatory  of  such  other  statutes  relating 
to  the  manner  and  method  of  voting. 

Hist.     '17,  c.  142,  §   14,  p.  457. 

CHAPTER  33. 
CANVASS  OF  RETURNS. 

ARTICLE    1. 
CANVASS  BY  JUDGES. 

§  439.  Canvass  of  votes.  When  the  polls  are  finally  closed  the 
judges  of  election  must  immediately  proceed  to  canvass  the  votes  given  at 
such  election.    The  canvass  must  be  public,  in  the  presence  of  bystanders, 
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and  must  be  continued  without  adjournment  until  completed  and  the  result 
thereof  declared. 

Hist.     R,   C.   §    439;   '90-91,   p.   57,    §   97,   reenacted 
'99,  p.   33,   §   88. 

§  440.      Comparison  of  poll  lists,   ballots   and   stubs:      Void   ballots. 

The  canvass  must  commence  by  comparison  of  the  poll  lists  from  the  com- 
mencement, and  a  correction  of  any  mistake  that  may  be  found  therein, 
until  they  are  found  to  agree.  The  box  must  then  be  opened,  and  the 
ballots  found  therein  counted  by  the  judges,  unopened,  and  the  number 
of  ballots  in  the  box  must  agree  with  the  number  marked  on  the  poll  list 
or  registry  list  as  having  received  a  ticket,  and  this  number,  together  with 
the  number  of  defaced,  mutilated  and  returned  ballots,  must  agree  with 
the  number  of  stubs  or  counterfoils  in  the  books  from  which  the  tickets 
have  been  taken. 

Any  ballot  or  part  of  a  ballot  from  which  it  is  impossible  to  determine 
the  elector's  choice,  shall  be  void  and  shall  not  be  counted :  Provided,  That 
when  a  ballot  is  sufficiently  plain  to  gather  therefrom  a  part  of  the  voter's 
intention,  it  shall  be  the  duty  of  the  judges  to  count  such  part. 

Hist.     R.   C.    §    440;   '90-91,   p.   57,   §   98,   reenacted 
'99,  p.  33,   §  89. 

Cross  ref.     Only  official  ballots  counted:     §  408. 

§  441.  Count:  Certificate  by  judges  and  clerks.  The  ballots  and 
poll  lists  agreeing,  the  board  must  then  proceed  to  count  and  ascertain 
the  number  of  votes  cast,  and  the  clerks  must  set  down  in  their  poll  books 
the  name  of  every  person  voted  for,  and  then  at  full  length  the  office  for 
which  such  person  received  such  votes,  and  the  number  he  did  receive, 
the  number  being  expressed  at  full  length ;  such  entry  to  be  made,  as  nearly 
as  circumstances  will  permit,  in  the  following  form,  to  wit : 

At  an  election  held  at  the  house  of  (A.  B.)  in  the  town  (district  or 

precinct)  of ,  in  the  county  of.— ...,  and  in  the  state  of  Idaho,  on 

the day  of ,  A.  D. . ,  the  following  named  persons  received 

the  number  of  votes  annexed  to  their  respective  names  for  the  following 

described  offices,  to  wit:     (A.  B.)  has votes  for  member  of  congress; 

(I.  J.)  has votes  for  member  of  state  senate;  (K.  L.)  has. votes  for 

member  of  house  of  representatives,  (and  in  like  manner  for  any  other 
person  voted  for).    Certified  by  us, 

Attest : 
S.  T.,)  M.  N.,) 

U.  V.,)  Clerks  of  election.  O.  P.,  )  Judges  of  election. 

W.Y.,)  Q.R.,  ) 

Hist.     R.    C.   §    441  ;   '90-91,   p.   57,   §   99,   reenacted 
'99,  p.  33,  §  90. 

§  422.      Transmission  of  supplies  to  county  commissioners:     Custody. 

After  the  canvass  of  the  votes  the  judges  of  election  must  enclose  and 
seal  one  of  the  poll  lists ;  also  all  stubs  and  unused  ticket  books,  elector's 
oaths,  defaced  or  mutilated  ballots,  and  the  election  stamp,  under  cover, 
directed  to  the  clerk  of  the  board  of  county  commissioners  of  the  county 
in  which  such  election  was  held.  The  packages  thus  sealed  must  be  de- 
livered direct  to  the  said  clerk  personally,  or  transmitted  by  special  mes- 
senger without  expense  to  the  county,  or  deposited  in  the  nearest  post 
office,  by  one  of  the  judges  to  be  chosen  by  lot,  and  the  postage  thereon 
and  the  fees  for  registering  the  same  must  be  fully  prepaid,  and  said 
package  must  be  duly  registered  and  receipt  therefor  taken.  The  second 
poll  list,  together  with  the  ballots,  must  be,  by  said  judges,  placed  in  the 
ballot  box,  and  by  them  sealed  up  and  then  deposited  with  one  of  said 
judges,  to  be  decided  by  lot  if  they  cannot  otherwise  agree;  and  the  said 
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poll  list  and  ballots  must  be  kept  with  the  seal  unbroken  for  at  least  eight 
months,  unless  the  same  is  required  as  evidence  in  a  court  of  law  in  any 
case  arising  under  the  election  laws  of  this  state,  and  then  only  when  the 
judge  having  said  ballot  box  in  charge  is  served  with  a  subpoena  requiring 
him  to  produce  the  same  in  court  as  evidence  in  any  such  before  mentioned 
case,  when  the  same  may  be  opened  under  the  direction  of  the  court.  l 

Hist.     '13,  c.  92,  §  20,  p.  379;  '90-91,  p.  57,  §   100,  When   applicable:      This  section   applies  when  the 

reenacted  '99,   p.   33,   §  91  ;  '01,  p.  291,   §   1  ;  R.  C.   §  returns  are  properly  made   and  are  not  returned  to 

442.      References    to    "clerk    of    the    district    court,"  the  judges  for  correction.     Where  returns  have  been 

"'freeholder's  oaths"  and  "third  poll  list"  omitted  to  rejected  the  judges  may,  under  §  448,  open  the  ballot 

conform    to    system   of    registration    provided    '17,    c.  box  for  the  purpose  of  correcting  the  returns.  Davies 

44,  p.  90.  v.    Comrs.   Nez    Perce    Co.    (1914)    26   I.    450,    143   P. 

945. 

§  443.  Appointment  of  two  sets  of  officers.  In  every  precinct 
where,  at  the  general  election  then  next  preceding,  there  were  more  than 
100  votes  cast  for  the  office  of  governor,  the  board  of  county  commission- 
ers of  the  county  wherein  the  same  is  situated,  shall,  at  the  time  provided 
for  the  appointment  of  election  officers,  appoint  two  sets  of  such  officers, 
and  in  making  such  appointment  shall  designate  which  set  shall  act  under 
the  provisions  of  this  and  the  following  sections  of  this  article.  And  such 
board  shall  also  make  suitable  provision  for  the  carrying  of  these  sections 
into  effect. 

Hist.     R.  C.   §   443;  '99,  p.  372,   §    1.  Primary   elections:      In    precincts   where   two   sets 

Two  sets  of  officers:     Two  full  sets  of  officers  are  of    officers   work    during    general    election,    the    same 

contemplated,    and    the    judges    appointed    in    these  number    should   be   appointed   for   the   primary   elec- 

precincts   may   choose   two  clerks  in   every  instance.  tion.     O.  A.  G.    11-1..,  p.  48. 
O.  A.  G.   '11-12,  p.  48. 

§  444.  Duplicate  ballot  boxes.  When,  at  any  election  in  any  pre- 
cinct to  which  these  sections  apply,  5  votes  shall  have  been  cast,  another 
ballot  box  for  receiving  ballots  shall  be  used,  and  the  first  ballot  box  shall 
be  closed  and  delivered  to  such  judges  designated,  as  provided  in  the  pre- 
ceding section,  who  shall  proceed  to  the  place  provided  for  them,  and  shall 
at  once  count  the  votes  in  said  ballot  box;  and  when  counted,  they  shall 
return  said  emptied  ballot  box  to  the  judges  receiving  the  ballots  and 
otherwise  conducting  the  election,  and  the  latter  shall  then  deliver  to  the 
judges  who  were  designated  to  count  the  ballots,  the  second  ballot  box, 
and  such  judges  shall  immediately  count  the  ballots  therein  contained  as 
above  provided;  and  they  shall  continue  so  to  count  the  ballots  and  so 
to  exchange  the  ballot  boxes  till  the  close  of  the  polls,  after  which  time 
both  sets  of  judges  shall,  acting  separately,  count  the  remaining  ballots, 
dividing  the  same  between  them. 

Hist.     '13,  c.   24,   p.  94  ;  '99,  p.   372,   §   2  ;  R.   C.   § 

444. 

§  445.      Counting   of   ballots:      Witnesses:      Concealment   of  results. 

The  board  of  county  commissioners  of  the  several  counties  must  provide 
two  sets  of  ballot  boxes  for  all  precincts  where  these  sections  apply,  and 
shall  provide  a  suitable  and  convenient  place  or  room  immediately  ad- 
joining the  place  where  the  election  is  being  held,  for  the  use  of  the  elec- 
tion officers  counting  the  ballots  during  the  day.  Such  counting  may  be 
witnessed  by  one  representative  from  each  of  the  political  parties  repre- 
sented upon  the  official  ballot,  which  representative  shall  be  designated  in 
writing  by  the  chairman  and  secretary  of  the  respective  county  central 
committees,  or  in  case  of  a  city  election  by  the  city  central  committe,  and 
who  shall  each  take  and  subscribe  an  oath  before  one  of  the  judges  of  elec- 
tion that  he  will  not,  prior  to  the  closing  of  the  polls,  communicate  in  any 
manner,  directly  or  indirectly,  by  word  or  sign,  the  progress  of  the  count- 
ing, nor  the  result  so  far  as  ascertained,  nor  any  information  whatsoever 
in  relation  thereto;  and  such  representatives  and  the  judges  counting  the 
ballots  shall  be  confined  to  the  room  or  place  provided,  and  shall  not  leave 
the  same  during  the  count  except  in  case  of  necessity,  and  then  in  the 
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custody  of  the  constable  of  election ;  nor  shall  any  such  election  officers  or 
party  representatives  in  any  manner,  directly  or  indirectly,  by  word  or 
sign,  disclose  or  communicate  the  progress  of  the  counting,  nor  the  result 
so  far  as  ascertained,  nor  any  information  whatsoever  in  relation  thereto, 
until  the  polls  are  closed. 

Any  person  who  shall  intentionally  ascertain  or  attempt  to  ascertain 
the  progress  or  state  of  the  count  before*  the  close  of  the  polls,  and  any 
officer  of  election  or  party  representative  designated  as  aforesaid,  who 
shall  violate  any  of  the  provisions  of  this  section,  shall  be  guilty  of  a 
felony,  and  shall  be  punished  by  a  fine  not  to  exceed  $1000,  or  imprison- 
ment in  the  penitentiary  for  a  period  not  to  exceed  one  year,  or  by  both 
such  fine  and  imprisonment. 

Hist.     R.  C.  §   445;  *99,  p.  372,  §  4;  '01,  p.  16,   §1. 

§  446.  Judges  to  join  in  making  return.  All  the  judges  of  election 
shall  join  in  making  the  return  to  the  board  of  county  commissioners. 

Hist.     R.  C.   §  446  ;  '99,  p.  372,  §   3. 

§  447.  Application  of  sections.  These  sections  shall  only  apply  to 
general  and  direct  primary  elections,  and,  except  as  herein  modified,  the 
general  election  laws  are  in  every  way  applicable  to  the  precincts  acting 
under  the  provisions  hereof,  and  to  all  the  officers  of  election. 

Hist.  R.  C.  §  447  ;  '99,  p.  372,  §§  5,  6.  "And 
direct  primary"  inserted  on  the  authority  of  '09,  p. 
196,  H.  B.  16,  §  21    (C.  L.  27:21). 

ARTICLE    2. 
CANVASS  BY   COUNTY   COMMISSIONERS. 

§  448.  Canvass  of  returns;  abstracts  of  votes;  certificate  of  elec- 
tion. The  board  of  county  commissioners,  the  auditor  acting  as  clerk, 
in  the  several  counties,  must  act  as  a  board  of  canvassers  of  elections, 
and  must,  on  the  tenth  day  after  any  general  or  special  election,  or  sooner, 
if  all  the  returns  be  received,  and  any  two  of  the  commissioners  are  pres- 
ent, proceed  publicly,  at  their  office,  to  open  the  returns  and  canvass  the 
votes  of  said  election,  and  make  up  abstracts  thereof;  and  it  is  their  duty 
to  canvass  and  make  up  abstracts  of  all  returns  that  are  intelligible  on 
their  face  and  which  are  sufficiently  authenticated  to  show  what  returns 
they  are;  and  if  any  returns  are  rejected  on  account  of  informality,  am- 
biguity or  uncertainty — and  none  must  be  rejected  for  other  causes — then 
it  is  the  duty  of  the  board  to  deliver  the  returns  so  rejected  to  the  sheriff 
of  the  county,  who  must  proceed  at  once  to  summon  and  call  together  the 
board  of  judges  of  election  of  the  precinct  from  which  said  returns  were 
received,  and  inform  them  that  such  return  has  been  rejected;  and  it  is 
the  duty  of  such  board  of  judges  to  meet  publicly  at  the  place  where  the 
election  was  held  in  their  precinct,  immediately  after  receiving  such  no- 
tice, and  at  once  proceed  to  put  said  return  in  due  form  and  certify  to 
the  same;  and  for  the  purpose  of  so  doing  they  may  have  the  ballot  box 
brought  in  and  opened  in  their  presence  and  the  contents  thereof  in- 
spected, and  when  said  returns  have  been  duly  corrected  they  must  be 
delivered  into  the  hands  of  the  sheriff,  and  the  board  of  canvassers  may 
adjourn,  to  await  the  correction  of  said  returns,  for  the  period  of  not 
more  than  five  days  at  one  time,  nor  more  than  10  days  in  all.  When 
said  canvass  is  completed  the  abstracts  must  be  made  up  and  signed  by 
the  board.    The  abstracts  shall  be  made  out  in  the  following  manner : 

The  abstract  of  votes  for  electors  for  president  and  vice  president  of 
the  United  States  shall  be  on  one  sheet,  and  the  abstract  of  votes  for 
United  States  senator  and  representative  in  congress  shall  be  on  another 
sheet,  and  the  abstract  of  votes  for  officers  of  the  executive  department 
shall  be  on  another  sheet,  and  the  abstract  of  votes  for  senators  shall  be 
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on  another  sheet,  and  the  abstract  of  votes  for  representatives  shall  be 
on  another  sheet,  and  the  abstract  of  votes  for  judges  of  the  supreme 
court  shall  be  on  another  sheet,  and  the  abstract  of  votes  for  judges  of 
the  district  court  shall  be  on  another  sheet,  and  the  abstract  of  votes  for 
county  and  precinct  officers  shall  be  on  another  sheet;  and  it  shall  be  the 
duty  of  the  auditor  of  the  county  immediately  to  make  out  a  certificate 
of  election  to  each  of  the  persons  having  the  highest  number  of  votes  for 
county  and  precinct  officers,  respectively,  and  cause  such  certificate  to  be 
delivered  to  the  person  entitled  to  it  If  any  two  or  more  persons  have 
an  equal  number  of  votes  for  the  same  county  or  precinct  office,  and  a 
higher  number  than  any  other  person,  the  county  commissioners  shall 
immediately  determine  by  lot  which  of  the  two  candidates  shall  be 
elected. 


Hist.  R.  C.  §  448  ;  '90-91,  p.  57,  §  101,  reenacted 
'09,  p.  33,  §  92.  "United  States  senator"  inserted 
on  authority  of  '13,  c.  114,  p.  433. 

Cited:  Roberts  v.  Kartzke  (1910)  18  I.  552,  111 
P.  1. 

Correction  of  returns:  Under  this  section  the 
judges  of  election  have  authority,  when  their  re- 
turns have  been  rejected,  to  reopen  the  ballot  boxes 
for  the  correction  of  the  same.  Davies  v.  Comrs.  of 
Nez  Perce  Co.   (1914)    26  I.   450,   143  P.  945. 


Duty  of  canvassers:  The  board  of  commissioners, 
acting  as  a  board  of  canvassers,  has  no  authority 
to  declare  any  person  elected  to  an  office,  but  must 
make  out  the  abstracts  of  votes  for  each  office  sepa- 
rately, and  deliver  them  to  the  auditor  whose  duty 
it  is,  as  auditor  and  not  as  clerk  of  the  board,  to 
make  out  a  certificate  of  election  to  each  of  the 
persons  having  the  highest  number  of  votes.  Cun- 
ningham v.  George  (1892)  3  I.  45(5,  31  P.  809,  Ann. 
Cas.    19 16 A  711. 


§  449.  Disposition  of  abstracts  of  votes.  The  auditor  of  the  county, 
immediately  after  making  out  abstracts  of  votes  given  in  his  county,  shall 
make  a  copy  of  such  abstracts  and  deliver  or  transmit  the  same  in  a  regis- 
tered package  by  mail  to  the  office  of  the  secretary  of  state;  the  original 
abstracts  he  shall  file  and  record  in  a  book  in  his  office  to  be  kept  for  that 
purpose.  He  shall  also  certify  to  the  abstracts  and  copies,  and  affix  thereto 
the  county  seal,  and  the  said  auditor  shall  indorse  on  the  back  of  each 
abstract:  "Certified  copy  of  the  abstract  of  votes  cast  for  governor,  etc., 
members  of  the  legislature,  etc.,  (as  the  case  may  be)  cast  at  the  regular 
election  in county, ,  19 " 

Hist.  R.  C.  §  449;  "90-91,  p.  57,  §  102,  reenacted 
'90,  p.  33,  §  93. 

ARTICLE    3. 
STATE  BOARD  OF  CANVASSERS. 

§  450.  Constitution  of  board.  The  governor,  secretary  of  state, 
state  auditor,  state  treasurer  and  attorney  general,  or  any  three  of  them, 
shall  constitute  the  state  board  of  canvassers,  and  shall  canvass  the  ab- 
stracts of  votes  cast  in  the  different  counties  of  the  state  for  electors  of 
president  and  vice  president  of  the  United  States,  for  United  States  sen- 
ator and  representatives  in  congress,  for  judges  of  the  supreme  court  and 
district  courts,  and  for  senators  and  representatives  and  all  state  officers. 

Hist.  R.  C.  §  450;  '90-91,  p.  57,  §  103,  reenacted 
'99,  p.  33,  §  94.  "United  States  senator"  inserted 
en  authority  of  '13,  c.  114,  p.  433;  "representative" 
changed  to  plural. 

§  451.  Delay  in  remitting  abstracts.  If  from  any  county  no  such 
abstract  of  votes  shall  have  been  received  within  20  days  next  after  elec- 
tion by  the  secretary  of  state,  he  shall  dispatch  a  special  messenger  to 
obtain  a  copy  of  the  same  from  the  county  auditor  of  such  county,  and 
such  county  auditor  shall  immediately,  on  demand  of  such  messenger, 
make  out  and  deliver  to  him  the  copy  required,  which  copy  of  the  abstract 
of  votes  the  messenger  shall  deliver  to  the  secretary  of  state  without 
delay.  The  said  messenger  shall  receive  as  compensation  for  his  services 
$3  per  day  and  15  cents  for  each  mile  traveled  in  going  to  and  returning 
from  the  county  seat  of  said  county,  by  the  usual  route,  to  be  paid  by  the 
county. 

Hist.  R.  C.  §  451;  '90-91,  p.  57,  §  104,  reenacted 
'99,  p.  33,  §  95. 
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Cited:  Olympia  M.  &  M.  Co.  v.  Kerns  (1913)  24 
I.  481,  135  P.  255;  dis.  236  U.  S.  211,  59  L.  ed.  542, 
35  S.  C.  R.  415;  Ann.  Cas.   1917C  1021. 
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§  452.  Meeting  of  board.  For  the  purpose  of  canvassing  the  result 
of  elections,  the  state  board  of  canvassers  shall  meet  at  the  office  of  the 
secretary  of  state,  at  10  o'clock  of  the  forenoon  of  the  20th  day  after 
any  election  for  any  of  the  officers  mentioned  in  section  450  (if  it  be  not 
on  Sunday;  if  it  be  on  Sunday,  then  they  shall  meet  on  the  21st  day), 
when  they  shall,  if  the  returns  from  all  the  counties  of  the  state  be 
in  the  possession  of  the  secretary  of  state,  proceed  to  canvass  the  votes. 
If  the  returns  are  not  all  in,  they  shall  adjourn  from  time  to  time,  as  they 
deem  proper,  to  await  the  receipt  of  all  the  returns :  Provided  hoivever, 
That  on  the  second  Wednesday  of  December  next  after  the  election,  they 
shall  canvass  the  votes,  whether  all  the  returns  be  received  or  not. 

Hist.     R.  C.   §  452;  '90-91,  p.  57,   §    105,  reenacted 
'99,  p.  33,  §  96. 

§  453.  Duties  of  board:  Statement  of  result.  The  state  board  of 
canvassers,  when  met  in  accordance  with  law  and  a  quorum  (three)  being 
present,  shall  proceed  to  examine  and  make  statement  of  the  whole  num- 
ber of  votes  given  at  any  such  election  for  all  the  officers  mentioned  in 
section  450,  that  shall  have  been  voted  for  in  said  election,  which  state- 
ment will  show  the  names  of  the  persons  to  whom  such  votes  shall  have 
been  given  for  either  of  the  said  offices,  and  the  whole  number  given  to 
each,  distinguishing  the  several  districts  and  counties  in  which  they  were 
given.  They  shall  certify  such  statement  to  be  correct,  and  subscribe  their 
names  thereto,  and  they  shall  thereupon  determine  what  persons  have 
been,  by  the  greatest  number  of  votes,  duly  elected  to  such  offices,  or  either 
of  them,  and  shall  indorse  and  subscribe  on  such  statement  a  certificate 
of  their  determination,  and  deliver  it  to  the  secretary  of  state. 

Hist.     R.  C.   §  453  ;  '90-91,  p.   57,  §   106,  reenacted  volve  no   judicial   discretion.      Lansdon   v.    S.    Bd.   of 

"99,  p.  33,  §  97.  Canvassers   (1910)    18  I.  596,   111  P.    133,   Ann.  Cas. 

Ministerial    duties:      The  duties   of   the   state   can-  1913A  703. 

vassing  board   are   adding   up   the   votes   received   by  Constitutional    amendments:      It    is   not   necessary 

the    several    candidates,    as   returned    by   the    several  for  the  state  board  of  canvassers  to  declare  in  terms 

county   boards,    ascertaining  the   total    vote,    and  de-  whether,    in    their    opinion,    any    amendment    to    the 

daring  and  certifying  the  result.     These  are  purely  constitution  has  been  adopted  or  not.     Hays  v.  Hays 

clerical,  ministerial  and  administrative  acts,  and  in-  (1897)   5  I.  154,  47  P.  732,  Ann.  Cas.  1916B  1005. 

§  454.  Same :  In  case  of  tie  vote.  If  any  two  or  more  persons  have 
an  equal  and  the  highest  number  of  votes  for  member  of  either  house  of 
the  legislature,  for  judge  of  the  supreme  or  district  courts,  or  for  any 
state  office,  other  than  those  mentioned  in  section  1,  of  article  IV,  of  the 
constitution,  the  state  canvassers  shall  proceed  to  determine,  by  lot,  which 
of  the  candidates  shall  be  declared  elected.  Reasonable  notice  shall  be 
given  to  each  candidate  of  the  time  when  such  election  will  be  so  deter- 
mined. 

Hist.     R.  C.  S   454;  '90-91,  p.  57,  §  107;  '95,  p.  90,  Cited:     Olympia  M.  &  M.  Co.  v.   Kerns   (1913)    24 

§    1,    reenacted   '99,   p.    33,    §    98.  I.  481,  135  P.  255;  dis.  236  U.  S.  211,  59  L.  ed.  542, 

35  S.  C  R.  415;  Ann.  Cas.  1917C   1021. 

§  455.  Record  of  statement:  Certificates  of  election.  The  secre- 
tary of  state  shall  record  in  his  office,  in  a  book  to  be  kept  by  him  for  that 
purpose,  each  certified  statement  and  determination  as  made  by  the  state 
board  of  canvassers,  and  shall,  without  delay,  make  out  and  transmit  to 
each  of  the  persons  thereby  declared  to  be  elected  a  certificate  of  his 
election,  certified  by  him  under  his  seal  of  office. 

Hist.     R.  C   §  455;  '90-91,  p.   57,  §   108,  reenacted  Cross   ref.      Certificate   of   election    is    prima    facie 

'99,  p.  33,  §  99.  evidence  of  right  to  membership  in   legislature:   S   35. 

ARTICLE    4. 
ERRORS  AND   MISTAKES   IN  BALLOTS  AND   RETURNS. 

§  456.  List  of  members  of  legislature.  Upon  the  day  fixed  by  law 
for  the  assembling  of  the  legislature,  the  secretary  of  state  shall  lay  before 
each  house  a  list  of  the  members  elected  thereto,  with  the  districts  they 
represent,  in  accordance  with  the  returns  in  his  office. 

Hist.     R.  C   §   456  ;  '90-91,  p.  57,   §    109,  reenacted 
'99,  p.  33,   §    100. 
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§  457.  Misspelled  names  on  ballots.  Whenever  the  judges  of  elec- 
tion in  any  precinct  or  ward  discover  in  the  canvassing  of  votes  that  the 
name  of  any  candidate  voted  for  be  misspelled,  or  the  initial  letters  of  his 
Christian  name  or  names  be  transposed  or  omitted  in  part,  or  altogether, 
on  the  ballot,  the  vote  or  votes  for  such  candidate  shall  be  counted  for 
him,  if  the  intention  of  the  elector  to  vote  for  him  be  apparent ;  and  when- 
ever the  board  of  county  canvassers,  or  of  state  canvassers,  shall  find  that 
the  returns  from  any  precinct,  ward,  county  or  district  (as  the  case  may 
be)  do  not  strictly  conform  to  the  requirements  of  law,  in  the  making, 
certifying  and  returning  of  the  same,  the  votes  polled  in  such  precinct, 
ward,  county  or  district  shall,  nevertheless,  be  canvassed  and  counted,  if 
such  returns  shall  be  sufficiently  explicit  to  enable  such  boards,  or  any 
person  or  persons  authorized  to  canvass  votes  and  returns,  to  determine 
therefrom  how  many  votes  were  polled  for  the  several  persons  who  were 
candidates  and  voted  for  at  the  election  of  which  the  votes  are  being  can- 
vassed. 

Hist.     R.  C.  §  457;  '90-91,  p.   57,   §   116,  reenacted  Jurisdiction   of  state   board:      Under   this   and  the 

'99,  p.  33,  §  103.  next   section,  the   state   canvassing  board  has   power 

Ministerial  duties  of  state  board:  It  is  not  the  to  f.end  the  returns  from  any  county  back  for  cor- 
business  of  the  state  board  to  determine  whether  section  ;  but  whether  it  does  so,  or  declines  to  do 
any  illegal  votes  have  been  cast  or  not.  Their  duties  so-  19  "ot  acting  in  excess  of  its  jurisdiction  to  can- 
are  purely  clerical,  ministerial  and  administrative  ™s|*he  /e*urns  and  d*°1*™  th?  result  Lansdon  v. 
and  involve  no  judicial  discretion.  Lansdon  v.  S.  f-  Bd.  of  Canvassers  (1910)  18  I.  596,  111  P.  133, 
Bd.  of  Canvassers  (1910)  18  I.  596,  111  P.  133,  Ann.  lo4- 
C'as.   1913A  703. 

§  458.  Correction  of  mistakes.  If  upon  proceeding  to  canvass  the 
votes  it  shall  clearly  appear  to  the  canvassers  that  in  any  statement  pro- 
duced to  them  certain  matters  are  omitted  in  such  statement  which  should 
have  been  inserted,  or  that  any  mistakes  which  are  clerical  merely,  exist, 
they  shall  cause  the  said  statement  to  be  sent  by  one  of  their  number 
(whom  they  shall  depute  for  that  purpose)  to  the  precinct  or  ward  judges, 
or  to  the  county  board  of  canvassers  (as  the  case  may  be)  from  whom  they 
were  received,  to  have  the  same  corrected;  and  the  judges  of  election  or 
county  auditor  (as  the  case  may  be),  when  so  demanded,  shall  make  such 
correction  as  the  facts  of  the  case  require,  but  shall  not  change  or  alter 
any  decision  before  made  by  them,  but  shall  only  cause  their  canvass  to 
be  correctly  stated;  and  the  canvassing  board  may  adjourn  from  day  to 
day  for  the  purpose  of  obtaining  and  receiving  such  statement :  Provided 
always,  That  they  shall  not  delay  counting  past  the  day  provided  by  law 
for  the  completion  of  the  canvass. 

Hist.     R.  C  §   458;  '90-91,  p.  57,  §   117,  reenacted  Cited:      Lansdon    v.    S.    Bd.    of   Canvassers    (1910) 

"99,   p.   33,    §    104.  18  I.   596,   111   P.   133,  Ann.   Cas.   1913A  703. 

Cross,   ref.     Day   provided  for  completion   of  can- 
vass:     §   452. 

CHAPTER  34. 

PRESIDENTIAL  ELECTORS. 

§  459.  Certificates  of  election.  The  secretary  of  state  shall  prepare 
lists  of  the  names  of  the  electors  of  president  and  vice  president  of  the 
United  States,  elected  at  any  election,  procure  thereto  the  signature  of 
the  governor,  affix  the  seal  of  the  state  to  the  same,  and  deliver  one  of 
such  certificates  thus  signed  to  each  of  said  electors  on  or  before  the  second 
Wednesday  in  December  next  after  such  election. 

Hist.     R.  C  §   459  ;  '90-91,  p.  57,  §   110,  reenacted 
'99,   p.    33,    §    101. 

Cited:     S.  v.  Gifford  (1912)   22  I.  613,  126  P.  1060. 

§  460.  Election  for  presidential  electors.  There  shall  be  an  election 
held  in  this  state  for  the  election  of  such  electors,  at  the  times  appointed 
by  any  law  of  the  congress  or  the  constitution  of  the  United  States  for 
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such  election,  and  when  such  election  shall  be  special,  the  same  shall  be 
called  and  held,  and  the  votes  polled  and  canvassed,  in  all  respects  as  at 
a  general  election,  and  the  duties  of  the  electors  so  elected  shall  be  the 
same  as  prescribed  by  law  for  electors  elected  at  a  general  election. 

Hiet.      R.    C.    §    460;    '90-91,    p.    57,    latter   part   of  Not   state    officers:      Presidential    electors    are    not 

S    115,   reenacted   '99,    p.    33,    §    102.  state   officers:      S.    v.    Gifford    (1912)    22    I.    613,    126 

P.    1060. 

§  461.  Meeting  of  electors.  The  electors  chosen  to  elect  a  president 
and  vice  president  of  the  United  States  shall,  at  12  o'clock  noon  on  the 
day  which  is  or  may  be  directed  by  the  congress  of  the  United  States, 
meet  at  the  seat  of  government  of  this  state,  and  then  and  there  perform 
the  duties  enjoined  upon  them  by  the  constitution  and  laws  of  the  United 
States. 

Hist.     R.  C.   §  461  ;  '90-91,  p.  57,   §    111,  reenacted        regular    terms    of    office,    but   discharge    their    duties 
'99,   p.   66,    §    1.  at    one    meeting.      S.    v.    Gifford    (1912)    22    I.    613, 

Term    of    office:       Presidential    electors    have    no        ^6  P-    1060. 

§  462.  Same:  Notice  to  governor:  Vacancies.  Each  elector  of 
president  and  vice  president  of  the  United  States  shall,  before  the  hour 
of  12  o'clock  noon  on  the  day  next  preceding  the  day  fixed  by  the  law  of 
congress  to  elect  a  president  and  vice  president,  give  notice  to  the  governor 
that  he  is  at  the  seat  of  government  and  ready  at  the  proper  time  to  per- 
form the  duties  of  an  elector;  and  the  governor  shall  forthwith  deliver 
to  the  electors  present  a  certificate  of  all  the  names  of  the  electors;  and 
if  any  elector  named  therein  fails  to  appear  before  9  o'clock  on  the  morn- 
ing of  the  day  of  election  of  president  and  vice  president  as  aforesaid, 
the  electors  then  present  shall  immediately  proceed  to  elect,  by  ballot,  in 
the  presence  of  the  governor,  persons  to  fill  such  vacancies. 

Hist.     R.   C.   §   462;  '90-91,  p.  57,   §   112,  reenacted 
'99,   p.   66,    §    2. 

§  463.  Filling  vacancies:  Tie  vote.  If  more  than  the  number  of 
persons  required  to  fill  the  vacancies,  as  aforesaid,  have  the  highest  and 
an  equal  number  of  votes,  then  the  governor,  in  the  presence  of  the  electors 
attending,  shall  decide  by  lot  which  of  said  persons  shall  be  elected ;  other- 
wise they,  to  the  number  required,  having  the  greatest  number  of  votes, 
shall  be  considered  elected  to  fill  such  vacancies. 

Hist.     R.  C.  §   463;  '90-91,  p.  57,   §   113,  reenacted 
'99,  p.   66,   §   3. 

§  464.  Notification  of  election  to  fill  vacancy.  Immediately  after 
such  choice  is  made  the  names  of  the  persons  so  chosen  shall  forthwith  be 
certified  to  the  governor  by  the  electors  making  such  choice ;  and  the  gov- 
ernor shall  cause  immediate  notice  to  be  given  in  writing  to  the  electors 
chosen  to  fill  such  vacancies;  and  the  said  persons  so  chosen  shall  be 
electors,  and  shall  meet  the  other  electors  at  the  same  time  and  place,  and 
then  and  there  discharge  all  and  singular  the  duties  enjoined  on  them  as 
electors  aforesaid  by  the  constitution  and  laws  of  the  United  States  and 
of  this  state. 

Hist.     R.  C.  8   464  ;  '90-91,  p.  57,   §   114,  reenacted 
'99,  p.  66,   S   4. 

§  465.  Compensation  of  electors.  Every  elector  of  this  state  for 
the  election  of  president  and  vice  president  of  the  United  States,  hereafter 
elected,  who  shall  attend  and  give  his  vote  for  those  offices  at  the  time 
and  place  appointed  by  law,  shall  be  entitled  to  receive  the  sum  of  $o  per 
day  for  each  day's  attendance  at  such  election,  and  15  cents  per  mile  lor 
each  mile  he  shall  travel  in  going  to  and  returning  from  the  place  where 
the  electors  shall  meet,  by  the  most  usual  traveled  route,  to  be  paid  out 
of  the  general  fund,  and  the  state  auditor  shall  audit  the  amount  and 
draw  his  warrant  for  the  same. 

Hist.     R.  C.   §   465;  '90-91,  p.   57,   §    115,  reenacted 
'99,    p.    66,    §    5    (see  R.   S.   465). 
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CHAPTER  35. 

REMOVAL  OF  COUNTY  SEATS  AND  CHANGING  COUNTY 

BOUNDARIES. 

§  466.  Time  for  holding  county  seat  election.  All  elections  for  the 
removal  of  county  seats  shall  be  held  at  the  same  time  and  place  at  which 
general  elections  are  held. 

Hi  t.     R.  C.   §  466  ;  '90-91,  p.  57,   §   118,  reenacted  Cross    ref.      Question    of    removal    of    county    seats 

'99,    p.    33,   §    105.  to   be   presented   not    more   than    once   in    six    years: 

Const.    XVIII,    2. 

§  467.  Petition  for  removal.  Public  notice  shall  be  given  of  the 
intention  to  circulate  a  petition  praying  for  the  removal  of  the  county 
seat  of  any  county  from  its  then  present  location  to  some  other  point  with- 
in said  county,  and  in  said  petition  designated,  at  least  10  days  before  the 
same  is  circulated,  by  publication  in  some  newspaper  printed  in  the  county 
(if  there  be  one),  and  by  posting  three  printed  notices  in  three  public 
places  at  the  county  seat,  and  a  like  number  at  the  place  to  which  the 
county  seat  is  proposed  to  be  removed,  in  which  notices  the  intent  of  said 
petition  shall  be  set  forth ;  and  all  signers  to  such  petition  or  petitions 
shall  be  void  and  stricken  from  such  petition  if  procured  six  months  be- 
fore the  first  day  of  the  term  of  court  at  which  the  application  is  to  be 
made;  and  whenever  such  petition  or  petitions,  addressed  to  the  district 
court  of  such  county,  and  stating  the  time  when  such  election  shall  be  held, 
shall  be  signed  by  a  number  of  legal  voters  of  said  county,  equal  in  num- 
ber to  a  majority  of  all  votes  cast  at  the  last  general  election  therein,  and 
shall  be  filed  in  the  office  of  the  clerk  of  the  district  court  of  said  county, 
not  less  than  20  nor  more  than  40  days  before  the  first  day  of  the  term 
of  said  court  next  preceding  the  next  general  election,  unless  said  term 
commences  after  the  first  day  of  October,  then,  in  such  case,  the  next  pre- 
ceding term.  Such  petition  shall  be  deemed  a  proposal  to  remove  the 
county  seat  of  such  county,  and  the  point  designated  in  said  petition  shall 
be  deemed  and  taken  as  fixed  by  said  petition,  in  pursuance  of  law,  when- 
ever the  court  shall  order  an  election  to  such  point  as  hereinafter  provided, 
as  the  point  to  which  it  is  proposed  to  remove  the  county  seat  of  such 
county. 

Hist.  R.  C.  §  467;  '90-91,  p.  57,  §  119,  reenacted 
'99,  p.  33,   §   106. 

Qualifications  of  signers:  The  signers  of  the 
petition  for  the  removal  of  a  county  seat  need  not 
be  registered  voters,  but  merely  persons  who  are 
oualified  to  register  as  voters.  Wilson  v.  Bartlett 
(1900)    7   I.   271,   62  P.   416. 

Same:  Determination  of  Qualifications:  When  a 
petition  is  presented  to  a  court  for  the  removal  of 
a  county  seat  and  all  the  signers  state  over  their 
signatures  that  they  are  qualified  electors  of  such 
county,  the  petitioners  make  prima  facie  case,  and 
no  further  evidence  of  the  qualifications  of  such 
signers  is  required  unless  a  contestant  appears  and 
enters  his  contest.  If  specifications  in  contestant's 
affidavit  raise  no  valid  objection  to  the  qualifica- 
tions of  any  of  the  signers  of  the  petition,  the  court 
is    justified   in    finding,    without    further    proof,    that 

§  468.  Same:  How  signed.  Each  petitioner  signing  such  petition 
shall  write,  or  cause  to  be  written,  opposite  to  his  name  on  said  petition, 
the  name  of  the  city  and  ward  in  which  he  then  resides,  if  he  resides  in 
a  city;  or,  if  he  does  not  reside  in  a  city,  then  the  name  of  the  precinct  in 
which  he  resides  at  the  time  of  signing  such  petition ;  and  no  person  shall 
sign  such  petition  unless  he  shall  be,  at  the  time,  a  legal  voter  at  general 
elections. 

Hist.  R.  C.  §  468;  '90-91,  p.  57,  §  120,  reenacted 
'99,    p.    33,    §    107. 
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'"  of  the  signers  of  said  petition  are  qualified  elec- 
tors,     lb. 

In  this  section  the  legislature  has  declared  what 
evidence  makes  out  a  prima  facie  case  in  carrying 
out  the  provision  of  Const.  XVIII,  2,  that  the  pe- 
tition must  be  that  "of  a  majority  of  the  qualified 
voters  of  the  county."  Lippincott  v.  Carpenter 
(1912)    22   I.   675,    127   P.   557. 

Number  of  petitions:  Several  petitions  may  be 
presented  at  one  time,  and  the  court  should  consider 
all,  and  determine  which,  if  any,  contains  a  ma- 
jority of  the  qualified  electors  of  the  county.  Lip- 
pincott v.  Carpenter   (1912)    22  I.  675,   127  P.  557. 

Withdrawing  names:  Names  may  be  withdrawn 
from  the  petition  at  any  time  prior  to  its  submis- 
sion to  the  court.  Lippincott  v.  Carpenter  (1912) 
22   I.   675,    127   P.   557. 


REMOVAL  OF  COUNTY  SEATS  C.  35  §  473 

§  469.  Petition  open  to  inspection.  Said  petition  or  petitions  shall, 
after  they  are  filed  in  the  office  of  the  clerk  of  the  district  court  of  the 
county  be  open  to  the  inspection  of  any  and  all  citizens  of  the  county,  but 
shall  not  be  removed  therefrom. 

Hist.     R.  C.  §   469  ;  '90-91,  p.  57,   §   121,  reenacted 
'99,   p.  33.   §    108. 

§  470.  Contesting  right  to  sign  petition.  Any  citizen  and  legal  voter 
at  general  elections  in  said  county  may  contest  the  right  of  any  person 
whose  name  is  subscribed  to  said  petition,  to  sign  such  petition  under  this 
chapter,  and  shall  have  the  right  to  contest  said  petition  as  to  any  names 
subscribed  thereto  that  he  shall  have  good  reason  to  believe  are  fictitious : 
Provided,  He  shall,  10  days  before  the  first  day  of  the  term  of  said  court, 
file  in  the  office  of  the  clerk  of  the  district  court  of  such  county,  a  list  of 
the  names  of  the  persons  whose  right  to  sign  said  petition  he  is  desirous 
of  contesting,  together  with  his  affidavit  indorsed  thereon,  that  he  has 
good  reason  to  believe,  and  does  verily  believe,  that  such  persons  named  in 
said  list  are  not  legal  voters  of  such  county  and  had  no  right  in  law  to 
sign  such  petition;  and  shall  also  file  in  the  office  of  said  clerk,  10  days 
before  said  term  of  said  court,  a  list  of  such  names  as  he  has  reason  to 
believe  are  fictitious,  together  with  his  affidavit,  that  he  has  good  reason 
to  believe,  and  does  verily  believe,  that  such  names  are  fictitious;  and 
such  persons  shall  have  the  right  to  contest  such  petitions  only  as  to  the 
names  included  in  said  lists. 

Hist.     R.  C.  §  470  ;  '90-91,  p.  57,   §    122,   reenacted  reduce  the  number  of  names  on  the  petition  to  less 

'99,    p.    33,    §    109  than    the    number    required   by    law  ;   if   it   does   not, 

Affidavit  of  contest:     The  affidavit  of  a  contestant  }he  trial  court  ought  to  deny  the  contest  and  strike 

must    show    that   the    list   of    names    that   he   desires  *h*     ^^V/To   v*  I\a^  "     V'     Bartlett 

tc     contest,     if     stricken     from    the     petition,     would  U»«WJ     '    *■    *'l.    *>*   **■    4ib. 

§  471.  Same:  Procedure  in  case  of  contest.  It  shall  be  the  duty 
of  said  court,  on  the  first  day  of  and  during  said  term  of  court,  to  hear  all 
evidence  for  and  against  said  petition  or  petitions  as  to  the  lists  of  names 
filed  in  said  court  under  this  chapter,  and  to  strike  from  such  petition  or 
petitions  all  names  proven  by  competent  evidence  to  be  fictitious,  and  the 
names  of  persons  having  no  legal  right  to  sign  the  same  under  this  chap- 
ter. In  case  there  shall  be  no  contest,  or  if  the  court  finds,  after  striking 
from  said  petition  or  petitions  all  names  proven  to  be  fictitious,  and  all 
names  not  legally  signed  thereto,  that  it  still  contains  the  number  of  names 
of  legal  voters  required  by  this  chapter,  the  court  shall  order  said  election 
according  to  the  prayer  of  said  petition.  In  case  of  a  contest  to  said 
petition  or  petitions,  it  shall  be  the  duty  of  the  clerk  of  said  court,  on 
request  of  the  persons  contesting  any  petition  under  the  provisions  of  this 
chapter,  to  issue  subpoenas  for  such  witnesses  as  said  persons  shall  name; 
and  it  shall  be  the  duty  of  said  clerk,  on  request  of  any  legal  voter  of  the 
county  for  the  purpose  of  sustaining  any  petition,  in  like  manner  to  issue 
subpoenas  for  such  witnesses  as  he  shall  name.  Said  subpoenas  to  be  made 
returnable  to  the  term  of  court  at  which  such  contest  will  be  made. 

Hist.     R.  C.   g   471  ;  '90-91,  p.  57,   $    123,  reenacted 
"99,    p.   33,    §    110. 

§  472.  Same :  Contests  have  precedence.  All  cases  of  contest 
arising  upon  said  petitions  or  affidavits  shall  have  precedence  over  all 
other  cases  at  said  term  of  said  court,  and  shall  be  heard  and  determined 
at  said  term,  and  the  decision  of  the  court  shall  be  final. 

Hi«t      R    C ■    §   472-  '90-91     p    57,   §   124,  reenacted  ccurt    shall    be    final,"    it    was    intended    to    indicate 

'c,o     n"aa    I    11  i  that   such   decision    was   in    harmony   with    §    4807    R. 

'"'  ;    '                 ,        „.                                      ...      AaA  S.,     and    appealable.      Wilson    v.     Hartlett     (1900)     7 

Right   of   appeal:      This   section   was   not   intended  f    96q     ao   p     415 

to  take  away  the  right  of  appeal   in   proceedings  of  •    -     * 
this  kind,  and  by  the  language,  "the  decision  of  the 

§  473.  Voting  for  removal  of  county  seat.  The  voting  for  the  re- 
moval of  any  county  seat  shall  be  by  ballot,  and  each  ballot  shall  have 
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printed  or  written  thereon  the  words  stated  in  section  479.  Such  ballot 
shall  be  smaller  than  the  general  election  ballots,  and  shall  be  officially 
stamped,  and  there  shall  be  printed  or  written  thereon  the  words  "county 
seat  ballot,"  and  any  elector  who  is  registered,  as  in  this  title  provided, 
and  who,  in  addition  to  being  qualified  to  vote  for  county  officers,  has  re- 
sided in  the  county  six  months  and  in  the  precinct  90  days,  shall  be  per- 
mitted to  vote  for  or  against  the  removal  of  the  county  seat,  by  handing 
to  one  of  the  judges  of  election  a  county  seat  ballot,  at  the  same  time  an- 
nouncing that  he  is  entitled  to  vote  on  the  question  of  the  removal  of  the 
county  seat.  If  the  judges  of  election  are  of  the  opinion  that  the  said 
elector  is  entitled  to  vote  on  the  question  of  the  removal  of  the  county 
seat,  his  ballot  shall  then  be  deposited  in  the  ballot  box,  and  the  clerks  of 
election  shall  write  opposite  his  name  in  brackets  the  words  "county  seat" 
or  "county  division/'  as  the  case  may  be. 

Hist.     R.  C.  §  473;  '90-91,  p.  57,   §   125,  reenacted  Cross   ref.     Qualifications  of  voters  at  county  seat 

'99,   p.   33,   §    112.  elections:      Const.    XVIII,    2. 

§  474.  Same:  Challenging  voters.  Any  person  who  offers  to  vote 
on  the  question  of  the  removal  of  the  county  seat  may  be  challenged  by 
any  person  and  for  any  of  the  reasons  allowed  for  other  challenges,  and 
the  rules  provided  for  other  challenges  shall  apply  to  such  challenges. 

Hist.     R.  C.   §  474  ;  '90-91,  p.  57,  §   126,  reenacted 
'99,  p.  33,   §   113. 

§  475.  Canvass  of  returns.  The  returns  for  county  seat  elections 
shall  be  canvassed  by  the  same  officers  and  in  the  same  manner  as  the 
returns  for  county  and  precinct  officers  are  canvassed,  and  the  result  of 
the  vote  for  the  removal  of  the  county  seat  shall  be  officially  declared  by 
the  county  board  of  canvassers  in  the  following  manner : 

They  shall  record  the  total  votes  cast  in  each  ward  or  precinct  both  for 
and  against  the  proposed  removal,  upon  the  book  provided  for  recording 
the  results  of  the  general  election.  This  record  shall  be  made  upon  a  sepa- 
rate page,  or  pages,  of  said  book,  and  after  the  record  is  complete  and 
the  total  result  known,  they  shall  make  a  complete  copy  of  such  record, 
certified  to  by  each  member  of  the  board.  They  shall  deposit  this  certifi- 
cate with  the  county  auditor,  who  shall,  without  delay,  file  the  same  with 
the  clerk  of  the  district  court  which  authorized  the  election,  and  the  auditor 
shall  also  cause  a  copy  of  the  certificate  to  be  published  in  some  newspaper 
of  general  circulation  in  the  county. 

Hist.      R.   C   §   475;   '90-91,   p.   57.   §    127,   reenacted 
'99,  p.   33,   §   114. 

§  476.  Same:  Result  of  vote.  When  the  attempt  has  been  made  to  re- 
move the  county  seat  of  any  county,  as  in  this  chapter  provided,  and  the 
county  board  of  canvassers  have  found  and  declared  that  two-thirds  of 
the  voters  of  the  county  who  have  voted  for  or  against  such  removal  have 
voted  in  favor  of  such  removal,  then  said  county  seat  of  said  county  is 
thereby  removed  to  the  point  named  in  the  petition. 

Hist.     R.  C.  §   476;  '90-91,  p.  57,   §   128,  reenacted  Cross    ref.      Two-thirds   affirmative    vote   required: 

'99,  p.  33,  §   115.  Const.  XVIII,  2. 

§  477.  Changing  county  boundaries.  Whenever  the  legislature  has 
enacted  that  a  part  of  any  county  be  stricken  off  from  any  county,  and 
annexed  to  an  adjoining  county,  the  provisions  of  the  constitution  being 
complied  with,  the  qualified  electors  who  have  resided  90  days  next  pre- 
ceding the  first  general  election  after  the  passage  of  this  chapter  within 
the  boundary  lines  of  the  territory  stricken  off  and  annexed,  shall  be  per- 
mitted to  vote  at  said  general  election,  for  or  against  said  annexation. 
If  a  majority  of  said  electors  voting  at  said  election  vote  in  favor  of 
annexation,  said  territory  is  then  stricken  off  and  annexed,  as  provided 
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in  this  chapter:     Provided,  That  all  the  requirements  of  the  constitution 
have  been  complied  with. 

Hist.     R.  C.  §   477;  '90-91,   p.   57,   §   129,  reenacted  Cross    ref.      Constitutional    requirements:      XVIII 

'99,  p.   33,   §   116.  &S    3,    4. 

§  478.  Conduct  of  election.  The  rules  and  regulations  for  voting 
at  county  seat  elections,  as  provided  in  this  chapter,  so  far  as  they  apply 
to  ballots,  voting,  challenging,  canvassing  the  returns  and  declaring  the 
result,  shall  apply  to  elections  for  the  striking  off  of  any  part  of  any 
county  and  annexing  the  same  to  any  adjoining  county. 

Hist.     R.  C   §  478;  '90-91,  p.  57,   §   130.   reenacted 
'99,  p.  33,   §    117. 

§  479.  Form  of  ballot.  It  shall  be  the  duty  of  the  auditor  of  the 
county  wherein  it  is  proposed  to  hold  an  election  for  the  removal  of  the 
county  seat,  or  changing  county  lines,  to  cause  to  be  printed  separate  bal- 
lots at  the  same  time  and  in  the  same  manner  as  ballots  for  the  general 
election  are  printed. 

Such  separate  ballots  shall  be  three  inches  square,  or  as  near  this  size 
as  practicable,  and  on  one  side  there  shall  be  printed  the  following  words : 

For  removal  of  the  county)    No. 

seat  to )   Yes. 

For  changing  county  lines)    No. 

)   Yes. 
(As  the  case  may  be.) 

And  the  auditor  shall  send  an  equal  number  of  these  special  ballots, 
with  the  ballots  furnished  for  the  general  election,  to  each  voting  precinct 
of  the  county  and  at  the  same  time. 

Hist.     R.  C   S   479;  '90-91,   p.  57,   §   131,  reenacted  Not    affected    by    general    election    statute:       This 

'99,  p.  33,   §   118.  statute   is   still    in    force   and   effect    in    reference   to 

Cited:      Lippincott  v.   Carpenter    (1912)    22   I.   675,  }hf    sjze»    form    and   manner   of   preparation    of    bal- 

!9~  p     rr7  lots    for    county    seat    removals.      Whitla    v.    Quarles 

J    '  (1908)    15  I.  604,  98  P.  631. 

CHAPTER  36. 

SPECIAL  ELECTIONS. 

§  480.  Conduct  of  special  elections.  Special  elections  shall  be  con- 
ducted and  the  results  thereof  canvassed  and  certified  in  all  respects,  as 
near  as  practicable,  in  like  manner  as  general  elections,  except  as  other- 
wise provided;  but  special  elections  shall  not  be  held,  unless  when  re- 
quired by  public  good,  and  in  no  case  within  90  days  next  preceding  a 
general  election. 

Hist.      R.    C   §   480;   '90-91,   p.    57,   §    16,   reenacted        the   legislature:      §    325.      In  office  of   representative 
'99   p.   33,   S    157.  in    congress:       S    326.      County    bond    elections:       SS 

1  Q  fi  R  1  Q  7  9 
Cross    ref.      Special    elections    to    fill    vacancies    in         -,°°"13  '*• 

§  481.  Meeting  of  canvassing  board.  In  all  cases  where  special 
elections  are  to  be  held  to  fill  vacancies  in  offices,  the  board  of  canvassers 
shall  meet  at  12  o'clock  noon  on  the  third  day  after  such  election,  to  can- 
vass the  votes  cast  at  such  election,  and  the  county  auditor,  within  four 
days  after  any  special  election  for  a  member  of  the  legislature,  or  repre- 
sentative in  congress,  shall  transmit  to  the  secretary  of  state  an  abstract 
of  the  votes  cast  at  said  election,  if  there  be  more  than  one  county  in  the 
district. 

Hist.     R.  C  §   481  ;  '90-91,  p.  57,   §   178,  reenacted 
'99,    p.    33,    §    158. 

§482.  Same:  Time  of  meeting.  Within  10  days  after  said  elec- 
tion in  the  case  last  mentioned,  the  board  of  state  canvassers  shall  meet 
and  canvass  the  votes  cast  to  fill  such  vacancy,  and  if  the  returns  have 
not  been  received  from  all  the  counties  composing  said  district,  they  may 
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adjourn  to  such  day  as  they  deem  necessary,  not  exceeding  five  days,  for 
the  purpose  of  receiving  said  returns. 

Hist.     R.  C.   §   482  ;  '90-91,  p.  57,   §   179,  reenacted 
99,  p.   33,   §    159. 

§  483.  General  election  law  applicable.  The  provisions  relating  to 
general  elections  shall  govern  special  elections,  except  where  otherwise 
provided  for. 

Hist.     R.  C.  §   483;  '90-91,  p.  57,   §   177,  reenacted  Cited:      Gillesby  v.   Comrs.   of   Canyon   Co.    (1910) 

'99,  p.   33,   §    160.  17    I.    586,    107    P.    71,    Ann.    Cas.    1913B    17,    23,    24, 

1916D    62. 

§  484.  Notice  of  special  election.  Whenever  a  special  election  is 
ordered  by  the  board  of  commissioners,  notice  must  be  issued  and  posted 
in  the  same  manner  as  for  a  general  election. 

Hist.     R.  C   §   484;   '90-91,  p.    57,    §   24,   reneacted 
'99,   p.   33,    §    161. 
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TITLE  V.     STATE  MILITIA. 

CHAPTER  37. 
NATIONAL  GUARD   OF   IDAHO. 

Note:  This  law  is  based  upon  '11,  c.  72,  p.  202,  which  was  a  complete  military  code  and  ex- 
pressly repealed  '09,  p.  342,  S.  B.  75,  also  a  complete  military  code,  but  containing  only  a  general 
repealing  clause.  Certain  sections  of  the  Revised  Codes,  being  reenactments  of  '07,  p.  195,  H.  B. 
204,  not  being  inconsistent  with  either  the  '09  or  '11  act  are  apparently  still  in  force,  namely, 
the  latter  part  of  R.  C.  §  695,  §§  739-742  inclusive,  §S  746  and  749.  These  sections  are  there- 
fore retained  in  this  codification.  (See  the  following  sections  of  this  chapter,  26,  64  to  67  in- 
clusive, 20  and  21,  respectively.)  Acts  prior  to  '07  are  as  follows:  '90-91,  p.  217,  reenacted  '99, 
p.   156  ;   '03,  p.  57  ;  '05,  p.   10. 

The  present  law  is  not  entirely  in  harmony  with  the  detailed  provisions  of  the  national  defense 
act,  act  of  congress  June  3,  1916,  but  37  :7  permits  the  state  militia  to  be  organized  to  conform  to 
the   requirements   of   the   federal    government. 

The  commissioner  acknowledges  his  indebtedness  to  Major  E.  G.  Davis,  a  member  of  the  bar 
of  this  state,  and  author  of  the  '11  act,  now  serving  in  the  office  of  the  judge  advocate  general, 
for  a  detailed  opinion  as  to  what  sections  of  the  former  law  are  in  force  or  superseded. 

ARTICLE   1. 
ORGANIZATION. 

37:1.  Definitions.  That  for  the  purpose  of  this  chapter  the  word 
company"  shall  apply  to  and  indicate  the  infantry,  cavalry,  artillery, 
engineer,  signal  corps,  machine  gun  and  hospital  organizations  of  like 
strength  to  a  company  of  infantry. 

The  words  "regiment"  and  "battalion"  shall  apply  to  any  organization 
of  any  arm  of  the  service  equal  in  organization  and  strength  to  a  regiment 
or  battalion  of  infantry,  as  the  case  may  be. 

The  word  "officer"  shall  mean  a  commissioned  officer  of  the  organized 
militia  and  the  words  "enlisted  men"  shall  mean  an  enlisted  man  of  the 
organized  militia. 

Hist.     '11,  c.  72,   §    1,   p.   203. 

37:2.  Persons  liable  to  military  duty:  Exemptions.  All  the  able- 
bodied  male  citizens,  and  able-bodied  males  of  foreign  birth  who  have  de- 
clared their  intention  to  become  citizens,  who  are  more  than  18,  and  less 
than  45  years  of  age,  and  who  are  residents  of  this  state  shall  constitute 
the  militia,  subject  to  the  following  exemptions : 

1.  Persons  exempted  by  the  laws  of  the  United  States. 

2.  Persons  exempted  by  the  laws  of  this  state. 

3.  The  members  of  any  regularly  organized  fire  or  police  department 
in  any  city,  town  or  village,  and  exempt  firemen  who  have  served  their 
full  term  in  any  fire  company,  but  no  member  of  the  active  militia  shall 
be  relieved  from  duty  because  of  his  joining  any  such  fire  company  or 

rtpnn  T*tTYlPT)  t 

4.  Justices  and  clerks  of  record,  registers  of  deeds,  sheriffs,  ministers 
of  the  gospel,  practicing  physicians,  superintendents,  officers  and  assistants 
of  hospitals,  prisons  and  jails,  lighthouse  keepers,  conductors  and  engineers 
of  railways. 

5.  Idiots,  lunatics,  paupers,  vagabonds,  confirmed  drunkards,  persons 
addicted  to  the  use  of  narcotic  drugs,  and  persons  convicted  of  infamous 

crimes. 

All'  such  exempted  persons,  except  those  enumerated  in  subdivisions 
1  and  5,  shall  be  available  for  military  duty  in  case  of  war,  insurrection, 
invasion  or  imminent  danger  thereof. 

Hist.     '11,   c.   72,    §    2,   p.   203. 

Cross  ref.     Persons  liable  to  military  duty:  Const. 
XIV,   1. 
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37:3.  Military  enrollment  by  assessors.  .  Whenever  the  governor 
may  deem  it  necessary,  he  may  order  an  enrollment,  under  such  regulation 
as  he  may  prescribe,  to  be  made  by  the  assessors  of  the  various  counties 
of  this  state,  of  all  persons  resident  in  their  respective  counties  and  liable 
to  service  in  the  militia.  Such  enrollment  shall  be  on  blanks  furnished  by 
the  adjutant  general  and  shall  state  the  name,  residence,  age  and  occupa- 
tion of  the  persons  enrolled  and  their  previous  or  existing  military  or 
naval  service. 

If  any  assessor  wilfully  refuses  or  neglects  to  perform  any  duty  which 
may  be  required  of  him  by  the  governor  under  the  authority  of  this  chap- 
ter, he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
he  shall  be  fined  in  a  sum  of  not  less  than  $300,  nor  more  than  $800. 

Hist.     '11,  c.   72,   §   3,  p.  204. 

37:4.  Active  and  reserve  militia.  The  militia  of  this  state  shall  be 
divided  into  two  classes :  The  active  and  the  reserve  militia.  The  active 
militia  shall  consist  of  the  organized  and  uniformed  military  forces  of  the 
state,  which  shall  be  known  as  the  national  guard  of  Idaho;  the  reserve 
militia  shall  consist  of  all  those  liable  to  service  in  the  militia,  but  not 
serving  in  the  national  guard  of  the  state. 

Hist.      '11,   c.   72,   §   4,   p.   204. 

37 :5.  Relative  order  of  federal  service.  In  the  event  of  a  call  being 
made  by  the  president  of  the  United  States  upon  this  state  to  furnish 
troops  for  the  service  of  the  United  States,  the  governor  of  this  state,  as 
commander  in  chief  of  the  military  forces,  shall  prefer  and  use  the  or- 
ganized militia  of  this  state  in  all  cases  before  calling  for  volunteers  or 
making  drafts  upon  the  enrolled  militia. 

Hist.     '11,  c.  72,   §   5,   p.   204. 

37 :6.  Governor  prescribes  organization.  The  governor  of  this  state, 
as  commander  in  chief  of  its  military  forces,  shall  have  the  power,  and  is 
hereby  authorized  and  directed,  to  prescribe  in  orders  the  organization  of 
the  organized  militia  thereof  in  such  manner  and  form  as  to  make  the 
said  organization  conform  to  the  requirements  for  the  organized  militia 
under  the  laws  of  the  United  States,  and  for  that  purpose  he  shall  have 
power  to  alter,  divide,  annex,  consolidate,  disband,  organize  or  reorganize 
any  organization,  department  or  corps,  so  as  to  conform  to  any  organi- 
zation system,  drill,  instruction  or  discipline  now  or  hereafter  prescribed 
by  the  laws  of  the  United  States  for  the  organization  and  government  of 
the  organized  militia,  and  for  that  purpose  the  number  of  officers  and 
noncommissioned  officers  of  any  grade,  in  any  organization,  department 
or  corps  may  be  increased  or  diminished  and  the  grade  of  such  officers  may 
be  altered  to  the  extent  necessary  to  secure  such  uniformity.  The  com- 
mander in  chief  shall  have  power,  in  case  of  war,  invasion,  insurrection, 
riot  or  imminent  danger  thereof,  to  increase  the  said  force  and  organize 
the  same  as  the  exigencies  of  the  occasion  may  require.  In  time  of  peace, 
the  enlisted  strength  shall  not  exceed  2000  men,  together  with  the  neces- 
sary number  of  commissioned  officers  in  accordance  with  the  plan  of  or- 
ganization, such  strength  to  be  divided  among  the  respective  arms  of  the 
service  in  accordance  with  the  laws  of  the  United  States  and  the  orders  of 
the  president. 

Hist.     '11,  c.  72,   §   6,  p.   204. 

37:7.  Organization  to  conform  to  U.  S.  standards.  The  com- 
mander in  chief  shall  organize  the  organized  militia  in  such  divisions,  bri- 
gades, regimental  and  battalion  organizations  as  are  consistent  with  the 
enlisted  strength  as  fixed  by  this  chapter  to  conform  to  an  organization 
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of  like  enlisted  strength  under  the  laws  of  the  United  States,  and  the  rules 
and  regulations  of  the  war  department,  and  orders  of  the  president. 

Hist.     '11,   c.  72,   §   7,  p.  205. 

37:8.  Future  maximum  and  minimum  strength.  Whenever,  by  au- 
thority of  this  chapter  or  any  future  law,  the  commander  in  chief  increases 
the  minimum  of  any  organization  to  conform  to  the  minimum  fixed  by  the 
president  of  the  United  States  or  by  the  war  department,  he  shall  increase 
the  maximum  number  of  enlisted  men  in  such  organization  by  an  amount 
equal  to  the  number  by  which  he  has  increased  the  minimum;  that  is  to 
say,  in  time  of  peace  the  maximum  strength  of  each  organization  shall  be 
10  enlisted  men  in  excess  of  the  minimum  strength  as  fixed  from  time  to 
time :  Provided,  That  the  maximum  strength  shall  at  no  time  exceed  the 
maximum  war  strength  of  such  organization. 

Hist.      '11,    c.    72,    §    8,    p.    205. 

37:9.  Disbandment  of  units.  If  it  appears  to  the  commander  in 
chief  that  any  organization  has  failed  to  comply  with  the  requirements 
of  the  law  in  matters  of  uniform,  equipment,  discipline,  or  efficiency  so 
that  it  is  incapacitated  to  discharge  the  duties  required  of  it,  or  if,  in  his 
judgment,  the  interests  of  the  service  demand  it,  such  organization  may 
be  disbanded  by  the  commander  in  chief. 

Hist.     '11,  c.   72,   §   9,  p.   205. 

ARTICLE  2. 
STAFF. 

37:10.  Staff  organization.  The  commander  in  chief  shall  cause  to 
be  organized  and  formed  such  staff  corps  and  staff  departments  as  are, 
by  the  laws  of  the  United  States  and  the  rules  and  regulations  of  the  war 
department  and  the  orders  of  the  president,  proportioned  and  required 
for  the  enlisted  strength  prescribed  by  this  chapter,  and  shall  appoint  the 
necessary  staff  officers  and  noncommissioned  staff  officers  of  the  grade 
authorized  in  similar  staff  corps  and  departments  of  the  regular  army. 

Hist.     '11,  c.  72,   §   10,  p.  205;  '07,  p.   195,  article 
2,  §  2;  R.  C.  §  685. 

37:11.  Adjutant  general  and  assistant.  The  adjutant  general  of 
this  state  shall  have  the  rank  of  brigadier  general  and  shall  be  ex  officio 
chief  of  staff  of  the  organized  militia  thereof,  and  in  addition  to  such 
duties  as  may  devolve  upon  him  by  virtue  of  the  constitution  and  other 
laws  of  this  state,  he  shall  perform  all  such  duties  under  this  chapter  as 
shall  be  prescribed  by  the  commander  in  chief.  There  shall  be  appointed 
by  the  governor,  on  the  recommendation  of  the  adjutant  general,  an  assist- 
ant adjutant  general,  who  shall  have  the  rank  of  major.  The  adjutant 
general  shall  receive  as  a  yearly  compensation  the  sum  of  $2000,  payable 
in  equal  monthly  installments,  and  the  assistant  adjutant  general  shall 
receive  as  a  yearly  compensation  the  sum  of  $1500,  payable  in  equal 
monthly  installments. 

Hist.     '11,  c.  72,  §   11,  p.  206. 

37:12.  Same:  Qualifications  and  service.  No  person  shall  be  ap- 
pointed adjutant  general  unless  he  shall  have  previously  served  not  less 
than  one  year  as  adjutant  general  of  this  or  some  other  state,  or  not  less 
than  three  years  as  a  commissioned  officer  in  the  national  guard  of  Idaho 
or  in  the  regular  army  of  the  United  States.  In  case  the  adjutant  general 
shall  be  selected  from  the  officers  of  the  national  guard  of  Idaho,  he  shall 
be  selected  from  among  such  officers  of  or  above  the  rank  of  captain  and 
having  to  their  credit  not  less  than  three  years'  service  as  commissioned 
officers  in  the  national  guard  of  this  state;  the  assistant  adjutant  general 
shall  be  selected  from  among  those  officers  of  the  national  guard  of  Idaho, 

165 


37:13  STATE  MILITIA 

without  regard  to  rank,  who  have  to  their  credit  not  less  than  three  years' 
service  as  commissioned  officers  in  the  national  guard  of  this  state: 
Provided,  That  the  appointment  of  the  adjutant  general,  where  that  officer 
is  selected  from  among  the  officers  of  the  national  guard,  and  the  assistant 
adjutant  general  shall  be  considered  as  a  detail  to  such  duty,  and  the 
officers  so  appointed  shall  continue  to  hold  their  rank  and  office  in  the 
national  guard  of  Idaho,  and  shall  revert  to  such  rank  and  office  upon 
their  relief  from  duty  as  adjutant  general  and  assistant  adjutant  general, 
respectively;  during  their  incumbency  of  these  offices,  their  offices  in  the 
national  guard  of  Idaho  shall  not  be  filled  by  appointment,  election,  pro- 
motion or  otherwise,  but  the  duties  of  such  offices  in  the  national  guard 
of  Idaho  shall  be  performed  by  the  next  in  rank  and  line  of  command. 
The  adjutant  general  and  the  assistant  adjutant  general  shall  hold  office 
during  the  pleasure  of  the  commander  in  chief,  but  in  any  case  their  com- 
missions shall  expire  with  that  of  the  governor  appointing  them. 

Hist.     '11,  c.  72,   §    12,  p.   206  ;  temporary  proviso  Cross  ref.     Adjutant  general  is  custodian  of  mili- 

omitted.  tary    records   and   relics :      Const.    XIV,    4. 

37:13.  Aides-de-camp.  The  commander  in  chief  may  appoint  five 
aides-de-camp,  each  of  the  grade  of  lieutenant  colonel.  Such  officers  may 
be  appointed  without  restriction  as  to  source  of  selection,  but  if  any  of 
them  are  appointed  from  among  the  officers  of  the  national  guard  of  Idaho, 
such  officers  so  appointed  shall  not  be  relieved  from  duty  with  their  or- 
ganizations during  their  term  of  office  on  the  staff  of  the  commander  in 
chief. 

Hist.     '11,  c.  72,  §  13,  p.  207. 

37:14.  Staff  officers.  Staff  officers  and  officers  of  staff  corps,  except 
the  staffs  of  regiments  and  separate  battalions,  shall  be  appointed  by  the 
commander  in  chief  or  detailed  from  officers  of  the  line.  Staff  officers  of 
regiments  and  separate  battalions  shall  be  appointed  by  the  commanding 
officer  thereof,  subject  to  the  approval  of  his  immediate  superior :  Provided, 
That  all  officers  of  the  medical  department  shall  be  appointed  by  the  com- 
mander in  chief. 

Hist.     '11,  c.  72,  §  14,  p.  207. 

37:15.  Same:  Appointment.  Staff  officers  and  officers  of  staff 
corps  shall  hold  office  during  the  pleasure  of  the  commander  in  chief,  or 
until  their  successors  are  appointed  and  qualified ;  staff  officers  allotted  to 
divisions,  brigades,  regiments  and  independent  battalions  shall  hold  office 
during  the  pleasure  of  their  immediate  commanding  officer  or  until  their 
successors  are  appointed  and  qualified :  Provided,  That  when  staff  officers 
except  officers  of  the  medical  corps,  are  relieved  from  duty  as  such, 
they  shall  be  placed  on  a  reserve  list  and  also  on  the  eligible  list,  provided 
in  section  24  of  this  chapter,  for  election  to  any  company  office :  Provided, 
further,  That  whenever  a  vacancy  occurs  in  any  company  office,  any  staff 
officer  on  the  reserve  list  shall  be  eligible  to  election  to  such  vacancy  in 
case  he  resides  within  such  distance  of  the  armory  or  headquarters  of 
such  company  that  he  will  be  able  to  perform  the  duties  of  the  office  to 
which  he  may  be  elected.  Such  staff  officers  shall  hold  rank  from  the 
date  of  their  first  commission. 

Hist.     '11,  c.  72,  §   15,  p.  207. 

ARTICLE   3. 
EQUIPMENT. 

37:16.  Equipment  provided  by  state.  All  organizations  shall  be 
provided  by  the  state  with  such  arms,  equipments,  camp  and  garrison 
equipage,  books  of  instruction  and  records  and  other  supplies  as  may  be 
necessary  for  the  proper  performance  of  the  duties  required  of  them.    Such 
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flags,  standards  and  guidons  as  may  be  necessary  shall  be  procured  by  the 
commander  in  chief  and  issued  from  time  to  time  as  required. 

Hist.     '11,  c.  72,  §   16,  p.  207. 

37:17.      Disposition  of  equipment:      Duty  of  adjutant  general.      The 

adjutant  general  may,  under  the  direction  of  the  commander  in  chief,  make 
such  disposition  of  the  arms,  accoutrements,  ammunition  and  all  other 
military  property  belonging  to  the  state  as  will  most  effectually  subserve 
its  military  interests  or  necessities ;  he  shall  distribute  to  the  officers,  regi- 
ments, battalions  or  companies,  the  arms,  furniture,  equipment,  camp 
equipage,  and  books  required  by  law  to  be  furnished  at  public  expense, 
and  may  sue,  either  in  contract  or  tort  any  or  all  such  officers  for  loss  or 
damage  sustained  in  articles  so  furnished.  He  shall  also  have  authority, 
under  the  direction  of  the  commander  in  chief,  to  employ  such  labor  and 
clerical  assistance  as  may  from  time  to  time  become  necessary. 

Hist.     '11,  c.  72,   §   17,  p.   208. 

37:18.  Unserviceable  equipment.  The  adjutant  general  may,  with 
the  approval  of  the  commander  in  chief,  sell,  condemn  or  exchange,  from 
time  to  time,  such  military  stores  belonging  to  the  state  as  are  found  un- 
serviceable or  in  a  state  of  decay  or  which  it  may  be  deemed  for  the  interest 
of  the  state  to  sell,  condemn  or  exchange. 

Hist.     '11,  c.  72,  §  18,  p.  208. 

37:19.  Arms  and  ammunition.  The  adjutant  general  shall  provide 
for  and  issue  for  rifle  and  artillery  practice  such  ammunition  as  may  be 
necessary  for  the  efficiency  of  the  service,  and  he  shall  provide  fully  such 
conveniences  of  rifle  practice  as  shall  be  prescribed  by  law  or  the  com- 
mander in  chief. 

Hist.     '11,  c.  72,  §   19,  p.  208. 

37:20.  Custodian  of  funds  to  give  bonds.  Every  person  having  the 
custody  of  the  funds  of  any  military  organization,  shall  enter  into  bonds, 
in  twice  the  amount  likely  to  be  held  in  his  hands  at  any  time,  but  never 
in  less  amount  than  $100,  with  not  less  than  two  good  and  sufficient  sure- 
ties to  be  approved  by  the  county  clerk  of  the  county  in  which  said  sureties 
reside,  payable  to  the  state  of  Idaho  for  the  use  of  such  organization,  for 
the  faithful  and  honest  discharge  of  his  duties,  and  the  careful  keeping 
and  disbursements  of  said  funds. 

Hist.     R.  C.  §  746  ;  '07,  p.  195,  art.  6,  §  10. 

37 :21.  State  flag.  A  state  flag  for  the  state  of  Idaho  is  hereby  adopt- 
ed, the  same  to  be  as  follows :  The  state  flag  of  the  state  of  Idaho  shall 
be  blue,  charged  with  the  name  of  the  state,  in  such  colors  and  of  such 
size  and  dimensions  as  shall  be  prescribed  by  the  adjutant  general  of  the 
state  of  Idaho.  Said  adjutant  general  shall  have  general  supervision  over 
the  form  and  construction  of  said  flag. 

Hist.     R.   C.    §    749  ;    '07,    p.    304,    §§    1,   2.      Under  v.ords    "State    of    Idaho"    are    embroidered    in    with 

the    authority    of    this    section    the    adjutant    general  block    letters,    2    inches   in   height,    on    a   red   band   3 

has   prescribed    the    following:  inches    in    width   by    29    inches    in    length,    the   band 

A  silk  flag,  blue  field,  5  feet  6  inch  fly,  and  4  feet  being    embroidered    in    gold    and    placed    about    8% 

4  inches  on  pike,  bordered  by  gilt  fringe  2%  inches  inches  from   the   lower  border  of  fringe  and   paral- 

in  width,  with  state  seal  of  Idaho  21  inches  in  diam-  lei   with   the   same, 
eter,  in  colors,  in  the  center  of  the  blue   field.    The 

ARTICLE  4. 
OFFICERS. 

37:22.  Generals.  Major  generals  and  brigadier  generals  of  the  line 
and  staff,  other  than  the  adjutant  general,  shall  be  appointed  by  the  com- 
mander in  chief,  provided  that  no  person  shall  be  appointed  a  general  of 
the  line  who  is  more  than  60  years  of  age  or  shall  not  have  served  at  least 
10  years  immediately  preceding  in  the  organized  militia  of  Idaho  or  in 
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the  military  service  of  the  United  States,  or  both,  or  who  has  not  attained 
at  least  the  rank  of  major. 

Hist.     '11,  c.  72,   §   20,  p.  208.  governor  and  the  manner  of  their  selection  is  to  be 

Cross  ref .     Officers  are  to  be  commissioned  by  the       determined  by  law :     Const.  XIV,  3. 

37:23.  Other  officers.  Whenever  any  vacancy  occurs  in  the  office 
of  major  in  any  battalion  of  the  national  guard  of  Idaho,  the  senior  captain 
of  that  battalion,  in  point  of  continuous  commissioned  service  in  the  na- 
tional guard,  shall  be  promoted  to  fill  such  vacancy.  Whenever  any  vacancy 
occurs  in  the  office  of  lieutenant  colonel  of  any  regiment  of  the  national 
guard  of  Idaho,  the  senior  major  of  that  regiment,  in  point  of  continuous 
commissioned  service  in  the  national  guard,  shall  be  promoted  to  fill  the 
office  of  lieutenant  colonel,  and  whenever  a  vacancy  occurs  in  the  office  of 
colonel  of  any  regiment  of  the  national  guard  of  Idaho,  the  lieutenant 
colonel  shall  be  promoted  to  fill  such  vacancy.  Company  officers  shall  be 
elected  by  the  enlisted  members  in  good  standing  of  such  organization. 

Hist.     '11,  c.  72,   §   21,  p.  208. 

37:24.  Qualifications  and  election  of  officers.  All  members  of  any 
units  of  the  national  guard  of  the  state  who  shall  have  served  at  least 
one  year  in  the  army  of  the  United  States  or  in  the  national  guard  of  this 
state  or  some  other  state,  or  who  shall  have  attended  some  school  or  col- 
lege where  military  instruction  is  had,  shall  be  eligible  to  enter  on  exam- 
ination to  determine  their  fitness  for  commissioned  rank :  Provided,  That 
such  examination  shall  be  held  under  such  rules  as  shall  be  prescribed  by 
the  commander  in  chief  and  shall  consist  of  a  thorough  examination  of 
the  mental,  moral  and  physical  qualifications  of  the  candidate.  All  per- 
sons who  shall  satisfactorily  pass  such  an  examination  shall  have  their 
names  placed  upon  a  roster  to  be  kept  by  the  adjutant  general.  Whenever 
any  office  is  to  be  filled  by  election  under  the  provisions  of  this  chapter, 
the  adjutant  general  shall  furnish  the  officer  conducting  such  election  with 
a  list  of  all  the  members  of  the  command  and  reserve  list  who  are  eligible 
to  election,  and  from  such  list  the  qualified  elector  shall  choose,  by  ballot, 
some  person  to  fill  the  vacancy  existing,  and  it  shall  require  a  majority 
of  the  qualified  electors  to  make  such  election;  should  there  be  no  choice 
or  no  quorum  present,  the  presiding  officer  shall  adjourn  the  meeting  to 
a  time  not  to  exceed  15  days  and  at  such  adjourned  meeting  conduct  an- 
other election.  If  such  meeting  results  in  no  choice,  the  commander  in 
chief  shall  be  notified  and  may  thereupon  fill  the  vacancy  by  appointment 
from  the  list  of  eligible  persons;  such  officer  so  appointed  shall  have  all 
the  rights  and  privileges  conferred  by  this  chapter  upon  an  officer  other- 
wise elected  or  appointed. 

Hist.     '11,  c.  72,  §  22,  p.  208. 

37:25.  Election  of  officers:  Notice  of  meeting.  All  elections  shall 
be  authorized  by  the  commander  in  chief  upon  application  of  the  proper 
commanding  officer,  and  some  officer  of  equal  or  superior  rank  to  the  office 
to  be  filled  shall  be  detailed  to  hold  such  election;  but  no  candidate  shall 
preside  at  any  election,  except  to  adjourn  the  same;  10  days'  notice  of 
election  shall  be  given,  except  when  the  troops  shall  be  in  actual  service, 
when  48  hours'  notice  shall  be  given  unless  such  notice  shall  be  waived 
by  the  commander  in  chief.  If,  before  the  meeting  for  the  election  of  an 
officer  is  dissolved,  the  person  chosen  signifies  to  the  presiding  officer  his 
refusal  to  accept  same,  such  refusal  shall  be  recorded  and  the  electors  shall 
proceed  to  another  election;  the  proper  roll  of  the  company  shall  be  pro- 
duced at  such  election  by  the  person  having  legal  custody  thereof;  when 
a  commissioned  officer  is  elected  or  appointed  to  another  office  and  accepts 
the  same,  such  acceptance  shall  vacate  the  office  previously  held,  except 
as  provided  in  section  12. 

Hist.     '11,  c.  72,  §  23,  p.  209. 
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37:26.  Penalty  for  buying  election.  If  it  shall  appear  to  the  satis- 
faction of  the  governor,  by  the  affidavit  of  a  competent  witness,  that  an 
officer  offered  any  consideration,  reward  or  favor,  for  the  withholding  or 
casting  of  a  vote  at  the  election  at  which  he  was  chosen,  he  shall  be  dis- 
honorably discharged  from  the  service  of  the  state. 

Hist.     Part  of   R.   C.   §   695;  '07,  p.   195,   art.   2,   § 

12. 

37:27.  Oath  of  officer.  Every  commissioned  officer  shall  take  and 
subscribe  an  oath  of  office  in  such  form  as  may  be  prescribed  by  the  com- 
mander in  chief  and  which  shall  also  contain  an  oath  of  allegiance  to  the 
United  States  in  the  form  in  use  in  the  armies  of  the  United  States,  which 
oath,  certified  by  the  officer  administering  the  same,  shall  be  forwarded  to 
the  adjutant  general  and  filed  in  his  office. 

Hist.     '11,  c.  72,   §   24,  p.  209. 

37:28.  Term  of  office:  Removal.  All  officers  shall  hold  office  until 
their  resignations  shall  have  been  accepted  by  the  proper  authorities,  or 
until  they  have  been  discharged  or  retired  in  accordance  with  the  provisions 
of  this  chapter,  or  until  they  shall  have  been  dismissed  from  the  service 
by  a  sentence  of  general  court-martial  or  removed  by  the  governor  and 
commander  in  chief  for  inefficiency.  The  commander  in  chief  shall  have 
authority  to  vacate  the  commission  of  any  officer,  and  to  remove  him  from 
service  for  inefficiency,  upon  recommendation  of  an  examining  board,  and 
also  for  removal  from  the  territory  of  his  command. 

Hist.     '11,  c.  72,   §   25,  p.  210. 

37:29.  Commissions  and  seniority.  All  officers  shall  take  rank  ac- 
cording to  the  date  assigned  them  by  their  commissions,  which  date  shall 
be  that  of  election  or  appointment ;  when  two  or  more  officers  of  the  same 
grade  are  commissioned  as  of  the  same  date,  their  respective  rank  shall 
be  determined  by  length  of  previous  continuous  service  as  an  officer,  or 
by  lot  if  neither  shall  have  served  previously;  officers  in  the  organized 
militia  shall  in  all  cases  take  rank  over  officers  in  the  volunteers  or  un- 
organized militia  of  the  same  grade,  irrespective  of  date  of  commission. 

Hist.     '11,  c.  72,   §  26,  p.  210. 

37:30.  Same.  Whenever  an  officer  shall  be  recommissioned  in  the 
same  grade  or  in  a  lower  grade  than  that  in  which  he  has  previously  served 
within  90  days  after  the  expiration  of  his  commission,  he  shall  take  rank 
from  the  date  given  in  his  former  commission:  Provided,  That  when  a 
commissioned  officer  has  been  in  continuous  service  and  commissioned  in 
a  higher  grade,  it  shall  not  effect  continuity  of  rank  when  such  officer  shall 
be  recommissioned  in  a  lower  grade  in  which  he  has  previously  served. 

Hist.     '11,  c.  72,  §   27,  p.  210. 

37:31.  Age  limits  of  officers.  No  person  who  has  not  served  as  a 
commissioned  officer  in  the  national  guard  of  this  or  any  other  state  shall 
b(±  elected  a  second  lieutenant  who  is  over  30  years  of  age,  nor  a  first 
lieutenant  if  over  36  years,  nor  a  captain  if  over  40  years,  nor  a  major 
if  over  48  years,  nor  a  lieutenant  colonel  if  over  52  years,  nor  a  colonel  if 
over  56  years  of  age,  and  every  officer  who  shall  reach  the  limitary  age 
for  election  to  the  next  higher  rank  without  having  been  elected  thereto, 
may,  upon  his  own  application,  be  retired  as  of  the  next  higher  rank  with- 
out regard  to  length  of  service  or  he  may  be  discharged  by  the  commander 
in  chief  with  next  higher  rank. 

Hist.     '11,  c.  72,  §   28,  p.  210. 

37 :32.  Examinations  for  officers.  If  any  officer,  elected  or  appointed, 
upon  being  notified,  shall  fail  to  appear  before  the  examining  board  here- 
inafter provided  for  when  summoned  by  it,  without  having  tendered  to 
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the  president  of  said  board  a  just  and  satisfactory  excuse  for  such  absence, 
he  shall  be  deemed  as  declining  his  commission  and  there  shall  be  another 
election  ordered  or  another  appointment  made,  as  the  case  may  require; 
if  any  officer  shall  fail  to  pass  the  examination,  the  filing  of  the  proper 
certificate  of  said  board  with  the  adjutant  general  that  the  officer  so  elected 
or  appointed  has  failed  to  pass  such  examination  shall  ipso  facto  vacate 
the  commission  of  such  officer  and  thereupon  a  new  election  shall  be  or- 
dered or  a  new  appointment  made:  Provided,  Any  officer  so  requesting, 
in  writing,  within  10  days,  may  be  accorded  a  second  examination  within 
30  days,  and,  if  he  passes  the  same,  shall  be  commissioned  accordingly. 

Hist.     '11,  c.  72,   §   29,  p.  211. 

37:33.  Same.  Before  receiving  a  commission  consequent  upon  an 
appointment  or  election,  or  before  being  commissioned  to  a  higher  grade 
by  promotion,  every  officer  must  have  passed  a  satisfactory  physical  exam- 
ination before  a  surgeon  detailed  for  that  purpose,  and  a  satisfactory 
examination  before  a  board  of  commissioned  officers  as  to  his  knowledge 
of  military  affairs  and  general  knowledge  and  fitness  for  the  service,  and 
anyone  failing  to  pass  such  examination  shall  not  be  eligible  for  election 
or  appointment  to  any  other  office  or  to  promotion  for  a  period  of  one 
year  after  the  date  of  such  failure :  Provided,  That  general  officers  of  the 
staff  of  the  commander  in  chief,  and  chief  of  staff  departments  and  of  staff' 
corps  shall  be  exempt  from  mental  examination.  The  commander  in  chief 
shall,  by  general  orders,  provide  for  the  detail  and  appointment  of  one  or 
more  examining  boards,  who  shall  conduct  the  examinations  prescribed 
by  this  chapter.  Such  boards  shall  be  composed  of  not  less  than  three,  nor 
more  than  five  officers,  none  of  whom,  except  the  medical  officer,  shall  be 
of  lower  rank  than  the  officers  to  be  examined  before  it,  and  they  shall  have 
all  the  power  and  authority  conferred  upon  examining  boards  by  the  laws 
of  the  United  States  and  rules  of  the  war  department.  They  shall  make 
their  reports  in  such  forms  as  shall  be  prescribed  by  the  adjutant  general. 

Hist.     '11,  c.  72,  §  30,  p.  211. 

37:34.  Officers'  pay.  All  officers  may  be  ordered  upon  special  duty 
at  the  discretion  of  the  commander  in  chief  and  shall  receive  the  pay  of 
their  respective  ranks  during  the  time  they  continue  on  duty  under  such 
order:  Provided,  That  when  the  duty  required  of  them  be  the  duty  en- 
joined by  law  or  existing  regulations  upon  an  officer  of  higher  rank  than 
the  officer  so  detailed,  he  shall  receive  the  pay  of  such  higher  rank. 

Hist.     '11,  c.  72,  §  31,  p.  211. 

37:35.      Power   to   administer   oaths:       Penalty   for   false   swearing. 

General,  field  and  department  staff  officers  are  hereby  authorized  and  em- 
powered to  administer  oaths  and  affirmations  in  all  matters  pertaining 
to  or  concerning  the  service,  and  commissioned  officers  of  companies  are 
authorized  and  empowered  to  administer  oaths  and  affirmations  in  the  en- 
listment of  recruits  for  their  respective  companies,  but  in  no  case  shall 
any  fee  or  compensation  be  charged  therefor.  Any  person  who  shall 
falsely  swear  or  affirm  to  any  oath  or  affirmation  so  administered  shall, 
upon  trial  and  conviction,  be  deemed  guilty  of  perjury  and  sentenced  for 
such  offense  as  is  now  prescribed  by  law. 

Hist.     '11,  c.  72,  §   32,  p.  212. 

37:36.  Retired  list.  When  an  officer  has  served  40  years,  either  as 
an  officer,  soldier,  or  both,  he  shall,  if  he  makes  application  therefor  to 
the  commander  in  chief,  be  retired  from  active  service  and  placed  on  the 
retired  list,  and  when  an  officer  is  64  years  of  age,  he  shall  be  retired  from 
active  service  and  placed  on  the  retired  list :  Provided,  hoivever,  That  no 
officer  shall  remain  in  command  of  a  division  for  a  longer  period  than  five 
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years.  Officers,  upon  retirement,  shall  be  immediately  recommissioned  as 
of  the  retired  list,  and  such  commission  shall  continue  until  lawfully  termi- 
nated and  annulled. 

Hist.     '11,  c.  72,   §   33,  p.  212. 

37:37.  Same:  Credit  for  active  service.  All  officers  who  have 
served  as  officers  or  enlisted  men  in  the  volunteer  forces  of  the  United 
States,  or  in  the  army,  navy  or  marine  corps  thereof  during  any  war,  or 
in  the  organized  militia  of  any  other  state,  shall  be,  and  are,  hereby  credited 
with  the  full  term  they  may  have  so  served  in  computing  the  40  years' 
service  provided  for  in  the  preceding  section. 

Hist.     '11,  c.  72,  §  34,  p.  212. 

37 :38.  Same :  Officers  and  enlisted  men.  Commissioned  officers  who 
shall  have  served  as  such  for  a  continuous  period  of  five  years,  or  who  may 
have  served  continuously  as  officers  and  soldiers  10  years  in  the  organized 
militia,  may,  upon  their  own  application,  be  placed  upon  the  retired  list: 
Provided,  however,  That  service  in  war,  in  the  army,  navy  or  marine 
corps  of  the  United  States,  or  the  volunteer  forces  thereof,  shall  be  com- 
puted as  of  twice  its  actual  length  and,  as  so  computed,  shall  be  computed 
as  part  of  the  said  15  years.  Enlisted  men,  after  six  years'  service,  or  if 
disabled  for  active  duty  while  in  service,  may,  upon  their  own  application 
and  after  due  examination  in  the  case  of  disability,  be  transferred  to  a 
retired  list  of  enlisted  men  to  be  kept  in  the  office  of  the  adjutant  general, 
and  shall  retain  their  rank  at  the  time  of  transfer  and  be  entitled  to  wear 
the  uniform  on  all  occasions  of  ceremony. 

Hist.     '11,  c.  72,   S?  35,  p.  212. 

37:39.  Settlement  of  officers'  accounts.  A  commissioned  officer  re- 
sponsible for  public  money  or  public  property  who  may  tender  his  resigna- 
tion, and  whose  accounts  are  unsettled,  may  be  relieved  from  active  duty 
and  held  as  supernumerary  pending  settlement  of  his  accounts,  and  when 
relieved  from  active  duty,  the  position  in  which  he  was  commissioned  shall 
be  considered  as  vacated.  An  officer  so  held  as  supernumerary  shall  be 
amenable  to  court-martial  for  military  offenses  to  the  same  extent  as  if 
upon  active  list. 

Hist.     '11,  c.  72,  §   36,  p.  213. 

37:40.  Officers  supernumerary.  A  commissioned  officer  who  shall 
become  surplus  by  a  reduction,  alteration,  consolidation,  transfer  or  dis- 
bandonment  of  organizations,  as  provided  in  this  chapter,  may  be  relieved 
from  active  service  and  held  as  supernumerary  for  one  year,  and  while 
held  as  supernumerary,  shall  be  subject  to  detail  for  active  duty  by  the 
commander  in  chief,  except  in  command  of  troops.  The  period  in  which 
a  commissioned  officer  may  be  held  as  supernumerary  may  be  included  in 
computing  the  necessary  length  of  service  to  entitle  him  to  be  placed  upon 
the  retired  list.  Officers  retired  under  the  provisions  of  this  section  may, 
in  the  discretion  of  the  commander  in  chief,  be  employed  on  and  assigned 
to  active  duty  other  than  the  command  of  troops,  and  when  so  employed, 
they  shall  receive  the  full  pay  and  allowance  of  their  grade. 

Hist.     '11,  c.  72,  §   37,  p.  213. 

37:41.  Officers  retired  with  higher  rank.  The  commander  in  chief 
shall  have  power  to  relieve  from  active  service  and  place  upon  the  retired 
list  with  the  next  higher  rank  any  officer  who  shall  have  served  continu- 
ously in  any  one  grade  for  15  years. 

Hist.     '11,  c.  72,  §  38,  p.  213. 

37:42.  Officers'  annual  allowance.  All  officers  shall  receive  an- 
nually such  sum  as  may  be  directed  by  the  commander  in  chief,  not  to 
exceed  $50,  to  assist  in  uniforming  and  equipping  such  officers :    Provided, 

171 


37:43  state  militia 

No  officer  shall  receive  more  money  toward  such  equipment  than  he  has 
expended  for  purchase  and  maintenance  during  the  last  preceding  year: 
Provided,  Where  an  officer  expends  a  greater  amount  than  the  annual  allow- 
ance for  the  year,  such  excess  may  be  included  in  voucher  for  the  succeeding 
year. 

Hist.     '11,  c.  72,  §  39,  p.  213. 

37 :43.  Discharge  of  officers.  The  commander  in  chief  may  discharge 
any  officer  when  such  officer  tenders  his  resignation,  when  it  appears  to 
the  commander  in  chief,  and  upon  recommendation  of  an  examining,  board, 
that  he  is  unable  or  unfit  to  discharge  the  duties  of  his  office  or  to  exercise 
proper  authority  over  his  inferior  officers  or  soldiers ; 

When  he  has  been  convicted  of  an  infamous  crime ; 

When  either  before  or  after  receiving  his  commission,  he  has  removed 
his  residence  out  of  the  bounds  of  his  command ; 

When  he  has  been  absent  from  his  command  more  than  30  days  without 
leave ; 

Upon  address  of  both  houses  of  the  legislature  to  the  governor ; 

Upon  sentence  of  court-martial  after  trial  according  to  law ; 

Upon  recommendation  of  a  board  of  examiners ; 

Upon  disbandment  of  an  organization. 

Hist.     '11,  c.  72,  §   40,  p.  213. 

37:44.  Effect  of  dishonorable  discharge.  No  dishonorably  dis- 
charged officer  shall  be  permitted  to  again  enter  the  service  or  to  be  com- 
missioned as  an  officer  therein,  except  the  offense  be  pardoned  by  the  com- 
mander in  chief. 

Hist.     '11,  c.  72,   §   41,  p.  214. 

ARTICLE   5. 
ENLISTED  MEN. 

37 :45.  Enlistment :  Qualifications  and  regulations.  Any  able-bodied 
male  citizen,  resident  within  this  state,  of  the  age  of  18  years  and  under 
the  age  of  45  years,  free  from  disease  of  any  character  and  of  temperate 
habits,  may  be  enlisted  for  the  term  of  three  years,  and  having  served  such 
term  of  enlistment  satisfactorily,  may  reenlist  for  another  like  term  and 
may  so  subsequently  reenlist  until  he  has  reached  the  maximum  age  limit. 
No  minor  shall  be  enlisted  without  the  written  consent  of  his  parent  or 
guardian.  No  man  who  has  been  dishonorably  discharged  from  any  mili- 
tary organization  of  this  or  any  other  state  or  of  the  United  States  shall 
be  eligible  for  enlistment  or  reenlistment  unless  he  produce  the  written 
consent  to  such  enlistment  from  the  commanding  officer  of  the  organiza- 
tion from  which  he  was  so  discharged  or  from  the  commander  in  chief 
thereof.  Every  person  at  the  time  of  enlistment  shall  sign  enlistment  pa- 
pers in  such  form  as  may  be  prescribed  by  the  commander  in  chief,  which 
shall  also  contain  an  oath  of  allegiance  to  the  United  States  in  the  form 
in  use  in  the  armies  thereof.  Such  papers  shall  be  preserved  and  filed  as 
prescribed  in  general  orders.  No  enlistment  shall  be  complete  unless  the 
person  enlisting  shall  have  passed  the  requisite  physical  examination  in 
the  form  prescribed  by  orders,  which  examination  shall  be  made  by  a 
medical  officer,  or,  if  such  officer  be  not  available,  by  such  surgeon  as  may 
be  designated  for  that  purpose.  The  certificate  of  such  examination  shall 
form  part  of  the  enlistment  papers. 

Hist.     '11,  c.  72,  §  42,  p.  214. 

37:46.  Honorable  discharges.  An  honorable  discharge  shall  be  is- 
sued to  every  man  who  has  faithfully  performed  his  duties  during  his 
term  of  service,  as  required  by  the  conditions  of  his  enlistment,  and  has 
been  lawfully  relieved  of  all  responsibility  for  public  property  issued  to 
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him  and  from  all  military  accountability  to  his  organization.  Unless  un- 
avoidable circumstances  intervene,  such  discharge  shall  be  furnished  the 
enlisted  man  immediately  upon  the  expiration  of  his  term  of  service,  which 
shall  be  computed  from  the  date  of  taking  the  oath  of  enlistment.  Every 
enlisted  man's  account  will  be  settled  and  his  responsibility  for  property 
adjusted  in  such  time  as  not  to  withhold  the  issuance  of  his  discharge. 

Hist.     '11,  c.  72,   §  43,  p.  214. 

37:47.  Same:  Before  expiration  of  term  of  service.  Any  enlisted 
man  may  be  honorably  discharged  before  the  expiration  of  his  term  of 
service  by  the  order  of  the  commanding  officer  of  his  regiment  or  separate 
battalion,  or,  if  a  member  of  an  unattached  organization,  by  the  superior 
officer  to  which  it  reports,  upon  the  recommendation  of  his  commanding 
officer,  for  any  of  the  following  reasons : 

To  accept  promotion  by  commission ; 

Upon  removal  of  residence  from  the  state  or  out  of  the  bounds  of  the 
command  to  which  he  belongs  to  so  great  a  distance  that,  in  the  opinion 
of  the  commanding  officer,  he  cannot  properly  perform  his  military  duties ; 

Upon  disability  established  by  the  certificate  of  a  medical  officer ; 

To  a  man  rendered  supernumerary  by  the  reduction  of  the  organization 
of  which  he  is  a  member,  or  who  is  a  member  of  an  organization  which 
may  be  disbanded. 

Hist.     '11,  c.  72,  §   44,  p.  215. 

37:48.  Dishonorable  discharge.  A  dishonorable  discharge  shall  be 
issued : 

To  a  man  sentenced  by  a  general  court-martial  to  be  discharged ; 

To  a  man  convicted  of  a  felony  in  a  civil  court ; 

To  a  man  neglecting  or  refusing  to  pay  any  fine  imposed  by  a  military 
court  within  30  days  after  it  was  imposed. 

Hist.     '11,  c.  72,   §   45,  p.  215. 

37:49.  Discharges  without  honor.  A  discharge  without  honor  may 
be  issued: 

Without  trial  on  account  of  fraudulent  enlistment ; 

Without  trial  on  account  of  having  become  disqualified  for  service, 
physically  or  in  character  through  his  own  misconduct; 

On  account  of  imprisonment  under  sentence  of  a  civil  court ; 

Where  the  service  has  not  been  honest  and  faithful,  that  is,  where  the 
service  does  not  warrant  his  reenlistment ; 

When  discharge  without  honor  is  specially  ordered  by  the  commander 
in  chief  for  any  other  reason. 

Hist.     '11,  c.  72,   §  46,  p.  215. 

37:50.  Discharges:  By  whom  issued.  A  discharge  may  be  issued 
by  any  company  commander,  with  the  approval  of  his  regimental  or  su- 
perior battalion  commander  or  by  the  order  of  the  commanding  officer  of 
a  regiment  or  separate  battalion;  noncommissioned  staff  officers  may  be 
discharged  by  their  immediate  commander. 

Hist.     '11,  c.  72,  §  47,  p.  215. 

37:51.  Same:  Officers  authorized  to  issue.  The  officers  authorized 
to  issue  the  discharges  hereinbefore  specified  are :  The  commanding  officer 
of  the  regiment  or  of  a  battalion  not  part  of  a  regiment,  the  commanding 
officer  of  a  brigade  for  any  organization  attached  to  a  brigade;  for  all 
others,  the  commander  in  chief. 

Hist.     '11,  c.  72,  §   48,  p.  215. 

37:52.  Same:  Validity.  Certificates  of  discharge  so  issued  shall  be 
in  all  cases  good,  sufficient  and  valid  for  all  purposes. 

Hist.     '11,  c.  72,   §   49,  p.  216. 
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37:53.  Noncommissioned  officers:  Appointment.  Noncommis- 
sioned officers,  other  than  those  of  the  general  staff  and  staff  corps,  shall 
be  appointed  by  their  immediate  commanding  officer  and  those  of  a  com- 
pany shall  be  approved  by  the  commanding  officer  of  a  regiment  or  a  sepa- 
rate battalion. 

Hist.     'IX,  c.  72,   §  50,  p.  216. 

ARTICLE   6. 
SERVICE. 

37:54.  Rules  of  government  and  by-laws.  Regimental,  battalion 
and  company  rules  of  government  and  by-laws,  regularly  adopted  by  a  ma- 
jority of  the  elected  officers  of  such  regiments  and  battalions  or  members 
of  companies  and  approved  by  the  commander  in  chief,  may  be  adopted 
and  enforced  in  such  regiments,  battalions  and  companies  if  they  are  not 
in  conflict  with  the  laws  and  regulations  of  this  state. 

Hist.      '11,  c.   72,   §   51,  p.   216. 

4.      ij*    37 :55.      Transportation  of  officers.     Transportation  shall  be  furnished 

A-    *     jtto  officers  for  attendance  upon  court-martial,  boards  of  examination  and 

^     ^V^'such  other  necessary  service  as  the  law  may  require  of  said  officers,  orders 

Jfj/nr     for  which  shall  be  made  by  the  commander  in  chief,  division  or  brigade 

I  J  commander,  and  allowance  shall  be  made  for  their  necessary  expenses. 

^    /  Hist.      '11,   c.  72,   §   52,  p.  216. 

37:56.      Expenses    for    military    headquarters.      Allowance    shall    be 
made  for  the  necessary  military  expenses  of  general  division,  brigade  and 
,        regimental  headquarters,  in  no  case  to  exceed  such  reasonable  amount  as 
the  commander  in  chief  may  prescribe. 

Hist.      '11,  c.   72,   §   53,   p.  216. 

37:57.  Annual  allowances  to  military  organizations.  Each  in- 
fantry, engineer  and  signal  corps  company  duly  organized  and  found  to 
be  fully  up  to  the  standard  of  members,  drill,  discipline  and  efficiency  shall 
receive  the  sum  of  $100  per  annum;  each  artillery  and  cavalry  company, 
upon  like  conditions,  the  sum  of  $150  per  annum.  It  shall  be  the  duty 
of  the  adjutant  general,  before  paying  any  of  the  said  allowance  in  money, 
to  deduct  therefrom  the  cost  of  all  uniforms,  equipments,  ordnance  and 
quartermaster  stores  issued  to  the  said  organization  or  its  members  and 
chargeable  against  such  allowance  pursuant  to  orders  issued  by  the  com- 
mander in  chief.  The  annual  allowance  received  by  the  several  military 
organizations  hereunder  shall  be  used  and  expended  solely  for  military 
purposes  and  for  the  use  and  benefit  of  the  said  several  organizations. 

Hist.     '11,  c.   72.   *   54,  p.   216. 

37:58.  Allowances:  Per  diem  for  horses.  Each  battery  of  artillery 
and  troop  of  cavalry  shall  receive  the  sum  of  $1  per  diem  for  each  horse 
necessarily  used  by  said  troop  or  battery  for  parades  and  services  author- 
ized by  the  commander  in  chief. 

Hist.     '11,  c.  72,   S   55,  p.   216. 

37:59.  Same:  Expenses;  by  county  commissioners.  Each  company 
shall  receive  quarterly  the  further  sum  of  $125  for  necessary  military  ex- 
penses, including  rent  of  armory.  In  addition  thereto  the  county  com- 
missioners of  each  county  may,  in  their  discretion,  expend  annually,  not 
to  exceed  $150  out  of  the  county  current  expense  fund  for  repairs  or  rent 
of  armory  building  or  other  necessary  expenditures  for  military  purposes. 

Hist.      '11,  c.   72.   §    56,  p.   217. 

37:60.  Financial  reports  of  companies.  The  commanding  officer  of 
each  infantry,  cavalry,  artillery,  engineer  and  signal  corps  company  shall, 
at  such  time  as  the  commander  in  chief  may  direct,  make  a  financial  return 
to  the  adjutant  general  containing  an  itemized  account  and  statement  of 
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all  disbursements  of  allowance  during-  the  preceding  year  by  said  com- 
pany, which  account  and  statement  shall  be  verified  by  the  proper  original 
vouchers  for  each  disbursement. 

Hist.     '11,  c.  72,   §   57,  p.  217. 

37:61.  Annual  encampments  and  inspections.  Encampments  shall 
be  held  annually  at  such,  times,  places  and  for  such  periods  as  the  com- 
mander in  chief  may  direct,  and  may  be  held  in  conjunction  with  the 
organized  militia  of  other  states  and  the  armies  of  the  United  States,  within 
or  without  territorial  limits  of  this  state.  During  such  encampment  there 
shall  be  made  by  the  adjutant  general,  or  such  officers  as  he  may  direct, 
an  inspection  of  the  troops.  For  services  during  such  encampment,  and 
going  to  and  from  the  same,  the  troops  shall  be  entitled  to  the  necessary 
transportation  and  subsistence  and  a  per  diem  pay  as  prescribed  by  this 
chapter. 

Hist.     '11,  c.  72,  §  58,  p.  217. 

37:62.  Same:  Pay  of  enlisted  men  and  officers.  While  on  camp 
or  field  duty  and  in  going  to  and  returning  therefrom,  the  members  of  the 
national  guard  of  Idaho  shall  receive  the  following  compensation  per  diem 
during  the  first  20  days  of  service :  Enlisted  men  shall  receive  the  pay 
prescribed  for  their  grade  in  the  United  states  army  and  in  addition  thereto 
each  shall  receive  the  sum  of  $1  per  day,  and  in  addition  thereto,  each 
enlisted  man  shall  be  entitled  to  one  ration  per  day  while  on  duty.  Com- 
missioned officers  shall  receive  the  pay  prescribed  for  their  grade  in  the 
United  States  army.  When  ordered  into  actual  service  in  aid  of  the  civil 
authorities,  the  forces  so  called  into  service  for  the  first  20  days,  the  same 
pay  and  rations  as  provided  herein  for  camp  and  field  duty,  and  thereafter 
they  shall  receive  the  same  pay  and  rations  as  troops  in  the  service  of  the 
United  States.  All  members  of  the  staff  of  the  commander  in  chief  shall 
be  entitled  to  and  receive  their  actual  traveling  and  hotel  expenses  while 
acting  under  the  orders  of  the  commander  in  chief,  whether  within  or 
without  the  state,  and  such  expenses  shall  be  paid  out  of  the  appropriation 
provided  for  in  this  chapter.  All  allowance  and  pay  provided  by  this 
chapter  for  officers  or  enlisted  men,  except  for  per  diem  and  mileage  while 
traveling  under  orders  without  troops,  shall  be  subject  to  be  applied  to 
the  payment  of  penalties  and  fines  imposed  by  military  courts  and  to  the 
payment  of  any  shortage  of  or  injury  to  state  or  United  States  property  or 
funds,  for  which  such  officers  or  enlisted  men  are  accountable.  All  pay- 
ments by  the  state  shall  be  on  pay  rolls  prepared  in  such  form  as  the 
adjutant  general  shall  direct.  The  necessary  subsistence  and  quartermaster 
stores  and  transportation  for  the  troops  so  in  service  shall  be  contracted 
for  by  the  proper  department  officers,  by  direction  of  the  commander  in 
chief. 

Hist.     '11,  c.  72,   §   59,  p.  217. 

37:63.  Special  inspections.  In  addition  to  the  annual  inspection  pro- 
vided for  in  this  chapter,  there  shall  be  such  other  inspections  of  the  troops 
made  under  the  direction  of  the  adjutant  general  as  may  be  ordered  by 
the  commander  in  chief. 

Hist.     '11,  c.  72,  §   60,  p.  218. 

37 :64.  Service  in  case  of  invasion  or  insurrection.  When  an  invasion 
is  made  or  an  insurrection  occurs,  or  is  threatened,  the  governor  shall 
order  the  national  guard  to  repel  or  suppress  the  same.  When  there  is  in 
any  town,  city  or  county,  a  tumult,  riot,  mob  or  body  of  men,  acting  to- 
gether by  force  with  attempt  to  commit  a  felony  or  to  offer  violence  to 
persons  or  property,  or  by  force  and  violence  to  break  and  resist  the  laws 
of  the  state,  or  when  such  tumult,  riot  or  mob  is  threatened,  and  the  fact 
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is  made  to  appear  to  the  governor,  the  sheriff  of  the  county,  or  the  mayor 
of  the  city  or  town,  the  governor  may  issue  his  orders  to  any  commanding 
officer  of  any  portion  of  the  national  guard,  directing  him  to  order  his 
command  to  appear  at  a  time  and  place  designated,  to  aid  the  civil  authori- 
ties to  suppress  such  violence  and  to  support  the  law. 

Hist.     R.  C.  §  739  ;  '07,  p.  195,  art.  6,  §  3. 

37 :65.  Same :  Troops  called  to  colors.  The  officer  to  whom  the  order 
or  call  is  directed,  shall  forthwith  order  the  troops  therein  mentioned  to 
parade  at  the  time  and  place  appointed;  and  if  he  neglects  or  refuses  to 
obey,  or  if  any  officer  refuses  or  neglects  to  obey,  any  such  order  issued 
in  pursuance  of  any  such  call,  he  shall  be  cashiered,  and  be  further  pun- 
ished by  a  fine  of  not  less  than  $100,  and  not  more  than  $1000,  or  im- 
prisonment not  to  exceed  six  months,  or  both,  at  the  discretion  of  the 
court-martial ;  or  a  person  who  advises  or  endeavors  to  persuade  an  officer 
or  soldier  to  refuse  or  neglect  to  appear  at  such  place,  or  to  obey  such 
order,  shall,  on  conviction  thereof  by  the  district  court,  be  imprisoned  not 
to  exceed  six  months,  or  fined  not  to  exceed  $1000,  or  both,  at  the  discre- 
tion of  the  court.  All  fines  assessed  under  this  section  shall  be  paid  to 
the  treasurer  of  the  state  for  the  benefit  of  the  state  military  fund. 

Hist.      R.    C.    g    740  ;    "07,    p.    195,    art.    6,    *    4. 

37:66.  Same:  Notice  to  men  to  appear.  When  the  commanding  offi- 
cer of  a  company,  troop,  or  battery  orders  out  his  command  for  such  duty, 
he  may  order  enlisted  men  to  notify  the  men  in  such  organization  to  appear 
at  the  time  and  place  appointed.  These  men  shall  give  notice  of  such  time 
and  place  of  meeting  to  each  man  personally,  or  by  leaving  at  his  usual 
place  of  abode  a  written  or  printed  order,  signed  by  the  enlisted  men  serv- 
ing the  same,  which  notice  shall  be  sufficient  warning. 

Hist.     R.   C.   §   741;   '07.   p.   195,   art.   6,   §    5. 

37:67.  Same:  Punishment  for  refusal  to  obey.  Every  enlisted 
man  who  refuses  or  neglects  to  serve  such  notice,  when  duly  ordered  so 
to  do,  and  every  officer  and  enlisted  man  who,  having  been  served  with 
notice  as  provided  in  the  preceding  section,  refuses  or  neglects  to  obey 
the  same  promptly,  shall  be  fined  not  less  than  $5  nor  more  than  $100, 
at  the  discretion  of  the  court-martial.  All  fines  assessed  under  this  section 
shall  be  paid  to  the  treasurer  of  the  proper  county  for  the  benefit  of  the 
state  military  fund. 

Hist.      R.    C.    §    742  ;    '07,   p.    195,   art.    6,    §    6. 

ARTICLE   7. 
PRIVILEGES  AND   EXEMPTIONS. 

37:68.  Equipment  execution  proof.  Every  officer  and  soldier  shall 
hold  his  uniforms,  arms,  ammunition  and  accoutrements  required  by  law 
free  from  all  suits,  distresses,  execution  or  sales  for  debt  or  payment  of 
taxes. 

Hist.     '11,  c.  72,   §   61,  p.  218. 

37:69.  Exemptions  from  civil  process.  No  civil  process  shall  issue, 
or  be  in  force,  against  any  person  mustered  into  the  service  of  this  state, 
or  of  the  United  States,  during  so  much  of  the  term  as  he  shall  be  engaged 
in  actual  service  under  orders,  nor  until  30  days  after  he  shall  have  been 
relieved  therefrom :  Provided,  That  the  operation  of  all  statutes  of  limi- 
tation and  presumption  arising  from  lapse  of  time  shall  be  suspended  upon 
all  claims  against  such  persons  during  such  term. 

Hist.      '11,  c.  72,   §   62,  p.  218. 

37 :70.  Same :  From  jury  duty.  In  addition  to  all  other  exemptions 
now  allowed  by  law,  all  officers  and  enlisted  men  shall  be  exempt  from  the 
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performance  of  jury  duty  during  their  term  of  service  therein,  and  every 
man  who  shall  have  served  for  a  period  of  six  years  and  been  honorably 
discharged  therefrom  shall  be  exempt  from  further  jury  duty  in  the  state 
where  such  service  was  performed. 

Hist.     '11,  c.  72,  §  63,  p.  218. 

37:71.  Same:  From  military  service.  In  addition  to  all  other  ex- 
emptions allowed  by  law,  any  person  who  shall  have  served  nine  years  in 
the  organized  militia  and  shall  have  been  honorably  discharged  therefrom, 
or  nine  months  or  longer  in  the  armies  or  navy  of  the  United  States,  and 
honorably  discharged  therefrom,  shall  be  exempt  from  further  military 
service,  except  in  case  of  war,  invasion  or  insurrection. 

Hist.     '11,  c.  72,  §   64,  p.  218. 

37:72.  Same:  From  posse  comitatus;  from  road  or  poll  tax.  Every 
officer  and  enlisted  man  shall,  during  his  service,  be  exempt  from  service 
upon  the  posse  comitatus  and  from  payment  of  any  road  or  poll  tax. 

Hist.     '11,  c.  72,   §  65,  p.  218. 

37:73.  Privilege  from  arrest.  No  officer  or  soldier  shall  be  arrested 
by  civil  process  on  any  warrant,  except  for  treason,  felony,  or  breach  of 
the  peace  while  going  to,  remaining  at  and  returning  from  a  place  where 
he  is  ordered  for  military  duty  or  to  attend  an  election  for  officers. 

Hist.     '11,  c.  72,   §   66,  p.  219. 

37:74.  Pensions.  A  pension  not  exceeding  $50  per  month,  payable 
quarterly,  shall  be  paid  to  either  the  widow  or  minor  child  or  dependent 
parent  of  any  soldier  of  the  organized  militia  who  may  die  from  injuries 
received,  or  who  may  be  killed  in  line  of  duty  while  in  active  service  under 
orders  of  the  commander  in  chief  and  for  which  active  service  a  per  diem 
pay  is  allowed  under  existing  laws.  A  like  amount  shall  be  allowed  to 
any  soldier  wholly  disabled  under  like  existing  laws.  No  pension  shall 
be  granted  for  a  longer  period  than  five  years,  but  the  same  may  be  re- 
newed for  a  further  period  of  five  years  upon  satisfactory  evidence  of  the 
dependency  of  the  pensioner  being  furnished  to  the  commander  in  chief. 
Such  pension  may  be  revoked  upon  its  being  shown  to  the  satisfaction  of 
the  commander  in  chief  that  the  pensioner  is  no  longer  in  a  state  of  de- 
pendency. No  pension  shall  be  awarded  under  the  provisions  of  this  sec- 
tion for  any  service  rendered  while  in  the  service  of  the  United  States  in 
case  of  war,  under  the  orders  of  the  president  of  the  United  States.  The 
pensions  heretofore  provided  for  shall  be  paid  out  of  the  appropriations 
carried  in  this  chapter. 

Hist.  '11,  c.  72,  §  67,  p.  219.  "No  person  shall 
he  accorded,"  an  obvious  error  in  next  to  last  sen- 
tence,   corrected   to    "No  pension    shall   be   awarded." 

ARTICLE  8. 
OFFENSES. 

37:75.  Misuse  of  military  property.  Every  arm,  uniform  or  equip- 
ment issued  by  the  state  shall  be  used  only  in  the  discharge  of  military 
duty,  and  any  noncommissioned  officer  or  private  who  shall  wilfully  or 
wantonly  injure  or  destroy  any  uniform,  arm,  or  equipment,  or  other 
military  property  belonging  to  the  state,  or  refuse  to  make  good  such  in- 
jury or  loss,  or  who  shall  sell,  loan,  dispose  of,  secrete,  or  remove  the  same, 
or  who  shall  fail  within  10  days  after  being  notified  by  his  commanding 
officer  to  return  the  same  to  the  state  or  his  commanding  officer,  shall  be 
tried  by  court-martial,  and,  if  convicted,  shall  be  sentenced  to  pay  a  fine 
of  not  more  than  $100,  or  in  default  of  payment  of  the  same,  undergo  an 
imprisonment  in  the  county  jail  of  not  more  than  P>0  days. 

Hist.     '11,  c.   72,   §   68    p.   219. 
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37 :76.  Discipline.  The  commanding  officer  of  any  troops  under  arms 
may  cause  them  to  perform  any  military  duty  he  shall  require  and  also 
put  under  arrest  any  officer,  noncommissioned  officer,  musician,  or  private 
who  shall  disobey  the  orders  of  his  superior  officer;  also,  any  person  or 
persons  who  shall  trespass  on  parade  or  camp  ground,  or  in  any  way  or 
manner  interrupt,  or  molest  the  orderly  discharge  of  duty  of  those  under 
arms ;  and  also,  in  his  discretion  all  hucksters  or  auction  sales  or  gambling 
may  be  abated  as  a  nuisance. 

Hist.  '11,  c.  72,  §  69.  p.  219;  reference  to  pro- 
hibition of  liquors  omitted,  repealed  by  implication 
'15,    c.    28,    p.    83. 

37:77.  Penalty.  Any  officer  or  soldier  failing  to  appear  upon  any 
occasion  of  duty  to  which  he  shall  be  ordered  by  his  proper  commanding- 
officer  shall  be  subject  to  a  trial  by  a  general  court-martial,  and,  upon  con- 
viction, failing  to  render  a  good  and  sufficient  cause  therefor,  he  shall  be 
sentenced  as  hereinafter  provided. 

Hist.     '11,  c.  72,    S   70,  p.  220. 

37:78.  Unauthorized  wearing  of  uniforms.  Every  person  other 
than  an  officer  or  enlisted  man  of  the  organized  militia  of  the  United 
States  army,  navy,  marine  corps,  or  revenue  service,  or  forest  service, 
or  inmate  of  any  veteran  or  soldiers'  home,  who  at  any  time  wears  the 
uniform  of  the  United  States  army  or  navy  or  organized  militia,  or  any 
part  of  such  uniform,  or  a  uniform,  or  part  of  a  uniform  similar  thereto, 
within  the  bounds  of  this  state,  shall  be  guilty  of  a  misdemeanor,  and  if 
convicted  of  such  offense,  shall  be  punished  by  a  fine  of  not  less  than  $100, 
nor  more  than  $250,  or  by  imprisonment  in  the  county  jail  not  exceeding 
60  days,  or  by  both  such  fine  and  imprisonment :  Provided,  That  nothing 
in  this  chapter  shall  be  construed  as  prohibiting  persons  of  the  theatrical 
profession  from  wearing  such  uniform  in  any  playhouse  or  theater  while 
actually  engaged  in  following  said  profession;  and,  Provided,  That  noth- 
ing in  this  chapter  shall  be  construed  as  prohibiting  the  uniform  rank  of 
civic  societies  parading  or  traveling  in  a  body  or  assembling  in  a  lodge 
room;  and,  Provided  further,  That  whenever  the  national  guard,  or  any 
part  thereof,  is  in  active  service  or  is  called  into  active  service,  no  civic 
organization  or  member  thereof  shall  parade  or  appear  in  uniform  in  the 
locality  where  said  organized  militia  is  in  service. 

Hist.  '11,  c.  72,  §  97,  p.  225  ;  grammatical  er- 
rors   corrected. 

37:79.  Unauthorized  military  organizations.  It  shall  not  be  lawful 
for  any  body  of  men  whatever,  other  than  the  organized  militia  and  the 
troops  of  the  United  States,  to  associate  themselves  together  as  a  military 
company  or  organization,  to  drill  or  parade  with  arms  in  any  city  or  town 
in  this  state,  without  the  license  of  the  governor  therefor,  which  license 
may  at  any  time  be  revoked :  and,  Provided  further,  That  students  in  edu- 
cational institutions  where  military  science  is  a  part  of  the  course  of  in- 
struction, may,  with  the  consent  of  the  governor,  drill  and  parade  with 
arms  in  public,  under  the  superintendence  of  their  instructor:  Provided, 
That  nothing  herein  contained  shall  be  construed  so  as  to  prevent  benevo- 
lent or  social  organizations  from  wearing  swords ;  and  any  person  or  per- 
sons violating  any  of  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor  and  subject  to  arrest  and  punishment  therefor. 

Hist.     '11,   c.   72,   §   98,   p.   225. 

37:80.  Unauthorized  possession  of  military  property.  If  any  per- 
son shall  unlawfully,  knowingly  and  wilfully  purchase  or  receive  in  pawn 
or  pledge  any  arms,  accoutrement,  article  of  military  clothing,  equipment, 
tent  or  fly,  or  any  quartermaster  or  ordnance  stores,  the  property  of  this 
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state  or  of  the  United  States,  he  shall  be  guilty  of  a  misdemeanor;  and, 
being  convicted  thereof  in  any  court  where  such  cases  are  properly  triable 
and  by  a  court  having  proper  jurisdiction,  shall  be  sentenced  to  an  impris- 
onment not  exceeding  one  year  and  fine  not  exceeding  $300. 

Hist.      *11,   c.    72,    §    99,    p.    226. 

37:81.  Embezzlement  of  military  funds.  Any  member  of  the  organ- 
ized militia  who  shall  embezzle,  misapply  or  retain  in  his  possession,  with- 
out authority,  any  money  received  by  him  for  disbursement,  shall  be  guilty 
of  a  felony,  and  it  shall  be  the  duty  of  the  district  attorney  of  the  proper 
county,  on  complaint  being  made,  to  prosecute  such  offender  in  any  court 
of  competent  jurisdiction  and  to  collect  any  penalty  imposed  and  pay  the 
same  into  the  state  treasury. 

Hist.      '11,   c.   72,   §    100,   p.   226. 

ARTICLE    9. 
COURTS    MARTIAL. 

37:82.  Courts  of  inquiry:  How  instituted.  Courts  of  inquiry  may 
be  instituted  by  the  commander  in  chief  or  the  commanding  officer  of  a  di- 
vision in  relation  to  those  officers  for  whose  trial  they  are  authorized  to 
appoint  court-martial  for  the  purpose  of  investigating  the  conduct  of  any 
officer  either  upon  his  own  solicitation  or  upon  complaint  or  charge  of  im- 
proper conduct  degrading  the  character  of  any  officer,  or  for  the  purpose 
of  settling  rank,  but  no  court  of  inquiry  shall  consist  of  more  than  one  of- 
ficer who  may,  if  approved  by  the  officer  ordering  the  court  of  inquiry,  re- 
quire an  officer  to  act  as  recorder  to  attend  such  court  in  taking  testimony 
and  in  investigating  any  complaint  that  may  come  before  such  court  of 
inquiry.  Such  court  of  inquiry  shall,  without  delay,  report  a  statement 
of  facts,  and,  when  required,  an  opinion  thereon  to  the  officer  instituting 
such  court,  who  may,  in  his  discretion  thereupon,  appoint  a  court-martial 
for  the  trial  of  the  officer  whose  conduct  shall  have  been  inquired  into. 

Hist.     '11,   c,   72,    S    71,   p.    220. 

37:83.  Courts-Martial:  Officers.  Every  court-martial  for  the  trial 
of  commissioned  officers  and  officers  on  the  staff  of  the  commander-in- 
chief  shall  be  ordered  by  the  commander  in  chief  and  shall  consist  of  seven 
officers,  any  five  of  whom  shall  constitute  a  quorum. 

Hist.      '11,   c.    72,    §    72,   p.    220. 

37:84.  General  courts-martial.  General  courts-martial  for  the  trial 
of  enlisted  men  of  companies  and  battalions  which  report  directly  to  a 
division  commander,  shall  be  ordered  by  him,  and  for  the  trial  of  enlisted 
men  of  a  brigade,  shall  be  ordered  by  the  brigade  commander,  and  for  the 
trials  of  enlisted  men  of  units  of  a  size  less  than  a  brigade  and  not  at- 
tached to  a  brigade,  by  the  superior  officer  of  the  organization  to  which 
they  are  attached,  in  each  case  to  consist  of  five  officers,  anv  three  of 
whom  shall  constitute  a  quorum. 

Hist.      '11,   c.    72,    §    73,    p.    220. 

37:85.  Summary  courts-martial.  Summary  courts-martial  of  en- 
listed men  belonging  to  any  regiment  shall  be  ordered  by  the  regimental 
commander,  and  for  the  trial  of  enlisted  men  of  a  separate  battalion  by 
the  battalion  commander,  and  in  each  case  shall  consist  of  a  field  officer  or 
captain  in  such  regiment  or  battalion :  Provided,  That  when  a  company 
is  not  in  active  service,  summary  courts-martial  of  enlisted  men  belonging 
to  the  company  shall  be  ordered  by  the  company  commander  and  in  each 
case  shall  consist  of  a  commissioned  officer  in  such  company.  Reports  of 
all  trials  by  summary  courts  shall  be  made  to  the  adjutant  general  at  such 
times  and  in  such  form  as  he  may  direct. 

Hist.     '11,   c.   72,    §    74f   p.   220. 
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37:86.  Unassigned  courts-marital.  Courts-martial  for  the  trial  of 
enlisted  men  belonging  to  unassigned  companies  shall  be  ordered  by  the 
superior  officer  to  whose  command  they  are  attached,  and  shall  consist  of 
one  officer  of  the  rank  of  field  officer  or  captain. 

Hist.     '11,   c.   72,    §   75,   p.   221. 

37:87.  Courts-marital:  Vacancies.  The  officer  ordering  a  court- 
martial  may  at  any  time  supply  a  vacancy  that  for  any  cause  may  happen 
therein,  but  the  member  filling  such  vacancy  shall  not  sit  or  participate 
in  the  trial  of  a  case  commenced  before  he  had  qualified. 

Hist.     '11,   c.   72,    §   76,   p.   221. 

37:88.  General  courts-martial:  Jurisdiction.  The  jurisdiction  of 
general  courts-martial  shall  extend  to  and  include  the  trial  of  all  offenses 
against  military  law,  order  or  discipline.  Their  sentence  may  inflict  one 
or  more  of  the  following  punishments,  namely:  reprimand,  forfeiture 
of  whole  or  part  of  pay  or  allowance,  fine  not  exceeding  $100,  or  in  default 
of  payment  of  same  for  20  days  after  approval,  imprisonment  not  exceed- 
ing 30  days,  imprisonment  not  exceeding  three  months,  suspension  of 
officers  from  rank,  dishonorable  discharge  from  the  service  of  officers  and 
men,  and  the  reduction  of  noncommissioned  officers  to  the  ranks. 

Hist.     '11,   c.   72,    §    77,   p.   221. 

37:89.      Summary  and  unassigned  courts-martial:    Jurisdiction.     The 

jurisdiction  of  summary  and  unassigned  courts-martial  shall  extend  to  and 
include  the  trial  of  all  infractions  of  duty,  approved  company  by-laws, 
and  to  nonattendance  at  drills,  abuse  or  neglect  of  arms  or  clothing  and 
other  offenses  against  military  discipline  triable  by  like  courts  under  the 
laws  of  the  United  States.  Their  sentence  may  inflict  one  or  more  of  the 
following  punishments,  namely:  dishonorable  discharge,  reduction  to  the 
ranks  of  noncommissioned  officers,  reprimand,  forfeiture  of  whole  or  part 
of  pay  and  allowance  and  a  fine  not  exceeding  $20,  or,  in  default  of  pay- 
ment of  the  same  for  20  days  after  the  final  approval,  imprisonment  not 
exceeding  10  days,  imprisonment  not  exceeding  one  month. 

Hist.     '11,   c.   72,   §    78,   p.   221. 

37:90.  Courts-martial:  Extension  of  jurisdiction.  The  jurisdiction 
and  procedure  of  all  court-martial  in  times  of  war,  insurrection,  invasion, 
rebellion  or  riot,  and  when  the  troops  shall  be  called  into  service  of  the 
United  States  or  the  active  service  of  the  state,  shall  be  extended  to  the 
trial  of  all  offenses  with  similar  punishments  as  are  then  prescribed  for 
like  courts  in  the  army  of  the  United  States. 

Hist.     '11,   c.   72,    §    79,   p.    221. 

37:91.  Same:  Oath  of  officers.  The  officers  of  very  court-martial, 
and  the  judge  advocate  thereof,  if  any  has  been  appointed,  shall  take  an 
oath  in  the  same  form  as  that  prescribed  for  use  in  the  armies  of  the 
United  States. 

list.    '11*  e.  72,  I  80,  p.  222. 

37 :92.  Officers  of  courts-martial.  The  senior  officer  present  shall  be 
the  president  of  the  court  and  all  the  members  of  such  court  shall,  while 
on  duty,  be  in  uniform,  and  the  president  or  officer  of  the  court  may  detail 
one  or  more  marshals,  whose  duty  it  shall  be  to  summon  all  delinquents 
and  parties  accused  and  subpoena  all  witnesses  to  appear  before  the  court 
at  the  properly  designated  time  and  place. 

Hist.     '11,   c.   72,    §   81,   p.   222. 

37:93.  Notice  of  trial.  No  officer  or  enlisted  man  under  arrest  shall 
be  brought  to  trial  before  a  general  court-martial  unless  the  officer  con- 
vening the  court-martial  shall  have  ordered  the  same  within  30  days  after 
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such  arrest,  nor  until  10  days  after  a  copy  of  the  order  convening  the 
court  and  of  the  charges  and  specifications  shall  have  been  delivered  to  the 
accused  or  left  at  his  usual  or  last  known  place  of  abode. 

Hist.     '11,   c.   72,    §   82,   p.   222. 

37:94.  Appeal.  An  appeal  from  the  approved  finding  or  sentence  of 
the  general  court-martial  may  be  made  to  the  commander  in  chief  within 
20  days  after  the  decision  appealed  from  shall  have  been  made  known  to 
the  person  appealing,  and  shall  operate  as  a  stay  of  execution  of  sentence 
until  the  dismissal  of  such  appeal. 

Hist.     '11,   c.   72,    §    83,   p.   222. 

37:95.  Approval  of  commanding  officer.  The  proceedings  and  sen- 
tence of  every  court-martial  shall,  without  delay,  be  delivered  to  the  officer 
ordering  the  court,  who  shall  approve  or  disapprove  thereof  within  15 
days  thereafter,  and  shall  give  notice  of  his  approval  or  disapproval  to 
the  president  or  officer  of  such  court-martial,  to  the  arresting  officer  and 
to  the  accused,  and  he  may,  in  his  discretion,  publish  the  sentence  as  ap- 
proved or  disapproved  in  orders,  but  no  part  of  such  sentence  shall  be 
published  or  executed  until  after  the  time  allowed  for  appeal  has  expired, 
and  he  shall  also  forward  such  proceedings  and  sentences,  and  his  ap- 
proval or  disapproval  thereof,  to  the  adjutant  general  for  such  disposition 
as  he  may  deem  proper. 

Hist.     '11,   c.   72,   §    84,   p.   222. 

37:96.  Execution  and  commitment.  The  president  of  such  court- 
martial,  or  the  officer  of  the  summary  battalion  or  unassigned  company 
court-martial,  shall  issue  his  warrant  for  the  collection  of  all  fines  im- 
posed by  said  court  martial  to  the  sheriff  or  any  constable  of  the  county 
in  which  the  court  was  held  or  in  which  the  delinquent  resides,  whose  duty 
it  shall  be  to  collect  all  fines  provided  for  by  this  chapter  in  the  same  man- 
ner as  he  is  authorized  to  collect  debts  on  a  civil  process,  and  make  his 
return  to  the  president  of  the  said  court  or  to  the  officer  of  the  said  sum- 
mary battalion  or  unassigned  company  court-martial,  or  within  20  days 
certify  to  the  said  president  or  officer  that  there  is  no  property  of  the  de- 
fendant out  which  said  moneys  can  be  made;  upon  such  return  of  "no 
goods,"  the  said  president  or  officer  of  the  court  shall  issue  his  warrant  of 
commitment  of  such  delinquent  to  the  proper  jail  of  the  county  directed 
to  such  sheriff  or  constable  who  shall  forthwith  execute  said  warrant  and 
make  proper  return  of  the  same  to  the  court;  in  case  of  sentence  of  im- 
prisonment, he  shall  issue  his  warrant  of  commitment  in  like  manner. 

Hist.     '11,   c.   72,   §    85,   p.   222. 

37:97.  Disposition  of  fines.  All  fines  and  penalties  imposed  and  col- 
lected through  the  sentence  of  summary  court  shall  be  forwarded  to  the 
adjutant  general  and  by  him  paid  into  the  treasury  of  the  state,  to  be  placed 
to  the  credit  of  the  military  fund,  and  the  neglect  or  refusal  of  any  mar- 
shal, sheriff,  constable  or  jail  warden  to  execute  any  process,  or  to  make 
proper  return  of  all  fines  and  penalties  collected,  shall  be  deemed  a  mis- 
demeanor and  shall  subject  the  offender  to  a  prosecution  by  the  proper 
district  attorney,  and  to  a  penalty  upon  conviction  of  each  offense  of  $100 
to  the  use  of  the  state. 

Hist.     '11,   c.   72,    §    86,   p.   223. 

37:98.  Arrest  of  accused.  After  return  of  the  summons  by  a  mar- 
shal, and  certifying  service  of  the  same  on  the  accused,  and  upon  default 
of  appearance  of  such  accused  at  a  time  and  place  designated  for  trial, 
the  president  or  the  officer  of  the  court  shall  issue  his  warrant  for  the 
arrest  of  the  delinquent  directed  to  the  sheriff  or  to  a  constable  of  the 
county,  who  shall  forthwith  execute  said  warrant  and  make  proper  return 
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thereof  to  said  court  and  produce  to  the  said  court  the  body  of  the  ac- 
cused, if  within  said  county,  and  retain  the  custody  thereof  until  the  con- 
clusion of  tfye  trial  unless  sooner  discharged  by  the  order  of  the  court. 

Hist.     '11,   c.   72,    §   87,   p.   223. 

37:99.  Subpoenas.  The  president  or  officer  of  every  court  of  in- 
quiry, both  before  and  after  he  has  been  sworn,  shall  issue  subpoenas  for  all 
witnesses  whose  attendance  at  such  court  may,  in  his  opinion,  be  neces- 
sary in  behalf  of  the  state,  and  also  on  application  for  all  witnesses  in  be- 
half of  the  accused  or  person  returned  as  delinquent. 

Hist.     '11,  c.  72,   §  88,  p.  223. 

37:100.  Witnesses:  Oath  and  attendance.  The  president  or  officer 
of  every  court-martial  or  court  of  inquiry  shall  have  power  to  administer 
the  usual  oaths  to  witnesses  and  shall  have  the  same  power  to  compel  at- 
tending witnesses  to  be  sworn  and  testify  and  preserve  order  as  courts  of 
common  law  jurisdiction,  and  all  sheriffs,  jailers  and  constables  are  hereby 
required  to  execute  any  precept  or  process  issued  by  such  president  or 
officer  of  the  court  for  that  purpose. 

Hist.     '11,   c.   72,    §   89,  p.   223. 

37:101.  Same:  Penalty  for  failure  to  appear.  Every  witness  not  ap- 
pearing in  obedience  to  such  subpoena,  when  duly  served,  and  not  having 
sufficient  or  reasonable  excuse,  shall  forfeit  to  the  state  a  sum  not  less  than 
$10,  or  more  than  $50  for  each  default,  and  the  president  or  officer  of  such 
court  shall,  from  time  to  time,  report  to  the  district  attorney  the  names 
of  such  delinquent  witnesses,  together  with  the  names  and  places  of 
residence  of  the  person  serving  such  subpoena,  the  better  to  enable  him 
to  prosecute  for  such  forfeiture. 

Hist.      '11,   e,    72,    §    90,   p.    224. 

37:102.  Same:  Attachment  to  compel  attendance.  Whenever  it 
shall  appear  to  the  satisfaction  of  any  court-martial  or  court  of  inquiry, 
by  proof  made  before  such  court,  that  any  person  duly  subpoenaed  to 
appear  as  a  witness  before  said  court  shall  have  refused  or  neglected, 
without  just  cause,  to  attend  as  such  witness  in  conformity  to  such  sub- 
poena, and  the  party  in  whose  behalf  such  witness  shall  have  been  sub- 
poenaed shall  make  oath  that  the  testimony  of  such  witness  is  material, 
such  court  or  the  president  or  officer  thereof,  shall  have  power  to  issue  an 
attachment  to  compel  the  attendance  of  such  witness. 

Hist.     '11,   c.   72,    §   91,   p.   224. 

37:103.  Same:  Execution  of  attachment.  Every  such  attachment 
shall  be  executed  in  the  same  manner  as  a  warrant  and  by  the  sheriff  or 
constable  of  the  county,  and  the  fee  for  serving  the  same  shall  be  paid  by 
the  person  against  whom  the  same  shall  have  been  issued,  unless  he  shall 
show  reasonable  cause  to  the  satisfaction  of  said  court  for  his  omission  to 
attend,  in  which  case  the  party  requiring  such  attachment  shall  pay  the 
costs.  Such  costs  shall  be  ascertained  by  the  court,  which  may  thereupon 
issue  an  execution  for  the  collection  against  the  person  liable  to  pay  the 
same  and  which  may  be  collected,  as  other  collections  are  collected,  by  said 
sheriff  or  constable. 

Hist.     '11,   c.   72,    §    92,   p.   224. 

37:104.  Confinement  in  jail.  The  keepers  and  wardens  of  all  county 
jails  are  required  to  receive  and  confine  all  military  offenders,  when  deliv- 
ered by  such  sheriff  or  constable  under  the  proper  certificate  of  the  com- 
mitment of  a  general  or  summary  battalion  or  unassigned  company  court- 
martial,  for  and  during  the  term  of  sentence  as  set  forth  in  said  commit- 
ment. 

Hist.     '11,   c.   72,    §   93,   p.   224. 
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37:105.  Suspension  of  officers.  Officers  under  arrest  shall  be  sus- 
pended from  exercising  the  duties  of  officers,  and  resignations  tendered 
under  charges  when  forwarded  by  any  commander  will  always  be  accom- 
panied by  a  copy  of  the  charges,  or,  in  the  absence  of  written  charges,  by  a 
report  of  the  case  for  the  information  of  the  commander  in  chief. 

Hist.     '11,   c.   72,    §   94,   p.   224. 

37:106.  Procedure  in  courts-martial.  The  forms,  practice  and  pro- 
cedure in  all  courts-martial  and  courts  of  inquiry  shall,  except  as  herein 
otherwise  provided,  be  adopted  and  conducted  as  in  similar  tribunals  in 
the  United  States  army,  unless  altered,  amended,  or  modified,  from  time 
to  time,  by  orders  from  the  commander  in  chief. 

Hist.     '11,   c.   72,    §    95,   p.   224. 

37:107.  Pay,  mileage  and  fees  of  persons  attending  trial.  Judge 
advocates  and  members  of  courts-martial  and  courts  of  inquiry  and  their 
marshals  shall  be  allowed  per  diem  as  pay  per  military  rank  for  the  time 
actually  employed  in  the  duties  assigned  them.  Transportation  shall  be 
furnished  them,  as  well  as  to  all  prosecutors,  prisoners,  witnesses,  mar- 
shals, sheriffs  and  constables  to  and  from  the  place  or  places  designated 
for  the  meetings  of  said  court.  The  per  diem  pay  of  military  and  civilian 
witnesses  shall  be  the  same  as  in  civil  courts  of  law.  The  fees  of  sheriffs 
and  constables  for  serving  the  process  provided  for  in  this  chapter  shall 
be  the  same  as  prescribed  by  law  for  similar  process  of  a  civil  nature,  and 
shall  be  paid  out  of  the  appropriation  for  the  support  of  the  organized 
militia. 

Hist.     '11,   c.   72,    §   96,   p.    225. 

ARTICLE    10. 
APPROPRIATION. 

37:108.  Continuing  and  cumulative  appropriation.  To  carry  out  the 
provisions  of  this  chapter,  a  continuing  appropriation  of  $25,000  per  an- 
num is  hereby  made  out  of  any  money  in  the  state  treasury  not  otherwise 
appropriated,  and  the  use  and  expenditure  of  the  same  sum  hereby  appro- 
priated shall  not  be  limited  to  any  particular  year. 

Hist.     '11,  c.  72,   §    101,  p.  226.  years   1911-1912  but  was  in  operation  after  the  first 

Suspended    1911-1912:     The    provision    appropriat-        Monday     in     J"™"*,  ^J-      Jeffreys     v'     Huston 
ing    $25,000    per    annum    was   suspended    during    the        U»i*J    -a  i.   6 it,   m  jr.   iuoo. 
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CHAPTER  38. 
EDUCATION. 

Note:  The  school  law  constituted  Title  III  of  the  Revised  Statutes  of  1887,  This  title  was 
superseded  and  repealed  by  an  act  of  the  first  session  of  the  state  legislature  ('90-91,  p.  131), 
which  in  turn  was  repealed  by  '93,  p.  187,  reenacted  '99,  p.  85,  which  formed  the  basis  of  R.  C. 
§S  558-671.  The  legislature  by  '09,  p.  219,  H.  B.  29,  created  a  school  law  commission,  the  result 
of  whose  labors  appeared  in  the  adoption  by  the  next  legislature  of  a  complete  new  educational 
code,  '11,  c.  159,  p.  483.  This  code  reenacted  much  of  the  old  law,  but  many  changes  were 
made.  This  code  forms  the  basis  of  the  present  law.  The  session  of  1911  also  submitted  an 
amendment  of  Const.  IX,  2,  '11,  p.  791,  H.  J.  R.  30,  providing  for  a  state  board  of  education 
which  amendment  carried  at  the  succeeding  election,  '13,  p.  677,  amendment  IX.  The  next 
legislature  made  it  effective  by  the  passage  of  '13,  c.  77,  p.  328,  which  act  appears  as  article  1 
below. 

ARTICLE   1. 

STATE   BOARD    OF   EDUCATION. 

Note:  The  powers  given  the  state  boards  of  education  in  Montana  (R.  C.  Sup.  '15,  §§  642- 
786)  and  Oklahoma  ('11,  c.  47,  p.  120)  are  similar  to  those  of  the  Idaho  state  board  of  educa- 
tion in  the  administration  of  the  higher  institutions  of  learning,  standard  of  requirement  for 
entrance  to  high  schools,  arrangement  of  courses  of  study,  supervision  of  teachers'  institutes, 
certification  of  teachers,  and  presentation  of  budgets  to  the  legislature  for  appropriations  for 
the  state  institutions ;  except  that  Montana  does  not  make  provision  for  supervision  of  grade 
schools  by  its  board  of  education. 

38:1.  Creation  of  Board.  For  the  general  supervision,  government 
and  control  of  all  state  educational  institutions  of  this  state,  to  wit :  Uni- 
versity of  Idaho,  Lewiston  state  normal  school,  Albion  state  normal  school, 
Idaho  technical  institute,  the  industrial  training  school  and  state  school  for 
the  deaf  and  the  blind,  and  for  the  general  supervision,  government  and 
control  of  any  other  such  state  educational  institutions,  as  may  now  or 
hereafter  be  founded,  and,  further,  for  the  general  supervision,  govern- 
ment and  control  of  the  public  schools  of  the  state,  a  state  board  of  edu- 
cation, which  shall  also  constitute  the  board  of  regents  of  the  university 
of  Idaho,  is  hereby  created  and  established,  to  be  known  as  the  state 
board  of  education  and  board  of  regents  of  the  university  of  Idaho. 

Hist.     '13,  c.  77,   §    1,  p.  328  ;  "academy  of  Idaho"  cessor   to   the   former   board   of   regents   of   the  uni- 

changed   to   "Idaho   technical    institute."  versity,    has  the   power   and   authority   to   defend   an 

Cross   ref.     Board   established  by  Const.   IX,    2,   as  action    previously    instituted    against    the    latter    for 

n mended  a    Preexisting    obligation.      First.    Nat.    Bk.    of    Mos- 

'  _  ,      .  row    v.    Regents   of    University    (1914)    26    I.    15,    140 

Successor:      The  state  board  of  education,   as  sue-  p     --^ 

38:2.  Membership:  Appointment:  Qualifications.  The  state  board 
of  education  and  board  of  regents  of  the  university  of  Idaho  shall  consist 
of  five  appointive  members  and,  in  addition  thereto  the  state  superintend- 
ent shall  be  ex  officio  member  of  such  board.  The  governor  of  Idaho  shall 
annually  on  the  first  Monday  of  April  appoint  one  member  of  said  board 
to  serve  for  a  period  of  five  years.  The  governor  shall  fill,  by  appointment, 
all  vacancies  which  may  occur  on  the  board,  such  appointment  to  be  made 
within  30  days  after  such  vacancy  occurs,  and  to  be  for  the  unexpired  term 
of  the  retiring  member:  Provided,  That  all  such  members  of  said  board 
shall  be  appointed  solely  upon  consideration  of  their  ability  to  efficiently 
serve  the  interests  of  the  people  and  of  education  in  this  state,  without  ref- 
erence to  locality,  to  occupation,  to  party  affiliation  or  to  religion :  Provided 
further,  That  any  member  so  appointed  shall  not  heretofore  have  been  con- 
nected with  any  of  the  state  educational  institutions  of  this  state,  either  as 
regent,  member  of  board,  instructor  or  student,  and  shall  have  been  a 
qualified  elector,  and  taxpayer  in  this  state  for  at  least  three  years  prior 
to  the  date  of  his  appointment.    Said  members  of  said  board,  appointed  as 
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above  provided,  shall  qualify  for  office  and  assume  their  duties  in  accord- 
ance with  existing  laws  governing  similar  appointments  to  and  qualifica- 
tions for  office  on  other  state  boards  of  this  state. 

Hist.     '13,    c.    77,    §    2,    p.    328  ;    provision    for    ap- 
pointment of   first  board  omitted. 

38 :3.  Successor  to  former  boards :  Office.  The  state  board  of  edu- 
cation and  board  of  regents  of  the  university  of  Idaho  is  the  successor  to 
the  board  of  regents  of  the  university  of  Idaho  and  the  boards  of  trustees 
of  the  other  state  educational  institutions  enumerated  in  section  1  of  this 
chapter,  as  the  same  heretofore  existed,  and  is  invested  with  all  duties, 
rights,  powers  and  immunities  heretofore  granted  said  boards,  together 
with  all  property,  deeds,  records,  reports  and  appurtenances  of  any  and 
all  kinds  held  by  them.  Said  board  shall  have  and  maintain  its  office  at 
the  state  capitol. 

Hist.     Based  upon   '13,   c.   77,   §   3,  p.   329.     While  ouestion    was    suggested    but    not    passed    upon    in 

the    statute    abolished    the    old    boards,    it    expressly  First  Nat.   Bk.  of  Moscow  v.  Regents  of   University 

transferred  their  powers  to   the  new.     To   what  ex-  (1914)    26   I.    15,    140   P.   771.     A  study  of  the   cases 

tent  this  carried   the    several   corporate   entities   and  cited   to    §§    488    and    519    will    show    the    difficulties 

powers  has  not  been  determined  by  the  courts.  The  involved. 

38.4.  Removal  of  members:  Cause.  The  governor  of  Idaho  is  em- 
powered to  remove  from  membership  on  said  board  of  education  and  board 
of  regents  of  the  university  of  Idaho,  any  member  who  shall  have  proven 
himself  to  be  guilty  of  gross  immorality,  malfeasance  in  office,  or  incom- 
petency; but  no  removal  for  personal  or  political  reasons  shall  be  valid 
without  the  concurrence  of  at  least  two-thirds  of  the  members  of  the  senate 
of  this  state. 

Hist.     '13,   c.   77,    §    4,   p.   329. 

38:5.  Meetings.  Said  board  of  education  and  board  of  regents  of 
the  university  of  Idaho  shall  hold  two  regular  meetings  annually  at  such 
time  and  place  as  may  be  directed  by  said  board,  but  special  meetings  may 
be  called  at  any  time  and  at  a  place  designated  in  such  call  by  the  president. 

Hist.     '13,   c.   77,   first  part  of  §   5,  p.   330. 

38:6.  Expenses  and  honorarium  of  members.  The  members  of  said 
board  shall  be  paid  all  necessary  personal  and  traveling  expenses  in  carry- 
ing out  the  provisions  of  this  chapter,  and  shall  also  be  entitled  to  receive 
an  honorarium  of  #100  per  year.  Said  remuneration  shall  be  allowed  and 
paid  in  accordance  with  law  and  from  any  funds  appropriated  by  the  leg- 
islature for  the  maintenance  of  said  board. 

Hist.     '13,  c.   77,  last  part  of  §   5,  p.   330. 

38:7.  Special  powers  and  duties  of  board.  In  addition  to  the  pow- 
ers and  duties  provided  in  section  3  of  this  chapter,  the  state  board  of 
education  and  board  of  regents  of  the  university  of  Idaho  shall  have  the 
following  special  duties,  powers  and  responsibilities : 

Hist.     '13,   c.   77,    §    6,   p.    330. 

38:8.  Appointment  of  commissioner.  It  shall  have  power  and  it 
shall  be  its  duty  to  appoint,  for  such  term  and  at  such  salary  as  it  mayi 
designate,  a  commissioner  of  education,  and,  upon  recommendation  of  said 
commissioner  of  education  may  appoint  such  other  specialists,  assistants, 
clerks  or  other  executive  officers  or  employees  as  in  its  judgment  the  execu- 
tion of  the  work  of  the  board  may  demand,  and  fix  the  salaries  of  the  same. 
Said  commissioner  of  education  shall  be  chosen  upon  merit  and  because 
of  his  special  fitness  to  propose  and  execute  beneficial  educational  policies 
for  the  general  supervision,  government  and  control  of  the  state  educa- 
tional institutions  and  public  schools  of  this  state.  The  state  board  ol 
education  and  board  of  regents  of  the  university  of  Idaho  shall  have  power, 
upon  a  two-thirds  vote  of  its  membership,  to  dismiss  the  commissioner 
of  education  for  cause  as  defined  in  section  4  of  this  chapter. 

Hist.     '13,  c.  77,   §   6,  subd.  1,  p.  330. 
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38:9.      Rules  and  regulations.      It  shall  have  power  to  make  rules  and 
regulations  for  its  own  government  and  for  the  government  of  its  execu- 
tive officers.    It  shall  assign  them  their  functions  and  duties,  direct  them 
Jais  to  their  work  and  be  free  to  change  such  assignments  and  directions  to 
meet  the  necessities  of  the  work  under  their  direction. 

Hist.      '13,   c.  77,   §   6,   subd.   2,  p.   330. 

38:10.  Supervisory  powers.  It  shall  determine  the  policy,  direct  the 
work  to  be  undertaken  and  appropriate  from  its  funds  the  money  neces- 
sary to  carry  out  such  work. 

Hist.     '13,  c.  77,  §   6,  first  part  of  subd.  3,  p.  330. 

38:11.  Appellate  body;  legislative  body.  It  shall  constitute  a  final 
court  of  appeal  in  all  educational  controversies,  shall  perform  legislative 
functions  not  inconsistent  with  law  and  shall  delegate  to  its  executive  offi- 
cers the  execution  of  all  policies  decided  upon. 

Hist.      '   13,  c.  77,   §   6,   part  of  subd.   3,  p.  330. 

38:12.  Budget.  It  shall  prepare  a  budget  of  necessary  expenditures 
for  the  proper  maintenance  of  the  department  and  the  carrying  on  of  the 
necessary  investigations  and  present  the  same  to  the  legislature  for  its 
approval  and  shall  have  control  of  all  moneys  so  appropriated. 

Hist.     '13,  c.  77,  §  6,  last  part  of  subd.  3,  p.   331.        report  and  budget  of   state  institutions  and   depart- 
Cross  ref.     Institutional  budget :    38:18.    Financial        ments:      §§281c-f. 

38:13.  Delegation  of  discretion  to  experts.  In  all  matters  which 
involve  a  new  policy  and  new  methods  of  procedure,  the  experts  shall  re- 
port back  to  the  board  for  instructions;  but,  once  having  given  these  in- 
structions, the  execution  of  them  shall  be  left  to  the  experts  whom  the 
board  employs. 

Hist.     '13,  c.  77,   §   6,  subd.  4,  p.  331. 

38:14.  Executive  officers:  Powers  and  duties.  Acting  through  its 
own  executive  officers,  the  state  board  of  education  and  the  board  of  re- 
gents of  the  university  of  Idaho  shall : 

Hist.     '13,   c.   77,    §    7,   p.   331. 

38:15.  In  general.  Perform  all  duties  prescribed  by  the  state  school 
laws  of  this  state,  not  inconsistent  with  the  provisions  of  this  chapter. 

Hist.     '13,  c.  77,   §  7,  first  part  of  subd.  1,  p.  331. 

38:16.  General  supervision  of  schools.  Exercise  supervision  and 
inspection  over  all  departments  of  public  education  supported  in  whole  or 
in  part  by  state  funds  of  this  state,  enforce  the  school  laws  of  the  state. 

Hist.     '13,  c.  77,   §   7,  part  of  subd.   1,  p.  331. 

38:17.  Recommendations  to  legislature.  Study  the  educational  con- 
ditions and  needs  of  the  state ;  and  approve  all  proposed  changes  or  addi- 
tions to  existing  school  laws  and  recommend  to  the  legislature  all  such 
needed  changes  in  existing  laws  or  additional  legislation. 

Hist.     '13,  c.  77,   §   7,  last  part  of  subd.   1,  p.  331. 

38:18.  To  prepare  budget  for  legislature.  It  shall,  prior  to  *each 
meeting  of  the  state  legislature  and  in  ample  time  for  due  consideration 
by  said  legislature,  prepare  a  financial  budget  setting  forth  the  financial 
needs  of  all  state  educational  institutions  under  its  supervision  and  con- 
trol for  the  period  for  which  appropriations  are  to  be  made. 

Hist.     '13,  c.  77,  §  7,  first  part  of  subd.  2,  p.  331.        cial    report    and    budget    of    state    institutions:      §§ 
Cross  ref.     Departmental  budget:     38:12.     Finan-        281c-f. 

38:19.  Supervision  of  school  expenditures.  It  shall  supervise,  di- 
rect and  control  all  expenditures  of  funds  appropriated  for  the  mainte- 
nance and  improvement  of  state  educational  institutions  as  designated  in 
section  1  of  this  chapter. 

Hist.     '13,  c.   77,   §   7,  part  of  subd.  2,  p.  331. 
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38:20.  Supervision  of  buildings  and  constructions.  It  shall  super- 
vise, direct  and  control  all  plans  and  specifications  for  such  improvements, 
including  construction  or  alteration  of  buildings,  equipment,  fixtures,  ap- 
paratus and  supplies,  and  through  its  proper  executive  officers  superin- 
tend the  construction  work  connected  with  such  improvements. 

Hist.     '13,  c.  77,   §  7,  last  part  of  subd.  2,  p.  331. 

38:21.  Course  of  study.  Prepare  or  cause  to  be  prepared  a  course 
of  study  for  the  public  schools  of  the  state  and  to  prescribe  the  use  that 
shall  be  made  of  the  same ;  to  prescribe  the  minimum  course  of  study  for 
the  public  schools  of  the  state. 

The  state  course  of  study  for  the  elementary  schools  shall  be  so  drawn 
that  the  fundamentals  of  said  course  may  be  covered  in  the  minimum  legal 
school  term  of  seven  months,  and  that  additional  advanced  and  supple- 
mentary matter  shall  be  provided  for  schools  having  longer  terms :  Pro- 
vided, That  in  place  of  such  additional  matter  pupils  who  take  the  shorter 
term  may  receive  an  equivalent  amount  of  credit  for  work  done  in  the 
home,  on  the  farm,  and  in  other  phases  of  practical  and  economic  life. 

Hist.     '13,  c.  115,  first  part  of  §  1,  p.  434    ('11,  c.  Cross  ref.     Eighth   grade  examinations  to  be   pre- 

159,   §   9,   p.   488),   '13,  c.   77,   §7,  part  of  subd.   3,  p.        rared  by   state  board  of  education:      38:303. 
031,  and  '17,  c.  129,   §   1,  p.  436. 

38:22.  Vocational  training.  Encourage  and  promote  agricultural 
education,  manual  training,  domestic  science,  and  such  other  vocational 
and  practical  education  as  the  needs  of  this  state  may  from  time  to  time 
require. 

Hist.     '11,  c.   159,   §   6,  p.  487. 

38 :23.  Supervision  of  courses  of  study  in  state  institutions.  It  shall 
classify,  standardize  and  define  the  limits  of  all  instruction  in  the  state 
educational  institutions  of  the  state  and  promote  the  efficiency,  harmonize 
the  educational  interests  and,  so  far  as  practicable,  prevent  wasteful  dupli- 
cation of  effort  in  such  institutions. 

Hist.     '13,  c.  77,  §  7,  first  part  of  subd.  3,  p.   331. 

38 :24.  Supervision  of  text  books.  It  shall  determine  how  and  under 
what  regulations  text  books  shall  be  adopted  for  the  use  of  such  schools ; 
determine  whether  or  not  text  books  shall  be  free  and  prescribe  the  regu- 
lations under  which  such  text  books  may  be  provided.  The  state  board 
of  education  shall  have  and  is  hereby  given  power  to  adopt  such  plans, 
rules  and  regulations  for  the  adoption  of  state  text  books  as  to  the  board 
may  seem  best  and  proper. 

Hist.     '13,  c.  77,   §  7,  last  part  of  subd.   3,  p.  331,  Free    text   books.     No    provision    requires   the    fur- 

and  '13,  c.  115,  last  part  of  §  1,  p.  434;  '11,  c.  159,  nishing  of  free  text  books  and  district  may  decide  at 
s  9    p    488  neeting  whether  or  not  free  text  books  shall  be  fur- 

nished.    O.  A.  G.  '15-16,  p.  37. 

38:25.  Supervision  of  superintendents.  To  have  generil  supervi- 
sion of  the  work  of  the  county  and  city  superintendents'. 

Hist.     '11,  c.   159,  §  8,  p.  488. 

38:26.      Supervision   of   summer  normal   schools   and   institutes.      It 

shall  supervise,  govern  and  direct  the  work  of  the  state  summer  normal 
schools  and  teachers'  institutes ;  decide  as  to  the  number  and  location  of 
such  schools  and  teachers'  institutes;  establish  or  approve  professional 
schools  in  accordance  with  law  and  determine  the  credit  which  may  be 
granted  for  all  work  done  in  such  schools. 

Hist.     '13,   c.   77,   §   7,   subd.  4,  p.  332. 

38:27.  Institutes:  County  and  joint.  To  prescribe  rules  and  regula- 
tions for  the  holding  of  teachers'  county  and  joint  county  institutes,  such 
institutes  being  convened  as  provided  by  this  chapter  at  such  times  and 
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places  as  shall  be  determined  by  the  county  superintendents  of  the  re- 
spective counties. 

Hist.     '11,  c.  159,  §  14,  p.  489. 

Cross  ref.  County  superintendent  to  organize 
teachers'     meetings:     38:53.       To     hold     institutes: 

38:177. 

38:28.  Certification  of  teachers.  Shall  have  entire  supervision  and 
control  of  the  certification  of  teachers  in  accordance  with  law  and  shall 
have  authority  to  modify  or  simplify  at  its  discretion  the  procedure  in 
carrying  out  the  provisions  of  law. 

Hist.     '13,  c.  77,  §  7,  subd.  5,  p.  332. 

38:29.      Teachers'     examinations:      Preparation    of    questions.       To 

prepare  or  cause  to  be  prepared  examination  questions  for  all  classes  of 
teachers'  certificates  requiring  written  examinations. 

Hist.     '11,  c.  159,   §   10,  p.  488. 

38:30.  Examining  board.  Appoint  a  sufficient  number  of  compe- 
tent examiners  to  read  and  grade  the  papers  of  all  applicants  for  all  classes 
of  certificates,  and  to  pay  such  examiners  for  such  services  a  sum  not  to 
exceed  $5  per  diem,  together  with  actual  mileage  and  expenses  for  all 
time  spent  upon  examining  papers  and  for  all  time  necessarily  consumed 
en  route  to  and  from  the  place  where  the  grading  is  done.  Said  payments 
to  be  made  out  of  the  funds  of  the  state  board  of  education. 

Hist.     '11,  c.  159,  §  11,  p.  488. 

Cross  ref.  Time  and  place  of  examinations: 
38:144.  Funds  for  defraying  examination  ex- 
penses:  38:160. 

38:31.  Record  of  examinations.  Keep  a  record  of  the  grades  made 
by  all  persons  taking  examinations,  to  preserve  all  examination  papers  for 
90  days,  and  to  keep  a  record  of  all  certificates  granted  or  revoked,  show- 
ing to  whom  issued,  age  of  grantee,  date  of  issue,  grade  and  duration  of 
each  certificate,  and,  if  revoked,  the  date  and  reason  therefor. 

Hist.     '11,  c.  159,  §   12,  p.  488. 

Cross  ref.  Record  of  certificates  and  grades : 
38:162-3. 

38:32.  Report  on  results.  Report  to  the  county  superintendents  on 
the  grades  of  each  and  every  applicant  for  county  certificates  from  the 
respective  counties  throughout  the  state,  such  reports  to  constitute  the 
authority  for  the  issuance  of  such  county  teachers'  certificates  as  are  pro- 
vided by  law. 

Hist.     '11,  c.  159,  §  13,  p.  488. 

38:33.  Supervision  of  state  library  commission.  Supervise,  govern 
and  direct  the  state  library  commission  and  adopt  such  regulations  for 
its  administration  as  may  contribute  to  its  efficiency  in  the  service  of  the 
people  and  in  promoting  the  educational  welfare  of  the  state. 

Hist.     '13,  c.  77,  §  7,  subd.  6,  p.  332. 

Cross    ref.     State    library    commission :    38 :288-90. 

38:34.  Conservation  of  health.  In  cooperation  with  other  depart- 
ments of  the  state  government,  the  board  shall  see  to  it  that  the  rules  re- 
lating to  schools,  health,  compulsory  education,  child  labor  and  child  con- 
servation are  enforced,  and,  in  addition,  shall  plan  an  active  campaign  for 
the  public  conservation  of  childhood. 

Hist.     '13,  c.  77,  §  7,  subd.  7,  p.  332. 

38:35.  Sanitary  supervision.  In  cooperation  with  the  state  board 
of  health,  shall  standardize  sanitary  appliances,  school  furniture,  school 
equipment  and  supplies  and  school  buildings ;  shall  provide  for  an  efficient 
system  of  health  supervision,  medical  inspection  and  physical  develop- 
ment work  in  all  public  schools,  and  prepare  and  adopt  such  rules  and 
regulations  as  will  provide  for  the  effective  administration  of  such  sys- 
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tern.  It  shall,  if  deemed  advisable,  set  aside  such  school  funds  as  may  be 
found  necessary  to  properly  administer  such  system. 

Hist.     *13,  c.  77,  §  7,  subd.  8,  p.  332. 

38:36.  Reports  of  schools.  It  shall  standardize,  approve  or  com- 
pile and  adopt  for  use  in  all  state  institutions  and  public  schools  of  the 
state,  a  system  of  reports  covering  all  essential  phases  of  administration 
of  such  educational  work  and  shall  enforce  the  use  of  such  adopted  forms 
for  reports. 

Hist.     '13,  c.  77,  §  7,  subd.  9,  p.  332. 

38:37.  Publication  of  reports  and  statistical  tables.  At  such  times 
as  may  be  deemed  advisable,  and  consistent  with  its  financial  ability  so 
to  do,  it  shall  prepare  and  order  published  such  reports,  including  statis- 
tical tables,  as  may  constitute  a  contribution  to  the  general  educational 
welfare  of  the  state,  and  shall  provide  for  the  distribution  of  the  same. 

Hist.     '13,  c.   77,    §    7,   subd.   10,   p.   332. 

38:38.  Annual  report  of  state  board  of  education:  Recommenda- 
tions. The  president  and  secretary  of  said  state  board  of  education  and 
board  of  regents  of  the  university  of  Idaho  shall,  on  the  first  day  of  Janu- 
ary of  each  year,  transmit  to  the  governor  of  the  state,  and  to  the  legis- 
lature at  its  regular  session,  a  report  of  the  doings  of  said  board,  setting 
forth  a  full  report  of  the  expenditures  of  the  same  for  the  previous  year, 
giving  each  item  in  full,  and  the  date  thereof,  and  such  recommendations 
as  they  deem  proper  for  the  good  of  the  state  educational  institutions  and 
public  schools  of  the  state. 

Hist.     '13,    c.   77,    S    8,   p.   332. 

38:39.      Prepare  course  of  study  for  inmates  of  penitentiary.      The 

state  board  of  education  shall  have  prepared  courses  of  study  for  all  grades 
and  make  provision  for  the  giving  of  university  extension  courses  to  all 
prisoners  held  under  the  jurisdiction  of  the  warden  of  the  Idaho  state  peni- 
tentiary, and  the  state  board  of  prison  commissioners  shall  make  neces- 
sary arrangements  for  putting  into  effect  all  provisions  for  the  education 
of  such  persons  as  are  prisoners  of  the  state  and  held  under  the  jurisdic- 
tion of  said  warden. 

Hist.     '17,  c.  106,  §  2,  p.  385. 

ARTICLE   2. 
STATE   SUPERINTENDENT   OF  PUBLIC   INSTRUCTION. 

38 :40.  Election,  qualifications,  oath  and  bond.  There  shall  be  elect- 
ed biennially,  by  the  qualified  electors  of  the  state,  a  state  superintendent 
of  public  instruction,  who  shall  reside  at  the  seat  of  government,  and  shall 
perform  such  duties  as  are  prescribed  by  the  constitution  and  laws  of  the 
state.  No  person  shall  be  a  candidate  for  the  office  of  state  superintendent 
who  does  not  hold  a  valid  state  or  state  life  certificate,  and  who  is  not  at 
the  time  of  nomination  a  graduate  of  an  approved  normal  school,  college, 
or  university  as  determined  by  the  state  board  of  education,  and  is  also 
actively  engaged  in  educational  work  in  the  state  public  schools  or  in  the 
state  educational  institutions.  Before  entering  upon  the  duties  of  his 
office,  the  state  superintendent  of  public  instruction  shall  take  and  sub- 
scribe to  the  oath  prescribed  by  the  constitution,  and  execute  a  bond  in 
the  penal  sum  of  $2000,  payable  to  the  state  of  Idaho,  with  sureties  to 
be  approved  bv  the  governor,  conditioned  upon  the  faithful  performance 
of  his  official  duties,  and  the  delivery  to  his  successor  of  all  books,  papers, 
documents  or  other  property  belonging  to  the  office.  Said  bond  and  oath 
shall  be  deposited  with  the  secretary  of  state. 

Hist.  '13,  c.  115,  §  2,  p.  435;  '93,  p.  187,  §  6, 
reenacted  '99,  p.  85,  §  6,  modified  by  Const.  IV,  1  ; 
R.  C   *    565;   "11,  c.   159,   §    19,   p.   489. 
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38:41.  Office;  duties;  seal.  He  shall  have  an  office  at  the  capital, 
where  a  seal  shall  be  kept  which  shall  be  the  official  seal  of  the  state  board 
of  education  by  which  all  official  acts  may  be  authenticated,  and  all  records, 
books  and  papers  pertaining  to  the  business  of  this  office.  He  shall  file 
all  papers,  reports  and  public  documents  transmitted  to  him  by  the  county 
superintendents  of  the  several  counties,  and  hold  the  same  in  readiness 
to  be  exhibited  to  the  governor,  or  to  any  committee  of  any  house  of  the 
legislature,  or  to  any  citizen  of  the  state. 

Hist.      '11,   c.    159,    §    20,   p.   490;    '93,   p.    187,    §    7,  Cross    ref.     Term    of    office    and    residence:    Const, 

reenacted   '99,   p.   85,   §    7  ;   R.   C.   §   566.  TV,    1.      Salary:     S    274. 

38 :42.  Meetings  with  superintendents.  He  shall  summon  the  county 
superintendents,  or  the  city  superintendents  and  district  principals  of 
graded  schools,  of  each  judicial  district,  or  of  two  or  more  districts  com- 
bined, to  meet  jointly  or  separately  at  such  time  and  place  as  he  shall 
appoint,  giving  them  due  notice  of  such  meeting.  The  object  of  such 
meetings  shall  be  to  discuss  school  organization,  school  supervision,  and 
such  other  matters  as  may  properly  come  before  such  meetings. 

The  term  "district  principal"  means  the  head  teacher  of  a  graded 
school  of  four  or  more  teachers,  but  smaller  than  a  class  A  independent 
district  school,  whether  such  school  be  maintained  under  article  IV  or 
under  article  XI  of  this  chapter. 

Hist.      '11,   c.    159,    §   21,   p.   490;   '93,   p.    1S7,    §    11,  county  superintendents  in   attending  meetings  called 

reenacted   '99,   p.    85,    §    11  ;   R.   C    570.  by    state    superintendent   under   this    section.      O.    A. 

County    to    pay    expenses:      The    board    of    county  G-   to   Ethel    E-   Redfield,   6-2-17. 
commissioners    may     legally    pay     the     expenses     of 

38:43.  Duties  in  general:  Executive  officer  state  board  of  educa- 
tion. He  shall  be  ex  officio  a  member  of  the  state  board  of  education  and 
board  of  regents  of  the  university  of  Idaho  and  an  executive  officer  there- 
of. As  such  executive  officer  he  shall  enforce  their  rules  and  regulations, 
and  see  that  all  matters  requiring  the  decision  of  the  board  are  promptly 
placed  before  them  for  decision,  and  shall  faithfully  execute  the  duties 
devolving  upon  said  board  through  him  as  their  executive  officer. 

Hist.     '11,  c.  159,   §  22.  subd.    (a),  p.  490,  as  modi-  Cross     ref.       For     other     duties     see     index     under 

fied   by   '13,   c.    77.    S    2,   p.    328.  "State    superintendent   of   public    instruction." 

38:44.  Same:  Printing  of  supplies  and  laws.  He  shall  prepare, 
have  printed  and  furnished,  through  the  county  superintendents,  to  all 
officers  charged  with  the  administration  of  the  laws  relating  to  the  public 
schools,  and  to  teachers,  such  blank  forms  and  books  as  are  needed  or 
required  to  be  used  in  the  discharge  of  their  duties.  He  shall  have  the 
law  relating  to  the  public  schools  printed  in  pamphlet  form  and  shall 
supply  school  officers,  school  libraries  and  state  libraries  with  one  copy 
each  of  said  pamphlets ;  said  printing  to  be  paid  for  on  warrant  of  the 
auditor  out  of  the  general  fund,  on  bills  approved  by  the  state  board  of 
examiners. 

Hist.     '11,   c.    159,   §    22,   subd.    (b),   p.   490. 

38:45.      Same:      Financial  report  on  schools;  recommendations.      He 

shall,  on  or  before  the  first  day  of  December  in  every  year  preceding  a 
regular  session  of  the  legislature,  report  to  the  governor  the  condition  of 
the  public  schools,  the  amount  of  the  state  school  fund  apportioned  and 
sources  from  which  derived,  with  such  suggestions  and  recommendations 
relating  to  the  affairs  of  his  office  as  he  may  think  proper. 

Hist.     '11,   159,   §   22,   sub.    (c),   p.  491. 

38:46.  Same:  Inspection  of  schools;  correspondence  with  other 
states.  It  shall  be  his  duty  to  visit  annually  such  counties  of  the  state  as 
most  need  his  personal  attention,  and  all  counties  if  practicable,  for  the 
purpose  of  inspecting  the  schools  and  awakening  and  guiding  public  senti- 
ment in  relation  to  the  practical  interests  of  education.     He  shall  open 
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such  correspondence  as  may  enable  him  to  obtain  all  necessary  informa- 
tion relating  to  the  system  of  public  education  in  other  states. 

Hist.     '11,  c.    159,   §    22,    subd.    (d),   p.   491. 

38:47.  Expenses  of  state  superintendent.  All  office,  fuel,  furni- 
ture, books,  postage,  stationery  and  other  contingent  expenses  pertaining 
to  his  office,  shall  be  furnished  in  the  same  manner  as  those  of  other  de- 
partments of  the  state  government. 

Hist.      '11,   c.    159,    §    22,   subd.    (e),   p.    491. 

ARTICLE   3. 

COUNTY   SUPERINTENDENT. 

Note:  This  article  is  based  upon  '11,  c.  159,  art.  IV,  p.  496,  which  was  a  substantial  reenact- 
ment  of  R.  C.  SS  584-600,  the  basis  of  which  was  '97,  p.  79,  S.  B.  9.  The  latter  was  enacted  to 
meet  the  requirements  of  the  amendment  to  Const.  XVIII,  6,  ratified  November  3,  1896,  which 
segregated  the  offices  of  county  superintendent  and  probate  judge,  which  had  theretofore  been 
filled  by  the  same  person.  In  other  respects  the  '97  law  followed  in  a  genesal  way  the  school 
law  of   1893   ('93,  p.   131,   §§   10-18). 

38:48.  Election;  residence;  term  of  office.  There  shall  be  elected  in 
each  county  in  the  state  of  Idaho,  at  the  general  election,  a  superintendent 
of  public  instruction,  who  shall  reside  at  the  county  seat  of  the  county 
in  which  he  is  elected,  and  who  shall  hold  his  office  for  a  term  of  two 
years,  from  and  after  his  taking  charge  of  the  same,  and  until  his  suc- 
cessor has  been  elected  and  qualified. 

Hist._  R.   C.   S   584,  reenacted  '11,   c.   159,   §    35,   p.  $2000    per   annum,    the   definite    sum    to   be    fixed   by 

496  ;  '97,  p.   79,   §    1,  reenacted  '99,  p.  306,   §    1.  county    commissioners    at   regular    meeting    in    April 

Cross    ref.      Creation    of   office:      Const.    XVIII,    6.  next    preceding    general    election.      When    so    fixed, 

Salary:      §    2118.  the   salary   is    not   changeable   during   the   tenure    of 

a  -    "  a  .   '        £  .    .       ,      ,    .      -      ,  office.     O.  A.  G.  to  Harriet  M.  Wilson,   4-7-17. 

Salary:      Salary  of   county  superintendent  is  fixed 

by    statute    at    not    less    than    §1000    nor    more    than 

38:49.  Oath;  bond;  qualifications.  Before  entering  upon  the  duties 
of  his  office,  the  county  superintendent  of  public  instruction  shall  take  and 
subscribe  the  oath  prescribed  by  law,  and  execute  a  bond,  payable  to  the 
state  of  Idaho,  with  two  or  more  sureties  to  be  approved  by  the  board  of 
county  commissioners,  in  the  penal  sum  of  not  less  than  $2000,  conditioned 
upon  the  faithful  performance  of  his  official  duties,  and  the  delivery  of 
all  moneys  and  property  received  by  him  as  such  superintendent  to  his 
successor  in  office,  which  official  bond,  together  with  his  official  oath,  shall 
be  filed  in  the  office  of  the  county  recorder,  not  later  than  the  second  Mon- 
day in  January,  next  after  election:  Provided,  That  no  person  shall  be 
eligible  to  the  office  of  county  superintendent  of  public  instruction  unless 
he  be,  at  the  time  of  his  nomination  or  appointment  a  qualified  elector  of 
the  county  from  which  he  is  nominated  or  appointed,  of  the  age  of  25 
years,  a  holder  of  a  state  or  state  life  certificate,  a  teacher  of  not  less  than 
two  years'  actual  experience  and  service  as  a  teacher  in  the  schools  of 
Idaho,  one  of  which  years'  experience  must  have  been  while  holding  a  valid 
certificate  of  a  grade  not  lower  than  a  state  certificate ;  all  of  which  afore- 
said qualifications  must  be  in  force  at  the  time  of  nomination  or  appoint- 
ment. 

Hist.     '13,  c.   115,   §   3,  p.  435;  '97,  p.  79,   §   2,  re-  moved   at   the   time  he   is  inducted    into   office,    such 

enacted   '99,    p.    306,    §    2  ;   '03,   p.    284,    §    2  ;   R.   C    §  person    is    eligible    to    the    office    of    county    superin- 

585;    '11,  c.    159,    §    36,   p.   496.  tendent    of    public    instruction.      Bradfield    v.    Avery 

Cross     ref.     State      and      state      life      certificates:  (J909)    16    I.    769,    102   P.   687,   23   L.   R.   A.    (N.   S.) 

3K:145   et    seq.  1"*8" 

Eligibility;   time   for   application:      The   provisions  .    Edibility;   certificate:   Certificate  issued  by  ooun- 

of    this    section    relate    to    the    time    the    person    so  ty    superintendent     valid    for     hree    years     is    lower 

,,,..,,,..        a*  .  ...       „,     ..         „^„  irrade    than    a    state    certificate    within    meaning    oi 

elected  "inducted  into  office.     Although  the  person  f       describing    qualifications    of    county    superin- 

so    elected    does    not    possess    such    qualification    at  tende^t       p     v*  K'adIetz    (1917)    30    L    (;98>    167    P. 

the    time    of    election,    if    the    disqualification    is    re-        ,  , ,  , 

1161. 

38:50.  Duties:  Supervision  of  schools.  The  county  superintendent 
of  public  instruction  shall  have  charge  and  supervision  of  the  public 
schools  of  his  county  with  the  exception  of  class  A  independent  school 
districts,  and  it  shall  be  his  duty  to  visit  the  other  public  schools  in  the 
county  at  least  once  during  each  school  year,  and  remain  at  said  public 
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school  at  least  one-half  day ;  at  such  visits,  he  shall  carefully  observe  the 
methods  employed  by  the  teacher  in  giving  instruction  in  the  several 
branches  taught ;  the  manner  of  discipline  and  government ;  the  classifica- 
tion of  the  pupils,  and  general  management  of  the  school,  and  shall  give 
the  school  such  instruction  and  encouragement  as  he  deems  for  the  best 
interests  of  all  concerned ;  and  he  shall  make  such  suggestions  >  to  the 
teacher  in  private  as,  in  his  judgment,  will  render  the  said  teacher  more 
efficient  and  promote  the  general  educational  interests  of  the  district. 

Hist.      '11,    c.    159,    §    37,    subd.    (a),    p.    497,    re-  Cross     ref.       For    other    duties     see    index     under 

enacted  '17,  c.  120,  p.  407  ;  '97,  p.  79,  §   3,  reenacted        "County  superintendent." 
'99,   p.   306,    §    3;   R.   C.    §    586. 

38:51.  Same:  Sanitary  conditions.  He  shall  also  observe,  and 
make  examination  into,  the  sanitary  conditions  of  school  building  and 
grounds,  and  if  in  his  opinion  said  sanitary  conditions  should  be  improved, 
he  shall  so  report  to  the  county  board  of  health,  whereupon  the  said 
county  board  of  health  shall  order  its  health  officer  to  make  an  examina- 
tion into  such  conditions. 

Hist.     '17,  c.   120,  p.  407. 

38:52.  Same:  Supervision  by  state  board  of  education.  He  shall 
perform  such  other  supervisory  duties  as  shall  be  directed  by  the  state 
board  of  education. 

Hist.      '11,    c.    159,    «    37,    subd.    (b),    p.    497,    re- 
enacted  '17,  c.  120,  p.  407. 

38:53.  Same:  Teachers'  meetings.  It  shall  be  his  further  duty  to 
organize  a  meeting  of  the  teachers  of  the  schools  under  his  supervision, 
for  the  purpose  of  exchanging  ideas  of  professional  interest,  for  the  study 
of  methods,  and  for  general  culture. 

Hist.      '11,    c.    159,    §    37,    subd.    (c),    p.    497,    re-  Cross    ref.     Supervision    of   teachers'    institutes   by 

enacted  '17,  c.  120,  p.  407;  '03,  p.  284,  last  para-  state  board :  38:27.  Holding  of  institutes:  38:177. 
graph  of  §   2  ;  R.   C.   §   586. 

38:54.  Same:  Office  days.  The  county  superintendent  shall  desig- 
nate at  least  five  days  in  the  month  when  he  may  be  found  in  his  office. 

Hist.      '11,    c.    159,    S    37,    subd.    (d),    p.    497,    re- 
enacted  '17,  c.   120,  p.  407  ;  based  on   R.  C.   S   587. 

38:55.  Same:  Assistants:  Office  hours.  The  county  superintend- 
ent shall  be  empowered  to  employ  such  assistant  or  assistants  as  the  work 
of  his  office  may  require,  said  assistant  or  assistants  shall  receive  such 
remuneration  as  may  be  fixed  by  the  board  of  county  commissioners,  which 
remuneration  shall  be  paid  quarterly  in  the  same  manner  as  the  salaries 
of  county  officers  are  paid.  The  county  superintendent  shall  keep  his  office 
open  from  9  o'clock  a.  m.  until  5  o'clock  p.  m.  each  week  day. 

Hist.     '11,  c.    159,    §    37e,   p.   497,   reenacted  '17,   c.  Retaining    assistant:      There    is    no    law    that    re- 

120,  p.  407.  quires  a  school   superintendent  to  keep   an   assistant 

Cross    ref.      Power    to    appoint    deputies:  Const.        unless  he  desires  one.     O.  A.   G.   '11-12,   p.   85. 
XVIII,   6. 

38:56.  Office  supplies.  The  county  commissioners  shall  furnish  the 
county  superintendent  of  public  instruction  with  an  office  in  the  county 
seat,  shall  furnish  him  with  all  necessary  office  furniture,  including  seal, 
blank  books,  stationery,  postage,  expressage,  all  blanks  necessary  for  his 
office,  and  all  blank  books  and  blanks  necessary  for  the  use  of  the  trustees 
and  teachers  in  the  discharge  of  their  respective  official  duties  within  his 
county:  Provided,  That  the  forms  used  for  all  such  blank  books  and 
records  shall  be  such  as  are  prescribed  by  the  state  board  of  education. 

Hi-t.      '11,    c.    159,    §    38,    p.    498  ;    '97,    p.    79,    §    4,  intendent   is   authorized   to   incur  expenses   for    sup- 

reenacted    '99,    p.    306,    §    4  ;   R.   C.    587.  plies    for    superintendent.      O.    A.    G.    to    Harriet   M. 

Supplies  furnished  by   commissioners:     The  board  Wilson,    4-*-l/. 
of  county  commissioners  and  not  the  county   super- 

38 :57.  Supervision  of  buildings.  He  shall  have  power  to  require  the 
trustees  in  any  district  to  conform  to  the  rules  and  regulations  prescribed 
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by  the  state  board  of  education  providing  for  the  erection,  equipment, 
sanitation  and  care  of  public  school  property:  Provided,  That  there  is 
a  sufficient  amount  of  money  in  the  treasury  to  the  credit  of  the  district 
to  put  into  effect  the  requirements  of  this  section. 

Hist.      '11,   c.   159,    S   39,   p.   498;  based  upon   R.    C. 
§    588. 

38:58.      Records:      Instructions    of    state    board    of    education.      He 

shall  keep  a  complete  record  of  all  his  official  acts;  preserve  all  blanks, 
maps,  charts  and  apparatus  sent  him  as  such  officer,  and  file  all  papers, 
reports  and  statements  from  teachers  and  school  boards;  keep  a  register 
of  all  teachers  employed  in  his  county,  giving  name  of  teacher,  number 
of  district,  salary  per  month,  grade  of  certificate,  and  date  of  superin- 
tendent's visit.  He  shall  obey  the  legal  instruction  of  the  state  board  of 
education. 

Hist.      '11,    c.    159,    §    40,    p.    498;    '97,    p.    79,    $    6, 
reenacted   '99,   p.   306,   S   6  ;  R.   C.   $   589. 

38:59.  Teachers'  examinations;  permits.  He  shall  hold  four  regu- 
lar examinations  in  each  year  as  provided  in  section  144  of  this  chapter 
for  the  purpose  of  examining  all  persons  who  may  offer  themselves  as 
teachers  in  the  public  schools.  It  shall  be  the  duty  of  the  county  superin- 
tendent to  give  at  least  15  days'  notice  before  all  regular  public  examina- 
tions in  some  newspaper  publisned  in  the  county.  He  shall  have  authority 
to  issue  permits  in  accordance  with  the  provisions  of  this  chapter. 

Hist.     '11,  c.   159,   §   41,   p.  498;  based  upon   R.   C. 
§    590. 

38:60.  Expense  of  examinations.  The  county  superintendents  shall 
be  allowed  all  necessary  expenses  incurred  in  holding  examinations  for 
teachers  and  eighth  grade  pupils,  for  blanks,  books,  stationery,  pens,  ink, 
and  for  assistance  in  grading  eighth  grade  examination  papers,  such  as- 
sistants not  to  exceed  two  in  number,  who  shall  receive  as  compensation 
$4  per  day,  such  expense  to  be  paid  out  of  the  current  expense  fund  of 
the  county. 

Hist.      '11,    c.    159,    §    42,    p.    498;    '97,    p.    79,    §    14,  provision    of    law    making   expenses   incurred   by    the 

reenacted   '99,   p.   306,    £    14  ;    '07,  p.   323,    §    1  ;  R.   C.  county    superintendent    in     procuring    assistance    at 

S    599  ;    '09,   p.   273,    S.   B.    31.  county    teachers'    examinations    a    charge    upon    the 

Expenses  in   teachers'  examinations:     There  is  no  county.      O.   A.   G.     05-06,   p.   62. 

38:61.  Annual  report.  He  shall,  on  or  before  the  first  day  of  Octo- 
ber in  each  year,  make  and  transmit  an  annual  report  to  the  state  super- 
intendent for  the  fiscal  year  ending  June  30,  next  preceding,  which  report 
shall  contain  an  abstract  of  all  reports  made  to  him  by  the  district  clerks 
of  the  several  districts  of  the  county,  together  with  such  statistics,  items 
and  statements,  relative  to  the  schools  of  the  county,  as  may  be  required 
and  prescribed  by  the  state  superintendent.  Such  reports  shall  be  made 
upon  and  conform  to  the  blanks  furnished  by  the  state  board  of  education 
for  that  purpose. 

Hist.      '11,   c.   159,   S   43a,   p.   499;   '97,   p.   79,   *    12, 
reenacted   '99,   p.   306,    §   12 ;  R.  C.   §    597. 

38:62.  Failure  to  make  annual  report:  Penalty.  If  the  county 
superintendent  fails  to  make  a  full  and  correct  report  to  the  state  superin- 
tendent of  public  instruction  of  all  statements  required  by  law  to  be  made, 
he  forfeits  the  sum  of  $100  from  any  moneys  due  him  from  the  county, 
and  the  board  of  county  commissioners  are  hereby  authorized  and  re- 
quired to  deduct  therefrom  the  sum  aforesaid  upon  information  from  the 
state  superintendent  of  public  instruction  that  such  reports  have  not  been 
made. 

Hist.     R.   C.   S   600,  reenacted   '11,  c.   159,    S   45,   p. 
499;  '97,  p.   79,   §    16,  reenacted  '99,  p.   306,   $    16. 

38:63.  District  boundaries.  He  shall  require  and  ascertain  whether 
the  boundaries  of  the  school  districts  in  his  county  are  definitely  and 
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plainly  described  in  the  records  of  the  clerk  of  the  board  of  county  com- 
missioners, and  keep  in  his  office  a  full  and  correct  transcript  of  such 
boundaries.  In  case  the  boundaries  of  districts  are  conflicting  or  incor- 
rectly described,  he  shall  report  such  fact  to  the  board  of  county  commis- 
sioners at  their  regular  meeting  in  July,  and  such  board  shall  immediately 
take  such  steps  as  are  necessary  to  change,  harmonize,  and  clearly,  define 
them.  The  county  superintendent,  if  he  deem  it  necessary  for  the  guid- 
ance of  school  census  marshals,  may  order  the  description  of  the  district 
boundaries  printed  in  pamphlet  form,  to  be  paid  out  of  the  current  expense 
fund  of  the  county. 

Hist.     '11,  c.    159,   §   43b,  p.   499;   '97,  p.   79,   §    12, 
reenacted   '99,   p.    306,   S    12  ;   R.   C.   §   597. 

38:64.  Appointment  of  trustees.  The  county  superintendent  shall 
appoint  trustees  for  all  newly  organized  school  districts,  who  shall  serve 
until  the  next  regular  election,  and  shall  fill  all  vacancies  that  may  occur 
in  the  board  of  trustees  of  a  district  by  reason  of  death,  resignation  or 
otherwise,  and  such  appointment  shall  hold  until  the  next  regular  election. 

Hist.     R.  C.   §   598,  reenacted  '11,  c.   159,   §   44,   p.  ent  to  appoint  trustees  for  the  new  districts.  Should 

499  :   '97,   p.  79,   §    13,  reenacted  '99,  p.   306,   §    13.  any  of  the  trustees  previously  elected  reside  within 

Cross    ref.     Election    of    trustees:     38:78.  a  district  newly   created,   his   omce   becomes  vacant. 

_T  ,.   .   .  .  ,     ,,        ,  ,     .,  and  it  will  be  the  duty  of  the  county  superintendent 

I\ew    districts:       At    the    beginning    of    the    next  tc   fil,    such   vacancy  by   appointment   from  the   resi- 

school    year,    the    new    districts    become    bodies    cor-  dents  of  the  then  district.     O.  A.  G.  '11-12,  p.  47. 
porate,    and    are    ready    for    organization,    at    which 
time   it   will   be  the  duty  of   the  county   superintend- 

ARTICLE   4. 

SCHOOL  DISTRICTS. 

Note:  This  chapter  classifies  school  districts  as  school  districts,  as  provided  in  this  article, 
and  independent  school  districts,  as  provided  in  art.  11,  and  it  was  the  intention  of  the  legisla- 
ture to  provide  separately  and  distinctly  for  each  in  the  respective  articles.  Wood  v.  Ind.  Sch. 
Dist.  No.  2   (1912)    21  I.  734,  124  P.  780;  Carlson  v.  Mullen   (1917)    29  I.  795,   162  P.  332. 

38:65.  School  districts:  Corporate  name.  Each  regularly  organ- 
ized school  district  in  this  state  is  hereby  declared  to  be  a  body  corporate 

by  the  name  and  style  of  "School  district  number ..,  in  the  county 

of. ,  state  of  Idaho" ;  and  in  that  name  the  trustees  may  sue  and  be 

sued,  hold  and  convey  property  for  the  use  and  benefit  of  such  district, 
and  make  contracts  the  same  as  municipal  corporations  in  this  state. 

Hist.     R.  C   §   614,  reenacted   '11,  c.    159,    §   46,  p.  New   districts:      Until   districts   are  organized   and 

500  ;    '93,    p.    187,    S    34,    reenacted    '99,    p.    85,    §    34.  trustees    appointed   they   cannot   hold   elections,    vote 

See    Fenton    v.    Comrs.    Ada    Co.    (1911)    20    I.    392,  bonds   or    levy    taxes,    for    the   reason    that   they   are 

119   P.   41.  not    legally    corporate    bodies    authorized    by    law    to 

Cross   ref.     Corporate  existence   38:127.  transact  business.      O.   A.   G.    '11-12,   p.    47. 

Sufficiency    of    contract:      A    contract    between    a  Not    municipal   corporation:      A    school    district    is 

teacher    and    a    school    district   held    to    comply    with  ™>}    »    ^""i1?*1  0^°^p0o«o10n,'in    ^     ??    ^     Comrs. 

this  section.     Ewin    v.   Ind.   Sch.   Dist.  No.   8    (1904)  A?a    Co.    (1911)     20    I.    392,    119    P.    41  ;    Barton    v. 

10    I.    102,    77   P.   222.  Alexander    (1915)    27   I.    286,    148   P.    471. 

38:66.  Creation  and  change  of  districts:  Petition.  The  board  of 
county  commissioners  may,  at  any  regular  meeting  of  said  board,  create 
new  districts,  or  change  the  boundaries  of  existing  districts,  or  attach  to 
one  or  more  districts  the  territory  of  any  district  which  shall  have  lapsed 
for  any  reason.  All  proceedings  under  this  section  shall  be  commenced  by 
petition,  which  must  be  filed  in  the  office  of  the  county  superintendent  at 
least  20  days  preceding  the  meeting  of  the  board  of  commissioners  at  which 
it  is  to  be  presented.  '  All  petitions,  either  for  the  formation  of  a  new  dis- 
trict or  any  other  change  of  boundaries,  shall  set  forth  in  general  terms 
the  proposed  changes  and  shall  be  accompanied  by,  and  refer  to,  a  map 
showing  all  existing  boundaries  of  districts  affected  and  all  proposed  new 
boundaries  which  will  be  established  by  the  granting  of  such  petition. 

Hist.     '13,   c.    119,    §    1,    subd.   47    (a),  p.   462;   '93,  Crocs    ref.      As    to    apportionment    of    funds    and 

p.    187,   §    35  ;    '95,   p.    156,   S    1,   reenacted  '99,   p.   85,  liabilities,    exclusive    of   bonded   indebtedness,    as   be- 

S    35  ;   '01,   p.   217,    §    5  ;   '05,   p.    218,    §    1  ;   '07,   p.    16,  tween  two  or  more  districts  affected  by  division  and 

*    1  ;   R.   C.   §   615;   '09,  p.   223,   H.   B.   70;   '11,   c.   159,  organization:      38:73. 
5?   47a,  p.  500;  '13,  c.   115,  §   4,   subd.  47    (a),  p.  436. 
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would  be  necessary  for  districts  so  cut  by  a  newly 
created  county  line,  if  they  wish  to  retain  their 
same  boundaries,  to  apply  for  the  establishment  of 
a  joint  district.  Should  they  not  desire  to  have  a 
joint  district,  application  should  be  made  by  the  in- 
habitants in  each  portion  of  the  district  for  change 
of  boundaries.  O.  A.  G.  '11-12,  p.  63.  See  Sch. 
Dist.  No.  12  v.  Sch.  Dist.  No.  33  (1914)  2*  I.  554, 
139  P.   136. 

Independent  districts  excluded:  The  county  com- 
missioners have  no  authority  under  this  section  to 
change  the  boundaries  or  divide  independent  schoo' 
districts.  Wood  v.  Ind.  Sch.  Dist.  No.  2  (1912)  21 
I.  734,   124  P.  780. 

Jurisdiction  of  county  commissioners:  The  statu- 
tory requirements  must  be  complied  with  in  order 
to  confer  jurisdiction  upon  the  board  of  commis- 
sioners, otherwise  any  action  which  they  may  take 
will   be   void.      O.   A.   G.   '11-12,    p.    73. 

Review :  A  writ  of  review  does  not  lie  to  review 
the  action  of  a  board  of  county  commissioners  in 
the  creation  of  a  school  district,  as  every  action  of 
the  board  of  county  commissioners  may  be  reviewed 
on  appeal.  Bobbitt  v.  Blake  (1913)  25  1.  53,  136 
P.    211. 


Apportionment  of  indebtedness:  Apportionment 
by  the  county  superintendent  of  the  bonded  indebt- 
edness not  prerequisite  to  valid  creation  of  new 
district.  Sch.  Dist.  No.  15  v.  Blaine  Co.  (1914) 
26   I.   285,    142  P.   41. 

Creation  of  districts:  Where  board  of  county 
commissioners  has  consolidated  two  school  districts, 
a  succeeding  board  may  divide  same  Where  district 
has  been  organized  by  order  of  county  commission- 
ers, future  board  has  authority  to  change  boundar- 
ies or  divide  same.  Clay  v.  Comrs.  Madison  Co. 
(1917)    30,    I.    794,    168   P.    667. 

Consolidated  districts:  A  district  formed  by  union 
of  existing  districts  does  not  occupy  different  posi- 
tion after  consolidation  than  a  district  created  from 
unorganized  territory.     lb. 

The  board  of  county  commissioners  of  a  county 
in  which  a  portion  of  a  joint  school  district  is  situ- 
ated has  authority  under  this  section  to  create  a 
common  school  district  out  of  such  portion.  Bob- 
bitt v.   Blake    (1913)    25  I.   53,    136   P.   211. 

Districts  cut  by  new  county  line:  In  regard  to 
school  districts  which  have  been  cut  by  a  newly 
created  county  line,  our  legislature  in  some  in- 
stances has  provided  for  the  disposition  of  the  same 
and    in   others   has   not.      When    not   provided   for   it 

38:67.  Petition  for  creation  of  district.  A  petition  for  a  new  dis- 
trict, whether  to  be  created  from  unorganized  territory  or  in  part  from 
territory  embraced  within  the  boundaries  of  one  or  more  school  districts 
shall  be  sufficient  if  signed  by  the  parents  or  guardians  of  15  or  more  chil- 
dren of  school  age  who  are  residents  of  the  proposed  new  district,  and  no 
further  signers  shall  be  required.  In  all  other  cases,  excepting  a  proposed 
union  of  contiguous  districts,  proposing  a  change  of  boundaries  of  any 
district,  the  petition  therefor  must  be  signed  by  at  least  two-thirds  of  those 
who  are  heads  of  families  and  residents  of  each  of  the  districts  whose 
boundaries  will  be  affected  by  the  change.  No  such  change  of  boundaries 
or  organization  of  a  new  district  shall  take  effect  until  the  opening  of  the 
next  school  year. 

Hist.  '13,  c.  119,  S  1,  subd.  47  (b),  p.  463,  omit- 
ting the  words  "or  independent  school  districts" 
held  surplusage,  Carlson  v.  Mullen  (1917)  29  I. 
795,  162  P.  332;  '93,  p.  187,  §  35;  '95,  p.  156,  §  1, 
reenacted  '99,  p.  85,  §  35  ;  '01,  p.  217,  §  5  ;  '05,  p. 
218  §  1;  '07,  p.  16,  S  1  ;  R.  C.  §  615;  '09,  p.  223, 
H.  B.  70,  S  1  ;  '11,  c.  159,  §  47  (b),  p.  500;  '13,  c. 
115,    §    4,    subd.   47    (b),    p.   436. 


Organization,  when  effective:  This  section  was 
intended  to  obviate  the  dismemberment  of  a  school 
district  during  any  regular  term  of  school.  But  for 
the  purpose  of  voting  bonds  and  building  a  school- 
house  with  the  proceeds  thereof,  the  school  district 
is  organized  as  soon  as  the  question  has  been  voted 
upon  and  the  result  declared  by  the  board  of  can- 
vassers.    O.  A.   G.  '13-14,   p.   38. 


38:68.  Consolidated  districts.  Two  or  more  districts  lying  contigu- 
ous may,  upon  petition  of  a  majority  of  the  heads  of  families  residing  in 
each  of  said  districts,  be  united  to  constitute  one  district.  No  district 
containing  less  than  9  square  miles  shall  be  divided  either  for  the  purpose 
of  forming  a  new  district  or  any  other  change  of  boundaries,  except  on 
approval  of  the  county  superintendent  of  schools  and  a  unanimous  vote 
of  the  board  of  county  commissioners.  No  district  shall  be  divided  and 
territory  taken  therefrom  either  for  the  formation  of  a  new  district  or  for 
any  other  purpose  if  the  remainder  of  the  district  will  contain  less  than 
15  persons  of  school  age.  No  incorporated  cities  or  towns  shall  hereafter 
be  divided  into  two  or  more  districts. 


Hist.  '13,  c.  119,  §  1,  subd.  47  (c),  p.  463;  '93, 
p.  187,  §  35;  '95,  p.  156,  %  1,  reenacted  '99,  p.  85, 
|  35;  '01,  p.  217,  §  5;  '05,  p.  218,  §  1;  '07,  p.  16, 
{j  1  ;  R.  C.  §  615  ;  '09,  p.  223,  H.  B.  70,  S  1  :  '11, 
c.  159,  §  47  (c),  p.  500;  '13,  c.  115,  §  4,  subd.  47 
(c),  p.  437.  This  provision  was  twice  amended  by 
the  twelfth  session.     The   first  amendment,  however, 


appearing  '13,  c.  115.  S  47c,  p.  437,  was  held  in 
Carlson  v.  Mullen  •(  191 7)  29  1.  795.  162  P.  332.  to 
be  controlled  by  the  above  quoted  section  as  it  ap- 
pears  in    this   section* of   the    compilation. 

Cross    ref.     Qualifications    of    voters:       See    anno- 
tation  to    38 :78. 


38.69.  Pupils  attending  other  than  home  district.  Whenever  it  shall 
appear  that  a  pupil  living  in  one  district  cannot  attend  school  in  his  own 
district  because  of  the  distance  of  the  schoolhouse,  or  for  any  other  valid 
reason,  such  pupil  may  attend  the  school  in  any  district  in  the  county,  m 
which  his  own  district  is  situated,  upon  making  the  proper  application  to 
the  county  superintendent,  which  official  shall  be  the  judge  of  the  necessity 
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for  making  such  change,  and  the  district  shall  receive  for  such  pupil's 
tuition  from  such  pupil's  district  such  an  amount  as  said  pupil  would  be 
accredited  with  in  his  own  district. 


Hist.  '13,  c.  119,  §  1,  subd.  47  (d),  p.  463;  '93, 
P.  187,  S  35  ;  '05,  p.  156,  §  1,  reenacted  '99,  p.  85, 
§  35;  '01,  p.  217,  §  5;  '05,  p.  218,  §  1;  '07,  p.  16, 
§    1;  R.   C.   §    615;    '09,    p.    223,    H.    B.   70,    S    1;    '11, 


c.    159,    §    47    (d),    p.    500;    '13,   c.  115,    §    4,    subd.    47 
(d),    p.    437. 

Cross    ref.      Tuition:       38:89.  Nonresident    high 

school    pupils'   tuition  :     38  :262-4.  • 


38:70.      Notice  of  filing  of  petition:      Duty  of  county  superintendent. 

It  shall  be  the  duty  of  the  county  superintendent,  upon  receipt  of  any 
petition  as  herein  provided  for,  to  give  notice  immediately  to  all  parties 
interested,  by  sending  notice  by  registered  mail  to  each  of  the  trustees  of 
the  district  to  be  affected  by  such  change  or  changes;  and  by  causing 
printed  notices  to  be  posted  in  at  least  three  public  places  in  the  district 
so  affected,  one  of  which  shall  be  on  the  door  of  the  schoolhouse  in  said 
district,  for  at  least  one  week.  Such  notice  must  state  the  change  or 
changes  to  be  made  in  said  district,  that  the  said  petition  is  on  file  in  the 
office  of  the  county  superintendent,  and  that  the  same  will  be  presented 
to  the  board  of  county  commissioners  at  its  next  regular  meeting  for  final 
action.  The  superintendent  must  transmit  the  said  petition  to  the  said 
board  with  his  approval  or  disapproval,  and,  if  he  approves  the  same, 
he  may  note  such  change  in  the  boundaries  as  in  his  judgment  shall  be 
for  the  best  interests  of  all  parties  concerned. 


Hist.  R.  C.  §  616,  reenacted  '11,  c.  159,  §  48,  p. 
501  ;  '93,  p.  187,  §  36  ;  '95,  p.  156,  §  2,  reenacted 
'99,   p.   85,   §   36. 


Recommendation  of  superintendent:  Statute  does 
not  require  recommendation  of  county  superintend- 
ent to  be  in  writing.  Clay  v.  Comrs.  Madison  Co. 
(1917)    30   I.    794,    168   P.    667. 

38:71.  Petition:  Duty  of  county  commissioners.  The  board  of 
county  commissioners  shall  act  upon  the  same  at  its  next  regular  meeting. 
If  such  petition  be  granted  it  may  be  in  accordance  with  the  original  prayer 
or  with  such  modifications  as  the  board  may  choose  to  make. 

Hist.  R.  C.  S  617,  reenacted  '11,  c.  159,  §  49,  p. 
501;  '93.  p.  187,  S  37;  '95,  p.  156,  S  3,  reenacted 
'99,  p.  85,   §   37. 

38:72.  Joint  districts:  Formation.  A  joint  school  district  may  be 
formed  from  territory  belonging  to  two  or  more  contiguous  counties.  For 
the  purpose  of  organizing  a  joint  district  the  same  preliminary  steps  must 
be  taken,  and  the  same  course  pursued  in  the  organization  of  other  dis- 
tricts as  provided  in  sections  66  to  70  of  this  chapter.    Such  districts  shall 

be  designated  as  joint  district  No of  the  counties  of ,  and  be 

so  numbered  that  it  shall  have  the  same  number  in  all  the  counties  from 
which  it  was  formed.  The  petition  required  by  sections  66,  67  and  68 
shall  be  made  to  each  county  superintendent  interested :  Provided,  That 
the  school  census,  the  record  of  attendance  at  school,  the  assessing  of  prop- 
erty, the  collection  of  taxes,  and  all  acts  which,  from  their  nature,  shall 
be  separately  kept,  shall  be  kept  and  done,  and  the  report  thereof  made 
as  if  each  portion  of  said  district  were  an  entire  district  in  the  respective 
counties.  The  teacher  of  such  joint  district  shall  not  be  required  to  hold 
a  certificate  in  both  counties. 


Hist.  R.  C.  S  618,  reenacted  '11,  c.  159,  §  50,  p. 
501  ;  '93,  p.   187,  $   38,  reenacted  '99,  p.  85,   §   38. 

Cross  ref.  Qualifications  of  voters:  See  annota- 
tion to   38:78. 

County  commissioners'  jurisdiction:  The  county 
commissioners  of  a  county  in  which  a  portion  of  a 
joint  school  district  is  located  may  segregate  such 
portion  and  form  the  same  into  a  common  school 
district.  Bobbitt  v.  Blake  (1913)  25  I.  53,  136  P. 
211. 

Dissolution :  Our  school  laws  provide  no  method 
lor   the   dissolution    of   a  joint   district.      It   is   ques- 


tionable whether  or  not  a  joint  district  can  be  dis- 
solved where  the  same  is  composed  of  parts  of  two 
counties.  If  it  can  be  dissolved  the  best  way  would 
be  to  have  the  county  commissioners  of  both  coun- 
ties agree  upon  the  dissolution.  O.  A.  G.  '11-12,  p. 
38.  But  see  Bobbitt  v.  Blake  (1913)  25  I.  53,  136 
P.    211. 

Division  by  creation  of  new  county :  The  cutting 
of  an  ordinary  school  district  in  existence  at  the 
time  by  a  newly  created  county  line  would  not  of 
itself  make  the  said  school  district  a  joint  one.  Joint 
districts  can  only  be  created  under  the  provisions 
>f   the  code.      O.   A.   G.    '11-12,   p.   84. 


38:73.      Apportionment  to  new  districts.      All  new  districts  formed 
of  unorganized  territory  shall  be  entitled  to  their  just  proportion  of  school 
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moneys  at  the  next  apportionment,  and  the  county  superintendent  shall 
place  the  same  to  the  credit  of  such  district :  Provided,  That  in  no  case 
shall  such  district  be  entitled  to  use  the  same  unless  school  has  commenced 
therein,  and  six  months  shall  not  have  elapsed  since  the  date  of  its  organi- 
zation :  Provided  further,  If  any  new  district  is  organized  from  any  part 
of  any  other  organized  district  or  districts,  as  provided  in  this  chapter,  the 
county  superintendent,  after  having  ascertained  the  amount  of  moneys 
belonging  to  said  old  district  or  districts  and  deducting  said  indebtedness 
and  liabilities,  must  apportion  to  said  new  district,  exclusive  of  bonded 
indebtedness,  its  due  per  capita  proportion  of  money  or  indebtedness,  as 
the  case  may  be,  from  said  districts  from  which  it  may  be  formed.  And, 
in  case  of  joint  districts,  the  county  superintendent  must  apportion  to  such 
district  such  proportion  of  the  school  money  to  which  such  district  is  en- 
titled as  the  number  of  school  children  residing  in  that  portion  of  the 
district  situated  in  his  county  bears  to  the  whole  number  of  school  census 
children  in  the  whole  district. 


Hist.  '11,  c.  159,  §  51,  p.  502;  *93,  p.  187,  §  139, 
reenacted  '99,  p.  85,   §   39  ;  R.  C.   §   619. 

Apportionment  follows  organization:  Apportion- 
ment by  county  superintendent  of  the  indebtedness 
r>s  between  newly  created  and  old  districts  not  pre- 
reauisite  to  validity  of  organization  of  new  district. 
Sch.  Dist.  No.  15  v.  Blaine  Co.  (1914)  26  I.  285, 
142  P.   41. 

Bonded  indebtedness:  In  Sch.  Dist.  No.  15  v. 
Blaine  Co.  (1914)  26  I.  285,  142  P.  41,  the  question 
of  apportionment  of  bonded  indebtedness  between 
old  and  new  district  was  suggested  but  not  decided. 


The  attorneys  general  have  uniformly  ruled  that 
the  old  district  retains  both  the  property  for  which 
the  bonds  were  issued  and  the  obligation.  O.  A.  G. 
'09-10,  pp.  43,  45;  '11-12,  pp.  38,  47,  67,  85;  '13-14, 
p.  38.  But  the  bondholders  have  recourse  against 
the  property  in  both  districts.  O.  A.  G.  '09-10, 
pp.  43,  44;  '11-12,  p.  67.  But  a  recent  unpublished 
ruling  goes  further,  holding  that  the  new  district 
acquires  title  to  school  property  within  its  limits 
and  escapes  liability  on  the  bonds  therefor,  the  old 
district  being  compelled  to  pay  the  same.  O.  A.  G. 
to  Ethel  E.  Redfield  7-23-17. 


38:74.  Lapsed  districts:  Sale  of  property.  If  any  school  district^ 
shall,  for  the  period  of  one  year,  fail  to  maintain  a  school  for  at  least  four 
school  months,  or  keep  up  its  organization  of  officers,  as  is  required  by 
law,  or  if  there  has  been  an  average  attendance  for  three  consecutive 
months  of  only  five  pupils  or  less,  such  district  shall  lapse,  and  the  money 
in  the  treasury  of  the  county  belonging  thereto  shall  be  apportioned  by 
the  county  superintendent  among  the  other  districts  in  the  same  manner 
as  other  moneys  are  apportioned.  The  property  of  any  school  district 
that  shall  lapse  shall  be  sold  by  the  county  superintendent  in  such  manner 
as  he  shall  deem  best.  The  proceeds  of  such  sale,  after  the  payment  of  any 
indebtedness  of  said  district,  shall  be  placed  to  the  credit  of  the  general 
school  fund.  The  territory  included  within  the  boundaries  of  the  said 
school  district  shall,  by  order  of  the  county  commissioners,  be  attached  to 
one  or  more  school  districts. 

Hist.  '13,  c.  115,  §  5,  p.  438;  '93,  p.  187,  §  40, 
reenacted  '99,  p.  85,  §  40  ;  '01,  p.  217,  §  4  ;  R.  C. 
S   620  ;  '11,   c.   159,   §   52,   p.   502. 

ARTICLE   5. 
DISTRICT  TRUSTEES. 

38:75.  Qualifications,  oath  and  officers.  The  board  of  trustees  of 
each  school  district  shall  consist  of  three  members,  who  shall  be  at  the 
time  of  their  election  or  appointment  qualified  electors  and  residents  of 
such  school  district,  one  of  whom  shall  be  elected  at  each  regular  school 
election  for  a  term  of  three  years,  so  that  but  one  trustee  shall  retire  in 
any  year.  Each  trustee  shall,  before  entering  upon  the  duties  of  his  office, 
take  and  subscribe  the  official  oath,  which  must  be  filed  in  the  office  of 
the  county  superintendent.  Immediately  after  their  election  and  qualifica- 
tion, they  must  elect  from  their  number  a  chairman  and  a  clerk :  Provided, 
That  if  any  trustee  after  his  election  or  appointment  and  during  his  term 
shall  remove  from  the  school  district  in  which  he  was  appointed  or  elected 
and  cease  to  be  a  bona  fide  resident  of  said  district,  then  his  office  as  a 
member  of  the  board  of  trustees  shall  thereby  become  vacant  and  his  suc- 
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cessor  shall  be  immediately  appointed  and  qualify  as  provided  by  law  and 
such  appointee  shall  hold  office  until  the  next  school  election  for  trustee 
of  said  district. 

Hist.      '13,   c.    115,    §    6,   p.    438;   '93,   p.    187,   §    41,  Resignation    of    trustee:       Since    trustee    can.    by 

reenacted  '99,  p.   85,   §  41  ;  R.  C.   §   621;  '11,  c.    159,  operation  of  law,   be  relieved  of  duty  of   fulfillment 

S   53,  p.   503.  of  office,    trustee   cannot  be  compelled   to   retain   in- 

Chairman:      The   chairman's   position   does   not   in  cumbency  but  may  resign.     O.  A.   G.  to  E.   O.   Sis- 

any    way    deprive    him    of    the    right    to    vote    as    a  ?on>   3-14-17. 

member.      O.   A.    G.    '09-10,    p.    50.  Vacancy  not  created:     A  member  of  the  board  of 

Citizenship:      A    person    not   naturalized   is   not   a  trustees    is   not   deprived   of   title  to   office   in   which 

citizen,    and    not    a    qualified    elector,    and    therefore  he  has  become  legally  invested  by  subsequent  change 

cannot   be   a   qualified   trustee.      O.    A.    G.    to    E.    O.  in    Iaw    respecting    qualifications   of    voters    or   trus- 

Si&son,  5-17-17.  tees.      O.   A.   G.  to  E.  O.  Sisson,   4-5-17. 

38:76.  Notice  of  annual  school  meetings.  The  annual  school  meet- 
ing for  the  transaction  of  the  school  district  business  in  districts  other 
than  independent  school  districts  shall  be  held  on  the  third  Monday  in 
April.  The  clerk  of  the  board  of  trustees  shall  cause  notices  to  be  posted, 
using  blanks  provided  by  the  county  superintendent  for  that  purpose, 
specifying  the  time  and  the  place  of  such  meeting  and  what  business  shall 
be  transacted  at  said  meeting.  Said  notices  shall  be  posted  in  three  public 
places  in  the  district,  one  of  which  shall  be  the  schoolhouse,  if  there  be 
one,  at  least  10  days  previous  to  the  time  of  the  meeting.  If  the  clerk  fails 
to  give  such  notice,  then  any  two  legal  voters  residing  in  the  district  may 
give  such  notice  over  their  own  names,  and  such  annual  meeting  may  be 
held  after  the  day  fixed  in  this  section  for  such  annual  meeting. 

Hist.     '15,  c.  93,  subd.  54   (a),  p.  213;  '93,  p.   187,  p.   363.      '13,   c.    115,    §   7,   subd.   54    (a),   p.   439,   held 

§    42,   reenacted    '99,    p.    85,    §    42  ;    '01,   p.    217,    §    7  ;  void    O.    S.    L.    Rr.    Co.    v.    Minidoka    Co.    Sch.    Dist. 

'03,  p  430,   §    1  ;  R.  C   §   622  ;   '09,  p.  430,   H.   B.  49,  (1915)    28    I.    214,    153    P.    424;    N.    P.    Ry.    Co.    v. 

§    1;   '11,  c.    159,   §   54,   subd.    (a),  p.   503;  *12,   c.   13,  Chapman    (1916)    29  I.   294.    158  P.   560. 
S    1,    subd.    54    (a),   p.    49;    '13,   c.    88,    subd.    54    (a), 

38:77.  Notice  by  county  superintendent.  In  addition  to  the  posting 
of  notices  of  said  meeting  by  the  clerk  of  the  board  of  trustees  as  required 
by  the  preceding  section,  it  shall  be  the  duty  of  the  county  superintendent 
of  each  county  to  cause  a  notice  to  be  published  in  at  least  one  weekly  news- 
paper published  and  printed  in  the  county,  and  in  not  more  than  two  such 
newspapers,  for  a  period  of  two  weeks  previous  to  the  time  of  said  annual 
school  meetings.  Such  notice  shall  be  a  general  notice  to  the  voters  of 
each  school  district  other  than  independent  school  districts  within  the 
county  that  the  annual  school  meetings  will  be  held  in  each  of  the  said 
school  districts  as  provided  in  the  preceding  section.  The  cost  of  such  pub- 
lication shall  be  paid  out  of  the  general  fund  of  the  county  as  in  other  cases 
provided. 

Hist.     '15,  c.  93,  subd.  54    (f),  p.  216;  '93,  p.   187,  Application:      Since   the   passage    of   this   law,    all 

$    42,    reenacted    '99,    p.    85,    §    42  ;   '01,    p.    217,    §    7  ;  meetings   either   for    special    or   general   elections   or 

'03,  p.  430,   §  1 ;  R.  C.  §   622  ;  '09,  p.  430,   H.   B.   49,  bond  elections  must  be  called  by  publication  as  well 

S    1  ;    '13,   c.   88,   subd.   54    (f),   p.   364.  as  posting  notices.     O.  A.  G.  '11-12,  p.  80. 

38:78.  Elections  of  trustees:  Qualifications  of  electors.  All  elec- 
tions of  trustees  shall  be  by  ballot;  the  polls  shall  be  opened  by  one  of  the 
board  of  trustees,  or  by  any  qualified  elector  if  no  trustee  be  present,  at  the 
time  specified  in  the  notice.  If  no  time  is  specified  in  the  notice,  then  the 
polls  shall  be  opened  at  1  o'clock  p.  m.  and  closed  at  5  o'clock  p.  m.  of  the 
same  day.  Said  election  shall  be  conducted  as  any  other  county  election, 
except  that  one  judge  and  one  clerk  may  constitute  the  board  of  election, 
and  any  trustee  or  qualified  elector  may  administer  the  oath  to  said  judge 
and  clerk.  At  all  elections  under  this  article,  voters  must  have  the  same 
qualifications  as  prescribed  for  the  general  elections  in  this  state.  Said 
judge  and  clerk  shall  make  immediate  return  of  election  to  the  county 
superintendent,  which  the  county  superintendent  shall  file  in  his  office. 

Hist.      '15,    c.    93,    subd.    54    (b),    p.    214;    '93,    p.  p.    363.      '13,   c.    115,    §   7,   subd.   54    (b),   p.   439,  held 

187,   §   42,   reenacted   '99,   p.   85,   §   42;   '01,  p.  217,   §  void.     O.   S.    L.    Rr.   Co.   v.   Minidoka  Co.   Sch.   Dist. 

7:  '03,   p.  430,   §   1  ;  R.  C  §   622  ;  '09,  p.  430,   H.   B.  (1915)   28  I  214,  153  P.  424;  N.  P.  Ry.  Co.  v.  Chap- 

49,    $    1;    '11,    c.    159,    §    54    (b),    p.    504;    '12,    c.    13,  man    (1916)    29   I   294,   158,  P.   560. 
5;    1,    subd.    54    (b),    p.    50;    '13,    c.    88,    subd.    54    (b), 
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Divided    districts:      New  districts    and   changes   of  Same:     Annual     meeting:     1.  Qualified     voter.    2. 

boundaries  do  not  take  effect  until  opening  of  school  Resident  of   district.      38:189. 

year.     At  April  meeting,  therefore,  original  district  Same.     Bond     elections:      L  Quaiified     voter.       2. 

elects  trustees.     O.   A.   G.     11-12,  p.   47.  Persons  having  one  of  the   following  qualifications: 

Property    holder    not    a    voter:       The    owning    of  a.     Resident    freeholder,      b.     Resident    householder, 

property  in  a  school  district  does  not  entitle  a  man  38:213. 

to  vote  therein  if  he   maintains  his   home   and  f am-  Same.     Election    to   divide    or   change    boundaries: 

ily  in   another  district.      O.  A.   G.     09-10,   p.   44.  <     Qualified  voter.      2.  Resident  of  district.      3.   Per- 

Qualifications   of    voters   at   school    and    bond   eltc-  sons  having  one  of  the  following  qualifications:     a. 

tions:     There  is  a  lack  of  uniformity  in  the  law  on  Head    of    a   family,      b.  Resident   taxpayer.      38:182. 

this    subject   as   shown    by   the    following    note       An  Election  to  annex  to  adjoining  independent  school 

attempt    by    the    legislature     17     c     47,    p.    106     to  Strict:      1.     Qualified    voter.      2.     Resident    of    dis- 

make    the     law    uniform    was    declared    unconstitu-  trirt       38  -24fi 
tional.      Griffith   v.    Owens    (1917)    30   I.    647,    166   P. 
922. 


Election    to    consolidate    two    or    more    contiguous 


The    folowing,    prepared    by    J.    Ward    Arney,    as-  districts:      1.  Qualified  voter.      2      Residents  of  each 

sistant    attorney    general,    is    taken    from    the    com-  district  affected  voting  in  each   district.      38:68. 

pilation  of  school   laws  issued  by  the  department  of  Electon    to  form  joint  district  from   two  or   more 

education.  contiguous    counties:      1.  Qualified    voter.      2.     Resi- 

Constitutional     qualifications:     A     qualified     voter  den*  °f  ea.c1}  di*Jjri7c*  affected  by  Juncture  voting  in 

as  defined   by   the    constitution   is   as  follows:      1.  A  each    district.      38:72. 

citizen   of   the   United    States.      2.  A   resident   of  the  Joint   independent   school   district   and   joint   rural 

state  of  Idaho  for  a  period  of  six  months  next  pre-  high  school  district:     Election  to  form  from  two  or 

ceding    the    election.      3.  A    resident    of    the    county  more    contiguous    counties:       1.  Qualified    voter.      2. 

for  a  period  of  30  days  next  preceding  the  election.  Resident  of  each   county  affected.     38:249. 

4.  Of  the  age  of  21  years  or  over.     Const.  VI,  2.  Rural  hi?h   school   district:     Election  to  form:     1. 

Elections    in    common    school     districts:      Annual  Qualified    voter.      2.     Resident   of   district,    voting   in 

meeting:      1.  A    qualified    voter.       2.  A    resident    of  own  district.      38:223,   226. 

the   district.      38:78.  Same:     Bonds:     Electors  must  have  same  qualifi- 

Same:     Bond   elections:      1.  A    qualified   voter.      2.  cations   as  at  election   to  organize   district.      38:241. 

A  resident  of  the  district.     38:119.  Election     to     consolidate     rural     high     school    dis- 

Same:      Special     tax     at    annual     meeting:       1.  A  tricts:      1.  Qualified    voter.      2.     Resident    of   district 

i.ualified    voter.       2.  A     person    having    one    of    the  affected.      38:224. 

following    qualifications:      a.  A    resident    freeholder  Election     of     school     district     to     establish     public 

in    the   district,      b.  A   resident  head  of   a  family   in  library:      1.     Qualified    voter.      2.     Resident    of    the 

the   district.      38:79.  district.     38:292. 

Elections  in  independent  school  districts:  Organ- 
ization: 1.  Qualified  voter.  2.  Resident  of  dis- 
trict.     38:181. 

38:79.  Levy  for  special  tax.  Said  annual  meeting  shall  determine 
if  a  special  tax  shall  be  levied  not  to  exceed  10  mills  on  each  dollar  of 
taxable  property.  Such  special  tax  to  be  for  the  purpose  of  raising  money 
for  building  or  repairing  school  property,  for  school  equipment,  or  for 
the  support  and  maintenance  of  the  schools.  Having  determined  that  a 
special  tax  shall  be  levied  for  such  purposes  the  meeting  shall  proceed  to 
ballot  on  the  question  of  the  amount  of  money  desired  to  be  raised  by  spe- 
cial tax  for  the  district,  on  which  ballot  shall  be  written  or  printed  the 
proposed  amount  of  money  and  the  words  "yes,"  "no,"  and  none  but  actual 
resident  freeholders  or  heads  of  families  of  said  district  shall  vote  at  the 
election  to  determine  whether  a  special  tax  shall  be  raised,  or  on  the 
amount  of  money  to  be  raised  thereby :  Provided,  That  in  all  joint  school 
districts  formed  under  the  provisions  of  the  school  laws  of  Idaho,  includ- 
ing joint  common  school  districts,  joint  independent  school  districts  and 
joint  high  school  districts  situated  in  more  than  one  county,  the  annual 
meeting,  instead  of  determining  the  amount  of  money  to  be  raised  by 
special  tax,  shall  determine  the  amount  of  levy  in  mills  to  be  made.  A 
separate  ballot  box  shall  be  used  for  voting  on  any  question  of  taxation 
or  other  business  concerning  schools  and  school  interests  from  that  used 
in  voting  for  trustees.  If  a  majority  of  the  votes  polled  at  such  election 
are  in  favor  of  the  tax  and  the  amount  of  money  to  be  raised,  the  board 
of  trustees  shall  immediately  certify  the  amount  determined  to  be  raised, 
the  date  thereof,  the  year  for  which  the  same  shall  be  raised,  and  the 
number  of  the  district,  to  the  clerk  of  the  board  of  county  commissioners 
and  the  county  assessor,  but  not  more  than  one  such  special  tax  can  be 
levied  in  any  one  year.  The  board  of  county  commissioners  shal  ,  at  the 
time  of  making  their  annual  levies,  make  a  sufficient  levy  in  mills  upon 
all  the  taxable  property  in  said  school  district  not  exempt  from  taxation 
sufficient  to  produce  the  said  amount  of  money  so  certified  to  be  levied  by 
special  tax  for  such  school  district  for  such  year,  and  shall  certify  the  same 
to  the  county  assessor. 
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One  living  on  a  homestead  with  taxable  improve- 
ments thereon  would  come  within  this  provision  of 
the  statute,  and  should  be  allowed  to .  vote  at  such 
school  election  on  special  tax  or  bonding.  O.  A.  G. 
'09-10,    p.   45. 

Rural  high  school  districts:  By  reasonable  con- 
struction we  have  a  right  to  apply  this  limit  of 
taxation  to  rural  high  school  districts.  O.  A.  G. 
'11-12,   p.   87. 

Special  tax;  purposes:  It  is  probable  that  a  tax 
levied  for  the  payment  of  interest  on  bonds  would 
be  proper  as  a  special  tax  under  the  provisions  of 
this  section.     O.  A.  G.  '05-08,  p.  59. 

It  is  not  mandatory  upon  school  districts  to  fur- 
nish free  text  books,  but  the  district  has  authority 
to  decide  whether  or  not  free  text  books  shall  be 
furnished.     O.  A.   G.   '15-16,   p.   37. 

Where  the  special  tax  of  10  mills  is  insufficient, 
school  district  may  not  levy  an  additional  amount 
for   gymnasium   work.      O.    A.    G.    '15-16,    p.    38. 

A  school  district  may  build  a  schoolhouse  from 
money  raised  by  special  tax  when  such  money  is 
in  excess  of  current  expenses  of  the  year.  O.  A.  G. 
to    Ethel    E.    Redfield,    6-7-17. 

Time  of  election :  If  district  fails  to  hold  meet- 
ing and  make  levy  in  April  it  can  do  so  later. 
O.   A.   G.    '11-12,   p.   66. 

School  board  cannot,  after  annual  meeting,  call 
special  election  to  vote  special  tax  for  building  pur- 
poses.    O.  A.  G.  to  E.  O.  Sisson,  5-5-17. 


Hist.  '15,  c.  93,  subd.  54  (c),  p.  214,  effective 
May  7,  1915.  N.  P.  Ry.  v.  Chapman  (1916)  29  I. 
294,  158  P.  560  ;  '93,  p.  187,  $  42,  reenacted  '99, 
p.  85,  §  42  ;  *01,  p.  217,  §  7  ;  '03,  p.  430,  §  1  ;  R.  C. 
S  622;  '09,  p.  430,  H.  B.  49,  §  1;  '11,  c.  159,  §  54 
(c),  p.  504;  '12,  c.  13,  §  1,  subd.  54  (c),  p.  50;  '13, 
c.  88,  subd.  54  (c),  p.  363.  '13,  c.  115,  §  7,  subd. 
&4  (c),  p.  439,  held  void.  O.  S.  L.  Rr.  Co.  v. 
Minidoka  Co.  Sch.  Dist  (1915)  28  I.  214,  153  P. 
424;  N.  P.  Ry.  Co.  v.  Chapman  (1916)  29  I.  294, 
158   P.   560. 

Cross  ref.  Qualifications  of  voters:  See  anno- 
tation to  38:78.  Independent  school  districts  not 
governed  by  this  section:  38:83.  Bond  elections: 
38:119  et  seq. 

Levy  denned:  The  annual  meeting  of  the  school 
board  makes  the  levy,  not  the  board  of  county  com- 
missioners. N.  P.  Ry.  Co.  v.  Chapman  (1916)  29 
I.    294,    158    P.    560. 

"Levy,"  as  used  in  this  section  denning  the  duty 
of  the  county  commissioners,  denotes  the  mere  min- 
isterial act  of  computing  and  extending  a  tax  ac- 
cording to  an  assessment,  as  distinguished  from  its 
other  meaning  referring  to  the  legislative  function 
of  determining  the  amount  of  money  to  be  raised 
by  taxation,      (con.   op.)      lb. 

Qualifications  of  electors:  Only  those  persons 
may  vote  upon  the  question  of  special  tax  to  be 
levied  who  actually  reside  within  the  district  and 
own  property,  or  are  the  heads  of  families  therein. 
O.   A.  G.   '15-16,  p.   36. 

38:80.  Length  of  school  term.  Said  annual  meeting  shall  determine 
the  length  of  time  a  school  shall  be  taught  in  the  district  for  the  ensuing 
year,  which  shall  not  be  less  than  seven  months,  by  a  legally  qualified 
teacher  in  all  districts  having  not  more  than  75  pupils  of  school  age,  nor 
less  than  nine  months  in  districts  having  more  than  75  pupils :  Provided, 
That  in  any  district  other  than  an  independent  class  A  district,  the  board 
of  trustees  may,  when  in  their  judgment  the  best  interests  of  the  com- 
munity require  it,  arrange  that  any  pupils  of  the  sixth,  seventh  or  eighth 
grades  whose  parents  so  request,  may  attend  eight  months  instead  of 
nine:  Provided  further,  That  all  other  pupils  of  these  grades  shall  be  re- 
quired to  continue  in  school  the  full  nine  months.  They  may  also  deter- 
mine and  instruct  the  district  trustees  as  to  the  length  of  the  different 
terms  of  school,  and  the  seasons  of  the  year  in  which  the  same  shall  be 
taught;  and  the  district  officers  shall  see  that  school  is  actually  taught 
therein  by  a  certified  teacher  in  conformity  to  such  instructions  and  for 
not  less  than  the  length  of  time  herein  required.  No  school  shall  receive 
any  of  the  state  funds  unless  school  shall  have  been  actually  taught  therein 
for  the  time  required  by  the  chapter:  Provided,  That,  in  case  of  quaran- 
tine or  loss  of  schoolhouse,  such  closing  of  school  shall  not  prevent  district 
from  drawing  its  proper  share  of  the  state  apportionment. 


Hist.  '15,  c.  93,  subd.  54  (d),  p.  215;  '93,  p.  187, 
§  42,  reenacted  '99,  p.  85,  §  42  ;  '01,  p.  217,  §  7  ; 
*03,  p.  430,  $  1  ;  R.  C  §  622;  '09,  p.  430,  H.  B.  49, 
§  1;  '11,  c.  159,  §  54(d),  p.  504;  '12,  c.  13,  §  1,  subd. 
54  (d),  p.  50;  '13,  c.  88,  subd.  54  (d),  p.  364.  '13, 
c.  115,  §  7,  subd.  54  (d),  p.  440,  held  void.  O.  S. 
L.  Rr.  Co.  v.  Minidoka  Co.  Sch.  Dist.  (1915)  28  I. 
214,  153  P.  424;  N.  P.  Ry.  Co.  v.  Chapman  (1916) 
29    I.    294,    158    P    560. 

Cross  ref.  Apportionment  of  funds  for  relief  of 
districts:     X8:110. 

Cited:  Fenton  v.  Comrs.  of  Ada  Co.  (1911)  20 
I.    392,    119    P.    41. 


Length  of  term:  Minimum  term  fixed  by  statute 
is  mandatory  and  cannot  be  indirectly  evaded  by 
maintaining  part  of  school  for  minimum  term  and 
part  for  less  than  minimum  term.  Pupils  entitled 
to  benefit  at  least  of  the  minimum.  O.  A.  G.  to 
Ralph  W.  Adair,  7-29-15. 

Where  there  is  more  than  one  schoolhouse  in  a 
district  it  is  not  within  the  power  of  the  annual 
meeting  to  provide  for  a  longer  term  of  school  in 
any  one  schoolhouse  than  in  any  other.  O.  A.  G. 
—   —    '17. 

State  funds:  A  school  in  which  some  of  the  pu- 
pils receive  less  than  nine  months'  school  may  not 
participate   in   state  funds.      O.   A.    G.    '15-16,   p.    38. 


38:81.  Business  to  be  transacted;  power  of  trustees  to  make  levy. 
Said  annual  meeting  shall  transact  all  business  required  by  the  notice  of 
the  meeting,  and  it  shall  be  lawful  to  transact  any  other  business  per- 
taining to  schools  and  school  interests.  The  board  of  trustees  shall  have 
power,  when  the  annual  meeting  shall  neglect  or  refuse  to  levy  a  special 
tax  to  maintain  the  schools,  to  levy  a  special  tax  upon  all  the  property  in 
the  district,  which  when  added  to  moneys  apportioned  by  the  county  super- 
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intendent  of  schools,  will  be  sufficient  to  provide  funds  for  the  mainte- 
nance of  the  school  as  provided  in  section  80  of  this  chapter.  The  taxes 
so  levied  are  and  shall  be  a  lien  upon  the  property  taxed,  the  same  as  other 
taxes,  and  shall  be  collected  in  the  same  manner. 

Hist.     '15,  c.  93,  subd.  54   (e),  p.  215;  '93,  p.  187,  subd.  54    (e),  p.   364.     '13,  c.   115,   §   7    subd    54    (e) 

§    42,    reenacted   '99,    p.    85,    $    42  ;    '01,   p.    217,    §   7  ;  p.  440,  held  void.     O.  S.  L.  Rr.  Co.  v.  Minidoka  Co' 

"03,   p.   430,   §    1  ;  R.   C.   §   622    (see  especially  note);  Sch.   Dist.    (1915)    28   I.    214,    153  P     424  •  N    P    Ry 

'09,  p.   430,   H.   B.   49,    §    1  ;   '11,  c.   159,    §    54    (e),  p.  Co.   v.   Chapman    (1916)    29   I.   294,    158   P.   560 
505;  '12,  c.   13,   §    1,  subd.   54    (e),   p.  51;  '13,  c.  88, 

38:82.  Trustees  to  qualify.  Trustees  shall  qualify  within  15  days 
after  receiving  notice  of  their  election  by  taking  the  official  oath,  which 
oath  may  be  administered  by  either  of  the  other  trustees  or  a  retiring 
trustee,  and  such  oath  shall  be  subscribed  and  filed  in  the  office  of  the 
county  superintendent. 

Hist.  R.  C  §  626,  reenacted  '11,  c.  159,  §  55,  p. 
505  ;  '93.  p.  187,  §  46,  reenacted  '99,  p.  85,  §  46  ; 
'03,   p.   285,    §    2. 

38:83.  School  taxes:  Collection.  Upon  receiving  the  statement  of 
the  levy  from  the  board  of  county  commissioners  showing  the  special  tax 
levied  for  any  school  district,  the  assessor  must  assess  upon  all  property 
in  the  district  subject  to  taxation  the  tax  so  levied  and  certified  to  him  as 
aforesaid ;  but  for  that  purpose  he  is  not  required  to  take  new  statements 
from  the  owners  of  property,  but  his  assessment  of  all  special  taxes  so 
levied  may  be  computed  and  made  upon  the  valuation  of  property  as  fixed 
by  the  board  of  equalization  for  state  and  county  purposes,  and  as  appears 
upon  the  assessment  roll  in  the  same  year;  said  special  taxes  so  levied 
as  aforesaid  shall  become  a  lien  upon  the  property  so  assessed  from  the 
date  of  assessment,  and  shall  be  due  and  payable  at  the  same  time  as  the 
state  and  county  taxes,  and  in  all  respects  are  to  be  collected  in  the  same 
way,  except  that  the  assessor  must  keep  a  separate  list  or  assessment  roll 
thereof,  and,  when  paid,  must  be  named  in  his  receipt  to  the  taxpayers 
as  a  separate  lien,  and  he  must  pay  to  the  county  treasurer  as  he  pays 
other  taxes ;  but,  at  the  time  of  payment,  he  must  specify  to  the  treasurer 
what  taxes  they  are,  and  take  a  separate  receipt  therefor  and  keep  sepa- 
rate accounts  thereof.  The  board  of  county  commissioners  shall  furnish 
the  assessor  with  such  blanks  as  are  needed  to  comply  with  the  provisions 
hereof.  The  provisions  of  this  and  the  preceding  sections  for  the  levy 
and  collection  of  taxes  shall  not  apply  to  independent  districts  so  estab- 
lished, which  have  special  laws  for  the  collection  of  school  taxes. 

Hist.  '13,  c.  115,  $  8,  p.  441  ;  '93,  p.  187.  §  43, 
reenacted  '99,  p.  85,  S  43,  modified  by  '99,  p.  405  ; 
R.    C.    *    623;   '11,   c.    159,    S    56,   p.    505. 

38:84.  Meetings  of  board  of  trustees.  The  regular  meetings  of  the 
board  of  trustees  shall  be  held  on  the  last  Monday  of  March,  June,  Sep- 
tember and  December.  The  board  may,  however,  hold  other  special  or 
adjourned  meetings,  as  they  may  from  time  to  time  determine.  Any  two 
of  such  trustees  shall  constitute  a  quorum  for  the  transaction  of  business. 

Hist.  '11,  c.  159,  §  57,  p.  506;  '93,  p.  187,  §  44, 
reenacted  '99,  p.  85,   §   44  ;  R.  C   §   624. 

38:85.  Trustees:  General  duties.  It  shall  be  the  duty  of  the  trus- 
tees of  each  district : 

Hist.      '11,    c.    159,    *;    58,    p.    506,   reenacted    '13,    c.  Cited:      (In   brief  of   counsel)    Collman    v.    Wana- 

115,    S    9,    p.    441.  '  maker    (1915)    27   I.   342,   343. 

38:86.  Same:  Employment  of  teachers.  To  employ  teachers  on 
written  contract,  but  before  such  contract  can  be  legally  signed  it  shall 
be  the  duty  of  the  teacher  to  exhibit  his  or  her  certificate  or  permit  to 
teach  to  the  board  of  trustees,  and  it  shall  be  the  duty  of  the  trustees  to 
file  a  copy  of  such  contract  or  permit  with  the  county  superintendent. 
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Hist.     Part  of  R.   C.   §    625,  reenacted  '09,  p.   216,  ployment  permitting  school  board  to  suspend  salary 

H.    B.    260,   reenacted  '11,   c.    159,   §   58a,   p.    506,   re-  of  teacher   during  closing  of   school   for  quarantine, 

enacted   '13,   c.    115,    §   9,   subd.   58a,   p.   442.  salary   continues   throughout   the    period    of   quaran- 

Teacher's    pay    during    enforced    idleness:      Deduc-  tine-      °-   A-   G-  to  Ethel  E-   Redfield,   2-24-17. 
tions    cannot   be    made   from    teacher's    salary    when  Quarantine:     A  teacher  is  not  legally  required  to 

schools    are    closed    by    quarantine    or    for    holidays,  make   up   time   lost   in   quarantine   during    epidemic, 

when    teachers    are    employed   by    month.      O.    A.    G.  when  such  teacher  has  been  discharged  during  that 

'11-12,    p.   84.  period  by  the  board  of  trustees.     O.  A.  G.  to  Arthur 

In    the   absence   of   terms    in    the   contract  of   em-  L.  Caldwell,   5-15-17. 

38:87.  Same:  To  fix  teachers'  compensation.  To  fix,  allow  and 
order  paid  the  salaries  and  compensation  of  such  teachers. 

Hist.  '11,  c.  159,  §  58b,  p.  506,  reenacted  '13,  c. 
115,  §  9,  subd.  58b,  p.  442  ;  part  of  R.  C.  §  625. 

38:88.  Same:  To  fix  clerk's  compensation.  To  fix  the  compensa- 
tion of  the  clerk  of  the  board. 

Hist.  Part  of  R.  C.  §  625,  reenacted  '09,  p.  216, 
H.  B.  260,  reenacted  '11,  c.  159,  §  58c,  p.  506,  re- 
enacted   '13,   c.    115,   §   9,   subd.   58c,   p.   442. 

38:89.  Same:  To  fix  rate  of  tuition:  Free  tuition.  And  to  deter- 
mine the  rate  of  tuition  of  nonresident  pupils :  Provided,  That  any  pupil 
or  pupils  of  the  eighth  grade  who  are  of  high  school  qualifications  of  any 
district,  shall  be  eligible  to  attend  any  high  school  within  his  county 
without  paying  tuition,  but  the  county  superintendent  shall  transfer  -from 
the  district  to  which  said  pupil  or  pupils  belong  to  the  district  holding  the 
high  school  attended,  a  sum  of  money  bearing  the  same  proportion  to  the 
amount  of  money  received  by  the  district  during  the  year,  as  said  pupil 
or  pupils  bear  to  the  total  school  census  of  the  district  in  which  such 
pupil  or  pupils  belong. 

Hist.  '11,  c.  159,  §  58d,  p.  506,  reenacted  '13,  Nonre  ident  parents:  District  may  charge  pupil 
c.  115,  §  9,  subd.  58d,  p.  442;  part  of  R.  C.  §  625,  tuition  irrespective  of  fact  that  pupil  living  on 
reenacted  '09,  p.  216,  H.  B.  260.  property  owned  by  parents  in  district,  where  par- 
Cross  ref.  Pupils  attending  in  other  than  home  «ita  n°nr,eJd^"ts  thereof-  °-  A-  G-  to  Ethel  E- 
district:  37:69.  Payment  of  tuition  by  district  not  Redneld,  4-24-17. 
maintaining   four-year   high    school:      38:262-4. 

38:90.  Same:  To  discharge  teachers.  The  trustees  shall  have 
power  to  discharge  any  teacher  for  neglect  of  duty,  or  for  any  cause  that, 
in  their  opinion,  renders  the  services  of  such  teacher  unprofitable  to  the 
district;  but  no  teacher  shall  be  discharged  before  the  end  of  his  or  her 
term  without  a  reasonable  hearing. 

Hist.     Part  of  R.  C.  §   625,  reenacted  '09.  p.   216,  dinary   school    district  can   be   removed  by   the  trus- 

H.   B.   260,   reenacted   '11,   c.    159,    §    58e,   p.    506,   re-  tees,    he    must   be    given    notice    and   an    opportunity 

enacted  '13,  c.   115,   §  9,   subd.   58e,  p.  442.  to  be  heard  in  his  defense.     Ewin  v.  Ind.  Sch.  Dist. 

Removal  of  teacher:      Before   a  teacher  of  an  or-  No-   8    (1904)    10  I.   102,   77   P.   222. 

38:91.  Same:  Contracts  with  teachers:  Duties.  The  trustees 
shall  not  contract  to  compel  teachers  to  make  up  time  while  attending 
any  annual  county  or  joint  institute,  or  while  attending  a  meeting  of  the 
state  teachers'  association. 

Hist.  '11,  c.  159,  §  58f,  p.  506,  reenacted  '13, 
c.    115,   §   9,   subd.   58f,  p.  442. 

38:92.  Same:  Corporate  powers:  Construction  contracts:  Re- 
moval of  school  sites:  Prohibited  contracts.  The  trustees  shall  have 
charge  of  all  school  property  in  their  district  and  shall  have  power  to  re- 
ceive in  trust  all  real  estate  or  other  property  conveyed  to  said  school  dis- 
trict ;  and  to  convey  by  deed,  duly  executed  and  delivered,  all  the  estate  or 
interest  of  their  district  in  any  schoolhouse  or  site  directed  to  be  sold  by 
vote  of  their  district.    All  conveyances  made  to  said  board  must  be  made 

in  their  corporate  name,  to  wit :     "To  trustees  of  school  district  No , 

County ,  state  of  Idaho."    Said  trustees  have  further  power,  when 

directed  by  a  vote  of  their  district,  to  build  or  remove  schoolhouses,  to 
purchase,  receive,  hold  and  convey  real  and  personal  property  for  school 
purposes,  and  to  hold,  purchase  and  repair  schoolhouses  and  to  supply  the 
same  with  necessary  furniture  and  to  fix  the  location  of  schoolhouses  sub- 
ject to  the  rules  and  regulations  of  the  state  board  of  education:  Provided, 
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That  all  such  repairs  and  construction  work  shall  be  submitted  to  com- 
petitive sealed  bids  when  such  work  required  shall  exceed  the  sum  of  $100 : 
Provided  further,  That  a  schoolhouse  already  built  shall  not  be  removed, 
nor  a  new  site  for  a  schoolhouse  be  designated,  except  when  directed  by 
a  two-thirds  vote  of  the  electors  of  said  district  voting  at  an  election  held 
for  that  purpose,  which  election  may  be  a  special  or  a  general  school  elec- 
tion: Provided,  That  no  trustee  shall  be  pecuniarily  interested  directly 
or  indirectly  in  any  contract  made  by  the  board  of  trustees,  of  which  he  is 
a  member,  and  any  contract  made  in  violation  of  this  section  is  null  and 
void. 

Hist.      '11,   c.    159,   §    58g,   p.   506,   reenacted   '13,   c.  under   the   general    election    laws.      O.    A     G     '05-06 

115,    $    9,    subd.    58g,    p.    442;   part  of    R.   C.    §    625;  i>     122;   '15-16,   p.   36. 

reenacted  '09,   p.   216,   H.   B.   260.  Removal    of   school    buildings:      Board    of    trustees 

Cited:     Corker  v.   Cowen    (1917)    30  I.  213,   164  P.  when    authorized    by    election    to    remove    buildings 

85;  Corker  v.  Ake   (1917)    30   I.  218,   164  P.  87.  hav.e  p°weY  to^  locate  the  same  wherever  they  deem 

......        ,          '                .  hest.      O.   A.   G.   to  E.   O.   Sisson,    1-3-17. 

Contracts    prohibited:      A    school    trustee    is    pecu-  gale                                         buildings:      The   board    of 

manly  interested  in  a  contract  whereby  his  wife  is  trugtees    under    the    provision    of gthe    i^™^™ 

employed    by    the    board    of    trustees    to    teach    the  have  the  power  to  ge„   an  o]d>   unused  school  build. 

school,  and  such  contract  is  null  and  void.     Nuckols  \Ttg  when  directed  by  a  vote  of  the  district       O    A 

v.   Lyle    (1902)    8  I.   589,   70  P.  401.  G.   to   A.   F.   Ames,   4-12-17. 

Cottages:  A  school  board  is  not  vested  with  au-  Site  for  schoolhouse:  The  proviso  applies  only 
thority  to  build  cottages  for  the  accommodation  of  in  the  case  of  selecting  a  new  site  for  a  school- 
teachers employed  by  the  district.  O.  A.  G.  '15-16,  house  already  built,  and  not  in  the  case  of  selecting 
p.   36.  a    site    for   an    additional    schoolhouse.      Therefore    a 

Election    requirements:      The    requirements    of    §§  nrujority    vote    °nJy  Js    necessary    to    locate    a    new 
76   et  seq.   in   publishing   as   well   as   posting  notices  schoolhouse.     O.  AG.     11-12,  p.  87;  '13-14,  p.   37. 
npply  to   all    meetings   either  for   general   or   special  ,    Electors   cannot    designate    the    site    for    a    school- 
elections  or  bond  elections.      O.   A.   G.   '11-12,   p.   80.  ^T'  r-  °an    mere,y    authorize    trustees  to   do   so. 

A   two-thirds   vote  under   this   section    means   two-  ^-   ■"-.   G.     09-10,   p.   50. 
thirds    of    those    voting.      O.    A.    G.    '11-12,    p.    80.  Use    of    schoolhouse:      Religious    services    may    be 
Contra,  holding  it  means  two-thirds  of  whole  num-  held  in  a  schoolhouse  by  any  church,  charitable  so- 
ber of  qualified  electors.     O.   A.   G.   '05,-06,  p.   63.  ciety  or  institution,  upon  such  terms  as  the  directors 

The   term   "electors"    in   this   section   is  not   quali-  may  say,  so  long  as  such  services  are  not  held  dur- 

fied  in  any  way  and  it  is  not  necessary  that  electors  ing   school    hours  and   do  not   in   any   way    interfere 

\oting    on    this    proposition    be    resident   freeholders,  with    the    regular    work    of    the    school.      O.    A.    G. 

but   they    must   possess   the    qualification    of    electors  '15-16,   p.   36. 

38:93.      Same:      To  provide  necessary  furniture,  janitor  service,  etc. 

The  trustees  of  the  respective  districts  must  furnish  all  things,  not  herein 
provided  for,  necessary  for  the  comfort  and  the  use  of  their  district,  such 
as  janitor's  service,  fuel,  improvements,  maps  and  apparatus,  library; 
and  for  all  such  purposes  may  audit  and  allow  accounts  against  the  school 
fund  of  their  district,  not  to  exceed  25  per  cent  of  the  amount  of  such 
school  fund  in  any  one  year. 

Hist.     '11,   c.    159,   §    58h,  p.   507,   reenacted   '13,   c.  Cottages:      The   building  of  cottages  to   accommo- 

115,  §  9,  subd,  58h,  p.  443 ;  R.  C.  §  625,  3d  para-  date  teachers  is  not,  under  this  section,  authorized, 
graph;   '09,  p.  216,  H.  B.  260.  O.  A.   G.   '15-16,   p.   36. 

38:94.  Same:  To  provide  school  library.  At  least  3  per  cent  of 
the  moneys  annually  appropriated  to  any  district  other  than  an  independ- 
ent district  shall  be  applied  by  the  trustees  for  the  maintenance  of  a  school 
library,  selection  of  books  for  which  shall  be  made  from  a  list  of  books 
furnished  to  each  district  and  compiled  by  the  state  board  of  education. 
The  board  of  trustees  shall  keep  the  library  in  a  suitable  case  at  the  school- 
house;  shall  keep  a  list  of  all  books  in  the  library;  loan  the  books  to  pupils 
and  patrons  within  the  district  for  a  period  not  to  exceed  four  weeks  at 
any  one  time ;  hold  patrons,  parents  or  guardians  to  strict  accountability  for 
books  loaned,  requiring  them  to  replace  the  same  in  the  event  of  loss  or 
damage;  report  to  the  county  superintendent  the  number  of  books  pur- 
chased during  the  year,  the  number  of  books  lost  and  other  information 
required  by  the  county  superintendent,  and  for  the  further  good  of  the 
library  shall  make  all  needed  rules  and  regulations. 

Hist.      '11,   c.    159,   §   58i,   p.   507,   reenacted   '13,   c.  mands,    board    of    trustees    may    use    part    of    funds 

115,    §   9,    subd.    58i,p.   443*;   R.    C.    §    625,    4th   para-  for    purchase    of    bookcases,    library    table,    and    ap- 

gra'ph  ;   '09,   p.   216,   H.   B.   260.  propriate   pictures.      O.   A.   G.   to  department  of  edu- 

Three    per    cent    must    be    apportioned:      The    Ian-  cation,   7-17-17. 

guage   of   this    section    is    mandatory    and   requires    3  Unexpended     balance:       No     part    of     unexpended 

per    cent    be    annually    apportioned    to    the    districts  balance    reverts    to    state,    nor    is    next    ensuing    ftp- 

tor    the    purposes    therein    specified.      O.    A.    G.    to  portionment   to   be    reduced   by  amount   unexpended, 

H.    H.    Williamson,    12-20-15.  and    to   credit   of   district.      ().    A.    G.    to    department 

Purchase    of    bookcases,    etc.      When    necessity    de-  of  education,    7-17-17. 
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38:95.  Same:  Clerk  to  keep  record.  It  shall  be  the  duty  of  the 
clerk  of  the  board  of  trustees  of  each  district  to  keep  a  record  of  the 
transactions  of  his  district  in  a  book  furnished  by  the  county  superintend- 
ent, the  form  of  which  shall  be  prescribed  by  the  state  board  of  education ; 
said  record,  so  kept,  shall  show  all  the  data  and  the  information  required 
in  said  books  to  be  shown  by  the  forms  thereof  and  shall  be  open  fo  the 
inspection  of  the  county  superintendent  when  visiting  the  district ;  and  the 
trustees  of  each  district  shall  make  a  full  report  in  writing  annually  on  the 
first  day  of  July,  to  the  county  superintendent  of  their  county,  on  blanks 
furnished,  which  shall  be  exact  copies  of  the  pages  of  the  book  herein  re- 
quired to  be  kept,  together  with  such  matters  pertaining  to  schools  as  may 
be  required  of  them  by  the  state  superintendent. 

Hist.      '11,    c.    159,    §    58j,    1st   paragraph,    p.    508,        58j.   p.    443;   R.   C.    §   625,    5th   paragraph,   reenacted 
reenacted    '13,    c.    115,    §    9,    1st   paragraph    of    subd.  09,  p.  216,   H.  B.  260. 

38:96.  Same:  Insubordinate  pupils:  Dismissal.  It  is  the  duty  of 
the  trustees  of  the  respective  districts,  on  receiving  a  report  from  any 
teacher  of  the  disorderly  conduct  of  any  pupil,  to  decide  how  said  insubor- 
dinate pupil  shall  be  punished,  or  whether  he  or  she  shall  be  dismissed 
from  school,  and  the  teacher  must  enforce  the  decision  so  made. 

Hist.      R.   C.   §   625,    6th  paragraph,   reenacted   '09,        paragraph,    p.    508,    reenacted    '13,    c.    115,    §    9,    2d 
p.    216,    H.    B.    260,    reenacted    '11,   c.    159,    §    58j,    2d        paragraph   of   subd.   58j. 

38:97.  Same:  Census:  Duties  of  clerk.  The  clerk  of  the  board 
of  trustees  shall,  on  the  first  Tuesday  of  September  of  each  year,  proceed 
to  enumerate  the  children  of  school  age  in  his  district,  employing  assistant 
enumerators  if  necessary,  and  he  shall  not  enumerate  any  except  bona  fide 
residents  thereof,  and  the  board  of  trustees  shall  cause  a  true  and  certified 
copy  of  said  census  to  be  transmitted  to  the  county  superintendent.  School 
age,  as  herein  used;  is  denned  as  applying  to  all  persons  between  the  ages 
of  6  and  21  years,  said  census  to  be  completed  and  filed  by  the  third  Tues- 
day in  September.  For  said  services,  said  clerk  shall  be  allowed,  as  full 
compensation  therefor,  5  cents  for  each  child  so  enumerated,  and  the 
chairman  of  the  board  of  trustees  shall  draw  his  order  upon  the  county 
auditor,  which  must  be  countersigned  by  at  least  one  other  member  of  the 
board  of  said  district,  for  the  amount  so  allowed,  and  it  must  be  charged 
against  and  paid  out  of  the  fund  of  said  district. 

Hist.      '11,    c.    159,    §    58k,    p.    508,    reenacted    '13,  Bona  fide   residents:      There  is  no  particular  time 

c.  115,  §  9,  subd.  58k,  p.  444  ;  R.  C.  §  625,  7th  para-        required    to    make    one    a   bona    fide   resident.      It    is 
graph,  substantially  reenacted  '09,  p.  216,  H.  B.  260.        largely    a    question    of    intention.      O.    A.    G.    '05-06, 

Cross   ref.     To  furnish   census   list  to   head  teach-        n-    1^2- 
ers:     38:257. 

38:98.  Same:  Election  of  relatives  as  teachers.  No  trustee  of  any 
school  district  of  any  kind  in  the  state  of  Idaho  shall  vote  to  elect  any 
relative  of  his  own  or  of  his  immediate  family  to  the  position  of  teacher 
of  any  school  within  his  district,  and  in  case  such  relative  of  his  own  or 
his  immediately  family  shall  be  an  applicant  for  any  position  as  teacher 
of  any  school  within  his  district,  the  question  of  whether  or  not  such  rela- 
tive shall  be  employed  shall  be  determined  by  the  remaining  members  of 
board. 

Hist.     '13,  c.   115,   §  9,  subd.   581,  p.   444,  enacting  Nepotism:     The  nepotism  act,  C.  L.  §§  281g-281h, 

subd.  1   of  '11,  c.   159,   §   58.  does  not  apply  to  school  districts.      Barton  v.   Alex- 

ander   (1915)    27   I.   286,    148   P.   471. 

38:99.  Same:  Employment  of  attorney.  Trustees  of  school  dis- 
tricts of  every  kind  in  the  state  of  Idaho  may,  when  deemed  necessary  by 
them  and  when  deemed  by  them  to  be  for  the  best  interests  of  their  dis- 
tricts, employ  an  attorney  or  attorneys  for  the  purpose  of  advice  and 
counsel  in  any  matters  pertaining  to  said  school  district,  or  for  the  pur- 
pose of  defending  the  school  district  against  any  suit  brought  against  the 
district  in  any  court  of  the  state  of  Idaho,  or  for  the  purpose  of  bringing 
any  action  in  any  court  deemed  necessary  to  be  commenced  by  the  trustees 
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for  the  district,  and  the  expenses  incurred  in  the  employment  of  said 
attorney  or  attorneys  and  the  costs  of  such  suit  or  action  shall  be  a  legal 
charge  against  such  school  district  and  shall  be  paid  out  of  the  funds  of 
said  school  district. 

Hist.      '13,   c.    115,    §    9,    subd.    58m,   p.   444,   enact- 
ing subd.  m  of   '11,  c.    159,    §   58. 

38:100.  Same:  Attendance  at  meetings,  It  shall  be  the  duty  of 
each  member  of  the  board  of  trustees  to  attend  meetings  of  the  board  of 
trustees,  both  regular  and  special  meetings. 

Hist.     '13,  c.   115,  §  9,  subd.  58n,  p.  445,  enacting 
subd.   n   of   '11,   c.    159,    §   58. 

38:101.  Flag:  Trustees  to  provide.  It  shall  be  the  duty  of  the 
trustees  of  every  school  district  in  the  state  of  Idaho  to  cause  to  be  erected, 
and  to  keep  in  repair,  upon  all  public  schoolhouses,  or  within  the  school- 
house  grounds  surrounding  such  public  school  building,  a  good  and  suffi- 
cient flagstaff  or  pole,  together  with  all  necessary  adjustments,  and  they 
shall  provide  a  United  States  flag  of  not  less  than  4  by  8  feet  in  size,  which 
shall  be  floated  from  such  flagstaff  or  pole  during  the  school  hours  of  such 
days  as  the  trustees  and  teacher  may  determine:  Provided,  That  the  flag 
shall  not  be  hoisted  on  any  school  building  during  any  day  when  a  violent 
storm  or  inclement  weather  would  destroy  or  materially  injure  such  flag. 
The  flag  used  by  any  and  all  such  school  districts,  as  provided  for  in  this 
section  shall  be  paid  for  out  of  the  current  expense  fund  of  said  district. 
The  flags  for  use  of  public  school  buildings  are  hereby  declared  to  be  neces- 
sary supplies  and  are  to  be  paid  for  from  the  aforesaid  fund.  Any  person 
or  persons  who  shall  wilfully  injure,  deface,  or  destroy  any  flag,  flagstaff 
or  pole,  or  adjustment  attached  thereto,  erected  and  arranged  for  the  pur- 
pose of  carrying  out  the  requirements  of  this  section,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less  than  $5,  nor 
more  than  $15. 

Hist.     '11,  c.   159,   §   59,   p.   508  ;   '93,   p.   187,   8   46,  Comp.  leg. — Mass.      Similar  except  penalty  not  at- 

reenacted    '99,    p.   85,    §    46  ;    '03,   p.   285,    §    2  ;    R.   C.        tached :     R.  L.  c.  42,   §   50. 

§   626.  Ohio.     Similar  except  penalty  not   attached:   Gen. 

C.    §    7621. 

38:102.  Nonresident  pupils:  Attendance:  Conditions.  Trustees 
may  determine  whether  pupils  outside  of  their  counties  may  attend  school 
within  their  districts  and  upon  what  terms. 

Hist.     R.  C.   §   627,  reenacted  '11,  c.    159,   §   60,   p.  Cross    ref.     Tuition    rate    of    nonresident    pupils: 

509;  '93,  p.  187,  §  66,  reenacted  '11,  p.  85,  §  66;  '07,  38:89.  Nonresident  pupils  attending  high  schools: 
p.    16,    §    2.  38:262-5. 

38:103.      Annual   financial  report:      Publication  and   posting.      It  is 

the  duty  of  the  board  of  school  trustees  to  make  a  report  in  writing,  on 
the  first  day  of  July,  of  the  financial  condition  of  their  respective  school 
districts,  showing  the  amount  of  money  received,  from  what  source,  the 
amount  expended,  and  in  what  manner  and  for  what  purpose  expended, 
and  the  amount  of  money  in  the  treasury  of  the  district  or  to  the  credit 
of  the  district  on  hand  at  the  date  of  the  report,  the  said  report  to  show  in 
full  the  financial  condition  of  the  district  at  the  date  thereof :  Provided, 
That  the  report  of  any  expenditure  shall  contain  the  specific  items, 
amounts,  the  names  to  whom  such  expenditures  were  made.  It  is  hereby 
made  the  duty  of  school  trustees  of  each  district  to  cause  the  said  report 
to  be  posted  in  three  conspicuous  places  in  the  district,  one  of  which  shall 
be  posted  on  the  schoolhouse  door  of  said  school  district,  and  to  retain  a 
copy  of  said  report  in  the  office  of  the  clerk  of  the  school  board  of  the  school 
district,  where  the  same  may  be  open  at  all  times  to  examination  and  in- 
spection by  any  person:  Provided,  That  in  independent  districts  the 
aforesaid  financial  report  shall  be  published  in  one  issue  of  a  newspaper 
nearest  the  schoolhouse  of  said  district. 
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Hist.  '13,  c.  115,  8  10,  p.  445;  '05,  p.  319,  §§  1,  on  his  official  bond  for  the  safe  keeping  of  the 
2  ;  R.  C.  S  628  ;  "09,  p.  191,  S.  B,  145  ;  '11,  c.  159,  moneys  intrusted  to  his  care.  O.  A.  G.  '05-06,  p. 
%    61,    p.    509.  116. 

Cited:      S.   v.   Wylie    (1913)    24   I.    548,    135   P.    59;  Withholding   appropriation:      It  is  doubtful   if  the 

Corker   v.   Cowen    (1917)    30   I.   213,    164   P.   85.  county     superintendent     can     withhold    the     current 

Deposit  of   school  moneys:     There  is  no  statutory  >eaf's    appropriation    for    failure    of    trustees    to    re- 

prohibition  of  school  districts  keeping  school  money  T\CP\9°n    Preceding   years    appropriation.      O.    A.    G. 

in   a  bank  outside   of  state.     The  treasurer  is  liable  11-1-,  p.  82. 

38:104.  Meetings  called  by  county  superintendent:  Expenses  of 
delegates.  The  board  of  trustees  of  every  common  school  district  and 
the  board  of  education  of  every  independent  school  district  are  authorized 
to  select  one  of  their  members  to  attend  any  meeting  called  by  the  county 
superintendent  for  the  purpose  of  general  instruction,  and  are  authorized 
to  defray  the  expenses  of  such  member,  in  an  amount  not  to  exceed  the 
sum  of  $3  per  diem,  and  3  cents  per  mile  going  to  and  from  such  meeting, 
such  expense  to  be  paid  for  from  the  general  fund  of  the  district :  Pro- 
vided, That  such  allowance  shall  not  be  for  more  than  two  days  in  any 
one  year. 

Hist.      '09,   p.    19,    H.    B.    13,    reenacted    '11,   c.    159, 
S    62,    p.    509. 

ARTICLE  6. 
SCHOOL  FUNDS  AND  FINANCES. 

38:105.  Public  school  fund.  The  public  school  fund  of  the  state  shall 
consist  of  the  proceeds  of  such  lands  as  have  hitherto  been  granted,  or 
may  hereafter  be  granted,  to  the  state  by  the  general  government,  known 
as  school  lands  and  those  granted  in  lieu  of  such  lands,  acquired  by  gift 
or  grant  from  any  person  or  corporation  under  any  law  or  grant,  and  of 
all  other  grants  of  land  or  money  made  to  the  state  for  general  educa- 
tional purposes,  and  all  moneys  accruing  to  the  state  from  the  estates  of 
deceased  persons. 

Hist.      R.   C   §   601,   reenacted   '11,   c.    159,    $   63,   p.         prohibition    of    Const.    IX,    8,    has    reference    only    to 

510  :  '93,  p.    187,   §   27,  reenacted  '99,  p.   85,   §   27.  sections  numbered    16   and   36   and   selections  in   lieu 

Cross   ref.     See  Index  under   "School   Fund."  thereof.      Pike    v.    S.    Bd.    of    Land    Comrs.     (1911) 

O     L.  1        1  J  .-O     U  1        1  A     ••  J        •  *U  '9      !•      268'      113      P-      447- 

School     lands:  School     lands       as    used    in     the 

38:106.  Additional  school  lands.  All  lands,  title  to  which  is  ac- 
quired by  the  state  by  foreclosure  or  otherwise  on  loans  of  school  funds, 
and  all  lands  which  escheat  to  the  state  by  virtue  of  section  5717  of  these 
codes  or  otherwise,  shall  be  held  and  treated  as  school  lands,  and  may  be 
sold  and  disposed  of  in  the  same  manner.  Said  lands  shall  be  under  the 
charge  and  control  of  the  state  board  of  land  commissioners. 

Hist.      R.    C.    >j    602,    reenacted    '11,    c.    159,    §    64.         board"    changed    to    "state    board    of    land    commis- 
i).  510  :   '99,  p.  443,   §S    1,   2.     "These  codes"  inserted        sioners." 
i. .stead    of    "Idaho    codes    of    1909"    and    "state    land 

38:107.  County  school  taxes.  The  tax  for  general  school  purposes, 
levied  for  the  purpose  of  establishing  and  maintaining  public  schools  in 
the  several  counties  of  this  state,  must  be  levied  by  the  board  of  county 
commissioners  at  its  session  when  the  tax  is  by  it  levied  for  county  pur- 
poses and  must  be  collected  by  the  same  officers  and  in  the  same  manner 
as  other  state  and  county  taxes  are  collected,  and  paid  into  the  county 
treasury  and  apportioned  to  the  county  school  fund. 

Hift.      '13,    c.    161.    p.    530;    '93,    p.    187,    §    28,    re-         Co.    (1911)    20   I.    445,    119    P.    52;    Coon    v.    Sommer- 
enacted   '99,   p.   85,   $   28;  R.   C.   §   603,   reenacted   '11,         c*mp    (1915)    26   I.   776,    146   P.   728. 
c.    159,    S    65,    p.    510.  Refund  of  excess  tax:      The  board  of  county  com- 

Cited:  Fenton  v.  Comrs.  of  Ada  Co.  (1911)  20  missioners  is  authorized  to  refund  the  amount  of 
I     392,    418,    119   P.   41;   Dart   v.   Comrs.   of    Kootenai         school    tax    paid    in    excess   of    legal    levy.      O.    A.    G. 

to    Katherine    Burggraf,    4-16-17. 

38:108.  School  Fund:  Fines  and  forfeitures.  For  the  further  sup- 
port of  the  public  schools,  all  moneys  collected  from  fines,  forfeitures  or 
breaches  under  any  of  the  penal  laws  of  this  state,  shall  be  paid  into  the 
county  treasury  and  apportioned  to  the  county  school  fund. 
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Hist.      '13,    1.    161,    p.    530;    '93,    p.    187,    §    28,    re-  Fines:      The    school    fund    is    entitled    to    all    for- 

enacted  '99,  p.  85,   §   28  ;  R.  C.  §  603,  reenacted   '11,  feitures  and  fines  under  the  penal  laws,  except  those 

c.   159,  §  65,  p.  510.  forfeitures   and   fines   which    are   directed   by    special 

Cross    ref.      Fines    and    forfeitures    set    apart    for  ,aws.  to    be   paid   into   some   other   fund,    the    special 

school   fund,   §   8440  ;  but  costs  must  be  apportioned  /ovisions    of    which    prevail    over    the    general    pro- 

to  the  general  expense  fund,    §   8442.  vision  of  this  section.     O.  A.   G.     11-12,   p.   82. 

38:109.  Apportionment  of  school  funds  to  counties.  The  income  of 
the  state  school  fund  and  taxes  collected  by  the  state  for  the  support  of 
the  public  schools  which  shall  be  received  up  to  the  first  day  of  January 
and  the  first  day  of  July  of  each  year,  shall  be  distributed  semiannually 
during  said  months,  respectively,  in  each  year  among  the  several  counties 
of  the  state  from  which  reports  have  been  received  by  the  state  superin- 
tendent of  public  instruction,  as  provided  in  this  chapter,  in  proportion  to 
the  number  of  children  of  school  age,  as  shown  by  the  last  school  census 
list  of  each  county,  and  the  superintendent  of  public  instruction  shall  cer- 
tify such  apportionment  to  the  state  auditor,  and,  upon  such  certificate, 
the  auditor  shall  draw  his  warrant  in  favor  of  the  county  treasurer  of 
each  county,  for  the  amount  due  such  county.  The  superintendent  shall 
also  certify  to  the  treasurer  and  superintendent  of  each  county  the  amount 
apportioned  to  each  county. 

Hist.     R.   C.   §   604,  reenacted  '11,   c.    159,   §   66,  p.  the    months    of    January    and    July,    and    cannot    be 
510  ;  '93,  p.   187,  §  29,  reenacted  '99,  p.  85,   §  29.  made  at  any  other  times.     O.  A.  G.  to  Ethel  E.  Red- 
Distribution     of     school     funds:       Distribution     of  held,   3-29-17. 
school    funds    must    be    made    semiannually    during 

38:110.  Apportionment  by  county  superintendents.  The  county 
superintendent  shall  require  from  the  county  treasurer  quarterly  each 
year  a  report  of  the  amount  of  money  on  hand  to  the  credit  of  the  school 
fund  of  his  county,  not  already  apportioned,  and  the  county  treasurer 
shall  furnish  such  report  when  required.  The  county  superintendent,  upon 
receiving  such  report,  shall  proceed  to  apportion  the  public  school  moneys, 
both  county  and  state,  reported  by  the  county  treasurer  to  be  in  the  county 
treasury,  among  the  several  school  districts  in  the  following  manner, 
to  wit : 

Forty  per  cent  of  the  whole  amount  he  shall  apportion  among  the  sev- 
eral districts  of  his  county  in  proportion  to  the  number  of  teachers  regu- 
larly employed  by  each  district ;  40  per  cent  of  the  whole  amount  he  shall 
apportion  per  capita  among  the  several  districts  in  proportion  to  the  num- 
ber of  children  in  each  district  as  shown  by  the  last  report  of  the  census 
marshal:  Provided,  That  no  district  shall  be  considered  as  having  less 
than  15  census  pupils  for  the  purpose  of  apportioning  all  school  moneys ; 
17  per  cent  of  the  whole  amount  or  so  much  thereof  as  is  needed  he  shall 
use  for  the  relief  of  all  districts  organized  under  article  4  of  this  chapter, 
which,  after  having  levied  a  special  tax  of  10  mills,  have  not  sufficient 
funds,  including  their  regular  apportionment,  to  maintain  the  minimum 
term  as  provided  in  section  80  of  this  chapter.  The  county  superintendent 
shall  be  the  judge  of  the  needs  of  such  districts.  Three  per  cent  of  the 
whole  amount  or  so  much  thereof  as  is  needed  he  shall  apportion  among 
the  rural  high  school  districts  and  consolidated  districts  which  carry  ap- 
proved high  school  work  meeting  the  requirements  set  forth  in  section 
237  of  this  chapter  in  proportion  to  the  number  of  teachers  regularly 
employed  in  such  high  school  work.  The  amount  apportioned  to  any  such 
high  school  shall  not  exceed  the  sum  of  $300  in  any  school  year  for  each 
teacher  so  employed  in  such  high  school,  in  addition  to  its  share  of  the 
first  apportionment  of  40  per  cent,  as  above  provided  for. 

Any  amount  remaining  after  the  apportionment,  as  above  set  forth, 
shall  be  apportioned  among  the  several  districts  in  accordance  with  the 
school  census  as  provided  above  for  the  apportionment  of  the  second  40 
per  cent: 
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Provided,  For  all  apportionments  in  this  section  any  joint  district  or 
joint  rural  high  school  district  shall  receive  from  each  county  in.  which  it 
lies  for  every  teacher  such  portion  of  a  teacher's  share  as  the  census  of 
the  part  of  the  joint  district  which  lies  in  said  county  bears  to  the  whole 
census  of  the  joint  district. 

Hist.     '17,  c.   57,   S   1,  P.   171;   '97,  p.   79,   §    15,  re-  Cited:      Clay  v.   Comrs.    Madison   Co.    (1917)    30   I. 

enacted    '99,   p.   306,    §    15  ;    R.    C.    §    605;    '09,   p.   77,        194,    168  P.   667. 

S"   F-f.^iV   'Uq9C'        91 J   6?'  P'   511  ;    12*   C'    13'  §   2*  Not  repealed:      '17,  c.   170,  p.  503,  does  not  repeal 

p.  51  ;     15,  c.  9-i,  p.    -1_.  or    aDrCgate   this   section,    relating  to  the  apportion- 

Cross      ref .      Apportionment      to      new      districts :  ment   and  distribution  of   moneys  but  relates  to  the 

•°-8:73.     Apportionment  of  funds  of  lapsed  districts:  raising  of  a  school   fund  by  taxation.      O.   A.   G.   to 

38:74.      Minimum    school    term    necesary    to    secure  Margaret  Knowlton,  4-14-17. 
apportionment:       38:80.       Payment     of    high     school 
tuition    computed   under  this   section  :      38  :262-3. 

38:111.  Accounts  of  treasurers  with  school  districts.  It  is  hereby 
made  the  duty  of  the  county  treasurer  of  each  county  to  keep  a  separate 
account  with  each  school  district  in  the  county ;  place  to  the  credit  of  each 
the  amount  of  money  certified  to  by  the  county  superintendent,  as  pro- 
vided in  this  chapter,  and  to  pay  over  the  money  on  legally  drawn  war- 
rants or  orders  of  the  district  officers  entitled  to  the  same :  Provided,  That 
it  shall  be  the  duty  of  the  county  superintendent,  whenever  any  board  of 
trustees  fails  to  comply  with  the  provisions  of  this  chapter,  or  any  subse- 
quent act,  to  notify  the  county  treasurer  in  writing  that  there  has  been  a 
failure  upon  the  part  of  such  board  of  trustees  to  comply  with  the  law. 
Whereupon  it  shall  be  the  duty  of  the  county  treasurer  to  withhold  all 
moneys  apportioned  to  the  district  governed  by  said  board  of  trustees, 
until  he  shall  have  received  notice  from  the  county  superintendent  that 
the  board  governing  said  district  has  fully  complied  with  the  law.  All 
moneys  that  shall  be  finally  forfeited  by  any  district  shall  be  put  into  the 
general  school  fund  of  the  county  and  be  apportioned  as  other  moneys. 
And  it  shall  be  the  duty  of  said  treasurer  to  receive  and  hold,  as  special 
deposits,  all  moneys  belonging  to  the  public  school  fund  of  his  county,  in 
accordance  with  the  provisions  of  this  chapter,  and  to  pay  them  over  only 
on  warrants  of  the  county  auditor. 

Hist.      '11,   c.   159,   §   68,  p.   512,   as  modified  by   '13.  erintendent   must   keep   separate   accounts   with    each 

c,    58,    S    200,    p.    238.      See   O.    A.    G.    '13-14,    p.    38;  school    district    in    the    county.      The    auditor    keeps 

'93,    p.    187,    S    31;   '97.    p.    11,    §    1  ;    '99,   p.   85,    S    31;  the   controlling    or   general    account    as    between    the 

'01,   p.   217,    §   8  ;   R.   C.   §   606.  districts   and   the   officers   above    named   must   do   the 

School   accounts:      The    county   treasurer   and    sup-  bookkeeping.     O.   A.   G.   '11-12,  p.   56. 

38:112.  Same:  Duties  of  county  superintendent.  It  shall  be  the 
duty  of  the  county  superintendent  in  each  county  to  keep  a  separate  ac- 
count with  each  school  district  in  his  county;  to  place  to  the  credit  of  each 
district  the  amount  apportioned  by  him  as  provided  for  in  this  article;  to 
countersign  all  legally  drawn  warrants  and  orders  of  the  district  officers 
entitled  to  draw  the  same;  to  enter  the  same  upon  his  books  in  proper 
form,  giving  date,  number  of  such  warrant  or  order,  to  whom  drawn,  for 
what  purpose,  and  the  amount  of  the  same.  And  further,  it  shall  be  the 
duty  of  the  county  superintendent  to  collect,  by  process  of  law,  all  penal 
fines  not  paid  over  by  the  justices  of  the  peace,  or  other  officers  required 
by  law  to  pay  the  same  into  the  county  treasury;  and  the  same  may  be 
collected  and  recovered  by  action  at  law,  in  which  the  state  of  Idaho,  by 
the  county  superintendent,  is  plaintiff  and  the  officer  neglecting  or  refus- 
ing to  pay  over  said  moneys  is  defendant. 

Hist.      R.   C.   §    607,    reenaoted   '11,   c.    159,    §    69.   p.  signed  by  county  superintendent  and  thus  approved. 

513;   '93,   p.    187,   §    82,   reenacted   '99,   p.   85,    S    32.  I'iscretion    given    superintendent   in    approval    or    re- 
Approval    of    warrants:       Warrant    drawn    on    the  section  of  claims.     O.  A.  G.  to  E.  O.   Sisson,   4-26-17. 

school   fund   is   not   a    valid   obligation   until    counter- 

38:113.  School  warrants:  How  drawn.  It  shall  be  the  duty  of  the 
county  auditor,  upon  presentation  of  any  order  from  the  clerk  of  the 
board  of  trustees  of  any  school  district  in  his  county,  (said  order  also 
being  signed  by  the  chairman  of  the  said  board  of  trustees,  or  in  his  ab- 
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sence,  by  the  other  members  of  the  board)  to  draw  his  warrant  upon  the 
school  fund  standing  to  the  credit  of  the  said  district  in  favor  of  the  per- 
sons mentioned  in  said  order:  Provided,  That  the  said  orders  have  been 
countersigned  by  the  county  superintendent,  but  in  no  case  shall  he  issue 
a  warrant  for  a  greater  amount  than  there  is  cash  in  the  treasury  to  the 
credit  of  said  district,  except  as  provided  in  the  four  following  sections: 
Provided  further,  That,  in  the  case  of  independent  school  districts,  the 
above  shall  be  inoperative  and  the  warrant  of  the  clerk  of  the  board,  coun- 
tersigned by  the  chairman  of  the  board,  or,  in  his  absence,  by  the  other 
members  of  the  board,  shall  become  a  demand  on  the  treasurer  of  the  in- 
dependent school  district  for  the  amount  of  the  warrant.  In  no  case  shall 
a  warrant  be  issued  in  an  independent  school  district  for  a  greater  amount 
than  there  is  cash  in  the  treasury  of  the  district,  except  as  provided  in  the 
four  following  sections. 


Hist.  Ml.  c.  159,  g  70,  p.  513,  '93,  p.  187,  §  33; 
•<»7,  p.  11,  S  2,  reenacted  '99,  p.  85,  S  33,  modified 
by   '05,   p.   93;   R.  C.   §   608. 

Approval  of  county  superintendent:  In  the  case 
(  i  the  ordinary  district,  the  school  moneys  of  the 
district  are  deposited  with  the  county  treasurer,  and 
are  under  the  control  of  the  county  school  superin- 
tendent. In  the  case  of  the  independent  district, 
the  school  money  is  deposited  in  the  possession  of 
that  particular  district,  and  over  it  the  county  su- 
perintendent has  no  power.     O.   A.  G.   '11-12,  p.  86. 

Warrants  against  school  fund  must  be  counter- 
signed and  thus  approved  by  county  superintendent 
before  county  auditor  authorized  to  pay  same. 
O.  A.  G.  to  E.  O.  Sisson,  4-26-17. 

Claims:      The    board    may    allow    the    claim    of    a 


person  to  reimburse  him  for  money  advanced  for 
a  lawful  expenditure  on  behalf  of  the  district.  O. 
A.   G.    '11-12,   p.   82. 

Interest  on  warrants:  Warrants  held  by  county 
superintendent  for  examination  preceding  approval 
or  rejection  do  not  draw  interest.  Interest  accrues 
only  upon  presentation  of  warrant  countersigned 
by  superintendent  to  auditor.  O.  A.  G.  to  E.  O. 
Fisson,   4-26-17. 

School  accounts:  The  law  does  not  require  that 
the  auditor  keep  the  accounts  of  each  school  dis- 
trict separately.  The  county  treasurer  and  superin- 
tendent must  keep  separate  accounts  with  each 
school  district  and  the  auditor  keeps  the  controlling 
or  general  account  as  between  the  districts.  O.  A. 
G.   '11-12,   p.   56. 


38:114.  Deficiency  warrants:  When  allowed.  The  trustees  of  any 
school  district  may  issue  orders  for  warrants  for  the  payment  of  teachers 
for  their  services  in  teaching,  and  for  other  necessary  expenses  connected 
with  the  school,  whether  or  not  there  is  any  money  in  the  treasury  to  the 
credit  of  the  district  issuing  such  orders  for  warrants:  Provided,  That 
the  total  amount  of  such  orders  for  warrants  do  not  exceed  the  income 
and  revenue  for  such  district  for  such  year^  Provided  further,  That  the 
total  amount  of  such  orders  for  warrants  or  independent  school  district 
warrants  shall  not  exceed  95  per  cent  of  the  income  and  revenue  for  such 
district  for  such  year,  until  such  income  and  revenue  has  been  paid  into 
the  treasury  to  the  credit  of  the  district  issuing  such  orders  for  warrants. 


< 


Hist.      '11,    c.    159,    §    71,    p.    513;    '05,    p.   93,    §    1; 
R.   C.   S   609. 

38:115.  Superintendent  to  countersign  orders.  It  shall  be  the  duty 
of  the  county  superintendent  of  the  county  in  which  such  orders  for  war- 
rants are  issued  to  countersign  all  such  legally  drawn  orders  for  warrants 
when  presented  to  him  for  signature. 

Hist.      R.   C.   §    610,   reenacted   '11,   c.    159,    §   72,    p. 
514;  '05,  p.  93,  §  2. 

38:116.  Issuance  of  warrants:  Duties  of  auditor.  On  the  pre- 
sentation of  an  order  for  a  warrant  properly  countersigned  by  the  county 
superintendent,  the  county  auditor  shall  issue  a  county  warrant  for  the 
same  as  provided  by  law,  after  which  he  shall  return  the  order  for  the 
warrant  to  the  clerk  of  the  school  district  from  which  said  order  was 
issued. 

Hist.      '13,    c.    115,    §    11,    p.    445;    '05,    p.   93,    f    3; 
R.   C.   §    611,   reenacted   '11,   c.    159,   §    73,   p.   514. 

38:117.  Warrants:  Presentment.  The  person  holding  such  war- 
rant issued  by  the  county  auditor  or  independent  school  district  may  pre- 
sent the  same  to  the  county  treasurer  or  independent  school  district  treas- 
urer for  payment.  If  there  is  not  money  in  the  treasury  to  the  credit  of 
the  said  district  on  which  the  warrant  is  drawn  to  pay  such  warrant,  the 
treasurer  shall  indorse  on  the  back  of  said  warrant,  "Not  paid  for  want  of 
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funds."  Warrants  so  indorsed  by  the  county  treasurer  or  independent 
school  district  treasurer  shall  draw  interest  at  the  rate  of  7  per  cent  per 
annum  from  the  date  of  indorsement  until  paid:  Provided,  That,  when 
the  warrants  of  the  district  shall  be  at  a  discount,  the  warrants  shall  be 
drawn  for  a  sufficient  amount  to  cover  the  discount. 

Hist.      '11,    c.    159,    §    74,   p.    514;    '05,   p.   93,    §    4; 
R.  C.  §  612.      (See  R.  C.  §  2056.) 

38:118.  Investment  of  surplus  money.  Whenever  there  shall  have 
accumulated  in  the  hands  of  the  treasurer  of  any  school  district  in  the 
state,  moneys  belonging  to  said  school  district  to  an  amount  in  excess  of. 
the  amount  which,  in  the  opinion  of  the  school  district  board  of  said  dis- 
trict, shall  be  necessary  for  the  current  expenses  of  maintaining  the 
schools  in  said  district,  the  same  shall  be  invested  by  said  board  in  "United 
States  bonds,  state  bonds,  state  warrants  or  county  warrants,  when  the 
market  value  thereof  is  not  below  par.  And  said  board  shall  deposit  said 
securities  in  some  safe  deposit,  and  they  shall  there  be  kept  until  it  shall 
become  necessary  to  convert  the  same  into  money  for  school  district  pur- 
poses, to  be  determined  by  said  board. 

Hit.     R.   C.   §   613,   reenacted  '11,  c.   159,   §   75,  p.  Loans   to  board:     The  trustees  of  an  independent 

514  ;  '90-91,  p.  186,  §  1,  reenacted  '99,  p.  85,  §  86.  district  have  no  authority  to  loan   funds  to  a  mem- 

ber of  the  board.      O.   A.   G.   '09-10,  p.   42. 

38:118a.  Embezzlement  of  school  funds.  All  funds  belonging  to 
any  school  district,  other  than  independent,  of  this  state,  and  coming  into 
the  hands  of  any  trustee,  officer  or  employee  thereof,  from  the  sale  or 
disposal  of  school  property,  or  from  any  other  source,  except  upon  war- 
rant drawn  upon  the  county  treasurer  therefor,  shall  be  at  once  deposited 
by  such  trustee,  officer  or  employee,  with  the  county  treasurer  and  there 
credited  to  the  school  fund  of  the  district.  Any  person  violating  the  pro- 
visions of  this  section  is  guilty  of  a  felony. 


Hist.     '15,  c.   125,  p.  272. 

ARTICLE   7. 
SCHOOL  DISTRICT  BONDS. 

38:119.  Bond  elections.  The  board  of  school  trustees  of  any  school 
district  may,  whenever  a  majority  so  decides,  submit  to  the  qualified  elec- 
tors of  such  district  the  question  whether  the  board  shall  be  authorized 
to  issue  coupon  bonds  for  a  period  of  years,  not  to  exceed  20,  payable  on 
the  amortization  plan  and  in  an  amount  not  to  exceed  6  per  cent  of  the 
assessed  valuation  of  the  property  in  said  district  and  bearing  interest  at 
a  rate  not  to  exceed  6  per  cent  per  annum,  for  the  purpose  of  building 
one  or  more  schoolhouses  in  said  district  and  providing  the  same  with  all 
necessary  furniture,  desks,  blackboards,  globes,  charts,  outlines,  maps, 
etc.  And  the  board  of  school  trustees  of  any  school  district  which,  prior 
to  the  date  of  the  approval  of  this  chapter,  has  issued  bonds  for  any  of 
the  purposes  enumerated  in  this  section  may  submit  to  the  qualified  elec- 
tors of  such  district  the  question  whether  the  board  shall  be  authorized 
to  issue  coupon  bonds,  payable  on  the  amortization  plan,  to  refund  or  take 
up  any  of  the  bonded  indebtedness  of  such  district,  at  a  rate  of  interest  not 
to  exceed  6  per  cent  per  annum. 


Hist.  '17,  c.  58,  §  1,  p.  173;  '93,  p.  187,  §  69,  re- 
enacted  '99,  p.  85,  §  69  ;  '01,  p.  12,  §  1  ;  '03,  p.  344, 
§  1;  R.  C.  §  642;  '11,  c.  159,  §  76,  p.  515;  '13, 
c.    160,   p.    529. 

Cross  ref.  Qualifications  of  voters:  See  annota- 
tion to   38:78. 

Cited:  Ewin  v.  Ind.  Sch.  Dist.  No.  8  (1904)  10  I. 
102,   77   P.   222. 

Basis  for  bond  issue:  The  right  of  the  district  to 
issue  bonds  does  not  depend  upon  its  title  to  the 
land  on  which  the  school  building  is  erected,  but, 
en  the  vote  of  the  people,  and  the  taxable  property 
in  the  district.     O.  A.  G.   '09-10,  p.  49. 

Cottages:     Common   school  district  not  authorized 


to  bond  to  build  cottages  to  accommodate  teachers. 
O.    A.   G.   to   E.    O.   Sisson,   4-11-16. 

No  option  to  redeem:  Under  the  amortization 
plan  no  option  to  redeem  is  reserved  to  the  school 
district.     O.  A.  G.  to  D.   C.   Kuntz,   4-13-17. 

Payment  of  principal  and  interest:  By  rule  of 
the  state  board  of  land  commissioners,  interest  and 
principal  on  bonds  sold  to  state  are  payable  semi- 
annually on  the  first  days  of  January  and  July. 
Land  board  rules.  Principal  is  to  be  paid  in  equal 
installments,  the  amount  of  each  installment  to  be 
determined  by  dividing  the  full  amount  of  the  bond 
issue  by  the  number  of  years  for  which  the  issue  is 
made.  The  result  divided  by  two  gives  the  semi- 
annual principal   payment.     Land  board  rule  65. 
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38:120.  Same:  Notices:  Ballots.  A  bond  election  must  be  called 
as  follows :  The  clerk  of  the  board  of  trustees  shall,  at  least  10  days  prior 
to  such  election,  post  notices  thereof,  on  blanks  provided  by  the  county 
superintendent  for  that  purpose,  specifying  the  time  and  place  of  holding 
such  election  and  the  question  to  be  submitted  to  the  electors.  Said  notices 
must  be  posted  in  three  public  places  in  the  district,  one  of  which  shall  be 
the  schoolhouse,  if  there  be  one,  and  the  affidavit  of  the  clerk  of  the  board 
of  trustees  that  said  notices  were  posted  as  required  herein  shall  be  suf- 
ficient proof  of  such  posting  and  notice  to  the  electors.  Such  elections 
must  be  held  in  the  manner  prescribed  for  elections  in  this  chapter.  The 
ballots  must  contain  the  words  "bonds,  yes"  or  "bonds,  no." 

Hist.     '17,  c.  58.   first  part  of  §   2,  p.   174;   '93,   p.  some  with  "bonds,  no,"  and  a  voter  could  use  either 

187,    S   70,    first  sentence,   reenacted   '99,   p.   85,   §   70,  form   of  ballot  as  his   judgment  dictated.     O.   A.   G. 

frst   sentence,  reenacted  R.  C.   §   643,   first  sentence,  '05-06,   p.    135. 
reenacted  '11,  c.  159,  first  sentence  of  §  77,  p.  515.  Counting   votes   before   polls   close:      The  counting 

Form    of    ballots:      To    comply    literally    with    the  of  ballots  before  the  polls  close  is  improper.     O.  A. 

terms  of  the   statute   separate   ballots  would  have  to  G.  to  Harriet  M.  Wilson,  5-15-17. 
be   printed,   some   with   the  words   "bonds,    yes"    and 

38:121.  Issuance  and  registration  of  bonds.  If  two-thirds  of  the 
votes  cast  at  such  elections  are  "bonds,  yes,"  the  board  of  trustees  must 
issue  such  bonds  in  such  form  as  said  board  may  decide.  They  must  bear 
the  signature  of  the  chairman  of  the  board  of  trustees  and  be  counter- 
signed by  the  clerk  of  the  school  district,  and  the  coupons  attached  to  the 
bonds  must  be  signed  by  said  chairman  and  said  clerk;  and  each  bond  so 
issued  must  be  registered  by  the  county  treasurer  in  a  book  provided  for 
that  purpose,  which  must  show  the  number  and  amount  of  each  bond 
and  the  person  to  whom  the  same  is  issued,  and  the  said  bonds  must  be 
sold  by  the  said  school  trustees  as  hereinafter  provided. 

Hist.      '17,  c.   58,   part  of  §   2,   p.   174;   '93,  p.    187,        reenacted    R.    C.    S    643,    last   part,    reenacted    '11,    c. 
g    70,   last  part,  reenacted  '99,  p.  85,   §   70,  last  part,         159,  last  part  of  §  77,  p.  515. 

38:122.  Same:  When  approval  of  county  commissioners  neces- 
sary. Provided,  That  when  more  than  50  per  cent  of  the  taxable  property 
in  any  district  is  owned  by  nonresident  persons  or  corporations  no  issue 
of  bonds  for  such  district  shall  be  made  until  the  proposed  issue  has  been 
approved  by  the  board  of  county  commissioners  at  one  of  its  regular  meet- 
ings. The  board  of  county  commissioners  shall  have  authority,  upon  a 
showing  that  the  amount  of  money  proposed  to  be  raised  by  such  bond  issue 
is  more  than  is  reasonably  necessary  for  the  present  use  of  the  district, 
to  reduce  said  amount,  but  in  no  case  shall  such  board  have  authority  to 
make  an  increase  in  the  amount  of  the  said  proposed  issue. 

Hist.      '17,   c.   58,   part  of   §   2,   p.    174. 

38:123.  Same:  Appeal  from  order  approving  issue.  The  board  of 
trustees  of  said  district  or  any  person  or  corporation  paying  taxes  on  a 
property  valuation  of  not  less  than  $10,000  in  said  district  may,  within 
30  days  after  the  rendition  of  the  decision  of  the  board  of  commissioners, 
appeal  therefrom  to  the  state  board  of  education,  whose  decision  in  said 
matter  shall  be  final. 

Hist.      '17,   c.   58,   last  part  of   §   2,   p.   174. 

38:124.  Sale  of  bonds:  Preferential  right  of  state.  When  an  issue 
of  bonds  has  been  authorized  the  board  of  trustees  shall  immediately  offer 
the  same  to  the  state  board  of  land  commissioners  of  the  state  of  Idaho  for 
purchase  out  of  funds  under  the  control  of  the  said  board.  And  whenever 
an  offer  of  bonds  is  so  made  to  the  said  state  board  of  land  commissioners 
it  shall  be  the  duty  of  the  said  board  to  promptly  notify  the  board  of  trus- 
tees whether  the  state  of  Idaho  will  purchase  the  said  bonds  and,  if  such 
purchase  will  be  made,  the  rate  of  interest  thereon  which  will  be  charged. 

Hist.     '17,  c.  58,   first  part  of  §   3,  p.   175.  Id«ho   to   exercise   preferential    right  of    purchase   of 

,,.„.,,.  +  •  +„  oa        ji      schoo     bonds,   §§    158<e   to    158n,   inc. 

Cross    ref.      As   to   duty   of    all    school   districts  as 

well    as   common   school    districts  to   permit   state  of 
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38:125.  Same:  Notice  of,  on  rejection  by  state.  If  the  state  board 
of  land  commissioners  will  not  purchase  such  bonds  or  if  the  board  of 
trustees  believe  that  a  lower  rate  of  interest  may  be  obtained  elsewhere, 
the  said  board  of  trustees  must  proceed  as  follows:  The  school  trustees 
must  give  notice  in  some  newspaper  published  in  the  state  for  a  period  of 
not  less  than  four  weeks  to  the  effect  that  said  school  trustees  will  sell 
said  bonds,  briefly  describing  the  same  and  stating  the  time  when  and  the 
place  where  said  sale  will  take  place. 

Hist.  '17,  c.  58,  part  of  §  3,  p.  175;  '93,  p.  187,  £  71,  reenacted  R.  C.  §  644,  first  part,  reenacted  '11, 
first  part  of  §   71,  reenacted  '99,  p.  85,   first  part  of        c.   159,  first  part  of  §   78,  p.  515. 

38:126.  Same:  Bids:  Minimum.  Provided,  That  the  said  bonds 
must  not  be  sold  for  less  than  their  par  value,  and  the  trustees  are  author- 
ized to  reject  any  bids  and  to  sell  said  bonds  at  private  sale  if  they  deem 
it  for  the  best  interest  of  the  district,  and  all  moneys  arising  from  the  sale 
of  said  bonds  must  be  paid  forthwith  into  the  treasury  of  the  county  in 
which  said  district  may  be  located,  to  the  credit  of  said  district,  and  the 
same  are  immediately  available  for  any  of  the  purposes  authorized  by 
this  chapter. 

Hist.  '17,  o.  58,  last  part  of  §  3,  p.  175;  '93,  p.  of  §  71,  reenacted  R.  C.  §  644,  last  part,  reenacted 
187,  last  part  of  S  71,  reenacted  '99,  p.  85,  last  part        '11,  c.   159,  last  part  of  §  78,  p.  516. 

38:127.  Liability  of  districts  for  bonds.  The  faith  of  each  school 
district  is  solemnly  pledged  for  the  payment  of  the  interest  and  the  re- 
demption of  the  principal  of  all  bonds,  which  are  issued  under  this  article. 
And  for  the  purpose  of  enforcing  the  provisions  of  this  article,  each  school 
district  is  a  body  corporate,  and  may  sue  and  be  sued  by  or  in  the  name 
of  the  board  of  school  trustees  of  said  district. 

Hist.     R.  C.   §   645,  reenacted   '11,   c.   159,    §   79,   p.  School  district  not  a  municipal  corporation:   Fen- 

516;  '93,  p.  187,  §  72,  reenacted  '99,  p.  85,  §  72.  ton   v.   Comrs.   of  Ada   Co.    (1911)    20   I.   392,    119   P. 

Cross  ref.     Corporate  name  and  existence:    38:65.        41  •  Barton  v.  Alexander  (1915)  27  I.  286,  148  P.  471. 

38:128.  Levy  by  commissioners  for  bond  payments.  Whenever 
bonds  have  been  issued  in  any  district  it  shall  be  the  duty  of  the  clerk  of 
the  board  of  trustees  of  said  district  to  notify  the  county  treasurer  of 
such  issue,  specifying  clearly  the  amount  thereof,  the  rate  of  interest  and 
the  terms  and  conditions  of  payment.  It  shall  thereafter  be  the  duty  of 
the  county  treasurer  to  furnish  the  board  of  county  commissioners,  at  or 
before  its  meeting  on  the  second  Monday  in  September,  a  statement  show- 
ing the  amount  of  the  annual  payment  on  said  bonds  and  the  amount  of 
interest  thereon  which  will  fall  due  during  the  next  ensuing  year.  It 
shall  be  the  duty  of  the  board  of  county  commissioners,  at  its  said  meeting 
on  the  second  Monday  in  September,  to  levy  on  the  taxable  property  in 
the  said  district  the  tax  necessary  to  meet  the  annual  payment  on  said 
bonds  and  the  interest  thereon  as  they  become  due. 

Hist.     '17,  c.  58,  §  4,  subd.  (a),  p.  175,  superseding 
'11.    c.    159,    §    80,    p.    516,    which   reenacted   R.    C    § 

646. 

38:129,  Same:  Bonds  issued  on  sinking  fund  plan.  For  the  pur- 
pose of  providing  for  the  payment  or  partial  payment  of  any  bonds  issued 
on  the  sinking  fund  plan  prior  to  March  20,  1917,  it  shall  be  the  duty  of 
the  county  treasurer  to  notify  the  board  of  county  commissioners,  at  or 
before  its  meeting  on  the  second  Monday  in  September,  of  the  amount  of 
money  needed  during  the  ensuing  year  to  pay  interest  on  such  bonds  and  to 
meet  the  sinking  fund  requirements  thereof  for  that  year,  and  it  shall  be 
the  duty  of  the  board  of  county  commissioners,  at  its  said  meeting,  to  levy 
on  the  taxable  property  in  the  said  district  the  tax  necessary  to  meet  the 
said  interest  and  sinking  fund  requirements. 

Hist.  '17,  c.  58,  §  4,  subd.  (b),  p.  175,  superseding  amendatory  act,  which  carried  an  emergency,  sub- 
'11,  c.  159,  §  80,  p.  516,  which  reenacted  R.  C.  §  stituted  for  phrase  "the  date  on  which  this  act  be- 
646.     "March  20,   1917,"  the  date  of  approval  of  the        comes  effective." 
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38:130.  Same:  Apportionment  of  funds  raised.  It  shall  be  the 
duty  jof  the  board  of  county  commissioners  to  specify  separately  the  mill 
levy  imposed  by  it  for  all  bond  requirements,  including  interest,  and  when- 
ever any  taxes  are  collected  on  the  property  of  any  district  the  proper 
percentage  of  such  taxes  shall  be  apportioned  by  the  county  auditor  to 
and  placed  by  the  county  treasurer  in  a  separate  fund  to  be  designated  as 

bond  fund  of (designating  the  district),  and  the  said  money  so 

apportioned  and  placed  in  the  said  fund  shall  be  paid  out  by  the  county 
treasurer  only  for  the  payment  of  the  principal  and  interest  of  bonds 
issued  by  such  district. 

Hist.  '17,  c.  58,  §  4,  subd.  (c),  p.  175,  superseding 
'11.  c.  159,  §  80,  p.  516,  which  reenacted  R.  C.  § 
646. 

38:131.  County  treasurer  to  deposit  funds.  It  shall  be  the  duty  of 
the  county  treasurer  to  keep  all  money  in  the  bond  fund  of  any  district 
deposited  in  banks,  as  now  provided  by  law  for  public  money  generally, 
and  all  interest  on  said  money  shall  be  credited,  as  paid,  to  the  proper  fund. 

Hist.  '17,  c.  58,  §  4,  subd.  (d),  p.  175,  superseding 
'11,  c.  159,  §  80,  p.  516,  which  reenacted  R.  C.  §  646. 

38:132.  Manner  of  levy  and  collection  of  tax.  Any  tax  levied  under 
the  provisions  of  sections  128  to  130  of  this  chapter  shall  be  a  lien  upon 
the  property  of  the  said  school  district  and  must  be  collected  in  the  same 
manner  as  other  taxes  are  collected. 

Hist.     '17,  c.  58,  §  4  subd.  (e),  p.  175,  superseding 
'11,  c.  159,  §  80,  p.  516,  which  reenacted  R.  C.  §  646. 
Cross   ref .     Collection  of  taxes  :     38  :83. 

38:133.  Redemption  of  bonds.  When  the  sum  in  the  sinking  fund 
equals  or  exceeds  the  amount  of  any  bond  then  due  the  county  treasurer 
shall  post  in  his  office  a  notice  that  he  will,  within  30  days  from  the  date 
of  such  notice,  redeem  the  bonds  then  payable,  giving  the  number  thereof, 
and  the  preference  must  be  given  to  the  oldest  issue,  and  if,  at  the  expira- 
tion of  the  said  30  days  the  holder  or  holders  of  said  bonds  shall  fail  or 
neglect  to  present  the  same  for  payment,  interest  thereon  must  cease ;  but 
the  treasurer  shall,  at  all  times  thereafter,  be  ready  to  redeem  the  same 
on  presentation,  and  when  any  bonds  are  so  purchased  or  redeemed  the 
county  treasurer  must  cancel  the  same  by  writing  across  the  face  of  each 
bond  in  red  ink  the  word  "redeemed"  and  date  of  such  redemption. 

Hist.     R.  C.   §   647,  reenacted  '11,  c.   159,   §   81,   p.  sale  of  school  district  bonds  it  is  decided  not  to  use 

516,  reenacted  '13,   c.   148,   first  part  of   §    1,   p.  516,  the  money,  the  money  derived  from  the  sale  can  be 

reenacted   '17,    c.    58,    first  part  of   §    5,   p.    176  ;    '93,  employed  to  pay  them  off  by  a  meeting  of  the  school 

p.   187,  S  74,  reenacted  '99,  p.  85,  §  74,  substantially  district    being    called    and    two-thirds    of    the    voters 

reenacted  R.  C.  §  647.  present,    qualified   to   vote   at  bond   elections,    voting 

Recission  bond  sale:     If  after  voting,  issuance  and  to  retire  the  bonds.     O.  A.  G.  '15-16,  p.  37. 

38:134.  Same:  Bonds  sold  to  state.  Where  such  bonds  have  been 
sold  to  the  state  of  Idaho  the  said  county  treasurer  shall,  when  any  bond 
is  due,  send  the  money  for  the  redemption  of  such  bond  to  the  state  board 
of  land  commissioners  at  Boise,  Idaho,  for  the  purpose  of  redeeming  such 
bond  or  bonds.  The  said  state  board  of  land  commissioners,  on  receipt 
of  said  money,  if  received  at  a  proper  time  for  payment  of  said  bond,  shall 
cancel  said  bond  by  writing  across  the  face  of  each  bond  in  red  ink  the 
word  "redeemed/'  and  the  date  of  the  redemption,  and  shall  return  such 
bond  or  bonds  to  the  county  treasurer  sending  such  money  for  the  redemp- 
tion thereof. 

Hist.  '13,  c.  148,  last  part  of  §  1,  p.  516,  re- 
enacted  '17,  c.  58,  part  of  §  5,  p.  177.  "Provided, 
however,  that,"   at  the  beginning,  omitted. 

38:135.  Redemption  of  bonds  issued  on  amortization  plan.  When 
the  last  annual  payment  on  any  bond  issued  on  the  amortization  plan,  to- 
gether with  the  interest  thereon,  has  been  paid  the  said  bond  shall  be  sur- 
rendered to  the  county  treasurer,  who  must  cancel  the  same  by  writing 
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across  the  face  thereof  in  red  ink  the  word  "redeemed,"  and  the  date  of 
such  redemption. 

Hist.  '17,  c.  58,  last  part  of  §  5,  p.  177.  "Provid- 
ed, that,"  at  the  beginning,  omitted. 

38:136.  Payment  of  interest  and  annual  installments.  The  county 
treasurer  must  pay,  out  of  any  money  belonging  to  a  school  district,  the 
annual  payments  and  the  interest  upon  any  bonds  issued  under  thisv  article 
by  such  school  district  when  the  same  becomes  due  upon  the  presentation 
at  his  office  of  the  proper  coupons,  which  must  show  the  amounts  due 
and  the  number  of  the  bond  to  which  they  belonged,  and  all  coupons  so 
paid  must  be  reported  to  the  clerk  of  the  board  of  trustees  of  such  district 
and  to  the  county  superintendent :  Provided,  That  when  such  bonds  have 
been  sold  to  the  state  of  Idaho  and  the  county  treasurer  has  money  in  the 
fund  for  the  purpose  of  paying  the  annual  payment  and  interest  on  such 
bonds  when  due  such  county  treasurer  shall  send  such  money  for  such 
payments  to  the  state  board  of  land  commissioners  at  Boise,  Idaho,  and 
the  said  board,  on  receipt  of  such  money,  shall  clip  the  proper  coupons, 
cancel  the  same  and  return  them  to  the  county  treasurer. 

Hist.     '17,  c.  58,  §  6,  p.  177;  '93,  p.  187,   §  75,  re-        enacted    '11,    c.    159,    §    82,    p.    517;    '13,    c.    148,    §    2, 
enacted  '99,  p.   85,    §    75,   reenacted   R.   C.   §    648,   re-        p.  517. 

38:137.  Bonds.  Printing  and  form.  The  school  trustees  of  any 
district  must  cause  to  be  printed  or  lithographed  at  the  lowest  rates  suit- 
able bonds  with  the  coupons  attached,  when  the  same  becomes  necessary, 
and  pay  therefor  out  of  any  moneys  in  the  county  treasury  to  the  credit 
of  the  school  district:  Provided,  That  the  state  board  of  education  shall 
prescribe  a  form  of  bond  which  shall  conform  to  the  provisions  of  this 
chapter  for  use  by  the  school  districts  of  the  state  and  may,  should  it  so 
determine,  cause  to  be  suitably  printed  or  lithographed  a  supply  of  said 
bonds  and  furnish  them  to  the  school  districts  of  the  state  as  desired. 

Hist.  '17,  c.  58,  §  7,  p.  178;  '93,  p.  187,  §  76,  re- 
enacted  '99,  p.  85,  §  76,  reenacted  R.  C.  §  649,  re- 
enacted  '11,  c.   159,   §  83,  p.  517. 

38:138.  Neglect  to  pay  over  money  a  felony.  If  any  of  the  school 
trustees,  other  than  independent  school  district  trustees  having  their  own 
treasurer,  fraudulently  fail  or  refuse  to  pay  into  the  county  treasury  the 
money  arising  from  the  sale  of  any  bonds  provided  for  by  this  article, 
they  are  guilty  of  a  felony. 

Hist.  '11,  c.  159,  §  84,  p.  517;  '93,  p.  187,  §  77, 
reenacted  '99,  p.  85,  $  77,  reenacted  R.  C.   §  650. 

ARTICLE   8. 
TEACHERS. 

38:139.  Register  and  report  of  teachers.  Teachers  of  the  public 
schools  must  be  furnished  with  a  school  register  by  the  trustees  of  the 
district,  for  the  purpose  of  registering  the  names  of  their  pupils,  and  their 
daily  attendance  at  schools,  and  at  the  close  of  the  term  said  register 
must  be  delivered  to  the  clerk  of  the  board  of  trustees  of  the  district.  The 
teacher  must  also  be  furnished  with  a  blank  report  by  said  trustees,  which 
report  said  teacher  must  fill  up  according  to  the  heading  of  the  same  and 
transmit  it  to  the  county  superintendent  of  the  county  at  the  close  of  the 
term,  and  no  teacher  shall  be  allowed  an  order  in  excess  of  90  per  cent  of 
his  or  her  salary  until  said  report  is  so  made  out  and  transmitted. 

Hist.  R.  C.  §  629,  reenacted  '11,  c.  159,  §  85,  p. 
517;  '93,  p.  187,  §  47;  '95,  p.  31,  $  1,  reenacted  '99, 
l>    85,  $  47,  reenacted  by  R.  C.  §   629. 

38:140.  Suspension  of  pupils  by  teachers.  Every  teacher  in  the 
public  schools  may  suspend,  for  good  cause,  any  pupil,  and  report  such 
suspension  to  the  board  of  trustees  for  review.  If  the  action  of  the  teacher 
is  sustained  by  the  board,  the  pupil  may  be  censured  and  returned  to  the 
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school  or  expelled  from  school,  as  in  the  judgment  of  the  board  seems 
proper ;  but  if  not  sustained,  the  teacher  may  appeal  to  the  county  superin- 
tendent, whose  decision  shall  be  final. 

Hist.     R.  C.  §   630,  first  paragraph,  reenacted  '11,        '09.   p.   85,    §    48;   '99,   p.    337,    §    1;   '01,   p.   215,   §    1, 
c.    159,    §    86a,    p.    517  ;    '93,    p.    187,    §    48,    reenacted        first  paragraph,  reenacted  R.  C.  §  630. 

38:141.  General  duties  of  teachers.  Every  teacher  shall  make  re- 
ports, in  addition  to  those  mentioned  elsewhere  in  this  chapter,  which  may 
be  required  by  the  state  superintendent,  county  superintendent,  or  by  the 
school  district  board  of  trustees;  shall  use  the  text  books  provided  for 
the  schools  of  the  state ;  enforce  the  course  of  study  and  the  rules  and  the 
regulations  prescribed  by  the  state  superintendent ;  hold  pupils  to  a  strict 
account  for  disorderly  conduct  or  improper  language  in  or  about  the  build- 
ing, on  the  playgrounds,  and  on  the  way  to  and  from  school ;  shall  keep 
himself  or  herself  without  reproach,  and  endeavor  to  impress  upon  the 
minds  of  the  pupils  the  principles  of  truth,  justice,  morality,  patriotism, 
and  refinement,  and  to  avoid  idleness,  falsehood,  profanity,  vulgarity  and 
intemperance;  give  attention  during  every  school  term  to  the  cultivation 
of  manners,  and  shall,  if  there  be  a  library  in  the  school,  devote  not  less 
than  one  hour  in  each  week  to  systematically  reviewing  the  works  con- 
tained therein. 

Hist.  '11,  c.  159,  §  86h,  p.  518;  '93,  p.  187,  §  48, 
reenacted  '99,  p.  85,  §  48;  '99,  p.  337,  §  1;  '01,  p. 
215,  §  1,  reenacted  R.  C.  §  630,  second  paragraph. 

38:142.  Teachers  must  have  certificates.  No  teacher  shall  be  en- 
titled to,  or  receive,  any  compensation  for  the  time  he  or  she  teaches  in 
any  public  school  without  a  certificate  valid  or  in  force  for  such  time  in 
the  county  where  such  school  is  taught,  except  that  if  a  teacher's  certifi- 
cate shall  expire  by  its  own  limitation  within  six  weeks  of  the  close  of  the 
term,  such  teacher  may  finish  such  term  without  reexamination  or  re- 
newal of  his  or  her  certificate. 

Hist.     R.  C.   §   631,  reenacted   '11,  c.   159,   §   87,  p.  her,   where  the  second   teacher  does  not  have  a  cer- 

518  •  '93,  p.  187,  §  49,  reenacted  '99,  p.  85,  §  49.  tificate,   the   law  does  not  contemplate   any   proceed- 

Substitute:      As  to  whether  or  not  it  is  allowable  ^«*  of  this  kind-     °-  A-  G-  'n~12>  P-  81- 
for    a    teacher    to   employ    another    teacher   to    assist 

ARTICLE  9. 

CERTIFICATION  OF  TEACHERS. 

Note:  This  article  on  certification  of  teachers  is  apparently  based  upon  §§  560-564,  although 
the  latter  were  expressly  repealed  by  '11,  c.  159,  §  1,  p.  485,  being  superseded  by  §§  88  et  seq. 
of  the  last  named  act  and  herein  contained. 

38:143.  Certificates  not  granted  to  aliens.  No  person  shall  be 
granted  a  certificate  or  employed  as  teacher  in  any  public  school  who  is 
not  a  citizen  of  the  United  States,  or  who  has  not  declared  his  intention 
to  become  such. 

Hist.     '11,  c.  159,  §  88,  p.  518. 

38:144.  Examinations.  Examinations  for  all  classes  of  certificates, 
both  state  and  county,  shall  be  held  beginning  the  fourth  Thursday  in 
July  and  the  third  Thursday  in  November  of  each  year.  The  examinations 
for  each  county  shall  be  held  in  a  suitable  room  at  the  county  seat,  and 
such  examination  shall  be  under  the  charge  of  the  county  superintendent, 
and  shall  be  conducted  in  accordance  with  the  rules  and  regulations  of 
the  state  board  of  education.  The  questions  used  in  these  examinations 
shall  be  such  only  as  are  sent  out  under  seal  by  the  state  board  of  educa- 
tion, and  the  questions  shall  be  opened  on  the  day  of  examination  in  the 
presence  of  those  to  be  examined.  The  county  superintendent  shall  send 
all  examination  papers  of  teachers  to  the  office  of  the  state  superintendent 
for  grading  in  accordance  with  section  30  of  this  chapter. 

Hist.     '15,  c.   153,  §   2,  p.  327  ;  '11,  c.   159,   §  89,  p. 

518. 
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State  and  Life  Certificates. 

38:145.  Classes  of  certificates.  The  certificates  issued  by  the  state 
board  of  education  shall  be  state  certificates  and  specialists'  state  certifi- 
cates, each  of  which  shall  be  valid  for  eight  years,  and  state  life  certificates 
valid  for  life,  unless  revoked  for  cause,  and  state  high  school  certificates, 
as  hereinafter  provided. 

Hist.     '15,  c.  153,   §   3,  subd.  90   (a)  ;  '11,  c.   159,   S  State  certificate:     Certificate  issued  by  state  board 

90,  p.  519.  kood   for   two   years    and   not   valid   in    high    schools, 

Cross    ref.     Effect    of    state    certificates    upon    eli-  cannot  be  said  to  be  state  certificate.     P.  v.  Kadletz 

gibility    for   office    of   county    superintendent:    38:49.  (1917)    30  I.  698,   167  P.   1161. 

38:146.  Same:  Where  valid.  State  life  certificate  and  state  cer- 
tificates shall  be  valid  in  all  schools  and  grades.  State  specialists'  certifi- 
cates shall  be  valid  in  all  schools  and  grades  but  only  in  the  special  sub- 
jects for  which  they  are  issued.  State  high  school  certificates  shall  be 
valid  in  grades  from  the  7th  to  the  12th  inclusive.  County  certificates  as 
hereinafter  provided,  shall  be  valid  in  all  elementary  schools. 

Hist.     '15,   c.    153,    §    3,   subd.   90    (b),   p.    327;   '11, 
c.   159,   §   90,   p.   519. 

Cited:     P.  v.  Kadletz  (1917)  30  I.  698,  167  P.  1161. 

38:147.  Same:  Power  of  state  board  of  education.  The  state 
board  of  education  shall  have  power  to  make  rules  for  the  giving  of  credit 
for  successful  experience  in  school  work  and  in  other  ways  recognizing 
equivalents  for  the  specific  requirements  for  the  various  certificates.  Such 
rules  shall  be  general  and  shall  be  published  in  a  pamphlet  issued  by  the 
state  board  of  education  containing  the  statutes  concerning  certification 
and  the  regulations  of  the  state  board. 

Hist.      '15,   c.    153,    S    3,   subd.   90    (c),   p.   327;    '11, 
c    159,   S   90,  p.  519. 

38:148.  State  certificate  by  indorsement.  The  state  board  of  educa- 
tion may  issue  state  certificates  to  persons  of  good  moral  character  who 
are  graduates  from  the  advanced  course  (two  years'  normal  work  above 
a  four-year  high  school  course)  of  state  normal  schools  of  other  states,  and 
to  graduates  of  an  A.  B.  or  B.  S.  course,  or  of  the  department  of  education, 
in  any  college  or  university  in  other  states,  said  state  normal  school,  col- 
lege or  university  to  be  approved  by  the  Idaho  state  board  of  education, 
and  to  persons  who  hold  state  life  certificates  issued  upon  examination  in 
other  states :  Provided,  That  all  applicants  for  certificates  under  this 
chapter  shall  have  been  actually  engaged  in  teaching  within  two  years  of 
the  date  of  making  such  application  and  shall  present  with  such  applica- 
tion satisfactory  proof  of  having  been  successfully  engaged  in  teaching 
for  a  period  of  not  less  than  18  months,  together  with  certificate  of  gradu- 
ation from  such  approved  state  normal,  college,  or  university,  and  in  addi- 
tion shall  have  credit  in  an  examination  in  Idaho  civil  government  includ- 
ing school  law,  and  Idaho  manual  of  the  course  of  study.  Such  certificates 
may  be  renewed  by  the  state  board  of  education  so  long  as  the  holder 
thereof  is  worthy,  in  its  judgment,  of  continuing  to  teach  in  the  state. 

Hist.     '15,  c.  153,  §  4,  subd.  91   (a)  ;  '11,  c.   159,   §  is    sufficient,    and    subsequently    issues    a    certificate 

91   (a),  p.  519  ;  '13,  c.  115,  §  12,  subd.  91   (a),  p.  446.  thereon,  then  the  applicant  is  entitled  to  have   such 

Date  of  certificate:     When  application  is  made  to  certificate  issue  as  of  the  date  such  application  and 

the    state   board    and    the    necessary    credentials   and  proof  is  made.     Bradfield  v.  Avery  (1909)    16  I.  769, 

proof  are  furnished  and  the  board  admits  such  proof  102  P.  687,   23  L.   R.  A.   (N.   S.)    1228. 

38:149.  Specialists'  state  certificates.  The  state  board  of  education 
may  issue  specialists'  state  certificates,  good  only  for  special  teachers  of 
music,  drawing,  manual  training,  domestic  science,  physical  education,  kin- 
dergarten, primary,  commercial  work,  agriculture,  and  oral  expression  to 
persons  of  good  moral  character  who  present  satisfactory  evidence  that 
they  have  completed  at  least  two  years'  course  in  such  specialty  in  an  ap- 
proved college  or  school  whose  course  of  study  in  each  specialty  has  been 
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approved  by  the  state  board  of  education :  Provided,  That  all  candidates 
for  such  specialists'  state  certificates  as  above  provided  shall  first  present 
satisfactory  evidence  of  having  completed  an  academic  course  of  a  grade 
not  lower  than  graduation  from  an  approved  high  school  before  having 
entered  upon  such  special  course  of  two  years'  work:  Provided  further, 
That  all  candidates  for  such  specialists'  state  certificates  as  above  pro- 
vided, shall  have  credit  in  an  examination  on  Idaho  civil  government  in- 
cluding school  law,  and  Idaho  manual  of  the  course  of  study:  Provided 
further,  That  such  specialists'  state  certificates  shall  authorize  the  holders 
to  teach  only  in  the  special  department  or  departments  mentioned  in  said 
certificates. 

Hist.  '15,  c.  153,  §  4,  subd.  91  (b),  p.  328;  '11, 
c.  159,  §  91  (b),  p.  520;  '13,  c.  115,  §  12,  subd.  91 
(b),   p.   446. 

38:150.  Graduates  of  university  and  approved  colleges  entitled  to 
certificates.  Every  graduate  of  an  approved  college  or  university  of 
Idaho  receiving  either  the  degree  of  the  bachelor  of  arts  or  bachelor  of 
science,  and  the  certificate  of  the  head  of  the  department  of  education  of 
said  college  or  university  that  he  has  completed  the  required  work  in  said 
department,  or  in  lieu  of  said  certificate,  has  taught  successfully  in  the 
public  schools  of  the  state  for  a  period  of  two  years,  shall  receive  a  state 
certificate  from  the  state  board  of  education,  if  in  the  judgment  of  said 
board  the  candidate  is  not  otherwise  disqualified. 

Hist.  '13,  c.  115,  §  13,  p.  447;  '11,  c.  159,  §  92, 
p    520. 

38:151.  Life  certificates  by  indorsement.  The  state  board  of  edu- 
cation may  issue  a  life  certificate  to  any  person  of  good  moral  character 
who  holds  a  life  certificate  from  another  state  of  approved  educational 
standing  when  such  applicant  shall  present  proof  that  he  has  been  suc- 
cessfully engaged  in  teaching  for  at  least  five  years,  two  of  which  shall 
have  been  in  the  state  of  Idaho,  and  shall  furnish  satisfactory  evidence  of 
his  or  her  ability  to  instruct  and  to  manage  any  school  in  the  state  by 
showing  that  he  is  either  professionally  trained  or  qualified  by  experience 
to  do  such  work :  Provided,  That  the  candidate  has  credit  in  examination 
in  Idaho  civil  government  including  school  law  and  Idaho  manual  of 
course  of  study. 

Hist.  '15,  c.  153,  8  5,  p.  329;  '11,  c.  159,  §  93, 
p.  520  ;  '13,  c.   115,   §    14,  p.   447. 

38:152.  State  certificates  by  examination.  The  state  board  of  edu- 
cation shall  issue  a  state  certificate  to  any  person  of  good  moral  character 
who  shall  pass  a  thorough  examination  in  such  branches  as  the  state 
board  of  education  may  direct :  Provided,  That  such  applicant  shall  pre- 
sent proof  that  he  has  been  successfully  engaged  in  teaching  for  at  least 
three  years,  and  shall  furnish  the  board  with  satisfactory  evidence  of  his 
ability  to  instruct  and  to  manage  any  school  within  the  state,  and  shall 
hold  at  the  time  a  valid  first  grade  county  certificate. 

Hist.     '11,  c.  159,  §  94,  p.  520. 

38:153.  Life  certificates  by  examination.  The  state  board  of  edu- 
cation shall  issue  a  state  life  certificate  to  any  person  of  good  moral  char- 
acter who  shall  pass  a  thorough  examination  in  such  branches  as  the 
board  may  direct:  Provided,  That  the  applicant  has  been  successfully 
engaged  in  teaching  for  at  least  five  years,  two  of  which  shall  have  been 
in  the  state  of  Idaho,  and  shall  furnish  the  board  with  satisfactory  evi- 
dence of  his  ability  to  instruct  and  to  manage  any  school  within  the  state, 
and  shall  hold  at  the  time  a  valid  state  certificate. 

Hist.     '11,  c.  159,  §  95,  p.  521. 
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38:154.      State  board  of  education  to  grade  and  classify  high  schools. 

The  state  board  of  education  of  the  state  of  Idaho  is  hereby  empow- 
ered to  grade  and  classify  the  high  schools  of  the  state  into  grades  and 
classes,  known  as  one,  two,  three,  and  four-year  high  schools;  the  state 
board  of  education  is  hereby  empowered  to  adopt  and  publish  standards 
and  requirements  required  for  each  of  said  classes  of  high  schools,  to- 
gether with  such  requirements  as  they  shall  make  for  the  elementary 
schools  which  precede  these  standard  high  schools  so  classified. 

Hist.     '13,  c.  168,  §  1,  p.  540,  reenacted  '15,  c.  153,  Cross    ref.     Course    of    studv    prescribed    by    state 

S  6,  subd.  1  p.  329.  board  of  education:     38:21. 

38:155.  High  school  certificates.  The  state  board  of  education 
is  hereby  empowered  to  grant  and  issue  teachers'  high  school  certificates 
in  the  following  classes  and  with  the  following  regulations  and  require- 
ments : 

Hist.     '13,  c.  168,  §  2,  p.  540,  reenacted  '15,  c.  153, 
$   6,   subd.   2,  p.   329. 

38:156.  Same.  Candidates  for  all  classes  of  high  school  certificates 
shall  be  required  to  have  credit  in  examination  in  Idaho  civil  government 
including  school  law,  and  in  high  school  curriculum,  methods  and  organi- 
zation, including  special  high  school  conditions  in  Idaho.  The  latter  ex- 
amination shall  be  based  upon  such  texts  and  reports  as  may  be  deter- 
mined by  the  state  board  of  education. 

Hist.     '15,  c.  153,  §   6,  subd.  2   (a),  p.  330. 

38:157.  Same:  One-year  certificate.  Teachers'  state  high  school 
one-year  certificates  shall  be  issued  to  any  person  otherwise  qualified,  upon 
the  completion  of  at  least  two  years'  normal  school  or  college  work  above 
high  school  grade  of  satisfactory  character  and  quality;  the  course  en- 
titling an  applicant  to  such  certificate  must  include  at  least  two  full  semes- 
ters of  professional  work  for  teachers.  Certificates  granted  under  this 
section  may  be  renewed  for  a  term  of  two  years  by  filing  with  the  state 
board  of  education  satisfactory  evidence  of  not  less  than  eight  months'  suc- 
cessful teaching. 

Hist.     '15,   c.   153,   §    6,   subd.    2    (b),   p.   330;   '13, 
c.   168,   §  2d,  p.  541. 

38:158.  Same:  Five-year  certificates.  Teachers'  state  high  school 
five-year  certificates  shall  be  issued  to  any  person  otherwise  qualified  and 
applying  therefor  upon  graduation  from  any  approved  college  or  univer- 
sity, who  submits  satisfactory  evidence  of  not  less  than  14  months'  suc- 
cessful experience ;  or  upon  completion  of  not  less  than  two  years'  normal 
school  or  college  work  above  high  school  grade  and  not  less  than  30  months' 
successful  experience:  Provided,  That  the  above  mentioned  college,  uni- 
versity or  normal  school  work  shall  include  at  least  three  full  semesters  of 
professional  work  for  teachers. 

Hist.      '15,    c.    153,    §    6,    subd.    2    (c),    p.    330;    '13, 
c.   168,   §   2b,  p.   540. 

38:159.  Same:  Life  certificates.  Teachers'  state  high  school  life 
certificates  may  be  issued  to  any  person  otherwise  qualified  applying  there- 
for, upon  graduation  from  an  approved  college  or  university,  including  at 
least  four  full  semesters'  work  in  professional  courses  for  teachers,  and 
upon  satisfactory  evidence  being  given  of  at  least  21  months'  successful 
experience;  or  to  the  holder  of  a  state  high  school  five-year  certificate, 
with  at  least  five  years'  successful  experience,  aggregating  not  less  than  40 
months. 

Hist.      '15,   c.    153,    §    6,    subd.    2    (d),   p.    330;   '13, 
c.   168,  §  2a,  p.  540. 

38:160.  Fees  for  certificates.  The  following  fees  are  to  be  paid  by 
persons  receiving  certificates  in  accordance  with  this  chapter,  and  said 
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fees  shall  be  paid  to  the  state  treasurer,  whose  receipt  therefor  must  be 
filed  in  the  office  of  the  state  board  of  education  before  the  certificate  is 
issued : 

For  state  life  certificate,  or  state  high  school  life  certificate .  .$10.00 

For  state  certificate,  specialist's  certificate  or  state  five-year 

high  school  certificate  or  for  renewal  of  any  of  the  above.  .  .  .$  5.00 
For  state  one-year  high  school  certificate  or  renewal  of  same....?  2.00 
All  fees  paid  as  provided  above  shall  be  deposited  in  the  state  treasury 
and  credited  to  the  teachers'  certification  fund  and  all  money  now  placed 
to  the  credit  of  the  state  board  of  education  fund  is  hereby  transferred  to 
the  teachers'  cetrification  fund.  The  teachers'  certification  fund  and  all 
moneys  existing  therein  at  any  time  is  hereby  appropriated  for  use  by 
the  state  board  of  education  in  defraying  any  and  all  expenses  incurred 
by  said  board  in  carrying  out  the  provisions  of  this  chapter  relating  to  the 
certification  of  teachers. 

Hist.     '15,  c.  153,  '§  7,  p.  331;  '11,  c.  159,  §  96,  p.  Cross     ref.     Teachers'     certification     fund    to    pay 

521.  expenses   of   examinating   board:     38:30. 

38:161.  Revocation  of  certificates.  The  state  board  of  education 
shall  have  power  to  revoke  any  state  or  state  life  certificate  for  any  cause 
of  disqualification  which  would  have  been  sufficient  ground  for  refusing 
to  issue  the  same,  had  the  cause  existed  or  been  known  at  the  time  of  its 
issue :  Provided,  That  before  revoking  any  such  certificate,  the  holder 
thereof  shall  have  at  least  30  days'  notice  to  appear  before  the  state  board 
of  education  and  show  cause  why  such  revocation  should  not  be  made. 

Hist.     '11,  c.  159,  §  97,  p.  521. 

38:162.  Record  of  certificates  and  grades.  The  state  board  of  edu- 
cation shall  keep  a  record  of  all  state  and  state  life  certificates  granted  or 
revoked,  showing  to  whom  issued,  age  of  grantee,  date  of  issue,  grade  of 
each  certificate,  and  if  revoked,  the  date  and  reason  therefor. 

Hist.      '11,    c.    159,    §    98,   p.    521,   reenacted   '15,   c.  Cross   ref.     State  board  of  education  to   keep   rec- 

153,   §   8,  subd.  98a,  p.  331.  ord  of  teachers'  certificates.    38:31. 

38:163.  Same:  Grades.  A  record  shall  be  kept  of  all  grades  10 
per  cent  above  passing  grade  of  all  candidates  for  certificates  who  fail  to 
obtain  such  certificates.  At  any  time  within  12  months  from  the  date  of 
the  examination  at  which  such  grades  were  attained,  the  candidate  may 
again  be  examined  for  a  certificate  and  receive  credit  for  such  grades. 
After  12  months  such  grades  shall  be  cancelled  and  cease  to  have  validity. 

Hist.     '15,  c.  153,  §  8,  sudb.  98b,  p.  331. 
Cross   ref.     State  board  of  education  to  keep  rec- 
ord of   teachers'    examination    grades:     38:31. 

38:164.      Same:      State  board  of  education  to  prescribe  rules.      The 

state  board  of  education  shall  have  power  to  make  rules  for  the  recording 
upon  any  certificate  of  a  statement  of  special  training  or  other  experience 
concerning  which  the  holder  has  filed  evidence  in  various  lines  of  educa- 
tional work  in  which  he  is  specially  prepared  to  instruct  or  direct. 

Hist.     '15,  c.  153,  §  8,  subd.  98c,  p.  331. 

County  Certificates. 

38:165.  Grade  of  certificates.  The  certificates  issued  by  the  county 
superintendents  in  accordance  with  sections  32,  143  and  144  of  this  chap- 
ter shall  be  of  three  grades,  valid  in  the  counties  in  which  they  are  issued 
for  the  term  hereinafter  specified,  unless  sooner  revoked : 

First  grade,  five  years  from  the  date  thereof. 

Second  grade,  three  years  from  the  date  thereof. 

Third  grade,  one  year  from  the  date  thereof. 

Provided,  That  county  certificates  of  all  grades  shall  be  good  in  any 
county  in  the  state  for  the  same  period  by  the  holder  thereof  filing  a  cer- 
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tified  copy  of  the  same  with  the  county  superintendent  in  the  county  in 
which  he  desires  to  teach. 

Hist.      '15,   c.    153,    §    9,   p.   332;   '11,   c.    159,    §   99, 
p.   521. 

38:166.  General  requirements.  The  county  superintendent  shall 
grant  certificates  in  such  form  as  the  state  board  of  education  shall  pre- 
scribe, to  those  persons  only  who  shall  have  attained  the  age  of  18  years, 
who  are  of  good  moral  character,  and  who,  if  the  applicant  has  taught, 
shall  have  proved  his  ability  to  govern  and  instruct  a  school. 

Each  applicant  for  a  county  certificate  shall  pay  to  the  county  superin- 
tendent the  sum  of  $1,  the  same  to  be  deposited  in  the  county  treasury 
to  the  credit  of  the  institute  fund  to  be  used  in  the  institute  work  in 
addition  to  the  regular  appropriation. 

The  county  superintendent,  upon  issuing  county  certificates  in  accord- 
ance with  the  report  of  the  state  board  of  education  as  provided  in  section 
32  of  this  chapter  shall  collect  and  forward  to  the  state  treasurer  for  de- 
posit in  the  teachers'  certification  fund  the  sum  of  $3  for  each  first  grade 
teacher's  certificate;  the  sum  of  $2  for  each  second  grade  teacher's  cer- 
tificate, and  $1  for  each  third  grade  teacher's  certificate  issued.  No  cer- 
tificate shall  be  issued  unless  the  applicant  shall  attain  a  general  average 
of  85  per  cent,  with  no  subject  below  75  per  cent. 

No  person  shall  be  granted  a  certificate  who  has  not  completed  four 
years  of  high  school  work  or  its  equivalent :  Provided,  That  this  require- 
ment shall  not  apply  to  any  one  who  had  taught  at  least  eight  school  months 
before  May  1,  1914 :  And,  Provided  further,  That  the  state  board  of  educa- 
tion may  make  such  temporary  modifications  of  the  requirements  of  this 
section  as  may  be  necessary  to  supply  the  schools  with  teachers. 

Hist.     '15,  c.  153,  §  10,  p.  332,  with  temporary  ob- 
solete provisions  omitted;   '11,  c.   159,   §    100,   p.   522. 

38:167.  Third  grade  certificates.  Every  applicant  for  a  third  grade 
certificate  shall  be  examined  in  orthoepy,  spelling,  reading,  penmanship, 
arithmetic,  elementary  composition,  grammar,  geography,  history  of  the 
United  States,  the  civil  government  of  the  United  States  and  of  the  state 
of  Idaho,  physiology  and  hygiene  with  special  reference  to  the  effects  of 
stimulants  and  narcotics  upon  the  human  system,  school  law,  the  manual 
of  the  elementary  course  of  study  for  the  common  schools  of  Idaho,  and 
the  elements  of  agriculture ;  and  in  addition  to  passing  examinations  in  the 
aforesaid  branches  he  shall  have  attended  a  professional  school  for  teach- 
ers for  at  least  six  weeks  and  shall  have  received  in  such  school  standings 
in  the  school  laws  of  Idaho,  in  school  management,  and  in  the  methods  of 
teaching  reading  and  language,  arithmetic,  history  and  geography:  Pro- 
vided, however,  That  the  provisions  of  this  section  relative  to  attendance 
at  professional  schools  for  teachers  shall  not  apply  to  persons  who  have 
taught  successfully  for  at  least  eight  months  prior  to  July  1,  1911. 

Hist.     '11,  c.  159,  §   101a,  p.  522. 

38:168.  Same:  Definition  of  terms.  In  this  chapter  professional 
school  for  teachers  shall  mean  a  state  normal  school,  a  state  summer  nor- 
mal school  for  teachers,  the  department  of  education  in  the  state  univer- 
sity, or,  in  counties  remote  from  a  state  normal  school  or  state  summer 
normal  school  for  teachers,  a  teachers'  normal  institute  maintained  under 
such  conditions  and  restrictions  as  may  be  provided  by  the  state  board  of 
education :  Provided,  That  such  institute  shall  be  taught  by  at  least  two 
teachers  and  be  of  not  less  duration  than  six  weeks,  and  shall  have  in 
connection  therewith  a  model  or  practice  school. 

Hist.     '11,  c.  159,  §  101b,  p.  522. 

38:169.  Same:  Renewal.  A  third  grade  certificate  shall  entitle  the 
holder  to  teach  for  such  period,  not  more  than  one  year,  as  may  be  speci- 
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fied  therein,  in  the  county  in  which  the  certificate  is  issued.  A  third  grade 
certificate  may  be  renewed  if  the  holder  shall,  during  the  life  of  the  cer- 
tificate, attend  a  professional  school  for  teachers  for  a  period  of  not  less 
than  six  weeks  and  shall  receive  in  such  school  credits  in  at  least  two 
subjects.  The  holder  of  a  third  grade  certificate  may  also  renew  the  same 
by  passing  an  examination  in  all  the  subjects  required  for  a  third  grade 
certificate.  Not  more  than  three  third  grade  certificates  shall  be  granted 
to  the  same  person. 

Hist.  '11,  c.  159,  §  101c,  p.  522.  Time  of  taking 
effect  of  last  sentence  omitted.  — 

38:170.  Second  grade  certificates.  An  applicant  to  receive  a  second 
grade  certificate  shall  have  taught  successfully  in  the  public  schools  for 
at  least  seven  months  and  shall  pass  a  satisfactory  examination  in  all  the 
branches  required  for  a  third  grade  certificate,  and,  in  addition,  in  phy- 
sical geography,  American  literature,  English  composition,  and  in  the 
cataloging  and  the  use  of  school  libraries.  The  county  superintendent  may 
transfer  the  standings  of  a  third  grade  certificate  in  force  to  a  second 
grade  certificate  if  the  holder  of  such  third  grade  certificate  has  taught  a 
school  successfully  for  at  least  seven  months  and  has  attended,  since  re- 
ceiving such  third  grade  certificate,  a  professional  school  for  teachers 
for  at  least  six  weeks  and  received  credits  in  at  least  two  subjects  of 
normal  school  or  university  grade. 

Hist.'  15,  c.  153,  §  11,  subd.  102a,  p.  333;  '11,  c. 
159,  §  102a,  p.  523;  '13,  c.  115,  S  15,  subd.  102a, 
p.  447. 

38:171.  Same:  Renewal.  Such  second  grade  certificate  may  also 
be  renewed  without  examination  provided  the  holder  thereof  has  taught 
successfully  for  not  less  than  14  months  during  the  life  of  such  certificate 
and  has  attended  a  professional  school  for  teachers  at  least  six  weeks  and 
received  credits  in  at  least  two  subjects.  Not  more  than  two  second  grade 
certificates  shall  be  granted  to  the  same  person. 

Hist.     '15,  c.  153,  §  11,  subd.  102b,  p.  333,  time  of        J  02b,  p.   524,  reenacted  '13,  c.   115,  §   15,  subd.   102b, 
taking  effect  of  last  sentence  omitted;  '11,  c.   159,   §        p.    448. 

38:172.  First  grade  certificates.  An  applicant  to  receive  a  first 
grade  certificate  shall  have  taught  successfully  for  at  least  seven  months 
in  the  public  schools  and  shall  pass  a  satisfactory  examination  in  all  the 
branches  required  for  a  second  grade  certificate  and  in  addition  in  English 
literature,  principles  of  teaching,  algebra,  physics  or  botany,  and  medieval 
and  modern  or  English  history.  The  county  superintendent  may  transfer 
the  standings  of  a  second  grade  certificate  in  force  to  a  first  grade  certifi- 
cate if  the  holder  of  such  second  grade  certificate  has  taught  a  school  suc- 
cessfully for  at  least  seven  months  and  has  attended,  since  receiving  such 
second  grade  certificate,  a  professional  school  for  teachers  for  at  least  six 
weeks  and  received  credits  in  at  least  four  subjects. 

Hist.  '15,  c.  153,  §  12,  subd.  103a,  p.  334;  '11,  c. 
159,  S  103a,  p.  524,  reenacted  '13,  c.  115,  §  16,  subd. 
103a,  p.  448. 

38:173.  Same:  Renewal.  A  first  grade  certificate  may  be  renewed 
once  by  the  county  superintendent  provided  the  holder  has  taught  suc- 
cessfully for  a  period  of  21  months  and  has  done  18  weeks'  professional 
work  in  a  professional  school,  and  received  credits  in  such  work. 

Hist.  '15,  c.  153,  §  12,  subd.  103b,  p.  331  ;  '11,  c. 
159,  S  103b,  p.  524;  '13,  c.  115,  §  16,  subd.  103b,  p. 

448. 

38:174.  Permits  to  teach.  Whenever  the  supply  of  legally  qualified 
teachers  in  any  county  has  been  exhausted  the  county  superintendent, 
with  the  approval  of  the  state  superintendent,  may  indorse  the  certificates 
or  diplomas  of  teachers  from  other  counties  or  other  states  by  writing 
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thereon  "Good  until  the  next  regular  examination  to  be  held  on 19....." 

The  teacher  holding  such  permit  shall  not  teach  thereon  after  the  next 
regular  examination,  nor  shall  a  second  permit  be  issued  to  the  same  per- 
son within  three  years  of  the  issuance  of  the  aforesaid  first  permit.  A 
record  of  all  permits  shall  be  preserved  in  the  office  of  the  state  superin- 
tendent. 

Hist.     '15,  c.   153,   §   14,  p.   334;  '11,  c,   159,   §   105, 
p.   524. 

38:175.  Revocation  of  teachers  certificate.  The  county  superin- 
tendent shall  have  power  to  revoke  any  county  certificate  for  neglect  of 
duty,  for  incompetency  to  instruct  and  govern  a  school,  for  immorality 
or  for  any  cause  which  should  have  been  sufficient  ground  for  refusing  to 
issue  the  same,  had  the  cause  existed  or  been  known  at  the  time  of  its 
issue :  Provided,  That  no  certificate  shall  be  revoked  or  annulled  without 
a  personal  hearing,  unless  the  holder  thereof  shall,  after  30  days'  notice, 
neglect  or  refuse  to  appear  before  the  superintendent  for  that  purpose: 
Provided  further,  The  said  teacher  shall  have  the  right  to  appeal  to  the 
state  board  of  education,  whose  decision  shall  be  final :  Provided  further, 
That  it  shall  be  the  right  of  any  citizen  to  bring  to  the  attention  of  the 
state  board  of  education  any  case  in  which  the  county  superintendent  shall 
neglect  or  refuse  to  revoke  a  certificate  when  cognizant  of  the  facts  in 
the  case,  and  it  shall  be  the  duty  of  the  state  board  of  education,  through 
its  executive  officer,  to  investigate  the  charges,  and  if  proved  true  in  ac- 
cordance with  the  reasons  set  forth  in  this  section,  then  the  state  board 
of  education  is  empowered  to  revoke  the  certificate  in  question. 

Hist.     "15,  c.   153,   §   15,  p.   334;  '11,  c.   159,   §    106, 
P.   525. 

38:176.  Record  of  certificates.  The  county  superintendent  shall 
keep  a  record  of  all  certificates  granted  or  revoked,  showing  to  whom 
issued,  age  of  grantee,  date  of  issue,  grade  and  duration  of  each  certificate, 
and  if  revoked,  the  date  and  reason  therefor. 

Hist.      '11,  c.   159,   §   107,  p.   525. 

ARTICLE   10. 
TEACHERS'  INSTITUTES. 

38:177.  County  superintendent  to  hold  institute.  The  county  su- 
perintendent of  each  county  in  this  state  must  hold  annually  a  teachers' 
institute  at  such  time  as  he  may  designate,  and  such  institute  must  con- 
tinue in  session  not  less  than  five,  nor  more  than  15  days.  He  must  give 
at  least  10  days'  notice  of  the  time  and  place  of  holding  such  institute  by 
publication  in  some  newspaper  published  in  the  county,  and  by  written 
notice  to  each  qualified  teacher  in  the  county :  Provided,  That  two  or  more 
counties  may  unite  in  holding  a  joint  institute  under  the  joint  supervision 
of  the  county  superintendents  of  such  counties. 

Hist.      '09,  p.  418,   S.  B.   24,  reenacted   '11,  c.    159,  Cross    ref.     Supervision    of   teachers'    institutes   by 

£   108,  p.  525;  '93,  p.  187,  §  51,  reenacted    99,  p.  85,        state  board:      38:27.     Teachers'   meetings:      38:53. 
§  51  ;  '99,  p.  439,  S  1,  reenacted  R.  C  §  638. 

38:178.  Teachers  must  attend  institute.  It  is  the  duty  of  all  teach- 
ers engaged  in  the  county  and  of  all  persons  holding  certificates  to  attend 
such  institutes  at  least  five  days,  and  participate  in  the  exercises  thereof, 
and  all  teachers  who  may  have  charge  of  schools  at  the  time  of  holding 
the  annual  institute  must  adjourn  their  schools  for  the  time  during  which 
the  institute  is  held:  Provided,  That  when  joint  institutes  are  held  in 
accordance  with  the  provisions  of  the  preceding  section,  it  shall  be  the 
duty  of  all  teachers  in  said  counties,  and  of  all  persons  holding  certificates 
therein,  to  attend  such  joint  institute  at  least  five  days. 

Hist.      '09,  p.   418,   S.   B.   24,  reenacted  '11,  c.   159,  Lapsing  of  district:     Attendance  of  teacher  at  in- 

S  109,  p.  526  :  '93.  p.  187,  §  52.  reenacted  '99,  p.  85,  stitute  does  not  result  i,n  the  lapsing  of  district. 
i   52  ;  '99,  p.  439,  §  1,  reenacted  R.  C.  §  639.  O.  A.  G.  to  C.  W.  Poole,  1-22-17. 
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38:179.  Teachers  of  adjourned  schools  to  draw  pay.  All  teachers 
who  may  adjourn  school  for  the  purpose  of  attending  any  annual  county 
or  joint  institute  must  be  allowed  the  same  pay  while  in  actual  attendance 
as  when  teaching-,  and  the  county  superintendent  must  certify  to  the  num- 
ber of  days'  attendance  of  each  teacher,  and  the  trustees  of  the  several 
districts  must  count  them  as  so  many  days  lawfully  employed. 

Hist.     '11,  c.   159,    §   110,  p.  526,  reenacting  R.  C.        '99,  p.   439,   §    1,  reenacted  R.  C.   §   640;  '09,   p.  418, 
§    640;   '93,  p.   187,   §   53,   reenacted  '99,   p.  85,   §53;        S.   B.  24. 

38:180.  Conduct  and  expenses  of  institute.  The  county  superin- 
tendent shall  procure  the  services  of  one  or  more  competent  persons  to 
assist  in  conducting  said  institute,  he  must  also  provide  a  building,  lights, 
stationery,  janitor  service,  and  all  things  necessary  for  the  holding  of  the 
institute ;  and  must  present  an  itemized  account  of  such  expenses,  not  to 
exceed  $150  exclusive  of  the  amount  received  from  fees  of  applicants  for 
teachers'  certificates,  to  the  auditor  of  his  county,  which  sum,  or  as  much 
thereof  as  may  be  needed,  is  hereby  appropriated,  and,  upon  the  presenta- 
tion of  said  itemized  account,  the  county  auditor  shall  issue  a  warrant 
on  the  current  expense  fund  in  favor  of  the  county  superintendent  equal 
to  the  amount  of  such  expenses,  and  the  county  auditor  shall  draw  a  war- 
rant on  the  institute  fund  for  institute  fees,  upon  demand  of  the  county 
superintendent:  Provided,  In  case  joint  institutes  are  held  as  provided 
in  section  177,  the  county  superintendents  of  the  counties  holding  such 
institutes  shall  each  present  an  itemized  account  of  such  expenses,  as 
aforesaid,  to  the  auditor  of  his  county,  and  the  expenses  thereof  shall  be 
borne  equally  by  such  counties,  and  the  county  auditor  shall  issue  a  war- 
rant in  favor  of  the  county  superintendent  for  the  part  chargeable  against 
such  county. 

Hist.  '11,  c.  159,  §  111,  p.  526;  *93,  p.  187,  §  54, 
reenacted  '99.  p.  85,  §  54  ;  '99,  p.  439,  §  1,  reenacted 
R.  C.  641. 

ARTICLE   11. 

INDEPENDENT  SCHOOL  DISTRICTS. 

Note:  It  was  the  intention  of  the  legislature  to  provide  separately  and  distinctly  for  school 
districts  as  provided  for  in  art.  4  and  independent  school  districts  as  provided  for  in  this  article, 
and  art.  4  in  no  way  applies  to  or  governs  the  provisions  of  this  article.  Wood  v.  Ind.  Sch.  Dist. 
No.  2    (1912)    21   I.  734,   124  P.  780;  Carlson  v.  Mullen    (1917)    29  I.  795,   162  P.  332. 

38:181.  Organization  of  districts.  Whenever  any  school  district 
within  this  state,  as  defined  by  the  board  of  county  commissioners,  has 
within  its  limits  taxable  property  of  the  amount  of  $150,000  or  over,  as 
shown  by  the  last  assessment  roll  for  the  county,  it  may  be  organized  into 
an  independent  school  district  upon  a  vote  of  one-fifth  or  over  of  those 
within  the  district  who  are  qualified  to  vote  at  school  elections,  petitioning 
the  said  board  for  the  establishing  of  such  district  as  an  independent  school 
district;  and  if  a  greater  number  of  qualified  voters  do  not  remonstrate 
against  such  establishment,  the  beard  must  clearly,  by  its  order  of  record, 
define  the  boundaries  of  such  district,  if  not  already  done,  and  within  one 
month  order  that  the  question  of  so  establishing  such  independent  school 
district  must  be  submitted  to  a  vote  of  all  the  electors  of  the  district,  who, 
under  the  provisions  of  this  chapter,  are  authorized  to  vote  for  the  levy 
of  taxes  and  issue  of  bonds,  and  must  make  the  necessary  arrangements 
for  such  election,  giving  at  least  20  days'  notice  thereof,  and  the  time  and 
the  place  of  holding  the  same.  If  a  majority  of  those  so  voting  vote  in 
favor  of  so  organizing  such  independent  district,  said  board  must  make 
its  order  of  record  and  declare  such  district  established,  and  designate  it 
as  the  independent  school  district  (state  the  name  and  number  of  district), 
in ......,-ounty,  Idaho. 

Hist.     R.  C.  §   651,  reenacted  '11,  c.  159,  §   122,  p.  Cross    ref.     Qualifications  of   voters:     See    annota- 

528,    reenacted    '13,    c.    142,    §    1,    first    part,    p.    504;  lion    to    38:78.      formation   of    consolidated    indepen- 

•93,    p     187,    §    78;    '97,    p.   96,    §    1,    reenacted   '99,   p.  dent    districts:     38:244-8.      formation    of   joint    inde- 

g5f    5;    <jg          '  pendent   districts:     38:249-50. 
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38:182.      Independent   districts:      Division:      Change   of   boundaries. 

If,  after  any  independent  school  district  has  been  organized  in  the  state 
of  Idaho  as  hereinbefore  provided  which  may  have  heretofore  been  cre- 
ated or  organized,  or  which  may  hereafter  be  created  or  organized,  and 
it  is  desired  to  divide  or  change  the  boundary  lines  of  said  independent 
school  district,  it  shall  be  done  as  follows :  A  petition  for  the  diyision  of 
such  independent  district,  or  changing  the  boundaries  thereof,  must  be 
signed  by  at  least  25  per  cent  of  the  parents  or  guardians  of  children  of 
school  age  within  said  independent  school  district  and  shall  be  filed  with 
the  clerk  of  the  board  of  county  commissioners  at  least  20  days  before 
the  next  regular  session  of  the  board.  The  county  commissioners  shall, 
at  their  first  regular  session  after  the  filing  of  such  petition,  examine  said 
petition  and  if  found  to  contain  the  required  number  of  signers,  shall  or- 
der an  election  to  be  held  in  such  independent  school  district  submitting 
the  question  of  division  or  change  of  boundaries  of  said  district  to  all  the 
voters  of  the  district  proposed  to  be  divided.  Said  election  shall  be  con- 
ducted in  the  same  manner  and  in  all  respects  as  elections  held  for  the 
purpose  of  creating  independent  school  districts.  No  one  shall  be  entitled 
to  vote  at  said  elections  except  heads  of  families  and  resident  taxpayers. 
If  the  majority  of  all  those  voting  at  such  election  vote  in  favor  of  the 
division  of  the  district,  or  change  of  boundaries  thereof,  the  same  shall 
be  declared  divided  into  common  or  independent  school  districts  according 
to  the  provisions  of  the  question  submitted.  The  part  of  the  district  re- 
taining the  schoolhouse  shall  retain  the  number  of  the  old  district. 

Hist.     '13,  c.   142,  part  of  g    1,   p.   504. 
Cross    ref .     Qualifications   of   voters :     See    annota- 
tion to   38:78. 

38:183.  Same:  Requisite  valuation.  No  new  independent  school 
district  shall  be  created  unless  it  shall  have  at  least  $150,000  of  taxable 
property  within  the  new  district  and  $150,000  of  taxable  property  be  left 
within  the  old  district,  as  shown  by  the  assessment  roll  of  the  preceding 
year ;  nor  shall  any  incorporated  city  or  town  be  divided  into  two  or  more 
independent  school  districts;  nor  shall  any  independent  school  district 
be  divided  if  there  is  any  outstanding  bonded  indebtedness  against  said 
district. 

Hist.      '13,    c.    142,    part   of    S    1,    p.    505,    changed 
from  a  proviso. 

38:184.  Branch  school:  How  obtained.  Whenever  the  parents  or 
guardians  of  10  or  more  children  of  school  age  residing  within  an  inde- 
pendent school  district,  and  who  reside  five  miles  or  more  from  the  school- 
house  of  such  district,  shall  petition  the  trustees  thereof  to  establish  a 
branch  school  for  their  benefit,  then  the  said  trustees  may,  if  they  deem 
it  advisable,  establish  a  school  in  said  independent  district,  to  be  located 
most  conveniently  for  the  benefit  of  said  petitioners,  and  the  same  shall 
be  maintained  and  be  under  the  supervision  of  said  trustees  of  such  inde- 
pendent district  the  same  as  any  other  school  in  the  district:  Provided, 
however,  That  no  such  school  shall  be  so  established  if  there  is  another 
school  in  the  same  district  within  three  miles  of  the  school  petitioned  to 
be  established.  No  changes  of  boundaries,  divisions,  or  organization  of 
new  districts  shall  take  effect  until  the  opening  of  the  school  year  suc- 
ceeding. 

Hist.     '13,  c.   142,  last  part  of   §    1,  p.  505. 

38:185.  Validation  of  formation.  All  proceedings  for  the  establish- 
ment, organization,  or  formation  of  rural  high  school  districts  and  inde- 
pendent school  districts  had  prior  to  March  5,  1913,  are  hereby  validated 
and  declared  legal,  and  all  rural  high  school  districts  and  independent 
school  districts  the  organization,  formation   or  establishment  of  which 
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have  been  attempted  prior  to  said  date  are  hereby  declared  to  be  legally 
formed,  established  and  organized. 

Hist.      '13,    c.    67,    S    1,    p.    304  ;    date    inserted    for 
phrase  "the  passage  and  approval  of  this  act." 

38:186.  Conclusive  evidence  of  formation.  In  all  cases  where  rural 
high  school  districts  and  independent  school  districts  have  heretofore  been, 
or  may  hereafter  be,  formed,  organized  or  established,  the  order  of  the 
board  of  county  commissioners  declaring  such  districts  formed  or  estab- 
lished, shall,  after  a  period  of  six  months  from  the  date  of  the  entry  of 
such  order,  be  conclusive  evidence  that  such  school  districts  have  been 
legally  formed,  established  and  organized. 

Hist.      '13,    c.   67,    §    2,    p.   304. 

38:187.  Corporate  powers.  The  district  so  established  is  consti- 
tuted a  body  corporate,  and  succeeds  to  the  title  of  all  property,  rights 
and  privileges,  and  assumes  and  must  discharge  and  pay  all  debts,  obliga- 
tions and  duties  belonging  to  or  devolving  upon  the  old  district  or  districts 
of  which  it  is  so  formed  and  established,  and  by  its  corporate  name  it  may : 

1.  Make  contracts,  sue  and  be  sued. 

2.  Take,  hold  and  convey  such  real  and  personal  property  only  as  is 
needed  for  actual  school  purposes. 

3.  Have  a  corporate  seal. 

4.  Choose  such  officers  as  are  herein  provided  for. 

Hist.     R.  C.  §  652,  reenacted  '11,  c.   159,  §   123,  p. 
529  ;  '93,  p.   187,   §   79,  reenacted  '99,  p.  85,   g   79. 

38:188.  Terms  of  office.  The  officers  of  such  district  shall  consist 
of  a  board  of  trustees,  composed  of  six  qualified  electors  who  are  resident 
freeholders  within  the  district.  The  first  board  of  trustees  must  be  ap- 
pointed by  the  board  of  county  commissioners  immediately  after  the  dis- 
trict is  so  established  and  shall  hold  their  offices  for  terms  as  follows,  to 
wit :  Two  until  the  next  school  election  under  the  provisions  hereof ;  two 
for  one  and  two  for  two  years  after  such  election,  and  until  their  successors 
are  elected  and  qualified.  Said  board  so  appointing  must  designate  the 
term  of  each  trustee  so  appointed. 

Hist.     R.  C.  §   653,  reenacted  '11,  c.   159,  §   124,  p.  holder    at    the    time    of    election,    such    a    person    is 

529  ;    '93,    p.    187,    §    80,    reenacted    '99,    p.    85,    §    80  ;  qualified    to    hold    an    office    for    which    he    was    dis- 

'03,  p.   335.  oualified    at    the    time    of    election,    if    between    the 

Qualification  of  trustees:     In  the  case  of  a  person  time  °*  SJ»d  election  and  the  time   that  he  qualified 

having  been    elected   to  the   office   of   school    director  m   such  office,  he   has  acquired  the  qualifications   in 

without    having    the    qualification    of    being    a    free-  whlch   he  was  deficient.     O.  A.  G.     LI -12,  p.  90. 

38:189.  Election:  Qualifications  of  voters.  There  must  be  an  elec- 
tion for  two  members  of  the  board  of  trustees,  to  be  held  on  the  first 
Tuesday  of  September  following  the  establishment  of  such  district,  and 
annually  thereafter  an  election  must  be  held  to  elect  two  trustees.  The 
clerk  of  the  board  must  give  at  least  10  days'  notice  of  the  time  and  place 
of  such  election  by  publication  in  a  newspaper,  and  by  three  posted  no- 
tices in  the  district,  and  at  all  elections  under  this  article,  voters  must 
have  the  same  qualifications  as  prescribed  for  the  general  elections  in  this 
state.  At  such  elections,  any  person  offering  to  vote  may  be  challenged 
and  required  to  take  all  oaths  required  for  voters  at  the  general  elections 
in  this  state,  and  on  refusing  to  take  such  oaths  must  not  be  allowed  to 
vote.  The  board  of  trustees  may  appoint  for  all  such  elections  two  judges 
and  one  clerk.  Voting  must  be  by  secret  ballot,  such  ballots  and  list  of 
voters  to  be  kept  for  60  days  by  the  secretary  of  said  school  board,  and  if, 
upon  counting  the  ballots,  there  is  a  tie  and  three  qualified  persons  have 
the  highest  and  an  equal  number  of  votes,  the  board  of  trustees  must  se- 
lect two  from  the  three,  and  when  there  is  a  failure  to  elect  by  reason  of 
a  tie  vote,  the  board  of  trustees  must  select. 
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Hist.      '11,   c.    159,    §    125   a,  p.    529,   reenacted   '17,  reenacted    R.    C.    §    654,    first    paragraph.      "Voters" 

c.    131,   p.  438,   subd.   125a;   '93,   p.    187,   first  part  of  substituted  for  "votes"  in  phrase  "list  of  voters." 
S    81,    reenacted    '99,    p.    85,    first  part  of    §    81  ;    '03,  Cross   ref.     Qualifications  of  voters':     See    annota- 

p.  335,  first  paragraph  ;  '07,  p.  316,  first  paragraph,  tion  to   38  :78. 

38:190.  Vacancies.  If  any  trustee  dies,  removes  from  the  district 
or  ceases  to  have  the  qualifications  for  such  office,  or  for  any  cause  his 
office  is  vacant,  or  he  neglects  or  refuses  to  act,  or  without  excuse  ceases 
to  attend  the  meeting  of  the  board  for  four  successive  regular  meetings 
thereof,  his  office  thereby  becomes  vacant  and  a  majority  of  said  board 
of  trustees  shall  appoint  another  qualified  person  to  fill  the  vacancy.  A 
trustee  so  appointed  shall  hold  office  until  the  next  regular  election  for  said 
district,  at  which  election  a  trustee  shall  be  elected  for  the  remainder  of 
the  unexpired  term  as  above  set  forth. 

Hist.  '17,  c.  131,  p.  438,  subd.  125b;  '93,  p.  187,  graph,  reenacted  '07,  p.  316,  second  paragraph,  re- 
second  part  of  §  81,  reenacted  '99,  p.  85,  second  enacted  R.  C.  §  654,  second  paragraph,  reenacted 
part    of    S    81,    reenacted    '03,    p.    335,    second    para-        '11,   c.   159,    §   125b,   p.   530. 

38:191.  Prohibition  against  contracts  with  trustees.  No  trustee 
shall  be  interested  directly  or  indirectly  in  any  contract  let,  or  made  by 
or  with  the  board,  or  with  any  officer  thereof,  or  in  any  supplies  furnished 
to  or  for  said  district,  or  a  surety  for  the  performance  of  any  contract 
with  said  board  or  district,  and  no  action  can  be  maintained  or  recovery 
had  against  said  board  or  district  upon  any  contract  or  obligation  in  which 
any  trustee  is  so  interested,  but  the  same  is  void. 

Hist.  R.  C.  §  655,  reenacted  '11,  c.  159,  §  126,  public  policy,  and  is  a  salutary  one  to  prevent  the 
1).  530  ;  '93,  p.  187,  §  82,  first  part,  reenacted  '99,  risk  of  abuses  in  the  public  service.  lb. 
P.  85,  $  82,  first  part,  reenacted  '05,  p.  71,  §  1,  first  Recovery  on  contract:  Money  paid  by  a  munic- 
,iar"'-  ipal  corporation  upon  a  void  contract  may  be  re- 
Trustee  to  borrow  money:  A  transaction  by  covered  back.  The  rule  that  neither  party  to  a 
which  the  trustees  of  independent  school  districts  transaction  will  be  permitted  to  take  advantage  of 
to  loan  money  from  the  district  sinking  fund  to  its  validity  while  retaining  its  benefits,  applies  only 
members  of  the  school  board  is  unlawful.  O.  A.  G.  to  voidable  contracts  and  not  to  contracts  of  a  mu- 
'09-10,   p.   42.  nicipal  corporation  that  are  absolutely  void.     lb. 

Construction:     This  statute  is  in  its  nature  penal  Time  of  contract:     Where  an  action  is  brought  to 
and  should   not  be  extended  by  construction   beyond  recover    money    paid    on    a    void    contract,    the    corn- 
its    natural     meaning.       Ind.     Sch.     Dist.    v.     Collins  p'aint  must  allege  that  such  contract  was  made  with 
(1908)    15  I.  535,  98  P.  857,   128  A.  S.  R.  76.  Ihe  defendant  during  the  time  that  he  was  a  mem- 
Intention    of    statute:      This    rule    is    founded    in  ber  of  the  board  of  trustees.     lb. 

38:192.  Qualification  and  organization  of  board.  Each  trustee 
shall,  before  entering  upon  the  duties  of  his  office,  take  and  subscribe  the 
official  oath,  which  must  be  tiled  with  the  county  school  superintendent. 
Immediately  after  the  appointment  of  such  trustees  by  the  board  of  county 
commissioners,  as  above  provided,  and  after  each  annual  election,  the 
trustees,  or  a  majority  thereof,  shall  meet  at  the  schoolhouse  and  organize 
as  a  board,  and  from  their  number  shall  select  a  chairman,  a  clerk  and  a 
treasurer,  or  they  may  elect  as  treasurer  some  competent  and  responsible 
person  who  is  not  a  trustee,  and  said  treasurer  shall  be  required  to  deposit 
the  school  moneys  in  such  bank  or  banks  as  will  pay  the  highest  rate  of 
interest  on  daily  balances,  dividing  the  money  to  two  or  more  banks  if 
the  same  offer  the  same  rates  of  interest.  Said  trustees  of  independent 
school  districts  may  provide  pay  or  compensation  for  the  clerk,  but  no 
other  school  officer  whatever  shall  receive  any  pay  or  compensation  for 
his  time  or  services  or  in  any  way  be  allowed  to  make  any  pecuniary  profit 
or  gain  by  reason  of  his  office,  and  any  school  officer  or  person  who  has 
the  custody  in  any  way  of  any  school  funds  shall  give  bonds  with  at  least 
two  good  sureties  in  double  the  amount  of  funds  likely  at  any  time  to  be 
in  his  custody. 

Hist.      '11,    c.    159,    §    127,    p.    530  ;    '93,    p.    187,    §  trustees    of    an    independent    school    district    is    en- 

82,   last  part,   reenacted  '99,  p.  85,   §   82  ;   '05,  p.  71,  titled   to   vote  upon    all    questions   considered   by   the 

last  part;  R.  C  §   656.  board,    whether    there    is    a    tie    or    not.      O.    A.    G. 

Chairman's  vote:     The  chairman  of  the  board   of  13-14,    p.    39. 

38:193.  Meetings  of  board.  Regular  meetings  of  the  board  of  trus- 
tees shall  be  held  on  the  second  Monday  of  each  month,  and  special  meet- 
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ing  may  be  called  by  the  chairman  of  the  board,  or  by  any  two  trustees, 
by  personal  notice  of  the  time  and  place  of  such  meetings  to  each  member 
of  the  board,  or,  if  he  cannot  be  found,  by  leaving  such  notice  at  his  place 
of  residence  with  some  person  of  suitable  age  and  discretion.  Four 
trustees  constitute  a  quorum  for  the  transaction  of  any  business,  but  a 
less  number  may  adjourn  any  regular  meeting  from  time  to  time,  until  a 
quorum  can  be  obtained,  but  no  meeting  of  the  board  not  provided  for  by 
the  rules  or  by  law  is  legal  unless  all  the  members  thereof  have  been  noti- 
fied as  provided  for  in  this  section. 

Hist.  R.  C.  §  657,  reenacted  '11,  c.  159,  §  128,  p. 
531  ;  '93,  p.  187,  §  83,  reenacted  '99,  p.  85,  §  -83. 

38:194.  Duties  and  powers  of  trustees.  The  board  of  trustees  of 
an  independent  school  district  shall  have  power  and  it  is  its  duty : 

Hist.      '17,    c.    59,    §    2,    p.    179;    '93,   p.    187,    §    84,         159,    §    129,    p.    531,    reenacted    *13,    c.    115,    §    17,   p 
reenacted    '99,    p.    85,    §    84,    reenacted    '03,    p.   430,    §         449,   reenacted   '13,   c.    159,    §    1,   p.   527 
2;    '07,   p.    304,    §    1 ;  R.  C.   §    658,    reenacted    '11,   c. 

38:195.  Same:  To  make  by-laws.  To  make  such  by-laws  for  their 
own  government  and  for  the  government  of  the  schools  of  the  district  as 
they  may  deem  expedient,  not  inconsistent  with  the  provisions  of  this 
chapter. 

Hist.  R.  C.  §  658,  subd.  1,  reenacted  '11,  c.  159, 
S  129a  1,  p.  531,  reenacted  '13,  c.  115,  §  17,  subd. 
129a  1,  p.  449,  reenacted  '13,  c.  159,  §  1,  subd.  129a 
I,  p.  527,  reenacted  '17,  c.  59,  §  2,  subd.  129a  1,  p. 
179  ;  '93,  p.   187,  §  84,  reenacted  '99,  p.  85,  §  84,  re- 

38:196.  Same:  To  employ  and  discharge  teachers.  To  employ  or 
discharge  teachers,  mechanics  and  laborers  and  to  fix,  allow  and  order 
paid  their  salaries  and  compensation  i^to  determine  and  charge  tuition  for 
pupils  residing  outside  the  boudaries  of  the  district  and  to  withhold  the 
salary  of  a  teacher  when  the  county  superintendent  notifies  the  board 
that  the  teacher  does  not  hold  a  valid  certificate. 


enacted   '03,   p.   430,   $    2,   reenacted    '07,   p.   304,    S    1. 
Cited:      Barton    v.    Rogers    (1912)    21    I.    609,    123 
P.   478,    Ann.   Cas.    1913E    192,    40    L.    R.   A.    (N.   S.) 
681. 


Hist.  '17,  c.  59,  §  2,  subd.  129a,  2,  p.  179  ;  '93, 
p.  187,  §  84,  subd.  2,  reenacted  '03,  p.  430,  §  2, 
subd.  2,  reenacted  '07,  p.  304,  §  1,  subd.  2,  reenacted 
R.  C.  §  658,  subd.  2,  reenacted  '11,  c.  159,  §  129a  2, 
P  531  ;  '13,  c.  115,  g  17,  subd.  129a  2,  p.  449;  '13, 
c.    159,   g    1,   subd.   129a  2,   p.   527. 

Cross  ref.  Tuition  of  nonresident  high  school 
pupils:     38:262-265. 

Board's  power  paramount:  The  board  of  trustees 
and  not  the  superintendent  of  schools  or  the  clerk 
of  the  district  has  power  to  contract  or  deal  with 
tear-hers  in  the  matter  of  employment.  Hermann 
v.  Ind.   Dist.    (1913)    24  I.   554,   125  P.    1159. 

Removal  of  teacher:  The  trustees  of  an  inde- 
pendent school  district,  unlike  those  of  an  ordinary 
school    district,    have    unlimited    power    to    dismiss    a 


teacher  either  with  or  without  notice,  and  the  ex- 
ercise of  that  power  is  not  subject  to  review  or 
control  by  the  courts.  Ewin  v.  Ind.  Sch.  Dist.  No. 
8  (1904)  10  I.  102,  77  P.  222;  Hermann  v.  Ind. 
Sch.   Dist.   No.    1    (1913)    24  I.   554,    135  P.    1159. 

The  motive  and  purpose  of  a  board  of  school 
trustees  in  discharging  a  teacher  under  this  section 
cannot  be  put  in  issue  in  an  action  for  damages 
under  the  charge  of  a  civil  libel.  Barton  v.  Rogers 
(1912)  21  I.  609,  617,  123  P.  478,  Ann.  Cas.  1913E 
192,   40   L.   R.   A.    (N.   S.)   681. 

Tuition:  Board  of  education  of  independent  school 
districts  can  fix  the  rate  of  tuition  charged  for  non- 
resident pupils.  '15,  p.  142  (§  197)  relates  only 
to  tuition  chargeable  for  attendance  in  high  schools 
in  other  districts.  O.  A.  G.  to  Matthew  Golden, 
1-16-17. 


38:197.  Same:  To  make  levies.  To  levy  a  special  tax,  if  neces- 
sary, which,  when  added  to  money  apportioned  by  the  county  superin- 
tendent of  schools,  will  be  sufficient  to  provide  funds  for  the  maintenance 
of  the  schools  for  nine  months  in  each  year.  The  special  taxes  levied  by 
said  board  of  trustees  for  the  payment  of  interest  on  bonds  and  sinking 
fund,  for  payment  of  bonds  at  maturity,  together  with  the  levy  for  the 
maintenance  of  schools,  shall  not  exceed  10  mills  on  the  dollar  of  the 
assessed  valuation  of  all  property  in  the  district :  Provided,  That  the  state 
board  of  education  may  authorize  a  particular  district  to  increase  its  levy 
to  15  mills  upon  a  showing  of  financial  conditions  that  in  the  opinion  of 
the  said  board  justifies  such  increase:  And,  Provided  further,  That  dis- 
tricts maintaining  rural  school  routes  may  levy  an  additional  tax  of  not  to 
exceed  4  mills  for  the  support  of  such  rural  routes. 

Hist.     '17,    c.    59,    S    2,   subd.    129a,    3,   p.    179;    '93  {j    129a,   3,   p.   531,   reenacted   '13,   c.    115,   §    17,   subd. 

p.    187,    §    84,    subd.    3,    reenacted    '99,    p.    85,    §    84,  129a  3,  p.  449;  '13,  c.   159.  $   1,  subd.   129a  3.  i>.  528. 

subd.    3;   '03,   p.   430.    §   2,   subd.    3;   '07,   p.    304,   §    1,  (See   Buck   v.   Trustees  St.   Maries   Sch.   Dist.    (1915) 

subd.   3,  reenacted  R.  C.   §   658,  subd.   3;   '11,  c.   159,  28   I.  293,    154   P.   372.) 
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38:198.  Same:  To  provide  equipment.  To  provide  furniture,  fix- 
tures, apparatus,  library  and  everything  needed  in  the  schooihouse  or  for 
the  use  of  the  board. 

Hist.     '11,  c.   159,   §    129a  4,  p.  532,  reenacted  '13,  reenacted  '99,  p.  85,   §   84,  subd.  4,  reenacted   '03,  p. 

c.    115,    §    17,   subd.    129a  4,   p.   449,   reenacted   '13,   c.  430,   §  2,  subd.  4,  reenacted  '07,  p.  304,  §  1,  subd.  4, 

159,   §    1,   subd.   129a  4,  p.   528,   reenacted   '17,   c.   59,  reenacted  R.   C.   §   658,   subd.   4. 
§   2,   subd.  129a  4,  p.  180;  '93,  p.  187,  §   84,  subd.  4, 

38:199.      Same:      To    repair,  insure  and    preserve  school    property. 

To  rent,  repair  and  insure  schoolhouses  and  property  and  preserve  the 
same  for  the  benefit  of  the  schools  of  the  district. 

Hist.     R.  C.   §   658,  subd.   5,   reenacted  '11,  c.   159,  5,   p.    180  ;   '93,   p.   187,    §   84,   subd.   5,   reenacted  '99, 

§    129a,   5,   p.   532,  reenacted   '13,   c.   115,    §    17,   subd.  p.  85,  §  84,  subd.  5,  reenacted  '03,  p.  430,  §  2,  subd. 

129a    5,    p.    449,    reenacted    '13,    c.    159,    §    1,    subd.  5,   reenacted  '07,  p.  304,   §   1,  subd.  5. 
129a  5,  p.   528,  reenacted  '17,  c.  59,    §   2,  subd.    129a 

38:200.  Same:  To  build  and  remove  schoolhouses.  To  build  or 
remove  schoolhouses  and  buildings  and  to  purchase  or  sell  school  lots. 

Hist.     R.   C.   §   658,  subd.   6,  reenacted   '11,  c.   159,  180;  '93,  p.   187,   §  84,  subd.   6,  reenacted  '99,  p.  85, 

S    129a,    6,   p.   532,   reenacted   '13,  c.   115,   §    17,   subd.  S84,   subd.  6,  reenacted  '03,   p.  430,  §   2,  subd.  6,  re- 

1.29a  6,  p.  450,  reenacted  '13,  c.  159,   §   1,  subd.   129a  enacted  '07,  p.  304,  §  1,  subd.  6. 
6,  p.  528,  reenacted  '17,  c.  59,   §   2,   subd.   129a  6,   p. 

38:201.  Same:  To  expel  pupils.  To  expel  pupils  from  school  who 
refuse  to  obey  the  rules  thereof  and  to  exclude  from  school  children  under 
6  years  of  age. 

Hist.     R.  C.   §   658,   subd.   7,   reenacted  '11,   c.   159,  7,    p.   180;   '93,   p.    187,    §    84,   subd.   7,   reenacted   '99, 

§    129a   7,   p.   532,    reenacted    '13,   c.    115,    §    17,    subd.  p.   85,    S    84,    subd.    7  ;    '03,   p.    430,    §    2,    subd.   7,   re- 

129a    7,    p.    450,    reenacted    '13,    c.    159,    §     1,    subd.  enacted  '07,  p.   304,   §    1,   subd.   7. 
129a  7,  p.   528,  reenacted   '17,  c.  59,    §   2,   subd.   129a 

38:202.  Same.  To  determine  number  of  teachers  and  length  of 
term.  To  determine  the  number  and  qualifications  of  teachers  who  shall 
be  employed,  to  determine  if  school  shall  be  maintained  for  more  than  nine 
months,  to  fix  the  date  of  the  beginning  of  the  school  year,  to  determine 
the  length  of  the  school  day  and  to  provide  for  the  dismissal  of  primary 
pupils  before  the  regular  time  of  closing  school. 

Hist.     '11,  c.   159,   §    129a  8,  p.   532,  reenacted  '13,  8,  reenacted  '99,  p.   85,   §  84,   subd.  8,  reenacted  '03, 

c.    115,    §    17,   subd.    129a  8,   p.   450,   reenacted   '13,   c.  p.  430,  §  2,  subd.  8,  reenacted  '07,  p.  304,  §   1,  subd. 

159.    §    1,   subd.   129a  8,   p.   528,   reenacted  '17,   c.    59,  8,  reenacted  R.  C.  §   658,   subd.  8. 
§    2,    subd.    129a  8,    p.    180  ;    '93,    p.    187,    §    84,    subd. 

38:203.  Same:  To  require  pupils  to  furnish  books.  To  require 
pupils  to  be  furnished  with  proper  and  suitable  books  and  supplies  as  a 
condition  of  membership  in  the  schools. 

Hist.     '11   c.    159,   §    129a  9,   p.   532,   reenacted   '13,  reenacted    '99,    p.    85,    §    84,    subd.    9,    reenacted    '03, 

c.    115,   §    17,   subd.   129a  9,   p.   450,   reenacted   '13,   c.  p.  430,  §  2,  subd.  9,  reenacted  '07,  p.  304,  §   1,  subd. 

159,    S    1,   subd.    129a  9,  p.   528,   reenacted   '17,   c.   59,  9     reenacted  R.  C.   §   658,  subd.  9. 
S   2,  subd.   129a  9,  p.   180  ;  '93,  p.  187,   §  84,  subd.  9, 

38:204.  Same:  To  exclude  sectarian  matters.  To  exclude  from 
the  schools  and  school  libraries  of  said  district  all  books,  papers  and  cate- 
chisms of  a  sectarian  nature. 

Hist.      R.    C.    §    658,    subd.    10,    reenacted    '11,    c.  subd.    129a    10,   p.    180;  '93,    p.    187,    §    84,    subd.    10, 

159,    §    129a   10,   p.    532,   reenacted   '13,   c.    115,   §    17,  reenacted   '99,    p.    85,    §  84,    subd.    10,    reenacted   '03, 

subd.    129a    10,    p.    450,    reenacted    '13,    c.    159,    §    1,  i>.    430,    §    2,    subd.    10,  reenacted    '07,    p.    304,    §    1, 

subd.    129a    10,    p.    528,    reenacted    '17,    c.    59,    §    2,  subd.    10. 

38:205.  Same:  To  require  teachers  to  conform  to  law.  To  re- 
quire teachers  to  conform  to  the  law  of  the  state  and  regulations  of  the 
school  board. 

Hist.     '11,  c.  159,  §   129a  11,  p.  532,  reenacted  '13,  '03,   p.    430,    §    2,   subd.    11,    reenacted    '07,    p.    304,    § 

c.   115,   S   17,  subd.   129a  11,  p.  450,  reenacted  '13,  c.  1,   subd.   11,   reenacted   R.    C.    §    658,    subd.    11. 
159    §    1,  subd.   129a  11,  p.  528,  reenacted  '17,  c.  59,  Cited:      Barton    v.    Rogers    (1912)    21    I.    609,    123 

*  2,    subd.    129a   11,   p.    180;   '93,   p.   187,    §   84,   subd.  P.   478,   Ann.   Cas.    1913E   192,   40   L.   R.   A.    (N.   S.) 
11     reenacted    '99,    p.    85,    §    84,    subd.    11,    reenacted  681. 

38:206.  Same:  To  protect  morals  and  health.  To  protect  the 
morals  and  health  of  the  pupils  while  at  school. 

Hist.     R.  C.  8  658,  subd.  12,  reenacted  '11,  c.   159,        p   .180  ;  93,  p.   187,   §   84,   subd.    12,  reenacted   '99,   p. 

*  129a  12,  p.   532,  reenacted   '13,  c.   115,   §    17,  subd.        85,   £    ('.4.   subd.   12,  reenacted   '03,   p.   430,   §    2,  subd. 
129a  12,  p.  450,  reenacted  '13,  c.  159,  §  1,  subd.  129a        12,   reenacted   '07,   p.   304,   §    1,   subd.    12. 

12,   p.   528,   reenacted  '17,  c.   59,   §   2,   subd.    129a   12, 
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38:207.  Same:  To  acquire  gymnasiums  and  playgrounds.  To  pur- 
chase or  otherwise  acquire  grounds  or  sites  for  playgrounds  and  gymna- 
siums and  build  and  erect  gymnasiums  in  their  districts,  either  in  connec- 
tion with  school  buildings  or  as  separate  buildings ;  to  equip  and  maintain 
all  such  playgrounds  and  gymnasiums  with  all  necessary  apparatus  and 
fixtures;  to  issue  and  sell  bonds  in  the  manner  as  provided  for  by  law  to 
raise  money  for  the  purpose  of  buying  such  grounds,  sites  and  building 
such  gymnasiums  and  purchasing  apparatus  and  fixtures  therefor;  to 
levy  for  the  proper  maintenance  and  care  of  the  gymnasium  and  grounds 
a  special  tax  which  shall  not  exceed  1  mill  on  the  dollar;  to  prescribe  the 
rules  and  regulations  for  the  use  of  such  playgrounds,  gymnasiums  and 
apparatus  by  the  pupils  of  their  districts  and  by  which  others  than  the 
pupils  of  their  districts  may  use  the  same  and  to  fix  the  membership  fee 
which  such  other  persons  shall  be  compelled  to  pay  for  such  privileges; 
and  to  do  all  other  things  in  connection  with  the  purchasing  or  acquiring 
the  sites  and  building  gymnasiums  and  the  equipping  playgrounds  and 
gymnasiums  with  necessary  apparatus  and  fixtures  which  are  not  pro- 
hibited by  law. 

Hist.     '17,  c.  59,  §  1,  p.  179  ;  '13,  c.  14,  §  1,  p.  53. 

38:208.  Independent  districts,  class  A:  Additional  powers.  When 
an  independent  school  district  shall  employ  20  or  more  teachers  it  shall 
be  known  as  an  independent  district  class  A  and  shall  have,  in  addition 
to  the  above  enumerated  powers  and  duties,  the  following  special  powers 
and  duties: 

Hist.      '17,   c.    59,    §    2,   subd.    129b,   p.    180;   '11,   c.  Number    of    teachers:      Where    a   petitioner    relies 

159,   §   129b,  p.  532  ;  '13,  c.   115,  §   17,   subd.   129b,  p.  upon  this  section  but  fails  to  allege  the  number  of 

450  ;  '13,  c.  159,   §   1,  subd.  129b,  p.  528.      (See  Buck  teachers  employed  in  said  district  his  petition  is  bad 

v.   Trustees   St.   Maries   Sch.   Dist.    (1915)    28   I.    293,  on    demurrer.      Buck    v.    Trustees    St.    Maries    Sch. 

154   P.   372.)  Dist.   (1915)  28  I.  293,  154  P.  372. 

Cross    ref.     Exemption   as  to  eighth   grade  exami- 
nations:    38:303. 

38:209.  Same:  To  adopt  courses  of  study.  To  adopt  a  course  of 
study  for  their  system  of  schools  other  than  the  state  course,  if  they  so 
elect,  and  to  prescribe  the  examinations,  tests  and  qualifications  necessary 
for  pupils  to  enter  the  various  grades  of  the  elementary  school  and  of  the 
high  school. 

Hist.     '11,  c.   159,   §   129b  1,  p.   532,  reenacted  '13,        159,    §    1,  subd.   129b   1,  p.   529,   reenacted   '17,   c.   59, 
c.   115,   §    17,   subd.   129b   1,   p.   450,   reenacted   '13,  c.        §2,    subd.    129b    1,    p.    181. 

38:210.  To  adopt  textbooks.  To  adopt  textbooks  for  their  system 
of  schools  and  to  make  such  contracts  with  the  publishers  as  shall  seem 
for  the  best  interests  of  the  district :  Provided,  That  this  section  shall  not 
operate  to  destroy  any  contract  now  in  force,  but  shall  operate  in  the  selec- 
tion of  books  for  which  the  district  is  not  now  under  contract  and  shall 
operate  in  the  selection  of  all  books  on  and  after  September  1,  1913. 

Hist.     '11,  c.   159,   §   129b  2,  p.  533,  reenacted  '13,        159,    §    1,    p.    529,    reenacted    '17,    c.    59,    §    2,    subd. 
c.    115,  §    17,  subd.   129b,   2,  p.  450,  reenacted  '13,   c.         129b   2,   p.    181. 

38:211.  To  employ  superintendent.  To  employ  a  superintendent  of 
schools  for  a  term  not  to  exceed  three  years,  who  shall  be  the  executive 
officer  of  the  board,  with  such  powers  and  duties  as  they  may  prescribe, 
together  with  such  powers  and  duties  as  are  now  or  may  hereafter  be 
prescribed  by  the  laws  of  the  state ;  to  fix,  allow  and  order  paid  his  salary 
and  to  discharge  said  superintendent  for  incompetency,  immorality  or 
gross  neglect  of  duty. 

Hist.     '11,  c.   159,  §   129b  3,  p.  533,  reenacted  '13,  under   this    section    could    absolutely   rely   on    a   con- 

c     115,   §   17,   subd.   129b   3,   p.  450,  reenacted  '13,  c.  tract  of  employment  and  only  be  discharged  for  in- 

159,   §    1,   subd.   129b  3,   p.   529,  reenacted   '17,   c.   59,  competency,    immorality,    or    gross    neglect    of    duty. 

§  2,  subd.  129b  3,  p.  181.  Buck  v-  Trustees  St.  Maries  Sch.   Dist.    (1915)    28   I. 

Contract    with    superintendent:      It    has    been    in- 
ferential^  decided    that   a    superintendent   employed 
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38:212.  Issuance  of  funding  bonds.  The  board  of  trustees  of  any 
independent  school  district,  organized  under  any  general  or  special  law, 
may  issue  negotiable  coupon  bonds  of  their  district  for  the  purpose  of 
paying,  funding,  refunding,  purchasing  and  redeeming  the  outstanding 
bonded  indebtedness  of  their  district,  whenever  the  same  can  be  done  to 
the  profit  or  advantage  of  the  district  and  without  the  district  incurring 
any  additional  indebtedness  or  liability  exceeding  in  any  year  the  income 
or  revenue  provided  for  such  year.  Said  bonds  must  bear  interest  at  a 
rate  not  exceeding  6  per  cent  per  annum,  payable  semiannually  at  the 
office  of  the  treasurer  of  the  district,  or  at  such  banking  house  in  the  city 
of  New  York  as  may  be  designated  by  the  board  of  trustees;  and  the 
principal  of  said  bonds,  or  any  part  thereof,  may,  at  the  option  of  the 
district,  be  paid  at  any  time  after  10  years,  and  must  be  paid  within  20 
years  from  the  time  they  are  issued,  and  in  the  order  in  which  they  are 
issued  and  numbered.  Semiannual  interest  coupons  covering  the  interest 
to  become  due  must  be  attached  to  each  bond;  the  bonds  must  be  signed 
by  the  presiding  officer  of  the  board  and  attested  by  its  secretary  and 
the  seal  of  the  district,  if  it  has  a  seal,  and  the  coupons  must  be  signed 
and  the  bonds  registered  by  the  treasurer  of  the  board.  No  bond  shall 
be  sold  at  less  than  its  par  value,  and  the  proceeds  thereof  must  be  devoted 
to  the  payment,  redemption  or  refunding  of  the  outstanding  bonded  in- 
debtedness of  the  district. 

Hist.      '15,  c.   108,   §    1,  p.   250.      Changes   made  in  Cited:      Barton    v.    Moscow   etc.    Sch.   Dist.    (1892) 

first    sentence:       Repetitious    "redeeming"     omitted.  8  I.  270,  29  P.  43. 

"and"    changed    to    "or"    to    express    evident    intent  Bonded  indebtedness:     An  independent  school  dis- 

and  the   word     bonded      restored  preceding      mdebt-  trict   has   authority   to   issue    funding   bonds   for   the 

edness     on   the  authority  of  the  last  sentence.      90-  purpose  of  funding  bonded  indebtedness  and  not  for 

91,  p.  129,  fe  737,  reenacted    99    p    84    §  1    reenacted  other  purpOSes.     O.  A.  G.  to  W.  J.  Mitchell,  1-15-16  ; 

R.  C.  659,  substantially  reenacted    11,  c.   159,   §   130,  to   E     O     ^isson     4  14  15 
p.   533. 

38:213.      Bond  elections  for  the  erection  of  school  buildings.      The 

board  of  trustees  of  any  independent  district  may,  whenever  two-thirds 
of  the  board  so  decide,  submit  to  the  qualified  electors  of  the  state  of  Idaho, 
who  are  resident  freeholders  or  householders  of  the  district,  at  an  elec- 
tion to  be  held  for  that  purpose  and  to  be  called  and  conducted  as  other 
school  elections  in  said  district,  the  question  whether  the  board  shall  be 
authorized  to  issue  the  negotiable  coupon  bonds  of  the  district  in  an 
amount  to  be  mentioned  in  the  notice  of  election,  not  to  exceed  5  per  cent 
of  the  assessed  valuation  of  the  property  in  said  district,  for  the  purpose 
of  providing  and  improving  schoolhouses  and  grounds  and  furniture,  appa- 
ratus, and  fixtures  for  said  district,  or  for  any  or  either  of  said  purposes ; 
and  if  at  such  election  two-thirds  of  the  qualified  electors  of  said  district 
voting  at  said  election  assent  thereto,  the  board  of  trustees  may  issue 
such  bonds  of  the  district  to  the  amount  and  for  the  purpose  designated 
in  said  notice,  which  bonds  shall  be  in  all  respects  similar  to,  and  shall  be 
signed,  negotiated,  registered,  bear  interest  and  be  made  payable  as  the 
bonds  provided  for  in  the  last  preceding  section ;  and  no  bond  shall  be  sold 
for  less  than  its  par  value,  and  the  proceeds  thereof  must  be  devoted  to 
the  purposes  mentioned  in  said  notice. 

Hist.      '13,    c.    158,    p.    526;    '90-91,    p.    129,    §    738,  Date   of   bonds:      The  dating   of   the  bonds   should 

reenacted    '99,    p.    84,    §     1,    substantially    reenacted  correspond  with  both  the  notice  of  election  and  the 

R.  C.   §  660  ;  '11,  c.   159,   §   131,  p.   534.  notice  of  sale  of  bonds.     O.  A.  G.  '11-12,  p.  53. 

Cross    ref.     Qualifications  of  voters:     See    annota-  Cottages:      Independent   school   district  is  not   au- 

tion  to  38  -78  thorized    to    bond    for   the   purpose   of    building   cot- 

'            .,.'.,.,           ,      .    ,.  A  •  x         ™      ,.     .,      .  tages  to  accommodate  teachers.     O.  A.   G.  to   E.   O. 

Bond  limit  of  independent  districts:     The  limit  of  Sisson,   4-11-16. 

indebtedness  of    5   per  cent  above   specified   was  not  _.     '.                "        __       _JS.                     ,              ,      - 

V            ,             «     *.  j    u      'in           r0  '         ,7,     ot    _„  Digging    well:      Expenditure    may   be    made    from 

changed    or    affected    by     17     c.    58,    p.    173,    et    seq.  the  fundg  raiged  frQm  bond  gaJe  under  aboye  gecti(>n 

O.  A.  G.  to  W.  *.  Brewer,  4-5-17.  to   dig   well    for    schooi    on    school    premises.      O.   A. 

Automobile  for  transporting  pupils:     The  trustees  G.  to  Myrtle  Journey,  5-9-T7. 
may,    from    the    funds    derived    from    bonds    issued  Publication  of  notice  of  election:     Notice  of  bond 

under  this  section,  purchase  automobile  to  transport  e'ection    must    be    published    and    posted    since    the 

pupils  to  school,   if  the  necessity  for  such  purchase  provisions  of  this  section  require  it  to  be  construed 

therefor    is    clear.      O.    A.    G.    to    Myrtle    Journey,  with   38:189.     O.  A.  G.  to  I.   S.  D.  No.    1,  Jefferson 

5-9-17.  Co.,   8-3-17. 
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Qualifications   of   electors:      One   in   order  to   vote  "householder"  is  one  who  is  the  head  of  the  family 

in  a  bond  election   in   an   independent  district  must  upon    whom    a   family   depends.      Strictly    construed' 

be  a  citizen  of  the  United  States,  must  have  resided  wives    of    householders    would    not    be    qualified    to 

within  the  state  six  months,  and  within  the  county  vote,    but   the    legislature    undoubtedly   meant    to   in- 

30   days  previous  to  election,    and  must  be   either   a  elude  them  as  voters.     In  the  case  of  a  mother  and 

resident  freeholder  or  a  resident  householder  of  the  daughter  living  together  wherein  the   mother  is  the 

district.      As    to    freeholders,    there    is    no    question  freeholder    and    the    daughter    the    wage    earner    the 

that  husband   and  wife  may  both   vote  if   the  prop-  one    who    is   the    most  depended   upon   is   the    house- 

erty    which    they    own    is    community    property.      A  holder.     O.  A.  G.   '11-12,  p.  89. 

38:214.  Tax  levy  for  redemption  of  bonds.  The  board  of  trustees 
of  any  such  district  that  has  issued  bonds  under  either  of  the  last  two 
preceding  sections  must  annually  levy  upon  all  taxable  property  of  the 
district,  in  addition  to  other  authorized  taxes,  a  tax  sufficient  to  pay  the 
interest  on  all  bonds  so  issued  as  it  falls  due,  and  also  to  constitute  a 
sinking-  fund  for  the  payment  of  the  principal  thereof  within  20  years 
from  the  time  the  bonds  are  issued ;  which  taxes  shall  be  levied,  assessed, 
collected  and  paid  over  in  the  district,  and  shall  be  devoted  to  the  payment 
of  the  principal  and  interest  of  said  bonds  only;  and  the  accumulated 
sinking  fund  may  be  used  for  the  redemption  of  said  bonds  at  any  time 
after  10  years  from  the  date  of  their  issue. 

Hist.  '11,  c.  159,  §  132,  p.  534  ;  '90-91,  p.  129,  § 
739,  reenacted  '99,  p  129,  §  739,  reenacted  R.  C.  § 
661. 

38:215.  Redemption  of  bonds  sold  to  state.  Whenever  bonds  of 
independent  school  districts  in  the  state  of  Idaho  have  been  sold  to  the 
state,  the  treasurer  of  such  school  district  when  any  funds  are  available 
for  the  redemption  of  such  bonds  or  the  interest  coupons  thereon,  shall 
send  the  money  for  the  redemption  of  such  bonds  or  interest  coupons 
thereon  to  the  state  board  of  land  commissioners  at  Boise,  Idaho,  for  the 
redemption  thereof;  the  said  state  board  of  land  commissioners  upon  re- 
ceipt of  such  money,  if  received  at  the  proper  time  for  the  payment  or 
redemption  of  either  the  bond  or  coupon  shall  mark  such  bond  or  coupon 
cancelled  and  paid,  and  shall  forthwith  return  the  same  to  the  treasurer  of 
the  school  district  sending  the  money  therefor. 

Hist.     '13,  c.   148,   §   3,   p.   517.  / 

38:216.  Application  of  school  law.  All  the  provisions  of  this  chap- 
ter providing  for  a  public  school  system,  wherein  not  contradictory  to  or 
inconsistent  with  the  provisions  of  this  article,  and  which  may  be  appli- 
cable to  the  objects  thereof,  are  adopted  as  a  part  of  the  law  governing 
the  establishment  and  management  of  independent  school  districts.  All 
the  provisions  of  this  code  applicable  to  independent  school  districts  shall 
also  apply  to  special  independent  school  districts. 

Hist.  '11,  c.  159,  §  133,  p.  534;  '93,  p.  187,  §  85, 
reenacted  '99,  p.  85,  §  85,  reenacted  R.  C.  §  662. 

ARTICLE   12. 
TEACHERS'  RETIREMENT  FUND. 

38:217.  Teachers'  retirement  fund:  Creation.  The  board  of  trus- 
tees of  any  independent  school  district  employing  30  or  more  teachers 
is  hereby  authorized  to  establish  a  teachers'  retirement  fund  and  shall  be 
authorized  to  pay  out  of  such  fund  a  sum  not  to  exceed  $40  per  month  to 
any  male  teacher  60  years  of  age  or  any  female  teacher  55  years  of  age : 
Provided,  That  any  such  male  teacher  to  be  eligible  to  such  retirement 
shall  have  been  actively  engaged  in  teaching  for  35  years,  15  of  which, 
including  the  last  10,  shall  have  been  in  said  school  district,  and  that  any 
such  female  teacher  shall  have  been  actively  engaged  in  teaching  for  30 
years,  15  of  which,  including  the  last  10,  shall  have  been  in  said  school 
district. 

Hi»t.     '17,  c.  33,  first  part  of  §   1,  p.  76. 

38:218.  Same:  Old  age  insurance.  The  board  of  trustees  may,  in 
its  discretion,  use  all  or  any  part  of  such  fund  for  the  purpose  of  obtain- 
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ing  old  age  insurance  for  the  benefit  of  any  or  all  such  teachers  as  are 
or  may  hereafter  be  entitled  to  retirement  or  to  benefits  under  the  pro- 
visions of  this  chapter:  And,  Provided  further,  That  no  such  teacher 
shall  be  entitled  to  retirement  or  benefits  as  herein  provided  unless  such 
teacher  shall  have  paid  all  assessments  levied  against  him  or  her  as  herein- 
after provided. 

Hist.      '17,   c.    33,   last  part  of   §    1,   p.    76. 

38:219.  Same:  Permanent  disability  fund.  The  board  of  trustees 
of  any  such  school  district  may  also  make  provisions  for  such  teachers  as 
may  become  permanently  incapacitated  from  teaching  while  in  the  service 
of  such  district :  Provided,  however,  That  the  said  beneficiary  shall  have 
served  in  said  district  for  a  period  of  not  less  than  10  years. 

Hist.      '17,   c.    33,    §    2,   p.   76. 

38:220.      Same:     Teachers    while     in    active    service    not    entitled. 

No  teacher  of  any  school  district  coming  under  the  provisions  of  this 
article  who  may,  by  making  application  therefor  or  by  action  of  the  board 
of  trustees,  be  entitled  to  receive  the  benefits  from  the  teachers*  retire- 
ment fund  or  from  any  old  age  insurance  obtained  by  such  board  of  trus- 
tees, as  provided  in  this  article,  shall  be  entitled  to  receive  such  benefit 
while  drawing  a  salary  as  a  teacher  in  active  service. 

Hist.      '17,   c.   33,    §    3,    p.    76. 

38:221.  Levy  to  create  fund:  Limit  of.  The  moneys  for  the  use 
of  the  teachers'  retirement  fund  shall  be  obtained  by  a  special  levy  upon 
said  school  district,  such  special  levy,  however,  not  to  exceed  one-tenth 
of  1  mill,  and  from  gifts  and  bequests  that  may  be  made  to  said  fund  and 
from  assessments  paid  by  the  employees  of  such  districts  which  may  be 
levied  by  the  board  of  trustees  of  such  district :  Provided,  however,  That 
this  article  shall  not  be  construed  as  requiring  the  board  of  trustees  of 
such  district  to  levy  an  assessment  against  the  employees  of  such  districts 
for  the  purpose  of  creating  or  partly  creating  said  fund,  but  that  such 
levy  against  the  employees  of  such  district  may  be  made  by  such  board, 
in  its  discretion. 

Hist.      '17,   c.   33,   §   4,  p.   77. 

38:222.  Fund,  when  created,  permanent.  The  board  of  trustees  of 
such  school  district  having  once  established  such  retirement  fund  no  act 
of  such  board  thereafter  shall  vacate,  set  aside  or  abolish  such  fund,  nor 
vacate  the  act  of  the  board  of  trustees  of  such  district  adopting  the  plan 
of  benefits  provided  for  in  this  article,  nor  shall  such  board  of  trustees 
have  any  power  or  authority  after  any  such  teacher  may  have  once  been 
retired  under  the  provisions  of  this  article  to  decrease  the  amount  per 
month  which  such  retired  teacher  at  the  time  of  such  retirement  is  en- 
titled to  receive  as  provided  for  by  the  board  of  trustees  of  such  school 
district. 

Hist.      '17,   c.   33,   §    5,   p.   77. 

ARTICLE   13. 
RURAL  HIGH  SCHOOL  DISTRICTS. 

38:223.  Formation:  Petition.  When  the  heads  of  a  majority  of  the 
families  residing  in  each  of  two  or  more  regularly  organized  school  dis- 
tricts in  this  state,  not  having  within  their  limits  an  incorporated  city, 
shall  petition  the  board  of  county  commissioners  of  their  county  to  unite 
them  into  a  rural  high  school  district,  for  the  purpose  of  maintaining  a 
rural  high  school  therein,  the  said  board  of  county  commissioners  shall 
submit  the  question  to  a  vote  of  the  qualified  electors  of  the  districts  so 
petitioning  at  a  special  election  called  for  that  purpose,  within  60  days 
from  the  date  of  the  receipt  of  such  petition :    Provided,  That  the  proposed 
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rural  high  school  district  shall  not,  except  with  the  unanimous  consent  of 
the  board  of  county  commissioners,  embrace  a  greater  territory  than  that 
included  within  a  6-mile  radius  from  the  proposed  center  of  the  district. 


Hist.  '11,  c.  159,  §  134,  p.  535;  '09  p.  73,  S.  B. 
71,   §   1. 

Cross  ref.  Validation  of  formation:  38:185.  Con- 
clusiveness after  six  months:  38:186.  Joint  rural 
high  school  district:  38:249.  No  dismemberment 
by  division  of  county:  38:250.  Qualifications  of 
voters:     See  annotations  to  38:78. 

Area:  Radius  of  6  miles  permits  maximum  area 
of   113.1   square  miles. 

Conclusiveness  of  organization:  Legal  organiza- 
tion of  rural  high  school  will  be  presumed  after 
two  years.  Pickett  v.  Comrs.  (1913)  24  I.  200,  133 
P.   112.     But  now  see  38:186. 

Jurisdictional  requisites:  There  are  two  jurisdic- 
tional requisites  of  the  creation  of  a  rural  high 
school     district :       First,     filing    with    the    board    of 


county  commissioners  the  requisite  petition ;  and 
second,  the  submission  of  the  question  to  a  vote  of 
the  electors.  If  a  majority  of  the  votes  cast  at 
such  election  are  in  favor  of  creating  the  district, 
the  district  is  thereby  created.  Pickett  v.  Comrs. 
(1913)    24  I.  200,  133  P.   112. 

Schools  constituting  district:  It  is  possible  but 
not  advisable  for  a  school  having  less  than  five 
pupils,  but  which  had  not  been  declared  by  the 
county  school  superintendent  to  have  lapsed  to  be 
a  constituted  part  of  a  rural  high  school  district. 
O.  A.  G.   '11-12,  p.  87. 

Where  a  rural  high  school  district  consists  of  but 
two  common  school  districts,  neither  common  school 
district  can  withdraw,  since  the  plain  intent  of  the 
law  was  that  rural  high  school  districts  should  be 
composed  of  two  or  more  common  school  districts. 
See  38:243.     O.  A.  G.  '13-14,  p.  37. 


38:224.  Consolidation  of  rural  high  school  districts.  When  a  ma- 
jority of  the  heads  of  families  who  are  residents  in  each  of  the  two  or 
more  regularly  organized  rural  high  school  districts  in  this  state,  or  one 
or  more  regularly  organized  high  school  districts  and  one  or  more  regularly 
oganized  school  districts,  shall  petition  the  board  of  county  commissioners 
of  their  county  to  unite  them  into  a  single  rural  high  school  district  for 
the  purpose  of  maintaining  a  rural  high  school  therein,  the  said  board  of 
county  commissioners  shall  submit  the  question  to  a  vote  of  the  qualified 
electors  of  the  districts  so  petitioning,  at  a  special  election  called  for  that 
purpose,  within  60  days  from  the  date  of  receiving  such  petition:  Pro- 
vided, That  the  proposed  rural  high  school  district  shall  not,  except  with 
the  consent  of  the  county  commissioners,  embrace  a  greater  territory  than 
that  included  within  a  6-mile  radius  from  the  proposed  center  of  the 
district. 


Hist.  '15,  c.  122,  §  1,  p.  267,  enacting  §  134a,  c. 
159,   '11. 

Cross  ref.  Qualifications  of  voters:  See  anno- 
tation   to    38:78. 

Consolidation :       A    common    school    and    a    rural 


high  school  district  may  not  consolidate  in  the  in- 
terests of  efficiency  and  economy,  but  that  they  may 
contract  with  each  other  for  the  use  of  the  same 
buildings  so  long  as  neither  interferes  with  the 
other.     O.  A.  G.  '15-16,  p.  36. 


38:225.  Same:  Liability  for  bonds.  Whenever  there  shall  have 
been  issued  any  bonds  by  any  rural  high  school  district  uniting  with  other 
rural  high  school  districts,  or  with  common  school  districts,  to  form  a 
single  rural  high  school  district,  the  whole  new  district  shall  be  liable 
for  the  amount  remaining  unpaid  upon  said  bonds. 

Hist.     '15,  c.   122,   §   2,  p.  268. 

38:226.  Formation:  Election.  At  the  election  provided  for  in  sec- 
tion 223  of  this  chapter,  each  district  shall  vote  separately  in  its  own 
schoolhouse,  or  other  place  within  such  district  designated  in  the  notice 
of  election,  and  the  vote  in  each  district  shall  determine  if  the  district 
shall  become  united  with  other  districts,  to  form  the  aforesaid  rural  high 
school  district.  Three  notices  of  election  shall  be  posted  in  each  district 
10  days  prior  to  the  day  of  election,  one  of  which  notices  shall  be  upon 
the  door  of  the  schoolhouse.  The  election  shall  be  conducted  in  all  re- 
spects as  provided  by  law  for  the  election  of  school  trustees,  and  the  bal- 
lots shall  have  printed  thereon  "For  rural  high  school— yes,"  and  "For 
rural  high  school — no" :  Provided,  That  all  elections  in  the  several  dis- 
tricts shall  be  upon  the  same  day  and  between  the  same  hours.  The  re- 
turns of  said  elections  shall  be  certified  by  the  local  school  board  in  each 
district  to  the  chairman  of  the  board  of  county  commissioners. 


Hist.  '11,  c.  159,  §  135,  p.  535;  '09,  p.  73,  S.  B. 
74,  §  2. 

Cross  ref.  Qualifications  of  voters:  See  annota- 
tion to   38:78. 


Irregularities:  Unless  fair  election  prevented,  ir- 
regularities of  officers  should  not  prejudice  rights 
of  electors.  Pickett  v.  Bd.  of  Comrs.  (1913)  2  1  I. 
200,    133  P.   112. 
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38:227.      Trustees:      Appointment:      Tenure    of    office.      If,    in    the 

judgment  of  the  county  commissioners,  a  sufficient  number  of  districts 
shall  have  signified  by  their  majority  vote  a  desire  to  form  a  rural  high 
school  district,  the  county  commissioners  shall  form  such  rural  high  school 

district,  designating  it  as  rural  high  school  district  No ,  of 

county,  Idaho,  and  shall  so  certify  to  the  board  of  trustees  of  the  district 
at  the  time  of  their  appointment,  and  within  30  days  of  the  election  pro- 
vided for  in  section  223  of  this  chapter,  shall  appoint  a  board  of  five  trus- 
tees from  among  the  resident  freeholders  or  heads  of  families  of  the  said 
rural  high  school  district,  one  until  the  next  election  under  the  provisions 
hereof,  one  for  two  years,  one  for  three  years,  one  for  four  years,  and 
one  for  five  years.  On  the  first  Tuesday  in  September  of  each  year  there- 
after the  qualified  electors,  voting  at  a  central  place  in  the  rural  high 
school  district,  shall  elect  one  trustee  for  a  term  of  five  years. 

Hist.     '11,  c.   159,   §   136a,  p.  535;  '09,  p.  73,  S.  B.  Jurisdiction  of  rural  board:      A  rural  high   school 

74,  §  3.  beard   does   not    have   control    over    the  various   dis- 

Acts  of  rural  high  school  board  are  ministerial.  lricts  tha*  constitute  it  in  regard  to  common  school 
Tickett  v.  Bd.  of  Comrs.  (1913)  24  I.  200,  133  P.  n.;atters.  The  various  districts  constituting  the  rural 
ii 2.  high  school  district  still  maintain  their  organization 

and   identity.      O.   A.   G.    '11-12,    p.   87. 

38:228.  Same:  Oath  of  office.  The  said  board  of  trustees  shall 
subscribe  the  official  oath  for  school  board  members  within  10  days  of 
their  appointment  or  election  and  shall  file  the  same  with  the  county  super- 
intendent. 

Hist.     '11,  c.   159,   §    136b,  p.  536. 

38:229.  Same:  Organization.  Within  10  days  after  their  election 
and  appointment,  the  said  board  shall  meet  and  organize  as  the  board  of 
trustees  of  such  rural  high  school  district,  by  electing  one  of  their  number 
president  and  by  electing  a  clerk  or  secretary  who  may  or  may  not  be 
one  of  their  number. 

Hist.  '11,  c.  159,  §  136c,  p.  536.  Subd.  d  omit- 
ted as  temporary  and  superseded  as  to  its  perma- 
nent features  by  38:186. 

38:230.  Meetings  of  trustees.  The  other  regular  meetings  of  the 
board  of  trustees  shall  be  held  on  the  Tuesday  following  the  last  Saturday 
in  March,  June,  September,  and  December  of  each  year.  The  board  may, 
however,  hold  special  or  adjourned  meetings  as  they  may  from  time  to 
time  determine. 

Hist.  '09,  p.  73,  S.  B.  74,  §  4,  first  paragraph, 
reenacted  '11,  c.   159,  §   137,  p.  536. 

38:231.      Powers  and  duties  of  trustees.  The  board  shall  have  power: 

Hist.      '11,   c.    159,    §    137,   subd.   137a,   p.   536. 

38:232.  Same:  Supervision  of  school.  To  supervise  and  visit  the 
school. 

Hist.  '09,  p.  73,  S.  B.  74,  §  4a,  reenacted  '11,  c. 
159,   §    137a,  p.  536. 

38:233.  Same:  To  fix  rates  of  tuition.  To  admit  all  children  of 
the  district  above  the  eighth  grade,  and  to  admit  and  provide  rates  of 
tuition  for  nonresident  pupils,  if  they  so  elect. 

Hist.     '09,  p.  73,   S.  B.  74,  §  4b,  reenacted  '11,  c.  Cross  ref.     Payment  of  tuition   on  transfer  from 

159,    §    137b,    p.    536.  other  district:      38:262-5. 

38:234.  Same:  To  appoint  teachers.  To  appoint  legally  qualified 
teachers,  and  to  fix,  allow  and  order  paid  their  salaries. 

Hist.  '11,  c.  159,  §  137c,  p.  536  ;  '09,  p.  73,  S.  B.  cannot  be  paid  out  of  the  funds  of  the  common 
73,    §    4c.  schools,    but    out    of    the    special    fund    provided    for 

Hiring    of    teachers:      Rural   high    school   teachers        rural  hi*h  schools.     O.  A.  G.  '11-12,  p.  87. 

38:235.  Same:  To  make  rules  and  regulations.  To  fix  wages, 
make  general  rules  and  regulations  for  the  control  of  the  school,  suspend 
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or  expel  pupils,  fix  the  term  of  school,  which  shall  not  be  more  than  10 
months  nor  less  than  seven  months  in  any  one  year. 

Hist.     '11,  c.  159,  §   137d,  p.  536  ;  '09,  p.  73,  S.   B. 
74,   §   4d. 

38 :236.  Same :  To  hold  and  manage  real  property.  To  rent  or  to 
purchase  and  hold  real  estate  for  such  district  high  school,  build  and  fur- 
nish schoolhouses,  determine  location  of  grounds  and  buildings,  which 
shall  be  as  near  the  center  of  the  district  as  practicable,  according  to  the 
sanitary  conditions,  and  to  receive  and  hold  bequests  and  gifts  for  the 
benefit  of  the  school,  and  to  dispose  of  property  belonging  to  the  district, 
subject  to  the  provisions  hereinafter  named. 

Hist.     '11,  c.  159,   §   137e,  p.  536;  '09,  p.  73,  S.  B. 
74,    §    4. 

38:237.  Same:  To  provide  course  of  study.  To  provide  a  course 
of  study  which  shall  be  approved  by  the  state  board  of  education,  which 
course  shall  not  consist  of  more  than  four  years'  work  beyond  the  eighth 
grade  of  the  common  schools ;  such  course  of  study  shall  include  instruc- 
tion in  manual  training,  domestic  science,  nature  study,  and  the  elements 
of  agriculture. 

Hist.     '11,  c.   159,  §   137f,  p.  537;  '09,  p.  73,  S.   B.            Course  of  study:     Rural  high  school  districts  may 

74.    §    4.  legally    maintain    course    of    study    including    ninth 

Cross  ref.  Supervision  of  courses  by  state  board:  »rade  work-  °-  A-  G-  to  Nellie  Albertson,  10-13-15. 
38:21. 

38:238.  Same:  To  fix  amount  of  special  tax;  to  issue  deficiency 
warrants.  To  estimate  and  vote  the  amount  of  tax  necessary  to  support 
the  school,  at  a  meeting  previous  to  September  1st  in  each  year,  and 
report  the  same  to  the  board  of  county  commissioners,  which  amount  may 
include  the  cost  of  transportation  of  students,  and  the  creation  of  a  sink- 
ing fund  for  the  payment  of  principal  and  interest  of  bonds  issued,  if  any, 
and  shall  be  spread  upon  the  tax  roll  the  same  as  other  district  taxes.,  and, 
in  their  discretion,  to  issue  warrants  drawing  legal  interest  for  current 
expenses,  the  amount  of  which  warrants  shall  not  exceed  50  per  cent  of 
the  tax  voted. 

Hist.     '11,  c.  159,  §   137g,  p.  537;  '09,  p.  73,  S.  B.  law  there  is  no   limit  of  taxation,   but  under   38:79, 

74,    §    4.  pertaining   to    districts   other   than    independent   dis- 

Cited:      Coon    v.    Sommercamp    (1915)    26    I.    776,  ^icts   a    ,evy   is    Provided.      By   reasonable    construc- 

idr    P     n9R  *lon    we    have    a   right   to    apply    this   to    rural    high 

,  ,    ,  .    ,         .,-.*..  school  districts.     O.   A.  G.   '11-12,  p.  87. 

Limit   of    tax:      In    the   rural    high    school    district 

38:239.      Same:      To  call  meetings  to  vote  on  building  program.      To 

call  special  elections  or  meetings  of  the  district,  if  necessary,  to  vote  the 
amount  of  money  to  be  raised  for  the  purchase  of  grounds  and  erection 
and  equipment  of  buildings,  and  for  such  other  purposes  as  may  be  neces- 
sary within  the  authority  of  the  provisions  of  this  article,  or  of  the  general 
school  laws. 

Hist.     '11,  c.  159,  §   137h,  p.  537  ;  '09,  p.  73,  S.  B.  houses,  but  only  to  pay  current  expenses  since  pro- 

74     §   4h  vision    is   made   by   '13,   p.    525,   for  bonding  to   build 

Deficiency   warrants:      Rural   high    school   districts  ™*   ^uip    sch oolhouses    (see   38:24')-      O.    A.   G.    to 

.•tlnnot    issue    deficiency    warrants    to    build    school-  * rank   L-   Stephan,    3-29-17. 

38:240.  Officers  of  board:  Duties.  The  duties  of  the  officers  of 
the  board  shall  be  the  same  as  is  prescribed  by  law  for  similar  officers  of 
other  boards  of  school  trustees,  and  in  addition  thereto,  the  clerk  or  the 
secretary  shall  certify  to  the  county  superintendent,  quarterly,  the  num- 
ber of  teachers  that  are  regularly  employed  in  said  school. 

Hist.      '09,   p.   73,    S.   B.   74,    §    5,  reenacted   '11,   c.  Cited:      Coon    v.    Sommercamp    (1915)    26    I.    776, 

lo9,    §    138,  p.    537.  146   P.   728. 

38:241.  Bonds:  Election.  Two-thirds  of  the  qualified  electors  of 
such  rural  high  school  district  may  vote  bonds  in  any  amount,  not  to 
exceed  2  per  cent  of  the  assessed  valuation  of  the  property  in  said  district, 
the  proceeds  to  be  spent  in  purchasing,  building  or  equipping  such  high 
school  and  grounds.    The  election  held  for  this  purpose  shall  be  conducted 
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in  all  respects  as  provided  by  the  laws  of  Idaho  for  similar  purposes: 
Provided,  That  the  bonds  so  voted  and  issued  shall  not  run  longer  than 
20  years,  nor  draw  a  rate  of  interest  higher  than  6  per  cent  per  annum. 

Hist.     '13,  c.   156,  p.  525;  '09,  p.  73,  S.  B.  74,  §  6,  Cross   ref.     Qualifications  of  voters:     See    annota- 

reenacted  '11,  c.   159,   §   139,  p.  537.  tion   to    38:78. 

38:242.  Supervision  by  state  board  of  education.  The  high  schools 
established  under  the  provisions  of  this  article  shall  be  under  the  super- 
vision of  the  state  board  of  education,  and  all  questions  of  management, 
support  and  control  arising  under  the  provisions  of  this  article,  and  not 
expressly  provided  for  herein,  shall  be  subject  to  the  provisions  of  the 
general  laws  of  the  state. 

Hist.     '09,  p.  73,  S.  B.  74,   §  7  ;  '11,  c.   159,  §   140, 
p.   538. 

38:243.  Segregation  of  component  districts.  Whenever  two-thirds 
of  those  who  are  heads  of  families  and  residents  of  any  regularly  organ- 
ized school  district  joined  to  a  rural  high  school  district,  shall  present  a 
petition  to  the  board  of  county  commissioners  showing  that  it  is  to  the 
best  interests  of  the  said  regularly  organized  school  district  to  be  segre- 
gated from  the  rural  high  school,  to  which  said  regularly  organized  dis- 
trict is  joined,  it  shall  be  lawful  for  the  said  board,  if  they  agree,  and 
if  by  so  doing  there  will  be  left  at  least  two  regularly  organized  school 
districts  in  said  rural  high  school  district  to  segregate  said  petitioning 
subdistrict  from  said  rural  high  school  district.  Any  regularly  organized 
school  district  so  segregated  shall  forfeit  its  rights  to  any  portion  of  the 
moneys  on  hand,  and  to  any  claims  upon  the  property  of  said  rural  high 
school  district :  Provided,  That  the  aforesaid  petition  shall  be  filed  in  the 
office  of  the  county  superintendent  15  days  prior  to  the  quarterly  meeting 
of  the  county  commissioners. 

Hist.      '15,   c.    122,   §   3,  p.   268;  '11,  c.   159,   §    141,  rural    high    school    district    be    composed    of    two    or 

p.    538;   attempted  to  be   repealed   '13,    c.    115,    §    18,  more  common  school  districts.     '11,  c.   159,   §   134,  p 

p.    451.      Repeal    held    ineffective,    Gaiser    v.    Steele  535.     O.  A.  G.  '13-14,  p.  37.      (38:223.) 

(1914)    25  I.  412,   137  P.  889.  Procedure:      Under    this    statute    the   petition    and 

Minimum    sized    district:       Where    a    rural    high  *he   | ^ts    upon    which    it    is    presented    should    be 

school    district    consists    of    but    two    common    school  heard  by  the   board  of   commissioners   and  by  them 

districts,    neither    common    school    district   can    with-  £as^Q  upon-     Gaiser  v-   Stee,e   <1914>    25  L  412«    13' 

draw,   since  the  plain  intent  of  the  law  was  that  a  *■    °°^. 

ARTICLE  14. 
CONSOLIDATED  AND  JOINT  INDEPENDENT  AND   RURAL  HIGH   SCHOOL  DISTRICTS. 

38:244.  Consolidated  independent  school  districts.  Whenever  a 
majority  of  the  heads  of  families  who  are  residents  of  any  common  or 
independent  school  district  within  the  state  of  Idaho  shall  petition  the 
board  of  county  commissioners  to  be  annexed  to  any  adjoining  independent 
school  district,  it  shall  be  the  duty  of  the  county  commissioners  through 
the  clerk  of  the  said  board  to  cause  notice  of  the  filing  of  such  petition  to 
be  made  in  the  district  affected  thereby,  by  posting  same  in  three  public 
places  in  each  district,  one  of  which  said  places  shall  be  on  the  door  of  the 
schoolhouse,  and  by  publishing  the  same  at  least  once  a  week  for  four 
consecutive  weeks  in  the  newspaper  deemed  by  said  county  commissioners 
most  likely  to  give  notice  to  the  residents  of  said  districts;  said  notice 
shall  state  the  substance  or  prayer  of  the  petition  and  shall  specify  a  date 
upon  which  the  same  shall  be  voted  upon  in  each  of  the  school  districts 
affected  thereby,  which  said  date  shall  not  be  earlier  than  30  days  from 
the  date  of  the  first  publication  of  the  notice  in  the  newspaper  as  herein- 
before provided. 

Hist.      '15,    c.    58,    §    1,    p.    145.      "Heretofore"    in 
last  sentence  changed  to  "hereinbefore." 

38:245.  Same:  Election.  Upon  the  date  specified  in  said  notice  of 
election  there  shall  be  an  election  held  in  each  district  affected  by  the 
proposed  consolidation,  and  if  a  majority  of  those  voting  in  each  district 
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vote  in  favor  of  such  consolidation,  the  county  commissioners  shall,  upon 
the  certification  of  the  result  thereof  to  them  by  the  district  trustees  of 
the  respective  districts,  declare  the  said  districts  consolidated. 

Hist.     '15,   c.  58,   §   2,  p.   145. 

38:246.  Same.  The  election  provided  in  the  preceding  section  shall 
be  held  in  all  respects  as  other  elections  are  held  under  the  provisions  of 
the  school  laws  of  the  state  of  Idaho. 

Hist.     '15,  c.   58,   §   3,  p.   146. 

Cross   ref .     Qualifications   of  voters :     See    annota- 
tion to   38:78. 

38 :247.      Consolidated  districts  become  independent  districts.      Any 

districts  consolidated  under  the  provisions  of  this  article  shall  thereafter 
become  independent  school  districts. 

Hist.      '15,   c.   58,    §    4,   p.    146. 

38:248.  Same:  Directors.  When  two  or  more  districts  are  con- 
solidated if  one  is  an  independent  school  district  class  A,  the  directors  of 
such  independent  school  district  class  A  shall  be  directors  of  the  consoli- 
dated district.  If  none  of  the  consolidating  districts  is  an  independent 
school  district  class  A,  then  the  directors  of  the  independent  district  em- 
ploying the  greater  number  of  teachers  shall  serve  as  directors  of  the  con- 
solidated district  until  the  next  annual  election. 

Hist.     '15,   c.  58,   §   5,  p.   146. 

38:249.  Joint  independent  and  rural  high  school  districts.  A  joint 
independent  school  district,  or  a  joint  rural  high  school  district,  may  be 
formed  from  territory  (or  in  case  of  joint  rural  high  school  districts, 
from  school  districts)  belonging  to  two  or  more  contiguous  counties.  For 
the  purpose  of  organizing  such  joint  districts  the  same  preliminary  steps 
must  be  taken,  and  the  same  course  pursued  as  in  the  organization  of  like 
districts  lying  wholly  within  the  boundaries  of  a  single  county.     Such 

districts  shall  be  designated  as  joint  independent  school  district  No 

of  the  counties  of „.,  or  joint  rural  high  school  district  No of 

the  counties  of ,  and  be  so  numbered  that  it  shall  have  the  same 

number  in  all  the  counties  out  of  whose  territory  such  district  is  formed. 
The  proceedings  for  its  formation  shall  be  had  in  each  county  or  district 
interested :  Provided,  That  the  school  census,  the  record  of  attendance  at 
school,  the  assessing  of  property,  the  collection  of  taxes,  and  all  acts  which, 
from  their  nature,  shall  be  separately  kept,  shall  be  kept  and  done,  and 
the  report  thereof  made  as  if  each  portion  of  said  district  were  an  entire 
district  in  the  respective  counties.  It  shall  be  sufficient  for  teachers  of 
such  joint  district  to  be  qualified  in  either  of  the  counties  whose  territory 
comprise  the  same. 

Hist.     '13,  c.   121,   §    1,  p.  467. 

Cross    ref.     Qualifications  of   voters:     See    annota- 
tion  to   38:78. 

38:250.      Joint    districts:      Division     by    creation    of    counties.      No 

county  division  or  change  of  county  boundaries  shall  abolish  or  disor- 
ganize such  districts  existing  at  the  time  of  such  division  or  change,  but 
it  shall  be  the  duty  of  the  board  of  county  commissioners  of  the  respective 
counties  affected  thereby  to  rename  the  same  as  a  joint  district  as  re- 
quired in  the  preceding  section,  and  such  renamed  joint  district  shall  in 
all  things  be  considered  a  continuation  of  the  existing  district. 

Hist.      '13,   c.    121,   §   2,   p.   468. 

ARTICLE   15. 
PREVENTION   OF  DISEASE. 

38:251.      School   board   to   be   notified   of   contagious   disease.      The 

owner,  or  agent  of  the  owner,  of  a  house  in  which  a  person  resides  who 
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has  smallpox,  diphtheria,  scarlet  fever  or  any  other  contagious  or  infec- 
tious disease,  dangerous  to  the  public  health,  and  the  physician  called  to 
attend  the  person  or  persons  so  affected  shall,  within  24  hours  after  be- 
coming cognizant  of  the  fact,  give  notice  thereof  to  the  clerk  of  the  board 
of  trustees  of  the  school  district  in  which  said  person  so  afflicted  resides, 
and  said  person  so  afflicted  shall  be  kept  away  and  apart  from  all  other 
persons  except  those  whose  presence  may  be  necessary  to  the  physical  or 
spiritual  well-being  of  such  person  or  persons. 

His*.      R.    C.    §    663,    reenacted    '11,    c.    159,    §    142,        are   to   be    excluded   from    school:      §    1104.      Schools 
p.    538;   '99,   p.   451,    §    1.  may    be    closed    during    prevalence    of    epidemic:      §' 

Cross  ref.  Persons  residing  in  quarantined  houses        HO'. 

38:252.  Exclusion  of  pupils  from  infected  households.  The  school 
trustees  of  the  various  school  districts  in  the  state  shall  not  allow  any 
pupil  to  attend  the  public  schools  while  any  member  of  the  household  to 
which  such  pupil  belongs  is  sick  of  smallpox,  diphtheria,  scarlet  fever  or 
other  contagious  or  infectious  disease,  dangerous  to  the  public  health,  or 
during  the  period  of  two  weeks  after  the  death,  recovery,  or  removal  of 
such  sick  person ;  and  any  pupil  coming  from  such  household  shall  be  re- 
quired to  present  to  the  teacher  of  the  school  the  pupil  desires  to  attend, 
a  certificate  from  the  attending  physician  of  the  facts  necessary  to  entitle 
him  to  admission  in  accordance  with  the  above  regulations. 

Hist.     R.  C.   $  664,  reenacted  '11,  c.   159.   §   143,  p. 
538  ;  '99,   p.  451,  §  2. 

38:253.  Disinfection  of  textbooks.  Whenever  any  textbook  or 
books  belonging  to  any  school  district  shall  be  in  the  house  during  the 
time  that  pupils  residing  in  such  house  are  prevented  from  attending  the 
public  school  in  accordance  with  the  provisions  of  this  article,  such  book 
or  books  shall  not  be  returned  to  such  public  school  until  the  same  shall 
have  been  thoroughly  disinfected  under  the  direction  of  the  attending 
physician,  who  shall  certify  the  same  to  the  teacher  of  said  school,  or  to 
the  clerk  of  the  board  of  trustees  in  case  the  school  is  not  in  session  at 
such  time. 

Hist.     R.  C.   S   665.  reenacted  '11.   c.    159,   S    144,   p. 
•r.;;9  ;    '99,    p.   451,    §    3. 

38:254.  Violation  of  article  a  misdemeanor.  Any  school  trustee  or 
other  person  violating  any  of  the  provisions  of  this  article  shall  be  deemed 
guilty  of  a  misdemeanor. 

Hist.     R.  C.  §  666,  reenacted  '11,  c.   159,  §   145,  p. 
5.%9  ;  "99,  p.  451,  §  4. 

ARTICLE   16. 
COMPULSORY  EDUCATION. 

38:255.  Compulsory  education  law:  Where  found.  The  compul- 
sory education  law  shall  be  the  provisions  of  section  274  of  this  chapter. 
To  render  the  same  more  effective,  the  following  is  prescribed : 

Hist.      '11,   c.    159,    S    146,   p.   539. 

38:256.  County  superintendents  to  publish  law.  It  shall  be  the 
duty  of  the  county  superintendent  to  publish  this  law  for  four  weeks  in 
at  least  two  newspapers  in  the  county  before  the  opening  of  school  in 
September.  The  county  superintendent  shall  also  have  the  law  printed 
on  large  sheets  of  board  and  shall  cause  the  same  to  be  placarded  wherever 
necessary. 

Hift.      '11,    c.    159,    S    147,    p.    539. 

38:257.  Census  list.  It  shall  be  the  duty  of  the  clerk  of  the  board 
of  school  trustees  of  each  district,  on  or  before  the  third  Monday  in  Sep- 
tember, to  furnish  or  cause  to  be  furnished  to  the  head  teacher  of  the 
schools  in  his  district  a  list  of  all  the  children  in  the  school  district  be- 
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tween  the  ages  of  8  and  18  years,  said  list  to  be  taken  from  the  report  of 
the  school  census  marshal  for  the  current  year. 

Hist.     '11,  c.  159,  §   148,  p.  539. 

Cross  ref.  Duty  of  clerk  as  census  marshal:  38:97. 

38:258.  Census  list  and  enrollment  to  be  checked.  It  shall  be  the 
duty  of  the  head  teacher  of  each  district  to  check  or  cause  to  be  checked 
the  enrollment  of  the  school  against  the  report  furnished  by  the  clerk 
as  aforesaid  and  to  report  to  the  county  superintendent  all  pupils  not  in 
attendance  who  are  within  the  ages  of  8  and  16  and  who  have  no  release 
from  school :  Provided,  That  this  section  shall  not  apply  to  children  over 
15  who  shall  have  completed  the  eighth  grade. 

Hist.      '17,    c.    12,    S    1,    subd.    149a,    p.    28;    '11,    c. 
159,   8   149a,  p.   540. 

38 :259.  Absentees  to  be  reported.  At  the  beginning  of  each  month 
thereafter  it  shall  be  the  duty  of  such  head  teacher  to  report  to  the  county 
superintendent,  the  names  of  all  children  between  8  and  16  not  bearing 
releases  who  failed  to  attend  school  during  the  preceding  month.  It  shall 
be  the  duty  of  the  county  superintendent  to  refuse  to  countersign  the 
teachers'  warrants  until  such  reports  are  made  as  herein  provided :  Pro- 
vided, That  districts  having  a  superintendent  of  schools  shall  not  report 
to  the  county  superintendent  but  shall  proceed  through  their  district  super- 
intendent in  the  same  manner  as  herein  provided  for  county  superin- 
tendents. 

Hist.      '17,    c.    12,    §    1,    subd.    149b,    p.    28:    '11,    c. 
159,    §    149b,   p.   540. 

38:260.  Duty  of  county  superintendents.  Upon  the  receipt  of  such 
report  the  county  superintendent  shall  promptly  give  to  the  probation 
officer  the  names  of  all  pupils  who  do  not  bear  releases  from  school  issued 
by  proper  authority. 

Hist.      '11,   c.    159,    §    150,   p.   540. 

38:261.  Duty  of  probation  officers.  The  probation  officer  shall 
serve  due  notice  upon  the  parents  and  guardians  to  place  such  children  in 
school.  If  said  children  are  not  placed  within  school  within  a  reasonable 
time  and  are  not  entitled  to  bear  a  release,  then  the  child  and  the  parent 
or  guardian  shall  be  proceeded  against  as  provided  in  the  laws  for  the 
correction  of  delinquent  children.  It  shall  be  the  duty  of  the  probation 
officer  to  prefer  such  complaints. 

Hist.      '11,  c.   159,   §   151,  p.   540. 

ARTICLE   17. 

FREE  TUITION. 

Note:      Provision   for  tuition  of   nonresident   pupils   in    common   school   districts,    38:69,    89;   in 
independent  school  districts,   38:196;  in  rural  high  school  districts,  38:233. 

38:262.  Payment  of  high  school  tuition  by  district.  All  school  dis- 
tricts within  the  state  of  Idaho  which  do  not  maintain  a  four-year  high 
school  shall  pay  tuition  for  pupils  of  such  district  who  have  completed 
the  course  offered  therein  and  who  desire  to  attend  high  school  in  another 
district.  If  the  two  districts  are  in  the  same  county,  the  amount  of  tuition, 
as  hereinafter  set  forth,  shall  be  transferred  by  the  county  superintendent 
from  the  district  wherein  the  pupil  resides  to  the  district  wherein  he 
attends  high  school  from  the  county  school  fund.  If  the  two  districts 
are  in  different  counties,  the  county  auditor  of  the  county  in  which  the 
pupil  resides  shall,  on  the  written  order  of  the  county  superintendent  of 
that  county,  draw  a  warrant,  in  the  amount  directed,  against  the  school 
fund  of  the  said  district  and  transmit  the  same  to  the  county  superintend- 
ent of  the  county  in  which  the  pupil  attends  school,  who  will  immediately 
place  the  same  to  the  credit  of  the  proper  district.  Copies  of  the  order 
above  specified  shall  be  transmitted  to  the  county  superintendent  making 
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it  to  the  clerks  of  the  boards  of  trustees  of  the  districts  in  which  the  pupil 
resides  and  in  which  he  attends  school  at  the  time  the  order  is  delivered 
to  the  county  auditor.  Payment  of  such  high  school  tuition  shall  be  judged 
a  part  of  the  necessary  minimum  expense  of  any  district  in  applying  spe- 
cial aid  under  section  110  of  this  chapter. 

Hist.     '17,  c.  13,  §   1,  p.  30;  '15,  c.  54,  §  1,  p.  141. 

38 :263.  Same :  Rate  of  tuition.  The  maximum  rate  of  tuition  shall 
be.$3  per  pupil  per  school  month  with  the  exception  that  high  schools  main- 
taining departments  of  agriculture,  home  economics,  manual  training  or 
other  vocational  work  may  receive  $4  per  school  month  when  at  least  two 
such  departments  are  approved  by  the  county  superintendent  of  public 
instruction  and  the  state  board  of  education.  Tuition  shall  be  charged 
monthhy  and  a  fraction  of  a  month  shall  be  deemed  a  month.  No  district 
which  receives  aid  under  section  110  of  this  chapter  shall  charge  more 
than  $3  per  month  tuition. 

Hist.     '15,  c.   54,   $   2,  p.   142. 

38:264.  Same:  Duty  of  county  superintendent.  Bills  of  tuition  of 
nonresident  pupils  shall  be  rendered  by  the  superintendent  of  the  high 
school  district  in  which  the  pupils  are  attending  school,  and  when  approved 
by  the  county  superintendent  of  public  instruction,  such  county  superin- 
tendent is  empowered  to  make  the  proper  transfer  of  funds.  The  state 
board  of  education  shall  prepare  and  have  printed  and  distributed  a  suf- 
ficient number  of  blank  forms  for  that  purpose. 

Hist.     '15,  c.   54,   §   3,  p.    142. 

38:265.  Same:  Duties  of  high  schools.  Every  high  school  within 
the  state  of  Idaho  subject  to  the  general  school  laws  of  the  state  shall  re- 
ceive nonresident  pupils  upon  the  basis  above  set  forth,  except  when  it 
would  work  a  hardship  upon  the  high  school  district :  Provided,  That  the 
county  superintendent  of  public  instruction  shall  be  the  judge  of  such 
cases  subject  to  review  by  the  state  board  of  education :  And,  Provided 
further,  That  high  schools  shall  not  be  required  to  admit  pupils  who  have 
not  passed  the  eighth  grade  state  examination  or  in  some  other  manner 
established  their  fitness  to  enter  said  high  school :  And,  Provided  also, 
That  for  the  purposes  of  this  article  such  high  school  work  only  shall  be 
recognized  as  has  been  approved  by  the  state  board  of  education  or  by  the 
county  superintendent  in  accordance  with  the  regulations  of  the  said  board. 

Hist.     '17,  c.   13,   §   2,  p.   30;  '15,  c.  54,   $   4,  p.  142. 

ARTICLE   18. 

PROCEEDINGS   FOR    THE   CORRECTION    OF   DELINQUENT    CHILDREN. 

Note:     This  article  is  not  penal  but  reformatory  and  charitable  in  purpose.     Re  Sharp    (1908) 
15  I.  120.  96  P.  563,   18  L.  R.  A.   (N.  S.)    886;  Re  Small   (1910)    19   I.   1,   116  P.   118. 

38:266.  Delinquent  child  defined.  This  article  shall  apply  only  to 
children  under  the  age  of  18  years  not  inmates  of  a  state  institution,  or 
any  institution  incorporated  under  the  laws  of  the  state,  for  the  care  and 
correction  of  delinquent  children.  The  record  of  the  census  made  by  the 
clerk  of  the  school  district  where  any  child  was  last  enumerated  shall  be 
prima  facie  evidence  of  the  age  of  such  child  for  the  purposes  of  this 
article.  The  words  "delinquent  child"  shall  include  any  child  under  the 
age  of  18  years  who  violates  any  law  of  this  state,  or  any  city  or  village 
ordinance ;  or  who  is  incorrigible  or  who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons;  or  who  is  growing  up  in  idleness  or  crime, 
or  who  knowingly  visits  or  enters  a  house  of  ill  fame ;  or  who  knowingly 
patronizes  or  visits  any  policy  shop  or  place  where  gambling  device  is,  or 
shall  be  operated;  or  who  patronizes  or  visits  any  pool  room  or  bucket 
shop,  or  who  wanders  the  streets  in  the  night  time  without  being  on  any 
lawful  business  or  occupation ;  or  who  habitually  wanders  about  any  rail- 
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road  yard  or  tracks,  or  who  jumps  or  hooks  on  to  any  moving  train,  or 
enters  any  car  or  engine  without  lawful  authority;  or  who  habitually 
uses  vile,  obscene,  vulgar,  profane  or  indecent  language,  or  is  guilty  of 
immoral  conduct  in  public  places  or  about  any  schoolhouse.  Any  child 
committing  any  of  the  acts  herein  mentioned  shall  be  deemed  a  juvenile 
delinquent  person,  and  shall  be  proceeded  against  as  such  in  the  manner 
hereinafter  provided.  A  disposition  of  any  child  under  this  article,  or 
any  evidence  given  in  such  cause  shall  not,  in  any  civil,  criminal  or  other 
cause  or  proceeding  whatever  in  any  court,  be  lawful  or  proper  evidence 
against  such  child  for  any  purpose  whatever,  excepting  in  subsequent  cases 
against  the  same  child  under  this  article.  The  word  "child"  or  "children" 
may  mean  one  or  more  children,  or  the  word  "parent"  or  "parents"  may 
mean  one  or  both  parents  when  consistent  with  the  intent  of  this  chapter. 

Hifct.      '09,    p.    272,    S.    B.    88,    §    1,    reenacted    '11,  Wash.     See   '05,   p.   34,   §    1. 

tt    c\  l«R2'    P'    54°:    '°6'    P"    106'    -     h    Feenacted  Construed:     When  any  person  by  act  encourages. 

K    Kj.   a   e«J<£s.  causes  or  contributes  to  the  delinquency  of  a  child, 

Comp.   leg. — N.   D.      See  C.   Cr.   P.   §    11402.  he   is   guilty    of    a   misdemeanor    whether    such   child 

Utah:      See    '05,    c.    117,    p.    182.      See     (brief    of  has  been  declared  a  delinquent  or  not.     S.  v.  Drury 

counsel)    Re   Sharp    (1908)    15   I.    120.  (1914)    25   I.   787,    139   P.    1129. 

38:267.      Jurisdiction  of  probate  court:      Records  and  reports.      The 

probate  courts  of  the  several  counties  in  this  state  shall  have  jurisdiction 
in  all  cases  coming  within  the  terms  and  provisions  of  this  article.  Record 
books  shall  be  kept  by  the  court  for  all  cases  coming  within  the  provisions 
of  this  chapter  to  be  known  as  the  juvenile  record,  and  the  docket  or  cal- 
endar of  the  court  upon  which  there  shall  appear  the  case  or  cases  under 
the  provisions  of  this  chapter  shall  be  known  as  the  juvenile  docket.  Be- 
tween the  1st  and  30th  days  of  October  of  each  year  the  court  shall  submit 
to  the  governor  a  report  in  writing,  upon  blanks  to  be  furnished  by  the 
state,  showing  the  number  and  disposition  of  delinquent  children  brought 
before  such  court,  together  with  such  other  useful  information  regarding 
such  cases,  and  the  parentage  of  such  children,  as  may  be  reasonably  ob- 
tained at  the  trials  thereof:  Provided,  That  the  name  or  identity  of  any 
such  child  or  parent  shall  not  be  disclosed  in  such  report,  and  that  such 
report  shall  not  be  published  at  state  expense. 

Hist.      R.   C.   §    8329,   reenacted   '11,   c.    159,  $    153,             Jurisdiction    not    exclusive:      Probate    courts    have 

p.    541  ;   '05,   p.    106,   §    2.  not  exclusive  jurisdiction   of  prosecutions  under  this 

Comp    leg. N.  D.     See  C    Cr    P    §    11405.  section.     Probate  and  justice  courts  have  concurrent 

"         "         "      '            g£o  jurisdiction    of    such    prosecutions    and    a    convicted 

Wash.     See    05,   p.   34,   §>,   2,   3.  defendant  may,  on  appeal  to  district  court,  be  tried 

Cited:  Re  Sharp  (1908)  15  I.  120,  133;  96  P.  de  novo.  S.  v.  Drury  (1914)  25  I.  787,  139  P.  1129. 
563,   18  L.  R.  A.   (N.  S.)   886. 

38:268.  Information  or  complaint.  All  proceedings  under  this  ar- 
ticle shall  be  by  information  or  sworn  complaint  to  be  filed  by  the  prose- 
cuting attorney  of  the  county  as  in  other  cases  under  the  general  laws  of 
the  state,  or  such  information  or  sworn  complaint  may  be  filed  by  the 
probation  officer,  if  there  be  one.  In  any  such  information  or  complaint 
filed  under  this  article,  the  act  or  acts  claimed  to  have  been  committed  by 
the  child  proceeded  against  shall  in  a  general  way  be  stated  therein  as 
constituting  such  child  a  juvenile  delinquent  child  or  person.  When  the 
information  or  complaint  so  states  a  cause  of  delinquency  under  the  pro- 
visions of  this  article,  that  the  court  may  understand  it,  all  irregularities 
or  defects  of  form  therein  must  be  disregarded  and  all  technical  pleas 
or  objections  thereto  must  be  summarily  disposed  of  by  the  court,  and  the 
court's  ruling  thereon  shall  be  final.  It  shall  be  unlawful  for  any  officer 
or  person  to  charge  or  collect  any  fees,  or  for  any  county  or  state  to  pay 
any  fees  for  any  service  performed  by  any  officer  or  person  under  the 
provisions  of  this  article. 

Hist  '13  c  115  §  19  p  451-  '05  p.  106,  §  3,  constitutional  because  it  limits  the  right  of  appeal, 
reenacted  R*.  C  *  8330,  reenacted  '11,  c.  159,  $  154,  Re  Sharp  (1908)  15  I.  120.  LSI.  'Mi  P.  563,  IS  L.  R. 
,,    542.  A.    (N.  S.)   886. 

Limited   right  of   appeal:      This   section   is  not  un- 
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38 :269.  Issuance  of  warrant :  Imprisonment  to  be  avoided.  Upon 
the  filing  of  an  information  under  this  chapter,  a  warrant  or  capias  may 
issue  as  in  other  cases,  but  no  incarceration  of  the  child  proceeded  against 
thereunder  shall  be  made  or  had,  unless,  in  the  opinion  of  the  judge  of 
the  court,  or,  in  the  absence  of  the  judge  from  the  county  seat,  then  in  the 
opinion  of  the  sheriff  of  the  county,  it  shall  be  necessary  to  insure,  its  at- 
tendance in  court  at  such  times  as  shall  be  required.  In  order  to  avoid 
such  incarceration,  if  practicable,  it  shall  be  the  duty  of  the  sheriff  of 
the  county,  or  his  deputy  or  representative,  to  serve  a  notice  of  the  pro- 
ceedings upon  at  least  one  parent  of  the  child,  if  living  and  known,  or  its 
legal  guardian,  or  if  his  or  her  whereabouts  or  residence  is  not  known, 
or  if  neither  parent  or  guardian  shall  be  in  this  state,  then  some  relative 
living  in  the  county,  if  any  there  be  whose  whereabouts  are  known,  and 
such  judge  or  sheriff  may  accept  the  verbal  or  written  promise  of  such 
person  so  notified,  or  of  any  other  proper  person,  to  be  responsible  for  the 
presence  of  such  child  at  the  hearing  in  such  case,  or  at  any  other  time 
to  which  the  same  may  be  adjourned  or  continued  by  the  court.  In  case 
such  child  shall  fail  to  appear  at  such  time  or  times  as  the  court  may  re- 
quire, the  person  or  persons  responsible  for  its  appearance  as  herein  pro- 
vided for,  unless  in  the  opinion  of  the  court  there  shall  be  reasonable  cause 
for  such  failure  of  such  child  to  appear  as  herein  provided  for,  may  be 
proceeded  against  as  in  cases  of  contempt  of  court  and  published  accord- 
ingly; and  where  any  such  child  shall  have  failed  to  appear,  as  required 
by  the  court  or  its  officers,  any  warrants,  capias  or  alias  capias,  issued  in 
such  cases  may  be  executed  as  in  other  cases :  Provided,  however.  That 
no  child  under  14  years  of  age  shall,  under  any  circumstances,  be  incar- 
cerated in  any  common  jail,  cell  or  lockup,  but  a  suitable  room  in  the 
county  building  or  courthouse  must  be  provided  wherein  the  sheriff  may 
safely  keep  such  child.  Any  child  so  informed  against  shall  also  have  the 
right  now  given  by  law  to  any  person  to  give  bond  or  other  security  for 
its  appearance  at  the  trial  of  such  case,  and  the  court  may,  in  any  such 
case,  appoint  counsel  to  appear  and  defend  on  behalf  of  any  such  child, 
who  must  serve  without  compensation  from  the  county  or  state. 

Hist.      R.   C.    S   8331,   reenacted   '11,   c.    159,    §    155, 
p.    542  ;   '05,   p.    106,    *    4. 

Comp.  leg. — Wash.     See  '05,  p.  34,  §§  5,  9. 

38:270.  Arrested  child  to  be  taken  before  probate  court.  When 
any  child  under  the  age  of  18  years  is  arrested,  with  or  without  warrant, 
except  when  the  charge  against  such  child  is  a  felony,  such  child  shall, 
instead  of  being  taken  before  a  justice  of  the  peace  or  police  magistrate, 
be  taken  directly  before  the  probate  court ;  or  if  the  child  is  taken  before 
a  justice  of  the  peace  or  police  magistrate,  upon  complaint  sworn  out  in 
such  court  or  for  any  other  reason,  it  shall  be  the  duty  of  such  justice  of 
the  peace  or  police  magistrate  to  transfer  the  case  to  such  probate  court, 
and  of  the  officers  having  the  child  in  charge,  to  take  the  child  before  that 
court,  and  in  any  such  case  the  court  may  proceed  to  hear  and  dispose  of 
the  case  in  the  same  manner  as  if  such  child  had  been  brought  before  the 
court  upon  information  originally  filed  as  herein  provided. 

Hist.  '09,  p.  272.  S.  B.  88,  §  2,  reenacted  '11,  c.  coming  within  the  purview  of  the  delinquent  chil- 
159,  §  156,  p.  543  ;  '05,  p.  106,  §  5,  reenacted  R.  C.  dren  law  and  that  they  should  be  proceeded  against 
8    8332.  under   the    industrial    school    law.      O.   A.    G.    '05-06, 


Comp.   leg.— Wash.      See  '05,   p.   34,   §    10. 


p     106. 


Application:       It    would    seem    that    this    section  Not    a    p^isoQner:n    A.J?11"^11*    S*1*    is,    "ot    a 

would  exclude  children  charged  with  a  felony  from        Prisoner.     Re  Small    (1910)    19   I.   1,   116   P.   118. 

38:271.  Commitment  of  child.  In  any  case  of  a  delinquent  child 
coming  under  the  provisions  of  this  article,  the  court  may  continue  the 
hearing  from  time  to  time,  and  may  commit  the  child  to  the  care  of  the 
sheriff,  and  may  allow  said  child  to  remain  in  its  own  home,  subject  to 
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the  sheriff,  such  child  to  report  to  the  court  or  sheriff  as  often  as  may 
be  required,  and  subject  to  be  returned  to  the  court  for  further  proceed- 
ings whenever  such  action  may  appear  necessary,  or  the  court  may  cause 
the  child  to  be  placed  in  a  suitable  family  home,  subject  to  the  friendly 
supervision  of  the  sheriff,  and  the  further  order  of  the  court;  or  it  may 
authorize  the  child  to  be  boarded  out  in  some  suitable  family  home,  in 
case  provision  is  made  by  voluntary  contribution  or  otherwise  for  the  pay- 
ment of  the  board  of  such  child,  until  suitable  provision  be  made  for  the 
child  in  a  home  without  such  payment,  or  the  court  may  commit  such 
child  to  the  Idaho  industrial  training  school ;  or  the  court  may  commit  the 
child  to  any  institution  within  the  county,  incorporated  under  the  laws  of 
this  state,  that  may  care  for  children  or  to  any  state  institution  which 
may  now  or  hereafter  be  established  for  the  care  of  boys  or  girls.  In  no 
case  shall  a  child  proceeded  against  under  the  provisions  of  this  article 
be  committed  beyond  the  age  of  21.  A  child  committed  to  any  such  insti- 
tution shall  be  subject  to  the  control  of  the  board  of  managers  and  the 
said  board  shall  have  power  to  parole  such  child  on  such  conditions  as  it 
may  prescribe,  and  the  court  shall,  on  the  recommendation  of  the  board, 
have  power  to  discharge  such  child  from  custody,  whenever,  in  the  judg- 
ment of  the  court,  his  or  her  reformation  is  completer  or  the  court  may 
commit  the  child  to  the  care  and  custody  of  some  association  or  society 
that  will  receive  it,  embracing  within  its  objects  the  care  of  neglected  or 
delinquent  children,  and  which  has  been  duly  credited  as  herein  provided : 
Provided,  That  when  the  court  shall  commit  a  child  to  any  person  or  asso- 
ciation or  institution  of  any  kind  other  than  some  institution  existing 
under  the  authority  and  laws  of  this  state,  it  must  not  be  at  the  expense  of 
the  state,  and  in  ail  such  cases  the  court  may  require  a  proper  bond  of  the 
party  or  institution  receiving  the  custody  of  such  child,  for  its  proper  care, 
support  and  education, 

Hist.      R.   C.    §    8333.   reenacted   '11.   c.    159.    S    157,  Comp.   leg.— N.   D.      See   C.   Cr.   P.   §    11409. 

P.   543;   *05.   p.   i06,   §   6.  Wash.     See  '05,  p.   37,   §   8. 

38:272.  Supervision  of  institutions  receiving  children.  All  institu- 
tions or  associations,  other  than  state  institutions,  receiving  children  under 
this  article,  shall  be  subject  to  the  same  visitation,  inspection  and  super- 
vision as  are  public  charitable  institutions  of  this  state,  and  it  shall  be  the 
duty  of  the  governor  to  pass  annually  upon  the  fitness  of  any  institution 
or  association  which  may  receive,  or  desire  to  receive  any  child  or  chil- 
dren under  the  provisions  of  this  article;  and  every  such  institution  or 
association  shall,  at  such  times  as  said  governor  shall  direct,  make  a  report 
to  him,  showing  its  condition,  management  and  competency  to  adequately 
care  for  such  children  as  are,  or  may  be,  committed  to  it,  and  such  other 
facts  as  said  governor  may  require,  and  upon  said  governor  being  satisfied 
that  any  such  institution  or  association  is  competent,  and  has  adequate 
facilities  to  care  for  such  children,  he  shall  issue  to  the  same  a  certificate 
to  that  effect,  which  certificate  shall  continue  in  force  for  one  year  unless 
sooner  revoked  by  said  governor,  the  court  or  the  judge  thereof  may,  at 
any  time,  require  from  any  such  institution  or  association  receiving  or 
desiring  to  receive  children  under  the  provisions  of  this  article,  such  re- 
port, information  and  statements  as  the  court  or  judge  shall  deem  proper 
and  necessary  for  his  action,  and  the  court  shall  in  no  case  commit  a  child 
or  children  to  any  association  or  institution  whose  standing,  conduct  or 
care  of  children,  or  ability  to  care  for  the  same,  is  not  satisfactory  to  the 
court. 

Hist.     R.   C.   §    8334,   reenacted    '11,   c    159,    §    158, 
p.    544  ;    '05,    p.    106,    8    7. 

38:273.  Encouraging  delinquency  a  misdemeanor.  In  all  cases 
where  any  child  shall  be  a  delinquent  child,  a  juvenile  delinquent  person, 
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or  a  juvenile  disorderly  person,  as  defined  by  this  article,  the  parent  or 
parents,  legal  guardian,  or  person  having  the  custody  of  such  child,  or  any 
other  person  responsible  for,  or  by  any  act  encouraging,  causing  or  con- 
tributing to  the  delinquency  of  such  child,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  trial  and  conviction  thereof  shall  be  fined  in  a  sum 
not  to  exceed  $300,  or  imprisonment  in  the  county  jail  for  a  period  of  not 
exceeding  six  months,  or  shall  suffer  both  fine  and  imprisonment.  The 
court  may  impose  conditions  upon  any  person  found  guilty  under  this 
article,  and  so  long  as  such  person  shall  comply  therewith  to  the  satisfac- 
tion of  the  court,  the  sentence  imposed  may  be  suspended. 

Hist.     '09,  p.   272,   S.  B.  88,   §   3,  reenacted   '11,   c.  brought    under    this    section    to    allege    specific    acts 

159,  §   159,  p.  545  ;  '05,  p.  106,  §  8  ;  '07,  p.  231,  §  1  ;  performed  by  the  child  nor  facts  constituting  child 

R.    C.    §    8335.  a    "delinquent"     (within    the    definition    of    38:266). 

Comp.  leg.— Cal.     Similar:   '09,  p.  213.     See  S.  v.  An  information  is  sufficient  if  it  appears  therefrom 

Drury  (1914)   25  I    787    139  P    1129  that    the    defendant    has    performed    acts    which    en- 

_.  _      _,  ,A«„!       1  T     „1„     „     t,     „„„     .„  courage,  cause,  or  contribute  to  delinquency  of  such 

L    r'a     (NG  S)a886  Chi,cL     S"  V"  DrUry  (1914)   25  L  ?87'  139  P'  1129* 

"      "                          '            .  Delinquent:      An    adjudication    to    the    effect    that 

Application:      This    section    applies    to    deaf    and  the   chi!d  in  question  is   a   "delinquent"   is  not  pre- 

hlind    children    within    the    state.      O.    A.    G.     11-12,  requisite  to  the  maintenance  of  a  prosecution  under 

P    88-  this   section.      S.   v.   Drury    (1914)    25   I.   787,    139   P. 

Information:      It  is  not   necessary  in   information  1129. 

38:274.  Compulsory  education.  In  all  districts  of  this  state  all  par- 
ents, guardians  and  other  persons  having  care  of  children  shall  instruct 
them  or  cause  them  to  be  instructed  in  reading,  writing,  spelling,  English 
grammar,  geography  and  arithmetic.  In  such  districts  every  parent, 
guardian  or  other  person  having  charge  of  any  child  between  the  ages  of 
8  and  16  years,  shall  send  such  child  to  a  public,  private  or  parochial  school 
for  the  entire  school  year  during  which  the  public  schools  are  in  session 
in  such  district:  Provided,  however,  That  this  article  shall  not  apply  to 
children  over  15  years  of  age  where  such  child  shall  have  completed  the 
eighth  grade  or  may  be  eligible  to  enter  any  high  school  in  such  district, 
or  where  its  help  is  necessary  for  its  own  use  or  its  parents'  support  or 
where  for  good  cause  shown  it  would  be  for  the  best  interest  of  such  child 
to  be  relieved  from  the  provisions  of  this  article :  Provided  further,  That 
if  a  reputable  physician  within  the  district  shall  certify  in  writing  that 
the  child's  bodily  or  mental  condition  does  not  permit  its  attendance  at 
school,  such  child  shall  be  exempt  during  such  period  of  disability  from 
the  requirements  of  this  article.  It  shall  be  the  duty  of  the  superintendent 
of  the  school  district,  if  there  be  such  superintendent,  and  if  not,  then  the 
county  superintendent  of  schools,  to  hear  and  determine  all  applications 
of  children  desiring,  for  any  of  the  causes  mentioned  here,  to  be  exempted 
from  the  provisions  of  this  article,  and  if  upon  such  application  such  super- 
intendent hearing  the  same  shall  be  of  the  opinion  that  such  child  for  any 
reason  is  entitled  to  be  exempted  as  aforesaid,  then  such  superintendent 
shall  issue  a  written  permit  to  such  child,  stating  therein  his  reason  for 
such  exemption.  An  appeal  may  be  taken  from  the  decision  of  such  su- 
perintendent so  passing  upon  such  application  to  the  probate  court  of  the 
county  in  which  such  district  lies,  upon  such  child  making  such  applica- 
tion and  filing  the  same  with  the  clerk  or  judge  of  said  court,  within  10 
days  after  its  refusal  by  such  superintendent,  for  which  no  fee  to  exceed 
the  sum  of  $1  shall  be  charged,  and  the  decision  of  the  probate  court  shall 
be  final.  An  application  for  release  from  the  provisions  of  this  article 
shall  not  be  renewed  oftener  than  once  in  three  months. 

Hist.      '17,   c.   12,   §   2,   p.   28  ;  '05,  p.   106,    §  9,   re-  Cross     ref.       Minimum     educational     requirements 

enacted    R.    C.    §    8336;    '09,    p.    224,    H.    B.    79,    re-        under  child  labor  law:     38:281. 
enacted   '11,   c.    159,   §    160,   p.   545. 

38:275.  Juvenile  disorderly  person  denned.  Every  child  within  the 
provisions  of  this  article  who  does  not  attend  school,  as  provided  in  the 
preceding  section,  or  who  is  in  attendance  at  any  public,  private  or  paro- 
chial school,  and  is  vicious,  incorrigible  or  immoral  in  conduct,  or  who  is 
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an  habitual  truant  from  school,  or  who  habitually  wanders  about  the  streets 
and  public  places  during  school  hours  without  lawful  occupation  or  em- 
ployment, or  who  habitually  wanders  about  the  streets  in  the  night  time, 
having  no  employment  or  lawful  occupation,  shall  be  deemed  a  juvenile 
disorderly  person,  and  be  subject  to  the  provisions  of  this  article. 

Hist.     R.  C.  §   8336a,  reenacted  '11,  c.   159,   §   161, 
p.   546  ;   '05,   p.   106,   §    10. 

38:276.  Same:  Complaint:  Hearing  and  commitment.  When  a 
child  shall  be  a  juvenile  disorderly  person  within  the  meaning  of  this 
chapter,  the  truant  officer,  or  any  school  teacher,  or  other  reputable  per- 
son may  take  complaint  in  the  probate  court  of  the  county  in  which  such 
child  resides.  The  probate  court  shall  hear  and  determine  such  complaint, 
and  if  it  is  determined  that  such  child  is  a  juvenile  disorderly  person  within 
the  meaning  of  this  article,  he  or  she  shall  be  coommitted  to  a  children's 
home,  if  eligible,  or  to  the  Idaho  industrial  training  school,  or  to  some 
other  training  school,  taking  into  account  the  years  of  the  child  with  ref- 
erence to  the  institution  selected.  Any  child  committed  to  a  children's 
home,  on  its  being  shown  to  the  judge  of  said  court  that  it  is  incorrigible 
and  vicious,  may  be  transferred  to  the  industrial  school  or  other  proper 
institution.  No  child  committed  to  any  reformatory  shall  be  detained  be- 
yond his  majority,  and  may  be  discharged  sooner,  or  paroled  by  the  trus- 
tees or  board  of  control  under  rules  and  restrictions  applicable  to  other 
inmates.  Any  order  of  commitment  may  be  suspended  by  the  judge  of 
the  probate  court  during  such  time  as  the  child  may  regularly  attend  school 
and  properly  conduct  itself.  The  expense  of  the  transportation  of  the 
child  to  the  juvenile  reformatory  shall  be  paid  by  the  county  from  which 
the  child  is  committed. 

Hist.     R.  C.  §  8336b,  reenacted  '11,  c.   159,   §   162, 
p    546  ;  '05,  p.   106,   §   11. 

38:277.  Probation  officers:  Appointment  and  duties.  The  probate 
courts  of  the  several  counties  in  this  state  shall  have  authority  to  appoint 
or  designate  one  or  more  discreet  persons  of  good  moral  character  to 
serve  as  probation  officers  during  the  pleasure  of  the  court ;  said  probation 
officers  having  authority  to  act  only  upon  the  request  and  under  the  direc- 
tion of  the  probate  court,  and  to  receive  such  compensation  for  services 
actually  performed  as  the  probate  court  shall  deem  just  and  proper.  The 
number  of  paid  probation  officers  appointed  and  designated  by  the  court 
shall  be  as  follows :  In  counties  in  which  the  last  school  census  shows  a 
school  population  of  over  5,000  not  to  exceed  two  probation  officers;  in 
all  other  counties  not  to  exceed  one  probation  officer:  Provided,  however, 
That  in  independent  school  districts  and  school  districts  having  graded 
schools,  of  three  or  more  teachers,  the  probate  court,  upon  request  of  the 
board  of  trustees  of  said  district,  shall  appoint  a  probation  officer  living 
within  such  district;  said  probation  officer  having  authority  to  act  upon 
the  request  and  under  the  direction  of  the  probate  court  or  board  of  trus- 
tees of  said  districts.  Said  probation  officer  to  be  paid  by  said  school  dis- 
trict such  compensation  for  services  actually  performed  as  the  probate 
court  shall  deem  just  and  proper.  In  case  a  probation  officer  shall  be  ap- 
pointed, it  shall  be  the  duty  of  the  judge  of  the  court,  if  practicable,  to 
notify  said  probation  officer  when  any  child  is  to  be  brought  belore  the 
court ;  it  shall  be  the  duty  of  said  probation  officer  to  make  investigation 
of  such  case;  to  be  present  in  court  to  represent  the  interests  of  the  child 
when  the  case  is  heard ;  to  furnish  to  the  court  such  information  and  assist- 
ance as  the  court  or  judge  may  require;  and  to  take  charge  of  any  child 
before  and  after  the  trial  as  may  be  directed  by  the  court  or  judge.  Pro- 
bation officers  provided  for  by  this  article  are  hereby  vested  with  all  power 
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and  authority  of  sheriffs,  constables  and  police  officers  to  make  arrests  and 
perform  other  duties  incident  to  their  offices  as  probation  officers. 

Hist.     R.  C.  §  8336c  ;  '05,  p.  106,  §  12  ;  '07,  p.  231,  Comp.   leg.— Wash.      See    '05,  p.   34,   §    6. 

§2;  '17,  c.  84,   p.  299;  '05,  p.   106,   §   12;  '07,  p.  231,  Cited:     S.  v.  Drury  (1914)    25  I.  787,   139  P.  1129. 

S    2,   reenacted  R.   C.   §   8336c,   reenacted  '11,   c.   159, 
S    163,   p.   547. 

38:278.  School  trustees  to  report  delinquents.  It  shall  be  the  duty 
of  the  board  of  trustees  of  each  school  district  to  report  to  the  county 
school  superintendent  all  cases  of  truancy,  delinquency,  and  incorrigibility 
which  arise  within  their  respective  districts,  and  such  county  school  super- 
intendent shall  immediately  report  such  cases  to  the  judge  of  the  probate 
court. 

Hist.  R.  C.  S  8336d,  reenacted  '11,  c.  159,  §  164, 
1;.   547  ;   '07,   p.   231,   §    3. 

38:279.  Review  of  orders  of  probate  court.  All  orders  or  final 
judgments  made  by  any  probate  court  or  the  judge  thereof  under  this 
article,  may  be  reviewed  upon  questions  of  law  only. 

Hist.     R.   C.    §    8337,   reenacted   '11,  c.    159,    §    165,  defendants  are,  on  appeal  to  the  district  courts,  en- 

p.    547;    '05,    p.    106,    §    13.  titled  to  a  trial  de   novo.     S.  v.   Drury    (1914)    25  I. 

Application:      The    provisions    of    this    section    re-  '*>•»    139   P.   1129. 

late  only  to  orders  or   final   judgments  made  by  the  Right  of  appeal:     This   section   is  not  unconstitu- 

probate    court    sitting    as    a    juvenile    court    and    are  tional   because    it   abridges   the  right   of   appeal.     Re 

not  applicable  to  cases  where  adults  are  prosecuted  Sharp   (1908)    15  I.   120,   134,  96  P.  563,  18  L.  R.  A. 

for  the  misdemeanor  defined  in   38:273.     Such  adult  (N.    S.)    886. 

ARTICLE    19. 
CHILD    LABOR    LAW. 

38:280.      Restrictions    on    employment    of    children    under    14.      No 

child  under  14  years  of  age  shall  be  employed,  permitted  or  suffered  to 
work  in  or  in  connection  with  any  mine,  factory,  workshop,  mercantile 
establishment,  store,  telegraph  or  telephone  office,  laundry,  restaurant, 
hotel,  apartment  house,  or  in  the  distribution  or  transmission  of  merchan- 
dise or  messages.  It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  employ  any  child  under  14  years  of  age  in  any  business  or  service  what- 
ever during  the  hours  in  which  the  public  schools  of  the  district  in  which 
the  child  resides  are  in  session,  or  before  the  hour  of  6  o'clock  in  the 
morning,  or  after  the  hour  of  9  o'clock  in  the  evening :  Provided,  That  any 
child  over  the  age  of  12  years  may  be  employed  at  any  of  the  occupations 
mentioned  in  this  article  during  the  regular  vacations  of  two  weeks  or 
more  of  the  public  schools  of  the  district  in  which  such  child  resides. 

Hist.     R.  C   §    1466,    reenacted   '11,   c.    159,    §    166,  Comp.    leg.     Uniform    child    labor    law,    analogous 

p.    548;   '07,   p.   248,    §    1.  o.cept   proviso   and   limitation   of   hours:     §§    1,    2. 

Cross  ref.  Employment  of  children  under  14 
vears  of  age  in  underground  mines  prohibited : 
Const.   XIII,   4. 

38:281.      Same:       Children    under    16:       Educational    requirements. 

No  minor  who  is  under  16  years  of  age  shall  be  employed  or  permitted 
to  work  at  any  gainful  occupation  during  the  hours  that  the  public  schools 
of  the  school  district  in  which  he  resides  are  in  session,  unless  he  can 
read  at  sight  and  write  legibly  simple  sentences  in  the  English  language, 
and  has  received  instructions  in  spelling,  English  grammar  and  geography 
and  is  familiar  with  the  fundamental  operations  of  arithmetic  up  to  and 
including  fractions,  or  has  similar  attainments  in  another  language. 

Hist.     R.   C    §    1467,   reenacted   '11,   c.    159,    §    167,  Comp.   leg.     Uniform   child   labor   law,   analogous: 

P.   548  ;  '07,  p.  248,   §  2.  §§    11,    13. 

Cross   ref.     Compulsory  education   law,    38 :270. 

38 :282.  Employers  to  keep  record  of  minor  employees.  Every  per- 
son, firm,  corporation,  agent  or  officer  of  a  firm  or  corporation  employing 
or  permitting  minors  under  16  years  of  age  and  over  14  years  of  age  to 
work  in  any  mine,  factory,  workshop,  mercantile  establishment,  store, 
telegraph  or  telephone  office,  laundry,  restaurant,  hotel,  apartment  house, 
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or  on  the  distribution  or  transmission  of  merchandise  or  messages,  shall 
keep  a  record  of  the  names,  ages,  and  place  of  residence  of  such  minors. 

Hist.     R.   C.   §    1468,   reenacted   '11,   c.    159,    §    168,        except     lequirement     of     employment     certificate     is 
p.   548;  '07,   p.   248,   §   3.  added:     §   6. 

Comp.    leg.     Uniform    child    labor    law,    analogous 

38:283.  Working  hours  for  children  under  16.  No  person  under 
the  age  of  16  years  shall  be  employed  or  suffered  or  permitted  to  work  at 
any  gainful  occupation  more  than  54  hours  in  any  one  week,  nor  more 
than  nine  hours  in  any  one  day;  nor  before  the  hour  of  6  o'clock  in  the 
morning  nor  after  the  hour  of  9  o'clock  in  the  evening. 

Hist.     R.   C.   §    1469,   reenacted   '11,    c.    159,    §    169,  Comp.   leg.     Uniform   child  labor   law,    analogous: 

p.  548;  '07,  p.  248,   §   4.  §    23. 

38:284.  Penalty  for  violations  of  this  article.  Whoever  employs  a 
child  under  16  years  of  age,  and  whoever  having  under  his  control  a  child 
under  such  age  permits  such  child  to  be  employed  in  violation  of  sections 
280  and  281  of  this  chapter  shall,  for  such  offense,  be  fined  not  more  than 
$50,  and  whoever  continues  to  employ  any  child  in  the  violation  of  either 
of  said  sections  of  this  chapter  after  being  notified  by  a  truant  officer,  pro- 
bation officer  or  school  authority  shall,  for  every  day  thereafter  that  such 
employment  continues,  be  fined  not  less  than  $5  nor  more  than  $20.  A 
failure  to  produce  to  a  truant  officer,  policeman,  probation  officer  or  school 
authority,  the  age  record  required  by  this  article  shall  be  prima  facie  evi- 
dence of  the  illegal  employment  of  any  person  whose  age  record  is  not 
produced.  Any  parent,  guardian  or  custodian  of  a  minor  under  16  years 
of  age  who  knowingly  swears  falsely  as  to  the  age  of  such  child  for  the 
purpose  of  obtaining  an  age  record  is  guilty  of  perjury. 

Hist.     R.   C.    §    1470,   reenacted   '11,   c.    159,    §    170,  Cited:     S.  v.  Drury   (1914)   25  I.  787,   139  P.  1129. 

p     549  ;    07,  p.   248,   §   5.  Comp.   leg.     Uniform  child  labor   law,   analogous : 

Cross  ref.     Punishment  for  perjury:   §   6486.  £§  39,  40. 

38:285.      Prohibition    against    theatrical    employment    of    children. 

Any  person,  whether  as  parent,  relative,  guardian,  employer  or  otherwise, 
having  the  care,  custody  or  control  of  any  child  under  the  age  of  16  years, 
who  exhibits,  uses  or  employs  in  any  manner  or  under  any  pretense,  sells, 
apprentices,  gives  away,  lets  out  or  disposes  of  such  child  to  any  person, 
under  any  name,  title  or  pretense,  for  or  in  any  business,  exhibition  or 
vocation,  injurious  to  the  health  or  dangerous  to  the  life  or  limb  of  such 
child,  or  in  or  for  the  vocation,  occupation,  service  or  purpose  of  singing, 
playing  on  musical  instruments,  rope  or  wire  walking,  dancing,  begging 
or  peddling,  or  as  a  gymnast,  acrobat,  or  contortionist,  or  rider,  or  in  any 
place  whatsoever,  or  for  any  obscene,  indecent  or  immoral  purpose,  exhi- 
bition or  practice  whatsoever,  or  for  or  in  any  mendicant,  or  wandering 
business  whatsoever,  or  who  causes,  procures  or  encourages  such  child 
to  engage  therein,  is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
of  not  less  than  $50  nor  more  than  $250,  or  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  six  months  or  by  both  such  fine  and  impris- 
onment. Every  person  who  takes,  receives,  hires,  employs,  uses,  exhibits, 
or  has  in  custody  any  child  under  the  age  and  for  any  of  the  purposes 
mentioned  in  this  section  is  guilty  of  a  like  offense  and  punishable  by  like 
imprisonment.  Nothing  in  this  section  contained  applies  to  or  affects  the 
employment  or  use  of  any  such  child  as  a  singer  or  musician  in  any  church, 
school  or  academy,  or  the  teaching  or  learning  of  the  science  or  practice 
of  music. 

Hist.     R.   C.   §    1741,   reenacted   '11,   c.    159,   §    171,  Comp.    leg.     Uniform    child    labor    law,    theatrical 

p.   549;  '07,  p.  248,  §  6.  prohibition:     §   4. 

38 :286.  Employment  of  minors  in  immoral  surroundings.  Any  per- 
son, whether  as  parent,  guardian,  employer  or  otherwise,  and  any  firm  or 
corporation,  who  as  employer  or  otherwise,  shall  send,  direct,  or  cause 
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to  be  sent  or  directed  any  minor,  to  any  saloon,  gambling  house,  house  of 
prostitution  or  other  immoral  place;  or  who  shall  employ  any  minor  to 
serve  intoxicating  liquors  to  customers,  or  who  shall  employ  a  minor  in 
handling  intoxicating  liquor  or  packages  containing  such  liquors  in  a 
brewery,  bottling  establishment  or  other  place  where  such  liquors  are 
prepared  for  sale  or  offered  for  sale,  shall,  for  each  offense,  be  punished 
by  a  fine  of  not  less  than  $50  or  imprisonment  for  not  less  than  two  months 
or  by  both  such  fine  and  imprisonment. 

Hist.     R.   C.    §    1472,   reenacted   '11,   c.    159,    §    172, 
I).   550  ;   '07,   p.   248,    §   7. 

38:287.      Probation  officers  and  school  trustees  to  bring  complaint. 

The  probation  officer,  or  in  counties  where  there  is  no  probation  officer, 
one  or  more  of  the  school  trustees  shall  visit  the  various  places  of  employ- 
ment mentioned  in  sections  280  and  286  of  this  chapter  and  ascertain 
whether  any  minors  are  employed  therein  contrary  to  the  provisions  of 
this  article,  and  they  shall  bring  complaint  for  offenses  under  this  article 
to  the  attention  of  the  prosecuting  attorney  for  prosecution,  but  nothing 
herein  shall  be  held  to  prohibit  any  reputable  citizen  from  bringing  com- 
plaint for  violations  of  this  article.  All  offenses  under  this  article  shall 
be  prosecuted  in  the  probate  court. 

Hist.     R.   C.    §    1743,   reenacted  '11,   c.    159,    §    173,  Comp.   leg.     Uniform   child   labor   law,    analogous: 

p.    550  ;    '07,    p.    248,    §    8.  S    36. 

Cited:     S.  v.  Drury   (1914)   25  I.  787,  139  P.  1129. 

ARTICLE    20. 
STATE    LIBRARY    COMMISSION. 

38:288.  State  library  commission:  Membership.  The  attorney 
general,  secretary  of  state,  state  superintendent  of  public  instruction,  and 
the  president  of  the  state  university,  ex  officio,  are  hereby  constituted  a 
state  library  commission,  of  which  the  attorney  general  shall  be  chairman, 
and  the  state  superintendent  of  public  instruction  secretary. 

Hist.     R.  C.  §  672,  reenacted  '11,  c.  159,   §   174,  p.        trict    election    for    establishment    of    public    library: 
550  ;    '03,   p.    283,    S    1-  See  annotation  to  38  :78.     Supervision  of  commission 

Cross   ref.      Qualifications  of  voters  in   school   dis-        b^   state   board  of  education:      38:33. 

38:289.  Traveling  library:  Management.  Said  commission  shall 
have  the  management  of  the  traveling  library  or  libraries  belonging  to 
the  state,  and  shall  make  such  rules  governing  the  use  of  the  same,  and 
of  the  books  and  property  pertaining  thereto,  as  it  may  deem  necessary. 
Said  commission  shall  cause  said  books  to  be  distributed  throughout  the 
state,  and  at  suitable  intervals  change  such  distribution  in  such  manner 
as  to  secure  the  use  and  enjoyment  of  said  books  to  the  people  of  the  state. 
The  commission  shall  have  power  to  employ  a  qualified  librarian  whose 
duties  shall  be  defined  by  the  said  commission.  It  shall  cooperate  with 
the  management  of  public  schools  and  other  free  libraries  within  the  state, 
and  adopt  such  means  as  shall  promote  their  establishment.  Said  com- 
mission may  receive  donations  of  money,  books  or  other  property,  real  or 
personal,  for  the  benefit  of  such  traveling  library  or  libraries,  the  title 
to  which  property  shall  vest  in  the  state  of  Idaho,  to  be  held  and  controlled 
by  said  commission.  Said  commission  shall  report  annually  to  the  gov- 
ernor, with  such  recommendations  as  it  may  deem  proper. 

Hist.     '11,  c.  159,   §   175,  p.  550;  '03,   p.   283,   §   2; 
R.  C.  §   673. 

Cross  ref.     Reports  of  officers  and  boards:   §   279. 

38:290.  Accounts  of  commission.  The  secretary  of  said  commis- 
sion shall  keep  a  full  report  of  the  proceedings  of  said  commission,  and 
accurate  accounts  of  expenses  incurred  by  it  in  carrying  out  the  provisions 
of  this  article.  The  chairman  of  said  commission  may  issue  certificates, 
countersigned  by  the  secretary,  for  all  claims  against  said  commission,  in- 
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curred  in  the  management  of  said  traveling  library  or  libraries,  and  in 
carrying  out  the  objects  of  this  article,  which  claims,  when  approved  by 
the  board  of  examiners,  shall  be  paid  by  warrants  drawn  upon  the  fund 
in  the  state  treasury  provided  for  such  purpose. 

Hist.     R.    C.    §    674,    reenacted    '11,    c.    159,    §    176, 
p.  551  ;  '03,  p.  283,   §   3. 

ARTICLE  21. 

PUBLIC  LIBRARIES. 

38:291.  Cities  may  establish  libraries.  The  common  council  of 
every  city  and  of  every  village  of  the  state  of  Idaho  shall  have  power  to 
establish  a  public  library  and  reading  room,  and  for  such  purpose  may 
annually  levy,  and  cause  to  be  collected,  as  other  taxes  are,  a  tax  not  ex- 
ceeding 1  mill  on  the  dollar  of  the  taxable  property  of  such  city  or  village, 
to  constitute  a  library  fund,  which  shall  be  kept  by  the  treasurer  separate 
and  apart  from  other  moneys  of  the  city  or  village,  and  be  used  exclusively 
for  the  purchase  of  books,  periodicals,  necessary  furniture  and  fixtures, 
and  whatever  is  required  for  the  maintenance  of  such  library  and  reading 
room. 

Hist.     R.  C.  §  675,  reenacted  '11,  c.   159,  %  177,  p. 
551;  '01,  p.  3,   §   1. 

38:292.  School  district  libraries:  Election.  The  trustees  of  a 
school  district  in  which  is  situated  no  incorporated  town  or  village,  on 
the  petition  of  20  electors  thereof,  shall,  upon  four  weeks'  notice  published 
in  some  newspaper  of  general  circulation  published  in  the  county  wherein 
such  district  is  situated,  submit  to  the  electors  thereof,  at  the  first  election 
held  therein  for  the  purpose  of  electing  a  member  or  members  of  the 
board  of  trustees,  following  the  publication  of  the  said  notice,  the  question 
whether  there  shall  be  a  public  library  established  in  such  school  district 
for  the  use  and  benefit  of  the  citizens  thereof.  Those  voting  at  such  elec- 
tion in  favor  of  such  library  shall  put  upon  their  ballots  the  words,  "Public 
library — yes,"  and  those  voting  thereat  against  such  library  the  words, 
"Public  library — no."  If  a  majority  of  the  electors  voting  at  such  election 
shall  vote  in  favor  thereof,  the  trustees  aforesaid  have  authority,  annually, 
to  levy  upon  all  the  taxable  property  in  such  school  district  a  tax  not  ex- 
ceeding 1  mill  on  the  dollar  valuation  thereof,  to  be  applied  to  the  estab- 
lishment and  maintenance  of  a  library  as  aforesaid,  and  the  procuring 
of  suitable  rooms  for  the  same.  All  boards  of  school  trustees,  acting 
under  the  provisions  of  this  section,  shall  perform  the  same  duties  required 
of,  and  have  the  same  power  and  authority  granted  to  the  common  council 
of  a  city  or  village  by  the  provisions  of  this  chapter  under  like  conditions, 
and  the  treasurer  of  such  board  of  trustees  shall  perform  the  duties  of 
treasurer  for  the  public  library. 

Hist.     R.  C.  §  676,  reenacted  '11,  c.   159,   §   178,  p.  Cross   ref.     Mandatory  levy  for  school    library   re- 

551;  '01,  p.  3,   §  2.  quired :     38:94. 

38:293.  Directors  of  library.  For  the  government  of  such  library 
and  reading  room  there  shall  be  a  board  of  five  directors  appointed  by  the 
council  of  such  city  or  village  from  among  the  citizens  thereof  at  large, 
and  not  more  than  one  member  of  the  council  of  such  city  or  village  shall, 
at  any  time,  be  a  member  of  said  board.  Such  directors  shall  hold  their 
office  for  three  years  from  the  date  of  appointment,  and  until  their  suc- 
cessors are  appointed,  but  upon  their  first  appointment  they  shall  divide 
themselves  at  their  first  meeting,  by  lot,  into  three  classes :  Two  mem- 
bers shall  form  the  first  class  and  shall  serve  for  one  year  from  the  date 
of  appointment;  two  members  shall  form  the  second  class  and  shall  serve 
for  two  years  from  the  date  of  appointment;  and  one  member  shall  form 
the  third  class  and  shall  serve  for  three  years  from  the  date  of  appoint- 
ment.   All  vacancies  shall  be  immediately  reported  to  the  proper  council 
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by  its  directors,  and  shall  be  filled  by  appointment  in  the  same  manner  as 
appointments  are  originally  made.  Appointments  to  complete  an  unex- 
pired term  shall  be  for  the  residue  of  the  term  only.  No  compensation 
shall  be  paid  or  allowed  to  any  director  in  any  manner  whatsoever. 

Hist.     R.  C.  §  677,  reenacted  '11,  c.  159,   §   179,  p. 
552;  '01,  p.  3,  §  3. 

38:294.  Same:  Organization:  Powers.  Said  directors  shall,  im- 
mediately after  their  appointment,  meet  and  organize  by  the  election  of 
one  of  their  number  president,  and  by  the  election  of  such  other  officers 
as  they  may  deem  necessary.  They  shall  make  and  adopt  such  by-laws, 
rules  and  regulations  for  their  own  guidance  and  for  the  government  of 
the  library  and  reading  room  as  may  be  expedient.  They  shall  have  the 
exclusive  control  of  the  expenditure  of  all  moneys  collected  for  the  library 
fund,  and  the  supervision,  care,  and  custody  of  the  room  or  buildings  con- 
structed, leased  or  set  apart  for  that  purpose;  and  such  money  shall  be 
drawn  from  the  treasury  by  the  proper  officers,  upon  properly  authenti- 
cated vouchers  of  the  board  of  directors,  without  otherwise  being  audited. 
They  may,  with  the  approval  of  the  common  council,  lease  and  occupy,  or 
purchase  or  erect  on  purchased  ground,  an  appropriate  building:  Provided, 
That  not  more  than  one-half  of  the  income  in  any  one  year  can  be  set  apart 
in  said  year  for  such  purchase  or  building.  They  may  appoint  a  librarian 
and  assistants,  and  prescribe  rules  for  their  conduct. 

Hist.     R.    C.    §    678,    reenacted    '11,    c.    159,    §    180, 
p.   553:  '01,  p.  3,   §  4. 

38:295.  Libraries  to  be  free.  Every  library  and  reading  room  es- 
tablished under  this  article  shall  be  forever  free  for  the  use  of  the  inhabi- 
tants of  the  city,  village,  or  school  district  where  located,  always  subject 
to  such  reasonable  rules  and  regulations  as  the  library  board  may  find 
necessary  to  adopt  and  publish  in  order  to  render  the  use  of  the  library  and 
reading  room  of  the  greatest  benefit  to  the  greatest  number,  and  they 
may  exclude  and  cut  off  from  the  use  of  said  library  and  reading  room  any 
and  all  persons  who  shall  wilfully  violate  such  rules. 

Hist.     R.  C.  §  679,  reenacted  '11,  c.   159,  §   181,  p. 
553;  '01,  p.  3,   §  5. 

38:296.  Report  of  directors.  The  said  board  of  directors  shall  make 
an  annual  itemized  report  to  the  state  library  commission  on  June  30th  of 
each  year,  stating  the  condition  of  their  trust,  the  various  sums  of  money 
received  from  the  library  fund  and  from  all  sources,  and  how  much  has 
been  expended,  the  number  of  books  and  periodicals  on  hand,  and  the 
number  added  by  purchase,  gift,  or  otherwise  during  the  year,  the  number 
lost  or  missing,  the  number  of  books  loaned  out,  and  the  general  character 
of  such  books,  with  such  other  statistics,  information  and  suggestions  as 
they  may  deem  of  general  interest,  and  the  state  library  commission  may 
require. 

Hist.     R.  C.  §  680,  reenacted  '11,  c.   159,   §   182,  p. 
553;   '01,  p.   3,   §   6. 

38:297.  Donations  to  library.  All  persons  desirous  of  making  do- 
nations of  money,  personal  property  or  real  estate  for  the  benefit  of  such 
library  shall  have  the  right  to  vest  the  title  to  the  same  in  the  board  of 
directors  created  under  this  article,  to  be  held  and  controlled  by  said 
board,  when  accepted  according  to  the  terms  of  the  deed  or  gift,  devise 
or  bequest  of  such  property ;  and  as  to  such  property  the  said  board  shall 
be  held  and  considered  to  be  the  special  trustees. 

Hist.     R.  C.  §  681,  reenacted  '11,  c.  159,  §   183,  p. 
554;  '01,  p.  3,  §  7. 

38:298.  Taxes  for  existing  libraries:  Definitions.  In  case  a  free 
subscription  library  has  been  established  in  any  city  or  incorporated  vil- 
lage, and  duly  incorporated  and  organized,  the  council  may  levy  a  tax  for 
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its  support,  as  provided  in  this  article,  without  change  in  the  organization 
of  such  library  association:  Provided,  It  becomes  a  free  library.  The 
sums  so  raised  shall  be  duly  paid  to  the  officer  duly  authorized  to  receive 
the  same,  and  shall  be  under  the  control  of  said  library  association :  Pro- 
vided, That  if  at  any  time  the  said  library  association  ceases  to  exist,  or 
for  any  reason  fails  to  provide  a  free  circulating  library  as  required  by 
the  provisions  of  this  article,  the  books  and  other  property  accumulated 
from  the  proceeds  of  the  levy  herein  authorized  shall  become  the  property 
of  the  city  or  village,  and  be  subject  to  the  control  of  the  council  as  herein 
provided. 

In  this  article,  unless  the  context  otherwise  requires,  "library"  in- 
cludes libraries  with  branches,  loans,  reference,  traveling  and  reading 
room  department,  lectures  and  museums;  "city"  includes  towns  and  vil- 
lages; "council"  means  the  legislative  body  of  an  incorporated  city,  town 
or  village;  "mayor"  means  the  chief  executive  officer  of  an  incorporated 
city,  town  or  village. 

Hist.  R.  C.  §  682,  reenacted  '11,  c.  159,  §  184,  p. 
554  ;  '01.  p.  8.  §  8. 

ARTICLE  22. 
MISCELLANEOUS  PROVISIONS. 

38:299.  School  year:  Beginning.  The  school  year  shall  begin  on 
the  second  Monday  in  September  of  each  year :  Provided,  That  this  does 
not  require  school  terms  to  begin  on  this  date,  but  such  terms  may  begin 
at  such  time  as  is  fixed  by  the  boards  of  trustees  of  school  districts. 

Hist.  '13,  c.  115,  §  20a,  p.  451;  '93,  p.  187,  §  67, 
first  part,  reenacted  '99,  p.  85,  §  67,  first  part,  re- 
enacted  R.  C.  §  667,  first  part. 

38 :300.  School  month.  A  school  month  is  four  weeks  of  five  school 
days. 

Hist.      '11,   c.   159,    §    185,  p.   554,  reenacted  '13,  c.        part,  reenacted  '99,  p.  85,   §   67,  last  part,  reenacted 
115,   §   20,  subd.   185a,  p.  451;  '93,  p.   187,   §   67,  last        R.  C.  g   667,  last  part. 

38:301.  Use  of  schoolhouse  as  community  center.  The  trustees  of 
any  school  district  shall  have  the  power  to  authorize  the  use  of  any  school- 
house  or  schoolhouses  in  said  district  as  a  community  center. 

Hist.     '13,  c.   115,   §   20c,  p.  451. 

38:302.  Sectarian  and  partisan  instruction  forbidden.  No  books, 
papers,  tracts  or  documents  of  a  political,  sectarian,  or  denominational 
character  shall  be  used  or  introduced  in  any  school  established  under  the 
provisions  of  this  chapter,  and  any  and  every  political,  sectarian,  or  de- 
nominational doctrine  is  hereby  expressly  forbidden  to  be  taught  therein; 
nor  shall  any  teacher  or  any  district  receive  any  of  the  public  school  moneys 
in  which  the  schools  have  not  been  taught  in  accordance  with  the  pro- 
visions of  this  chapter. 

Hist.     R.  C.  §  668,  reenacted  '11,  c.   159,  §   186,  p.  resolution   of   trustees,    schoolhouse   maybe   used   by 

554  ;   '93,  p.   187,   g   65,  reenacted  '99,  p.  85,   §   65.  any  church,  charitable  society,  or  institution  for  the 

_                      „  ,.'.                            ,.~      ,.               ,  +„„„u  conduct  of  exercises  or  meetings,   prov.ded  such   ex- 

.  Cross  "£•     Religious  tests,  qualifications  and  teach-  ercises  or  meetings  be  not  held  during  school  hours 

ings  prohibited  :     Const.  IX,  6.  or  interfere  with  regular  conduct  of  school.     O.  A.  G. 

Religious  exercises  in  schoolhouses:     Upon  proper  to  Mark  Austin,   11-18-15. 

38:303.  Eighth  grade  examinations.  It  shall  be  the  duty  of  the 
state  board  of  education  to  prepare,  or  cause  to  be  prepared,  eighth  grade 
examination  questions  to  be  used  by  the  county  superintendents  of  the 
several  counties  of  the  state  in  the  examination  of  applicants  for  eighth 
grade  diplomas,  and  to  prescribe  the  rules  and  the  regulations  for  con- 
ducting all  such  examinations.  All  pupils  shall  be  required  to  take  such 
eighth  grade  examinations,  which  may  be  taken  entire  at  the  close  ot  the 
eighth  grade  work,  or  the  examination  in  each  required  subject  may  be 
taken  in  the  grade  in  which  the  subject  is  completed,  and  only  those  pupils 
shall  be  entitled  to  pass,  who  shall  obtain  a  general  average  of  not  less 
than  85  per  cent,  and  not  falling  below  70  per  cent  in  any  branch,     baid 
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examinations  to  be  held  in  the  county  at  such  central  points  as  may  be 
designated  by  the  county  superintendent,  and  there  shall  not  be  held  to 
exceed  three  such  examinations  at  the  same  point  in  any  one  year,  and 
the  dates  upon  which  such  examinations  shall  be  held  shall  be  in  January, 
April,  and  May,  the  exact  dates  in  such  months  to  be  determined  by  the 
state  board  of  education,  and  notice  thereof  given  to  the  county  superin- 
tendents. All  pupils  passing  such  examination  shall  be  granted  a  diploma 
by  the  county  superintendent  of  public  instruction.  No  pupil  under  the 
age  of  15  years  shall  be  permitted  to  enter  the  first  year  of  any  high 
school  in  the  state  of  Idaho  who  has  not  passed  the  eighth  grade  examina- 
tion satisfactorily  and  obtained  his  or  or  her  diploma:  Provided,  That 
class  A,  independent  school  districts  shall  be  exempted  from  the  previsions 
of  this  section :  And,  Provided  further,  That  the  above  provisions  may  be 
modified  by  regulations  of  the  state  board  of  education  to  meet  the  needs 
of  districts  with  special  courses  of  study  approved  by  the  said  board. 

Hist.     '17,  c.  19,  §  1,  p.  48  ;  '07,  p.  168,  §§  1,  2,  3  ;  Cross  ref.     Course  of  study  to  be  prepared  by  state 

It.  C.  §  669;  '11,  c.  159,  §  187,  p.  555;  '13,  c.  115,  §  board  of  education:  38:21.  Class  A,  independent 
21    p.  452;  '15,  c.  57,  p.   144.  school  district:     38:208. 

38:304.  Arbor  day.  It  shall  be  the  duty  of  the  county  superintend- 
ent to  set  apart  one  day  in  the  proper  time  in  each  year  between  the  first 
day  of  April  and  the  first  day  of  May,  to  be  known  as  arbor  day.  He  shall, 
by  written  or  printed  notice,  notify  the  clerk  of  each  school  district  in 
his  county  of  the  day  so  set  apart  at  least  20  days  prior  to  said  day.  It 
shall  be  the  duty  of  the  authorities  of  every  public  school  in  this  state  to 
assemble  the  pupils  in  their  charge  on  that  day  in  the  school  building,  or 
elsewhere,  as  they  may  deem  proper,  and  to  provide  for  and  conduct,  under 
the  general  supervision  of  the  county  superintendent  of  public  instruction, 
such  exercise  as  shall  tend  to  encourage  the  planting,  protection  and 
preservation  of  trees  and  shrubs,  and  an  acquaintance  with  the  best  meth- 
ods to  be  adopted  to  accomplish  such  results.  The  state  superintendent  of 
public  instruction  shall  have  power  to  prescribe,  from  time  to  time,  in  writ- 
ing, a  course  of  exercises  and  instruction  in  the  subjects  hereinbefore 
mentioned,  which  shall  be  adopted  and  observed  by  the  school  authorities 
on  arbor  day,  and  upon  receipt  of  copies  of  such  course,  sufficient  in  num- 
ber to  supply  all  the  schools  under  his  supervision,  the  county  superintend- 
ent of  public  instruction  shall  promptly  provide  each  of  the  schools  under 
his  charge  with  a  copy  and  cause  it  to  be  adopted  and  observed. 

Hist.     R.  C.  §  670,  reenacted  '11,  c.  159,  §   188,  p. 
555;   '03,   p.   215,   §S    1,   2,   3. 

38:305.  Establishment  of  kindergartens.  The  school  board  of  any 
school  district  in  the  state  is  hereby  empowered  to  establish  and  maintain 
free  kindergartens  in  connection  with  the  public  schools  of  each  district 
for  the  instruction  of  children  between  the  ages  of  3  and  6,  residing  in 
said  district,  and  shall  establish  such  courses  of  training,  study  and  disci- 
pline, and  such  rules  and  regulations  governing  such  preparatory  or  kin- 
dergarten schools,  as  said  board  may  deem  best:  Provided,  That  nothing 
in  this  section  shall  be  construed  to  change  the  law  relating  to  the  taking 
of  the  census  of  the  school  population  or  the  apportionment  of  state  and 
county  school  funds  among  the  several  counties  and  districts  in  this  state : 
Provided  further,  That  the  cost  of  establishing  and  maintaining  such  kin- 
dergartens shall  be  paid  from  the  special  school  fund  of  said  districts,  and 
the  said  kindergartens  shall  be  a  part  of  the  public  school  system,  and 
governed,  as  far  as  practicable,  in  the  same  manner  and  by  the  same  offi- 
cers as  is  now,  or  hereafter  may  be,  provided  by  law  for  the  government 
of  other  public  schools  of  the  state :  Provided  further,  That  all  teachers 
employed  in  these  schools  shall  have  a  diploma,  from  some  reputable  kin- 
dergarten training  school,  or  shall  be  licensed  in  accordance  with  the  rules 
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and  regulations  established  by  the  state  superintendent  of  public  instruc- 
tion. 

Hist.     R.  C.  §  671,  reenacted  '11,  c.   159,  §   189,  p. 
556  ;  '01,  p.   108,   §   1. 

38:306.  Physiology  and  hygiene.  That  physiology  and  hygiene, 
which  shall,  in  each  division  of  the  subject  so  pursued,  include  special  ref- 
erence to  the  nature  of  alcoholic  drinks,  stimulants,  and  narcotics  and 
their  effects  upon  the  human  system,  and  which  shall  be  included  in  the 
branches  of  study  required  by  law  to  be  taught  in  the  common  schools  of 
this  state,  shall  be  introduced  and  studied  in  a  regular  branch  during  each 
school  term,  or  during  such  portion  of  each  school  term  as  may  be  neces- 
sary to  enable  all  pupils  to  pass  prescribed  examinations  in  the  textbooks 
on  said  study,  furnished  the  respective  grades  and  corresponding  classes 
in  ungraded  schools,  in  all  departments  of  the  common  schools  of  the 
state,  in  state  reformatories  and  in  all  educational  institutions  supported 
wholly  or  in  part  by  appropriations  by  the  state. 

Hist.      '09,    p.    316,   S.    B.   83,   §    1,   first  paragraph, 
reenacted  '11,  c.   159,   §   190a,  p.  556. 

38 :307.  Same :  Trustees  to  furnish  textbooks.  It  shall  be  the  duty 
of  the  boards  of  trustees  of  the  several  school  districts  in  this  state  to 
provide  the  best  authoritative  textbooks  that  can  be  obtained  on  said 
study,  and  also  to  provide  needed  facilities,  and  to  arrange  definite  time 
and  place  for  this  branch  in  the  regular  course  of  study.  The  textbooks 
in  the  pupils'  hands  shall  be  graded  in  accordance  with  their  respective 
school  grades,  and  correspondingly  in  ungraded  schools,  and  in  the  lower 
grades  where'  textbooks  on  said  subject  are  not  in  the  hands  of  pupils, 
oral  instruction  in  this  subject  shall  be  given  by  teachers  using  illustra- 
tions, charts,  and  standard  textbooks  adapted  for  such  oral  instruction, 
and  the  same  test  shall  be  required  in  this  branch  for  promotion  as  in 
other  studies. 

Hist.     '09,  p.  316,  S.  B.  83,  §  1,  second  paragraph,  Cross     ref.       Supervision     of    textbooks    by     state 

reenacted  '11,  c.   159,  §  190b,  p.  557.  board:     38:24. 

38:308.  Same:  Instructions  to  teachers.  In  all  teachers'  training 
classes  in  the  normal  schools  of  this  state,  and  in  teachers'  institutes,  ade- 
quate time  and  attention  shall  be  given  to  instruction  in  the  best  methods 
of  teaching  this  branch,  and  a  competent  lecturer  on  this  subject  shall  be 
secured  for  teachers'  institutes  and  associations. 

Hist.     '09,  p.   316,   S.   B.  83,   §   2,  reenacted  '11,  c. 
159,  §   191,  p.  557. 

38:309.  Same:  In  state  reformatories.  The  superintendents  of 
state  reformatories  shall  make  suitable  provision  for  the  teaching  of  this 
branch  in  said  reformatories. 

Hist.     '09,  p.  316,   S.  B.  83,   §    3,   reenacted  '11,  c. 
159,   §   192,  p.  557. 

38:310.  Same:  Refusal  or  failure  to  teach:  Penalty.  On  satis- 
factory evidence  that  any  teacher  has  wilfully  refused  or  neglected  to 
teach  this  subject,  as  herein  provided,  the  state  or  county  superintendent 
shall  revoke  the  certificate  of  such  teacher.  Such  revocation  not  to  be 
made,  however,  without  30  days'  notice  to  such  teacher  and  the  consider 
tion  of  such  evidence  as  may  be  produced  in  his  support. 

Hist.     '11,  c.  159,  §  193,  p.   557;  '09,  p.  316,   S.  B. 
83,  §  4. 

38:311.  Chapter  is  complete  school  code.  This  chapter  is  intended 
to  constitute  a  complete  code  and  system  for  the  government  and  regula- 
tion of  the  common  schools  of  Idaho,  and  is  intended  to  be  complete  in 
itself,  without  reference  to  or  aid  from  other  laws ;  and  all  acts  or  parts 
of  acts  which  modify  or  tend  to  modify  this  chapter  or  any  part  thereof 
shall  be  disregarded  by  the  courts  in  the  construction  of  this  chapter. 

Hist.     '11,  c.   159,   §   195,  p.   557.     See  '13,  c.  77,  §  Cited:     Wood  v.  Ind.  Sch.  Dist.  No.  2  (1912)   21   I. 

10,   p.  333.  734,   124  P.  780. 
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Note:  The  control  of  the  educational  institutions  is  vested  in  the  state  board  of  education  and 
board  of  regents  of  the  university  of  Idaho  by  '13,  c.  77,  p.  328  (C.  L.  38:1  et  seq.)  Neither  the 
legislature  nor  the  courts  have  determined  the  exact  effect  of  said  act  upon  the  provisions  of 
this  title.  See  First  Nat.  Bk.  v.  Regents  of  University  (1914)  26  I.  15,  140  P.  771,  and  annota- 
tions to  $§   488,   519. 

CHAPTER  39. 

STATE  UNIVERSITY. 

§  485.  University  established.  There  is  hereby  established  in  this 
state,  at  the  town  of  Moscow,  in  the  county  of  Latah,  an  institution  of 
learning,  by  the  name  and  style  of  the  university  of  Idaho.     ['88-89,  p.  21, 

Hist.     '88-89,  p.  21,  §   1,  reenacted  R.  C.  §  485. 

Comp.  leg. — Wis.     See  statutes  '13,  §   377. 

Cross  ref.     Location  and  rights  confirmed:     Const. 
IX,  10. 


Cited:     Moscow  Hdwe.  Co.  v.  Regents  of  the  Uni- 
\ersity    (1911)    19   I.   420,    113   P.   731. 


§  486.  Board  of  regents.  The  general  supervision,  government  and 
control  of  the  university  of  Idaho  is  vested  in  a  state  board  of  education 
which  also  constitutes  the  board  of  regents  of  the  university  and  is  known 
as  the  state  board  of  education  and  board  of  regents  of  the  university  of 
Idaho. 


Hist.  Based  upon  '13.  c.  77,  §  1,  p.  328,  and  §  3, 
p.  329,  superseding  R.  C  S  486.  (See  '88-89,  p.  21, 
S  2  ;  '01,  p.  14,  §  2.) 

Board  of  education  successor  to  old  board:  '13,  c. 
77,    p.    328,   makes  the   state  board  of   education   the 


successor  of  the  old  board  of  regents  of  the  univer- 
sity of  Idaho  and  as  such  has  the  power  to  defend 
nn  action  previously  instituted  against  the  old  board 
for  a  preexisting  obligation.  First  Nat.  Bk.  v.  Re- 
gents of  University   (1914)    26  I.   15,  140  P.  771. 


§  487.  Executive  committee  of  board.  The  president  and  secretary 
ex  officio,  and  one  member  of  the  board  to  be  appointed  by  the  president 
thereof,  shall  constitute  an  executive  committee  of  said  board,  whose  duties 
shall  be  prescribed  by  the  by-laws  of  the  board.     ['88-89,  p.  21,  §  15.] 


Hist. 


I,  p.  21,  §  15,  reenacted  R.  C  §  4i 


§  488.  General  duties  of  the  board.  The  members  of  the  state 
board  of  education  in  the  performance  of  their  functions  as  the  board  of 
regents  of  the  university  and  their  successors  in  office,  shall  constitute  a 
body  corporate,  by  the  name  of  the  regents  of  the  university  of  Idaho,  and 
shall  possess  all  the  powers  necessary  or  convenient  to  accomplish  the  ob- 
jects and  perform  the  duties  prescribed  by  law,  and  shall  have  the  custody 
of  the  books,  records,  buildings  and  other  property  of  said  university. 
The  board  shall  elect  a  president,  secretary  and  treasurer,  who  shall  per- 
form such  duties  as  shall  be  prescribed  by  the  by-laws  of  the  board.  The 
secretary  shall  keep  a  faithful  record  of  all  the  transactions  of  the  board 
and  of  the  executive  committee  thereof.  The  treasurer  shall  perform  all 
the  duties  of  such  office,  subject  to  such  regulations  as  the  board  may 
adopt,  and  for  the  faithful  discharge  of  all  his  duties  shall  execute  a  bond 
in  such  sum  as  the  board  may  direct. 


Hist.  '88-89,  p.  21,  §  3,  reenacted  R.  C  §  488  ; 
amended  by  implication  '13,  c.  77,  p.  328. 

Comp.  leg. — Wis.  Similar :  Except  state  treas- 
urer has  charge  of  accounts  of  university.  Statutes 
i3,   §   379. 

Cross  ref.  Regents  to  have  general  supervision 
of  university  and  the  control  and  direction  of  its 
funds:     Const.  IX,  10. 

Power  to  sue  and  be  sued:  The  board  of  regents 
has  implied  power  to  sue  and  be  sued.  An  action 
against  them  is  not  in  effect  an  action  against  the 
state.  Phoenix  Lbr.  Co.  v.  Regents  of  University, 
197    F.    425  ;    Insterstate    Const.    Co.    v.    Regents    of 


University  (1912)  199  F.  509;  American  Bonding 
Co.  v.  Regents  of  University  (1905)  11  I.  163,  81 
P.  604  ;  Moscow  Hdwe.  Co.  v.  Regents  of  Univer- 
sity (1911)  19  I.  420,  113  P.  731;  First  Nat.  Bk. 
v.  Regents  of  University  (1914)   26  I.  15,  140  P.  771. 

Same:  Federal  court:  Even  if  the  board  of  re- 
gents is  a  state  instrumentality,  the  state  can  waive 
trie  privilege  given  it  by  the  eleventh  constitutional 
amendment  of  not  being  subject  to  suit  in  the  fed- 
eral court,  and  does  so  as  to  a  state  board,  where 
it  creates  it  a  body  corporate,  with  power  to  sue 
and  be  sued  generally.  Interstate  Const.  Co.  v.  Re- 
gents of  University   (1912)    199  F.  509. 
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§  489.  Meetings  of  board.  The  time  of  the  election  of  the  president, 
secretary  and  treasurer  of  said  board,  and  the  duration  of  their  respective 
terms  of  office  and  the  time  for  holding  such  meetings  as  may  be  required, 
and  the  manner  of  notifying  the  same,  shall  be  determined  by  the  by-laws 
of  the  board.  A  majority  of  the  board  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  a  less  number  may  adjourn  from  time  to  time. 

Hist.      '88-89,    p.    21,    §    4,   reenacted   R.   C.    §    489  ; 
modified  by  '13,  c.   77,   §    5,   p.   330. 

Comp.  leg. — Wis.     Identical:     Statutes  '13,   §   380. 

§  490.  Powers  of  board:  Sectarian  tests  prohibited.  The  board  of 
regents  shall  enact  laws  for  the  government  of  the  university  in  all  its 
branches,  elect  a  president  and  the  requisite  number  of  professors,  in- 
structors, officers  and  employees,  and  fix  the  salaries  and  the  term  of  office 
of  each,  and  determine  the  moral  and  educational  qualifications  of  appli- 
cants for  admission  to  the  various  courses  of  instruction ;  but  no  instruc- 
tion either  sectarian  in  religion  or  partisan  in  politics  shall  ever  be  allowed 
in  any  department  of  the  university,  and  no  sectarian  or  partisan  test  shall 
ever  be  allowed  or  exercised  in  the  appointment  of  regents  or  in  the  elec- 
tion of  professors,  teachers,  or  other  officers  of  the  university,  or  in  the 
admission  of  students  thereto,  or  for  any  purpose  whatever.  The  board 
of  regents  shall  have  power  to  remove  the  president  or  any  professor,  in- 
structor or  officer  of  the  university,  when,  in  their  judgment,  the  interests 
of  the  university  require  it.  The  board  may  prescribe  rules  and  regula- 
tions for  the  management  of  the  libraries,  cabinet,  museum,  laboratories 
and  all  other  property  of  the  university  and  of  its  several  departments, 
and  for  the  care  and  preservation  thereof,  with  penalties  and  forfeitures, 
by  way  of  damages  for  their  violation,  which  may  be  sued  for  and  col- 
lected in  the  name  of  the  board  before  any  court  having  jurisdiction  of 
such  action.     ['88-89,  p.  21,  §  5.] 

Hist.     '88-89,  p.  21,  §  5,  reenacted  R.  C.  §  490.  Removal  of  professor:     The  provision  empowering 

Comp.    leg.— Wis.       Identical:       Except    provision        the    board    to   remove   a   professor    is    a   part   of   the 

for  dormitories  added.     Statutes  '13,   §    381.  contract     between     the     professor     and     the     board. 

Hyslop  v.  Regents  of  University  (1913)  23  I.  341, 
Cross     ref.       Religious     tests,     qualifications     and        ^9   p     io73. 

teachings  prohibited :      Const.  IX,   6. 

§491.  Same:  Erection  of  buildings.  The  board  of  regents  are  au- 
thorized to  expend  such  portion  of  the  income  of  the  university  fund  as 
they  may  deem  expedient  for  the  erection  of  suitable  buildings  and  the 
purchase  of  apparatus,  a  library,  cabinets  and  additions  thereto. 

Hist.      R.    C.    491,   to  which   Code  Comr.   MacLane  Liability  of  board   on   contract:      Said   board   may 

attached  following  note:  enter    ir.to   a   contract  for   the   erection   of   buildings 

"Act  15th  Ter.  Ses.   (Laws  '88-89)  21,  §  6.     Omit-  for   said  university,    and   if  it  fails   to   comply   with 

ting    'hereinafter    created'     after    'university    fund.'  the    contract,    an    action   may   be    maintained   in   the 

The  act  created  no  permanent  fund,  but  merely  ap-  district    court    against    it    to    compel    it    to    do    so. 

propriated    $15,000    for    the    purchase    and    improve-  Moscow    Hdwe.    Co.    v.    Regents    of    the    University 

ment    of    site.      Section    11    of    the    Idaho    admission  (1911)    19   I.  420,   113,  P.  731. 

bill    granted    50,000    acres    of    land   to   the    state    for  Limitations   on  expenditures:      Under  this  section 

university   purposes,    and  this  grant  is  regulated   by  tne   board   is   not  authorized   to   expend   any   portion 

Const.    IX,    10-11.      Special   appropriations   and   bond  0f    tne    university    funds    that    have    been    raised    or 

issues  have  been  made  and  provided  for  from  time  appropriated  for  other  purposes  for  the  erection   of 

to    time    for    the    support    and    improvement    of    the  buildings.      Moscow    Hdwe.    Co.    v.    Regents    of    the 

university,    and   the   'university    fund'    is   created   by  University   (1911)    19   I.  420,   113  P.   731. 

laws  1905,  417,  which  is  not  included  in  these  codes,  Said  beard  has  no  authority  to  incur  any  indebt- 

l>ut  is  preserved  by  the  table  of  special  laws,  §   17."  edness    in    the    erection    of    university    buildings    for 

Comp.  leg. — Wis.     Analogous:   Statutes  '13,  §  382.  which  it  has  not  the  funds  to  pay.     lb. 

§  492.  Duties  of  treasurer.  The  treasurer  of  said  board  shall,  out 
of  any  moneys  in  his  hands  belonging  to  said  board,  pay  all  orders  drawn 
upon  him  by  the  president  and  secretary  thereof,  when  accompanied  by 
vouchers  fully  explaining  the  character  of  the  expenditure,  and  the  books 
and  accounts  of  the  treasurer  shall  at  all  times  be  opened  to  the  inspection 
of  the  board.  The  treasurer  shall  make  an  annual  report  to  the  president 
of  the  board  of  all  transactions  connected  with  the  duties  of  his  office. 
['88-89,  p.  21,  §  17.] 

Hist.     '88-89,  p.  21,  §   17,  reenacted  R.  C  §  492. 
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§  495.  Powers  of  president  and  faculty.  The  president  of  the  uni- 
versity shall  be  president  of  the  faculty,  or  of  the  several  faculties  as  they 
may  be  hereafter  established,  and  the  executive  head  of  the  instructional 
force  in  all  its  departments.  As  such,  he  shall  have  authority,  subject  to 
the  board  of  regents,  to  give  general  direction  to  the  instruction  and  scien- 
tific investigation  of  the  university,  and  so  long  as  the  interests  of  the 
institution  require  it,  he  shall  be  charged  with  the  duties  of  one  of  the 
professorships.  The  immediate  government  of  the  university  shall  be  in- 
trusted to  the  faculty,  but  the  regents  shall  have  the  power  to  regulate  the 
courses  of  instruction,  and  prescribe  the  books  or  works  to  be  used  in  the 
several  courses,  and  also  to  confer  such  degrees  and  grant  such  diplomas 
as  are  usual  in  universities,  or  as  they  shall  deem  appropriate,  and  to 
confer  upon  the  faculty,  by  by-laws,  the  power  to  suspend  or  expel  students 
for  misconduct  or  other  cause  prescribed  by  such  by-laws.  ['88-89,  p.  21, 
§8.] 

Hist.     '88-89,  p.  21,   §   8,  reenacted  R.   C.   §  495.  Cross  ref.     The  president  is  also  a  member  of  the 

Comp.  leg.— Wis.     Identical:     Statutes  '13,    §   384.        state   library  commission:      38:288. 

§  496.  Departments  of  university.  The  object  of  the  university  of 
Idaho  shall  be  to  provide  the  means  of  acquiring  a  thorough  knowledge 
of  the  various  branches  of  learning  connected  with  scientific,  industrial 
and  professional  pursuits,  and  to  this  end  it  shall  consist  of  the  following 
colleges  or  departments,  to  wit: 

1.  The  college  or  department  of  arts. 

2.  The  college  or  department  of  letters. 

3.  The  professional  or  other  colleges  or  departments,  as  may  from 
time  to  time  be  added  thereto  or  connected  therewith.     ['88-89,  p.  21,  §  9.] 

Hist.     '88-89,  p.   21,   §  9,   reenacted  R.  C.   §   496. 
Comp.  leg. — Wis.     Analogous:   Statutes  '13,   §   385. 

§  496a.  College  of  agriculture.  The  action  of  the  regents  of  the 
university  of  Idaho,  in  establishing  and  maintaining  a  college  of  agricul- 
ture in  connection  with  the  university  at  Moscow,  and  in  accordance  with 
an  act  of  congress,  approved  July  2,  1862,  and  known  as  the  land  grant 
act,  as  supplemented  by  an  act  of  congress  for  the  more  complete  endow- 
ment and  support  of  colleges  of  agriculture  and  mechanic  arts,  approved 
August  30,  1890,  is  a  proper  exercise  of  the  lawful  powers  of  the  regents 
as  set  forth  in  the  act  creating  the  university,  and  the  clauses  of  the  state 
constitution  confirming  the  same.  And  the  said  action  of  the  regents  in 
establishing  and  maintaining  the  said  college  of  agriculture  in  accordance 
with  said  laws,  is  hereby  expressly  approved  and  confirmed.  ['09,  p.  38, 
H.  B.  192.] 

Hist.     '09,  p.  38,  H.  B.   192.  accepted  by  the  provisions  of   c.   38.     Rights  of  the 

Cross   ref.      The    acts   of   congress   referred   to   are        university  confirmed:     Const.  IX,   10. 

§  497.  Same.  The  college  or  department  of  arts  shall  embrace 
courses  of  instruction  in  mathematical,  physical  and  natural  sciences,  with 
their  application  to  the  industrial  arts,  such  as  agriculture,  mechanics,  en- 
gineering, mining  and  metallurgy,  manufactures,  architecture  and  com- 
merce, and  such  branches  included  in  the  college  of  letters  as  shall  be 
necessary  to  a  proper  fitness  of  the  pupils  in  the  scientific  and  practical 
courses  for  their  chosen  pursuits ;  and  as  soon  as  the  income  of  the  uni- 
versity will  allow,  in  such  order  as  the  wants  of  the  public  shall  seem  to 
require,  the  said  courses  in  the  sciences  and  their  application  to  the  prac- 
tical arts  shall  be  expanded  into  distinct  colleges  of  the  university,  each 
with  its  own  faculty  and  appropriate  title.  The  college  of  letters  shall 
be  coexistent  with  the  college  of  arts  and  shall  embrace  a  liberal  course  of 
instruction  in  language,   literature  and  philosophy,  together  with   such 

2o6 


STATE  UNIVERSITY:   FEDERAL  AID  40:4 

courses  or  parts  of  courses  in  the  college  of  arts  as  the  regents  of  the 
university  shall  prescribe.     ['88-89,  p.  21,  §  10.] 

Hist.     '88-89,  p.  21,  §  10,  reenacted  R.  C.  §  497. 
Comp.  leg. — Wis.     Analogous:   Statutes  '13,   §  386. 

§  498.  Woman  students  admitted.  The  university  shall  be  open  to 
female  as  well  as  male  students,  under  such  regulations  and  restrictions 
as  the  board  of  regents  may  deem  proper.     ['88-89,  p.  21,  §  11.] 

Hist.     '88-89,  p.  21,  §   11,  reenacted  R.  C.  §  498. 
Comp.  leg. — Wis.     Analogous:   Statutes  '13,  §   387. 

§  499.  Tuition  not  required.  No  student  who  shall  have  been  a  resi- 
dent of  the  state  for  one  year  next  preceding  his  admission  shall  be  re- 
quired to  pay  any  fees  for  tuition  in  the  university,  excepting  in  a  pro- 
fessional department  and  for  extra  studies.  The  regents  may  prescribe 
rates  of  tuition  for  any  pupil  in  a  professional  department,  or  who  shall 
not  have  been  a  resident  as  aforesaid,  and  for  teaching  extra  studies. 
['88-89,  p.  21,  §  12.] 

Hist.     '88-89,  p.  21,  §   12,  reenacted  R.  C.  §  499. 
Comp.  leg. — Wis.     Analogous:  Statutes  '13,   §   388. 

CHAPTER  40. 
STATE  UNIVERSITY:     FEDERAL  EDUCATIONAL  AID. 

Note:      For  the  most  recent  compilation   of  the  federal   acts  referred   to  in   this  chapter,    with 
annotations  thereof, 'see  U.  S.  Comp.  Stats.    (1916)   §§   8870-8897a. 

40:1  Assent  to  Morrill  acts.  The  assent  of  the  legislature  of  the 
state  of  Idaho  is  hereby  given  to  all  the  provisions  of  an  act  of  congress, 
approved  July  2,  1862,  entitled,  "An  act  donating  public  lands  to  the  sev- 
eral states  which  may  provide  colleges  for  the  benefit  of  agriculture  and 
the  mechanic  arts,"  and  the  acts  amendatory  thereof  and  supplementary 
thereto.     [R.  C.  §  29,  first  part.] 

Hist.     '90-91,   p.    16,   §    1,   reenacted   '99,  p.  9,    §    1,  Stat.    L.    208  ;    amendment    app.    March    3,    1883,    22 

reenacted  R.  C.   S   29,  first  part.  Stat  L.  484  ;  second  Morrill  act,  app.  Aug.  30,   1890, 

Morrill  acts:     First  Morrill  act,  app.  July  2,   1862,  ?6   iStat.    L    417;   Nelson   amendment   app.   March   4, 

12   Stat.  L.   503;  amendment  app.  July  .23,    1866,    14  1!)0'-   34   btat   L-    1256»    128L 

40:2.  Assent  to  Hatch  act.  The  assent  of  the  legislature  of  the 
state  of  Idaho  is  hereby  given  to  all  the  provisions  of  an  act  of  congress, 
approved  March  2,  1887,  entitled,  "An  act  to  establish  agricultural  ex- 
perimental stations  in  connection  with  the  colleges  established  in  the  sev- 
eral states  under  the  provisions  of  an  act  approved  July  2,  1862,  and  the 
acts  supplemental  thereto,"  and  the  acts  amendatory  thereof  and  supple- 
mentary thereto. 

Hist.     '90-91,   p.   16,   §    1,  reenacted   '99,   p.  9,    §    1.  Hatch  act:      Original   act,   app.   March   2,    1887,   24 

reenacted    R.    C.     §     29,    second    part ;    introductory  Stat.  L.  440  ;  amendment  app.  June  7,  1888,  25  Stat 

words  of   R.    C.    §    29    added  to   make  sentence  com-  L.    176  ;  proviso  in  act  app.  March   2,    1889,   25  Stat, 

plete.  L.    841. 

40:3.  Assent  to  Adams  act.  The  assent  of  the  legislature  of  the 
state  of  Idaho  shall  be,  and  the  same  is  hereby,  given  to  all  the  provisions 
of  an  act  of  congress,  approved  March  16,  1906,  entitled,  "An  act  to  pro- 
vide for  an  increased  annual  appropriation  for  agricultural  experiment 
stations  and  regulating  the  expenditures  thereof."  And  the  legislature 
of  the  state  of  Idaho  hereby  approves  of,  and  assents  to,  the  purposes  of 
the  grants  and  appropriations  provided  for  and  made  by  said  act  of  con- 
gress, and  hereby  agrees  to  abide  by  the  terms,  conditions,  requirements 
and  limitations  thereof. 

Hist.      '07,   p.  22,   §    1,   reenacted  R.   C.   §   30;  date  Adams     act:       Approved    March     (not    June)     16, 

of  approval   of  Adams  act  corrected  to   read  March         1906,  34  Stat.  L.  63;  construed  by  act  app.  June  30, 
instead  of  June.  1906,  34  Stat  L.  669,  696. 

40:4.  Assent  to  Smith-Lever  act.  The  assent  of  the  legislature  of 
the  state  of  Idaho  is  given  to  the  provisions  and  requirements  of  an  act 
of  congress,  approved  May  8,  1914,  entitled,  "An  act  to  provide  for  the 
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cooperative  agricultural  extension  work  between  the  agricultural  colleges 
in  the  several  states  receiving  the  benefits  of  the  act  of  congress  approved 
July  2,  1863,  and  of  acts  supplementary  thereto,  and  the  United  States 
department  of  agriculture."  The  state  board  of  education  and  board  of 
regents  of  the  university  of  Idaho  are  authorized  and  empowered  to  re- 
ceive the  grants  of  money  appropriated  under  such  act,  and  to  organize 
and  conduct  agricultural  extension  work  which  shall  be  carried  oh  in  con- 
nection with  the  terms  and  conditions  expressed  in  the  act  of  congress 
aforesaid ;  and  the  treasurer  of  the  state  board  of  education  and  board  of 
regents  of  the  university  of  Idaho  is  hereby  designated  as  the  officer  to 
whom  all  moneys  granted  to  the  state  of  Idaho  under  said  act  shall  be  paid. 

Hist.      Compiled    from    '15,    H.    J.    R.    21,    p.    397,  Smith-Lever     act:       Approved    May    8,     1914,     38 

passed  March  2,   1915  ;  confirmed  '17,  c.  157,  p.  483.        Stat.   L.   372,   c.   79. 

40:6.  University  fund.  A  fund  which  shall  be  known  as  the  uni- 
versity fund  is  hereby  created  and  established.  All  moneys  now  in,  or 
credited  to,  that  certain  fund  designated  on  the  books  in  the  offices  of  the 
state  auditor  and  the  state  treasurer  as  the  university  fund  and  all  moneys 
which  may  accrue  from  the  investment  of  the  proceeds  of  the  sale  of  any 
of  the  lands  granted  to  the  state  of  Idaho  by  the  United  States  government 
under  the  provisions  of  the  act  of  congress  of  February  18,  1881,  entitled 
"An  act  to  grant  lands  to  Dakota,  Montana,  Arizona,  Idaho  and  Wyoming 
for  university  purposes/'  as  amended  by  the  act  of  July  3,  1890,  entitled 
"An  act  to  provide  for  the  admission  of  the  state  of  Idaho  into  the  union, " 
amounting  to  72  entire  sections,  and  also  all  moneys  which  may  accrue 
from  the  investment  of  the  proceeds  of  the  sale  of  any  of  the  50,000  acres 
of  lands  granted  to  the  state  of  Idaho  under  the  provisions  of  the  act  of 
July  3,  1890,  entitled  "An  act  to  provide  for  the  admission  of  the  state 
of  Idaho  into  the  union, "  for  the  support  and  maintenance  of  a  state  uni- 
versity or  from  the  investment  of  the  proceeds  of  the  sale  of  timber  grow- 
ing upon  any  of  the  said  lands  and  also  any  and  all  moneys  which  may 
be  received  on  account  of  rentals  charged  for  the  use  of  any  such  lands 
and  all  moneys  which  may  be  received  by  the  state  treasurer  on  account 
of  interest  charged  upon  deferred  payments  on  such  of  the  said  lands  as 
may  have  been  sold  by  the  state  shall  be  credited  to,  placed  in  and  consti- 
tute the  university  fund.     ['05,  p.  417,  S.  B.  126,  §  1.] 

No  moneys  shall  ever  be  appropriated  out  of  the  university  fund  for 
any  purpose  other  than  the  support  and  maintenance  of  the  university, 
nor  shall  any  moneys  properly  belonging  to  the  said  fund  ever  be  diverted 
therefrom  or  used  for  any  other  purpose  whatsoever.  ['05,  p.  417,  S.  B. 
126,  §  2.] 

Hist.     '05,  p.  417,  S.  B.   126,  §§  1,  2,  continued  in 
force  R.  C.   §   17,  subd.  74. 

40:7.  Same:  Appropriation.  All  moneys  which  may  accrue  or  be 
credited  and  which  properly  belong  to  the  university  fund  are  perpetually 
appropriated  and  set  apart  for  the  support  and  maintenance  of  the  uni- 
versity, the  same  to  be  available  for  such  purpose  immediately  upon  their 
being  credited  to  the  said  fund. 

Hist.      '05,    p.    417,    S.    B.    126,    §    4,    continued    in  years   1905-06   which   is  made   perpetual   by  this   sec- 
force  R.  C.   §    17,  subd.  74.     Rewritten,  date  of  tak-  tion. 

ing  effect   omitted.      §    3   of  the   original    act,   which  Cross  ref      See  annotation  to  43:4. 
is   here  omitted,    provided   an   appropriation    for   the 

40:8.  Scientific  school  fund.  A  fund  which  shall  be  known  as  the 
scientific  school  fund  is  hereby  created  and  established.  All  moneys  now 
in,  or  credited  to,  that  certain  fund  designated  upon  the  books  in  the  of- 
fices of  the  state  auditor  and  the  state  treasurer  as  the  university  school 
of  science  fund  and  all  moneys  which  may  accrue  from  the  investment  of 
the  proceeds  of  the  sale  of  any  of  the  100,000  acres  of  lands  granted  to 
the  state  of  Idaho  by  the  United  States  government,  under  the  provisions 
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of  the  act  of  congress  of  July  3,  1890,  entitled,  ''An  act  to  provide  for 
the  admission  of  the  state  of  Idaho  into  the  union,"  for  the  establishment 
and  maintenance  of  a  scientific  school  or  of  any  of  the  timber  growing 
thereon  and  also  any  and  all  moneys  which  may  be  received  on  account 
of  rentals  charged  for  the  use  of  any  of  such  lands  and  all  moneys  which 
may  be  received  by  the  state  treasurer  on  account  of  interest  charged  upon 
deferred  payments  on  such  of  the  said  lands  as  may  have  been  sold  by 
the  state  shall  be  credited  to,  placed  in  and  constitute  the  scientific  school 
fund.     ['05,  p.  418,  S.  B.  127,  §  1.] 

Hist.  '05,  p.  418,  S.  B.  127,  §  1,  continued  in 
force  R.  C.   §   17,   subd.   75. 

40:9.  Same:  Appropriation.  All  moneys  which  may  accrue  or  be 
credited  and  which  properly  belong  to  the  scientific  school  fund,  are  per- 
petually appropriated  for  the  payment  of  a  portion  of  the  cost  of  sup- 
porting and  maintaining  the  college  or  department  of  arts  of  the  univer- 
sity of  Idaho,  and  the  same  to  be  available  for  such  purpose  immediately 
upon  their  being  credited  to  the  said  fund. 

Hist.     '05,  p.  418,  S.  B.  127,  §  2  ;  '07,  p.  26,  S.  B.  years   1905-06   which   is  made  perpetual   by  this   sec- 

27,    §    1,    continued   in    force   R.    C.    §    17,    subd.    81  ;  tion. 

written    date  of  taking  effect  omitted.     The  orig-  Cross  ref      See  annotation  to  43:4. 
inal   act  of    1905   provided   an   appropriation   for  the 

40:10.  Agricultural  college  fund.  A  fund  which  shall  be  known  as 
the  agricultural  college  fund  is  hereby  created  and  established.  All 
moneys  now  in  or  credited  to  that  certain  fund  designated  on  the  books 
in  the  offices  of  the  state  auditor  and  the  state  treasurer  as  the  agricultural 
college  fund,  and  all  moneys  which  may  accrue  from  the  investment  of  the 
proceeds  of  the  sale  of  any  of  the  90,000  acres  of  lands  granted  to  the  state 
of  Idaho  by  the  United  States  government,  under  the  provisions  of  the 
act  of  congress  of  July  3,  1890,  entitled,  "An  act  to  provide  for  the  ad- 
mission of  the  state  of  Idaho  into  the  union,"  for  the  use  and  support  of 
an  agricultural  college  in  said  state  as  provided  in  the  acts  of  congress 
making  donations  of  lands  for  such  purposes,  or  of  any  of  the  timber 
growing  thereon  and  also  any  and  all  moneys  which  may  be  received  on 
account  of  rentals  charged  for  the  use  of  any  of  such  lands  and  all  moneys 
which  may  be  received  by  the  state  treasurer  on  account  of  any  interest 
charged  upon  deferred  payments  on  such  of  the  said  lands  as  may  have 
been  sold  by  the  state,  shall  be  credited  to,  placed  in  and  constitute  the 
agricultural  college  fund.     ['05,  p.  419,  S.  B.  128,  §  1.] 

No  moneys  shall  ever  appropriated  out  of  the  said  agricultural  college 
fund  for  any  purpose  whatsoever  other  than  the  support  and  maintenance 
of  the  agricultural  college  in  the  university  of  Idaho.  ['11,  c.  26,  §  2,  p.  62.] 

Hist.  '05,  p.  419,  S.  B.  128,  continued  in  force 
R.  C.  S  17,  subd.  76  ;  am.  by  adding  second  para- 
graph,  '11,   c.   26,    SS    1,   2,   p.   62. 

40:11.  Same:  Appropriation.  All  moneys  which  may  accrue  or  be 
credited  and  which  properly  belong  to  the  agricultural  college  fund  are 
perpetually  appropriated  and  set  apart  for  the  support  and  maintenance  of 
the  agricultural  college  in  the  university  of  Idaho,  the  same  to  be  available 
for  such  purpose  immediately  upon  their  being  credited  to  the  said  fund. 

Hist.      '11,    c.    26,    §S    3,    4,    p.    63.      Combined   and  28,   continued  the  appropriation   for   1907-08.     These 

rewritten,    date    of    taking    effect    omitted.      §    2    of  two   acts  were  referred  to  in    R.   C.   §    17,   subds.  76 

'05,  p.  419,  S.  B.   128,  provided  an  appropriation  for  and  82. 

the  years   1905-06;   an   amendment,   '07,   p.   27,   S.   B.  Cross   ref.      See   annotation   to   43:4. 

CHAPTER  41. 

LEWISTON  NORMAL  SCHOOL. 

§  500.  Establishment  of  school.  A  normal  school  for  the  state  of 
Idaho  is  hereby  established  in  the  city  of  Lewiston,  in  the  county  of  Nez 
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Perce,  to  be  called  the  Lewiston  state  normal  school,  the  purpose  of  which 
shall  be  training  and  educating  teachers  in  the  art  of  instruction  and 
governing  in  the  public  schools  of  this  state,  and  teaching  the  various 
branches  that  pertain  to  a  good  common  school  education.     ['93,  p.  6,  §  1.] 

Hist.      '93,    p.   6,    §    1,   reenacted    '99,   p.    164,    §    1  ; 
R.   C.   §   500. 

§  501.  Board  of  trustees.  The  general  supervision,  government  and 
control  of  the  Lewiston  state  normal  school  is  vested  in  the  state  board  of 
education,  which  shall  act  as  the  board  of  trustees  of  the  Lewiston  state 
normal  school. 

Hist.     Based  upon  '13,  c.  77,  §   1,  p.  328,  and  §  3,        fi*»J   by  '03,   p.    222,   and   §§    1,   15  of  the  acts  of  '93 
P.   329,   superseding  R.   C.   §    501.      (See   '93,   p.   6,    §        and   '99  ;  R.   C.   §    501.) 
2,  reenacted  '99,  p.  164,   §  2  ;  '99,  p.  369,  §  1,  modi- 

§  502.  Meetings,  officers  and  proceedings  of  board.  The  said  board 
of  trustees  may  conduct  its  proceedings  in  such  manner  as  will  best  con- 
duce to  the  proper  dispatch  of  business.  A  majority  of  the  board  of  trus- 
tees shall  constitute  a  quorum  for  the  transaction  of  business,  but  a  less 
number  may  adjourn  from  time  to  time.  No  member  of  said  board  of 
trustees  shall  participate  in  any  proceeding  in  which  he  has  any  pecuniary 
interest.  Every  vote  and  official  act  of  the  said  board  of  trustees  shall  be 
entered  of  record.  Said  board  of  trustees  shall  have  an  official  seal,  which 
shall  be  judicially  noticed.  Said  board  of  trustees  may  sue  and  be  sued. 
No  vacancy  in  the  board  of  trustees  shall  impair  the  right  of  the  remain- 
ing trustees  to  exercise  all  the  powers  of  the  said  board  of  trustees.  At 
their  first  meeting,  and  annually  thereafter,  the  said  board  of  trustees  shall 
elect  from  their  number  a  president  and  a  secretary.  The  state  treasurer 
shall  be  ex  officio  treasurer  of  said  board  of  trustees.  It  shall  be  the  duty 
of  the  secretary  to  keep  an  exact  and  detailed  account  of  the  doings  of  said 
board,  and  an  itemized  account  of  all  expenditures  authorized  by  said 
board.     ['93,  p.  6,  §  3.] 

Hist.     '93,  p.  6,  §  3,  reenacted  '99,  p.  164,  §  3,  re- 
enacted  R.   C.   §   502. 

§  503.  General  powers  and  duties  of  board.  The  said  board  of 
trustees  are  hereby  authorized,  and  it  is  made  their  duty,  to  take  and  at  all 
times  to  have  general  supervision  and  control  of  all  buildings  and  property 
appertaining  to  said  normal  school ;  and  to  have  general  charge  and  con- 
trol of  the  construction  of  all  buildings  to  be  built.  They  shall  have  power 
to  let  contracts  for  building  and  completion  of  any  such  buildings,  and 
the  entire  supervision  of  their  construction.     ['93,  p.  6,  §  4.] 

Hist.     '93,  p.  6,  §  4,  reenacted  '99,  p.  164,  §  4,  re-  pose    of    property   of    school    without    an    act    of   the 

er.acted  R.  C.  §  503.  legislature,    but    these    buildings    being    an    incum- 

Disposal  of  buildings:      In   regard  to  disposing  of  brance    their    sale    could    be    treated    as    a    business 

two    old    frame    buildings    of    the    Lewiston    normal  proposition     in     the     ordinary    management    of    the 

school,  ordinarily  trustees  are  not  empowered  to  dis-  school.     O.  A.   G.    05-06,  p.   124. 

§  504.  Same:  Control  of  funds.  One-half  of  all  funds  appropriat- 
ed for  the  use  and  benefit  of  normal  schools  in  the  state  of  Idaho,  from 
every  source,  including  sales  of  land  donated  by  the  government  of  the 
United  States  to  the  state  of  Idaho,  for  the  establishment  and  maintenance 
of  state  normal  schools,  shall  be  under  the  direction  and  control  of  the 
said  board  of  trustees  subject  to  the  provisions  herein  contained.  The 
treasurer  of  the  board  shall  pay  out  of  such  funds  all  orders  or  drafts 
for  money  to  be  expended  under  the  provisions  of  this  chapter.  Such 
orders  or  drafts  shall  be  drawn  by  the  state  auditor  on  certificates  of  the 
secretary,  countersigned  by  the  president,  of  the  said  board  of  trustees. 
No  such  certificates  shall  be  given  except  upon  accounts  audited  and  al- 
lowed by  the  said  board:  Provided,  Not  more  than  50,000  acres  of  said 
lands  shall  ever  be  sold  for  said  purpose  of  establishing  and  maintaining 
the  Lewiston  state  normal  school,  and  said  board  of  trustees  shall  never 
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use  more  of  said  funds  than  necessary  for  the  purpose  of  carrying  out  the 
provisions  of  this  chapter.  ['93,  p.  6,  §  5.] 

HVSt-i  v^v*GlA  5'  reenacted  '"»  P-  164>  §  5-  re"  Cross    ref.      Appropriation    of    federal    aid    funds: 

enacted  R.  C.  §  504,  43:2. 

§  506.  Election  of  principal.  The  board  of  trustees  shall  have 
power  to  elect  a  principal  and  all  other  teachers  that  may  be  deemed  neces- 
sary, to  fix  salaries  of  the  same  and  to  prescribe  their  duties.  They  shall 
have  power  to  remove  either  the  principal,  assistant  or  teachers,  and  ap- 
point others  in  their  stead.     ['93,  p.  6,  §  7.] 

Hist.     '93,  p.  6,  §  7,  reenacted  '99,  p.  164,  §  7,  re- 
enacted  R.  C.  §  506. 

§  507.  Course  of  study,  certificates  and  diplomas.  It  shall  be  the 
duty  of  the  board  of  trustees  to  prescribe  the  course  of  study  and  the  time 
and  standard  of  graduation,  and  to  issue  such  certificates  and  diplomas  as 
may  from  time  to  time  be  deemed  suitable.  These  certificates  and  diplomas 
shall  entitle  the  holder  to  teach  in  the  public  schools  of  any  county  in  this 
state  for  the  time  and  in  the  grade  specified  in  the  certificate  or  diploma. 
['93,  p.  6,  §  8.] 

Hist.     '93,  p.  6,  §  8,  reenacted  '99,  p.  164,  §  8,  re- 
enacted  R.  C.  §  507. 

§  508.  Textbooks,  supplies  and  apparatus.  The  board  of  trustees 
shall  prescribe  the.  textbooks,  apparatus,  and  furniture,  and  provide  the 
same,  together  with  all  necessary  stationery  for  the  use  of  pupils.  ['93,  p.  6, 
§9.] 

Hist.     '93,  p.  6,  §  9,  reenacted  '99,  p.  164,  §  9,  re- 
enacted  R.  C.  §  508. 

§  509.  Training  or  model  schools.  The  board  of  trustees  shall,  when 
deemed  expedient,  establish  and  maintain  a  training  or  model  school  or 
schools,  in  which  the  pupils  of  the  normal  school  shall  be  required  to  in- 
struct classes  under  the  supervision  and  direction  of  experienced  teachers. 
['93,  p.  6,  §  10.] 

Hist.     '93,  p.  6,   §   10,  reenacted  '99,  p.   164,   §   10, 
reenacted  R.  C.  §  509. 

§  510.  Admission  of  pupils.  The  board  of  trustees  shall  ordain 
such  rules  and  regulations  for  the  admission  of  pupils  to  said  normal 
school  as  they  shall  deem  necessary  and  proper.  All  classes  may  be  ad- 
mitted into  the  said  normal  school  who  are  admitted  without  restriction 
into  the  public  schools  of  the  state:  Provided,  The  applicant,  if  a  male, 
must  be  not  less  than  16  years  of  age,  or  if  a  female,  not  less  than  15  years 
of  age.  Applicants  must  also  present  letters  of  recommendation  from  the 
county  superintendent  of  public  instruction  of  the  county  in  which  they 
reside,  certifying  to  their  good  moral  character  and  their  fitness  to  enter 
the  normal  school.  Before  entering  all  applicants  must  sign  the  following 
declaration :  "We  hereby  declare  that  our  purpose  in  entering  the  Lewis- 
ton  state  normal  school  is  to  fit  ourselves  for  the  profession  of  teaching, 
and  that  it  is  our  intention  to  engage  in  teaching  in  the  public  schools  of 
this  state."  ['93,  p.  6,  §  11.] 

Hist.     '93,  p.  6,   §   11,  reenacted  '99,  p.  164,  §   11, 
reenacted  R.  C.  §  510. 

§  511.  Same:  Pupils  from  other  states.  Pupils  from  other  states 
and  territories  may  be  admitted  to  all  the  privileges  of  the  said  normal 
school,  on  presenting  letters  of  recommendation  from  the  executive  or  state 
school  superintendent  thereof,  and  the  payment  of  $100.  Pupils  from  other 
states  shall  not  be  required  to  sign  the  declaration  named  in  the  foregoing 
section.     ['93,  p.  6,  §  12.] 

Hist.     '93,   p.   6,    §    12,   reenacted   '99,    §    164,   §    12, 
reenacted  R.  C.  §  511. 

§  512.  Scientific  lectures.  Lectures  in  chemistry,  comparative  an- 
atomy, agricultural  chemistry,  and  any  other  science  or  any  other  branch 
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of  literature  that  the  board  of  trustees  may  direct,  may  be  delivered  to 
those  attending  such  school,  in  such  manner  and  on  such  conditions  as 
the  board  of  trustees  may  prescribe.     ['93,  p.  6,  §  13.] 

Hist.     '93,  p.  6,   §   13,  reenacted   '99,  p.   164,   §   13, 
reenacted  R.  C.  512. 

§  514.  Government  of  school  and  pupils.  The  board  of  trustees,  in 
their  regulations,  and  the  principal  and  assistants  in  their  supervision 
and  government  of  the  said  school,  shall  exercise  a  watchful  guardianship 
over  the  morals  of  the  pupils  at  all  times  during  their  attendance  upon 
the  same,  but  no  religious  or  sectarian  tests  shall  be  applied  in  the  selec- 
tion of  teachers,  and  none  shall  be  adopted  in  said  school.    ['93,  p.  6,  §  17.] 

Hist.     '93,  p.   6,   §   17,  reenacted  '99,  p.   164,   §    17,  Cross     ref.       Religious     tests,     qualifications     and 

reenacted  R.  C.  §  514.  teachings  prohibited  :     Const.  IX,  6. 

CHAPTER  42. 

ALBION  NORMAL  SCHOOL. 

§  516.  Establishment  of  school.  A  normal  school  for  the  state  of 
Idaho  is  hereby  established  at  or  near  the  town  of  Albion,  in  the  county 
of  Cassia,  to  be  called  the  Albion  state  normal  school,  the  purpose  of  which 
will  be  training  and  educating  teachers  in  the  art  of  instruction  and  gov- 
erning in  the  public  schools  of  the  state,  and  teaching  the  various  branches 
that  pertain  to  a  good  common  school  education.     ['93,  p.  179,  §  1.] 

Hist.     '93,  p.  179,  §   1,  reenacted  '99,  p.  228,  §   1  ; 
R.  C.  §  516.     (See  R.  C.  §  518.) 

§  517.  Board  of  trustees.  The  general  supervision,  government  and 
control  of  the  Albion  state  normal  school  is  vested  in  the  state  board  of 
education,  which  shall  act  as  the  board  of  trustees  of  the  Albion  state 
normal  school. 

Hist.     Based  upon  '13,  c.  77,   §  1,  p.  328,  and  §  3,        '03,    p.    222,    §    1,   and   '93,   p.   179,    §'  15    ('99,   p.   228, 
P.   329,    superseding   R.    C.    §    517.      (See   '93,   p.    179,        S   16)  ;  R.  C.  §  517.) 
*    2;   '99,   p.   228,    §   2;   '05,   p.    129,   §    1,   modified  by  Cited.     Thomas  v.  S.    (1909)    16  I.  81,  100  P.  761. 

§  518.  Title  to  property.  All  the  rights,  powers,  duties,  and  title 
to  real  estate  or  personal  property  belonging  to  or  vested  in  said  Albion 
state  normal  school  are  hereby  vested  in  the  trustees  of  said  school  herein 
provided  for.     ['99,  p.  228,  §  3.] 

Hist.     '99,  p.  228,  §   3,  reenacted  R.  C.  §   518. 

§  519.  Proceedings  of  board.  The  said  board  of  trustees  may  con- 
duct its  proceedings  in  such  manner  as  will  best  conduce  to  the  proper 
dispatch  of  business.  A  majority  of  the  board  of  trustees  shall  constitute 
a  quorum  for  the  transaction  of  business,  but  a  less  number  may  adjourn 
from  time  to  time.  No  member  of  said  board  of  trustees  shall  participate 
in  any  proceeding  in  which  he  has  any  pecuniary  interest.  Every  vote 
and  official  act  of  said  board  of  trustees  shall  be  entered  of  record.  Said 
board  of  trustees  shall  have  an  official  seal,  which  shall  be  judicially  no- 
ticed. Said  board  of  trustees  may  sue  and  be  sued.  No  vacancy  in  the 
board  of  trustees  shall  impair  the  right  of  the  remaining  trustees  to  exer- 
cise all  the  powers  of  the  said  board  of  trustees.  At  their  first  meeting, 
and  annually  thereafter,  the  said  board  of  trustees  shall  elect  from  their 
number  a  president  and  secretary.  The  state  treasurer  shall  be  ex  officio 
treasurer  of  said  board  of  trustees.  It  shall  be  the  duty  of  the  secretary 
to  keep  an  exact  and  detailed  account  of  the  doings  of  said  board,  and 
an  itemized  account  of  all  expenditures  authorized  by  the  board.  ['93,  p. 
179,  §  3.] 

Hist.     '93,  p.    179,   §   3,  reenacted  '99,  p.  228,   §   i,        sue  and  be  sued,  and  this,  taken  in  connection  with 
reenacted  R.   C.   §   519.  Const.  V,   10,  gives  jurisdiction  only  to  the  supreme 

Venue   of   action   against  board:      Under  this  sec-        «>urt  in   *c*onA  0^°^  ac.lai™  fP^f  the  state' 
tion  consent  is  given  that  the  board  of  trustees  may        Thomas  v.  S.   (1909)    16  I.  81,   100  P.  761. 
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§  520.  Control  of  buildings.  The  said  board  of  trustees  are  hereby 
authorized,  and  it  is  made  their  duty,  to  take  and  at  all  times  to  have  gen- 
eral supervision  and  control  of  all  buildings  and  property  appertaining 
to  said  normal  school,  and  to  have  general  charge  and  control  of  the  con- 
struction of  all  buildings  to  be  built.  They  shall  have  power  to  let  con- 
tracts for  building  and  completion  of  any  such  buildings,  and  the  entire 
supervision  of  their  construction.     ['93,  p.  179,  §  4.] 

Hist.      '93,  p.   179,   §   4,  reenacted  '99,  p.   228,   §   5, 
reenacted  R.  C.   §   520. 

§  521.     Control  of  funds.     All  funds  appropriated  for  the  use  and 

benefit  of  said  normal  school,  from  every  source,  including  the  pro  rata 
share  of  the  available  proceeds  of  sales  of  lands  granted  by  the  govern- 
ment of  the  United  States  to  the  state  of  Idaho  for  the  establishment  and 
maintenance  of  state  normal  schools  due  to  said  normal  school,  shall  be 
under  the  direction  and  control  of  the  said  board  of  trustees  subject  to 
the  provisions  herein  contained.  The  treasurer  of  the  board  of  trustees 
shall  pay  out  of  such  funds  all  orders  or  drafts  for  money  to  be  expended 
under  the  provisions  of  this  chapter.  Such  orders  or  drafts  shall  be  drawn 
by  the  state  auditor  on  certificates  of  the  secretary,  countersigned  by  the 
president  of  said  board  of  trustees,  and  approved  by  the  state  board  of 
examiners.  No  such  certificates  shall  be  given  except  on  accounts  audited 
and  allowed  by  said  board  of  trustees.     ['93,  p.  179,  §  5.] 

Hist.     '93,  p.   179,   §   5,  reenacted   '99,  p.   228,    §   6,  Cross    ref.      Appropriation    of    federal    aid    funds: 

reenacted   R.    C.    §    521.  42:3. 

Cited:     Thomas  v.  S.    (1909)    16  I.  81,  100  P.  761. 

§  523.  Election  and  removal  of  principal  and  teachers.  The  board 
of  trustees  shall  have  power  to  elect  a  principal  and  all  other  teachers  that 
may  be  deemed  necessary,  to  fix  the  salaries  of  the  same  and  to  prescribe 
their  duties.  They  shall  have  power  to  remove  either  the  principal,  assist- 
ant, or  teachers,  and  appoint  others  in  their  stead.     ['93,  p.  179,  §  7.] 

Hist.     '93,  p.   179,   §   7,   reenacted  '99,  p.   228,   §   8, 
reenacted  R.   C.   §   523. 

§  524.  Course  of  study,  certificates  and  diplomas.  It  shall  be  the 
duty  of  the  board  of  trustees  to  prescribe  the  course  of  study,  and  the  time, 
and  standard,  of  graduation,  and  to  issue  such  certificates  and  diplomas 
as  may  from  time  to  time  be  deemed  suitable.  These  certificates  and 
diplomas  shall  entitle  the  holders  to  teach  in  the  public  schools  in  any 
county  in  this  state  for  the  time  and  in  the  grade  specified  in  the  certificate 
or  diploma.     ['93,  p.  179,  §  8.] 

Hist.      '93,   p.    179,   §   8,  reenacted  '99,  p.  228,   §  9, 
reenacted  R.  C.  §  524. 

§  525.  Textbooks,  apparatus  and  furniture.  The  board  of  trustees 
shall  prescribe  the  textbooks,  apparatus,  and  furniture,  and  provide  the 
same,  together  with  all  necessary  stationery  for  the  use  of  pupils.  ['93,  p. 
179,  §  9.] 

Hist.     '93,  p.   179,  §  9,  reenacted  '99,  p.  228,  §   10, 
reenacted  R.  C.  §  525. 

§  526.  Training  or  model  schools.  The  board  of  trustees  shall,  when 
deemed  expedient,  establish  and  maintain  a  training  or  model  school  or 
schools  in  which  the  pupils  of  the  normal  school  shall  be  required  to  in- 
struct classes,  under  the  supervision  and  direction  of  experienced  teachers. 
['93,  p.  179,  §  10.] 

Hist.     '93,  p.  179,  §  10,  reenacted  '99,  p.  228,  §  11, 
reenacted  R.  C.  §  526. 

§  527.  Admission  of  pupils.  The  board  of  trustees  shall  ordain  such 
rules  and  regulations  for  the  admission  of  pupils  to  said  normal  school 
as  they  shall  deem  necessary  and  proper.     All  classes  may  be  admitted 
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into  the  said  normal  school  who  are  admitted  without  restriction  into  the 
public  schools  of  the  state:  Provided,  The  applicant,  if  a  male,  must  be 
not  less  than  16  years  of  age,  or  if  a  female,  not  less  than  15  years  of  age. 
Applicants  must  also  present  letters  of  recommendation  from  the  county 
superintendent  of  public  instruction,  of  the  county  in  which  they  reside, 
certifying  to  their  good  moral  character  and  their  fitness  to  enter  the 
normal  school.  Before  entering,  all  applicants  must  sign  the  following 
declaration :  "We  hereby  declare  that  our  purpose  in  entering  the  Albion 
state  normal  school  is  to  fit  ourselves  for  the  profession  of  teaching,  and 
that  it  is  our  intention  to  engage  in  teaching  in  the  public  schools  of  this 
state."  ['93,  p.  179,  §  11.] 

Hist.     '93,  p.  179,  §  11,  reenacted  '99,  p.  228,  §  12, 
reenacted  R.  C.  §  527. 

§  528.  Same:  Pupils  from  other  states.  Pupils  from  other  states 
and  territories  may  be  admitted  to  all  the  privileges  of  said  normal  school 
on  presenting  letters  of  recommendation  from  the  executive,  or  state  school 
superintendent  thereof,  and  paying  such  tuition  fee  as  the  board  of  trus- 
tees may  prescribe.  Each  of  such  pupils  must  sign  the  following  declara- 
tion: "I  hereby  declare  that  my  purpose  in  entering  the  Albion  state 
normal  school  is  to  fit  myself  for  the  profession  of  teaching."  ['93,  p.  179, 
§12.] 

Hist.     '93,  p.  179,  §   12;  '95,  p.  19,  §   1,  reenacted 
'99,  p.  228,  §   13,  reenacted  R.  C.  §  528. 

§  529.  Lecture  courses.  Lectures  in  chemistry,  comparative  an- 
atomy, the  mechanical  arts,  agricultural  chemistry,  and  any  other  science, 
or  any  other  branch  of  literature  that  the  board  of  trustees  may  direct, 
may  be  delivered  to  those  attending  such  school,  in  such  manner  and  on 
such  conditions  as  the  board  of  trustees  may  prescribe.     ['93,  p.  179,  §  13.] 

Hist.     '93,  p.  179,  §  13,  reenacted  '99,  p.  228,  §  14, 
reenacted  R.  C.  §  529. 

§  532.  Supervision  of  pupils.  The  board  of  trustees  in  their  regula- 
tions, and  the  principal  and  assistant  in  their  supervision  and  government 
of  the  said  school,  shall  exercise  a  watchful  guardianship  over  the  morals 
of  the  pupils  at  all  times  during  their  attendance  upon  the  same,  but  no 
religious  or  sectarian  test  shall  be  applied  in  the  selection  of  teachers,  and 
none  shall  be  adopted  by  the  said  school.     ['93,  p.  179,  §  17.] 

Hist.     '93,  p.  179,  §  17,  reenacted  '99,  p.  228,  §  18,  Cross     ref.       Religious     tests,     qualifications     and 

reenacted  R.  C.  §  532.  teachings  prohibited :      Const.  IX,   6. 

CHAPTER  43. 

NORMAL  SCHOOLS:     FEDERAL  EDUCATIONAL  AID. 

43:1.  Normal  school  fund.  A  fund  which  shall  be  known  as  the 
normal  school  fund  is  hereby  created  and  established.  All  moneys  now 
in,  or  credited  to,  that  certain  fund  designated  on  the  books  in  the  offices 
of  the  state  auditor  and  the  state  treasurer  as  the  normal  school  fund  and 
all  moneys  which  may  accrue  from  the  investment  of  the  proceeds  of  the 
sale  of  any  of  the  lands  granted  to  the  state  of  Idaho  by  the  United  States 
government  under  the  provisions  of  the  act  of  congress  of  July  3,  1890, 
entitled  "An  act  to  provide  for  the  admission  of  the  state  of  Idaho  into 
the  union,"  for  state  normal  schools  or  of  any  of  the  timber  growing 
thereon  and  also  any  and  all  moneys  which  may  be  received  on  account  of 
any  rentals  charged  for  the  use  of  any  of  such  lands  and  all  moneys  which 
may  be  received  by  the  state  treasurer  on  account  of  interest  upon  de- 
ferred payments  on  such  of  said  lands  as  may  have  been  sold  by  the  state, 
shall  be  credited  to,  placed  in  and  constitute  the  said  normal  school  fund. 
['05,  p.  393,  S.  B.  Ill,  §  1.] 
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No  moneys  shall  ever  be  appropriated  out  of  the  said  normal  school 
fund  for  any  purpose  whatsoever  other  than  the  support  and  maintenance 
of  the  Albion  state  normal  school  and  the  Lewiston  state  normal  school, 
and  that  not  more  than  one-half  of  all  the  moneys  accruing  to  the  said 
fund  shall  ever  be  appropriated  for  the  support  and  maintenance  of  either 
of  such  schools.     ['05,  p.  393,  S.  B.  Ill,  §  2.] 

Hist.  '05,  p.  393,  S.  B.  Ill,  §§  1,  2,  continued  in 
force  R.  C.  §  17,  subd.  66.  See  Evans  v.  Huston 
(1915)   27  I.  559,  150  P.  14. 

43:2.  Same:  Appropriation  for  Lewiston  state  normal.  One-half 
of  all  moneys  which  may  accrue  to  the  said  normal  school  fund  are  per- 
petually appropriated  and  set  apart  for  the  support  and  maintenance  of 
the  Lewiston  state  normal  school,  the  same  to  be  available  for  such  pur- 
pose immediately  upon  their  being  credited  to  the  said  fund. 

Hist.      '05,    p.    393,    S.    B.    Ill,    §    6,    continued   in  1905-06  which  is  made  perpetual  by  this  section, 
force  R.  C.  §   17    subd    66  ;  rewritten,  date  of  taking  Cited.      Evans    v     Huston    (1915)    27    I.    559,    150 

effect  omitted.     §  5  of  the  original  act,  which  is  here  p    ^ 
omitted,    provided    an    appropriation    for    the    years 

43:3.  Same:  Appropriation  for  Albion  state  normal.  One-half  of 
all  moneys  which  may  accrue  to  the  said  normal  school  fund  are  perpetu- 
ally appropriated  and  set  apart  for  the  support  and  maintenance  of  the 
Albion  state  normal  school,  the  same  to  be  available  for  such  purpose  im- 
mediately upon  their  being  credited  to  the  said  fund. 

Hist.*    '05,    p.    393,    S.    B.    Ill,    §    4,    continued    in  Valid   appropriation:      This   section   is   a   sufficient 

force  R.  C.  §   17,  subd.  66  ;  rewritten,  date  of  taking        appropriation    for    the    purpose.      Evans    v.    Huston 
effect    omitted.      §    3    of    the   original    act,    which    is         (1915)    27  I.  559,   150  P.   14. 
here    omitted,    provided    an    appropriation    for    the 
years   1905-06   which   is  made   perpetual  by  this  sec 
tion. 

CHAPTER  44. 

IDAHO  TECHNICAL  INSTITUTE. 

§  545.  Establishment  of  institute.  A  school  which  shall  be  called 
the  Idaho  technical  institute  is  hereby  established  in  the  city  of  Pocatello, 
Idaho,  the  purpose  of  which  shall  be  the  giving  of  instruction  in  such 
vocational,  scientific,  literary  and  technical  subjects  as  will  meet  the  edu- 
cational needs  of  the  students  enrolled:  Provided,  That  the  course  shall 
include  two  years  and  not  more  than  two  years  of  college  grade  and  such 
work  below  college  grade  as  the  conditions  of  the  educational  system  of 
the  state  renders  desirable :  Provided  further,  That  no  course  offered  shall 
exceed  in  scope  the  first  two  years  of  college  work,  as  prescribed  for  the 
university  of  Idaho.     ['15,  c.  29,  §  3,  p.  84.] 

Hist.  '01,  p.  17,  §  1  ;  R.  C.  §  545  ;  '15,  c.  29,  §  3, 
p    84. 

§  546.  Board  of  trustees.  The  general  supervision,  government  and 
control  of  the  Idaho  technical  institute  is  vested  in  the  state  board  of  edu- 
cation, which  shall  act  as  the  board  of  trustees  of  the  Idaho  technical  in- 
stitute. 

Hist.  Based  upon  '13,  c.  77,  §  1,  p.  328,  and  §  3, 
P.  329,  superseding  R.  C.  §  546.  (See  '01,  p.  17, 
**   2,    12;  R.  C.   §   546.) 

§  547.  Same :  Title  to  property.  All  rights  in  and  title  to  real 
estate  or  personal  property  belonging  to  or  vested  in  said  institute  are 
hereby  vested  in  said  board  of  trustees. 

Hist.  '01,  p.  17,  §  3,  reenacted  R.  C.  §  547 ; 
"academy"   changed  to  "institute." 

§548.  Same:  Proceedings  of  board.  The  said  board  of  trustees 
may  conduct  its  proceedings  in  such  manner  as  will  best  conduce  to  the 
proper  dispatch  of  business.  A  majority  of  the  board  of  trustees  shall 
constitute  a  quorum  for  the  transaction  of  business,  but  a  smaller  number 
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may  adjourn  from  time  to  time.  No  member  of  said  board  of  trustees 
shall  participate  in  any  proceeding's  in  which  he  has  any  pecuniary  in- 
terest. Every  vote  and  official  act  of  said  board  of  trustees  shall  be  en- 
tered of  record.  Said  board  of  trustees  shall  have  an  official  seal  which' 
shall  be  judicially  noticed.  Said  board  of  trustees  may  sue  and  be  sued. 
No  vacancy  in  the  board  of  trustees  shall  impair  the  right  of  the  remain- 
ing trustees  to  exercise  all  the  powers  of  said  board  of  trustees.  At  their 
first  meeting  and  annually  thereafter,  the  said  board  shall  elect  from  their 
number  a  president  and  a  secretary.  The  state  treasurer  shall  be  ex  officio 
treasurer  of  said  board  of  trustees.  It  shall  be  the  duty  of  the  secretary 
to  keep  an  exact  and  detailed  account  of  the  doings  of  said  board,  and  an 
itemized  account  of  all  the  expenditures  authorized  by  said  board.  ['01,  p. 
17,  §  4.] 

Hist.     '01,   p.   17,   §  4,  reenacted  R.  C.  §  548. 

§549.  Control  of  board  over  buildings.  The  said  board  of  trustees 
are  hereby  authorized,  and  it  is  made  their  duty,  to  take  and  at  all  times 
to  have  general  supervision  and  control  of  all  buildings  and  property  ap- 
pertaining to  said  institute,  and  to  have  general  charge  and  control  of 
the  construction  of  all  buildings  to  be  built.  They  shall  have  power  to  let 
contracts  for  building  any  such  buildings,  and  also  the  entire  supervision 
of  their  construction. 

Hist.      '01,    p.    17,    §    5,    reenacted    R.    C.    §    549  ; 
"academy"   changed   to   "institute." 

§  551.  Funds:  Allowance  of  bills.  All  funds  appropriated  for  the 
use  and  benefit  of  said  institute,  from  every  source,  including  the  available 
proceeds  from  the  sales  of  said  land,  and  the  sale  of  bonds  provided  for 
said  institute,  shall  be  under  the  control  and  direction  of  said  board  of 
trustees,  subject  to  the  provisions  herein  contained.  The  treasurer  of 
the  board  of  trustees  shall  pay  out  of  such  funds  all  orders  or  drafts  for 
money  to  be  expended  under  the  provisions  of  this  chapter.  Such  orders 
or  drafts  shall  be  drawn  by  the  state  auditor  upon  certificates  of  the  sec- 
retary, countersigned  by  the  president  of  said  board  of  trustees,  and  ap- 
proved by  the  state  board  of  examiners.  No  such  certificates  shall  be 
given  except  on  accounts  audited  and  allowed  by  said  board  of  trustees. 

Hist.      '01,    p.    17,    §    7,    reenacted    R.    C.    §    551  ; 
"academy"    changed   to    "institute." 

§  553.  Teachers,  course  of  study  and  textbooks.  The  board  of  trus- 
tees shall  have  power  to  elect  a  principal  and  all  other  teachers  that  may 
be  deemed  necessary,  to  fix  the  salaries  of  the  same,  and  to  prescribe  their 
duties.  They  shall  have  power  to  remove  the  principal  or  teachers  and 
appoint  others  in  their  stead.  It  shall  be  the  duty  of  the  board  of  trustees 
to  prescribe  the  course  of  study  and  the  time  and  standard  of  graduation, 
and  to  issue  such  certificates  of  graduation  and  diplomas  as  may  from  time 
to  time  be  deemed  suitable.  The  board  of  trustees  shall  prescribe  the  text- 
books, and  shall  provide  such  suitable  apparatus  and  furniture  from  time 
to  time  as  they  may  deem  necessary. 

Hist.     '01,  p.   17,  §  9,  reenacted  R.  C.  §  553;  pro- 
viso omitted  on  authority  of  '13,  c.  77,  p.  328. 

§  554.  Rules  for  admission  of  pupils.  The  board  of  trustees  shall 
ordain  such  rules  and  regulations  for  the  admission  of  pupils  to  said 
institute  as  they  shall  deem  necessary  and  proper.  Pupils  from  other 
states  and  territories  may  be  admitted  to  all  the  privileges  of  such  institute 
upon  paying  such  reasonable  tuition  fee  as  the  trustees  may  prescribe. 

Hist.      '01,    p.    17,    §    10,    reenacted    R.    C.    §    554  ; 
"academy"   changed  to  "institute." 

§  557.  Guardianship  over  pupils.  The  board  of  trustees  in  their 
regulations,  and  the  principal  and  assistants  in  their  supervision  and  gov- 
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ernment  of  said  school,  shall  exercise  a  watchful  guardianship  over  the 
morals  of  the  pupils  at  all  times  during  their  attendance  upon  the  same, 
but  no  religious  or  sectarian  test  shall  be  applied  in  the  selection  of  teach- 
ers, and  none  shall  be  adopted  in  said  school.    ['01,  p.  17,  §  14.] 

Hist.     '01,  p.   17,   §   14,  reenacted  R.  C.  §   557. 
Cross     ref.       Religious     tests,     qualifications     and 
teachings  prohibited:      Const.  IX,  6. 

CHAPTER  45. 

IDAHO  TECHNICAL  INSTITUTE:     FEDERAL  EDUCATIONAL  AID. 

45:1.  Appropriation  of  lands  to  institute.  Forty  thousand  acres  of 
the  lands  granted  to  the  state  of  Idaho  by  an  act  of  congress,  entitled  "An 
act  to  provide  for  the  admission  of  the  state  of  Idaho  into  the  union,"  ap- 
proved July  3,  1890,  "for  other  state  charitable,  educational,  penal  and 
reformatory  institutions,"  are  hereby  appropriated  and  set  apart  for  the 
exclusive  use  and  benefit  of  said  institute,  said  lands  to  be  held,  disposed 
of,  and  the  proceeds  thereof  used  and  applied  for  the  benefit  of  said  in- 
stitute, subject  to  the  provisions  of  said  admission  bill  and  of  the  consti- 
tution of  the  state  of  Idaho,  and,  so  far  as  may  be  practicable,  in  con- 
formity with  the  established  procedure  of  holding,  disposing  of,  and  apply- 
ing the  proceeds  of  the  sales  of  lands  granted  for  the  establishment  and 
maintenance  of  state  normal  schools  in  Idaho. 

Hist.      '01,    p.    17,    §    6,    reenacted    R.    C.    §    550; 
"academy"   changed  to   "institute." 

45:2.  Idaho  technical  institute  fund.  A  fund  which  shall  be  known 
as  the  Idaho  technical  institute  fund  is  hereby  created  and  established. 
All  moneys  now  in,  or  credited  to,  that  certain  fund  designated  on  the 
books  in  the  offices  of  the  state  auditor  and  the  state  treasurer  as  the 
academy  of  Idaho  fund  and  all  sums  which  may  accrue  from  the  invest- 
ment of  moneys  belonging  to  that  certain  fund  known,  and  designated 
upon  the  books  in  the  offices  of  the  state  auditor  and  the  state  treasurer, 
as  the  academy  of  Idaho  endowment  fund  and  also  four-fifteenths  of  any 
and  all  moneys  which  may  be  received  on  account  of  rentals  charged  for 
the  use  of  any  of  those  certain  lands  granted  to  the  state  of  Idaho  for 
"other  state  charitable,  educational,  penal  and  reformatory  institutions" 
by  the  act  of  congress,  approved  July  3,  1890,  entitled  "An  act  to  provide 
for  the  admission  of  the  state  of  Idaho  into  the  union"  and  four-fifteenths 
of  all  moneys  received  by  the  state  treasurer  on  account  of  interest  upon 
deferred  payments  on  such  of  the  said  lands  as  may  have  been  sold  by 
the  state,  shall  be  credited  to,  placed  in  and  constitute  the  said  Idaho  tech- 
nical institute  fund. 

No  moneys  shall  ever  be  appropriated  out  of  the  said  Idaho  technical 
institute  fund  for  any  purpose  other  than  the  support  and  maintenance 
of  the  Idaho  technical  institute,  nor  shall  any  moneys  properly  belonging 
to  the  said  fund  ever  be  diverted  therefrom  or  used  for  any  other  purpose 
whatsoever. 

Hist.     '05,  p.  409,  S.  B.  120,   §§   1,  2,  continued  in        and    name    of    institution    likewise    changed,    on    au- 
force  R.   C.'§    17,   subd.   71.      "Idaho  technical   insti-        thority  of  '15,  c.   29,   p.  84. 
tute  fund"  substituted  for  "academy  of  Idaho  fund" 

45:3.  Same:  Appropriation.  All  moneys  which  may  accrue  to  the 
Idaho  technical  institute  fund  are  perpetually  appropriated  and  set  apart 
for  the  support  and  maintenance  of  the  Idaho  technical  institute,  the  same 
to  be  available  for  such  purpose  immediately  upoon  their  being  credited  to 
the  said  fund. 

Hist       '05,    p.    409,    S.    B.    120,    §    4,    continued    in  inal    act   which    is   here   omitted,    provided    an    appro- 
force  R    C    i   17,  subd.  71  ;  rewritten,  date  of  taking  priation    for   the   years    1905-Oti    which    is    made    per- 
effect    omitted;    name    of    fund    and    of    institution  petual    by   this   section, 
changed,  see  note  to  preceding  section.     §  3  of  orig-  Cross   ref.     See  annotation   to  43:3. 
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CHAPTER  46. 
STATE  SCHOOL  FOR  DEAF  AND  BLIND. 

Note:  The  act  ('09,  p.  379,  H.  B.  194)  from  which  this  chapter  was  taken  repealed  R.  C.  §§ 
800-804,  originally  enacted  '07,  p.  240,  but  its  provisions  in  effect  reenacted  §§  801-804.  The 
amendatory  act  does  not  provide,  as  the  original  did,   for  the  education  of  the  dumb. 

46:1.  Establishment  and  location.  A  state  school  for  the  education 
of  the  deaf  and  the  blind  children  of  this  state  is  hereby  established  near 
Gooding,  in  Gooding  county,  to  be  called  state  school  for  the  deaf  and  the 
blind. 

Hist.  '09,  p.  379,  H.  B.  194,  §  1,  modified  by  the 
permanent  location  of  the  school  by  '11,  c.  42,  p.  97. 

46:2.  Management  by  state  board  of  education.  The  board  of  edu- 
cation shall  have  the  direction,  control  and  management  of  said  school. 
The  board  shall  arrange  for  the  conveyance  of  scholars  to  and  from  the 
school  at  the  expense  of  the  state,  shall  hire  a  superintendent,  instructors 
and  employees,  and  fix  their  compensation,  and  shall  have  power  to  make 
all  needful  rules  and  regulations  to  carry  into  effect  the  general  powers 
of  management  and  control  hereby  conferred. 

Hist.     '09,  p.  379,   H.  B.  194,  §   2  ;  temporary  por-        reference   was   made   when  this  act   was   passed,   see 
tion  omitted.     The  recreated  board  of  education  be-         '13,  c.  77,  p.  328. 
came  the  successors  to   the  original  board  to  which 

46:3.  Examination  of  applicants.  The  state  board  of  education  is 
authorized  to  provide  for  the  careful  examination  of  all  applicants  for 
admission  to  the  school  to  be  provided  by  said  board,  and  the  expenses  of 
said  examination  and  all  other  expenses  in  connection  with  the  education 
of  the  deaf  and  blind,  under  authority  conferred  by  this  chapter,  shall  be 
paid  out  of  the  state  treasury,  as  provided  by  law.  ['09,  p.  379,  H.  B.  194, 
§3.] 

Hist.  '07,  p.  240,  §  2,  reenacted  R.  C.  §  801 ;  am. 
'09,  p.  379,  H.  B.  194,  §  3,  by  omitting  reference  to 
"dumb." 

46:4.  Definition  of  deaf  and  blind.  All  children  between  the  ages 
of  6  and  21  years  who  are  too  deaf  or  too  blind  to  be  educated  in  our  public 
schools,  shall  be  deemed  deaf  and  blind  for  the  purposes  of  this  chapter. 
['07,  p.  240,  §  3.] 

Hist.  '07,  p.  240,  §  3,  reenacted  R.  C.  §  802,  re- 
enacted  '09,  p.  379,  H.  B.   194,  §  4. 

46:5.  Census  of  deaf  and  blind.  It  shall  be  the  duty  of  the  board 
of  education  to  ascertain  the  number  of  deaf  and  blind  persons  in  the 
state  as  defined  by  the  preceding  section. 

Hist.'  '07,  p.  240,  §  4,  reenacted  R.  C.  §  803;  am. 
'09,  p.  379,  H.  B.  194,  §  5,  by  omitting  reference  to 
dumb. 

46:6.  Same:  Duty  of  census  marshal.  It  is  hereby  made  the  duty 
of  the  census  marshal  of  each  school  district  in  the  state  of  Idaho,  when 
he  shall  enumerate  the  children  of  school  age  in  his  district,  to  carefully 
ascertain  what  children  in  that  district  are  deaf  and  blind,  as  defined  in 
section  4  of  this  chapter,  and  he  shall  note  the  name,  age  and  sex  of  such 
child  or  children,  also  the  name  of  parents  or  guardian  or  other  person 
having  the  legal  or  actual  charge  of  such  child  or  children,  and  shall  report 
the  same  to  the  county  superintendent  of  public  instruction,  and  said  county 
superintendent  of  public  instruction  shall  immediately  report  the  same  to 
the  state  superintendent  of  public  instruction.     ['07,  p.  240,  §  5.] 

Hist      '07    p    240,  §  5,  reenacted  R.  C.  §  804,  re-  Cross    ref.      Census    by   clerk    of    school    trustees: 

enacted  '09,  p.   379,  H.   B.    194,   §   6.  38:97. 
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CHAPTER  47. 
IDAHO  INDUSTRIAL  TRAINING  SCHOOL. 

ARTICLE  1. 
GOVERNMENT  OF  SCHOOL. 

47:1.  Establishment.  A  state  industrial  training  school  is  hereby 
established  at  the  town  of  St.  Anthony  in  Fremont  county,  state  of  Idaho, 
to  be  called  the  Idaho  industrial  training  school.  The  purposes  of  said 
school  shall  be  the  care,  protection,  training  and  education  of  delinquent 
children  and  to  provide  for  the  care  and  control  and  discharge  of  juvenile 
offenders.     ['11,  c.  166,  p.  562.] 

Hist.     '03,  p.   12,  §   1,  modified  by  '05,  p.  227,  §   1  ; 
am.  R.  C.  §   805;  am.   '11,  c.   166,  p.  562. 

47:2.  Board  of  trustees.  The  general  supervision,  government  and 
control  of  the  Idaho  industrial  training  school  is  vested  in  the  state  board 
of  education,  which  shall  act  as  the  board  of  trustees  of  the  Idaho  indus- 
trial training  school. 

Hist.     Based  upon  '13,  c.  77,   §   1,  p.  328,  and  §   3, 
p.  329,  superseding  R.  C.  §  805,  which  amended  '03,    . 
p.   12,   §§   2,   16. 

47:3.  Proceedings  of  board.  The  said  board  of  trustees  shall  con- 
duct its  proceedings  in  such  a  manner  as  will  best  conduce  to  the  proper 
dispatch  of  business.  Three  members  of  the  board  of  trustees  shall  con- 
stitute a  quorum  for  the  transaction  of  business,  but  a  smaller  number 
may  adjourn  from  time  to  time.  No  member  of  said  board  of  trustees 
shall  participate  in  any  proceedings  in  which  he  has  a  personal  or  pecu- 
niary interest.  Every  vote  and  official  act  of  said  board  of  trustees  shall 
be  entered  on  record. 

Said  board  of  trustees  shall  have  an  official  seal,  which  shall  be  judi- 
cially noticed.  Said  board  of  trustees  may  sue  and  be  sued,  and  may  take, 
in  the  name  of  the  state,  and  hold  in  trust  for  the  school,  any  and  all 
money,  real  estate  or  personal  property  that  may  be  bequeathed  to  said 
school.     ['09,  p.  65,  S.  B.  55.] 

Hist.     '03,   p.   12,   §   3,  reenacted  R.  C   §   807  ;  am. 
'09.  p.   65,   S.   B.   55. 

47:4.  Officers  of  board.  Biennially  the  said  board  of  trustees  shall 
elect  a  president  and  secretary.  The  state  treasurer  shall  be  ex  officio 
treasurer  of  said  board  of  trustees.  It  shall  be  the  duty  of  the  secretary 
of  said  board  to  keep  an  exact  and  detailed  account  of  the  doings  of  said 
board  and  an  itemized  account  of  all  expenditures  authorized  by  said  board. 

Hist.     '03,  p.  12,  §  4,  reenacted  R.  C.  §  808.     Obso- 
lete provision  relating  to  first  meeting  omitted. 

47:5.  General  powers  of  board.  The  said  board  of  trustees  are 
hereby  authorized,  and  it  is  made  their  duty,  to  take  and  at  all  times  to 
have  general  supervision  and  control  of  all  buildings  and  property  apper- 
taining to  said  school,  and  to  have  general  charge  and  control  of  all  build- 
ings to  be  constructed.  They  shall  have  power  to  let  contracts  for  the 
erection  of  all  buildings,  and  also  the  entire  supervision  of  their  construc- 
tion. All  buildings  for  housing  the  pupils  shall  be  on  "cottage  plan." 
For  the  better  grading  of  inmates,  each  cottage  shall  accommodate  not 
more  than  25  persons.     ['03,  p.  12,  §  5.] 

Hist.     '03,  p.   12,   §   5,  reenacted  R.  C.   §   809. 

47:7.      Control  of  funds.      All  funds  appropriated  for  the   use  and 

benefit  of  said  school  from  every  source,  including  the  available  interest 
arising  from  investment  of  the  proceeds  of  the  sale  of  lands  set  apart  as 
hereinafter  provided  for,  shall  be  under  the  control  and  direction  of  said 
board  of  trustees,  subject  to  the  provisions  herein  contained.    The  treas- 
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urer  of  the  board  of  trustees  shall  pay  out  of  such  funds  all  orders  or 
drafts  for  money  to  be  expended  under  provisions  of  this  chapter.  Such 
orders  or  drafts  shall  be  drawn  by  the  state  auditor  upon  certificates  of 
the  secretary,  countersigned  by  the  president  of  the  board  of  trustees,  and 
shall  be  approved  by  the  state  board  of  examiners.  No  such  certificates 
shall  be  given  except  on  accounts  audited  and  allowed  by  said  board  of 
trustees.     ['03,  p.  12,  §  7.] 

Hist.      '03,   p.   12,    §    7,   reenacted  R.   C.    §    811. 
Cross  ref.     Land  set  aside  for  school:     47:17  ;  per- 
petual  appropriation  of  interest:      47:19. 

47:8.  Appointment  and  removal  of  superintendent.  The  board  of 
trustees  shall  appoint  a  superintendent,  who  shall  be  especially  fitted  for 
the  position,  and  shall  be  a  person  experienced  in  such  work  as  is  intended 
to  be  carried  on  in  this  school.  He  shall  be  retained  as  long  as  his  work 
is  bringing  good  results,  irrespective  of  political  affiliations.  The  super- 
intendent shall,  before  entering  upon  the  duties  of  his  office,  give  a  good 
and  sufficient  bond,  to  be  approved  by  the  board  of  trustees,  conditioned 
for  the  faithful  discharge  of  his  duties.  The  superintendent  may  be  re- 
moved by  the  board  of  trustees  for  neglect  of  duty,  improper  conduct, 
malfeasance  in  office,  incompetency,  or  whenever  the  interests  of  the  school 
shall  be  best  subserved  thereby.  The  board  of  trustees  shall,  on  recom- 
mendation of  the  superintendent,  appoint  an  assistant  superintendent,  who 
may  be  removed  by  the  superintendent.     [R.  C.  §  812.] 

Hist.      '03,   p.   12,   S   8,   and  first  paragraph  of  S   9; 
am.  R.  C.  S  812. 

47:9.  Appointment  and  qualifications  of  teachers.  All  officers, 
teachers  and  employees  shall  be  appointed  by  the  superintendent,  by  and 
with  the  advice  and  consent  of  the  board  of  trustees;  and  such  officers, 
teachers  and  employees  may  be  removed  by  the  superintendent  whenever 
the  interests  of  the  school  will  be  best  subserved  thereby.  All  teachers, 
except  specialists,  shall  hold  first-class  certificates  from  the  state  superin- 
tendent of  public  instruction.  Specialists  shall  hold  diplomas  from  some 
accredited  school  in  their  specialty.     ['03,  p.  12,  §§9,  10.] 

Hist.      '03.  p.    12,   last   paragraph   of   S   9.   and   S    10, 
reenacted   R.   C.   §   813. 

47:10.  Trustees  to  prescribe  regulations  and  fix  salaries.  The  sup- 
erintendent shall  conduct  the  said  school  under  rules  and  regulations  pre- 
scribed by  the  board  of  trustees,  and  said  board  of  trustees  shall  fix  the 
salaries  of  all  officers  and  teachers,  and  the  wages  of  all  employees.  ['03, 
P.  12,  §  11.] 

Hist.      '03,   p.    12,    *    11,   reenacted  R.   C.   §   814. 

47:11.  Report  of  superintendent.  The  superintendent  shall,  at  the 
close  of  each  month,  present  to  the  board  of  trustees  a  written  report, 
showing  the  general  condition  of  the  school,  the  number  of  inmates  in 
attendance,  the  number  of  tickets  of  leave  granted  and  such  other  infor- 
mation, together  with  such  suggestions  and  recommendations,  as  may  be 
to  the  best  interests  of  the  school.  He  shall  have  charge  of  all  property 
belonging  to  the  school,  and  shall  keep  an  account  of  all  monthly  expendi- 
tures, and  the  receipts  shall  be  certified  to  the  president  of  the  board  with 
the  social  condition  of  each  inmate  at  the  time  of  committal.  ['03,  p.  12, 
§  12.] 

Hut.      '03,    p.    12,    §    12,   reenacted  R.   C.   §   815. 

47:12.  Religious  services.  The  superintendent  shall  provide  for  the 
holding  of  religious  services  on  the  Sabbath  day  for  the  inmates  of  said 
school,  but  no  sectarian  views  shall  control  the  services.     ['03,  p.  12,  §  13.] 

Hist.     '03,   p.   12,  §   13,  reenacted  R.  C.   §  816. 
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47:13.  School  constitutes  an  independent  district.  The  said  school 
with  all  appurtenances  thereto  shall  be,  and  it  is  hereby  declared  to  be,  an 
independent  school  district,  and  it  shall  not  be  taxed  for  other  school  pur- 
poses.    ['03,  p.  12,  §  15.] 

Hist.     *03,  p.   12,   §   15,  reenacted  R.  C.   §   818. 

47:14.  School  to  be  nonsectarian.  The  board  of  trustees,  in  their 
regulations,  and  the  superintendent  and  assistants,  shall  exercise  a  watch- 
ful guardianship  over  the  morals  of  the  pupils  at  all  times  during  their 
attendance  upon  the  same,  but  no  religious  or  sectarian  test  shall  be  ap- 
plied in  the  selection  of  teachers,  and  none  shall  be  adopted  in  the  school 
['03,  p.  12,  §  18.] 

Hist.     '03,  p.   12,   §    18,  reenacted  R.  C.  §   820. 

47:15.  Courses  of  study.  All  juveniles  sent  to  the  Idaho  industrial 
training  school  shall  be  taught  the  common  school  branches,  as  taught  in 
the  common  schools  of  Idaho,  together  with  such  industrial  and  manual 
training  in  the  boys'  department,  and  domestic  sciences  in  the  girls'  de- 
partment, that  the  boys  and  girls  shall  be  enabled  to  earn  a  living  after 
being  discharged  therefrom.     ['03,  p.  12,  §  27.] 

Hist.     '03,  p.  12,  §   27,  reenacted  R.  C.   §  822, 
Cross    ref.      Preparation    of    courses    of    study    for 
school:      38:21. 

ARTICLE   2. 
FEDERAL  EDUCATIONAL  AID. 

47:17.  Land  to  be  set  aside  for  school.  The  state  board  of  land 
commissioners  are  hereby  directed,  and  it  is  made  their  duty,  to  set  aside 
40,000  acres  of  land  granted  to  the  state  of  Idaho  by  the  act  of  congress 
entitled  "An  act  to  provide  for  the  admission  of  the  state  of  Idaho  into 
the  union,"  approved  July  3,  1890,  for  other  state  charitable,  educational 
or  penal  and  reformatory  purposes,  for  the  exclusive  use  and  benefit  of 
said  school.  Said  lands  shall  be  held  and  disposed  of,  and  the  proceeds 
thereof  used  and  applied,  for  the  benefit  of  said  school,  subject  to  the 
provisions  of  said  admission  act  and  the  constitution  of  the  state  of  Idaho, 
and,  so  far  as  may  be  practicable,  in  conformity  with  the  established  pro- 
cedure of  holding,  disposing  of  and  applying  the  proceeds  of  lands  granted 
to  the  common  schools  of  the  state  of  Idaho.  The  state  board  of  land 
commissioners  are  directed  to  set  aside  40,000  acres  of  land,  if  selected, 
and  if  not  selected,  to  use  the  utmost  dispatch  in  selecting  and  setting 
aside  the  same.  The  state  board  of  land  commissioners  are  hereby  directed 
to  provide  separate  record  books,  in  proper  form,  to  be  known  as  Idaho 
industrial  training  school  records,  in  which  shall  be  kept  all  records  of 
matters  relating  to  said  lands.     ['03,  p.  291,  §  1.] 

Hist.      '03,    p.    12,    §    19  ;   am.    '03,    p.   291,    §    1,   re-  Cross     ref.       Constitutional     provisions    governing 

er acted  R.   C    §    821.  the  sale  of  lands:     IX,  8. 

47:18.  Idaho  industrial  training  school  fund.  A  fund  which  shall 
be  known  as  the  Idaho  industrial  training  school  fund  is  hereby  created 
and  established  and  all  moneys  now  in,  or  credited  to,  that  certain  fund 
designated  upon  the  books  in  the  offices  of  the  state  auditor  and  the  state 
treasurer  as  the  Idaho  industrial  training  school  fund  and  all  sums  which 
may  accrue  from  the  investment  of  moneys  belonging  to  that  certain  fund 
known  and  described  upon  the  books  in  the  offices  of  the  state  auditor  and 
the  state  treasurer,  as  the  Idaho  industrial  training  school  endowment 
fund  and  also  four-fifteenths  of  any  and  all  moneys  which  may  be  received 
on  account  of  rentals  charged  for  the  use  of  any  of  those  certain  lands 
granted  to  the  state  of  Idaho  "for  other  state  charitable,  educational,  penal 
and  reformatory  institutions"  by  the  act  of  congress  approved  July  3,  1890, 
entitled  "An  act  to  provide  for  the  admission  of  the  state  of  Idaho  into  the 
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union/'  and  four-fifteenths  of  all  moneys  received  by  the  state  treasurer 
on  account  of  interest  upon  deferred  payments  on  such  of  the  said  lands 
as  may  have  been  sold  by  the  state,  shall  be  credited  to,  placed  in  and 
constitute  the  said  Idaho  industrial  training  school  fund. 

No  moneys  shall  ever  be  appropriated  out  of  the  said  Idaho  industrial 
training  school  fund  for  any  purpose  other  than  the  support  and  mainte- 
nance of  the  Idaho  industrial  training  school,  nor  shall  any  moneys  prop- 
erly belonging  to  the  said  fund  ever  be  diverted  therefrom  or  used  for  any 
other  purpose  whatsoever. 

Hist.     '05,  p.  415,   S.  B.   123,  §§   1,  2,  continued  in        changed  from  "reform"  to  "training"  school,  '05,  p. 
force    R.    C.    §    17,    subd.    73.      Name    of    institution        227,  H.  B.  208. 

47:19.  Same:  Appropriation.  All  moneys  which  may  accrue  to 
the  Idaho  industrial  training  school  fund  are  perpetually  appropriated  and 
set  apart  for  the  support  and  maintenance  of  the  Idaho  industrial  training 
school,  the  same  to  be  available  for  such  purpose  immediately  upon  their 
being  credited  to  the  said  fund. 

Hist.      '05,    p.    415,    S.    B.    123,    §    4,    continued    in  omitted,    provided    an    appropriation    for    the    years 

force  R.  C.  §  17,  subd.  73;  rewritten,  date  of  taking  1005-06   which  is  made  perpetual  by  this  section. 

effect   omitted;    name   of   fund    changed,    see    note   to  Cross  ref.     See  annotation  to  43:3. 
preceding  section.     §  3  of  original  act,  which  is  here 

ARTICLE   3. 
COMMITMENT  OF  DELINQUENTS. 

Note:      Commitment  of  juvenile  delinquents  by  probate  court:      38:266   et  seq. 

47:20.  Grounds  for  commitment.  When  any  boy  or  girl  of  sane 
mind,  between  the  ages  of  8  and  18  years,  shall,  in  any  court  of  record, 
or  by  any  judge  of  the  district  court  of  this  state,  be  found  guilty  of  any 
felony  except  murder  or  manslaughter,  the  court  or  judge  may,  if  in  his 
opinion  the  accused  is  a  proper  subject  therefor,  instead  of  entering  judg- 
ment, cause  an  order  to  be  entered  for  such  boy  or  girl  to  be  sent  to  the 
Idaho  industrial  training  school,  in  pursuance  of  the  provisions  of  this 
chapter,  and  all  acts  amendatory  thereof.  A  copy  of  such  order,  under 
the  seal  of  the  court,  accompanied  by  a  certificate  of  health,  shall  be  suf- 
ficient warrant  for  carrying  such  boy  or  girl  to  such  school,  and  for  his 
or  her  commitment  to  the  custody  of  the  superintendent  thereof.  No  boy 
or  girl  shall  be  committed  to  said  school  who  is  not  of  sound  intellect,  free 
from  cutaneous  or  other  contagious  disease,  or  who  is  subject  to  epileptic 
or  other  fits,  and  he  or  she  must  possess  that  degree  of  bodily  health  which 
would  render  him  or  her  a  fit  subject  for  the  discipline  of  such  school. 
And  it  shall  be  the  duty  of  the  court  or  judge,  committing  such  boy  or 
girl  to  said  school,  to  cause  him  or  her  to  be  examined  by  a  reputable 
licensed  physician  who  shall  certify  to  the  above  facts,  which  certificate 
shall  be  forwarded  to  said  school  with  the  commitment.     [R.  C.  §  823.] 

Hist.  '03,  p.  12,  S  28,  and  first  paragraph  of  § 
SI  ;  '05,  p.  432,  §§  1,  4,  compiled  and  reenacted 
R.  C.   §   823. 

47:21.  Form  of  commitment.  The  commitment  may,  in  general 
terms,  be  in  the  following  form : 

In  the  district  court  of  the judicial  district  of  the  state  of  Idaho, 

in  and  for ....county. 

State  of  Idaho, county,  ss. 

Be  it  remembered,  that  on  the ...day  of ,  19 , 

a  minor  of  said  county  under  the  age  of  18  years,  was  charged  with  the 

crime  of ,  and  upon  trial  was  convicted  of  said  offense.    And  after 

an  examination  the  court  finds  that  said is  a  suitable  person  to  be 

committed  to  the  instruction  and  discipline  of  the  Idaho  industrial  training 
school. 

And  I  further  find  that  the  said... is  a  resident  of  said 

county,  and  will  be years  of  age  on  the day  of ,   19 
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That  his  father's  name  is ,  and  that  his  residence  is ,  and 

by  occupation  is.... That  his  mother's  name  is „.;  that  her 

residence  is.... ,  and  by  occupation  is 

I  further  find  and  hereby  certify  that  said resided  with , 

in , ..county,  in  the  state  of  Idaho,  when  arrested  for  said 

offense.    The  facts  in  relation  to  said  matter  are  as  follows: 


That  aside  from  his  father  and  mother,  the  names  of  his  next  near 
relatives  and  their  residences  are  as  follows : 


Now,  therefore,  in  view  of  the  premises  aforesaid,  and  the  judgment 

of  conviction  entered  herein,  it  is  hereby  ordered  that  said ...be,  and 

he  is  hereby,  committed  to  the  Idaho  industrial  training  school,  located  at 
St.  Anthony,  in  the  state  of  Idaho,  until  he  attains  the  age  of  21  years,  or 
until  he  is  legally  discharged  by  the  board  of  trustees  of  said  school. 

I  therefore  command  you,  ,  that  you  take  such  boy  (or  girl) 

and  deliver  him  (or  her)  without  delay  to  the  superintendent  of  said 
school,  or  any  other  person  in  charge  thereof. 

Witness  my  hand  this day  of„. ,  19 


District  Judge. 

State  of  Idaho,  County,  ss. 

I,  ,  clerk  of  the  district  court  of  the judicial  district  of 

the  state  of  Idaho,  in  and  for county,  do  hereby  certify  that  the 

Hon.  ,  whose  signature  is  appended  to  the  foregoing  order  of 

commitment,  was  at  the  date  thereof,  and  now  is,  the  judge  of  the  district 
court  in  and  for  said district. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
said  court  this day  of. ,  A.  D.  19 • 


(Seal)  Clerk,  District  Court. 

['05,  p.  432,  §  4.] 

Hist.     '03,   p.   12,   8   31  ;   '05,  p.   432,   last  part  of   § 
1.  reenacted  R.  C.  §   824. 

47:22.  Conveyance  to  school.  The  said  court,  or  the  judge  thereof, 
shall  appoint  or  designate  the  sheriff  of  said  county,  or  some  other  person, 
to  take  such  boy  or  girl,  and  deliver  him  or  her  without  delay  to  the  super- 
intendent of  said  school,  or  other  person  in  charge  thereof  at  the  place 
where  the  same  is  located,  and  the  issuing  of  such  certificates,  for  the 
purposes  of  this  chapter,  shall  be  conclusive  evidence  of  his  or  her  resi- 
dence and  age.  The  expenses  of  conveying  said  boy  or  girl  to  said  insti- 
tution shall  be  paid  as  in  the  case  of  convicts  conveyed  to  the  penitentiary 
of  the  state  of  Idaho.     ['05,  p.  432,  §  5.] 

Hist.      '03,  p.   12,   §   32  ;  '05,  p.   432,   §   5,   reenacted 
R.  C.  §  825. 

47 :23.      Proceedings  in  chambers :      Review  by  supreme  court.      The 

judge  of  any  district  court  in  the  state  may,  either  in  chambers  or  in  term 
time,  proceed  under  the  provisions  of  this  article :  Provided,  That  any  pro- 
ceedings had  before  the  judge  in  chambers  in  any  county  at  a  time  when 
the  district  court  is  not  in  session,  shall  be  entered  and  recorded  in  the 
minutes  of  said  court  on  the  first  day  of  the  next  ensuing  term.  Any  and 
all  proceedings  before  the  district  court,  or  judge  thereof,  may  be  reviewed 
on  appeal  by  the  supreme  court,  in  the  manner  provided  by  law  for  re- 
viewing criminal  cases  in  said  supreme  court. 

Hist.      '03,    p.    12,    §    33,    reenacted    R.    C.    §    826.  Cross    ref.      Review    of   criminal    cases    in    the    su- 

"Appeal"  substituted  for  "writ  of  error,"  the  latter        preme   court:      g|    804U-8U//. 
not  conforming  to  Idaho  practice. 
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47:24.  Term  of  commitment:  Discharge.  Each  boy  or  girl  com- 
mitted to  the  Idaho  industrial  training  school  shall  remain  there  until  he 
or  she  arrives  at  the  age  of  21  years,  unless  paroled,  or  legally  discharged : 
Provided,  That  it  shall  be  lawful  for  the  board  of  trustees,  upon  the  rec- 
ommendation of  the  superintendent  of  said  school,  to  discharge  any  boy 
or  girl,  an  inmate  thereof,  who  has  arrived  at  the  age  of  18  years,  if  it 
be  made  to  appear  that  while  there  as  an  inmate,  he  or  she  deported  him- 
self or  herself  in  such  manner  as  to  make  it  reasonably  probable  that  he 
or  she  has  reformed,  and  is  a  proper  person  to  be  discharged.  ['03,  p.  12, 
§34.] 

Hist.     '03,  p.   12,  §   34,  reenacted  R.  C.  §  827. 

47:25.      Commutation   of   penitentiary   to    training   school    sentence. 

Whenever  any  boy  or  girl,  under  the  age  of  18  years,  has  been  sentenced 
by  any  court  of  competent  jurisdiction  to  imprisonment  in  the  state  peni- 
tentiary, it  shall  be  lawful  for  the  state  board  of  pardons,  upon  application 
of  such  boy  or  girl,  his  or  her  parents  or  guardian,  to  commute  such  pun- 
ishment by  substituting  therefor  commitment  of  such  boy  or  girl  to  the 
Idaho  industrial  training  school,  during  the  minority  of  such  boy  or  girl, 
unless  sooner  discharged  by  the  board  of  trustees,  under  regulations  as 
herein  provided.  But  should  a  boy  or  girl,  after  being  sent  to  such  school, 
persist  in  a  depraved  course,  or  escape  therefrom,  it  shall  be  in  the  power 
of  the  governor,  by  and  with  the  approval  of  the  board  of  pardons,  to  re- 
voke such  commutation,  and  remand  him  or  her  to  the  state  penitentiary 
to  serve  out  his  or  her  unexpired  term,  and  the  time  so  spent  by  him  or 
her  at  the  said  school,  or  while  absent  on  an  escape  therefrom,  shall  not 
be  considered  as  a  part  of  his  or  her  original  commitment.  ['09,  p.  7, 
H.  B.  75.] 

Hist.     '03,  p.  12,  §  35,  reenacted  R.  C.  §  828;  '09, 
p.  7,  H.   B.  75. 

47:26.  Parole  of  inmates.  The  board  of  trustees  may  at  any  time 
discharge  or  release  such  boy  or  girl  on  trial  or  parole,  but  in  all  cases 
where  a  boy  or  girl  is  released  on  trial  or  parole,  he  or  she  must,  at  stated 
intervals,  report  his  or  her  conduct  to  the  superintendent,  and  present 
certificate  of  good  behavior,  whereupon  his  or  her  leave  is  extended.  It 
shall  be  the  duty  of  the  superintendent  to  recall  any  boy  or  girl  who  may 
not  be  conducting  himself  or  herself  properly,  or  any  boy  or  girl  who  may 
not  have  a  suitable  home :  Provided,  That,  upon  the  request  of  the  super- 
intendent of  the  children's  home  finding  and  aid  society  of  the  state  of 
Idaho,  if  the  board  of  trustees  shall  deem  it  wise  to  release,  absolutely,  any 
boy  or  girl,  such  board  may  do  so,  and  if  the  board  of  trustees  shall  deem 
it  to  the  best  interest  of  any  boy  or  girl  so  released  to  transfer  such  boy  or 
girl  to  the  home  of  the  children's  home  finding  and  aid  society  of  Idaho, 
such  board  shall  have  the  right  to  transfer  such  boy  or  girl  from  the  indus- 
trial training  school  to  said  children's  home.  The  expense  of  transporta- 
tion of  such  children  to  the  children's  home  and  the  maintenance  of  such 
children  when  received  by  such  home  shall  be  paid  out  of  the  general  fund 
of  the  state,  at  the  rate  of  $100  per  child :  Provided,  That  no  more  than 
$4000  shall  be  appropriated  for  said  purpose.     ['11,  c.  198,  §  1,  p.  662.] 

Hist.     '03,  p.  12,   §  36,  reenacted  R.  C.  §  823;  "11, 

c.  198,   §   1,  p.  662. 

47:27.  Arrest  of  fugitives.  Any  fugitive  from  said  institution  may 
be  arrested  and  returned  to  said  institution  by  any  officer  or  citizen.  ['03, 
p.  12,  §  37.] 

Hist.     '03,  p.  12,  §   37,  reenacted  R.  C.   §  830. 

47:28.  Aiding  escape  of  inmate.  If  any  officer  or  employee  of  said 
school,  or  any  other  person,  shall  contrive,  procure,  and  connive  at,  or 
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otherwise  voluntarily  suffer,  the  escape  of  any  inmate  of  said  school,  every 
such  person,  on  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  state  penitentiary  for  a  period  of  not  less  than  six  months,  nor  more 
than  two  years,  and  be  fined  in  a  sum  not  exceeding  $1000.  ['03,  p.  12,  §  38.] 

Hist.      '03,   p.    12,   $   38,  reenacted  R.  C.   §  831. 

47:29.  Commitment  pending  trial.  In  case  any  boy  or  girl  is  held 
to  the  district  court  upon  a  preliminary  examination  for  a  felony,  by 
either  a  justice  or  probate  court,  such  justice  or  probate  court,  before  com- 
miting  said  boy  or  girl  to  the  jail  of  said  county,  in  case  an  undertaking 
for  the  appearance  of  said  boy  or  girl  to  the  district  court  shall  not  be  given 
as  provided  by  law,  shall  certify  said  facts  to  the  judge  of  the  district  court 
of  said  district,  who  may  make  an  order  that  said  boy  or  girl  be  committed 
to  the  Idaho  industrial  training  school  to  await  trial  for  said  offense,  in 
in  lieu  of  committing  said  boy  or  girl  to  the  jail  of  said  county.  ['05,  p. 
432,  §  6.] 

Hist.     '03,  p.   12,   §   42;  '05,  p.  432,   §   6,   reenacted 
R.  C.   §   832. 
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TITLE  VIII.     CHARITABLE  INSTITUTIONS. 

CHAPTER  48. 
INSANE  ASYLUMS. 

ARTICLE    1. 
IDAHO  INSANE  ASYLUM. 

§  751.  Board  of  directors.  The  Idaho  insane  asylum,  located  at 
Blackfoot,  is  under  the  management  and  control  of  a  board  of  directors, 
consisting  of  three  persons.     [R.  S.  §  750.] 

Hist.      (See    '85,    p.    62,    §    10.)      R.    S.    §    750,    re-  ment  of  the  asylum,  and  to  appoint  a  medical  super- 
ens*,  ted  R.  C.   §  751.  intendent:     Const.   X,  6.     Federal   land  endowment: 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  2136  ;  Kerr's  Idaho   admission  bill,   §    11. 
C.  ib.  Cited:      (Dis.   op.)    Pyke  v.   Steunenberg    (1897)    5 

Cross  ref.     Directors  to  have  control  and  manage-  '•  ^14,   ^1   **•  614- 

§  752.  Appointment  of  board.  Said  board  of  directors  must  be 
nominated,  and,  by  and  with  the  advice  and  consent  of  the  senate,  appoint- 
ed by  the  governor.  Their  term  of  office  is  two  years  and  until  their  suc- 
cessors are  appointed  and  qualified.  Before  entering  upon  the  duties  of 
their  office  they  must  each  take  and  subscribe  an  oath  to  support  the  con- 
stitution of  the  United  States  and  well  and  faithfully  discharge  their  duties 
according  to  law,  and  the  oath  provided  for  county  officers.  They  must 
elect  one  of  their  number  president,  and  another  secretary.     [R.  S.  §  751.] 

Hist.     (See  '85,  p.  62,  §  10.)     R.  S.  §  751,  reenact-  Cited:      (Dis.   op.)    Pyke  v.    Steunenberg    (1897)    5 

ed  R.  C.   §   752.  I.  614,  51   P.  614. 

Cross   ref.      Governor  to   appoint   directors   subject 
to  confirmation  by  the  senate  :     Const.  X,   6. 

§  753.  Powers  and  duties.  The  powers  and  duties  of  the  board  of 
directors  of  the  insane  asylum  are  as  follows : 

1.  To  make  by-laws,  not  inconsistent  with  the  laws  of  this  state,  for 
their  own  government  and  the  government  of  the  asylum. 

2.  To  hold  stated  meetings  at  the  asylum  for  the  transaction  of  busi- 
ness quarterly,  and  they  may  provide  in  their  by-laws  for  calling  special 
meetings  when  necessary. 

3.  To  keep  a  record  of  their  proceedings  open  at  all  times  to  the  in- 
spection of  any  citizen. 

4.  To  elect  a  medical  superintendent,  to  hold  his  office  during  the 
pleasure  of  the  board. 

5.  To  receive,  take  and  hold  property,  both  real  and  personal,  in  trust 
for  the  state  and  for  the  use  and  benefit  of  the  asylum. 

6.  To  appoint  all  officers  and  employees  of  the  asylum,  prescribe  their 
duties,  and  remove  them  when  in  their  judgment  the  good  of  the  public 
service  requires. 

7.  To  visit  the  asylum  once  in  three  months,  and  keep  themselves 
constantly  advised  of  all  items  of  labor  and  expense,  and  the  condition  of 
the  buildings  and  the  property  of  the  asylum,  and  they  shall  have  power 
to  make  such  improvements  as,  in  their  judgment,  are  actually  necessary 
for  the  care  of  the  inmates.  The  board  have  discretionary  power  in  case 
of  absolute  necessity  to  remove  patients  to  the  nearest  possible  safe  and 
appropriate  place. 

8.  To  cause  the  accounts  of  the  asylum  to  be  so  kept  and  reported  as 
to  show  the  quality,  quantity,  cost  and  vendor  of  every  article  purchased. 
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9.  To  examine  and  audit  the  expenditures  for  salary  of  employees, 
and  all  other  expenses  incident  to  the  conduct  of  the  asylum,  and  care  and 
maintenance  of  the  patients,  and  if  approved  by  them,  to  certify  the  same 
to  the  auditor. 

10.  To  make  regulations  and  fix  the  terms  for  the  admission  of  insane 
persons  who  are  not  indigent  or  who  are  not  residents  of  the  state.  All 
receipts  from  such  source  must  be  paid  into  the  state  treasury. 

11.  To  make  diligent  inquiry  into  the  departments  of  labor  and  ex- 
penses, the  condition  of  the  asylum  and  its  property. 

12.  To  report  to  the  governor  on  the  15th  day  of  September  in  each 
year,  a  statement  of  the  receipts  and  expenditures,  the  condition  of  the 
asylum,  the  number  of  patients  during  the  preceding  year  under  treatment, 
and  of  such  other  matters  touching  the  duties  of  the  board  as  is  advisable. 
To  make  a  biennial  report  to  the  governor  substantially  in  the  same  man- 
ner as  above,  on  or  before  the  first  day  of  December  prior  to  each  session 
of  the  legislature.  To  report  to  the  state  auditor,  which  must  be  a  certified 
copy  of  the  records  of  each  meeting  of  the  board.     [R.  C.  §  753.] 

Hist.  (See  '85,  p.  62,  §§  12,  13.)  R.  S.  §  752,  board  of  directors  of  the  northern  Idaho  sanitarium : 
modified  by  '03,  p.  149  (R.  C.  §  279),  compiled  R.  C.  $  790.  Financial  report  and  budget  of  state  insti- 
§   753.  '  tutions:     §§    281o-f. 

Comp.   leg. — Cal.      Similar  through   subd.   4:     Pol.  Cited:      (Dis.   op.)    Pyke  v.    Steunenberg    (1897)    5 

C.   1872,   §   2137  ;  subsequently  repealed.  I  614,  51   P.  614. 

Cross  ref.     The  same  powers  are  conferred  on  the 

§  753a.  Parole.  In  all  cases  where  the  board  of  directors  shall  deem 
it  for  the  best  interest  of  any  inmate  of  the  asylum  or  sanitarium,  or  when- 
ever, by  reason  of  the  overcrowded  condition  of  said  asylum  or  sanitarium, 
it  becomes  necessary,  or  to  the  said  board  appears  to  be  conducive  to  the 
best  interests  of  said  asylum  or  sanitarium,  or  patients  therein,  the  said 
board  of  directors  shall  make  an  order  causing  such  patients  as  are  not 
dangerously  insane,  and  whose  release  would  not  constitute  a  menace  to 
the  public,  to  be  paroled  and  placed  in  charge  of  such  relatives  or  friends 
as  to  the  board  may  seem  proper,  and  said  order  shall  state  therein  the 
reason  for  making  the  same :  Provided,  however,  That  no  patient  shall  be 
paroled,  released  or  discharged  except  upon  the  recommendation  of  the 
superintendent  of  the  institution  in  which  the  patient  is  held. 

Hist.  '15,  c.  37,  §  1,  p.  117.  Formal  introductory  ers  upon  the  board  of  the  northern  Idaho  sanita- 
clause  omitted.     So  far  as  it  confers  the  same  pow-        rium,  such  is  continued  and  confirmed  by  §  790. 

§  753b.  Same :  Appeal  from  order  of  parole.  Any  time  within  30 
days  after  the  making  of  said  order  an  appeal  may  be  taken  therefrom  by 
any  person  aggrieved  thereby  to  the  district  court  of  the  county  in  which 
such  asylum  or  sanitarium  is  located,  and  such  court  shall  have  the  power 
and  jurisdiction  to  hear  and  determine  said  appeal,  and  to  affirm  or  modify 
said  order,  or  to  order  such  patient  to  be  recommitted  to  said  asylum  or 
sanitarium,  as  the  case  may  be.     ['15,  c.  37,  §•  2,  p.  118.] 

Hist.     '15,   c.   37,   §    2,  p.   118. 

§  753c.  Same:  Notice  of  appeal.  Notice  of  said  appeal  shall  be 
served  upon  the  clerk  of  the  board  making  the  order,  and  said  clerk  shall 
certify  said  notice  of  appeal,  and  the  order  appealed  from  or  copies  thereof, 
to  the  said  district  court,  and  the  judge  thereof,  shall  fix  the  earliest  time 
convenient  to  himself  for  the  hearing  of  such  appeal,  which  may  be  heard 
in  a  summary  manner  before  him  or  his  court.  Should  the  district  court 
or  the  judge  thereof  be  of  the  opinion  that  such  appeal  is  not  made  in  good 
faith,  but  is  instituted  for  vexatious  purposes,  he  may  require  the  appel- 
lant to  enter  into  an  undertaking,  with  good  sureties  in  an  amount  sufficient 
to  secure  the  payment  of  costs.     ['15,  c.  37,  §.  3,  p.  118.] 

Hist.     '15,  c.   37,   §   3,   p.   118. 

§  754.  Audit  and  payment  of  expenses.  All  itemized  bills  of  pur- 
chases and  other  expenditures  made,  when  examined  by  the  board  of  di- 
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rectors  and  found  correct,  must  be  certified  by  the  president  of  the  board 
then  sitting,  and  the  same  transmitted  to  the  auditor  to  be  audited  and 
allowed  in  the  same  manner  as  other  accounts  against  the  state  are  audited 
and  allowed.  The  state  auditor  must  draw  his  warrant  on  the  state  treas- 
urer for  the  amount  so  audited.  The  said  treasurer  is  hereby  authorized 
and  required  to  pay  the  same  out  of  any  money  in  the  state  treasury  ap- 
propriated therefor.     [R.  C.  §  754.] 

Hist.      (See  '85,  p.  62,   §    19.)      R.   S.   §   753,  modi-  Cited:      (Dis.   op.)    Pyke   v.    Steunenberg    (1897)    5 

f.ed  by   Const.  IV,    18,   and  VII,   13;  compiled   R.   C.        I.  614,  51  P.  614. 
§   754. 

Comp.   leg.— Cal.     See   Pol.    C.    1872,    §    2138;   sub- 
stouently  repealed. 

§  755.  Officers  not  to  be  interested  in  contracts.  No  director,  super- 
intendent or  employee  must  be  pecuniarily  interested  in  any  contract  for 
supplies  furnished  for  the  asylum.     [R.  C.  §  755.] 

Hist.      (See    *85,    p.    62,    §    18.)      R.    S.    S    754,    last  Cross  ref.     Contract  for  supplies:      §§  863-866. 

sentence,   reenacted   R.   C.    §    755. 

Comp.   leg.— Cal.      See   Pol.    C.    1872,    §    2139  ;   sub- 
sequently repealed. 

§  756.  Compensation  of  directors.  The  directors  must  each  be  paid 
$5  per  day  for  each  day  actually  employed,  which  must  include  the  time 
employed  in  traveling  to  and  from  the  asylum :  Provided,  That  no  director 
shall  receive  more  than  $100  per  annum  for  per  diem  service,  and  in  per- 
forming the  necessary  visitations  required  by  this  chapter,  and  must  be 
reimbursed  for  all  the  necessary  expenditures  incurred  in  their  official 
duties ;  such  accounts  to  be  allowed  and  paid  as  other  accounts  against  the 
asylum  are  allowed  and  paid.     [R.  C.  §  756.] 

Hist.      (See   '85,    p.    62,    §    15.)      R.    S.    §    755;   am.  Comp.    leg.— Cal.      See  Pol.    C.   1872,    §   2140;   sub- 

R.   C.   §   756.  sequently  repealed. 

§  757.  Medical  superintendent:  Qualifications.  The  medical  sup- 
erintendent must  be  a  graduate  in  medicine  and  must  have  practiced  his 
profession  five  years  after  the  date  of  his  diploma.     [R.  S.  §  756.] 

Hist.      (See    '85,    p.    62,    S    13.)      R.    S.    §    756.    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2150; 

enacted  R.  C.   §   757.  subsequently  repealed. 

§  758.  Same:  Residence  and  general  duties.  He  must  reside  at 
the  asylum  and  give  his  entire  time  and  attention  to  promote  the  best  in- 
terests of  the  patients.  His  duties  not  specified  in  this  chapter,  must  be 
prescribed  by  the  board  of  directors  in  their  by-laws.     [R.  S.  §  757.] 

Hist.      (See    '85.    p.    62.    S    13.)      R.    S.    §    757,    re- 
enacted  R.  C.  §  758. 

§  759.  Same:  Powers  and  duties.  He  is  the  chief  executive  officer 
of  the  asylum,  with  powers  and  duties  as  follows : 

1.  To  control  the  patients,  prescribe  the  treatment  and  prescribe  and 
enforce  the  sanitary  regulations  of  the  asylum. 

2.  With  the  consent  of  the  board  of  directors,  to  fix  the  number  and 
compensation  of,  and  appoint,  control  and  remove,  the  attendants  and 
assistants. 

3.  To  prescribe  and  enforce  the  performance  of  the  duties  of  the 
attendants  and  assistants. 

4.  To  ascertain  and  report  to  the  board  of  directors  the  amount,  char- 
acter and  quality  of  provisions,  fuel  and  clothing  required  for  the  six 
months  ending  on  the  first  of  June  and  December  in  each  year. 

5.  With  the  consent  of  the  board  of  directors  to  make  any  expenditure 
necessary  in  the  performance  of  his  duties,  except  for  provisions,  fuel  and 
clothing. 

6.  To  receive  and  pay  to  the  state  treasurer  all  moneys  found  upon 
insane  persons. 

7.  To  keep  a  daily  record  of  his  official  acts  in  the  mode  prescribed 
by  the  by-laws. 
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8.  To  make  up  his  annual  accounts  to  the  first  of  July  in  each  year, 
and  as  soon  thereafter  as  possible  to  report  a  statement  thereof,  and  of 
the  general  condition  of  the  asylum,  to  the  board  of  directors.  [R.  S.  §  758.] 

Hist.      (See    '85,    p.    62,    §    18.)      R.    S.    §    758,    re-  Comp.   leg.— Cal.     Similar:     Pol.   C.   1872    §   2152" 

enacted  R.  C.   §   759.  subsequently  repealed. 

§  760.  Same:  Estimate  of  expenses.  He  must  estimate  quarterly 
in  advance,  the  probable  expenses  of  the  asylum,  and  submit  such  estimate 
to  the  directors  at  their  stated  meetings,  for  their  consideration  and  ap- 
proval.    [R.  S.  §  759.] 

Hist.      (See    '85,    p.    62,    §    18.)      R.    S.    §    759,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    g    2153; 

enacted   R.    C.    §    760.  subsequently  repealed. 

§761.  Same:  Salary.  The  salary  of  the  medical  superintendent 
must  be  fixed  by  the  board  of  directors.     [R.  S.  §  760.] 

Hist.      (See    '85,    p.    62,    §    13.)      R.    S.    §    760,    re-  Comp.   leg.— Cal.      See  Pol.   C    1872,    §    2154;   sub- 

enacted  R.  C.  §  761.  sequently  repealed. 

§  762.  Same:  Bond.  He  must  execute  an  official  bond  in  the  sum 
of  $5000,  with  two  or  more  sufficient  sureties,  conditioned  that  he  will 
faithfully  discharge  his  duties  as  such  officer.     [R.  S.  §  761.] 

Hist.       (See    '85,    p.    62,    §    13.)      R.    S.    §    761,    re-  Comp.   leg.— Cal.      See  Pol.    C.    1872,    §    2155;   sub- 

enacted  R.   C   §   762.  sequently  repealed. 

§  763.  Salaries:  When  payable.  The  salaries  and  compensation 
fixed  by  the  provisions  of  this  chapter  must  be  paid  quarterly.  [R.  S.  §  762.] 

Hist.      (See    '85,    p.    62,    §    14.)      R.    S.    §    762,    re-  Comp.   leg.— Cal.      See   Pol.    C.    1872,    §   2193;   sub- 

enacted  R.  C.  §  763.  sequently  repealed. 

§  764.  Approval  of  bonds.  The  official  bonds  required  by  the  pro- 
visions of  this  chapter  must  be  approved  by  the  board  of  directors,  and 
filed  in  the  office  of  the  auditor.     [R.  S.  §  763.] 

Hist.      (See    '85,    p.    62,    §    13.)      R.    S.    §    763,    re-  Comp.   leg.— Cal.     Similar:     Pol.  C   1872,   §  2194; 

enacted  R.  C  §  764.  subsequently  repealed. 

765.  Discharge  of  patients.  Insane  persons  received  in  the  asylum 
must  upon  recovery  be  discharged  therefrom.     [R.  S.  §  764.] 

Hist.     R.  S.   §  764,  reenacted  R.  C   §   765. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2197; 
subsequently  repealed. 

§  766.  Insane  convicts.  Insane  convicts  must  be  received  into  the 
insane  asylum,  and  returned  to  the  state  prison  again  as  provided  in  the 
penal  code.     [R.  S.  §  765.] 

Hist.      (See    '85,    p.    62,    §    32.)      R.    S.    §    765,    re-        inserted  after  "in"  last  line:     Pol.  C.   1872,   §   2198; 
enacted  R.  C  §  766.  subsequently  repealed. 

Comp.   leg. — Cal.      Same   except   "section    1230   of"  Cross  ref.     Receipt  and  return  of  insane  convicts: 

§§  8194-8?00. 

§  767.  Sufferers  from  contagious  diseases  excluded.  No  person  la- 
boring under  any  contagious  or  infectious  disease  must  be  admitted  into 
the  asylum  as  a  patient.     [R.  S.  §  766.] 

Hist.      (See   '85,    p.    62,    §    20.)      R.    S.    §    766,    re- 
enacted  R.   C   §   767. 

§  768.  Admission  of  nonresidents.  No  insane  person  nonresident  of 
this  state,  must  be  received  into  the  asylum  unless  he  became  insane  within 
this  state,  and  the  indigent  insane  of  this  state  must  have  the  preference. 
[R.  S.  §  767.] 

Hist.      (See    '85,    p.    62    §    21.)      R.    S.    §    767,    re-  Comp.    leg. — Cal.      Same    through    "state,"    line    3. 

enacted  R.   C  §  768.  rest    omitted:      Pol.    C.    1872,    S    2199;    subsequently 

repealed. 

§  769.  Repayment  of  money  on  discharge  of  patient.  If,  at  the  time 
of  the  discharge  of  a  person  from  the  asylum,  or  after  the  death  and  burial 
of  any  person  therein  confined,  there  remains  in  the  custody  of  the  direc- 
tors or  superintendent  any  moneys  paid  for  the  support  or  maintenance 
of  such  person,  it  must,  upon  demand,  be  repaid.     |~R.  S.  §  768.] 

Hist.     R.  S.  §  768,  reenacted  R.  C  §  769. 
Cited:      Corker  v.   Pence    (1906)    12    I.    152,    85   P. 
388. 
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ARTICLE  2. 
COMMITMENT  TO  ASYLUM. 

§  770.  Warrant  of  arrest.  Whenever  it  appears  by  affidavit  to  the 
satisfaction  of  a  magistrate  of  the  county  that  any  person  within  the 
county  is  so  far  disordered  in  his  mind  as  to  endanger  health,  persons,  or 
property,  he  must  issue  and  deliver  to  some  peace  officer  for  service  a 
warrant,  directing  that  such  person  be  arrested  and  taken  before  any 
judge  of  a  court  of  record  within  the  county  for  examination.  [R.  S.  §  769.] 

Hist.      (See    '81,   p.    300.)      R.    S.    §    769,    reenacted  Comp.   leg. — Cal.      Same:      Pol.    C.    1872,    §    2210; 

R.  C.  §   770.  subsequently  repealed. 

§  771.  Subpoenas  for  witnesses.  When  the  person  is  taken  before 
the  judge,  he  must  issue  subpoenas  to  two  or  more  witnesses,  best  ac- 
quainted with  such  insane  person,  to  appear  and  testify  before  him  at  such 
examination.     [R.  S.  §  770.] 

Hist.     R.  S.   §   770,  reenacted  R.   C   §  771. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2211: 
subsequently  repealed. 

§  772.  Same:  For  physician.  The  judge  must  also  issue  subpoenas 
for  at  least  one  graduate  of  medicine  to  appear  and  attend  such  examina- 
tion.    [R.  S.  §  771.] 

Hist.     R.  S.  §  771,  reenacted  R.  C.  §  772. 

Comp.   leg. — Cal.      Same   except   "two"  for    "one," 
line  2  :     Pol.  C.  1872,  §  2212  ;  subsequently  repealed. 

§  773.  Examination  of  witnesses.  At  the  examination  the  persons 
subpoenaed  must  appear  and  answer  all  questions  pertinent  to  the  matter 
under  investigation.     [R.  S.  §  772.] 

Hist.     R.  S.    §   772,  reenacted  R.  C.   §   773. 

Comp.    leg.— Cal.'    Same:      Pol.    C.    1872,    §    2213: 
subsequently  repealed. 

§  774.  Same:  Of  physician.  The  physician  must  hear  such  testi- 
mony, and  must  make  a  personal  examination  of  the  alleged  insane  person. 
[R.  S.  §  773.] 

Hist.     R.  S.  §   773,  reenacted  R.  C  §  774.  Cited:      Corker  v.   Pence    (1906)    12   I.    152,    85   P. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2214;        s88- 
subsequently  repealed. 

§  775.  Certificate  of  physician.  The  physician,  after  hearing  the 
testimony  and  making  the  examination,  must,  if  he  believes  such  person  to 
be  dangerously  insane,  make  a  certificate,  under  his  hand,  showing  as  near 
as  possible : 

1.  That  such  person  is  so  far  disordered  in  his  mind  as  to  endanger 
health,  person,  or  property. 

2.  The  premonitory  symptoms,  apparent  cause  or  class  of  insanity, 
the  duration  and  condition  of  the  disease. 

3.  The  nativity,  age,  residence,  occupation,  and  previous  habits  of 
the  person. 

4.  The  place  from  whence  the  person  came,  and  the  length  of  his  resi- 
dence in  this  state.    [R.  S.  §  774.] 

Hist:     R.  S.  §  774,  reenacted  R.  C  §  775.  "their  hand"  for  "his  hand,"   first  paragraph:     Pol. 

Comp.    leg.— Cal.      Same    except    "physicians"    for        C-    1872'   §   2215  I  see   Kerr's  C.   §   2170. 
"physician"  ;     "they     believe"     for     "he     believes" ; 

§  776.  Form  of  certificate.  The  certificate  must  be  made  in  the  form 
prescribed  by,  and,  if  they  can  be  had,  upon  blanks  furnished  by,  the 
medical  superintendent  of  the  asylum.     [R.  S.  §  775.] 

Hist.     R.  S.   §   775,  reenacted  R.  C  §   776. 
Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §    2216; 
see  Kerr's  C  §  2170. 

§  777.  Order  of  commitment.  The  judge,  after  such  examination 
and  certificate  made,  if  he  believes  the  person  so  far  disordered  in  his  mind 

280 


INSANE  ASYLUMS  C.  48  §  781 

as  to  endanger  health,  person,  or  property,  must  make  an  order  that  he 
be  confined  in  the  insane  asylum.     [R.  S.  §  776.] 

Hist.     R.    S.    §   776,   reenacted   R.   C.    §    777.  additional    provisions    as    amended :      See    Kerr's    C. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2217;        §    2171. 

§  778.  Duty  of  sheriff.  The  insane  person,  together  with  the  order 
of  the  judge  and  certificate  of  the  physician,  must  be  delivered  to  the 
sheriff  of  the  county,  and  by  him  must  be  delivered  to  the  agent  appointed 
by  the  medical  superintendent  for  the  conveyance  of  such  insane  person 
to  the  asylum.  Immediately  upon  receiving  such  insane  person,  together 
with  the  order  and  certificate  aforesaid,  the  sheriff  must  immediately  no- 
tify the  medical  superintendent  of  the  asylum  by  telegraph,  if  there  be 
telegraph  communication  accessible  between  the  place  where  such  insane 
person  is  and  the  asylum ;  if  not,  then  the  sheriff  shall  notify  the  medical 
superintendent  of  the  asylum  by  letter,  to  be  sent  not  later  than  one  day 
after  the  sheriff  receives  the  order  and  certificate  aforesaid,  of  the  facts ; 
and  at  the  time  of  delivering  the  order  and  certificate  to  the  sheriff,  the 
examining  physician,  or  physicians,  together  with  the  judge  issuing  the 
order,  shall  also  deliver  to  the  sheriff  a  certificate  showing  whether,  in 
their  judgment,  one  or  more  persons  will  be  required  to  convey  such  insane 
person  to  the  asylum,  and  the  sheriff  shall  inform  the  medical  superin- 
tendent of  the  asylum  as  to  such  facts  at  the  time  of  giving  the  notice  in 
this  section  provided.     ['95,  p.  17,  §  1.] 

Hist.     R.  S.   §   777  ;  am.   '95,  p.  17,  §   1,  reenacted 
"99,  p.   114,   §    1,  reenacted  R.  C.   §   778. 

§  779.  Money  found  on  insane  person.  Any  moneys  found  on  the 
person  of  an  insane  person  at  the  time  of  arrest  must  be  certified  to  by 
the  judge  and  sent  with  such  person  to  the  asylum,  there  to  be  delivered 
to  the  medical  superintendent,  who  must  deliver  the  same  to  the  state 
treasurer.  If  the  sum  exceed  $100,  the  excess  must  be  applied  to  the  pay- 
ment of  the  expenses  of  such  person  while  in  the  asylum;  if  the  sum  is 
$100  or  less,  it  must  be  kept  and  delivered  to  the  person  when  discharged, 
or  applied  to  the  payment  of  funeral  expenses  if  the  person  dies  at  the 
asylum.     [R.  S.  §  778.] 

Hist.     R.  S.  §  778,  reenacted  R.  C.  §  779.  Cross   ref.      Repayment  of  money  on  discharge  or 

Comp.    leg.-Cal.      Same:      Pol.    C.    1872,    §    2219;        deat^:      §   769.     State  asylum  and  sanitarium  fund: 
subsequently  repealed:      Kerr's  C.  ib.  **   ?8.*b  et  seq. 

§  780.  Cases  of  idiocy  and  delirium  tremens  excluded.  No  case  of 
idiocy  or  imbecility,  or  simple  feebleness  of  mind,  must  be  maintained  at 
the  asylum. 

Hist.     R.   S.   §   779,  reenacted  R.   C.   §   780.      "Nor  whose   minds   are  not   disordered   to   such    an    extent 

must    any    case    of    delirium    tremens    be    admitted  as  would  endanger  life,   person  or  property.     O.   A. 

into"  omitted  on  authority  of  '13,  c.  56,   §   1,  p.  160  G.  '09-10,  p.  84. 
(§  783a).  Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,    §2220; 

Care  of  idiots:     This  section  refers  only  to  idiots  subsequently  repealed. 

§  781.  Conveyance  of  patient  to  asylum.  Upon  receipt  of  the  notice 
from  the  sheriff  provided  for  in  section  778  of  this  chapter,  the  medical 
superintendent  must  at  once  designate  some  person  among  the  employees 
of  the  asylum  as  an  agent  to  transport  such  insane  person  to  the  asylum, 
and,  if  it  be  deemed  necessary,  he  shall  designate  also  from  said  employees 
a  person  to  act  as  the  assistant  of  such  agent.  Such  agent  (and  assistant 
if  any  be  appointed)  must  at  once  proceed  to  the  county  where  such  insane 
person  is  in  custody,  and  demand  and  receive  from  the  sheriff  such  insane 
person,  the  order  of  the  judge  and  the  certificate  of  the  physician,  the  agent 
receipting  to  the  sheriff  therefor.  The  agent  must  thereupon  convey  such 
insane  person,  together  with  such  order  and  certificate,  to  the  asylum,  and 
surrender  the  same  to  the  medical  superintendent ;  and  the  latter  shall  at 
once  notify  the  governor  that  such  insane  person  has  been  received  at  said 
asylum.     The  actual  and  necessary  expenses  of  the  agent,  his  necessary 
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assistant,  and  of  the  insane  person  when  transferred  from  the  custody  of 
the  sheriff  to  the  asylum,  must  be  allowed  and  paid  as  other  claims  against 
the  asylum;  but  the  compensation  of  the  agent  and  necessary  assistant 
shall  be  only  that  allowed  them  while  employed  in  the  asylum.  ['95,  p.  17, 
§2.] 

Hist.     R.  S.   §   780  ;  am.   '95,  p.    17,   §   2,   reenacted 
'09,  p.  114,   g   2,  reenacted  R.  C.  §  781. 

§  782.  Fee  of  physician.  The  physician  attending  each  examination 
of  an  insane  person  is  allowed  $5,  to  be  paid  by  the  county  treasurer  of 
the  county  where  the  examination  was  had,  on  the  order  of  the  board  of 
county  commissioners.     [R.  S.  §  781.] 

Hist.     R.  S.  §  781,  reenacted  R.  C.  §  782. 

Comp.  leg. — Cal.     Similar:     Pol.  C.   1872,   §   2222; 
subsequently  repealed. 

§  783.  Appointment  of  guardian  for  insane  person.  The  judge  must 
inquire  into  the  ability  of  an  insane  person  committed  by  him  to  the 
asylum  to  pay  for  his  transportation  to  the  asylum,  and  the  expense  of 
the  examination,  and  bear  the  actual  charges  and  expenses  for  the  time 
that  such  person  may  remain  in  the  asylum.  In  case  an  insane  person 
committed  to  the  asylum  under  the  provisions  of  this  chapter  is  possessed 
of  real  or  personal  property  sufficient  to  pay  such  charges  and  expenses, 
the  judge  must  appoint  a  guardian  for  such  person,  who  is  subject  to  all 
the  provisions  of  the  general  laws  of  this  state  in  relation  to  guardians, 
as  far  as  the  same  are  applicable ;  and  when  there  is  not  sufficient  money 
in  the  hands  of  the  guardian,  the  judge  may  order  a  sale  of  property  of 
such  insane  person,  or  as  much  thereof  as  may  be  necessary,  and  from  the 
proceeds  of  such  sale  the  guardian  must  pay  said  expenses  and  the  board 
of  directors  the  sum  fixed  upon  by  them  each  month,  quarterly  in  advance, 
for  the  maintenance  of  such  ward;  and  also  out  of  the  proceeds  of  such 
sale,  or  such  other  funds  as  he  may  have  belonging  to  his  ward,  pay  for 
such  clothing  as  the  medical  superintendent  may  from  time  to  time  furnish 
to  such  insane  person ;  and  he  must  give  a  bond,  with  good  and  sufficient 
sureties,  payable  to  the  board  of  directors  and  approved  by  the  judge,  for 
the  faithful  performance  of  the  duties  required  of  him  by  this  section  as 
long  as  the  property  of  his  insane  ward  is  sufficient  for  the  purpose.  [R.  S. 
§  782.] 

Hist.      R.   S.   §   782,  reenacted  R.  C.   §    783.  Payment  of  maintenance:     Provision   is  made  for 

Cross   ref.     General    statutes  on   guardianship:    §§  the  application  of  proceeds  from  the  sale  of  estates 

5770  et  sea  insane  persons  to  the  expense  of  their  mainte- 
'  '  nance  while  in  the  state  asylum.  There  is  no  pro- 
Estates  of  insane  persons:     The  estates  of  insane  vision   specifically  requiring  payment  from  relatives 

persons    who   die    leaving   no    surviving   heirs    would  of    the    inmates,    except    in    cases    of    nonresidents. 

undoubtedly  pass  by  escheat  to  the   state.     O.  A.  G.  O    A    G    '05-06    r>    125 

'05-06,  p.    126.  ...              , 

§  783a.  Commitment  of  drunkards  and  drug  fiends.  Whenever  it 
appears  by  affidavit  to  the  satisfaction  of  a  magistrate  of  the  county,  that 
any  person  within  the  county  is  so  far  addicted  to  the  intemperate  use  of 
narcotics  or  stimulants  as  to  have  lost  the  power  of  self-control,  or  is  sub- 
ject to  dipsomania  or  inebriety,  he  must  issue  and  deliver  to  some  peace 
officer  for  service  a  warrant  directing  that  such  person  be  arrested  and 
taken  before  the  district  court  of  the  county,  or  the  judge  thereof,  for  a 
hearing  and  examination  on  such  charge.  Such  officer  must  thereupon 
arrest  and  detain  such  person  until  a  hearing  and  examination  can  be  had. 
At  the  time  of  the  arrest  a  copy  of  said  affidavit  and  warrant  of  arrest 
must  be  personally  delivered  to  said  person.  Such  affidavit  and  warrant 
of  arrest  must  be  substantially  in  the  form  provided  by  section  770  of  this 
chapter  for  the  arrest  of  a  person  charged  with  insanity.  He  must  be 
taken  before  the  district  court,  or  the  judge  thereof,  to  whom  said  warrant 
and  affidavit  of  arrest  must  be  delivered  to  be  filed  with  the  clerk.     The 
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said  court,  or  the  judge  thereof,  must  then  inform  him  of  the  charge  against 
him,  and  inform  him  of  his  rights  to  make  a  defense  to  such  charge  and 
produce  any  witnesses  in  relation  thereto.  The  judge  must  by  order  fix 
such  time  and  place  for  the  hearing  and  examination  as  will  give  a  reason- 
able opportunity  for  the  production  and  examination  of  witnesses.  Such 
order  must  be  entered  in  the  minutes  of  the  court  by  the  clerk  and  a  cer- 
tified copy  of  the  same  served  on  such  person.  The  judge  may  also  order 
that  notice  of  the  arrest  of  such  person  and  the  hearing  of  the  charge  be 
served  on  such  relatives  of  said  person  known  to  be  residing  in  the  county, 
as  the  court,  or  the  judge  thereof,  may  deem  necessary  or  proper.  The 
hearing  and  examination  shall  be  had  in  compliance  with  the  provisions  of 
sections  771,  772,  773,  774  and  775  of  this  chapter.  The  judge,  after  such 
hearing  and  examination,  if  he  believes  the  person  is  so  far  addicted  to 
the  intemperate  use  of  narcotics  or  stimulants  as  to  have  lost  the  power 
of  self-control,  or  is  subject  to  dipsomania  or  inebriety,  must  make  an 
order  that  he  be  confined  in  one  of  the  state  insane  asylums  which  shall 
be  designated  in  said  order,  and  the  order  must  be  accompanied  by  a  writ- 
ten statement  of  the  judge  as  to  the  financial  condition  of  the  patient  and 
of  the  person  legally  liable  for  his  maintenance,  as  far  as  can  be  ascer- 
tained. Such  order  and  statement  shall  be  in  substantially  the  form  pro- 
vided by  section  777  of  this  chapter  for  the  commitment  of  insane  per- 
sons. The  said  court,  or  the  judge  thereof,  shall  commit  such  person  for 
a  definite  period,  not  to  exceed  two  years,  but  provided  that  he  may  be 
paroled  or  released  under  the  same  rules  and  conditions  that  the  insane 
are  paroled  and  released.  Such  person  shall  be  delivered  to  the  said  insane 
asylum  to  which  he  has  been  committed  in  compliance  with  the  provisions 
of  section  778  of  this  chapter,  providing  for  the  commitment  and  deliver- 
ance of  an  insane  person :  Provided,  however,  Upon  such  examination  the 
said  district  court,  or  the  judge  thereof,  may  at  the  request  of  the  person 
examined,  as  hereinbefore  provided,  commit  such  person  to  a  private  asy- 
lum or  sanitarium  for  the  care  of  such  persons,  when  it  is  made  to  appear 
to  the  satisfaction  of  the  court,  or  the  judge  thereof,  that  said  person  will 
be  properly  treated  and  cared  for  in  said  private  institution.  ['13,  c.  56, 
§  1,  p.  166.] 

Hist.     R.  C.  §  783a,  enacted  '13,  c.  56,  §   1,  p.  166. 

ARTICLE  3. 
STATE  ASYLUM  AND  SANITARIUM  FUND. 

§  783b.  Creation  of  fund.  There  shall  be  established  in  the  office  of 
the  state  treasurer  a  fund  to  be  known  as  the  state  asylum  and  sanitarium 
fund  for  patients.     ['15,  c.  144,  §  1,  p.  316.] 

Hist.     *15,  c.   144,  §    1,  p.   316. 

§  783c.  Duty  of  superintendent.  Whenever  money  is  taken  from 
any  patient  entering  any  asylum  or  sanitarium  of  the  state  of  Idaho  by 
the  superintendent  thereof,  it  shall  be  his  duty  to  immediately  forward 
the  same  for  deposit  with  the  treasurer  of  the  state  of  Idaho,  sending  at 
the  same  time  to  the  state  auditor  a  duplicate  of  the  deposit  slip  used 
showing  the  name  of  the  patient  for  whom  the  money  is  deposited,  the  in- 
stitution of  which  he  is  a  patient,  and  the  date  of  such  deposit.  ['15,  c.  144, 
§  2,  p.  316.] 

Hist.     '15,  c.   144,  §  2,  p.  316. 

§  783d.  Duty  of  treasurer.  All  money  so  deposited  shall  be  kept  by 
the  state  treasurer,  subject  to  be  returned  to  the  persons  from  whom  any 
part  of  such  fund  has  been  taken  for  deposit,  upon  their  release  or  dis- 
charge from  the  said  institution.     ['15,  c.  144,  §  3,  p.  316.] 

Hist.     '15,  c.  144,  §  3,  p.  316.  death:     §   769;  49:22.     Money  found  on  insane  per- 

Cross   ref.     Repayment  of   money  on   discharge   or        son :      §   779. 
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§  783e.  Return  to  discharged  patient.  Whenever  a  patient  for 
whom  money  has  been  deposited  as  aforesaid,  is  discharged  from  any  of 
said  institutions  the  money  so  deposited  for  him  shall  be  returned  to  him 
upon  a  voucher  presented  for  that  purpose  and  approved  by  the  state 
auditor.  It  shall  not  be  necessary  for  any  such  voucher  to  receive  the 
approval  of  the  state  board  of  examiners.     ['15,  c.  144,  §  4,  p.  316.] 

Hist.     '15,  c.  144,  §  4,  p.  316. 

ARTICLE  4. 
NORTHERN  IDAHO  SANITARIUM. 

§  784.  Establishment.  A  state  insane  asylum  to  be  known  as  the 
northern  Idaho  sanitarium,  is  hereby  established  at  the  town  of  Oronno, 
in  the  county  of  Clearwater.     ['13,  c.  34,  p.  133.] 

Hist.  '05,  p.  196,  §  1  ;  compiled  R.  C.  §  784  ;  am. 
'13,   c.   34,  p.   133. 

§  785.  Fund  created  by  land  grant.  For  the  purpose  of  creating 
for  this  institution  a  permanent  fund,  the  state  board  of  land  commis- 
sioners is  hereby  directed,  and  it  is  made  their  duty,  to  set  aside  40,000 
acres  of  land  granted  to  the  state  of  Idaho  by  the  act  of  congress,  entitled 
"An  act  to  provide  for  the  admission  of  the  state  of  Idaho  into  the  union," 
approved  July  3,  1890,  "for  other  state,  charitable,  educational  or  penal 
and  reformatory  purposes,"  for  the  exclusive  use  and  benefit  of  the  afore- 
said insane  asylum.  Said  lands  to  be  held,  disposed  of,  and  the  proceeds 
thereof  used  and  applied,  for  the  benefit  of  said  institution,  subject  to  the 
provisions  of  said  admission  act  and  the  constitution  of  the  state  of  Idaho, 
and,  so  far  as  may  be  practicable,  in  conformity  with  the  established  pro- 
cedure of  holding,  disposing  of  and  applying,  the  proceeds  of  lands  granted 
to  the  common  schools  of  the  state  of  Idaho.  The  board  of  land  commis- 
sioners are  directed  to  immediately  set  aside  40,000  acres  of  said  land,  if 
selected,  and  if  not  selected,  to  use  the  utmost  dispatch  in  selecting  and 
setting  aside  the  same.  The  state  board  of  land  commissioners  is  hereby 
directed  to  provide  separate  record  books  in  proper  form  to  be  known  as 
northern  Idaho  sanitarium  records,  in  which  shall  be  kept  all  record  of 
matters  relating  to  said  land. 

Hist.  '05,  p.  196,  §  3,  reenacted  R.  C.  §  785.  Name 
of  institution  changed  to  conform  to  '13,  c.  34,  p. 
133. 

§  786.  Board  of  directors.  For  the  purpose  of  managing  the  said 
northern  Idaho  sanitarium  there  is  constituted  a  board  of  directors.  Said 
board  consists  of  three  persons,  one  of  whom  is  appointed  annually  by  the 
governor,  by  and  with  the  consent  of  the  senate,  and  each  of  whom  holds 
office  for  a  term  of  three  years,  or  until  his  legally  appointed  successor  is 
qualified.  In  case  of  vacancy  in  said  board  during  the  recess  of  the  senate, 
the  governor  shall  nominate  some  fit  person  to  fill  such  vacancy  until  the 
next  meeting  of  the  senate.  Before  entering  upon  their  official  duties  the 
directors  shall  each  take  and  subscribe  to  the  official  oath  required  by  law. 

Hist.  '05,  p.  196,  §  12  ;  compiled  R.  C.  §  786. 
Rewritten  ;  name  of  institution  changed  to  conform 
to  '13,  c.  34,  p.  133,  and  obsolete  provisions  omitted. 

§  787.  Officers,  records  and  proceedings  of  board.  The  said  board 
of  directors  shall  elect  a  president,  who  shall  be  one  of  their  number,  and 
a  secretary.  The  president  shall  preside  at  meetings  and  sign  all  con- 
tracts. The  state  treasurer  shall  be  ex  officio  treasurer  of  said  board  of 
directors.  The  secretary  shall  keep  a  full  record  of  the  proceedings  of 
the  board  in  a  book  provided  for  that  purpose,  and  an  itemized  statement 
of  all  accounts  and  of  all  expenditures  authorized  by  said  board,  and  shall 
perform  such  other  duties  as  shall  pertain  to  the  office  and  as  shall  be 
required  by  the  board.    A  majority  of  the  board  of  directors  shall  constitute 
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a  quorum  for  the  transaction  of  business,  but  a  smaller  number  may  ad- 
journ from  time  to  time.  No  member  of  said  board  of  directors  shall  par- 
ticipate in  any  proceedings  in  which  he  or  she  shall  have  personal  or  pe- 
cuniary interests.  Every  vote  and  official  act  of  said  board  of  directors 
shall  be  entered  on  record.     [R.  C.  §  787.] 

Hist.     '05,  p.   196,   §   13;  am.  R.  C.   §   787. 

§  788.  Meetings  of  board.  Said  board  of  directors  shall  hold  two 
meetings  at  said  asylum,  annually,  but  special  meetings  may  be  called  by 
the  president  of  the  board,  sending  written  notices  of  at  least  10  days  to 
each  member.  The  actual  and  necessary  personal  expenses  for  mileage 
and  board  incurred  by  the  members  of  said  board  of  directors  in  carrying 
out  the  provisions  of  this  article  shall  be  paid  on  proper  certificates  out 
of  any  funds  belonging  to  said  asylum  in  the  hands  of  the  treasurer. 
[R.  C.  §  788.] 

Hist.     '05,  p.   196,.  §   15;  am.  R.  C.   §   788. 

§  789.     Control  of  funds.     All  funds  appropriated  for  the  use  and 

benefit  of  said  asylum  from  every  source,  including  the  available  interest 
arising  from  investment  of  the  proceeds  of  the  sale  of  lands  set  apart  as 
hereinbefore  provided  for,  shall  be  under  the  control  and  direction  of  said 
board  of  directors,  subject  to  the  provisions  herein  contained.  The  treas- 
urer of  the  board  shall  pay  out  of  such  funds  all  orders  or  drafts  for  money 
to  be  expended  under  the  provisions  of  this  article.  Such  orders  or  drafts 
shall  be  drawn  by  the  state  auditor  upon  certificates  of  the  secretary, 
countersigned  by  the  president  of  the  board  of  directors,  and  shall  be  ap- 
proved by  the  state  board  of  examiners.  No  such  certificates  shall  be  given 
except  on  accounts  audited  and  allowed  by  said  board  of  directors.  [R.  C. 
§  789.] 

Hist.      '05,  p.   196,   §   16  ;  am.  R.  C.   §   789. 

§  790.  General  management  of  asylum.  The  privileges,  powers, 
duties  and  obligations  of  the  said  board  of  directors  herein  named,  and 
the  mode  of  governing  said  northern  Idaho  insane  asylum,  shall  be  the 
same  and  identical  with  the  privileges,  powers,  duties,  obligations  and 
mode  of  procedure  as  now  fixed  by  law  for  the  managing  of  the  state  in- 
sane asylum,  now  located  at  Blackfoot,  Idaho,  found  in  sections  753  to  769, 
inclusive,  of  these  codes.     [R,  C.  §  790.] 

Hist.     '05,  p.  196,  §   17  ;  compiled  R.  C.  §  790. 

Cross   ref.     Financial   report   and  budget  of   state 
institutions:    §§    281c-f. 

§  791.  Persons  to  be  committed.  All  persons  from  the  counties  of 
Benewah,  Bonner,  Boundary,  Clearwater,  Idaho,  Kootenai,  Latah,  Lewis, 
Nez  Perce,  Shoshone  and  that  part  of  Valley  formerly  included  in  Idaho 
county,  who  are  in  the  future  regularly  tried  upon  the  charge  of  insanity, 
and  found  guilty  of  said  charge,  and  all  idiots,  not  otherwise  provided  for, 
whose  freedom  is  considered  a  menace  to  the  public  safety,  shall  be  com- 
mitted to  the  northern  Idaho  sanitarium.  At  the  discretion  of  the  board 
of  directors  of  the  two  state  asylums,  and  the  approval  of  the  governor, 
any  of  the  inmates  of  the  asylum  at  Blackfoot,  whether  now  or  in  the 
future,  may  be  removed  to  the  northern  Idaho  sanitarium;  and  if  it  is 
thought  advisable  by  the  two  boards  of  directors,  the  governor  concurring, 
any  insane  person  or  idiot  may  be  committed  directly  to  the  northern  Idaho 
sanitarium,  from  any  of  the  counties  of  the  state  of  Idaho. 

Hist.     '05,  p.  196,  §   18;  am.  R.  C.  §  791.     Rewrit-  Inclusion  of   statute:      This  section   makes  no  dis- 

ten    to    conform    to    existing    political    divisions    of  tinction   between  ordinary  insane  persons  and  those 

northern    Idaho,    changing    name    of    institution    to  called    idiots,    who    are    a    menace    to    public    safety, 

conform   to   '13,   c.    34,   p.    133,   and   omitting  tempo-  O.   A.  G.   '09-10,  p.  84. 
rary  provisions. 
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49:1  CHARITABLE  INSTITUTIONS 

CHAPTER  49. 
IDAHO  STATE  SANITARIUM. 

ARTICLE   1. 

GOVERNMENT  OF  SANITARIUM. 

Note:  The  provisions  of  this  chapter  are  similar  to  those  of  chapter  48  on  insane  asylums, 
showing  this  chapter  to  be  modeled  after  the  preceding  one.  §  2  of  the  act  which  forms  the  basis 
of  this  chapter  ('11,  c.  41)  has  been  omitted  because  of  its  temporary  nature  and  §S  3-10  because 
they  provide  for  a  state  bond  issue. 

49:1.  Establishment.  A  school  for  feeble-minded  and  epileptic  per- 
sons, to  be  known  as  the  Idaho  state  sanitarium,  is  established  at  Nampa, 
Idaho. 

Hist.  '11,  c.  41,  §  1,  p.  86.  Rewritten  by  insert- 
ing place  where  established.  The  original  act  pro- 
vided for  a  commission  to  establish  the  site. 

49:2.  Board  of  directors.  For  the  purpose  of  erecting,  equipping 
■t  and  managing  the  said  Idaho  state  sanitarium,  there  is  constituted  a  board 
1 1  of  directors.  Said  board  consists  of  three  persons,  successively  ap- 
pointed, one  every  two  years  by  the  governor,  by  and  with  the  consent  of 
the  senate,  and  each  of  whom  holds  office  for  a  term  of  six  years,  or  until 
his  legally  appointed  successor  is  qualified.  In  case  of  vacancy  in  said 
board  during  the  recess  of  the  senate,  the  governor  shall  nominate  some 
fit  person  to  fill  such  vacancy  until  the  next  meeting  of  the  senate.  Before 
entering  upon  their  official  duties,  the  directors  shall  each  take  and  sub- 
scribe to  the  official  oath  required  by  law. 

Hist.     '11,  c.   41,  §   11,  p.  89.     Rewritten  omitting  Cross    ref.     Financial    report   and   budget    of   state 

obsolete   provisions   relating    to    first   board.  institutions :     §§   281c-f. 

49:3.  Officers,  records  and  proceedings  of  board.  The  said  board 
of  directors  shall  elect  a  president,  who  shall  be  one  of  their  number, 
and  a  secretary.  The  president  shall  preside  at  meetings  and  sign 
all  contracts.  The  state  treasurer  shall  be  an  ex  officio  treasurer  of  said 
board  of  directors.  The  secretary  shall  keep  a  full  record  of  the  proceed- 
ings of  the  board  in  a  book  provided  for  that  purpose,  and  an  itemized 
statement  of  all  accounts  and  of  all  expenditures  authorized  by  said  board, 
and  shall  perform  such  other  duties  as  shall  pertain  to  the  office  and  as 
shall  be  required  by  the  board.  A  majority  of  the  board  of  directors  shall 
constitute  a  quorum  for  the  transaction  of  business,  but  a  smaller  number 
may  adjourn  from  time  to  time.  No  member  of  said  board  of  directors 
shall  participate  in  any  proceedings  in  which  he  or  she  shall  have  personal 
or  pecuniary  interests.  Every  vote  and  official  act  of  said  board  of  di- 
rectors shall  be  entered  on  record.     ['11,  c.  41,  §  12,  p.  89.] 

Hist.     '11,  c.  41,   §   12,  p.  89. 

49:4.  Construction  of  building.  The  said  board  of  directors  shall 
have  power  to  advertise  and  receive  bids  for  the  building  6f  said  .sani- 
tarium, and  to  let  contracts  for  all  work  to  be  done  in  the  erection,  con- 
struction and  equipping  of  said  building,  and  to  hire  help  and  purchase 
material  necessary  for  the  construction,  equipment,  operation  and  mainte- 
nance of  said  sanitarium.  They  shall  keep  a  strict  and  accurate  account 
of  all  moneys  disbursed  by  them  in  the  construction,  furnishing  and  equip- 
ping of  said  sanitarium,  and  shall  make  a  report  thereof,  and  of  all  their 
contracts  and  transactions,  to  the  governor,  at  the  time  and  manner  spe- 
cified by  law,  who  shall  transmit  the  same  to  the  next  succeeding  session 
of  the  legislature.  Said  sanitarium  shall  be  constructed  of  brick  or  stone 
at  a  cost  to  the  state  not  to  exceed  $25,000,  including  the  purchase  of  neces- 
sary lands,  buildings  and  equipment  thereof.     ['11,  c.  41,  §  13,  p.  90.] 

Hist.     '11,  c.  41,  §  3,  p.  90. 

49:5.  Same:  Employment  of  convicts.  The  board  of  directors  of 
the  Idaho  state  sanitarium  is  hereby  authorized  and  directed  to  make 
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requisition  upon  the  warden  of  the  Idaho  state  prison  for  prisoners  to  labor 
upon  the  grounds  of  said  sanitarium,  in  clearing,  grading,  excavating  and 
preparing  them  for  the  purposes  of  the  institution,  and  all  other  work 
which  may  be  deemed  practicable,  and  for  all  brick  or  stone  work  neces- 
sary to  be  used  in  constructing  the  buildings  thereon.  The  warden  of  the 
Idaho  state  prison  is  hereby  authorized  and  instructed  to  furnish  as  many 
prisoners  as  may  be  necessary  or  practicable  to  work  on  said  grounds  and 
to  manufacture  and  burn  all  brick  that  may  be  required  in  the  construction 
of  the  various  buildings  as  provided  in  this  chapter,  using  prisoners  from 
the  penitentiary  to  perform  all  labor.  The  said  prisoners  shall  be  under 
the  sole  custody  and  direction  of  the  authorities  of  the  Idaho  state  prison 
while  engaged  in  such  labor,  and  the  expenses  of  extra  guards  and  any 
other  extra  expense  made  necessary  by  reason  of  such  labor  shall  be  paid 
for  from  the  appropriation  made  by  this  chapter.     ['11,  c.  41,  §  14,  p.  90.] 

Hist.     '11,  c.   41,   §    14,  p.   90. 

n  49:6.  Meetings  of  board.  Said  board  of  directors  shall  hold  four 
meetings  at  said  sanitarium  annually,  but  special  meetings  may  be  called 
by  the  president  of  the  board,  sending  written  notices,  of  at  least  10  days 
before  such  meetings,  to  each  member.  The  natural  and  necessary  per- 
sonal expenses  for  mileage  and  board  incurred  by  the  members  of  said 
board  of  directors  in  carrying  out  the  provisions  of  this  chapter  shall  be 
paid  on  proper  certificates  out  of  any  funds  belonging  to  said  sanitarium 
in  the  hands  of  the  treasurer.     ['11,  c.  41,  §  15,  p.  90.] 

Hist.     '11,   c.   41,   §    15,   p.  90. 

49:7.      Control  of  funds.      All  funds  appropriated  for  the  use  and 

benefit  of  said  sanitarium  from  every  source  shall  be  under  the  control  and 
direction  of  said  board  of  directors,  subject  to  the  provisions  herein  con- 
tained. The  treasurer  of  the  board  of  directors  shall  pay  out  of  such  funds 
all  orders  or  drafts  for  money  to  be  expended  under  the  provisions  of  this 
chapter.  Such  orders  or  drafts  shall  be  drawn  by  the  state  auditor  upon 
certificates  of  the  secretary,  countersigned  by  the  president  of  the  board 
of  directors,  and  shall  be  approved  by  the  state  board  of  examiners.  No 
such  certificates  shall  be  given  except  on  accounts  audited  and  allowed  by 
said  board  of  directors.     ['11,  c.  41,  §  16,  p.  91.] 

Hist.     '11,  c.   41,   §   16,  p.  91. 

49:8.  Board  of  directors:  Powers  and  duties.  When  the  Idaho 
state  sanitarium  is  ready  for  the  reception  of  inmates,  the  privileges,  pow- 
ers, duties  and  obligations  of  the  said  board  of  directors  herein  named,  and 
the  mode  of  government,  shall  be  as  follows : 

1.  To  make  by-laws,  not  inconsistent  with  the  laws  of  this  state,  for 
their  own  government  and  the  government  of  the  sanitarium. 

2.  To  hold  stated  meetings  at  the  sanitarium  for  the  transaction  of 
business  quarterly,  and  they  may  provide  in  their  by-laws  for  calling  spe- 
cial meetings  when  necessary. 

3.  To  keep  a  record  of  their  proceedings  open  at  all  times  during  office 
hours  to  the  inspection  of  any  citizen. 

4.  To  elect  a  medical  superintendent,  to  hold  his  office  during  the 
pleasure  of  the  board. 

5.  To  receive,  take  and  hold  property,  both  real  and  personal,  in  trust 
for  the  state  and  for  use  and  benefit  of  the  sanitarium. 

6.  To  visit  the  sanitarium  once  in  three  months,  and  keep  themselves 
constantly  advised  of  all  items  of  labor  and  expense,  and  the  condition  of 
the  buildings  and  the  property  of  the  sanitarium,  and  they  shall  have  power 
to  make  such  improvements  as,  in  their  judgment,  are  actually  necessary 
for  the  care  of  the  inmates.    The  board  have  discretionary  power,  in  case 
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of  absolute  necessity,  to  remove  patients  to  the  nearest  possible  safe  and 
appropriate  place. 

7.  To  cause  the  accounts  of  the  sanitarium  to  be  so  kept  and  reported 
as  to  show  the  quality,  quantity,  cost  and  vendor  of  every  article  purchased. 

8.  To  examine  and  audit  the  expenditures  for  salary  of  employees,  and 
all  other  expenses  incident  to  the  conduct  of  the  sanitarium,  and  care  and 
maintenance  of  the  patients,  and,  if  approved  by  them,  to  certify1  the  same 
to  the  auditor. 

9.  To  make  regulations  and  fix  the  terms  for  the  admission  of  feeble- 
minded or  epileptic  persons  who  are  not  indigent  or  who  are  not  residents 
of  the  state.  All  receipts  from  such  source  must  be  paid  into  the  state 
treasury. 

10.  To  make  diligent  inquiry  into  the  departments  of  labor  and  ex- 
penses, the  condition  of  the  sanitarium  and  its  property.  ['11,  c.  41,  §  17, 
p.  91.] 

Hist.     '11,   c.  41,   §   17,  p.  91. 

49:9.  Same:  Contracts  for  supplies.  Upon  the  receipt  of  each  re- 
port from  the  superintendent  of  provisions,  fuel,  and  clothing  required  as 
hereinafter  provided,  the  board  of  directors  must  advertise  in  two  news- 
papers published  in  the  state,  for  four  successive  weeks,  for  contracts  for 
furnishing  said  supplies,  or  so  much  thereof  as  they  deem  necessary.  The 
board  may  reject  any  and  all  bids,  and  no  more  than  the  market  price  must 
be  paid  for  any  article  purchased  for  the  sanitarium.  All  contracts  award- 
ed must  be  to  the  lowest  bidder  upon  his  giving  satisfactory  security  for 
the  faithful  performance  of  his  contract.  Nothing  in  this  section  prevents 
the  board  from  purchasing  contingent  supplies  at  the  lowest  market  rate 
until  the  next  semiannual  letting.     ['11,  c.  41,  §  18,  p.  92.] 

Hist.     '11,  c.   41,   §   18,  p.   92. 

49:10.  Officers  not  to  be  interested  in  contracts.  No  director,  sup- 
erintendent, or  employee  must  be  pecuniarily  interested  in  any  contract 
for  supplies  furnished  for  the  sanitarium.     ['11,  c.  41,  §  19,  p.  92.] 

Hist.     '11,  c.   41,   8   19,  p.  92. 

49:11.  Compensation  of  directors.  The  directors  must  each  be  paid 
$5  for  each  day  actually  employed,  which  must  include  the  time  employed 
in  traveling  to  and  from  the  sanitarium :  Provided,  That  no  director  shall 
receive  more  than  $100  per  annum  for  per  diem  service,  and  in  perform- 
ing the  necessary  visitations  required  by  this  chapter,  and  must  be  re- 
imbursed for  all  the  necessary  expenditures  incurred  in  their  official  duties ; 
such  accounts  to  be  allowed  and  paid  as  other  accounts  against  the  sani- 
tarium are  allowed.     ['11,  c.  41,  §  20,  p.  92.] 

Hist.     '11,  c.  41,   §   20,  p.  92. 

49:12.  Medical  superintendent:  Qualifications.  The  medical  sup- 
erintendent must  be  a  graduate  in  medicine  and  must  have  practiced  his 
profession  five  years  after  the  date  of  his  diploma.     ['11,  c.  41,  §  21,  p.  92.] 

Hist.      '11,   c.   41,    §   21,   p.  92. 

49:13.  Same:  Residence  and  general  duties.  He  must  reside  at 
the  sanitarium  and  give  his  entire  time  and  attention  to  promote  the  best 
interests  of  the  inmates.  His  duties,  not  specified  in  this  chapter,  must  be 
prescribed  by  the  board  of  directors  in  their  by-laws.  ['11,  c.  41,  §  22,  p.  92.] 

Hist.     '11,  c.   41,   §   22,  p.   92. 

49:14.  Same:  Powers  and  duties.  The  medical  superintendent 
shall  be  the  chief  executive  officer  of  the  sanitarium,  with  powers  and  du- 
ties as  follows : 

1.  To  control  the  patients,  prescribe  the  treatment,  and  prescribe  and 
enforce  the  sanitary  regulations  of  the  sanitarium. 

2.  With  the  consent  of  the  board  of  directors,  to  fix  the  number  and 
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compensation  of,  and  appoint,  control  and  remove  the  attendants,  assist- 
ants and  teachers. 

3.  To  prescribe  and  enforce  the  performance  of  the  duties  of  the  at- 
tendants, assistants  and  teachers. 

4.  To  ascertain  and  report  to  the  board  of  directors  the  amount,  char- 
acter and  quality  of  provisions,  fuel  and  clothing  required  for  th'e  six 
months  ending  on  the  first  of  June  and  December  in  each  year. 

5.  With  the  consent  of  the  board  of  directors  to  make  any  expenditure 
necessary  in  the  performance  of  his  duties,  except  for  provisions,  fuel  and 
clothing. 

6.  To  receive  and  pay  to  the  state  treasurer  all  moneys  found  upon  the 
feeble-minded  and  epileptic  persons  received  into  the  sanitarium. 

7.  To  keep  a  daily  record  of  his  official  acts  in  mode  prescribed  by  the 
by-laws. 

8.  To  make  up  his  annual  accounts  to  the  first  of  July  in  each  year, 
and,  as  soon  thereafter  as  possible,  to  report  a  statement  thereof,  and  of 
the  general  condition  of  the  sanitarium  to  the  board  of  directors. 

9.  He  must  estimate  quarterly  in  advance,  the  probable  expenses  of 
the  sanitarium,  and  submit  such  estimate  to  the  directors  at  their  stated 
meetings  for  their  consideration  and  approval.     ['11,  c.  41,  §  23,  p.  92.] 

Hist.      '11,   c.   41,   §   23,   p.  92. 

49:15.  Same:  Salary.  The  salary  of  the  medical  superintendent 
must  be  fixed  by  the  board  of  directors.     ['11,  c.  41,  §  24,  p.  93.] 

Hist.     '11,  c.  41,   §   24,  p.  93. 

49:16.  Same:  Bond.  He  must  execute  an  official  bond  in  the  sum 
of  $5000,  with  two  or  more  sufficient  sureties,  conditioned  that  he  will 
faithfully  discharge  his  duties  as  such  officer.     ['11,  c.  41,  §  25,  p.  93.] 

Hist.     '11,   c.   41,   §   25,  p.  93. 

49:17.  Salaries:  When  payable.  The  salaries  and  compensation 
fixed  by  the  provisions  of  this  chapter  must  be  paid  quarterly.  ['11,  c.  41, 
§  26,  p.  93.] 

Hist.     "11,  c.  41,   §   26,  p.   93. 

49:18.  Approval  of  bonds.  The  official  bonds  required  by  the  pro- 
visions of  this  chapter  must  be  approved  by  the  board  of  directors  and  filed 
in  the  office  of  the  auditor.     ['11,  c.  41,  §  27,  p.  93.] 

Hist.      '11,   c.   41,    §    27,   p.  93. 

49:19.  Discharge  of  patients.  Feeble-minded  or  epileptic  persons 
received  into  the  sanitarium  must,  upon  recovery,  be  discharged  therefrom. 
['11,  c.  41,  §  28,  p.  93.] 

Hist.     '11,  c.   41,   §   28,  p.  93. 

49:20.  Insane  patients.  Feeble-minded  or  epileptic  convicts  must  be 
received  into  the  sanitarium  and  returned  to  the  state  prison  again  as  pro- 
vided in  the  penal  code  for  the  like  disposition  of  insane  persons.  ['11, 
c.  41,  §  29,  p.  93.] 

Hist.      '11,  c.   41,   §   29,  p.  93. 

49:21.  Sufferers  from  contagious  diseases  excluded.  No  person  la- 
boring under  any  contagious  or  infectious  disease  must  be  admitted  into 
the  sanitarium  as  a  patient.     ['11,  c.  41,  §  30,  p.  93.] 

Hist.     '11,   c.   41,   §   30,  p.   93. 

49 :22.      Repayment  of  money  on  discharge  of  patient.      If,  at  the 

time  of  the  discharge  of  a  person  from  the  sanitarium,  or  after  the  death 
and  burial  of  any  person  therein  confined,  there  remain  in  the  custody  of 
the  directors  or  superintendent  any  moneys  paid  for  the  support  or  main- 
tenance of  such  person,  they  must,  upon  demand,  be  repaid.  ['11,  c.  41, 
§  31,  p.  94.] 

Hist.     '11,  c.   41,   §   31,  p.  94. 

Cross  ref.     State  asylum  and  sanitarium  fund:   §§ 
783b  et  seq. 
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ARTICLE  2. 

COMMITMENT  TO  SANITARIUM. 

Note:  The  provisions  of  this  article  were  evidently  taken  from  §§  770-783  providing:  for  com- 
mitment to  the  insane  asylums,  necessary  changes  only  being  made  to  suit  the  changed  subject 
matter. 

49:23.  Persons  admissible.  All  feeble-minded  persons  who  are  resi- 
dents* of  the  state,  whose  defects  prevent  them  from  receiving  proper  in- 
struction and  training  in  the  public  schools,  and  all  feeble-minded  and^ 
epileptic  persons  who  are  residents  of  the  state,  whose  defects  prevent 
them  from  properly  taking  care  of  themselves,  may  be  admitted  to  said 
institution  under  such  regulations  and  conditions  as  the  board  of  directors 
may  provide,  and  the  provisions  of  this  chapter.     ['11,  c.  41,  §  32,  p.  94.] 

Hist.     '11,   c.   41,    §    32,   p.   94. 

49:24.  Warrant  of  arrest.  Whenever  it  appears  by  affidavit  to  the 
satisfaction  of  a  magistrate  of  the  county  that  any  person  within  the 
county  is  so  feeble-minded  as  to  prevent  such  person  from  receiving  proper 
instruction  and  training  in  the  public  schools,  or  that  any  person  within 
the  county  is  so  feeble-minded  or  epileptic  as  to  prevent  such  person  from 
properly  taking  care  of  himself  or  herself,  he  must  issue  and  deliver  to 
some  peace  officer  for  service  a  warrant  directing  that  such  person  be 
arrested  and  taken  before  any  judge  of  a  court  of  record  within  the  county 
for  examination.     ['11,  c.  41,  §  33,  p.  94.] 

Hist.     '11,   c.   41,   §  33,  p.  94. 

49:25.  Subpoenas  for  witnesses.  When  the  person  is  taken  before 
the  judge,  he  must  issue  subpoenas  to  two  or  more  witnesses,  best  ac- 
quainted with  such  feeble-minded  or  epileptic  person,  to  appear  and  testify 
before  him  at  such  examination.     ['11,  c.  41,  §  34,  p.  94.] 

Hist.      '11,  c.  41,   §   34,  p.  94. 

49:26.  Same:  For  physician.  The  judge  must  also  issue  subpoenas 
for  at  least  one  graduate  of  medicine  to  appear  and  attend  such  examina- 
tion.    ['11,  c.  41,  §  35,  p.  94.] 

Hist.     '11,  c.  41,  §   35,  p.  94. 

49:27.  Examination  of  witnesses.  At  the  examination,  the  persons 
subpoenaed  must  appear  and  answer  all  questions  pertinent  to  the  matter 
under  investigation.     ['11,  c.  41,  §  36,  p.  94.] 

Hist.     '11,  c.  41,   §   36,  p.  94. 

49:28.  Same:  Of  physician.  The  physician  or  physicians  must 
hear  such  testimony,  and  must  make  a  personal  examination  of  the  alleged 
feeble-minded  or  epileptic  person.     ['11,  c.  41,  §  37,  p.  94.] 

Hist.     '11,  c.  41,   §   37,  p.  94. 

49:29.  Certificate  of  physician.  The  physician  or  physicians,  after 
hearing  the  testimony  and  making  the  examination,  must,  if  he  believes 
such  person  to  be  so  feeble-minded  as  to  be  unable  to  receive  the  proper 
instruction  and  training  in  the  public  schools,  or  so  feeble-minded  or  epi- 
leptic as  to  be  unable  to  properly  care  for  himself  or  herself,  make  a  cer- 
tificate, under  his  hand,  showing  as  near  as  possible : 

1.  That  such  person  is  so  feeble-minded  as  to  be  unable  to  receive  the 
proper  instruction  and  training  in  the  public  schools,  or  so  feeble-minded 
or  epileptic  .as  to  be  unable  to  properly  care  for  himself  or  herself. 

2.  The  premonitory  symptoms,  apparent  cause  or  class  and  duration 
and  condition  of  the  defect  or  disease. 

3.  The  nativity,  age,  residence,  occupation  and  previous  habits  of  the 
person. 

4.  The  place  from  whence  the  person  came,  and  the  length  of  his  or 
her  residence  in  this  state.     ['11,  c.  41,  §  38,  p.  94.] 

Hist.     '11,  c.  41,   §   38,  p.  94. 
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49:30.  Form  of  certificate.  The  certificate  must  be  made  in  the 
form  prescribed  by,  and,  if  they  can  be  had,  upon  blanks  furnished  by 
the  medical  superintendent  of  the  said  institution.     ['11,  c.  41,  §  39,  p.  95.] 

Hist.     '11,   c.   41,   §   39,  p.  95. 

49:31.  Order  of  commitment.  The  judge,  after  such  examination 
and  certificate  made,  if  he  believes  the  person  to  be  so  feeble-minded  as 
to  be  unable  to  receive  the  proper  instruction  and  training  in  the  public 
schools,  or  so  feeble-minded  or  epileptic  as  to  be  unable  to  properly  care 
for  himself  or  herself,  must  make  an  order  that  such  person  be  confined 
in  the  Idaho  state  sanitarium.     ['11,  c.  41,  §  40,  p.  95.] 

Hist.     '11,  c.   41,   §   40,  p.   95. 

49:32.  Duty  of  sheriff.  The  feeble-minded  or  epileptic  person,  to- 
gether with  the  order  of  the  judge  and  certificate  of  the  physician,  must 
be  delivered  to  the  sheriff  of  the  county,  and,  by  him,  must  be  delivered 
to  the  agent  appointed  by  the  medical  superintendent  for  the  conveyance 
of  such  feeble-minded  or  epileptic  person  to  the  said  institution.  Imme- 
diately upon  receiving  such  feeble-minded  or  epileptic  person,  together 
with  the  order  and  certificate  aforesaid,  the  sheriff  must  immediately  no- 
tify the  medical  superintendent  of  the  sanitarium  by  telegraph,  if  there 
be  a  telegraph  communication  accessible  between  the  place  where  such 
feeble-minded  or  epileptic  person  is,  and  the  sanitarium ;  if  not,  then  the 
sheriff  shall  notify  the  medical  superintendent  of  the  sanitarium  by  letter, 
to  be  sent  not  later  than  one  day  after  the  sheriff  receives  the  order  and 
certificate  aforesaid  of  the  facts;  and  at  the  time  of  delivering  the  order 
and  certificate  to  the  sheriff,  the  examining  physician  or  physicians,  to- 
gether with  the  judge  issuing  the  order,  shall  also  deliver  to  the  sheriff 
a  certificate  showing  whether,  in  their  judgment,  one  or  more  persons  will 
be  required  to  convey  such  feeble-minded  or  epileptic  person  to  the  sani- 
tarium, and  the  sheriff  shall  inform  the  medical  superintendent  of  the 
sanitarium  as  to  such  facts  at  the  time  of  giving  the  notice  in  this  section 
provided.    ['11,  c.  41,  §  41,  p.  95.] 

Hist.     '11,   c.  41,   §   41,  p.   95. 

49:33.  Money  found  on  patient.  Any  moneys  found  on  the 
person  of  a  feeble-minded  or  epileptic  person  at  the  time  of  arrest 
must  be  certified  to  by  the  judge  and  sent  with  such  person  to  the  sani- 
tarium, there  to  be  delivered  to  the  medical  superintendent,  who  must 
deliver  the  same  to  the  state  treasurer.  If  the  sum  exceeds  $100,  the  ex- 
cess must  be  applied  to  the  payment  of  the  expenses  of  such  person  while 
in  the  sanitarium;  if  the  sum  is  $100  or  less,  it  must  be  kept  and  delivered 
to  the  person  when  discharged,  or  applied  to  the  payment  of  funeral  ex- 
penses if  the  person  dies  in  the  sanitarium.     ['11,  c.  41,  §  42,  p.  95.] 

Hist.     '11,   c.   41,    §   42,   p.  95. 

49:34.  Conveyance  of  patient  to  asylum.  Upon  the  receipt  of  the 
notice  from  the  sheriff  provided  for  in  section  32  of  this  chapter,  the 
medical  superintendent  must  at  once  designate  some  person  among  the 
employees  of  the  sanitarium  as  an  agent  to  transport  such  feeble-minded 
or  epileptic  person  to  the  sanitarium,  and,  if  it  be  deemed  necessary,  he 
shall  designate  also  from  said  employees  a  person  to  act  as  the  assistant  of 
such  agent.  Such  agent,  and  assistant,  if  any  be  appointed,  must  at  once 
proceed  to  the  county  where  such  feeble-minded  or  epileptic  person  is  in 
custody,  and  demand  and  receive  from  the  sheriff  such  feeble-minded  or 
epileptic  person,  the  order  of  the  judge  and  the  certificate  of  the  physician, 
the  agent  receipting  to  the  sheriff  therefor.  The  agent  must  thereupon 
convey  such  feeble-minded  or  epileptic  person,  together  with  such  order 
and  certificate,  to  the  sanitarium,  and  surrender  the  same  to  the  medical 
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superintendent,  and  the  latter  shall  at  once  notify  the  governor  that  such 
feeble-minded  or  epileptic  person  has  been  received  at  the  sanitarium. 
The  actual  and  necessary  expenses  of  the  agent,  his  necessary  assistant, 
and  of  the  feeble-minded  or  epileptic  person,  when  transferred  from  the 
custody  of  the  sheriff  to  the  sanitarium,  must  be  allowed  and  paid  as  other 
claims  against  the  sanitarium;  but  the  compensation  of  the  agent  and 
necessary  assistant  shall  be  only  that  allowed  them  while  employed  in  the 
sanitarium.     ['11,  c.  41,  §  43,  p.  96.] 

Hist.     '11,  c.  41,   §   43,  p.  96. 

49:35.  Fee  of  physician  and  appointment  of  guardian.  The  pro- 
visions regarding  the  payment  of  the  fee  of  the  examining  physician  and 
the  appointment  of  a  guardian  for  any  feeble-minded  or  epileptic  person 
shall  be  the  same  as  provided  in  sections  782  and  783.  ['11,  c.  41,  §  44, 
p.  96.] 

Hist.     '11,  c.  41,   §   44,  p.  96. 

49:36.  Transfer  of  insane  patients.  Whenever,  in  the  opinion  of 
the  medical  superintendent  of  said  institution,  an  inmate  thereof  is  insane, 
he  shall  make  an  affidavit  setting  forth  the  fact  and  file  the  same  with  the 
board  of  directors  of  said  institution,  and  such  board  of  directors  shall 
summon  one  or  both  of  the  medical  superintendents  of  the  Idaho  insane 
asylum,  located  at  Blackfoot,  and  the  northern  Idaho  insane  asylum,  lo- 
cated at  Orofino,  to  examine  such  alleged  case  of  insanity  and  report  his 
or  their  finding  thereon  to  such  board  of  directors,  and  the  board  is  hereby 
authorized,  in  its  discretion,  in  case  such  physician  or  physicians  report 
such  inmate  to  be  insane,  to  make  an  order  transferring  such  inmate  to 
the  Idaho  insane  asylum  at  Blackfoot,  when  such  person  shall  have  been 
committed  to  said  sanitarium  from  one  of  the  counties  within  the  juris- 
diction of  the  said  Idaho  insane  asylum  at  Blackfoot,  and  to  the  northern 
Idaho  insane  asylum  at  Orofino,  when  such  person  shall  have  been  com- 
mitted to  said  sanitarium  from  one  of  the  counties  within  the  jurisdiction 
of  said  northern  Idaho  insane  asylum,  for  care  and  treatment,  and  such 
inmate  shall  be  transferred  according  to  such  order.  ['11,  c.  41,  §  45,  p.  96.] 

Hist.     '11,  c.   41,   §  45,  p.  96. 

CHAPTER  50. 

SOLDIERS'  HOME. 

§  792.  Establishment  of  home.  There  shall  be  established  in  this 
state  an  institution  under  the  name  of  the  soldiers'  home,  which  institution 
shall  be  a  home  for  honorably  discharged  union  soldiers,  sailors  and  ma- 
rines who  served  in  the  union  armies  during  the  late  war  of  the  rebellion, 
or  in  Indian  wars  in  which  the  government  of  the  United  States  was  in- 
volved; also  for  honorably  discharged  soldiers,  sailors  and  marines  who 
served  in  the  Spanish-American  war  and  the  Philippine  insurrection  in- 
cident thereto :  also  for  members  of  the  state  national  guard  disabled  while 
in  the  line  of  duty ;  and  veterans  of  the  Mexican  war :  Provided,  That  be- 
fore a  person  is  admitted  to  said  home  he  shall  have  been  a  bona  fide  resi- 
dent of  this  state  for  not  less  than  two  years,  and  shall  have  registered  and 
voted  at  one  or  more  general  elections  in  the  state  of  Idaho  prior  to  making 
application  for  admission  thereto.     ['07,  p.  15,  §  1.] 

Hist.  '93,  p.  91,  §  1  ;  am.  '97,  p.  7,  §  1,  reenacted 
'99,  p.  190,  §  1  ;  am.  '05,  p.  4,  §  1  ;  am.  '05,  p.  414, 
§   1  ;  am.  '07,  p.   15,  §   1,  reenacted  R.  C.  §   792. 

§  793.  Lands  set  aside  for  support.  Twenty-five  thousand  acres  of 
land,  granted  to  the  state  under  the  provisions  of  the  act  of  congress,  ap- 
proved July  3,  1890,  granting  to  the  state  of  Idaho  150,000  acres  of  land 
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for  charitable  and  other  purposes,  are  hereby  set  apart,  and  are  reserved 
for  the  support  and  maintenance  of  the  said  soldiers'  home.  Out  of  the 
first  lands  selected  under  said  grant,  and  out  of  the  first  proceeds  arising 
from  the  sale  of  said  lands,  there  shall  be  repaid  to  the  state,  the  sum  of 
$25,000,  appropriated  by  section  2  of  an  act  entitled  "An  act  to  establish 
a  soldiers'  home,"  approved  March  2,  1893,  together  with  interest  thereon, 
at  the  rate  of  5  per  cent  per  annum,  from  the  date  of  appropriation  until 
paid.     ['93,  p.  91,  §  2.] 

Hist.     '93,   p.  91,   §   2,   reenacted  '99,  p.   190,   §   3,  Cited:     Powell   v.   Spackman    (1901)    7    I.    692,   65 

reenacted  R.  C.   §   793.  P.   503. 

§  794.  Board  of  trustees.  The  governor,  the  secretary  of  state  and 
the  attorney  general  shall  be  ex  officio  members  of,  and  shall  constitute,  a 
board  of  trustees  of  the  soldiers'  home.  The  governor  shall  be  chairman 
of  said  board,  and  the  secretary  of  sitate,  the  secretary  thereof.  The 
general  supervision  and  the  government  of  the  soldiers'  home  shall  be 
vested  in  said  board  of  trustees,  and  a  majority  of  said  board  shall  con- 
stitute a  quorum  to  do  business.  Said  board  shall  have  power  to  prescribe 
such  rules  and  regulations  as  may  be  necessary,  touching  all  matters  con- 
nected with  said  home  not  inconsistent  with  law.  The  board  may  receive 
donations  of  money  and  other  valuables  for  the  purposes  of  the  home. 
[R.  C.  §  794.] 

Hist.      '97,   p.   7,    §    2,   reenacted   '99,   p.   190,   §    4,  Cross   ref.     Financial   report  and  budget  of   state 

reenacted  and  compiled  with  §  7,  R.  C.  §  794.  institutions:      §§   281c-f. 

§  795.  Commandant :  Appointment,  duties  and  salary.  The  board 
of  trustees  shall  appoint  a  commandant  of  said  soldiers'  home,  who  shall 
hold  office  during  the  pleasure  of  the  board.  The  commandant  shall  have 
entire  control  and  management  of  the  home,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  board.  He  shall  give  a  bond  in  favor 
of  the  state  of  Idaho  in  the  penal  sum  of  $4000,  conditioned  on  the  faithful 
performance  of  his  duties,  such  bond  to  be  approved  by  the  governor.  The 
commandant  shall  receive  for  his  services  such  sum  as  may  be  fixed  by 
the  board  of  trustees,  not  to  exceed  $1200  per  year,  and  rations.  ['03,  p. 
219,  §  1.] 

Hist.     '97,   p.   7,    §    3,   reenacted   '99,   p.    190,   §   5 ; 
n.  '03,  p.  219,  §   1,  reenacted  R.  C.  §  795. 

§  796.  Physician  and  matron.  The  board  of  trustees  shall  appoint 
a  physician  for  the  home  who  shall  receive  a  salary  to  be  fixed  by  the 
board,  not  exceeding  $50  per  month,  and  who  shall  hold  office  during  the 
pleasure  of  the  board,  and  the  board  of  trustees  shall  appoint  a  matron 
for  the  home  who  shall  receive  a  salary  to  be  fixed  by  the  board,  not  ex- 
ceeding $40  per  month,  and  who  shall  hold  office  during  the  pleasure  of 
the  board.     ['03,  p.  219,  §  2.] 

Hist.      '97,   p.   7,    §    4,   reenacted   '99,   p.    190,    §    6  ;  visions  of  the  nepotism   act  will  be  violated  by  the 

am.  '03,  p.  219,   §  2,  reenacted  R.  C   §   796.  board    retaining    as    matron    one    who    if    related    to 

Nepotism:  The  commandant  of  the  soldiers'  home  commandant   within    third   degree   of   consanguinity, 

is  not  an  "associate  in  office"  of  the  board  of  trus-  Barton  v-  Alexander  (1915)   27  I.  286,  148  P.  471. 
tees    of    the    soldiers'    home,    and    none    of    the    pro- 

§  797.  Inspection  of  home.  The  said  soldiers'  home  shall  at  all 
times  be  subject  to  inspection  by  the  board  of  managers  of  the  national 
home  for  disabled  volunteer  soldiers,  under  such  regulations  as  said  board 
may  adopt;  and  shall  also  be  subject  to  inspection  at  any  time  by  the  gov- 
ernor or  any  officer  of  his  staff  designated  by  him  for  the  purpose  of 
making  such  inspection.     ['93,  p.  91,  §  8.] 

Hist.'   '93,   p.   91,   §    8,   reenacted   '99,   p.   190,   §   8, 
reenacted  R.  C  §  797. 

§  798.  Use  of  pension  money  for  support.  In  making  rules  and 
regulations  governing  the  admission,  maintenance  and  discharge  of  the 
inmates  of  said  home,  it  shall  be  lawful  for  said  board  of  trustees  to  make 
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it  a  condition  for  admission  to  said  home,  that  all  soldiers  admitted  thereto, 
receiving  a  pension  from  the  United  States  exceeding  $4  per  month,  shall 
pay  over  said  excess  to  the  board  of  trustees,  and  said  board  of  trustees 
shall,  in  cases  where  such  soldier  has  no  wife  or  child  living  dependent 
upon  him  for  support,  or  in  circumstances  of  dependence  and  want,  deposit 
said  excess  in  the  state  treasury  to  the  credit  of  the  soldiers'  home  fund, 
to  be  used  in  defraying  the  expenses  of  maintaining  said  institution,  but 
if  there  be  such  wife  or  child  so  dependent  upon  said  soldier,  then  and  in 
that  case  it  shall  be  the  duty  of  said  board  to  pay  over  such  excess  to  such 
wife  or  child  of  such  soldier,  taking  duplicate  receipts  therefor,  one  of 
which  receipts  shall  be  delivered  to  said  soldier,  and  the  other  tiled  with 
the  records  of  the  board.     ['97,  p.  7,  §  5.] 

Hist.      '97,    p.    7,    §    5,   reenacted   '99,    p.    190,    §    9, 
reenacted  R.   C.   §   798. 

§  799.  Uniform  of  inmates.  The  inmates  of  said  home  shall  be  clad 
in  the  uniform  of  the  Grand  Army  of  the  Republic,  to  be  furnished  by  the 
state  out  of  funds  appropriated  for  such  purpose.     ['93,  p.  91,  §  13.] 

Hist.     '93,  p.  91,  §  13,  reenacted  '99,  p.   190,  §   10, 
reenacted  R.  C.   §   799. 

§  799a.  Succession  to  property  of  deceased  inmate.  Hereafter,  the 
application  of  any  person  for  membership  in  the  soldiers'  home  of  this 
state,  and  the  admission  of  the  applicant  thereunder  shall  be  and  constitute 
a  valid  and  binding  contract  between  such  applicant  and  the  board  of 
trustees  of  said  soldiers'  home  that  on  the  death  of  said  applicant,  while 
a  member  of  such  home,  leaving  no  heirs  at  law  next  of  kin,  all  personal 
property  owned  by  said  applicant  at  the  time  of  his  death,  including  money 
or  choses  in  action  held  by  him  and  not  disposed  of  by  will,  whether  such 
property  be  the  proceeds  of  pensions  or  otherwise  derived,  shall  vest  in 
and  become  the  property  of  said  board  of  trustees  for  the  sole  use  and 
benefit  of  said  home,  the  proceeds  to  be  disposed  of  in  such  manner  as 
may  be  ordered  by  the  said  board  of  trustees,  and  that  all  personal  prop- 
erty of  said  applicant  which,  upon  his  death,  while  a  member,  shall  at  once 
pass  to  and  vest  in  said  board  of  trustees,  subject  to  be  reclaimed  by  any 
legatee  or  person  entitled  to  take  the  same  by  inheritance  at  any  time 
within  five  years  after  the  death  of  such  member.  The  board  of  trustees 
of  the  soldiers'  home  of  this  state  is  directed  to  so  change  the  form  of 
application  for  membership  as  to  give  reasonable  notice  of  this  provision 
to  each  applicant,  and  as  to  contain  the  consent  of  the  applicant  to  accept 
membership  upon  the  conditions  herein  provided.     ['11,  c.  135,  p.  424.] 

Hist.     '11,  c.   135,  p.  424. 

CHAPTER  51. 

FUNDS  OF  CHARITABLE  INSTITUTIONS. 

51:1.  Insane  asylum  fund.  A  fund  which  shall  be  known  as  the 
insane  asylum  fund  is  hereby  created  and  established.  All  moneys  now  in, 
or  credited  to,  that  certain  fund  designated  on  the  books  in  the  offices  of 
the  state  auditor  and  the  state  treasurer  as  the  insane  asylum  fund  and 
all  moneys  which  may  accrue  from  the  investment  of  the  proceeds  of  the 
sale  of  any  of  the  50,000  acres  of  lands  granted  to  the  state  of  Idaho  under 
the  provisions  of  the  act  of  congress  of  July  3,  1890,  entitled  "An  act  to 
provide  for  the  admission  of  the  state  of  Idaho  into  the  union",  for  the 
support  and  maintenance  of  the  insane  asylum  located  at  Blackfoot  or 
from  the  investment  of  the  proceeds  of  the  sale  of  timber  growing  upon 
any  of  the  said  lands,  and  also  any  and  all  moneys  which  may  be  received 
on  account  of  rentals  charged  for  the  use  of  any  of  such  lands  and  all 
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moneys  which  may  be  received  by  the  state  treasurer  on  account  of  interest 
charged  upon  deferred  payments  on  such  of  the  said  lands  as  may  have 
been  sold  by  the  state  shall  be  credited  to,  placed  in,  and  constitute  the 
insane  asylum  fund.     ['05,  p.  407,  S.  B.  119,  §  1.] 

No  moneys  shall  ever  be  appropriated  out  of  the  said  insane  asylum 
fund  for  any  purpose  other  than  the  support  and  maintenance  of  the  in- 
sane asylum  located  at  Blackfoot,  nor  shall  moneys  properly  belonging 
to  the  said  fund  ever  be  diverted  therefrom  or  used  for  any  other  purpose 
whatsoever.     ['05,  p.  407,  S.  B.  119,  §  2.] 

Hist.     *05,  p.  407,  S.  B.  119,  §§   1,  2,  continued  in 
force  R.  C.  §   17,  subd.  70. 

51:2.  Same:  Appropriation.  All  moneys  which  may  accrue  to  the 
insane  asylum  fund  are  perpetually  appropriated  and  set  apart  for  the 
support  and  maintenance  of  the  insane  asylum,  the  same  to  be  available 
for  such  purpose  immediately  upon  their  being  credited  to  the  said  fund. 

Hist.      '05,    p.    407,    S.    B.    119,    §    4,    continued    in        the   years   1905-06    which   is   made   perpetual   by  this 
force  R.  C.  §   17,  subd.  70.     §  3  of  the  original  act,        section, 
which  is  here  omitted,  provided  an  appropriation  for  Cross  ref      See  annotation  to  43:3. 

51 :3.  State  charitable  institutions  fund.  A  fund  which  shall  be* 
known  as  the  state  charitable  institutions  fund  is  hereby  created  and  es- 
tablished. All  moneys  now  in,  or  credited  to,  that  certain  fund  designated 
on  the  books  in  the  offices  of  the  state  auditor  and  the  state  treasurer  as 
the  charitable  institutions  fund  and  all  sums  which  may  accrue  from  the 
investment  of  moneys  belonging  to  that  certain  fund  known,  and  desig- 
nated upon  the  books  in  the  offices  of  the  state  auditor  and  the  state  treas- 
urer as  the  charitable  institutions  endowment  fund  and  also  nine-thirtieths 
of  any  and  all  moneys  which  may  be  received  on  account  of  rentals  charged 
for  the  use  of  any  of  those  certain  lands  granted  to  the  state  of  Idaho  for 
"other  state  charitable,  educational,  penal  and  reformatory  institutions"  by 
an  act  of  congress,  approved  July  3,  1890,  entitled  "An  act  to  provide  for 
the  admission  of  the  state  of  Idaho  into  the  union"  and  nine-thirtieths  of 
all  moneys  received  by  the  state  treasurer  on  account  of  interest  upon  de- 
ferred payments  on  such  of  the  said  lands  as  may  have  been  sold  by  the 
state,  shall  be  credited  to,  placed  in  and  constitute  the  said  state  charitable 
institutions  fund.     ['05,  p.  421,  S.  B.  130,  §  1.] 

Hist.      '05,    p.    421,    S.    B.    130,    §    1,    continued    in        the    years    1905-06    for    the    education    of    the    deaf, 
force  R.  C.  §   17,  subd.  77.     §   2  of  the  original  act,        dumb  and  blind, 
which    is   here    omitted,    appropriated    this   fund    for 

51:4.  Soldiers'  home  fund.  A  fund  which  shall  be  known  as  the 
soldiers'  home  fund  is  hereby  created  and  established.  All  moneys  now 
in,  or  credited  to,  that  certain  fund  designated  upon  the  books  in  the  offices 
of  the  state  auditor  and  the  state  treasurer  as  the  soldiers'  home  fund  and 
all  sums  which  may  accrue  from  the  investment  of  moneys  belonging  to 
that  certain  fund  known,  and  described  upon  the  books  in  the  offices  of 
the  state  auditor  and  the  state  treasurer,  as  the  soldiers'  home  endowment 
fund  and  also  five-thirtieths  of  any  and  all  moneys  which  may  be  received 
on  account  of  rentals  charged  for  the  use  of  any  of  those  certain  lands 
granted  to  the  state  of  Idaho  "for  other  state  charitable,  educational,  penal 
and  reformatory  institutions"  by  the  act  of  congress  approved  July  3, 
1890,  entitled  "An  act  to  provide  for  the  admission  of  the  state  of  Idaho 
into  the  union,"  and  five-thirtieths  of  all  moneys  which  may  be  received 
by  the  state  treasurer  on  account  of  interest  upon  deferred  payments  on 
such  of  the  said  lands  as  may  have  been  sold  by  the  state,  shall  be  credited 
to,  placed  in  and  constitute  the  said  soldiers'  home  fund.  ['05,  p.  405, 
S.  B.  117,  §  1.] 

No  moneys  shall  ever  be  appropriated  out  of  the  said  soldiers'  home 
fund  for  any  purpose  other  than  the  support  and  maintenance  of  the  sol- 
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diers'  home,  nor  shall  any  moneys  properly  belonging  to  the  said  fund  ever 
be  diverted  therefrom  or  used  for  any  other  purpose  whatsoever.  ['05,  p. 
405,  S.  B.  117,  §  2.] 

Hist.     '05,  p.  405,  S.  B.  117,  §§  1,  2,  continued  in 
force  R.  C.  §   17,  subd.  68. 

51:5.  Same:  Appropriation.  All  moneys  which  may  accrue  to  the 
soldiers'  home  fund  are  perpetually  appropriated  and  set  apart  for  the 
support  and  maintenance  of  the  soldiers'  home,  the  same  to  be  available 
for  such  purpose  immediately  upon  their  being  credited  to  the  said  fund. 

Hist.      '05,    p.    405,    S.    B.    117,    §   4,    continued   in        for   the  years   1905-06   which   is   made  perpetual   by 
force  R.  C.  §  17,  subd.  68.     §  3  of  the  original  act,        this   section, 
which    is    here    omitted,    provided    an    appropriation  Cross  ref      See  annotations  to  43:3. 
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CHAPTER  52. 

LAW  LIBRARIES. 

§  833.  Control  of  state  library.  The  justices  of  the  supreme  court 
of  this  state  shall  have  the  control  and  management  of  the  state  library, 
and  shall  make  such  rules  and  regulations  respecting  the  same  as  they 
deem  best.     ['90-91,  p.  197,  §.  1.] 

Hist.      '90-91,   p.    197,    §    1,    reenacted   '99,   p.    134, 
§   1,  reenacted  R.  C.  §  833. 

§  834.  Librarian.  They  shall  appoint  a  librarian  at  a  salary  of  $1200 
per  year,  and  such  librarian  must  keep  the  library  open  every  day,  except 
Sundays  and  legal  holidays,  while  the  supreme  court  and  the  legislature, 
or  either,  may  be  in  session,  from  9  o'clock  a.  m.  to  9  o'clock  p.  m.,  and  on 
all  other  days  except  Sundays  and  legal  holidays,  from  9  o'clock  a.  m.  to 
5  o'clock  p.  m.     ['17,  c.  7,  §  9.] 

Hist.     '90-91,  p.  197,  §  2;  am.  '93,  p.  79,  §  1  ;  am.  Cross  ref.     Distribution  of  supreme  court  reports: 

'09,    p.    134,    §    2;    am.    '99,    p.    376,    §    1,    reenacted        S   226.     Receipt  to  printer  for  reports:     §  229. 
R.  C.  §  834  ;  am.  '17,  c.  7,  p.  9. 

§  835.  Disbursement  of  funds.  The  said  justices  shall  have  the 
management  of  all  funds  belonging  to  or  appropriated  for  the  use  of  the 
state  library,  and  expend  and  disburse  the  same  for  the  benefit  thereof, 
as  in  their  judgment  may  be  best;  and  upon  demand  of  said  justices,  or 
any  two  of  them,  the  state  auditor  shall  draw  his  warrants  upon  the  state 
treasurer  for  such  sum  or  sums  as  there  may  be  in  the  treasurer's  hands 
belonging  to  or  appropriated  for  the  use  of  said  library.  ['90-91,  p.  197, 
§3.] 

Hist.      '90-91,    p.    197,    §    3,   reenacted    '99,    p.    134, 
S   3,  reenacted  R.  C.  §  835. 

§  836.  Bond  of  librarian.  The  librarian  of  the  state  library  shall 
give  a  bond,  with  sufficient  sureties,  to  be  approved  by  one  or  more  of  the 
justices  of  the  supreme  court,  in  the  sum  of  $2000  conditioned  for  the 
faithful  performance  of  his  duties  and  the  preservation  of  the  books  in 
said  library.     [R.  C.  §  836.] 

Hist.     '90-91,  p.   197,   §   4,  reenacted  '99,  p.   134,    § 
4  ;  first  part  of   §   4   reenacted  R.  C.   §   836. 

§  837.  Use  and  abuse  of  library.  Any  person  may  have  access  to 
and  may  use  the  books  in  said  library,  under  such  restrictions  as  the  jus- 
tices of  the  supreme  court  may  prescribe.  Any  person  who  shall  violate 
any  rule  established  for  the  management  of  said  library  may  be  denied  the 
privileges  of  said  library.  Any  person  who  shall  wantonly  mutilate  or 
destroy  any  book  or  any  article  of  furniture,  or  any  pamphlet  or  paper 
belonging  to  said  library,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
be  punished  accordingly.  Any  person  who  fails  to  return  to  the  library 
any  book  taken  therefrom  by  him,  within  the  time  prescribed  by  the  rules 
of  said  library,  shall  be  liable  to  the  librarian  in  three  times  its  value,  to 
be  recovered  in  a  civil  action ;  and  if  such  person  be  an  officer  or  employee 
of  the  state,  the  same  shall  be  withheld  from  his  pay.     ['90-91,  p.  197,  §  5.] 

Hist.     '90-91,  p.   197,   §   5,  reenacted  '99,   p.   134,   § 
5,  reenacted  R.  C.  §  837. 
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§  838.  Location  of  library:  Insurance.  The  state  library  shall  be 
kept  in  the  capitol  building,  and  the  justices  of  the  supreme  court  shall 
cause  the  same  to  be  fully  insured  against  loss  or  destruction  by  fire. 
['90-91,  p.  197,  §  6.] 

Hist.     '90-91,  p.    197,   §   6,  reenacted  '99,  p.   134,   § 
G,  reenacted  R.  C.  §  838. 

§  839.  Library  fund.  The  state  library  fund  consists  of  all  moneys 
paid  to  the  state  treasurer  for  the  use  of  said  fund  by  attorneys  at  law 
upon  their  admission  to  the  practice,  as  required  by  the  code  of  civil  pro- 
cedure, and  any  other  moneys  and  fees  required  by  law  to  be  paid  into  said 
fund,  and  the  annual  sum  of  $150,  which  is  hereby  appropriated  annually 
out  of  the  state  treasury  to  said  fund.     [R.  S.  §  807.] 

Hist.      (See  '69,  p.  96,  §   1.)     R.  S.  §  807,  reenact-  Cross  ref.     Fees  received  from  notaries  applicable 

ed  R.  C.   §  839.  to  fund:      §   233. 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  2300  ;  Kerr's 
C.  ib. 

§  840.  Clerks  to  report  names  of  new  attorneys.  The  clerk  of  the 
supreme  court  must  annually  report  to  the  state  treasurer  the  names  of 
all  attorneys  admitted  or  licensed  to  practice. 

Hist.      (See  '69,  p.  96,  §  2.)     R.  S.  §  809,  reenact-        amending  R.  C.   §   3991,  abolishing  admission  of  at- 
ed  R.  C.  §  840.     Modified  by  '09,   p.   109,   S.   B.   138,        torneys  to  practice  in  district  courts. 

§  841.  Lewiston  law  library.  A  supreme  court  building  and  a  library 
for  the  state  of  Idaho  is  hereby  established  and  located  in  the  city  of 
Lewiston,  in  the  county  of  Nez  Perce,  for  the  use  of  the  supreme  court  of 
the  state.  The  care,  custody  and  keeping  of  said  library  shall  be  committed 
to  the  deputy  clerk  of  the  supreme  court  located  at  Lewiston,  Idaho,  under 
rules  and  regulations  to  be  prescribed  by  the  justices  of  the  supreme  court 
from  time  to  time.     [R.  C.  §  841.] 

Hist.     '03,  p.  42,  §§  1,  10,  compiled  and  reenacted 
R.  C.  §  841. 

§  842.  Same:  Support  of  library.  All  fees  hereafter  received  by 
the  state  of  Idaho  from  notaries  public  and  attorneys  at  law  residing  in 
the  counties  of  Benewah,  Bonner,  Boundary,  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis,  Nez  Perce,  Shoshone  and  that  part  of  Valley  county  for- 
merly included  in  Idaho  county,  and  counties  to  be  hereafter  created  there- 
from, or  from  any  part  thereof,  shall  be  set  apart  and  held  by  the  state 
treasurer  to  be  expended  for  the  use  and  benefit  of  said  library,  under  the 
orders  of  the  justices  of  the  supreme  court.  Duplicates  of  all  laws,  pam- 
phlets and  other  publications  hereafter  made  by  or  under  authority  of  the 
state  of  Idaho,  or  any  of  its  agencies,  shall  be  sent  to  said  library.  At 
least  one  copy  of  such  publications  heretofore  made  shall  be  furnished  said 
library :  Provided,  There  be  copies  thereof  in  possession  of  the  state  not 
heretofore  appropriated.  Henceforth  the  state  of  Idaho  shall  make  suf- 
ficiently liberal  exchange  with  other  states,  territories  and  countries,  of 
such  publications  to  be  made  by  or  under  its  authority,  as  may  be  necessary 
to  secure  copies  of  similar  publications  of  such  states,  territories  and 
countries,  for  the  said  library,  as  well  as  for  the  state  library  at  Boise. 

Hist.     '03,  p.  42,   §   11,  reenacted  R.  C.  §   842,  re- 
written to  include  new  counties. 

§  842a.  Pocatello  law  library.  There  is  hereby  established  at  the 
city  of  Pocatello,  Bannock  county,  Idaho,  a  state  law  library. 

Hist.      '17,    c.    43,    §    1,    p.    95.      Temporary    pro- 
vision omitted. 

§  842b.  Same:  Housing  and  custody.  Said  library  shall  be  prop- 
erly housed  by  the  county  of  Bannock  at  its  expense.  The  clerk  of  the 
district  court  of  said  Bannock  county  shall  be  deputy  state  librarian  and 
shall  perform  his  duties  as  such  without  additional  compensation.  Such 
clerical  assistance  as  may  by  the  supreme  court  be  deemed  necessary  in 
the  care  of  said  library  shall  be  paid  out  of  the  fund  hereby  created.    Such 
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library  and  such  librarian  shall  be  subject  to  such  rules  and  regulations 
as  the  supreme  court  shall  from  time  to  time  make.  Such  deputy  librarian 
shall  give  bond  to  the  state  of  Idaho  in  penal  sum  of  $3000,  the  cost  of  such 
bond  to  be  borne  by  the  state  of  Idaho,  conditioned  upon  the  faithful  dis- 
charge of  his  duties  as  such  deputy  librarian.    ,['17,  c.  43,  §  2,  p.  95.] 

Hist.     '17,  c.  43,  §  2,  p.  95. 

§842c.  Same:  Support.  All  fees  hereafter  received  by  the  state 
of  Idaho  from  notaries  public  and  attorneys  at  law,  residing  in  the  counties 
of  Lemhi,  Custer,  Butte,  Fremont,  Jefferson,  Madison,  Teton,  Bonneville, 
Bingham,  Bannock,  Bear  Lake,  Power,  Oneida  and  Franklin,  and  counties 
to  be  hereafter  created  therefrom  or  from  any  part  thereof,  shall  be  set 
apart  and  hel3  by  the  state  treasurer  to  be  expended  for  the  use  and  benefit 
of  said  state  library,  so  established  at  Pocatello  as  aforesaid,  under  the 
order  of  the  justices  of  the  supreme  court.     ['17,  c.  43,  §  3,  p.  95.] 

Hist.     '17,   c.   43,   §   3,   p.  95. 

§  842d.  Same:  General  laws  applicable.  All  laws  of  the  state  of 
Idaho  with  reference  to  the  use  and  abuse  of  other  state  libraries  of  the 
state  shall  apply  to  the  library  hereby  created.     ['17,  c.  43,  §  4,  p.  96.] 

Hist.      '17,   c.   43,    §   4,   p.  96. 

CHAPTER  53. 
HISTORICAL  SOCIETY. 

Note:  The  resolution  of  acceptance  referred  to  in  §  845  of  this  chapter  has  been  passed,  and 
the  property  of  the  society  delivered  to  the  state  as  provided  for  in  §  847.  Consequently  much 
of  this  chapter  is  obsolete  in  its  present  form.  It  was  thought,  however,  that  the  relation  of  the 
society  to  the  state,  and  its  legal  status,  would  be  best  explained  by  leaving  the  body  of  the 
chapter  unchanged. 

§  843.  Creation  of  society  authorized.  The  historical  society  of 
Idaho  pioneers,  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Idaho,  may  become  the  historical  society  of  the 
state  of  Idaho,  upon  the  conditions  hereinafter  specified  in  this  chapter. 
['07,  p.  265,  §  1.] 

Hist.     '07,  p.  265,   §   1,  reenacted  R.  C.   §  843. 

§  844.      Duties  of  society.     It  shall  be  the  duty  of  said  society : 

1.  To  collect  books,  maps,  charts,  pictures,  and  other  papers  and  ma- 
terials illustrative  of  the  history  of  this  state  in  particular,  and  generally 
of  the  northwest. 

2.  To  procure  from  pioneers  narratives  of  their  exploits,  perils  and 
adventures. 

3.  To  procure  facts  and  statements  relative  to  the  history,  progress, 
and  decay  of  the  Indian  tribes  within  the  state. 

4.  To  collect  and  preserve  fossils,  specimens  of  ores  and  mineral 
object  curiosities  connected  with  the  history  of  the  state,  and  all  such 
books,  maps,  writings,  charts,  or  other  material  as  will  tend  to  facilitate 
historical,  scientific  and  antiquarian  research. 

5.  To  bind,  catalog,  and  carefully  preserve  all  unbound  books,  manu- 
scripts, pamphlets,  and  especially  newspaper  files  containing  legal  notices, 
now  in  its  possession  or  which  it  may  hereafter  receive. 

6.  To  biennially  prepare  for  publication  a  report  of  its  collections,  and 
such  other  matters  relating  to  the  transactions  of  the  society  as  may  be 
useful  to  the  public. 

7.  To  keep  its  rooms  open  at  reasonable  hours  on  business  days,  for 
the  reception  of  the  citizens  of  this  state  and  others  who  may  wish  to  visit 
the  same.     ['07,  p.  265,  §  2.] 

Hist.     '07,  p.  265,   §   2,  reenacted  R.  C.  §   844. 

§  845.  Acceptance  of  chapter.  As  a  condition  precedent  to  securing 
the  benefits  of  this  chapter,  it  shall  be  necessary  for  said  historical  society 
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of  Idaho  pioneers,  by  and  through  its  duly  elected,  qualified  and  acting 
board  of  directors,  to  signify  its  acceptance  of  the  benefits  of  this  chapter, 
by  a  resolution  accepting  the  terms  herein  contained,  and  in  addition  there- 
to, donating  to  the  state  of  Idaho  all  its  books,  papers,  relics,  and  other 
property  then  owned  by  it.     ['07,  p.  265,  §  3.] 

Hist.     '07,  p.  265,   §  3,  reenacted  R.  C.  §  845. 

§  846.  Society  to  be  trustee.  From  and  after  the  adoption  of  said 
resolution  of  acceptance  and  donation  provided  for  in  the  preceding  sec- 
tion, and  its  presentation,  together  with  the  property  of  the  society,  to 
the  governor,  as  hereinafter  provided,  said  society  shall  be  the  trustee  of 
the  state  of  Idaho.     ['07,  p.  265,  §  4.] 

Hist.     '07,  p.  265,   §  4,  reenacted  R.  C.  §  846. 

§  847.  Delivery  of  property  to  governor.  In  the  event  the  said  cor- 
poration elects,  by  resolution,  to  accept  the  terms  of  this  chapter,  it  shall 
make  such  election  known  by  presenting  a  duly  authenticated  copy  of  said 
resolution  to  the  governor  of  the  state  of  Idaho,  accompanying  such  reso- 
lution by  a  delivery  of  all  the  books,  papers,  relics,  and  other  property 
then  owned  by  said  corporation.     ['07,  p.  265,  §  5.] 

Hist.     '07,  p.  265,   §  5,  reenacted  R.  C.  §  847. 

§  848.  Appointment  and  powers  of  trustees.  Within  10  days  after 
the  presentation  of  the  resolution  and  the  delivery  of  property  mentioned 
in  the  preceding  section,  it  shall  be  the  duty  of  the  governor  to  appoint  a 
board  of  three  trustees,  who  shall  have  exclusive  control  of  the  property 
acquired  from  said  corporation,  managing  and  conserving  the  same  for  the 
use  and  benefit  of  the  state  of  Idaho,  for  the  purposes  in  this  chapter  here- 
inbefore recited,  and  who  shall  have  authority  under  this  chapter  to  employ 
the  services  of  a  librarian.     ['07,  p.  265,  §  6.] 

Hist.     '07,  p.  265,   §  6,  reenacted  R.  C.  §   848.  office  and  not  a  constitutional  office.     Hailey  v.  Hus- 

Librarian   an   appointive   office:      The  office   of  li-        tcn  (1913)   25  I.   165,  167,  136  P.  212. 
brarian    of    the    historical    society    is    an    appointive 

§  849.  Duties  of  librarian.  It  shall  be  the  duty  of  the  librarian,  by 
and  under  the  direction  of  the  board  of  trustees,  to  do  and  perform,  or  to 
procure  to  be  done  and  performed,  all  the  acts  specified  in  section  844. 
['07,  p.  265,  §  7.] 

Hist.     "07,  p.  265,  §  7,  reenacted  R.  C.  §  849. 

§  850.  Duties  of  trustees.  It  shall  be  the  duty  of  the  trustees  to 
faithfully  expend  and  apply  all  money  received  by  the  state  of  Idaho,  to 
the  uses  and  purposes  directed  by  law,  and  they  shall  hold  all  its  present 
and  future  collections  and  property  for  the  state,  and  shall  not  sell,  mort- 
gage, transfer  or  dispose  of  in  any  manner,  or  remove  from  the  capitol, 
any  article  thereof,  or  any  part  of  the  same,  without  authority  of  law  or 
the  consent  of  the  legislature:  Provided,  That  this  section  shall  not  be 
construed  to  prevent  the  sale  or  exchange  of  any  duplicates  the  society 
may  have  or  obtain.     [R.  C.  §  850.] 

Hist.     '07,  p.  265,  §  8  ;  am.  R.  C.  §  850. 

§  851.  Salary  and  expenses  of  librarian.  For  such  services  the  li- 
brarian shall  be  paid  a  salary  of  $1200  per  annum,  in  monthly  payments, 
and  shall  receive  such  actual  and  necessary  expenses  incurred  while  per- 
forming the  duties  prescribed  in  this  chapter:  Provided,  The  aggregate 
sum  shall  not  exceed  $1100  in  two  years :  And,  Provided  further,  That  the 
librarian  may  appoint  an  assistant  whose  salary  shall  be  $600  per  annum, 
payable  monthly.    ['11,  c.  52,  §  1,  p.  117.] 

Hist.     '07,  p.  265,  §  9,  reenacted  R.  C.  §  851  ;  am.  amended    by    a    mere    appropriation    act    increasing 

'11,   c.   52,    §    1,  p.    117.  the  salary.     Hailey  v.  Huston   (1913)    25  I.   165,   168, 

Not    amended    by    appropriation    bill:      This    is    a  1?6  P-  212- 
specific    provision,    fixing    a    salary,    and    not    to    be 

§  852.  Expenses  of  trustees.  For  their  services  as  trustees,  the 
members  of  the  board  of  trustees  shall  receive  their  actual  and  necessary 
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expenses  incurred  in  the  discharge  of  their  duties,  including  traveling  and 
maintenance  expenses,  while  attending  or  going  to  and  from  meetings  of 
the  board :  Provided,  That  the  aggregate  sum  of  said  expenses  shall  not 
exceed  the  sum  of  $225  per  annum  for  said  board.     ['07,  p.  265,  §  10.] 

Hist.     '07,  p.  265,  §   10,  reenacted  R.  C.  §  852. 

§  853.  Rules  and  regulations.  The  said  board  of  trustees  shall  adopt 
such  rules  and  regulations  as  may  be  necessary  to  discharge  the  duties  of 
their  said  trust.     ['07,  p.  265,  §  11.] 

Hist.     '07,  p.  265,  §   11,  reenacted  R.  C.  §  853. 

CHAPTER  54. 

GRAND  ARMY  HEADQUARTERS. 

§  854.  Rooms  to  be  set  apart.  There  shall  be  set  apart  a  suitably 
furnished  room  or  rooms  in  the  state  house,  or  in  some  other  public  build- 
ing in  the  city  of  Boise,  which  room  or  rooms  shall  be  under  the  charge 
of  the  commander  of  the  Grand  Army  of  the  Republic,  department  of 
Idaho,  and  of  the  assistant  adjutant  general  of  said  department,  and  their 
successors  in  office.  Said  room  or  rooms  shall  be  used  by  said  officers  for 
the  purpose  of  headquarters ;  for  storing  the  supplies  and  property  of  the 
department;  for  storing  and  exhibiting  relics  and  mementoes  of  the  civil 
war,  and  for  arranging  and  preserving  the  history  of  citizens  of  this  state 
who  served  in  the  army,  navy  or  marine  corps  of  the  United  States  during 
the  civil  war,  and  any  other  literature  which  said  department  of  the  Grand 
Army  of  the  Republic  may  collect  and  desire  to  preserve  as  a  part  of  the 
history  of  this  state.  Such  records  and  exhibits  shall  be  accessible  at  all 
times,  under  suitable  rules  and  regulations,  to  members  of  the  Grand 
Army  of  the  Republic,  and  others  engaged  in  collecting  historical  informa- 
tion, and  to  persons  desirous  of  viewing  said  exhibits.     ['07,  p.  152,  §  1.] 

Hist.     '07,  p.   152,  §   1,  reenacted  R.  C.   §   854. 

§  855.  Title  to  property  to  vest  in  state.  The  books  of  record,  pa- 
pers, relics,  mementoes  and  other  effects  of  whatever  nature,  belonging  to 
the  said  department  of  Idaho  of  the  Grand  Army  of  the  Republic,  shall, 
whenever  said  department  ceases  to  exist  as  a  department  organization, 
become  the  property  of  the  state.     ['07,  p.  152,  §  2.] 

Hist.     '07,  p.  152,   §  2,  reenacted  R.  C.  §  855. 

§  856.  State  to  pay  expenses.  The  state  hereby  assumes  the  ex- 
penses of  printing,  postage  and  traveling  expenses  incurred  by  the  depart- 
ment of  Idaho,  Grand  Army  of  the  Republic,  in  carrying  out  the  objects 
and  purposes  set  forth  in  section  854  of  this  chapter :  Provided,  That  said 
expenses  shall  not  exceed  the  amount  of  $300  in  any  one  year;  and  also 
the  expense  of  maintaining  and  furnishing  the  headquarters  provided  for 
in  section  854  of  this  chapter  including  the  salary  of  the  assistant  adju- 
tant general  who  shall  have  charge  of  such  headquarters :  Provided,  That 
said  expenses  including  said  salary,  shall  not  exceed  the  amount  of  $900 
in  any  one  year.     ['09,  p.  7,  H.  B.  57.] 

Hist.     '07,  p.   152,   §§   3,   4  ;  compiled  R.  C.   §   856  ;  of  the  headquarters,"  then  the  remainder  is  ail  that 

am    '09,   p.  7,   H.   B.   57.  can   be   used  for  the   payment   of   such   salary.      The 

Expense  of  headquarters  and  salary:      The  salary  entire   amount  of   $900   can   be  used  only  for   main- 
of    the    adjutant   general    is    not    fixed,    and    he    may  taming  and  furnishing  the  office  and  paying  the  ex- 
draw   the   entire   amount   appropriated,    to   wit,    $900  Pfnse  of  the  adjutant  general  in  charge,  and  for  no 
a   year.      If  it  is  deemed  advisable   to  use   a  portion  other  purpose.      O.   A.   G.     09-10,   p.   58. 
of  this  money  for  the  "maintenance  and  furnishing 

CHAPTER  55. 

PURCHASE  OF  SUPPLIES  FOR  INSTITUTIONS. 

§  863.  Purchases  and  contracts  to  be  by  advertisement.  All  pur- 
chases and  contracts  for  supplies  for  any  of  the  public  institutions  of  the 
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state,  where  the  public  exigencies  do  not  require  the  immediate  delivery 
of  the  articles,  shall  be  by  advertising  a  sufficient  time  previously  for  pro- 
posals for  supplying  the  same.     ['05,  p.  38,  §  1.] 

Hist.     '05,   p.   38,    §    1,  reenacted  R.  C.   §   863. 

§  864.  Estimate  of  supplies:  Advertisements:  Contracts.  At  least 
one  month  previous  to  the  first  day  of  January,  April,  July  and  October, 
respectively,  the  directors  of  Idaho  insane  asylum,  and  the  trustees  of 
the  Idaho  industrial  training  school,  shall  each  meet  and  determine  the 
supplies  that  may  be  necessary  for  their  respective  institutions,  for  three 
months,  except  such  articles  as  may  be  perishable.  Said  boards  shall 
designate  clearly  the  quantity  and  quality  of  the  articles  required  for  their 
respective  institutions,  and  advertise  for  two  consecutive  weeks  in  not  to 
exceed  two  newspapers  published  in  the  section  of  the  state  where  any  of 
such  institutions  shall  be  located,  before  the  first  day  of  January,  April, 
July  and  October,  respectively,  for  sealed  proposals  for  furnishing  said 
articles  for  each  institution,  separately,  to  be  delivered  at  the  institution 
within  10  days  after  the  first  day  of  the  months  aforesaid:  Provided, 
That  the  board  may  permit  the  delivery  of  goods  monthly,  if  in  their  judg- 
ment it  be  deemed  best.  The  bids  which  propose  to  furnish  supplies  for 
said  institutions  at  the  lowest  rate  shall  be  accepted,  for  such  institution, 
by  the  respective  boards :  Provided  further,  That  no  proposal  shall  be 
considered  by  said  boards,  unless  the  same  be  accompanied  by  a  bond  with 
such  security  as  the  said  boards  shall  respectively  determine,  with  condi- 
tion to  furnish  said  articles  as  proposed  in  said  bid :  Provided  further, 
That  said  boards  may  let  a  contract  or  contracts  for  furnishing  any  of 
said  supplies  to  any  of  said  institutions  for  any  period  not  exceeding  one 
year,  beginning  April  1st,  if,  in  their  judgment,  it  would  be  for  the  best 
interest  of  the  state  so  to  do.     ['09,  p.  193,  S.  B.  54.] 

Hist.     '05.   p.   38,   §   2,  reenacted  R.  C.   S   864  ;  am.  Cross  ref.     Contracts  for  supplies  for  Idaho  state 

"09.  p.  193,  S.  B.  ,54.  sanitarium:      49:9. 

§  865.  Submission  of  estimates  to  governor.  The  said  boards,  and 
each  of  them,  shall,  before  advertising  for  bids  for  furnishing  any  such 
supplies,  submit  the  list  thereof  to  the  governor,  secretary  of  state  and 
attorney  general,  who  shall  act  as  a  board  for  the  purpose  of  passing  upon 
and  revising  such  lists,  with  power  to  strike  therefrom  any  article  or 
articles  not  deemed  by  them  necessary  for  such  institutions,  and  to  change 
such  lists,  and  said  lists  shall  be  published  as  revised  by  said  last  named 
board.     ['05,  p.  38,  §  3.] 

Hist.      '05,    p.    38,    §    3,   reenacted   R.   C.    §   865. 

§  866.  Application  of  chapter.  This  chapter  shall  not  apply  to  the 
state  normal  schools,  state  university  or  Idaho  technical  institute.  ['05, 
p.  38,  §  4.] 

Hist.      '05,    p.    38,    §    4,   reenacted  R.   C.    §    866. 
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TITLE  X.     PUBLIC  WAYS. 

CHAPTER  56. 

FLOATING  TIMBER. 

§  867.  Definition  of  timber.  The  word  "timber"  is  used  in  this 
chapter  to  designate  all  logs,  boards,  planks,  lumber,  railroad  ties,  poles, 
rails,  posts,  cordwood  or  beams,  and  whether  in  rafts  or  otherwise,  but 
does  not  include  the  sort  of  wood  commonly  called  driftwood.  [R.  S.  §  830.] 

Hist.     R.  S.  §   830,  reenacted  R.  C.  §  867. 

Comp.   leg. — Cal.   Similar,  but  "lumber"  for  "tim- 
ber,     line  1 :     Pol.  C.   1872,   §   2389  ;  Kerr's   C.   ib. 

§  868.  Reclamation  by  owner.  Whenever  any  timber  drifts  upon 
any  island  in  any  of  the  waters  of  this  state,  or  upon  the  bank  of  any  such 
waters,  the  owner  of  the  timber  may  remove  it  on  paying  or  tendering  to 
the  owner  or  occupant  of  the  land  the  amount  of  damages  which  he  has 
sustained  by  reason  thereof,  and  which  may  accrue  in  its  removal;  and 
if  the  parties  cannot  agree  as  to  the  amount  of  such  damages,  either  party 
may  have  the  same  appraised  by  two  disinterested  citizens  of  the  county, 
who  may  hear  the  proofs  and  determine  the  same  at  the  expense  of  the 
owner  of  the  timber.     [R.  S.  §  831.] 

Hist.     (See  '85,  p.  177,  §  1.)     R.  S.  §  831,  reenact-  Comp.     leg. — Cal.       Same     except     "lumber"     for 

ed  R.  C.  §  868.  "timber"  throughout:      Pol.   C.   1872,   §   2390;   Kerr's 

C.  ib. 

§  869.  Sale  by  sheriff.  If  the  owner  of  such  timber  does  not,  within 
three  months  from  the  time  it  was  so  drifted,  take  the  same  away,  the 
owner  or  occupant  of  the  land  must  deliver  a  bill  of  his  charges  and  ap- 
praisement of  damages,  together  with  the  timber,  to  the  sheriff  of  the 
county,  and  thereafter  the  sheriff  must  sell  the  same  after  three  days'  no- 
tice posted  in  three  public  places  of  the  precinct.     [R.  S.  §  832.] 

Hist.     R.  S.  §  832,  reenacted  R.  C.  §  869. 

Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,  §   2391; 
Kerr's   C.   ib. 

§  870.  Application  of  proceeds.  When  sold,  the  proceeds  of  the 
timber  must  be  applied,  first,  to  the  payment  of  the  charges  of  the  sale, 
and  in  liquidation  of  the  expenses  and  damages  awarded  to  the  person  en- 
titled thereto;  and  the  residue  must  be  paid  to  the  county  treasurer,  to  be 
by  him  paid  over  to  the  owner,  or  his  representative  or  assigns,  on  the 
production  of  satisfactory  proof  of  ownership  to  the  probate  judge,  and 
on  his  order  therefor  made  within  one 'year  after  its  receipt.     [R.  S.  §  833.] 

Hist.     R.  S.  §  833,  reenacted  R.  C.  §  870.  1872,    §    2392.      Superior    court    system   as    amended: 

Comp.  leg. — Cal.     Same  except  "county"  for  "pro-        Kerr  s   C.   ib. 
bate"    judge,    and    "lumber"    for   "timber" :      Pol.   C. 

§  871.  Same:  When  claim  is  rejected.  The  rejection  by  the  pro- 
bate judge  of  any  claimant's  right  to  such  proceeds  is  conclusive,  unless, 
within  six  months  thereafter,  he  commences  action  therefor.  In  case  no 
claim  is  made  or  sustained  to  such  proceeds,  the  same  must,  by  the  county 
treasurer,  be  placed  in  the  common  school  fund  of  the  county.  [R.  S.  §  834.] 

Hist.     R.  S.  §  834,  reenacted  R.  C.  §  871.  bate"    judge:       Pol.    C.     1872,     §     2393;    similar    as 

Comp.  leg.— Cal.  Same  except  "county"  for  "pro-        tended,   Kerr's  C.  ib. 

§  872.  Construction  of  dams  and  booms.  No  dam  or  boom  must  be 
hereafter  constructed  or  permitted  on  any  creek  or  river,  unless  said  dam 
or  boom  has  connected  therewith  a  sluiceway,  lock  or  fixture  sufficient  and 
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Construction  of  dam:  This  section  prohibits  the 
construction  of  any  dam  or  boom,  on  any  creek  or 
river,  which  will  unreasonably  delay  or  hinder  the 
passage  of  floating  timber  down  the  same.  Potlatch 
L.   Co.  v.  Peterson   (1906)    12   I.  769,   68  P.  426. 


so  arranged  as  to  permit  timber  to  pass  around,  through  or  over  said  dam 
or  boom  without  unreasonable  delay  or  hindrance.     [R.  S.  §  835.] 

Hist.      (See    '85,    p.    177, 
enacted  R.  C.  §  872. 

Comp.    leg. — Cal.      Same 
similar :  Kerr's  C.  ib. 

Cited:      (On   rehearing) 
(1916)    29   I.   438,   461,    161 

§  873.  Booms  and  weirs  are  nuisances.  Any  boom  or  weir  in  or 
over  any  creek  or  river  so  constructed  as  to  prevent  the  passage  of  logs 
or  lumber,  is  a  public  nuisance,  which  may  be  abated  unless  a  suitable 
sluiceway,  lock  or  passage  be  made  thereon,  within  30  days  after  written 
notice  given  by  any  person  interested,  and  any  person  owning,  holding  or 
occupying  such  boom  or  weir  is  liable  to  pay  $5  for  every  day  the  same 
remains  in  or  over  said  creek  or  river,  after  30  days'  notice  to  remove  the 
same,  and  is  liable  for  any  damages  sustained  by  individuals  by  reason 
of  said  boom  or  weir.     [R.  S.  §  836.] 


Hist.  '85,  p.  177,  §  7  ;  am.  R.  S.  §  836,  reenacted 
R.  C  §   873. 

Cited:  (In  brief  of  counsel.)  (Erroneously  cited 
a*  837.)  Idaho  N.  Ry.  Co.  v.  Post  Falls  L.  Co. 
(1911)    20   I.   294. 

Obstructions  are  nuisances:  One  who  constructs 
a  boom  or  obstruction  across  a  navigable  stream  in 
such  a  way  as  to  prevent  others  driving  logs  past 
the  boom  or  obstruction,  is  liable  to  an  action  to 
abate    the    same    as    a    nuisance    and    for    damages 


caused  by  its  maintenance.     Powell  v.  The  Springs- 
ton  L.  Co.   (1906)    12  I.  723,  88  P.  97. 

Every  person  has  the  right  to  float  logs  down  any 
stream  sufficient  in  volume  to  carry  such  commod- 
ity, but  he  has  no  right  to  trespass  upon  the  lands 
through  which  stream  flows,  and  erect  dams  in  such 
stream  to  increase  the  volume  of  water  for  floating. 
A  stream  not  capable  of  carrying  logs  without  the 
construction  of  dams  is  not  navigable  for  floating 
of  logs.  La  Veine  v.  Stack-Gibbs  L.  Co.  (1909)  17 
I.  51.   104   P.   666,    134   A.   S.   R.   253. 


CHAPTER  57. 
HIGHWAYS. 

Note:  Many  provisions  of  this  chapter  were  attempted  to  be  amended  by  '09,  p.  274,  S.  B.  108. 
the  so-called  "Good  Roads  Law"  or  county  system  of  roads,  which  was  held  unconstitutional  by 
the  supreme  court,  Cunningham  v.  Thompson    (1910)    18  I.   149,   108  P.  898. 

ARTICLE  1. 
ENUMERATION  OF  HIGHWAYS. 

§  874.  Highways  defined.  Highways  are  roads,  streets  or  alleys, 
and  bridges,  laid  out  or  erected  by  the  public,  or  if  laid  out  or  erected  by 
others,  dedicated  or  abandoned  to  the  public.     [R.  S.  §  850.] 

Hist.     R.  S.   §  850.  reenacted  R.  C.   §  874. 

Comp.  leg.— Cal.  Same:  Pol.  C.  1872,  §  2618; 
similar:      Kerr's  C.   ib. 

Unauthorized  dedication:  A  private  land  owner 
has  no  power  to  dedicate  to  the  public  any  portion 
of  the  railroad's  right  of  way.  Palmer  v.  N.  P. 
Ry.   Co.    (1905)    11   I.   583,   83   P.  947. 

Navigable  streams:  Navigable  streams  are  not 
highways   within  the  meaning  of  this   section.   Grice 

§  874a.  Improvement  of  highways.  The  improvement  of  highways 
is  hereby  declared  to  be  the  established  and  permanent  policy  of  the  state 
of  Idaho ;  and  the  duty  is  hereby  imposed  upon  the  boards  of  county  com- 
missioners in  their  respective  counties  of  improving  and  maintaining  the 
public  highways  within  their  jurisdiction  and  of  securing  as  rapidly  as 
the  public  revenue  will  permit  and  of  maintaining  permanent  good  roads 
of  hard  surface  and  properly  graded  and  available  for  convenient  travel 
thereon  throughout  the  year.     ['11,  c.  60,  §  3,  p.  167.] 


v.    Clearwater   Timber   Co.    (1911)    20    I.    70.    117    P. 
112. 

Bridges:  Bridges  are  highways.  Sandpoint  v. 
Doyle  (1908)  14  I.  749,  95  P.  945,  17  L.  R.  A.  (N. 
S.)  487  brief;  Bonneville  Co.  v.  Bingham  Co.  (1913) 
24  I.  1,  132  P.  431  ;  Ind.  H.  Dist.  No.  2  v.  Ada  Co. 
f  ]  913)  24  I.  416,  134  P.  542;  Good  Road  Dist.  No. 
2   v.   Wash.   Co.    (1915)    27  I.    732,    152  P.    183.     . 


Hist.  R.  C.  S  874a,  enacted  by  '11,  c.  60,  §  3, 
p.    167. 

Contracts :  The  power  granted  boards  of  county 
commissioners  to  maintain  public  roads,  includes 
the  power  to  enter  into  such  contracts  as  are  not 
prohibited  for  the  purpose  of  keeping  same  in  re- 
pair. Twin  Falls  B.  &  Trust  Co.  v.  Twin  Falls  Co. 
(1913)   25  I.   171,   136  P.  804. 


Construed  with  other  sections:  To  furtner  carry 
out  the  policy  expressed  herein,  the  legislature  has 
enacted  the  following:  *  882,  '13,  c.  58,  §  99,  p. 
203,  S  882a.  §  882b,  §  896,  §  900.  Potlatch  L.  Co. 
v.    Comrs.    Latah    Co.    (1916)    29    I.    399,    160   P.    256. 


§  875.      Recorded   and  worked   highways.      Roads  laid   out  and  re- 
corded as  highways,  by  order  of  the  board  of  commissioners,  and  all  roads 
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used  as  such  for  a  period  of  five  years,  provided  the  latter  shall  have  been 
worked  and  kept  up  at  the  expense  of  the  public,  or  located  and  recorded 
by  order  of  the  board  of  commissioners,  are  highways.  Whenever  any  cor- 
poration owning  a  toll  bridge,  or  a  turnpike,  plank,  or  common  wagon  road 
is  dissolved,  or  discontinues  the  road  or  bridge,  or  has  expired  by  limita- 
tion, the  bridge  or  road  becomes  a  highway.     ['93,  p.  12,  §  1.] 


Hist.  R.  S.  §  851  ;  am.  '93,  p.  12,  §  1,  reenacted 
'99,  p.   168,  §  2,  reenacted  R.  C.  §  875. 

Highways  by  prescription :  A  highway  by  pre- 
scription exists  by  virtue  of  user  and  not  on  the 
theory  of  a  grant  or  dedication.  Thus  it  may  be 
acquired  over  open  and  uninclosed  land  although  the 
owner  has  no  desire  to  use  the  land  over  which 
the  same  runs.  Gross  v.  McNutt  (1895)  4  I.  300, 
S'a  P.  936. 

Same:  Necessity  of  work:  Under  this  section, 
prior  to  the  amendment  of  '93,  roads  used  as  such 
tor  a  period  of  five  years  were  highways,  but  sub- 
sequent to  the  amendment,  five  years'  use  and  work 
by  the  proper  authorities  is  required  to  constitute 
a  public  highway  by  prescription.  Juliaetta  v.  Smith 
i  1906)  12  I.  288,  85  P.  923.  It  is  not  necessary  that 
a  highway  be  worked  throughout  its  entire  length 
at  public  expense  to  become  a  highway  by  prescrip- 
tion ;  it  need  not  be  worked  at  places  where  there 
is  no  necessity  for  working  it.  Gross  v.  McNutt 
11894)  4  I.  286,  38  P.  935;  S.  v.  Berg  (1916)  28  I. 
724,  155  P.  968.  A  road  cannot  be  deemed  a  public 
highway  by  user  where  it  was  constructed  and  kept 


in  repair  by  a  private  landowner  who  maintained  a 
gate  across  the  same.  Palmer  v.  N.  P.  Ry.  Co. 
(1905)    11   I.   583,  83  P.  947. 

Same:  Record  not  necessary:  The  public  use  of 
a  highway  for  the  statutory  period  and  the  keeping 
of  it  in  repair  at  public  expense  establishes  a  high- 
way by  prescription,  whether  the  road  is  recorded 
or  not.  Meservey  v.  Gulliford  (1908)  14  I.  133,  93 
P.    780. 

Same:  Obstruction:  Where  a  landowner  fences 
his  land  and  leaves  a  tract  50  feet  wide  outside  of 
his  fence  for  a  public  road  and  the  public  travel 
such  road  for  five  years  or  more,  the  public  has 
acquired  a  prescriptive  right  thereto  and  the  owner 
may  not  obstruct  said  road.  S.  v.  Berg  (1916)  28 
I.   724,    155  P.  968. 

.  Highways  by  dedication :  Where  a  highway  is 
dedicated  by  parol  agreement  and  the  public  by 
user  accepts  all  of  it  except  a  part  on  which  travel 
is  prevented  by  a  steep  bluff,  the  dedication  applies 
only  to  the  portion  used  by  the  public.  Thiessen  v. 
Lewiston    (1914)    26  I.   505,   144  P.   548. 


§  876.  Abandonment  of  highways.  A  road  not  worked  or  used  for 
the  period  of  five  year  ceases  to  be  a  highway  for  anv  purpose  whatever. 
[R.  S.  §  852.] 


Hist.     R.   S.   §   852.   reenacted  R.  C.   §   876. 
Comp.    Leg. — Cal.     Same:     Pol.    C.    1872,    §    2620; 
Kerr's  C.    $   2619. 

Cited:     Gross   v.    McNutt    (1895)    4    I.    300,    38    P. 

936. 


Obstructions:  No  obstructions  wrongfully  placed 
in  said  road  would  work  a  forfeiture  of  the  title  to 
the  city  thereto,  however  long  they  might  be  suf- 
fered to  remain  there.  Thiessen  v.  Lewiston  (1914) 
26  I.  505,   144  P.  548. 


§  877.  Record  of  highway  proceedings.  The  clerk  of  the  board  of 
commissioners  must  keep  a  book  in  which  must  be  recorded  separately  all 
proceedings  of  the  board  relative  to  each  road  district,  including  orders 
laying  out,  altering,  and  opening  roads ;  and  in  a  separate  book  a  descrip- 
tion of  each  road  district,  its  overseers,  its  roads,  highways,  contracts, 
and  all  other  matters  pertaining  thereto.     [R.  S.  §  853.] 


Hist.  R.  S.  5}  853,  reenacted  R.  C.  §  877.  At- 
tempted amendment,  '09,  p.  274,  S.  B.  108,  declared 
unconstitutional,  Cunningham  v.  Thompson,  18  I. 
149,    108   P.   898. 

Comp.  leg. — Cal.  Same  except  "supervisors"  for 
"commissioners":  Pol.  C  1872,  §  2621;  Kerr's  C 
§    2622. 


Road  book  as  evidence:  Either  the  minute  book 
or  the  road  book  required  to  be  kept  by  the  board 
of  county  commissioners,  under  the  provisions  of 
§§  877  and  1912  is  competent  evidence  to  show  the 
appointment  of  a  road  overseer,  and  his  testimony 
rray  be  received  upon  that  question.  Meservey  v. 
Gulliford   (1908)    14  I.   133,  93  P.  780. 


ARTICLE    2. 
RULES    AND    RESTRICTIONS    ON    USE    OF    HIGHWAYS. 

§  878.  Public  acquires  only  an  easement.  By  taking  or  accepting 
land  for  a  highway,  the  public  acquires  only  the  right  of  way  and  the 
incidents  necessary  to  enjoying  and  maintaining  it.  All  trees  within  the 
highway,  except  only  such  as  are  requisite  to  make  or  repair  the  road  or 
bridges  on  the  same  land  are  for  the  use  of  the  owner  or  occupant  of  the 
land.     [R.  S.  §  860.] 


Hist.     R.   S.   §   860,   reenacted  R.   C   §   878. 

Comp.  leg. — Cal.  Same  except  the  words  "sub- 
ject to  the  regulations  in  this  and  the  civil  code 
provided"  added  to  first  sentence :  Pol.  C.  1872,  $ 
L631  ;    similar:    Kerr's   C    ib. 

Cross  ref.  Abutting  owner  is  presumed  to  own  to 
the  center  of  the  way:      §   3091. 

Cited:  (In  brief  of  counsel)  Meservey  v.  Gulli- 
ford (1908)  14  I.  133;  Smith  v.  Stanfield  (1916)  29 
I.    190,    1S3    (see  p.   200). 

When  easement  released:  Where  a  public  high- 
way has  run  diagonally  across  a  40-acre  tract  owned 
by  plaintiff,  and  the  proper  authorities  have  estab- 
lished a  new  highway  along  the  line  of  said  40-acre 


tract,  at  the  instance  and  request  of  the  owner,  and 
vacated  the  "diagonal  road,"  conditioned  on  the 
plaintiff's  placing  the  newly  established  highway 
in  a  good  and  passable  condition  as  a  public  high- 
way, the  public  has  a  right  to  travel  the  "diagonal 
road"  until  such  condition  is  complied  with,  and  the 
vacation  of  such  "diagonal  road"  does  not  take 
place  until  the  new  highway  is  placed  in  proper 
condition.  Rasmussen  v.  Silk  (1914)  26  I.  341,  143 
P.   525. 

Previous  easement:  Where  a  municipal  corpora- 
tion acquires  an  easement  for  a  highway  over  land 
upon  which  a  prior  easement  exists,  it  takes  it 
subject  to  the  previous  easement.  Twin  Falls  v. 
Harlan    (1915)    27   I.   769,    151    P.   1191. 
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§  878a.  Public  use  of  private  dam  or  bridge  a  license.  No  right 
shall  be  deemed  to  have  vested  in  the  public  for  highway  or  other  purposes, 
where  free  use  may  now,  or  hereafter  be  granted  to  the  public  to  a  right 
of  way  for  the  purposes  of  travel,  over  and  upon  any  dam,  footbridge,  or 
wagon  bridge  constructed  over  and  across  any  of  the  streams  of  this  state, 
and  owned  by  any  person,  firm  or  corporation.     ['11,  c.  221,  p.  703.] 

Hist.     '11,   c.   221,  p.   703. 

Cross    ref.     County    commissioners    authorized    to 

contract  for  use  of  dams  as  highways :     §  882c. 

§  879.  Construction  of  sidewalks.  Any  owner  or  occupant  of  land 
may  construct  a  sidewalk  on  the  highway  along  the  line  of  his  land,  sub- 
ject, however,  to  the  authority  conferred  by  law  on  the  board  of  commis- 
sioners and  the  overseers  of  highways ;  and  any  person  using  such  side- 
walk with  horse  or  team  without  permission  of  the  owner,  is  liable  to 
such  owner  or  occupant  in  the  sum  of  $5  for  each  trespass,  and  for  all 
damages  suffered  thereby.     [R.  S.  §  861.] 

Hist.     R.  S.   §   861,  reenacted   R.   C   §  879.  "commissioners,"  line  3:    Pol.  C  1872,  §  2632;  sim- 

Comp.    leg. — Cal.     Same   except   "supervisors"    for        1'ar :     Kerr  s   C.   lb. 

§  880.  Owners  may  plant  trees.  Any  owner  or  occupant  of  land  ad- 
joining a  highway  not  less  than  3  rods  wide,  may  plant  trees  on  the  side 
contiguous  to  his  land.  They  must  be  set  in  regular  rows,  at  a  distance  of 
at  least  6  feet  from  each  other  and  not  more  than  6  feet  from  the  boundary 
of  the  highway.  If  the  highway  is  more  than  6  rods  wide,  the  row  must 
not  be  less  than  6  nor  more  than  12  feet  from  the  boundary  of  the  highway. 
Whoever  injures  any  of  them  is  liable  to  the  owner  or  to  the  occupant  for 
the  damage  which  is  thereby  sustained.     [R.  S.  §  862.] 

Hist.     R.   S.   §862,   reenacted  R.  C   §   880. 

Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §    2633; 
similar  as  am.   Kerr's  C  ib. 

§  881.  Corporations  may  lay  tracks  and  water  mains.  Every  gas, 
water,  or  railroad  corporation  has  power  to  lay  conductors  and  tracks 
through  the  public  ways  and  squares  in  anj^  city,  village,  or  town  when  it 
is  established,  with  the  consent  of  the  municipal  authorities  thereof,  and 
under  such  reasonable  regulations,  and  for  such  compensation,  as  the 
authorities  and  the  law  prescribe.     [R.  S.  §  863.] 

Hist.     R.   S.   §   863,  reenacted  R.  C   §   831.  along  its   streets  such  city  is  exercising   its  govern- 

Comp.     leg.— Cal.     Same    except    "and    for      such  mental  powers  granted  to  it  by  the  constitution  and 

compensation,"    line    5,    omitted:      Pol.    C    1872,    §  the  statutes   and  does  not   create  a  liability  agamst 

2634  ;    subsequently   repealed.  the  municipality  for  damages  occasioned  by  railway 

__  .  company    exercising    this    right.       Trueman    v.     St. 

Governmental    powers:     Where    a    city    grants    a  Maries   (1912)    21  I.  632,   123  P.  508. 
right  of  way  to  a  railway  company  to  lay  its  tracks 

ARTICLE   3. 
POWERS   OF  COMMISSIONERS   AND   HIGHWAY   OFFICERS. 

§  882.  Duties  of  commissioners.  The  board  of  county  commission- 
ers, by  proper  ordinances,  must: 

1.  Divide  the  county  into  a  suitable  and  convenient  number  of  road 
districts. 

2.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened  and 
worked,  such  highways  as  are  necessary  for  public  convenience,  as  in  this 
chapter  provided. 

3.  Cause  to  be  recorded  as  highways  such  roads  as  have  become  such 
by  use  or  abandonment  to  the  public. 

4.  Abolish  or  abandon  such  as  are  unnecessary. 

5.  Contract,  agree  for,  purchase  or  otherwise  acquire,  the  right  of 
way  over  private  property  for  the  use  of  public  highways,  and  for  that 
purpose  institute,  or  require  the  prosecuting  attorney  to  institute,  pro- 
ceedings under  the  code  of  civil  procedure,  and  to  pay  therefor  from  the 
district  road  fund  of  the  particular  district. 
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6.  Let  out  by  contract  the  improvement  of  highways,  and  construc- 
tion and  repair  of  bridges  or  other  adjuncts  to  highways,  when  the  amount 
of  work  to  be  done  by  contract  exceeds  $100 :  Provided,  That  at  least  25 
per  cent  of  the  fund  collected  in  any  road  district  must  be  expended  within 
the  district  in  which  such  fund  was  collected. 

7.  Levy  a  property  road  tax  to  be  paid  into  the  county  road  fund. 

8.  Cause  to  be  erected  and  maintained  on  the  highways  they  may  des- 
ignate, guideposts  properly  inscribed. 

9.  Cause  the  road  tax  provided  for  in  subdivision  7  collected  each  year 
to  be  paid  into  the  road  fund  and  kept  by  the  treasurer  in  a  separate  fund. 

10.  Audit  and  draw  warrants  on  the  road  fund  of  the  county  required 
to  pay  for  the  right  of  way  or  improvement  thereon. 

11.  Cause  the  overseers  of  the  several  road  districts  in  their  respec- 
tive counties  to  return  to  the  assessor  and  collector  of  the  county,  m  the 
month  of  December  in  each  year,  a  complete  list  of  all  persons  in  their 
respective  districts  who  are  delinquent  for  road  poll  taxes  for  that  year, 
and  cause  the  assessor  and  collector  to  charge  the  amount  of  such  delin- 
quent taxes  upon  the  delinquent  tax  roil  as  other  delinquent  taxes  are 
charged,  and  collect  the  same  as  other  delinquent  per  capita  taxes  are 
collected :  Provided,  That  from  the  time  any  delinquent  road  poll  tax  shall 
be  so  charged  upon  the  delinquent  tax  roll  of  the  county,  the  same  becomes 
a  lien  upon  all  the  property  of  the  persons  against  whom  charged,  to  the 
same  extent  that  taxes  levied  for  general  state  and  county  purposes  be- 
come a  lien  thereon  when  delinquent.     ['01,  p.  82,  §  1.] 


Hist.  (See  '85,  p.  162,  g  17.)  R.  S.  §  S70  ;  am. 
'90-91,  p.  190,  S  1;  am.  '93,  p.  184,  §  1;  am.  '95,  p. 
'143,  S  1,  reenacted  '99,  p.  127,  §  1;  am.  '01,  p.  82, 
is  1,  reenacted  R.  C.  §  882.  Attempted  amendment, 
'09,  S.  B.  108,  p.  274,  declared  unconstitutional. 
Cunningham  v.  Thompson,   18  I.   149,   108  P.  898. 

Comp.  leg. — Cal.  Similar:  as  amended,  Kerr's 
C.    §    2643. 

Cross  ref.  This  section  incorporated  by  reference 
into  highway  district  law:     62:41. 

Cited:  Meservey  v.  Gulliford  (1908)  14  I.  133, 
!'3  P.  780;  Grice  v.  Clearwater  Timber  Co.  (1911) 
20  I.  70,  117  P.  112;  Shoshone  Highway  Dist.  v. 
Anderson  (1912)  22  I.  109,  125  P.  219;  (In  brief  of 
counsel)  Good  Road  Dist.  No.  2  v.  Wash.  Co.  (1915) 
27   I.   732. 

Construed  with  other  sections:  To  further  carry 
cut  the  policy  expressed  herein,  the  legislature  has 
enacted  the  following  sections:  874a,  882a,  882b, 
896,  900.  Potlatch  L.  Co.  v.  Comrs.  Latah  Co. 
(1916)    29   I.    399,    160   P.    256. 

Levy  of  road  tax :  The  county  commissioners 
have  the  exclusive  right  to  levy  a  property  road  tax 
on  property  in  towns  or  villages,  although  such 
towns  and  villages  have  the  right,  under  R.  S.  § 
!;238,  to  levy  and  collect  taxes  for  general  revenue 
purposes.  Genesee  v.  Latah  Co.  (1894)  4  I.  141,  36 
P.    701. 


Same:  Payment  to  municipality:  Where  a  town 
or  village  is  a  separate  road  district,  25  per  cent  of 
the  money  realized  on  the  property  road  tax  lev- 
ied by  the  county  commissioners  on  property  in  such 
town  or  village  must  be  turned  over  to  said  town  or 
\  illage  to  be  expended  by  the  town  or  village  au- 
thorities,     lb. 

A  municipality  need  not  put  in  a  claim  for  the 
percentage  of  road  tax  which  should  be  paid  to  it, 
but  such  percentage  should  be  paid  without  claim 
being  made.  Mountainhome  v.  Elmore  Co.  (1904) 
9   I.   410,    75  P.   65. 

Levy  mandatory :  The  duty  is  mandatory  upon 
the  board  of  county  commissioners  to  levy  a  gen- 
eral property  tax  annually  for  the  maintenance 
and  improvement  of  the  established  public  high- 
ways and  is  not  dependent  for  enforcement  under 
§  901.  Potlatch  L.  Co.  v.  Comrs.  of  Latah  Co. 
(1916)    29    I.    399.    160   P.   256. 

Defective  highways:  Liability:  County  commis- 
sioners are  not  individually  liable  for  injuries  sus- 
tained by  reason  of  defective  highways.  Worden  v. 
Witt  (1895)  4  I.  404,  39  P.  1114;  Youmans  v. 
Thornton    (1917)    31  I.  — ,    168  P.    1141. 

Double  taxation :  This  section,  considered  in  con- 
nection with  §  2238  does  not  provide  for  double  tax- 
ation. Hettinger  v.  Good  Road  Dist.  (1911)  19  I. 
313.    113  P.   721. 


§  882a.  Same :  Additional  duties.  Tt  shall  be  the  duty  of  each  of  the 
county  commissioners  of  this  state  personally  to  visit  and  inspect  all  roads 
and  highways  in  the  commissioner's  district  from  which  he  was  elected, 
on  or  before  the  first  Monday  in  February  of  each  year,  if  practicable, 
or  as  soon  thereafter  as  conditions  will  permit,  and  also  on  the  first  Mon- 
day in  September  of  each  year;  and  he  shall  give  to  the  several  road  dis- 
trict overseers  in  the  county  specific  instructions  as  to  the  work  to  be  done 
therein,  and  shall  ascertain  if  road  contractors  in  his  district  are  com- 
plying or  have  complied  with  the  contracts.  Said  commissioners  shall  re- 
quire the  said  overseers  to  keep  and  maintain  all  the  roads  in  their  several 
districts  in  good  repair,  and  shall  exercise  full  and  complete  authority 
over  ail  roads  and  overseers  of  his  district ;  they  shall  submit  a  report  in 
detail  at  each  quarterly  meeting  of  the  board  of  county  commissioners  of 
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the  work  done  and  materials  used  in  their  several  districts,  and  an  ap- 
proximate estimate  of  the  money  needed  for  improvements  upon  the  roads 
and  highways  therein  for  the  ensuing  quarter.  Said  commissioners  shall 
meet  in  special  session  on  the  second  Monday  of  May  and  September  of 
each  year,  for  the  consideration  of  questions  pertaining  to  the  public  roads 
of  their  respective  districts,  and  each  member  of  said  board  of  county 
commissioners  shall  submit  a  report  showing  the  conditions  of  the  public 
roads  and  highways  in  his  district,  and  the  work  needed,  with  an  estimate 
of  the  cost  to  be  incurred;  and  the  board  of  county  commissioners  shall, 
at  said  special  meetings,  make  provision  for  the  necessary  improvements 
on  the  public  roads  and  highways  of  the  county,  and  may  also  act  upon 
any  matters  affecting  the  public  roads  and  highways  in  their  counties. 
Any  county  commissioner  who  shall  wilfully  or  negligently  fail  to  per- 
form any  of  the  duties  or  requirements  herein  contained,  shall  be  subject 
to  a  fine  of  not  less  than  $50  nor  more  than  $200,  to  be  recovered  upon  his 
official  bond  by  action  brought  by  the  prosecuting  attorney  of  the  county 
wherein  said  commissioner  resides.     ['07,  p.  523,  §§  1,  2.] 

Hist.     '07,  p.  523,  §§   1,  2,  reenacted  R.  C.  §  882a.  for  contempt  for  failure  to  obey  a  writ  of  mandate. 

Attempted    amendment,    '09,    S.    B.    108,    p.    274,    de-  Potlatch    L.    Co.    v.    Comrs.    Latah    Co.    (1916)    29    I. 

dared   unconstitutional.      Cunningham   v.    Thompson  :?99,   160  P.  260. 

(1910)    18  I.   149,   108  P.  898.  Roads    as    improvements:     County    roads    are    im- 

Levy     not    reviewable.     General     levy     for     roads  provements  in  which   entire  public  is  interested  and 

should  be  estimated  and  determined  by  the  commis-  benefited,     although     a     particular     individual     may 

sioners  as   provided  by  this   section   and   §    896,   and  never   use   such    road.      Tnd.    H.    Dist.   No.    2   v.   Ada 

their  action  is  not  subject  to  review  in  a  proceeding  Co.   (1913).  24  I.  416,  134  P.  542. 

§  882b.  Same :  Exclusive  jurisdiction  of  commissioners.  The  board 
of  county  commissioners  in  each  county  shall  have,  except  within  the 
territorial  limits  of  incorporated  cities,  towns  and  villages,  highway  dis- 
tricts and  good  road  districts,  exclusive  general  supervision  and  jurisdic- 
tion over  all  the  highways  within  the  county,  with  full  power  to  construct, 
maintain,  repair  and  improve  all  highways  within  the  county  (exclusive 
of  such  excepted  portions)  whether  directly  by  their  agents  and  employees 
or  by  contract.  Such  boards  shall  also  have  power  to  manage  and  con- 
duct the  business  and  affairs  of  the  county;  make  and  execute  all  neces- 
sary contracts ;  have  an  office  and  employ  and  appoint  such  agents,  attor- 
neys and  employees  as  may  be  required,  and  prescribe  their  duties  and 
fix  their  compensation.  The  board  and  their  agents  and  employees  shall 
have  the  right  to  enter  upon  any  land,  to  make  surveys,  and  may  locate 
the  necessary  work  and  the  line  of  any  highways  on  any  land  which  may 
be  deemed  best  for  such  location.  Said  board  shall  also  have  the  right 
to  acquire,  either  by  purchase  or  other  legal  means,  all  lands  and  other 
property,  necessary  for  the  construction,  use,  maintenance,  repair  and 
improvement  of  such  highways;  to  contract  for  and  pay  out  such  special 
rewards  and  bounties  as  may  to  them  seem  expedient  or  useful  in  securing 
proper  highway  construction  and  maintenance ;  to  contract  for  and  to  ac- 
cept, on  behalf  of  the  county,  aid  or  contribution  in  the  construction  or 
maintenance  of  any  highway;  to  construct  or  repair,  with  the  consent  of 
the  corporate  authorities  of  any  municipality  within  the  county,  any  high- 
way within  such  municipality  upon  such  division  of  the  cost  thereof  as 
may  be  agreed  upon ;  or  to  join  with  the  state  or  any  body  politic  or  politi- 
cal subdivision  thereof,  or  with  any  person  or  corporation  in  the  construc- 
tion or  repair  of  any  highway  and  to  contract  for  an  equitable  division  of 
the  cost  thereof ;  and  all  counties,  cities,  towns,  villages,  highway  districts 
and  other  bodies  politic  and  political  subdivisions  are  hereby  authorized 
to  contract  with  any  county,  acting  through  its  board  of  county  commis- 
sioners in  exercise  of  the  powers  herein  granted.     ['11,  c.  60,  §  3,  p.  167.] 

Hist.     R.    C.    §    882b,    enacted   by    '11,    c.    60,    §    3,  Cited:       Potlatch     L.     Co.    v.     Comrs.     Latah     Co. 

p.    167.  (1916)    29    I.    399,    160   P.    256. 
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Construction :  This  section  authorizes  contracts 
between  county  commissioners  and  highway  com- 
missioners but  not  the  issuance  of  bonds  by  the 
county  for  various  highway  districts.  Baker  v. 
Gooding  Co.    (1914)    25  I.  506,   512,   138  P.  342. 

Jurisdiction  of  county  commissioners:  Outside  of 
highway  districts,  entire  jurisdiction  of  roads  and 
bridges  is  given  to  the  county  commissioners.  Ind. 
H.  Dist.  No.  2  v.  Ada  Co.  (1913)  24  I.  416,  134  P. 
542. 


This  enactment  excepts  from  the  jurisdiction  of 
board  of  county  commissioners  those  highways  sit- 
uated in  highway  districts.  Baker  v.  Gooding  Co. 
(1914)    25  I.   506,   512,   138  P.   342. 

Test  of  jurisdiction:  A  citizen  and  taxpayer,  the 
value  of  whose  property  will  be  affected  by  the 
building  of  a  state  wagon  road,  has  the  right  to 
bring  suit  to  determine  whether  commissioners  have 
exceeded  their  authority  in  letting  a  contract  for 
the  construction  of  such  road.  Dunn  v.  Sharp 
(1894)    4   I.   98,    35   P.   842. 


Cross   ref .     Public   use   of   private   dam    a  license : 

§  878a. 


§  882c.  Contracts  to  use  dams  as  highways.  The  board  of  county 
commissioners  are  hereby  authorized  and  empowered  to  make  contracts 
in  such  form  and  under  such  conditions  as  they  deem  proper  with  the  per- 
sons or  corporations  owning  or  proposing  to  construct  any  dam  across  any 
river  in  the  state  of  Idaho,  providing  for  the  use  of  such  dam  either  in 
whole  or  in  part,  or  in  a  general  or  limited  way  as  may  be  agreed  for  a 
public  highway.  Where  any  such  dam  and  proposed  highway  is  in  more 
than  one  county,  the  agreement  shall  be  executed  by  the  commissioners  of 
each  county.  Contracts  for  the  use  as  a  public  highway  of  any  dam  to  be 
constructed  may  be  executed  prior  to  the  construction  thereof.  Such  struc- 
tures shall,  subject  to  the  terms  of  the  contract,  be  public  highways.  [13, 
c.  145,  p.  511.] 

Hist.  '13,  c.  145,  p.  511,  enacting  882b,  ignor- 
ing the  fact  that  that  section  number  had  already 
been    appropriated. 

Comp   leg. — Cal.     Similar  as   amended :    Kerr's   C. 

§    2643. 

§  883.  Creation  and  alteration  of  road  districts.  The  road  districts 
must  be  carefully  and  distinctly  defined  and  described ;  until  such  division 
is  made  the  road  districts  of  the  various  counties  must  continue  as  they 
are  at  present  defined.  Road  districts  may  be  altered,  changed,  created  or 
modified  by  the  board  of  commissioners,  as  occasion  requires.  [R.  S. 
§  871.] 

Hist.     (See    '85,   p.    162,   §    17.)      R.    S.    §    871,   re-  Comp.   leg.— Cal.     Similar:    Pol.  C.   1872,   §   2648; 

enacted  R.   C.   §   883.  repealed   1880. 

Attempted  repeal,  '09,  p.  274,  S.  B.  108,  declared 
unconstitutional.  Cunningham  v.  Thompson  (1910) 
18  I.   149,    108   P.  898. 

§  883a.  Commissioners  may  appoint  supervisor.  The  board  of  com- 
missioners in  any  county  may,  in  their  discretion,  appoint  a  road  supervisor 
for  the  county.  Such  supervisor  shall  be  skilled  and  experienced  in  the 
building,  maintenance  and  repairing  of  highways  and  bridges,  and  the 
term  of  his  office,  not  exceeding  the  legal  term  of  the  office  of  county  com- 
missioner, and  his  compensation  shall  be  fixed  by  the  board.  The  county 
surveyor  may  be  appointed  such  supervisor  if  the  board  of  commissioners 
so  determine;  and  in  that  event,  his  compensation  as  supervisor  shall  be 
distinct  from  and  in  addition  to  his- compensation  as  county  surveyor. 
Such  supervisor  shall  have  immediate  control,  subject  to  the  board  of 
commissioners,  of  all  highways  within  the  county  (except  those  within  the 
limits  of  any  incorporated  city,  town  or  village,  or  of  a  good  road  district 
or  highway  district),  including  the  construction,  maintenance,  repair  and 
improvement  thereof.  He  shall  inspect  and  oversee  all  repairs,  construc- 
tion, maintenance  and  improvement  of  such  highways,  and  the  board  shall, 
with  his  advice,  provide  a  uniform  system  for  the  maintenance  and  repair 
of  all  highways  so  that  the  same  shall  be  substantial  and  permanent. 

The  supervisor  shall  act  under  the  direction  of  the  board  and  shall  be 
subject  to  it;  he  shall  furnish  the  board  monthly  itemized  reports  showing 
the  work  and  expenditures  done  and  made  by  him,  or  under  his  direction, 
and  shall  be  independent  of  all  other  employees  and  of  all  county  officers 
except  the  board  of  commissioners.    Upon  receipt  of  his  appointment  he 
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shall  file  with  the  board  an  oath  of  office  substantially  as  provided  for 
county  employees.     ['11,  c.  60,  §  3,  p.  168.] 

Hist.     R.    C.    §    883a,    enacted   by    '11.    c.    60,    §    3,  Cited:      Kellogg    v.    McRae    (1914)    26    I.    73,    141 

p.   168.  P.    86. 

§  884.  Appointment  of  road  overseers.  At  their  first  meeting  in 
January,  in  each  county,  the  board  of  county  commissioners  shall  appoint 
one  road  overseer  for  each  road  district  in  the  county.  Such  road  overseers 
shall  be  at  all  times  subject  to  the  direction  of  the  board  of  commissioners, 
and  shall  be  removable  by  such  board,  and  their  compensation  shall  be 
fixed  by  such  board.     ['12,  c.  9,  §  1,  p.  45.] 

Hist.     '97,  p.  78,   §§   1-5;  reenacted  '99,  p.  306,   §§  Abolition    of     elected     road    overseers:     This     act 

1-5  ;  reenacted  R.   C.   §    884  ;  am.    '11,   c.   60,    §    1,   p.  abolishes  office  of  elected  road  overseer,   and   it  will 

161  ;  am.  '12,  c.  9,   §    1,  p.  45.  be  necessary  for  the   commissioners  to  appoint  new 

Attempted  repeal,    '09,   p.   274,   S.   B.   108,  declared  ones  or  reappoint  the  old.     The  decisions  hold  that 

unconstitutional.      Cunningham  v.  Thompson    (1910)  persons  elected  to  office   have   no   fixed  right  in  the 

18   I.    149,    108   P.   898.  office    and  that  the   same   may   be   abolished   at   any 

Cited:     Meservey    v.    Gulliford    (1908)     14    I.    133,  time  *>y  the  legislature.     O.  A.  G.  '11-12,  p.  91. 
93  P.   780. 

§  885.  Duties  of  road  overseers.  It  shall  be  the  duty  of  each  road 
overseer,  under  the  direction  and  control  of  the  board  of  commissioners, 
and  in  counties  having  a  road  supervisor,  under  the  direction  and  control 
of  such  supervisor,  in  respect  to  the  highways  within  his  district : 

1.  To  take  charge  of  the  public  highways. 

2.  To  keep  them  clear  from  obstructions  and  in  good  repair. 

3.  To  keep  all  roads  used  as  rural  free  delivery  mail  routes  free  from 
impassable  snow  drifts  and  build  and  maintain  such  snow  fences  as  are 
necessary  to  this  end. 

4.  To  cause  banks  to  be  graded,  bridges  and  causeways  to  be  made 
when  necessary,  keep  the  same  in  good  repair  and  renew  them  when  de- 
stroyed. 

5.  To  make  to  the  board  of  commissioners,  under  oaths,  reports  at 
such  intervals  as  may  be  fixed  by  the  board,  of  all  labor  performed  and 
expenses  incurred  in  his  district,  of  the  specific  condition  of  the  highways 
therein  and  of  such  other  matters  as  may  be  required  by  the  board ;  and  to 
make  to  the  board  from  time  to  time  as  required  by  it  such  reports  as  it 
shall  direct. 

6.  To  receive  and  present  petitions  for  new  roads,  recommend  or  dis- 
approve the  same,  and  assist  in  laying  them  out.     ['17,  c.  88,  p.  310.] 

Hist.     '90-91,  p.   190,   §   2,   reenacted  '99,  p.   127,   §  Cited:     Grice   v.     Clearwater     Timber     Co.    (1911) 

2.  reenacted  R.  C.  $885  ;  am.  '11,  c.  60,  §   1,  p.   161;  20  I.   70,   117  P.   112. 

am.  '17,  c.  88,  p.  310.  Power    of    road    overseer:     The    road    overseer    is 

Attempted  repeal,    "09,   p.   271,    S.   B.    108,  declared  1he  pr0per  party  under  our  statute  to  bring   an   ac- 

unconstitutional.      Cunningham  v.  Thompson    (1910)  t,on   to   ahate    a   nuisance  when   such    nuisance   con- 

18   I.    149,    108   P.   898.  s-ists  of   an   obstruction   to   a  public   highway   within 

Comp.  leg. — Cal.     Analogous  as  amended  office  of  his    district.      Meservey    v.    Gulliford     (1908)     14    I. 

"road    commissioner"    substituted     for     "road     over-  133,   93  P.   780. 
seer":    Kerr's  C.   §  2642. 

§  886.  Collection  of  road  poll  tax.  Every  road  overseer  is  hereby 
authorized  to  demand  payment  of  road  poll  tax  from  every  person  liable 
therefor,  and  on  the  refusal  or  omission  of  such  person  to  pay  the  same, 
he  must  collect  the  tax  by  seizure  and  sale  of  any  personal  property  owned 
by  such  person.  The  sale  may  be  made  after  five  days'  notice  of  the  time 
and  place  of  such  seizure.     ['11,  c.  60,  §  1,  p.  161.] 

Hist.     '99,    p.    392,    §    1,    reenacted    R.    C    §    886;  said  §  908.     Kootenai  Co.  v.  Hope  L.  Co.   (1907)    13 

am.    '11,    c.   60,    §    1,   P.    161.  I     262,   89   P.   1054. 

Attempted  repeal,    '09,   p.   274,   S.  B.   108,  declared  Collection   of   poll   tax:     Providing  road  overseers 

unconstitutional.      Cunningham  v.  Thompson    (1910)  return  to  clerk  of  the  board  of  county  commission- 

18  I.   149,   108  P.  898.  ers  lists  of  delinquent  persons  same  may  be  collected 

Additional     remedy:     This    section    prescribes    an  as   other   poll   taxes.      That   would   mean    in   case  of 

additional    remedy   to   that   prescribed   by    §    908    for  persons  having  property  that  it  would  become  a  lien 

the  recovery  of  road  poll  taxes,  but  does  not  repeal  upon  the  property.     O.  A.  G.  '11-12,  p.   65. 

§  887.  General  road  fund.  From  the  road  tax  collected  from  all 
sources  the  board  of  commissioners  may  annually  set  apart  a  sum  not  ex- 
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ceeding  25  per  cent  of  the  aggregate  for  general  county  road  purposes, 
from  which  they  may  direct  such  amounts  to  be  paid  as  may  be  found  nec- 
essary for  such  general  road  purposes  in  which  the  inhabitants  of  all  the 
districts  are  more  or  less  interested.  The  object  of  the  appropriation 
must  be  specified  in  each  order  made  therefor.     [R.  S.  §  874.] 


Comp.  leg. — Cal. 

Kerr's   C.    §    2651. 


Similar:     Pol.  C.    1872,   §   2653; 


Hist.  R.  S.  §  874,  reenacted  R.  C.  §  887.  At- 
tempted amendment,  '09,  S.  B.  108,  p.  274,  declared 
unconstitutional.  Cunningham  v.  Thompson,  18  I. 
149,   108  P.  898. 

§  887a.  Cost  of  highways  equitably  divided.  In  case  the  construc- 
tion, maintenance,  repair  or  improvement  of  any  highway,  or  portion 
thereof,  within  a  county  and  not  included  within  a  highway  district  or- 
ganized under  the  provisions  of  the  highway  district  law  in  such  county, 
would  also  be  for  the  benefit  of  such  highway  district,  and  the  cost  of  such 
construction,  maintenance,  repair  or  improvement  would,  if  borne  wholly 
by  such  excluded  portion,  be  an  unjust  or  unreasonable  burden  thereon; 
or  in  case  the  construction,  maintenance,  repair  or  improvement  of  any 
highway,  or  portion  thereof  within  a  highway  district  would  also  be  for 
the  benefit  of  a  portion  or  portions  of  such  county  which  are  not  included 
in  such  highway  district,  and  the  cost  of  such  construction,  maintenance, 
repair  or  improvement  would,  if  borne  wholly  by  such  highway  district, 
be  an  unjust  or  unreasonable  burden  thereon;  in  either  of  such  cases  the 
highway  board  of  such  highway  district  on  the  one  hand,  and  the  board 
of  county  commissioners  on  the  other,  shall  have  power  to  contract  each 
with  the  other  for  division  and  apportionment  of  the  cost  of  such  con- 
struction, maintenance,  repair  or  improvement.  And  in  case  they  fail  to 
agree  an  action  may  be  maintained  in  the  district  court  of  the  district 
between  such  highway  district  and  the  county,  and  the  district  court  shall 
render  such  judgment  therein  as  shall  be  just  and  equitable  in  respect  to 
such  division  and  apportionment  of  cost;  and  all  proceedings  in  such 
action  shall  be  the  same  as  in  ordinary  civil  actions  with  the  same  right 
of  appeal  and  other  rights  and  remedies  as  in  an  ordinary  civil  action  by 
or  against  a  body  politic  or  political  subdivision.     ['11,  c.  60,  §  3,  p.  168.] 

bonds  of  the  county  for  road  and  bridge  purposes, 
the  levy  for  the  payment  of  which  is  to  be  made 
against  all  the  property  in  the  county,  without 
agreeing  upon  an  apportionment  with  the  highway 
districts  within  the  county,  even  though  no  portion 
of  the  money  realized  from  such  bond  issue  is  to 
be  expended  within   the  highway  districts.     lb. 

The  board  of  county  commissioners  have  no  au- 
thority to  apportion  the  money  realized  from  road 
and  bridge  bonds  to  the  various  highway  districts 
of  the  county,  but  must  expend  the  same  themselves 
in  that  portion  of  the  county  over  which  they  have 
exclusive  jurisdiction  of  roads  and  bridges,  or  con- 
tract with  the  highway  districts  for  the  expenditure 
of  the  money  in  accordance  with  the  terms  of  this 
section.  Baker  v.  Gooding  Co.  (1914)  25  I.  506, 
*  138   P.   342. 

§  887b.      Commissioners  must  not  be  interested  in  highway  contracts. 

No  county  commissioners  shall  in  any  manner  be  interested  directly  or 
indirectly,  in  any  contract  awarded  or  to  be  awarded  by  the  board  of  com- 
missioners or  in  the  benefits  to  be  derived  therefrom  (other  than  such 
interest  as  may  arise  from  his  ownership  of  property  in  such  county,  or 
contributions  to  highway  construction  or  improvement)  ;  and  for  any  vio- 
lation of  this  provision,  such  commissioner  shall  be  deemed  guilty  of  a 
misdemeanor,  and  such  conviction  shall  work  a  forfeiture  of  his  office  and 
he  shall  be  punished  by  a  fine  not  exceeding  $500,  or  by  imprisonment  not 
to  exceed  six  months,  or  by  both  such  fine  and  imprisonment.  ['11,  c.  60, 
§  3,  p.  169.] 


Hist.  R.  C.  §  887a,  enacted  by  '11,  c.  60,  §  3,  p. 
168. 

Cited:  Baker  v.  Gooding  Co.  (1914)  25  I.  506, 
138  P.  342. 

Cross  ref.  This  section  is  identical  with  '11,  c. 
55,  §  16,  p.  129,  62:16.  Reinhart  v.  Canyon  Co. 
(1912)   22   I.  348,   125  P.  791. 

Jurisdiction:  The  county  commissioners  have  the 
right  to  issue  bonds,  after  a  legal  election  therefor, 
and  levy  taxes  to  pay  same,  for  the  purpose  of  act- 
ing under  this  statute,  and  in  case  the  respective 
boards  fail  to  agree  as  to  the  proper  apportionment 
of  the  indebtedness,  the  validity  of  the  bonds  will 
be  in  no  way  affected.  Reinhart  v.  Canyon  Co. 
(1912)    22  I.   348,   125  P.  791. 

The    board    of    county    commissioners    may    issue 


Hist.  R.  C  §  887b,  enacted  by  '11,  c.  60,  §  3, 
P.   169. 

Indictment:  An  indictment  which  fails  to  allege 
that   a   county   commissioner   was   interested  directly 


or  indirectly  in  contract  at  the  time  said  contract 
was  awarded,  does  not  state  facts  sufficient  to  con- 
stitute a  public  offense.  Re  Howell  (1915)  27  I. 
590,    150   P.    19. 


311 


c.  57  §  887c  PUBLIC  WAYS 

§  887c.  Reports  by  commissioners.  On  or  before  the  first  day  of 
February  in  each  year,  the  board  of  commissioners  shall  make  a  report 
of  the  condition  of  the  work,  construction,  maintenance  and  repair  of  all 
the  highways  within  the  county,  accompanied  by  a  map  or  maps  thereof, 
together  with  any  other  facts  necessary  for  setting  forth  generally  the 
situation  and  condition  of  the  highways  within  such  county.  Such  report 
shall  be  made  in  duplicate,  and  one  of  such  reports  shall  be  filed  in  the 
office  of  the  state  highway  commission  and  one  with  the  clerk  of  the  board 
of  county  commissioners.     ['11,  c.  60,  §  3,  p.  169.] 

Hist.      R.    C.    §    887c,    enacted    by   '11,    c.    60,    §    3,        commissioners   to   make    the    report   provided    for   in 
p.  169.  the  above  section  is  a  breach  of  official  duty.     Rob- 

railure  to  make  report:     The  failure  of  the  county        inson  v-  Huffaker   (1912)    23  I.   173,   129  P.   334. 

§  887d.  Same.  On  or  before  the  first  day  of  February  of  each  year, 
the  board  of  commissioners  shall  make  and  file  in  their  office  a  full,  true 
and  correct  statement  of  the  financial  condition  of  the  county  in  respect 
to  highways  on  the  first  Monday  of  the  preceding  January,  and  of  their 
expenditures  and  appropriation  for  highway  purposes  during  such  pre- 
ceding year;  a  copy  of  such  statement  shall  be  published  in  at  least  one 
issue  of  some  newspaper  published  in  the  county.     ['11,  c.  60,  §  3,  p.  169.] 

Hist.      R.    C.    §    887d,    enacted   by    '11,    c.    GO,    §    3,  Cited:      Robinson    v.    Huffaker    (1912)    23    I.    173, 

p.    169.  129   P.   334. 

§  888.  Contracts  for  repair  of  highways.  The  county  commission- 
ers shall,  at  least  three  weeks  prior  to  their  regular  meeting  in  January 
or  July,  or  at  such  other  times  as  may  become  necessary,  cause  notice  to 
be  published  in  some  newspaper,  published  in  the  county,  for  sealed  pro- 
posals to  be  received  by  said  board  for  keeping  in  repair  and  improving 
the  public  roads  and  highways  in  all  districts,  set  apart  as  contract  road 
districts;  and  each  proposal,  or  bid,  so  submitted  to  the  board,  shall  be 
accompanied  by  a  bond  conditioned  for  the  faithful  performance  of  the 
duties  of  the  contract,  which  may  be  entered  into  by  and  between  the  party 
making  the  proposal,  or  bid,  and  the  board  of  county  commissioners,  in  a 
sum  not  less  than  double  the  amount  of  the  bid  for  improvement  and 
keeping  in  repair  the  roads  and  highways  within  the  district  proposed, 
the  bond  to  be  secured  by  two  or  more  sureties  who  shall  justify  in  the 
same  form  and  manner  as  is  required  on  bonds  of  county  officers:  Pro- 
vided, That  all  bidders  shall  be  residents  of  the  road  districts  which  they 
contract  for.  At  the  time  stated  in  the  notice,  the  board  of  county  com- 
missioners shall  open  and  examine  the  proposals,  or  bids,  and  award,  to 
the  lowest  or  best  bidder,  the  contract  for  not  less  than  two  nor  more  than 
three  years  for  the  respective  contract  road  districts :  Provided  further, 
That  the  board  shall  reserve  the  power  to  reject  any  and  all  bids.  ['07, 
p.  163,  §  1.] 

Hist.  '93,  p.  184,  §  2  ;  '95,  p.  22,  §  1,  reenacted  Release  of  contractor:  A  board  of  county  com- 
'99,  p.  127,  §  3  ;  am.  '07,  p.  163,  §  1,  reenacted  R.  C.  missioners  has  neither  express  nor  implied  power  to 
§  888.  accept  the  resignation  of  a  bidder  to  whom  they 
Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de-  ha^e  duly  and  regularly  awarded  a  road  contract 
ciared  unconstitutional.  Cunningham  v.  Thompson  ?n.deT  }hl%  a™  the  following  sections  ;  it  is  to  the 
mq,m  ,aI  1/)Q  iASp  oqo  interest  oi  the  county  that  such  contracts  be  en- 
(1910)  18  I.  149,  108  ±\  898.  forced  and  against  its  interest  to  reiease  the  con- 
Cross  ref.  Justification  of  sureties  on  bonds  of  tractors  from  their  obligations.  Corker  v.  Comrs 
county  officers:     §  289.  of   Elmore   Co.    (1904)    10  I.   255,   77  P.   633. 

§  889.  Duties  of  contractors.  Any  person  or  persons  contracting 
as  provided  in  this  article,  shall  cause  all  roads  and  highways  in  their 
respective  districts  to  be  kept  clear  of  obstruction,  and  in  good  repair, 
banks  to  be  graded,  bridges  and  crossings  to  be  made  where  the  same  may 
be  necessary  to  keep  the  same  in  good  repair,  put  in  snow  bridges  when 
snow  roads  are  used  during  the  winter  months,  whenever  the  same  may 
be  required,  and  shall  use  reasonable  diligence  in  keeping  each  road  pass- 
able.    ['07,  p.  163,  §  2.] 
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Hist.     *93,  p.  184,  §  2,  reenacted  '99,  p.  127,  §  16;  Cited:      Corker    v.    Comrs.    of    Elmore    Co.    (1904) 

am.  '07,  p.  163,  §  2,  reenacted  R.  C.  §  889.     Attempt-        10  I.  255,   77  P.  633. 
ed  repeal,  '09,  S.  B.  108,  p.  274,  declared  unconstitu- 
tional.    Cunningham  v.  Thompson,  18  I.  149.   108  P. 
898. 

§  890.  Failure  to  perform  contract.  The  board  of  county  commis- 
sioners, or  the  commissioner  of  any  commissioner  district,  upon  learning 
that  any  of  the  public  roads  are  not  repaired  and  kept  in  good  order  by 
any  one  contracting  to  do  so  in  a  contract  road  district,  shall  have  power 
and  shall  cause  the  same  to  be  done  by  placing  labor  thereon;  and  such 
expense  shall  be  retained  from  any  amount  that  may  be  due  him  on  his 
contract,  and  should  that  be  insufficient,  or  nothing  be  due  thereon,  the 
deficiency  or  whole  amount,  as  the  case  may  be,  shall  be  collected  from 
his  bondsmen,  as  other  liabilities:  Provided,  That  each  commissioner 
shall  act  only  within  his  commissioner  district,  except  at  the  regular  meet- 
ings of  the  board  of  county  commissioners.     ['07,  p.  163,  §  2.] 

Hist.     '93,  p.  184,  §  2,  reenacted  '99,  p.  127,  §   16;  Cited:      Corker   v.    Comrs.    of   Elmore    Co.    (1904) 

am.  '07,  p.   163,   §   2,  reenacted  R.  C.  §   890.  10  I.  255,  77  P.  633. 

§  891.  Allowance  of  contractors'  claims.  The  several  amounts  al- 
lowed to  the  contractors  in  the  several  and  respective  contract  road  dis- 
tricts, shall  be  audited  and  allowed  as  other  claims  against  the  county,  by 
the  board  of  county  commissioners  at  their  regular  meeting,  and  shall  be 
paid  quarterly.     ['07,  p.  163,  §  2.] 

Hist.     '93,  p.  184,  §  2,  reenacted  '99,  p.  127,  §   16;  Cited:      Corker   v.    Comrs.    of    Elmore   Co.    (1904) 

am.    '07,    p.    163,    §    2,    reenacted    R.    C.    §    891.      At-        10  I.  255,  77  P.  633. 
tempted    repeal,     '09,     S.    B.     108,    p.     274,    declared 
unconstitutional.      Cunningham   v.    Thompson,    18    I. 
149,   108  P.  898. 

§  892.  Collection  of  poll  tax  in  contract  districts.  In  all  road  dis- 
tricts set  apart  as  contract  road  districts  the  road  poll  tax  therein  shall  be 
collected  by  the  tax  collector,  and  be  by  him  paid  into  the  county  treasury 
and  applied  to  the  county  road  fund.     ['07,  p.  163,  §  2.] 

Hist.     '93    p.  184,   §  2,  reenacted  '99,  p.  127,  §  16;  Cited:      Corker    v.    Comrs.    of    Elmore    Co.    (1904) 

am.   '07,  p.   163,  §   2,  reenacted  R.  C.  §   892.  10  I.  255,  77  P.  633. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
clared unconstitutional.  Cunningham  v.  Thompson 
(1910)   18  I.  149,  108  P.  898. 

§  893.  Every  city  a  road  district.  Each  incorporated  city,  town  or 
village  in  this  state  constitutes  a  separate  road  district  under  this  title, 
and  the  city  council  of  each  city,  and  the  board  of  trustees  of  each  town 
or  village,  as  far  as  relates  to  their  city,  town  or  village,  have  the  powers 
conferred,  and  must  perform  the  duties  imposed,  upon  the  board  of  county 
commissioners  of  their  respective  counties  by  this  chapter.  Each  city 
council  and  board  of  trustees  must  appoint  a  road  overseer,  who  must, 
within  such  city,  town  or  village,  have  the  powers  conferred,  and  perform 
the  duties  imposed  by  this  chapter,  upon  road  overseers ;  and  each  city 
council  or  board  of  trustees  may  remove  the  overseer,  or  may  require  a 
bond  or  settlement  from  him  at  any  time,  and  must  fill  any  vacancy  in 
such  office ;  and  regulate  the  length,  grade  and  size  of  bridges,  causeways 
and  culverts ;  may  provide  for  the  construction  and  maintenance  of  sewers, 
sidewalks  and  street  crossings,  and  the  grade  and  construction  and  main- 
tenance of  streets  and  alleys,  and  have  all  the  powers  as  to  streets  and 
alleys  conferred  by  their  respective  charters  or  acts  of  incorporation,  and 
by  this  chapter.     ['95,  p.  132,  §  1.] 

Hist.      (See   '85,  p.   162,   §   43.)     R.  S.   §   887;  am.  Liability  for  defective  streets:     Cities  and  villages 

'95,  p.  132,  §   1,  reenacted  '99,  p.  270,  §   1,  reenacted  incorporated  under  the  general  laws  of  the  state  are 

R.   C.   §   893.  liable   for   negligent  discharge    of   the   duty    imposed 

Attempted  amendment,   '09,  p.  274,   S.   B.    108,  de-  on  them  of  keeping  streets  in  a  reasosably  safe  con- 

clared   unconstitutional.      Cunningham   v.   Thompson  dition  for  travelers.     Moreton  v.  St.  Anthony  (1904) 

(1910)   18  I.  149,  108  P.  898.  9  I.  532,  75  P.  262. 

Cited:      Lewiston  v.   Booth    (1893)    3  I.   692,   34  P.  Cross  ref.     Cities  may   proceed  under  either  stat- 

809;   Careon  v.  Genesee    (1903)    9  I.   244,   74  P.  862;  ute  §  2240  R.  C.     O.  A.  G.  '05-06,  p.  146. 

Mountain   Home  v.   Elmore  Co.    (1904)    9   I.   410,   75  This  section  incorporated  by  reference   into  high- 

P.    65;   Sandpoint  v.   Doyle    (1905)    11   I.   642,   83  P.  way  district  law:     62:41. 
598.     (In  brief  of  counsel)   Kellogg  v.  McRae  (1914) 
26  I.  73. 

313 


c.  57  §  893a  public  ways 

§  893a.  Sign  posts.  It  is  hereby  made  the  duty  of  the  county  com- 
missioners of  the  different  counties  of  the  state  of  Idaho  and  the  com- 
missioners of  the  highway  districts  in  the  state  of  Idaho  to  place  and 
maintain  at  all  main  road  intersections  and  main  road  crossings  printed 
signs  indicatng  the  direction  to  the  nearest  city,  town  or  village  and  num- 
ber of  miles  to  such  city,  town  or  village.  All  such  signs  shall  be  in  letters 
sufficiently  large  so  that  they  may  be  easily  read  by  those  using  the  public 
highways:  Provided,  however.  That  it  shall  not  be  required  of  said  com- 
missioners to  place  any  such  sign  posts  within  one-half  mile  of  any  city, 
town  or  village.     ['17,  c.  95,  §  1,  p.  326.] 

Hist.     '17,   c.  95,   §   1,   p.   326. 

§  893b.  Same:  Penalty  for  defacing.  It  shall  be  unlawful  for  any 
person  to  deface  or  destroy  any  signs  provided  for  in  the  preceding  section, 
and  any  person  found  guilty  thereof  shall  be  deemed  guilty  of  a  misde- 
meanor. 

Hist.     '17,  c.  95,   §  2,  p.  327.     Rewritten  in  singu- 
lar number. 

ARTICLE  4. 
HIGHWAY  TAXES. 

§  894.  Road  poll  and  per  capita  tax.  The  board  of  county  com- 
missioners shall  levy  a  road  poll  tax  for  the  highway  purposes  of  the  county 
upon  each  able-bodied  adult  male  person  between  the  ages  of  21  and  50 
years  within  the  county,  including  persons  within  incorporated  cities, 
towns  and  villages,  honorably  discharged  soldiers  and  sailors  of  the  civil 
war  and  the  Spanish-American  war  excepted;  such  road  poll  tax  to  be  of 
such  amount  as  may  be  fixed  by  the  board  of  county  commissioners,  not 
exceeding  the  sum  of  $4,  to  be  paid  into  the  road  fund  of  the  county. 
Such  tax  shall  not  be  payable  otherwise  than  in  money,  and  shall  be  col- 
lected, paid  over  and  accounted  for  by  the  road  overseers  from  persons 
liable  therefor  within  their  respective  districts,  unless  the  tax  collector 
is  designated  for  that  purpose  by  the  board  of  county  commissioners  as 
hereinafter  provided.  Road  poll  taxes  due  from  such  persons  within  in- 
cluded municipalities  shall  be  collected  by  such  persons  as  the  board  of 
commissioners  may  determine :  Provided,  That  when  any  such  tax  is  col- 
lected within  the  limits  of  any  incorporated  city,  town  or  village,  75  per 
cent  of  any  sum  so  collected  shall  be  paid  over  to  such  city,  town  or  village 
for  the  benefit  of  its  road  fund :  And,  Provided  further,  That  all  road  poll 
tax  collected  outside  incorporated  cities,  towns  and  villages  and  road  dis- 
tricts organized  under  the  highway  district  law  shall  be  apportioned  to 
and  used  within  the  respective  road  districts  where  collected. 

The  board  will  make  and  enforce  rules  and  regulations  for  the  collec- 
tion of  road  poll  taxes,  and  at  the  time  of  levying  the  same  may  provide 
for  the  collection  thereof  by  the  tax  collector  of  the  county  in  place  of  the 
road  overseers.  On  or  before  the  15th  day  of  November  in  each  year, 
the  clerk  of  the  board  of  commissioners  shall  transmit  to  the  tax  collector 
of  the  county  a  list  of  all  persons  on  the  road  poll  tax  list  of  the  county 
whose  road  poll  taxes  are  delinquent,  and  such  delinquent  road  poll  taxes 
shall  be  collected  as  other  taxes  are  collected,  and,  when  collected,  shall  be 
paid  to  the  county  treasurer  to  the  credit  of  the  road  fund :  Provided,  That 
whenever  such  road  poll  taxes  are  collected  from  persons  within  the  limits 
of  any  highway  district  which  may  have  been  organized  under  the  high- 
way district  law,  95  per  cent  of  the  amount  thereof  shall,  as  fast  as  col- 
lected, be  paid  to  the  treasurer  of  such  highway  district.  ['15,  c.  52,  p.  139.] 

Hist.      (See   '85,   p.   162,    §   20.)      R.   S.   §   880;  am.  p    8;  am.  '15,  c.  52,  p.  139.     Attempted  amendment, 

'01,   p.   297,    §    1,   reenacted  R.  C.   §   894  ;  am.   '11,  c.  '09,     S.    B.    108,    p.    274,    declared    unconstitutional. 

44,  §8   1,  2,  p.  101;  am.  '11,  c.  60,  §   1,  subd.  894,  p.  Cunningham  v.  Thompson,   18  I.   149,   108,  P.  898. 
162 '('see  O.  A.  G.   '11-12,  p.  92)  ;  am.  '12,  c.  4,   §   1, 
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Cross  ref.  Collection  of  city  highway  taxes:  § 
2240.  Collection  of  poll  taxes  in  highway  districts : 
67:33.     Exemption  of  mi litamen:     37:72. 

Cited:     Kellogg  v.  McRae    (1914)    26  I.  73,    141   P. 

86. 


Within  included  municipalities:  This  phrase  evi- 
dently means  included  within  municipalities,  re- 
ferring as  it  does  to  persons  within  incorporated 
cities.  The  words  have  simply  been  transposed. 
O.  A.  G.  '11-12,  p.  91. 


§  895.  Overseers  must  make  road  poll  lists.  Each  road  overseer 
must,  within  20  days  after  his  qualification,  deliver  to  the  clerk  of  the 
board  a  list  of  the  persons  in  his  district  liable  to  road  poll  tax.  This  list 
must  be  laid  before  the  board  at  its  first  meeting  held  thereafter.  Each 
overseer  must,  from  time  to  time,  add  to  his  list  the  names  of  persons  of 
his  district  who  were  omitted  from  the  original  list,  or  who  have  become 
liable  to  a  road  poll  tax  in  such  district  since  the  original  list  was  made. 
['12,  c.  9,  §  2,  p.  46.] 


Hist.  R.  S.  §  881,  reenacted  R.  C.  §  895  ;  am.  *11, 
c.  60,  §  1,  subd.  895,  p.  162  ;  am.  '12,  c.  9,  §  2,  p. 
46.  Attempted  amendment,  '09,  S.  B.  108,  p.  274, 
declared  unconstitutional.  Cunningham  v.  Thomp- 
son,   18  I.   149,   108  P.  898. 


Comp.   leg. — Cal.      Similar 
repealed   1880. 


Pol.    C.    1872,    §2658  ; 


§  896.  Estimate  of  road  taxes.  The  board  of  commissioners  must 
each  year,  at  the  meeting  at  which  they  are  required  to  levy  the  property 
tax  for  county  purposes,  estimate  the  probable  amount  of  property  tax 
for  road  purposes  and  the  probable  amount  of  property  tax  for  bridge 
purposes  which  may  be  necessary  for  the  ensuing  year  over  and  above  any 
road  poll  tax  which  may  have  been  levied,  and  must  regulate  and  fix  the 
amount  of  property  road  tax  and  the  amount  of  property  bridge  tax,  and 
levy  the  same  thereby.     ['11,  c.  60,  §  1,  p.  162.] 


Hist.  R.  S.  §  882,  reenacted  R.  C.  §  896;  am.  '11, 
c.  60,  §  1,  p.  162.  Attempted  amendment,  '09,  S.  B. 
108,  p.  274,  declared  unconstitutional.  Cunningham 
v.   Thompson,   18  I.   149,   108  P.  898. 

Comp  leg.— Cal.  Similar:  Pol.  C.  1872,  §  2659; 
Kerr's  C.  §   2653. 

Cross  ref.  Duty  of  city  or  town  to  construct  and 
maintain  bridges  within  its  corporate  limits :  §  2242. 

Cited:  Kellogg  v.  McRae  (1914)  26  I.  73,  141 
P.  86;  Good  Road  Dist.  No.  2  v.  Wash.  Co.  (1915) 
27   I.  732,   152  P.   183. 

Construction:  This  section  is  mandatory,  and  is 
not  dependent  for  enforcement  on  action  under  sec- 
tion 901.  Potlatch  L.  Co.  v.  Comrs.  of  Latah  Co. 
(1916)    29  I.   399,   160  P.  256. 

Construed  with  other  sections:  To  further  carry 
out  the  policy  expressed  herein,  the  legislature  has 
enacted  the  following:  §  874a,  §  882,  '13,  c.  58,  § 
99,  p.  203,  §  882a,  §  882b,  §  900.  Potlatch  L.  Co.  v. 
Comrs.   of   Latah    Co.    (1916)    29   I.   399,    160   P.   256. 


Bond  issue :  The  ordinary  and  usual  expense  of 
keeping  roads  and  bridges  in  repair  cannot  be  paid 
out  of  a  bond  issue,  but  the  expense  of  a  systematic 
improvement  of  roads  and  bridges  may  be  paid  out 
of  a  bond  issue.  Ind.  H.  Dist.  No.  2  v.  Ada  Co. 
(1913)  24  I.  416  (erroneously  cited  §  869),  134  P. 
542. 

Bridges  part  of  road  system:  Bridges  and  roads 
are  but  parts  of  one  general  system,  and  in  con- 
templation of  a  bond  issue,  it  is  not  necessary  for 
county  commissioners  to  estimate  the  respective 
cost  of  bridges  and  roads  to  be  built  by  said  bonds. 
(Ailshie,  J.  dissents.)  Ind.  H.  Dist.  No.  2  v.  Ada 
Co.    (1913)    24  I.  416,   134  P.   542. 

Commissioners  not  subject  to  mandate  proceed- 
ings: County  commissioners  must  make  an  annual 
estimate  of  the  probable  amount  of  money  necessary 
for  general  road  purposes,  and  having  used  their 
best  judgment  are  not  subject  to  mandate  or  con- 
tempt proceedings.  Potlatch  L.  Co.  v.  Comrs.  of 
Latah  Co.   (1916)    29  I.  516,   160  P.  260. 


§  897.  Road  tax  receipts.  At  the  time  of  levying  the  road  poll  tax 
the  board  of  county  commissioners  must  provide  proper  blank  road  poll 
tax  receipts,  to  be  signed  by  the  clerk  of  the  board,  and  must  deliver  to 
each  road  overseer  a  number  thereof  equal  to  the  number  of  persons  in 
their  respective  districts  liable  for  road  poll  tax,  take  receipts  therefor  and 
charge  the  road  overseer  receiving  the  same  therewith;  but  credit  must 
be  given  to  each  road  overseer  for  all  unsold  blank  road  poll  tax  receipts 
returned  to  the  clerk  of  the  board  of  commissioners.  ['11,  c.  60,  §  1,  p.  163.] 


Comp.  leg. — Cal. 

repealed   1883. 


Similar:     Pol.  C.   1872,   §   2660 


Hist.  R.  S.  §  883,  reenacted  R.  C.  §  897  ;  am.  '11, 
c.  60,  §  1,  p.  163.  Attempted  amendment,  '09,  S.  B. 
108,  p.  274,  declared  unconstitutional.  Cunningham 
v.   Thompson,   18  I.   149,    108  P.  898. 

§  900.  Levy  of  property  road  tax.  The  tax  for  general  road  pur- 
poses must  be  levied  by  the  board  of  county  commissioners  at  their  session 
when  the  tax  is  by  them  levied  for  county  purposes  and  must  be  collected 
by  the  same  officers  and  in  the  same  manner  as  other  state  and  county 
taxes  are  collected,  and  paid  into  the  county  treasury  and  apportioned  to 
the  county  road  fund,  except  that  25  per  cent  of  that  portion  of  such  tax 
which  shall  have  been  levied  upon  property  within  the  limits  of  any  in- 
corporated city,  town  or  village  must  be  apportioned  to  such  city,  town  or 
village  for  the  road  fund  of  such  city,  town  or  village;  and  if  there  be 
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within  the  county  any  taxing  district  organized  under  any  law  of  this 
state  providing  for  the  apportionment  of  any  portion  of  such  tax  to  such 
taxing  district,  that  portion  of  such  tax  which  may  have  been  levied  upon 
property  within  the  limits  of  such  taxing  district  shall  be  paid  and  applied 
as  provided  in  such  law.     ['13,  c.  155,  p.  524.] 


Hist.  R.  S.  §  886;  '90-91,  p.  190,  §  3,  reenacted 
'99,  p.  127,  §  4,  reenacted  R.  C.  §  900  ;  am.  '11,  c. 
60,  §  1,  subd.  900,  p.  163;  am.  '13,  c.  155,  p.  524. 
Attempted  repeal,  '09,  S.  B.  108,  p.  274,  declared 
unconstitutional.  Cunningham  v.  Thompson,  18  I. 
149,    108  P.  898. 

Cross  ref.  Amount  of  levy  for  general  road  pur- 
poses and  repair  and  construction  of  bridges:  '13, 
c.  58,  §  99,  pp.  203-4.  Section  incorporated  by  ref- 
erence in  highway  district  law:     62:37-8. 

Cited:  Canyon  Co.  v.  Toole  (1902)  8  I.  501,  69 
P.  320;  Shoshone  Highway  Dist.  v.  Anderson  (1912) 
22  I.  109,  125  P.  219  ;  Ind.  Highway  Dist.  v.  Ada 
Co.  (1913)  24  I.  416,  134  P.  542;  Kellogg  v.  McRae 
(1914)  26  I.  73,  141  P.  86;  (in  brief  of  counsel) 
Good  Road  Dist.  No.  2  v.  Wash.  Co.  (1915)  27  I. 
732. 

Construction :      This   section  is  mandatory,   and   is 


not  dependent  for  enforcement  on  action  under  § 
901.  Potlatch  L.  Co.  v.  Comrs.  of  Latah  Co.  (1916) 
29  I.   399,   160  P.  256. 

Construed  with  other  sections:  To  further  carry 
out  the  policy  expressed  herein,  the  legislature  has 
enacted  the  following:  §  874a,  §  882,  '13,  c.  58,  § 
99,  p.  203,  §  882a,  §  882b,  §  896.  Potlatch  L.  Co.  v. 
Comrs.  of  Latah  Co.   (1916)   29  I.  399,  160  P.  256. 

Levy  mandatory:  The  duty  is  mandatory  upon 
the  board  of  county  commissioners  to  levy  a  general 
property  tax  annually  for  the  maintenance  and  im- 
provement of  the  established  public  highways.  Pot- 
latch L.  Co.  v.  Comrs.  of  Latah  Co.  (1916)  29  1. 
399,   160  P.   256. 

Levy  in  municipalities:  This  section  authorizes 
county  commissioners  to  levy  a  road  tax  on  property 
in  towns  and  villages.  Genesee  v.  Latah  Co.  (1894) 
4  I.   141,  36  P.  701. 


§  901.  Levy  of  special  road  tax.  That  when  a  majority  of  the  resi- 
dent taxpayers  of  any  road  district  in  such  county,  at,  or  before  the  time 
of  making  such  levy,  shall  have  petitioned  such  board  of  county  commis- 
sioners for  the  levy  of  a  special  property  road  tax  for  their  particular 
district,  then  the  said  board  of  county  commissioners  shall  levy  a  special 
property  road  tax  at  such  rate  as  in  the  petition  set  forth  therefor,  not 
exceeding  25  cents  on  each  $100  of  the  assessed  valuation  on  all  the  tax- 
able property  in  such  district.  The  proceeds  of  such  special  property  road 
tax  shall  be  expended  only  within  the  district,  or  for  the  benefit  of  the 
district  from  which  it  was  collected :  Provided,  That  whenever  a  majority 
of  the  resident  taxpayers  of  any  district  shall  have  petitioned  the  board 
of  county  commissioners  for  the  levy  of  a  special  property  road  tax,  and 
at  the  same  time  have  embraced  or  included  in  said  petition  a  request  that 
said  special  tax  when  so  levied  may  be  paid  by  labor  upon  the  highways 
in  their  district,  the  board  of  county  commissioners  shall  spread  upon  their 
minutes  an  order  directing  that  the  special  property  road  tax  so  petitioned 
for  and  levied  may  be  paid  by  labor  by  the  taxpayers  in  said  district.  The 
determination  of  the  board  of  county  commissioners  as  to  whether  any 
petition  has  been  signed  by  persons  of  the  required  number  and  qualifica- 
tions shall  be  conclusive. 

Upon  any  such  levy  being  made  by  the  board  of  county  commissioners 
under  this  section,  it  shall  be  the  duty  of  the  clerk  of  the  board  to  transmit 
to  the  county  auditor  and  assessor  certified  copies  of  the  resolution  pro- 
viding for  such  levy.  The  imposition  of  the  special  property  road  tax 
authorized  by  this  section  is  not  an  essential  or  integral  part  of  the  high- 
way system  provided  for  by  this  chapter,  and  the  imposition  of  any  such 
tax  shall  always  be  discretionary  with  the  board  of  county  commissioners. 
['13,  c.  153,  p.  522.] 


Hist.  '01,  p.  78,  §  1  ;  am.  '07,  p.  572,  §  1,  re- 
enacted  R.  C  §  901  ;  am.  '11,  c.  60,  §  1,  subd.  901, 
P.  163;  am.  '12,  c.  11,  §  1,  p.  47;  am.  '13,  c.  153, 
P.  522.  Attempted  repeal,  '09,  S.  B.  108,  p.  274,  de- 
clared unconstitutional.  Cunningham  v.  Thompson, 
18  I.    149,    108   P.   898. 

Cross  ref.  This  section  incorporated  by  reference 
in  highway  district  law:     62:37,  43. 

Cited:  Kellogg  v.  McRae  (1914)  26  I.  73,  141  P. 
86;  Potlatch  L.  Co.  v.  Comrs.  Latah  Co.  (1916)  29 
I.   399,   160  P.  256;  29  I.  516,    160  P.  260. 

Constitutionality:  This  act  in  providing  for  a 
special  property  road  tax  on  property  otherwise 
taxed  for  general  road  purposes,  does  not  authorize 
double  taxation  within  the  meaning  of  Const.  VII,  5. 
Humbird  L.  Co.  v.  Kootenai  Co.  (1904)  10  I.  490, 
79  P.   396. 

Construction:  This  section  provides  for  a  levy  in 
addition    to   those    provided  for    in    §§    882,    896    and 


900,  but  does  not  take  the  place  of  them.  Potlatch 
L.  Co.  v.  Comrs.  of  Latah  Co.  (1916)  29  I.  399, 
160    P.   256. 

Apportionment  to  municipalities:  In  the  matter 
of  the  special  highway  tax,  levied  by  the  county 
commissioners,  25  per  cent  collected  within  the  city 
or  village  must  be  repaid  to  the  city  or  village. 
O.  A.   G.   '11-12,  p.  65. 

Time  of  levy:  There  being  no  time  provided  for 
the  making  of  the  said  special  property  tax  levy,  it 
follows  that  said  levy  may  be  made  at  any  time  after 
the  highway  law  became  effective,  and  before  or  at 
the  time  the  usual  county  levy  is  made  for  county 
and  state  purposes.     O.  A.  G.   '11-12,  p.  91. 

Valuation :  The  special  property  tax  should  be 
levied  not  on  the  assessed  valuation  of  the  previous 
"-ear,  but  on  the  assessed  valuation  of  this  year. 
O.  A.  G.   '11-12,  p.  90. 
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§  902.  Copy  of  levy  to  be  sent  to  road  overseers.  Upon  the  making 
of  such  levy,  the  auditor  must,  before  the  first  day  of  the  next  succeeding 
April,  make,  under  his  seal,  and  mail  to  the  postoffice  address  of,  or  de- 
liver in  person  to,  each  road  overseer  in  each  district  in  the  county,  if  the 
assessment  covers  the  entire  county,  and  otherwise  to  the  road  overseers 
of  such  road  district  or  districts  in  which  a  levy  for  special  road  tax  shall 
have  been  made,  a  copy  of  such  resolution  or  resolutions  and  a  description 
of  all  taxable  property  in  his  road  district,  together  with  the  names  of 
the  owners  thereof,  as  the  same  appears  on  the  assessment  books  of  the 
last  preceding  year;  and  also  the  amount  of  taxes  due  from  each  person, 
firm,  or  corporation  therein  named;  and  he  shall  also  make  and  retain  in 
his  office  copies  thereof,  showing  the  names  of  all  persons,  firms  and  cor- 
porations owning  property  in  the  county  subject  to  the  tax  herein  pro- 
vided for,  together  with  the  amount  due  from  each.  And  at  the  time  he 
makes  the  entries  in  the  assessment  book  of  his  county,  under  the  pro- 
visions of  section  1707  of  these  codes,  he  shall  enter  therein,  under  appro- 
priate heading,  the  amount  of  said  taxes  opposite  the  name  of  the  person 
to  whom  the  property  upon  which  the  same  is  assessed  belongs,  as  is 
shown  by  said  assessment  book.     [R.  C.  §  902.] 

Hist.      '01,   p.   78,    §    2  ;   am.   '07,   p.   572,    §    1  ;   am.        274,      declared     unconstitutional.        Cunningham     v. 
R.    C.    §    902.      Attempted   repeal,    '09,    S.    B.    108,    p.        Thompson,    18    I.    149,    108   P.   898. 

§  905.  Delinquency  of  tax:  Fund.  The  taxes  herein  provided  for 
shall  become  delinquent  at  the  same  time  and  in  the  same  manner  as  taxes 
levied  for  state  and  county  purposes  become  delinquent,  and  thereafter 
shall  be  payable  in  money,  and  not  otherwise,  and  all  lav/s  relating  to  the 
collection  of  delinquent  taxes  shall  be  applicable  to  the  taxes  herein  pro- 
vided for  and  to  the  collection  thereof ;  and  such  taxes  herein  provided  for 
as  shall  become  delinquent,  and  as  shall  be  paid  in  money,  shall  be  kept 
by  the  county  treasurer  in  a  separate  fund  for  the  use  and  benefit  of  the 
road  district  wherein  the  property  is  situated,  upon  which  the  same  was 
levied ;  and  such  moneys  shall  be  use*d  only  for  the  purpose  of  maintaining 
the  public  highways  in  the  district  wherein  the  same  were  collected,  and 
shall  be  paid  out  only  upon  warrants  regularly  drawn  thereon  by  the 
auditor,  upon  the  order  of  the  board  of  county  commissioners,  for  bills 
presented  thereto  by  the  road  overseer  of  such  district ;  and  after  the  same 
has  been  allowed  as  other  bills  or  claims  against  the  county  are  allowed : 
Provided,  That  no  warrant  shall  be  ordered  or  drawn  upon  any  such  fund 
of  any  road  district  in  excess  of  the  amount  of  money  actually  in  the  hands 
of  the  county  treasurer  at  the  time  that  any  bill  shall  be  presented  to  the 
board  of  county  commissioners,  nor  shall  any  bill  so  presented  be  allowed 
by  the  board  of  county  commissioners  unless  there  shall  be  sufficient  funds 
in  the  hands  of  the  county  treasurer  to  pay  the  same,  nor  shall  any  liability 
against  the  county,  or  against  any  road  district,  be  created  by  the  board  of 
county  commissioners,  or  otherwise,  for  any  work  or  labor  performed  pur- 
suant to  the  provisions  of  these  sections,  unless  there  shall  be  sufficient 
moneys  in  the  hands  of  the  county  treasurer  to  the  credit  of  said  road 
district  to  pay  the  same.     ['01,  p.  78,  §  5.] 

Hist.     '01,  p.  78,  §   5,  reenacted  R.  C.  §  905.     At-        unconstitutional.      Cunningham   v.    Thompson,    18    I. 
tempted  amendment,   *09,  S.   B.   108,  p.  274,  declared        149,  108  P.  898. 

§  908.  Employers  liable  for  employees'  tax.  Corporations  and  other 
employers  in  any  county  are  responsible  for  the  road  poll  taxes  levied  or 
chargeable  against  their  employees,  and  a  notice  to  the  employer  or  man- 
aging agent  requiring  the  payment  of  the  road  poll  tax  of  the  employee, 
charges  such  employer  with  such  road  poll  tax.  Upon  notice  from  the 
clerk  of  the  board  or  from  the  road  supervisor  in  counties  having  a  road 
supervisor,  or  from  the  road  overseer  of  the  district,  or  from  the  tax  col- 
lector when  he  is  authorized  to  collect  road  poll  tax,  it  shall  be  the  duty 
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of  every  corporation  or  other  employer  within  the  county  to  transmit  to 
the  clerk  of  the  board  a  true  and  correct  list  of  all  able-bodied  adult  male 
persons  between  the  ages  of  21  and  50  years  employed  by  such  employer 
during  the  year,  and  such  lists  shall  be  kept  complete  so  as  to  show  the 
names  of  all  persons  employed  by  such  employer  during  the,  year.  It 
shall  be  the  duty  of  every  such  employer  to  withhold  from  the  wages  or 
salary  of  every  such  able-bodied  adult  male  person  between  the  ages  of 
21  and  50  years  who  shall  be  employed  by  him  for  two  weeks  or  more  dur- 
ing such  year  the  amount  of  any  such  annual  road  poll  tax  as  may  have 
been  levied  by  the  board  of  county  commissioners  and  to  pay  the  same 
over  to  the  county  treasurer  or  tax  collector  or  to  the  road  overseer  for 
the  district:  Provided,  That  every  person  whose  road  poll  tax  has  been 
paid  shall  be  entitled  to  receive  from  the  county  treasurer  or  from  the 
road  overseer  collecting  the  same  a  receipt  for  such  road  poll  tax  for  such 
year,  specifying  the  place  at  which  the  same  has  been  paid  and  the  designa- 
tion of  the  county  and  district  receiving  the  same;  and  any  person  pre- 
senting such  receipt,  or  a  valid  receipt  from  any  other  state  for  that  year, 
shall  be  exempted  for  the  remainder  of  such  calendar  year  from  the  pay- 
ment of  any  other  or  further  road  poll  tax  in  the  state  of  Idaho.  Every 
corporation  or  other  employer  who  shall  fail  to  comply  with  the  provisions 
of  this  section  shall  be  liable  to  the  county  in  the  amount  equal  to  twice 
the  amount  of  the  road  poll  tax  for  every  employee  failing  to  pay  the  tax, 
together  with  costs  of  collection,  to  be  recovered  in  an  action  therefor  by 
the  board  of  county  commissioners.  Such  double  liability  may  be  en- 
forced in  a  single  action  or  in  separate  actions,  and  the  employer's  liability 
in  respect  to  each  employee  need  not  be  pleaded  as  a  separate  cause  of 
action,  nor  shall  one  action  against  an  employer  hereunder  be  a  bar  against 
another  action  against  the  same  employer  based*  upon  the  nonpayment  of 
the  road  poll  taxes  of  other  employees,  whether  occurring  before  or  after 
the  bringing  of  the  first  action. 


"9.9,  p.  392  (R.  C.  §  886),  which  provides  an  addi- 
tional remedy  for  the  collection  of  road  poll  taxes. 
Kootenai  Co.  v.  Hope  L.  Co.  (1907)  13  I.  262,  89 
k\   1054. 

Liability  of  employers:  This  section  makes  cor- 
porations and  other  employers  of  persons  subject 
to  pay  a  road  poll  tax,  responsible  for  such  taxes 
upon  a  proper  notice  being  given  to  them,  in  case 
they  then  are  or  afterward  become  indebted  to  the 
employee   liable  for  the   tax.     lb. 

Same:  Action:  Under  this  section  the  prosecut- 
ing attorney  of  a  county  may  bring  an  action  in 
the  name  of  the  county  to  recover  from  an  employer 
the  amount  of  an  employee's  road  poll  tax  when  the 
employer  has  been  served  with  proper  notice  and  is 
indebted  to  the  employee  in  an  amount  equal  to  the 
tax.     lb. 


Hist.  R.  S.  §  901,  reenacted  R.  C.  §  908;  am.  '11, 
c.  60,  §  1,  subd.  908,  p.  164  ;  am.  '12,  c.  4,  $  2,  p.  9. 
"Overseer"  changed  to  "supervisor"  to  conform  to 
§  883a.  Attempted  amendment,  '09,  S.  B.  108,  p. 
274,  declared  unconstitutional.  Cunningham  v. 
Thompson,  18  I.  149,  108  P.  898. 

Comp.  leg.— Cal.  Similar:  Pol.  C.  1872,  §  2681; 
see  Kerr's  C.   §   2671. 

Employer:  When  answerable:  This  section  makes 
corporations  or  other  employers  of  persons,  subject 
to  pay  road  poll  tax,  answerable  for  such  tax  upon 
proper  notice  to  them,  provided  the  employer  is  in- 
debted to  the  employee  at  the  time  of  the  service  of 
such  notice  ;  otherwise,  the  employer  is  not  answer- 
able for  such  tax.  Kootenai  Co.  v.  Hope  L.  Co. 
(1907)  13  I.  262,  269,  89  P.  1054.  (Citing  R.  S. 
S   901.) 

Not   repealed :      This   section   was  not   repealed   by 

§  908a.  Same:  Credited  for  payment.  Every  person,  company  or 
corporation  paying  the  road  poll  tax  of  another  may  deduct  the  same  from 
any  indebtedness  of  such  person.     ['11,  c.  60,  §  3,  p.  169.] 

Hist.  R.  C.  §  908a,  enacted  by  '11,  c.  60,  §  3,  p. 
169. 

§  912.  Road  overseers*  reports.  Every  overseer  must  make  to  the 
commissioners,  monthly,  a  written  report,  under  oath,  containing: 

1.  The  names  of  all  persons  liable  to  the  payment  of  road  poll  taxes 
in  his  district. 

2.  The  names  of  all  who  have  paid  such  tax,  and  the  amounts  col- 
lected from  them. 

3.  The  names  of  all  delinquents,  and  the  amounts  collected  from  them. 

4.  The  number  of  road  poll  tax  receipts  sold,  and  those  returned 
unsold. 
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5.  A  full  return  by  items  of  the  amount  of  labor  performed  at  each 
separate  point  and  the  manner  in  which  and  the  time  when,  the  same  was 
done.  An  accurate  account  of  every  day  he  himself  was  employed  and 
the  nature  and  items  of  the  service  rendered. 

6.  A  statement  of  the  condition  of  the  highways  in  his  district  and  of 
the  work  done  and  materials  used  thereon.  ['11,  c.  60,  §  1,  subd.  912,  p. 
165.] 

Hist.      '90-91,    p.    190,    §    4,    reenacted    '99,    p.    127,        declared    unconstitutional.      Cunningham    v.    Thomp- 
g  5,  reenacted  R.  C.  §  912;  am.  '11,  c.  60,   §   1,  subd.        son,   18  I.   149,   108  P.  898. 
(•12,  p.  165.     Attempted  repeal,  '09,  S.  B.  108,  p.  274,  Cross  ref      Overseers  to  report  on  bridges:   §  942. 

§  913.  Same:  Special  reports.  The  commissioners  may  require 
special  reports  from  road  overseers  when  deemed  proper.     [R.  S.  §  906.] 

Hist.      R.    S.    §    906,   reenacted   R.    C.    §    913.      At-  Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §   2686: 

tempted  repeal,    '09,   S.   B.    108,  p.   274,   declared  un-        repealed   1880. 
constitutional.       Cunningham    v.     Thompson,     18    T 
149,   108   P.  898. 

§  914.  Settlements  for  money  on  hand.  The  road  overseers  must 
accompany  their  reports  with  all  moneys  remaining  in  their  hands  at  the 
date  of  the  report.  In  addition  to  the  reports  required  of  road  overseers 
in  section  912,  each  road  overseer  shall,  on  the  first  Monday  of  each  month, 
report  to  the  auditor  of  his  county  all  moneys  that  may  have  come  into 
his  hands  as  such  road  overseer  during  the  preceding  month,  stating 
therein,  particularly,  the  source  from  which  the  same  was  derived.  Upon 
receiving  such  report  the  auditor  shall  certify  to  the  treasurer  the  amount 
due  from  such  road  overseer  and  to  what  fund  or  funds  the  same  may 
belong.  Within  five  days  the  road  overseer  making  such  report  shall  pay 
over  to  the  county  treasurer  the  whole  amount  specified  in  his  report  for 
the  preceding  month.  The  treasurer  shall  then  make  and  file  with  the 
auditor  a  receipt  for  the  amount  paid,  and  the  auditor  shall  give  to  the 
road  overseer  a  release  for  the  amount  and  charge  the  treasurer  with  the 
same.     ['90-91,  p.  190,  §  5.] 

Hist.      R.    S.    §    907  ;    am.    '90-91,    p.    190,    §    5,    re-        constitutional.     Cunningham  v.  Thompson,  18  I.  149, 
enacted  '99,  p.   127,  §  6,  reenacted  R.  C.   §  914.     At-         108  P.  898. 
tempted  repeal,   '09,   S.   B.   108,  p.   274,   declared  un- 

§  915.  Penalty  for  failure  to  report.  A  failure  to  make  a  report  as 
required,  or  to  pay  over  according  to  law,  or  on  the  order  of  the  commis- 
sioners, any  moneys  in  his  hands,  subjects  the  overseer  to  a  penalty  of  $25 
to  be  recovered  in  an  action  on  his  bond,  together  with  any  balance  due 
from  him;  suit  therefor  may  be  instituted  by  the  prosecuting  attorney 
under  order  of  the  board  of  commissioners.     ['90-91,  p.  190,  §  6.] 

Hist.     '90-91,  p.   190,   §   6,  reenacted  '99,  p.   127,    §        S.    B.    108,    p.    274,    declared   unconstitutional.      Cun- 
T,    reenacted    R.    C.    §    915.      Attempted    repeal,    '09,        ningham  v.  Thompson,   18  I.   149,   108  P.   898. 

ARTICLE  5. 
LAYING   OUT,   ALTERING  AND   DISCONTINUING   HIGHWAYS. 

§  928.  Width  of  highways.  All  highways,  except  alleys  and  bridges 
and  streets  located  within  townsites,  must  be  not  less  than  50  feet  wide 
and  not  to  exceed  100  feet  wide,  except  those  now  existing  of  a  different 
width. 

Hist.  (See  '85,  p.  162,  §  10.)  R.  S.  §  932,  re-  Highways  by  prescription:  The  width  of  high- 
enacted  R.  C.  §  928  ;  am.  '11,  c.  133,  p.  419,  ap-  ways  established  by  prescription  or  public  use  must 
proved  March  1,  1911,  but  effect  of  amendment  par-  be  determined  from  a  consideration  of  the  circum- 
tially  destroyed  by  '11,  c.  60,  §  1,  approved  March  stances  peculiar  to  each  case,  and  is  presumed  to 
8,  1911,  enacting  R.  C.  §  928a,  and  fixing  width  at  be  50  feet,  unless  the  facts  clearly  indicate  that  the 
"0  feet  and  §  5,  repealing  inconsistent  legislation.  owner  limited  the  width  of  said  road  prior  to  the 
Attempted  repeal,  '09,  S.  B.  108,  p.  274,  declared  time  it  became  a  highway  by  user.  Meservey  v. 
unconstitutional.  Cunningham  v.  Thompson,  18  I.  Guilliford  (1908)  14  I.  133,  93  P.  780. 
149,   108  P.  898. 

§  928a.  County  commissioners  may  lay  out  highways.  The  board 
of  county  commissioners  may  lay  out  such  new  roads  within  the  county 
as  they  determine  to  be  necessary  (under  the  advice  of  the  county  road 
supervisor  in  counties  wherein  a  road   supervisor  shall  have  been  ap- 
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pointed).  The  right  of  way  of  any  road  shall  be  not  less  than  50  feet 
wide,  except  in  exceptional  cases,  at  the  discretion  of  the  board  of  county 
commissioners.  Said  board  may  also  change  the  width  or  location  or 
straighten  lines  of  any  road  under  which  they  take  jurisdiction,  with  the 
advice  of  the  road  supervisor,  if  there  be  a  road  supervisor  in  such  county. 
If,  in  the  laying  out,  widening,  changing  or  straightening  of  any  road, 
it  shall  become  necessary  to  take  private  property,  the  board  of  commis- 
sioners or  the  road  supervisor,  if  there  be  a  road  supervisor  in  the  county, 
with  the  consent  and  in  order  of  the  board,  shall  cause  a  survey  of  such 
proposed  road  to  be  made,  together  with  an  accurate  description  of  the 
lands  required  therefor.  Thereupon  such  board  of  commissioners  shall 
endeavor  to  agree  with  each  owner,  resident  of  said  county,  for  the  pur- 
chase of  a  right  of  way  over  his  land  included  within  such  description.  If 
they  are  able  to  agree  with  the  owner  thereof,  the  board  of  county  com- 
missioners may  purchase  the  same  and  pay  therefor  out  of  the  road  fund 
of  the  county  under  their  control,  and  such  land  shall  then  be  conveyed 
to  the  county  for  the  use  and  purpose  of  roads.  ['11,  c.  60,  §  3,  subd.  928a, 
p.  170.] 

Hist.     R.    C.    §    928a,    enacted   by    '11,    c.    60,    §    3,  vate    property,    board    must    conform    to    law    giving 

p.     170.  such     authority,     as     power    to     establish     highways 

Power  to  establish  highways:  In  order  that  rests  in  legislature  and  right  may  be  exercised 
act  of  county  commissioners  in  laying  out  high-  P"1?*11  s.u<rh  manner  as  legislature  provides  Good- 
way  be  valid,   whether  upon   public    domain   or   pri-  in«  H-  Dlst-  v-  X-  Irr-  Co-  <1917)  30  L  232«  164  P-  "• 

§  928b.  Condemnation  of  rights  of  way.  Whenever  said  board  or 
road  supervisor  shall  be  unable  to  agree  with  any  person  interested  in  any 
parcel  of  such  land,  or  such  person  shall  be  unknown  or  a  nonresident  of 
the  county,  or  a  minor,  or  insane,  or  an  incompetent  person,  they  shall 
have  the  right  subject  in  case  of  the  road  supervisor  to  the  order  of  the 
board  of  county  commissioners,  to  begin  action  in  the  name  of  the  county 
in  the  district  court  to  condemn  the  land  necessary  for  the  right  of  way 
for  such  road  under  the  provisions  of  §§  5210-5229  of  the  code  of  civil  pro- 
cedure. An  order  of  said  board,  entered  upon  the  minutes  thereof,  that 
the  land  sought  to  be  condemned  is  necessary  for  a  public  highway  and 
public  use  shall  be  prima  facie  evidence  of  such  fact.  ['11,  c.  60,  §  3, 
subd.  928b,  p.  170.] 

Hist.      R.    C.    §    928b,    enacted   by    '11,    c.    60,    §    3, 
P.   170. 

§  929.  Establishment  of  private  roads.  Private  or  byroads  may  be 
opened  for  the  convenience  of  one  or  more  residents  of  any  road  district 
in  the  same  manner  as  public  roads  are  opened,  whenever  the  board  of 
county  commissioners  may  for  like  cause  order  the  same  to  be  opened, 
the  person  for  whose  benefit  the  same  is  required  paying  the  damages 
awarded  to  land  owners,  and  keeping  such  private  or  byroad  in  repair. 
['11,  c.  60,  §  1,  subd.  929,  p.  165.] 

Hist.      (See   '85,   p.    162,    §    14.)      R.    S.    §    933,    re-  Constitutionality:      This   section    is  not   subject   to 

enacted  R.  C.  §  929  ;  am.  '11,  c.  60,  §  1,  p.  165.     At-  the    constitutional    objection    of    attempting    to   take 

tempted   repeal,   '09,   S.   B.   108,  p.   274,   declared  un-  private  property  for  private   use,   as  it  authorizes  a 

constitutional.       Cunningham    v.     Thompson,     18     I.  private  road,   when  opened,  to  be  used  for  any  pur- 

149,   108  p.   898.  pose    to   which    it   is   adapted   by   the   general    public 

Comp.  leg.— Cal.  Similar:  Pol.  C.  1872,  §  2711;  and  ^yona"y  ,inTdi!Hua„'  ^er^'n  Latah  Co'  v'  Peter" 
see  Kerr's  C.  §  2692.  son   <1892)    3  L  398'  29  P-  1089- 

Cited:     Russell  v.  Alt  (1907)   12  I.  789,  88  P.  416; 
Latah  Co.  v.  Hasfurther  (1907)   12  I.  797,  88  P.  433. 

§  930.  Record  of  title  papers.  In  all  cases  where  consent  to  use  the 
right  of  way  for  a  highway  is  voluntarily  given,  purchased,  or  condemned 
and  paid  for,  either  an  instrument  in  writing  conveying  the  right  of  way 
and  incidents  thereto,  signed  and  acknowledged  by  the  party  making  it, 
or  a  certified  copy  of  the  decree  of  the  court  condemning  the  same,  must 
be  made  and  filed  and  recorded  in  the  office  of  the  recorder  of  the  county, 
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in  which  the   land   so  conveyed   or  condemned  must   be   particularly  de- 
scribed.    [R.  S.  §  934.] 

Hist.      R.    S.    §    934,    reenacted   R.    C.    §    930.      At-  Comp.    leg. — Cal.      Same:      Pol.    C.    1872,    §    2712; 

tempted  repeal,    '09,   S.   B.    108,   p.   274,   declared  un-  Kerr's  C.  §  2693. 
constitutional.       Cunningham    v.     Thompson,     18     I. 
149,    108   P.    898. 

§  931.  Railroad  to  make  crossings.  Whenever  highways  are  laid 
out  to  cross  railroads  on  public  lands,  the  owners  or  corporations  using 
the  same  must,  at  their  own  expense,  so  prepare  their  road  that  the  public 
highway  may  cross  the  same  without  danger  or  delay,  and  when  the  right 
of  way  for  a  public  highway  is  obtained  through  the  judgment  of  any 
court,  over  any  railroad,  no  damage  must  be  awarded  for  the  simple  right 
to  cross  the  same.     ['99,  p.  405,  §  1.] 

Hist.     R.   S.  §  935  ;  am.  '99,  p.  405,  §   1,  reenacted  operation   and  does  not  apply  to  ditches  and  canals 

R.   C.    §    931.      Attempted   repeal,    '09,    S.    B.    108,    p.  that    have   been    constructed    across    public    highways 

274,      declared     unconstitutional.        Cunningham      v.  prior  to  the  time  the  same  went  into  effect.     Boise 

Thompson,   18  I.   149,    108  P.  898.  City  v.  Boise  Rapid  Transit  Co.    (1899)    6  I.   779,   59 

Comp.  leg.— Cal.      Similar:     Pol.  C.   1872,  §   2713;  p-  716- 

Kerr's  C.  §  2694.  Application:       This    section    applies    to    highways 

Cross    ref.      Supervision    of    railroad    crossings    by  across  railroads  on  public  lands  and  not  to  highways 

rublic  utilities  commission:     '17,  c.   133,  p.  442.  crossing  irrigation  canals  and  ditches.     MacCamme!- 


Construction:      This    section    is    prospective    in    its 


iy  v.  Pioneer  Irr.  Dist.   (1909)   17  I.  415,   105  P.  1076. 


§  932.  Removal  of  fences.  When  the  alteration  of  an  old  or  the 
opening  of  a  new  road  makes  it  necessary  to  remove  fences  on  land  given, 
purchased  or  condemned  by  order  of  a  court  for  road  or  highway  pur- 
poses, notice  to  remove  the  fences  must  be  given  by  the  road  overseer  to 
the  owner,  his  occupant,  or  agent,  or  by  posting  the  same  on  the  fence, 
and  if  the  same  is  not  done  within  10  days  thereafter,  or  commenced  and 
prosecuted  as  speedily  as  possible,  the  road  overseer  may  cause  it  to  be 
carefully  removed  at  the  expense  of  the  owner,  and  recover  of  him  the 
cost  of  such  removal,  and  the  fence  material  may  be  sold  to  satisfy  the 
judgment.     [R.  S.  §  936.]     . 

Hist.      R.    S.    §    936,    reenacted    R.    C.    §    932.      At-  Existing  fences:     Where  fences  were  put  on   land 

tempted   repeal,    '09,   S.   B.    108,   p.   274,  declared  un-  before  the  highway  was  laid  out,  the  remedy  of  the 

constitutional.     Cunningham  v.  Thompson,  18  I.  149,  road  overseer  is  to  pursue  the   course  prescribed  by 

108  P.  898.  this  section.     Meservey  v.  Gulliford  (1908)    14  I.  133, 

Comp.    leg.— Cal.      Same:      Kerr's   C.    §    2695    (er-         lfi8«  93  P-  789- 
roneously  cited  §   2965,   Con.  op.)    Meservey  v.   Guil- 
liford   (1908)    14   I.   133,  93  P.  780. 

§  933.  Turning  roads  across  private  lands.  If  any  person  through 
whose  lands  any  public  highway  is  established,  is  desirous  of  turning  such 
road  through  any  other  part  of  his  lands,  such  person  may,  by  petition, 
apply  to  the  county  commissioners,  to  permit  him  to  turn  such  road  through 
another  part  of  his  lands,  without  materially  increasing  the  distance  to 
the  injury  of  the  public;  and  on  receipt  of  such  petition,  accompanied  by 
a  sufficient  bond  to  pay  the  cost  and  expense  to  be  incurred  thereby,  the 
commissioners  may  appoint  three  disinterested  viewers  and  surveyor,  if 
they  deem  it  necessary,  who  must  view  the  ground  over  which  the  road 
is  proposed  to  be  turned,  and  ascertain  the  distance  such  road  will  be 
increased  by  the  proposed  alteration,  and  report  in  writing,  stating  the 
several  distances  so  found,  together  with  their  opinion  as  to  the  utility  of 
making  such  alterations;  and  if  the  viewers  report  to  the  commissioners 
that  the  prayer  of  the  petitioner  is  reasonable,  the  commissioners,  upon 
receiving  satisfactory  evidence  that  the  proposed  new  road  has  been 
opened  a  legal  width,  and  in  all  respects  made  equal  to  the  old  road  for 
the  convenience  of  travelers,  may  declare  such  new  road  a  public  high- 
way, and  make  record  thereof,  and  at  the  same  time  vacate  so  much  of 
the  old  road  as  is  embraced  in  the  new;  and  the  person  petitioning  for 
the  alteration  must  pay  all  costs  and  expense  of  the  view  and  survey,  if 
ordered :  Provided,  When  any  person  or  persons  wish  to  change  the  line 
or  location  of  any  public  highway,  he  or  they  shall  cause  notice  of  his  or 
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their  intention  to  apply  to  the  board  of  county  commissioners  of  the  county 
in  which  such  road  is  situated  at  its  next  session,  for  the  permission  to 
change  such  road  at  his  own  expense ;  to  be  published  in  the  official  news- 
paper published  in  such  county  (if  there  be  one),  if  not,  then  in  the  news- 
paper published  nearest  to  the  proposed  change,  not  less  than  three  weeks 
before  the  first  day  of  such  session  of  the  said  board,  and  shall  also 
cause  a  copy  of  the  notice  to  be  posted  at  the  post  office  (if  there  be  one), 
and  at  three  other  public  places  in  the  precinct,  at  least  20  days  before 
the  said  meeting  of  the  board,  which  notice  must  clearly  show  the  pro- 
posed change  or  changes,  and  when,  where,  and  by  whom  the  petition 
will  be  presented ;  and  at  the  time  and  place  designated  in  the  notice  he 
must  present  his  petition,  which  must  conform  to  the  notice.  Any  per- 
son or  persons  objecting  to  such  change  may,  within  10  days  thereafter, 
file  a  remonstrance  in  writing  against  it:  Provided,  That  any  person 
aggrieved  by  the  action  of  the  board  may  appeal  to  the  district  court  of 
the  county  in  the  same  manner  and  with  like  effect  as  in  other  cases  of 
appeal  from  the  action  of  the  board  of  county  commissioners.  ['07,  p. 
456,  §  1.] 

Hist.     R.  S.  §  937;  am.  '07,  p.  456,  §   1,  reenacted  Cross    ref.      Appeals   from   county    commissioners: 

R.    C.    §    933.      Attempted   repeal,    '09,    S.    B.    108,    p.        <?§    1950-1953. 
274,      declared     unconstitutional.        Cunningham      v. 
Thompson,   18  I.  149,   108  P.  898.  \ 

ARTICLE   6. 
ERECTION   AND   MAINTENANCE    OF  BRIDGES. 

§  936.  Construction  and  repair  of  bridges  on  division  line.  When- 
ever it  shall  appear  to  be  to  the  best  interests  of  the  counties  concerned  to 
build  or  repair  bridges  over  streams  which  divide  such  counties  or  divide 
a  county  and  a  highway  district  or  divide  highway  districts,  or  on  roads 
on  county  lines,  it  shall  be  lawful  for  the  commissioners  of  such  adjoining 
counties  to  enter  into  a  joint  contract  for  the  purpose  of  building  or  re- 
pairing such  bridge  or  bridges,  and,  for  such  purpose,  to  enter  into  con- 
tracts with  highway  districts  either  in  their  own  or  an  adjoining  county. 
The  one-half  of  the  whole  expense  of  building  or  repairing  shall  be  a  legal 
claim  against  and  be  paid  by  each  of  said  adjoining  counties  or  highway 
districts.  All  public  bridges  not  otherwise  specially  provided  for  are 
maintained  by  the  county  at  large  in  the  same  manner  as  highways,  and 
under  the  management  and  control  of  the  road  overseer  and  board  of 
commissioners.  The  expense  of  maintaining  and  repairing  the  same  is 
primarily  payable  out  of  the  road  fund  in  the  hands  of  the  county  treas- 
urer, and  from  road  poll  taxes.  Highway  districts  shall  have  all  the  rights 
and  powers  and  be  subject  to  all  the  obligations  of  counties  granted  or 
imposed  by  this  section,  and  in  the  exercise  thereof  may  contract  with 
counties  or  other  highway  districts  in  relation  to  the  building  and  repair 
of  bridges.     ['15,  c.  84,  p.  202.] 

Hist.     R.  S.   S   945;  am.   '03,  p.  367,   §   1;  reenact-  Cited:      (In    brief    of    counsel.)      Good    Road    Dist. 

ed  R.  C.  §  936;  am.  '11,  c.  56,  §   1,  p.  150;  am.  '15,        No.   2   v.  Washington  Co.    (1915)    27   I.   732. 
c.   84,   p.   202. 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  2124  ;  Kerr's 
C.    §    2711. 

§  937.  Emergency  bridge  fund.  Whenever  it  appears  to  the  board 
of  county  commissioners  that  the  road  fund  is  or  would  be  unreasonably 
burdened  by  the  expense  of  constructing,  maintaining  or  repairing  any 
road,  or  of  maintaining  or  repairing  any  bridge,  or  that  the  bridge  fund  is 
or  would  be  unreasonably  burdened  by  the  expense  of  constructing  any 
bridge,  or  when  the  expense  of  constructing,  maintaining  or  repairing 
any  road  or  bridge  shall  exceed  $5000,  the  said  board  may,  in  its  discre- 
tion, cause  a  portion  of  such  cost  or  expense  to  be  paid  out  of  the  current 
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expense  fund  of  the  county,  and  may  levy  a  special  tax  not  exceeding 
one-half  of  1  per  cent  on  the  taxable  property  of  the  county,  annually,  until 
the  amount  appropriated  in  aid  is  raised  and  paid.     ['11,  c.  56,  §  2,  p.  150.] 

Hist.     R.    S.    §    946;    am.    '99,    p.    127,    §    12;    am.  Emergency       denned:     The      emergency      contem- 

'05,  p.  67,  §  1  ;  reenacted  R.  C.  S  937;  am.    11,  c.  56,  plated  by  this  section   was   such   as   might   arise  out 

§   2,   p.    150.  of   the   action   pf   the   elements  in   destroying    or   in- 

Comp.     leg.— Cal.     See     Pol.     C.     1872,     §      2725  ;  Juring    roads    or    bridges,    and    not    arising    by    the 

Kerr's   C.    §    2712.  failure    of    the    legislature    to    authorize    the    levying 

Cited:     McNutt    v.    Lemhi    Co.     (1906)     12    I.    63,  aL^I   ^Vvf^  v!fX }°  ^  the.  r?ads  ^   such   con- 

84    P     1054  o'tion    as    the    board    of    commissioners    deem    they 

.                                            .  .  -              ,.,,,.  should    be   kept    in,    or    arising    because    of    inopera- 

Apportionment:      Special    taxes    levied    under    this  tive    and    void    acts    of    the    legislature    in    creating 

section     are     not     subject    to     apportionment     under  such    road   fund.      Cunningham   v     Thompson    (1910) 

§    1056.     O.   A.   G.   '13-14,   p.   34.  18  I.   149,   108  P.  898. 

§  938.  Contracts  for  construction  and  repair.  No  bridge,  the  cost 
of  the  construction  or  repair  of  which  will  exceed  the  sum  of  $100,  must 
be  constructed  or  repaired  except  on  order  of  the  board  of  commissioners. 
When  ordered  to  be  constructed  or  repaired,  the  contract  therefor  must 
be  let  out  to  the  lowest  bidder,  after  reasonable  notice  given  by  the  board 
of  commissioners,  through  the  road  overseer,  by  publication  at  least  two 
weeks  in  a  county  newspaper;  and  if  none,  then  by  three  posted  notices, 
one  at  the  courthouse,  one  at  the  point  to  be  bridged,  and  one  at  some 
other  neighboring  public  place;  the  bids  to  be  sealed,  opened,  and  the 
contract  awarded  at  the  time  specified  in  the  notice.  The  contract  and 
bond  to  perform  it  must  be  entered  into  with  the  approval  of  the  board  of 
commissioners.     [R.  S.  §  947.] 

Hist.     R.  S.   §  947,  reenacted  R.  C.  §  938.  Cited:     Andrews   v.    Comrs.    of   Ada   Co.    a900)    7 

Attempted  amendment,   '09,   p.   274,   S.   B.   108,   de-  I     453,    63    P.    592  ;    (on    rehearing)    Gilbert    v.    Can- 

r'ared  unconstitutional.      Cunningham   v.    Thompson  yon   Co.    (1908)    14   I.   437,  94   P.    1029. 

(1910)    18  I.   149,   108  P.  898. 

Comp.  leg. — Cal.  Similar:  Pol.  C.  1872,  §  2726; 
see  Kerr's  C.  §   2713. 

§  939.  Petition  for  repair  of  bridge.  If  the  road  overseer  of  any 
road  district,  chargeable  with  the  repair  of  a  bridge,  fails  to  make  the 
needed  repairs  after  being  informed  that  the  bridge  is  impassable  or  un- 
safe, and  is  requested  to  make  the  same  by  two  or  more  taxpayers  of  the 
district  in  which  it  is  situated,  or  the  two  districts  which  it  unites,  the 
taxpayers  may  represent  the  facts  to  the  board  of  commissioners,  who, 
upon  being  satisfied  that  the  bridge  is  unsafe,  must  cause  the  same  to  be 
repaired  and  must  pay  therefor  from  the  road  fund.     ['90-91,  p.  190,  §  12.] 

Hist.     '90-91,    p.    190,    §    12,    reenacted   '99,    p.    127,  Comp.  leg.— Cal.     Similar:      Pol.   C.   1872,   §   2728; 

,§    13;   reenacted    R.    C.    §    939.  a*  amended,  Kerr's  C.  §  2715. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
c'and  unconstitutional.  Cunningham  v.  Thompson 
(1910)    18  I.  149,   108  P.  898. 

§940.  Same:  For  construction  of  bridge.  When  a  bridge,  the  cost 
of  which  will  exceed  $100,  is  necessary,  any  five  or  more  taxpayers  of  the 
road  districts  interested  therein  may  petition  the  board  of  commissioners 
for  the  erection  of  such  needed  bridge.  The  board  must  thereupon  adver- 
tise such  application,  giving  the  location  and  other  facts,  for  two  weeks 
in  a  newspaper  printed  in  the  county,  if  none,  then  by  posters,  one  at  the 
proposed  location,  one  at  the  courthouse,  and  one  at  some  other  public 
place  in  the  county,  and  notify  the  overseer  to  attend  at  a  certain  time  and 
place  to  hear  the  application.     [R.  S.  §  950. J 

Hist.     R.    S.    S    950,    reenacted   R.    C.    §    940.  Comp.   leg.— Cal.     Similar:     Pol.   C.    1872,   §   2729; 

Attempted  amendment,    '09,  p.   274,   S.   B.   108,   de-        repealed    1883. 
<:!ared  unconstitutional.      Cunningham   v.    Thompson 
M910)    18  I.   149,   108  P.  898. 

§  941.  Hearing  of  petition.  On  the  day  fixed  to  hear  the  applica- 
tion, proof  of  the  notice  given  being  made  satisfactory,  the  board  must 
hear  the  petition,  examine  witnesses,  and  determine  whether  or  not  a 
bridge  is  necessary  as  petitioned  for;  if  found  to  be  so,  the  board  must 
determine  the  character  of  the  bridge  to  be  constructed,  prepare  plans 
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and  specifications,  invite  bids,  let  the  contract,  and  have  the  same  erected, 
and  provide  for  the  payment  therefor  as  herein  provided.     [R.  S.  §  951.] 

Hist.     R.   S.   §    951,   reenacted   R.   C.    §   941.  Comp.    leg. — Cal.     Same:     Pol.    C.    1872.    §    2730; 

Attempted  repeal,    '09,   p.   27  4,   S.   B.   108,  declared        repealed    1883. 
unconstitutional.      Cunningham  v.  Thompson    (1910) 
18   I.    149,    108   P.  898. 

§  942.  Reports  on  bridges.  The  road  overseers  must,  in  their  official 
reports,  give  a  full  account  of  all  bridges  of  which  they  have  in  whole  or 
in  part  the  charge  and  maintenance,  those  constructed  or  repaired,  and 
the  cost  thereof,  the  amounts  expended  thereon,  from  what  source  derived, 
and  the  present  and  prospective  condition  thereof.     [R.  S.  §  952.] 

Hist.     R.   S.   §   952,  reenacted  R.   C.   §  942.  Comp.  leg. — Cal.     Similar:     Pol.  C.   1872,   §   2731; 

Attempted  repeal,   '09,   p.   274,   S.   B.    108.  declared  repealed    1883. 
unconstitutional.      Cunningham  v.  Thompson    (1910) 
18   I.   149,    108  P.  898. 

§  942a.  Joint  county  bridges.  Any  two  or  more  counties  in  the 
state  are  hereby  empowered  to  join  in  the  construction  of  bridges  at  places 
where  such  bridges  will  be  a  direct  benefit  to  each  of  the  counties  joining 
in  the  construction  thereof.  Whenever  the  county  commissioners  of  two 
or  more  counties  deem  it  advisable  and  to  the  best  interests  of  their  re- 
spective counties  to  construct  a  bridge  at  a  place  where  it  will  be  a  direct 
benefit  to  their  respective  counties  they  may,  where  they  have  sufficient 
funds  available  for  the  construction  of  bridges  in  their  respective  coun- 
ties, join  in  a  contract  for  the  construction  of  such  bridge  and  may  deter- 
mine the  amount  of  the  cost  of  construction  of  such  bridge  that  each 
county  is  to  bear. 

When  two  or  more  counties  have  by  resolution  of  the  board  of  county 
commissioners  determined  to  construct  such  a  bridge  they  shall  proceed 
jointly  to  let  the  contract  for  the  construction  thereof  and  construct  such 
bridge  in  the  same  manner  as  bridges  are  constructed  under  the  law  in 
a  single  county.  That  prior  to  the  construction  of  such  bridge  such  county 
commissioners  of  the  respective  counties  joining  in  the  construction  there- 
of shall  enter  into  an  agreement  as  to  the  annual  cost  of  maintenance  and 
repairs  of  such  bridge,  and  the  proportion  to  be  paid  by  each  county  an- 
nually when  determined  shall  be  appropriated  and  used  by  each  of  the 
respective  counties  for  the  maintenance  and  repairs  of  such  bridge. 

That  when  any  bridge  is  so  constructed  by  the  joining  of  two  or  more 
counties  it  shall  be  a  free  public  bridge,  open  to  the  public  at  all  times 
after  the  construction  thereof.     ['13,  c.  126,  p.  473.] 

Hist.     *13,   c.    126,  p.   473. 

ARTICLE  7. 
OBSTRUCTIONS  AND  INJURIES  TO   HIGHWAYS. 

§  943.  Removal  of  encroachments.  If  any  highway  duly  laid  out 
or  erected  is  encroached  upon  by  fences,  buildings,  or  otherwise,  the  road 
overseer  of  the  district  may,  orally  or  in  writing,  require  the  encroach- 
ment to  be  removed  from  the  highway.     [R.  S.  §  960.] 

Hist.     R.   S.    §  960,   reenacted  R.   C.   §  943.  Application    of    section.     This    section    applies    to 

Attempted  amendment,   '09,  p.   274,  S.   B.   108,   de-  encroachments    upon    highways    "duly    laid    out    or 

c'ared   unconstitutional.      Cunningham   v.    Thompson  erected,"    and    does    not    apply    to    highways    estab- 

«  !  910)    18  I.  149,  108  P.  898.  lished    by    prescription    or    user    before    such    high- 

Comp.  leg.— Cal.     Pol.  C.  1872,   §   2743;  Kerr's  C.  ways   have  been  recorded   as  provided  by   law       Me- 

s    2731  servey   v.   Gulhford    (1908)    14   I.   133,   93   P.   780. 

Cited:      Stuff lebeam    v.    Montgomery    (1891)     3    I. 
20,   26  P.   125. 

§  944.  Same:  Notice  to  remove:  Notice  must  be  given  to  the  oc- 
cupant or  owner  of  the  land,  or  person  causing  or  owning  the  encroach- 
ment, or  left  at  his  place  of  residence  if  he  reside  in  the  county ;  if  not,  it 
must  be  posted  on  the  encroachment,  specifying  the  breadth  of  the  high- 
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way,  the  place  and  extent  of  the  encroachment,  and  requiring  him  to  re- 
move the  same  within  10  days.     [R.  S.  §  961.] 

Pol.    C.    1872,    §    2744; 


Hist.     R.  S.  §  961,  reenacted  R.  C.  §  944. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
clared unconstitutional.  Cunningham,  v.  Thompson 
(1910)    18  I.  149,  108  P.  898. 


Comp.    leg. — Cal.      Same  : 
Similar:     Kerr's  C.  §  2732. 

Cited:      Stuff lebeam    v.    Montgomery    (1891)    3    I. 
20,    26   P.    125. 


§  945.  Same:  Penalty  for  neglect.  If  the  encroachment  is  not  re- 
moved, or  commenced  to  be  removed,  and  diligently  prosecuted,  prior  to 
the  expiration  of  the  10  days  from  the  service  or  posting  the  notice,  the 
one  who  caused  or  owns  or  controls  the  encroachment  forfeits  $10  for 
each  day  the  same  continues  unmoved.  If  the  encroachment  is  such  as 
to  effectually  obstruct  and  prevent  the  use  of  the  road  for  vehicles,  the 
overseer  must  forthwith  remove  the  same.     [R.  S.  §  962.] 

Hist.     R.  S.  §  962,  reenacted  R.  C  §  945. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
clared unconstitutional.  Cunningham  v.  Thompson 
(1910)   18  I.  149,   108  P.  898. 

Comp.  leg. — Cal.  Same:  Pol.  C.  1872,  §  2745; 
similar:     Kerr's  C.  §  2733. 

Cited:  Stuff  lebeam  v.  Montgomery  (1891)  3  I. 
20,  26  P.  125. 

§  946.  Same :  Abatement  by  action.  If  the  encroachment  is  de- 
nied, and  the  owner,  occupant,  or  person  controlling  the  matter  or  thing 
charged  with  being  an  encroachment,  refuses  either  to  remove  or  to  per- 
mit the  removal  thereof,  the  road  overseer  must  commence  in  the  proper 
court  an  action  to  abate  the  same  as  a  nuisance;  and  if  he  recovers  judg- 
ment, he  may,  in  addition  to  having  the  same  abated,  recover  $10  for  every 
day  such  nuisance  remained  after  notice,  as  also  his  costs  in  such  action. 
[R.  S.  §  963.] 


Abatement  of  obstruction:  This  section  recog- 
nizes the  fact  that  an  encroachment  may  grow  into 
an  obstruction  such  as  to  "prevent  the  use  of  the 
road  for  vehicles,"  in  which  case  the  overseer  is 
given  the  right  to  summarily  remove  the  obstruc- 
tion. Meservey  v.  Guilliford  (1908)  14  I.  133,  152, 
93   P.    780. 


Hist.     R.  S.  §  963,  reenacted  R.  C  §  946. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
clared unconstitutional.  Cunningham  v.  Thompson 
(1910)   18  I.  149,  108  P.  898. 

Comp.  leg. — Cal.  Identical :  Kerr's  Pol.  C.  § 
2734.  (Con.  op.)  Meservey  v.  Gulliford  (1908)  14 
I.   133,  93  P.   780. 

Application  of  section :  The  penalty  prescribed 
in  this  section  applies  to  highways  "duly  laid  out 
er  erected"  and  does  not  apply  to  highways  estab- 
lished by  prescription  or  user  before  such  highways 
have  been  recorded  as  provided  by  law.  Meservey 
v.  Gulliford   (1908)    14   I.   133,  93  P.  780. 

Purpose  of  section :     This  section,   with  the  three 


preceding  ones,  was  enacted  for  the  purpose  of  re- 
moving obstructions  from  highways  and  to  prevent 
a  multiplicity  of  suits ;  it  precludes  an  action  by 
an  individual  to  abate  a  public  nuisance  in  the  ab- 
sence of  special  damage.  Stufflebeam  v.  Montgom- 
ery  (1891)    3  I.   20,   26  P.   125. 

Party  plaintiff:  The  road  overseer  is  the  proper 
party,  under  our  statute,  to  bring  an  action  to  abate 
a  nuisance  when  such  nuisance  consists  of  an  ob- 
struction to  a  public  highway  within  his  district. 
Meservey   v.    Gulliford    (1908)    14   I.    133,   93   P.    780. 

A  private  person  can  bring  such  action  only  if  he 
can  show  special  injury.  Strieker  v.  Hillis  (1909) 
15   I.   709,    99    P.    831. 


Comp.  leg. — Cal.  Same  except  "the  commissioner 
of  highways  or  road  overseer"  for  "the  road  over- 
seer": Pol.  C.  1872,  §  2747;  Kerr's  C.  §  2735. 


§  947.  Same :  Abatement  by  overseer.  If  the  encroachment  is  not 
denied,  but  is  not  removed  for  five  days  after  the  notice  is  complete,  the 
road  overseer  may  remove  the  same  at  the  expense  of  the  owner,  occupant, 
or  person  controlling  the  same,  and  recover  his  costs  and  expenses,  as  also 
for  each  day  the  same  remained  after  notice  was  complete  the  sum  of  $10, 
in  an  action  for  that  purpose.     [R.  S.  §  964.] 

Hist.     R.  S.  §  964,  reenacted  R.  C  §  947. 

Attempted  amendment,  '09,  p.  274,  S.  B.  108,  de- 
c  lared  unconstitutional.  Cunningham  v.  Thompson 
(1910)   18  I.  149,  108  P.  898. 

§  948.  Gates.  No  gates  must  be  allowed  on  any  public  highway 
duly  laid  out,  except  on  highways  running  through  land  subject  to  over- 
flow to  such  extent  as  to  remove  the  fences.  When  so  allowed  they  must 
be  erected  and  maintained  at  the  expense  of  the  owner  or  occupant  at 
whose  request  or  for  whose  benefit  they  were  erected.  If  such  expense 
is  not  paid,  the  gate  must  be  removed  as  an  obstruction.     [R.  S.  §  965.] 

Hist.     R.  S.  §  965,  reenacted  R.   C  §  948.  Comp.    leg.— Cal.      Same:.    Pol.    C    1872,    §    2748; 

Attempted  amendment,   '09,  p.   274,   S.   B.   108,   de-  similar:     Kerr's  C   §   2736. 
dared  unconstitutional.      Cunningham   v.   Thompson 
1910)   18  I.  149,  108  P.  898. 

§949.  Same:  Penalties.  Any  one  who  leaves  open  such  gate,  or 
wilfully  and  unnecessarily  rides  over  ground  adjoining  the  road  on  which 
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the  gate  is  erected,  forfeits  to  the  injured  party  treble  damages.     [R.  S. 
§  966.] 

Hist.     R.  S.  §  966,  reenacted  R.  C.  §  949.  Comp.    leg. — Cal.      Same:      Pol.    C.    1872,    §    2749; 

Attempted  amendment,   '09,  p.   274,   S.   B.   108,   de-  see    Kerr's  C.   §    2736. 
dared  unconstitutional.      Cunningham   v.    Thompson 
(1910)    18  I.  149,  108  P.  898. 

§  950.  Injuries  to  highways.  Whoever  obstructs  or  injures  any 
highway,  or  obstructs  or  diverts  any  water  course  thereon,  is  liable  to  a 
penalty  of  $5  for  each  day  such  obstruction  or  injury  remains,  and  must 
be  punished  as  provided  in  the  penal  code.     [R.  S.  §  967.] 

Hist.     R.   S.  §  967,  reenacted  R.  C.  §  950.  Cross   ref.     Punishment  for  obstruction   or  injury 

Attempted  amendment,   '09,  p.   274,  S.   B.   108,  de-        to  highways:      §   7138. 

5umn  ^R0Tni4QUt|n8ap    R£"nningham   v-    Thompson  Construction:      Authority    to    bring    an    action    to 

(1910)    18  J..   149,   10©  ir.  »9o.  recover    a    penalty    for   placing    an    obstruction    "in" 

Comp.    leg. — Cal.      Same    except    "as    provided    in  a   highway,    is   not   authority   to   bring   an   action   to 

section   588   of  the   penal   code"   for   "as  provided  in  remove    an    obstruction    "to"    a   highway.      Meservey 

the   penal    code":    Pol.    C.    1872,    §    2750;    see    Kerr's  v.   Gulliford    (1908)    14  I.   133,   157,  93  P.  780. 
C.   §   2737. 

§  951.  Bridges  and  culverts.  Any  person  desiring  and  intending 
to  run  water  across  any  public  highway  in  this  state,  must  first,  under 
the  direction  and  with  the  approval  of  the  road  overseer  of  the  district 
(or  if  such  highway  be  the  boundary  of  two  districts,  then,  under  the 
direction  and  with  the  approval  of  the  road  overseer  of  both  such  dis- 
tricts), construct  a  ditch  of  sufficient  size  to  carry  all  such  water,  and 
must  build  a  good  substantial  bridge,  with  good  easy  grades  on  and  off 
the  same  over  such  ditch  or  ditches  not  less  than  16  feet  wide :  Provided, 
That  when  the  quantity  of  water  of  any  ditch  is  such  that  a  pipe  or  culvert 
will  carry  the  same,  said  water  may  be  conducted  across  any  highway  by 
means  of  such  pipe  or  culvert,  which  must  be  adapted  to  the  surface  of 
the  highway  and  the  highest  point  of  which  must  be  at  least  two  feet  be- 
neath the  surface  of  the  highway,  and  be  built  of  a  length  not  less  than 
16  feet  and  in  a  manner  so  substantial  as  to  bear  and  admit  of  uninter- 
rupted travel.  All  such  bridges  or  culverts  shall  be  of  concrete,  and  all 
such  pipes  of  concrete,  steel  or  other  mineral  substance,  nor  shall  any 
wooden  bridge,  pipes  or  culverts  be  constructed,  except  that  if  it  appear 
to  the  satisfaction  of  the  board  of  county  commissioners  that  the  cost  of 
such  bridge,  pipe  or  culvert  would  be  unreasonably  increased  by  being 
made  of  concrete,  steel  or  other  mineral  substance  and  that  there  is  not 
sufficient  travel  over  the  same  to  make  it  necessary  for  the  protection  and 
convenience  of  the  public  travel  that  such  bridge,  pipe  or  culvert  be  con- 
structed of  such  materials,  the  board  may,  in  their  discretion,  by  resolu- 
tion, permit  such  bridge,  pipe  or  culvert  to  be  constructed  of  wood  or 
other  material,  but  no  such  bridge,  pipe  or  culvert  shall  be  constructed 
of  wood  or  any  materials  other  than  those  specified  in  this  section  except 
upon  such  resolution  of  the  board  of  commissioners  setting  forth  the  rea- 
sons therefor  and  particularly  specifying  the  place  of  such  construction. 
When  such  bridge,  pipe  or  culvert  shall  have  been  constructed  as  above 
required,  and  accepted  and  approved  by  the  road  overseer  or  overseers  as 
above  provided,  it  shall  become  county  property  and  be  maintained  as 
other  county  bridges.     ['11,  c.  60,  §  1,  subd.  951,  p.  165.] 

Hist.      (See   '85,   p.   162,    §   40.)      R.   S.    §   968  ;   am.  operation   and  does  not  apply  to  ditches   and  canals 

'99,   p.   405,   §   2,   reenacted  R.   C.   §   951  ;  am.   '11,   c.  that   have   been   constructed   across   public    highways 

60,   §    1,   subd.   951,   p.    165.  prior  to  the  time  the   same   went  into  effect.      Boise 

Attempted  amendment,   '09,  p.  274,  S.  B.   108,   de-  City    v.    Boise    Rapid    Transit    Co.    (1899)    6    I.    779, 

clared  unconstitutional.      Cunningham   v.   Thompson  59  P.   716. 

(1910)    18  I.  149,  108  P.  898.  This   section   applies   to  ditches  that   are   extended 

Cited:      Lewiston  v.   Booth    (1893)    3  I.  692,   34   P.  across    public     streets     and     highways     and    not    to 

oqq  ditches   that   were   constructed   prior   to  the   location 

of    such    highways.      MacCammelly    v.    Pioneer    Irr. 

Construction:      This    section    is    prospective   in    its  Dist.    17   I.   415,   421,    105   P.    1076,   1078. 

§  952.  Same:  Repair  by  overseer.  If  any  person  owning  or  hav- 
ing ditches  across  any  public  road,  street,  or  highway,  fails  or  neglects  to 
build  bridges  or  culverts  over  the  same  as  required  by  the  last  section, 
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or  to  keep  the  same,  or  their  ditches,  on  any  public  road,  street  or  high- 
way^ in  good  repair,  it  is  the  duty  of  the  overseer  of  the  district  to  build 
or  repair  the  same  at  the  expense  of  such  person,  and  the  cost  thereof  is 
a  lien  upon  the  land  and  premises  of  such  ditch  owner  or  owners,  and 
may  be  sued  for  and  collected,  by  and  in  the  name  of  such  overseer,  in  any 
court  of  competent  jurisdiction.     [R.  S.  §  969.] 

Hist.     (See  '85,  p.  162,  §  41.)    R.  S.  §  969,  reenact-  Comp.    leg. — Cal.      No    such    provision    in    Pol.    C. 

eel  R.  C.  §  952.  1872  ;  see  Kerr's  C.  §  2737. 

Attempted  amendment,   '09,   p.   274,  S.   B     108,   de-  Cited:      Lewiston    v.    Booth     (1893)     3    I.    692,    34 

c'ared  unconstitutional.      Cunningham   v.    Thompson  p    gQg 
(1910)    18  I.  149,  108  P.  898. 

§  952a.  Abatement  of  flooding  of  roads.  If  the  owner  or  occupant 
of  land  lying  adjacent  to  or  near  any  highway  duly  laid  out  or  constructed, 
or  any  other  person,  shall  maintain  or  cause  to  be  maintained,  or  allow 
any  dam,  dike,  or  levee  across  any  swale,  hollow,  or  natural  water  drain 
or  channel,  either  inside  or  outside  any  fence  or  other  enclosure  which 
may  enclose  such  land,  and  shall  thereby  cause  water  to  back  upon,  over- 
flow or  accumulate  upon  such  highway,  the  road  overseer  of  the  district, 
or  district  road  supervisor,  or  other  official  having  direct  supervision  of 
the  maintenance  of  said  highway,  as  the  case  may  be,  or  any  other  agent 
appointed  by  the  board  of  county  commissioners,  shall  go  upon  such  prem- 
ises and  at  the  expense  of  the  county  or  the  highway  district,  as  the  case 
may  be,  install  such  culverts  and  drains  as  may  be  necessary,  and  in  such 
manner  as  to  cause  water  to  drain  from  said  highway  to  be  carried  down 
its  natural  channel  to  some  point  where  the  same  may  be  disposed  of  with- 
out injury  to  such  land  owner  and  adjoining  land  owners.  ['IT,  c.  114, 
§  1,  P.  394.] 

Hist.     '17,  c.   114,  §   1,  p.  394. 

§  952b.  Same:  Right  of  entry.  Whenever  it  is  necessary  or  con- 
venient so  to  do,  in  carrying  out  the  provisions  of  the  preceding  section, 
the  board  of  county  commissioners  or  board  of  highway  commissioners, 
or  any  other  board  or  body,  or  their  agents,  as  the  case  may  be,  which 
has  by  law  the  general  supervision  and  control  of  said  highway,  are  hereby 
authorized  and  empowered  to  go  upon  and  work  upon  said  lands  and 
premises  where  such  dams,  dikes  and  levees  are  situated.  ['17,  c.  114,  §  2, 
p.  394.] 

Hist.     '17,  c.  114,  §  2,  p.  394. 

§  952c.  Same :  Court  action.  If  it  is  denied  that  the  dam,  dike  or 
levee  causes  water  to  back  up,  overflow  or  accumulate  on  the  road,  or  if 
the  owner  or  occupant  of  the  land,  or  person  causing  said  dam,  dike  or 
levee  to  be  maintained,  refuses  either  to  install  suitable  culverts  or  drains 
or  does  not  allow  the  road  overseer,  or  district  road  supervisor,  or  other 
official  having  immediate  supervision  of  the  maintenance  of  said  highway, 
to  do  so,  then  such  officer  or  officers  must  report  said  facts  to  the  board 
of  county  commissioners  or  to  the  board  of  highway  commissioners  or  to 
such  other  board  or  body  as  by  law  has  general  supervision  over  the 
maintenance  of  that  highway,  and  such  board  of  county  commissioners 
or  board  of  highway  commissioners  or  such  other  board  or  body  as  has 
general  supervision  over  the  maintenance  of  said  highway  must  commence 
an  action  or  actions  in  the  proper  court  to  procure  such  culverts  or  drains 
to  be  installed  or  such  dam,  dike,  or  levee  abated  as  a  nuisance;  and  if 
such  board  or  body  recover  judgment,  it  may,  in  addition  to  having  said 
culverts  installed  or  the  said  dam,  dike  or  levee  abated  as  a  nuisance,  re- 
cover $10  for  every  day  such  culverts  remained  uninstalled  after  the  date 
of  rendition  of  judgment  in  said  action,  and  may  also  recover  the  costs  in 
said  action,  and  in  an  appropriate  action,  may  also  recover  the  costs  and 
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expenses  of  the  installation  of  such  culverts  or  drains  and  the  costs  of  suit. 
['17,  c.  114,  §  3,  p.  394.] 

Hist.     '17,  c.  114,  §  3,  p.  394. 

§  953.  Injury  to  guideposts.  Whoever  removes  or  injures  any  guide- 
post,  or  any  inscription  on  such,  erected  on  any  highway,  is  Jiable  to  a 
penalty  of  $10  for  every  such  offense,  and  punishable  as  provided  in  the 
penal  code.     [R.  S.  §  970.] 

Hist.      (See   '85,    p.    162,    §    28.)      R.    S.    §    970,   re-  Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §  2751; 

enacted  R.   C.   §   953.  Kerr's   C.   §    2738. 

Attempted  amendment,   '09,  p.   274,   S.   B    108,   de-  Cross  ref#  punishment  for  removal  of  guideposts: 

clared   unconstitutional.      Cunningham   v.   Thompson  v.  71oc 
(1910)    18  I.  149,  108  P.  898. 

§  954.  Removal  of  fallen  trees.  Any  person  may  notify  the  occu- 
pant or  owner  of  any  land  from  which  a  tree  or  other  obstruction  has 
fallen  upon  any  highway,  to  remove  such  tree  or  obstruction  forthwith. 
If  it  is  not  so  removed  the  owner  or  occupant  is  liable  to  a  penalty  of  $1 
for  every  day  thereafter  till  it  is  removed,  and  the  cost  of  removal.  [R.  S. 
§  971.] 

Hist.     R.  S.  §  971,  reenacted  R.  C.  §  954.  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2752; 

Attempted  amendment,   '09,  p.  274,  S.   B.   108,  de-        similar:      Kerr's  C.    §   2739. 
c'ared   unconstitutional.      Cunningham   v.   Thompson 
(1910)   18  1.  149,  108  P.  898. 

§  955.  Same.  Whoever  cuts  down  a  tree  so  that  it  falls  into  any 
highway,  must  forthwith  remove  the  same,  and  is  liable  to  a  penalty  of 
$5  for  every  day  the  same  remains  in  such  highway.     [R.  S.  §  972.] 

Hist.     R.  S.  §  972,  reenacted  R.  C  §  955.  Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §    2753; 

Attempted  amendment,   '09,   p.   274,   S.   B.   108,   de-        same  except  "$10"  for   "$5"  ;   Kerr's  C.  §   2740. 
clared  unconstitutional.      Cunningham   v.   Thompson 
•1910)   18  I.  149,  108  P.  898. 

§  956.  Notices  on  bridges.  The  road  overseers  may  put  up  on 
bridges  under  their  charge  notices  that  there  is  "Five  dollars  fine  for  rid- 
ing or  driving  on  this  bridge  faster  than  a  walk."  Whoever  thereafter 
rides  or  drives  faster  than  a  walk  on  such  bridge  is  liable  to  a  fine  of  $5 
for  each  offense.     [R.  S.  §  973.] 

Hist.     R.  S.  §  973,  reenacted  R.  C   §  956.  Comp.   leg. — Cal.     Same  except   "The  commission- 
Attempted  amendment,   '09,  p.  274,   S.   B.   108,   de-  er  of   highways  and  road  overseers"   for   "The   road 

clared   unconstitutional.      Cunningham   v.   Thompson  overseers":    Pol.    C    1872,    §    2754;    similar:      Kerr's 

(1910)    18  I.  149,   108  P.  898.  C   §    2741. 

§  957.  Injury  to  shade  trees.  Whoever  digs  up,  cuts  down,  or  other- 
wise injures  or  destroys  any  shade  or  ornamental  tree  planted  and  stand- 
ing on  any  highway,  forfeits  $25  for  each  such  tree.     [R.  S.  §  974.] 

Hist.      (See    '85,    p.    162,    §    36.)      R.    S.    §    974,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2755; 

enacted  R.  C.  §  957.  similar  but  forfeiture  is  $100  :     Kerr's  C.  §  2742. 

§  958.  Disposition  of  penalties  and  forfeitures.  All  penalties  or  for- 
feitures given  in  this  chapter,  and  not  otherwise  provided  for,  must  be 
recovered  by  the  road  overseers  of  the  respective  road  districts  and  be 
paid  into  the  road  fund.     [R.  C.  §  958.] 

Hist.      '90-91,    p.    190,   §    13,   reenacted   '99,   p.    127,  Cited:      Meservey    v.    Gulliford    (1908)    14    I.    133. 

§   14;  am.  R.  C.   §  958.  03  P.  780. 

Attempted  repeal,  '09,  p.  274,  S.  B.  108,  declared 
unconstitutional.  Cunningham  v.  Thompson  (1910) 
18  I.   149,    108   P.  898.  « 

§  959.  Local  laws  unaffected.  Nothing  in  this  chapter  affects  the 
provisions  of  any  statute  in  relation  to  roads  and  highways  now  in  force 
and  made  applicable  to  one  or  more  counties  by  name ;  but  whenever  such 
statute  is  repealed,  then  the  provisions  of  this  chapter  are  applicable  to 
the  county  named  in  the  statute  repealed.     [R.  S.  §  976.] 

Hist.     R.   S.  §  976,  reenacted  R.  C.  §  959.  Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §    2757; 

Attempted  amendment,   '09,  p.   274,   S.   B.   108,  de-        repealed   1880. 
clared  unconstitutional.      Cunningham   v.   Thompson 
(1910)   18  I.  149,  108  P.  898. 

§  960.  Width  of  highways  across  streams.  All  highways  crossing 
or  ending  on  any  river,  creek  or  stream,  must  be  open  the  same  width 
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down  to,  and  across  said  river,  creek  or  stream,  as  they  are  before  they 
reach  said  stream.    ['88-89,  p.  37,  §  1.] 

HLt.      R.    S.    §    977  ;    am.    '88-89,    p.    37,    §    1,    re- 
enacted  R.  C.   §  960. 

§  961.  Passageways  for  stock.  The  passageways  for  stock  under 
any  road  must  be  bridged  with  suitable  plank  not  less  than  18  feet  in 
length,  and  it  shall  be  lawful  for  the  fences  of  either  side  to  converge  to 
the  bridge  over  said  passageway.  The  said  passageway  must  be  kept  se- 
curely bridged  by  the  person  who  owns  the  adjoining  lands,  and  must  be 
kept  in  good  repair  by  said  owner.  Said  bridge  shall  not  be  placed  more 
than  one  foot  above  the  level  of  the  roadway.  The  approaches  to  the 
bridge  over  said  passageway  must  also  be  kept  in  good  repair  by  said 
owner.     ['88-89,  p.  37,  §  1.] 

Hisl.      R.    S.    §    978  ;    am.    '88-89,    p.    37,    §    1,    re- 
enacted    R.    C.    §    961. 

§  962.  Damages  to  highways  by  livestock.  Any  person  or  persons 
owning  livestock  or  the  employees,  agent  or  agents  of  such  owners  of  live- 
stock, who  shall  drive,  range  or  graze  the  same  along  or  across  the  public 
highways  or  ditches,  or  who  shall  permit  the  same  to  range  or  graze  along 
or  across  the  public  highways  or  ditches  of  this  state,  and  thereby  obstruct 
or  partially  obstruct,  the  same  by  rolling  rocks,  brush  or  other  debris 
therein,  or  destroy  or  injure  any  grades,  ditches,  bridges  or  approaches 
to  bridges  therein,  shall,  immediately  thereafter,  repair  such  highway  or 
ditch,  and  the  damage  so  done,  at  their  own  expense.  Any  such  person  or 
persons,  employees,  agent  or  agents,  of  such  person  or  persons  owning 
livestock,  who  shall  wilfully  refuse  or  neglect  to  repair  any  and  all  damage 
so  done  to  the  highways  or  ditches  of  this  state,  within  five  days  there- 
after, shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  there- 
of, shall  be  fined  in  a  sum  not  less  than  $25,  and  not  more  than  $300,  or 
be  imprisoned  in  the  county  jail  for  a  period  not  exceeding  six  months, 
or  be  punished  by  both  such  fine  and  imprisonment.     [R.  C.  §  962.] 

Hist.      '01,   p.    185,   §    1  ;  am.   R.   C.   §   962. 

§  963.  Bridges  to  be  fortified  for  traction  engines.  The  owner  and 
the  person  or  persons  in  charge  of  any  traction  or  portable  engine  in  this 
state  shall  be  jointly  and  severally  liable  to  the  county,  incorporated  village 
or  city  for  all  damages  to  any  bridge  or  culvert  upon  any  of  the  public 
highways  or  streets  in  this  state  within  any  county,  incorporated  village 
or  city,  which  may  result  from  the  crossing  with  such  traction  or  portable 
engine  in  every  case  where  the  owner  or  person  or  persons  in  charge  of 
such  traction  or  portable  engine  fails  to  properly  plank,  when  crossing 
such  bridge  or  culvert,  for  the  purpose  of  securing  its  safety,  with  planks 
not  less  than  3  inches  in  thickness  and  not  less  than  12  inches  in  width. 
['15,  c.  55,  §  2,  p.  143.] 

Hist.      '05,   p.  94,   §§    1,   2,   reenacted  R.   C.    §   963: 
M.   Ml,   c.    157,   p.   481;  am.   '15,    c.   55,   §    2,   p.   143. 

ARTICLE  8. 
REGULATION  OF  WAGON  TIRES. 
Note:     This  article  is  effective  Jan.  1,  1919.     M7,  c.  91,  §   4,  p.  315. 

§  963g.  Use  of  narrow  tires  prohibited.  It  shall  be  unlawful  for 
any  person  or  persons,  firm  or  corporation  in  the  state  of  Idaho  to  sell 
within  the  state  any  wagon  having  2%-inch  steel  or  thimble  skein  axle, 
1%-inch  tubular  steel  iron  axle.  11/2-mch  steel  or  iron  axle  or  any  axle  of 
equal  or  greater  strength  than  those  mentioned  unless  the  tires  of  such 
wagon  be  at  least  3  inches  wide.     ['17,  c.  91,  §  1,  p.  314.] 

Hist.     M7,  c.  91,  §   1,  p.  314. 
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§  963h.  Importation  of  narrow-tired  wagons  prohibited:  Excep- 
tions. Every  resident  of  the  state  of  Idaho  who  goes  without  the  state, 
purchases  and  brings  into  this  state  for  use  any  wagon  which  has  not 
the  tires  of  the  width  prescribed  herein  shall  be  guilty  of  a  misdemeanor : 
Provided,  County  commissioners  of  any  county  within  the  state  of  Idaho 
may,  at  any  time,  allow  the  sale  of  and  use  of  wagons  with  tires  of  less 
width  than  herein  provided  on  certain  roads  when  in  their  judgment  it 
may  be  found  necessary.     ['17,  c.  91,  §  2,  p.  314.] 

Hist.     '17,  c.  91,   §   2,  p.   314. 

§  963i.  Penalty.  Any  person  found  guilty  of  the  violation  of  any  of 
the  provisions  of  this  article  shall  be  fined  in  the  penal  sum  of  not  less 
than  $25  nor  more  than  $100,  or  by  imprisonment  in  the  county  jail  not 
less  than  25  days  nor  more  than  three  months.     ['17,  c.  91,  §  3,  p.  315.] 

Hist.     '17,   c.  91,   §   3,  p.   315. 

ARTICLE  9. 
LEASING  HIGHWAYS. 

§  964.  Commissioners  may  lease  roads.  Whenever  a  county  road 
in  any  county  in  this  state  is  so  located  that  there  is  little  or  no  local  labor 
along  the  line  or  in  the  vicinity  of  said  road,  the  board  of  county  commis- 
sioners of  the  county  where  such  road  or  any  portion  of  the  same  is,  or 
may  hereafter  be  located,  is  authorized  to  lease  such  road,  or  any  portion 
of  the  same,  to  any  person  or  corporation,  to  open,  improve  and  keep  the 
same  in  repair  for  a  period  not  exceeding  five  years,  with  the  right  in  con- 
sideration thereof  to  collect  and  receive  tolls  for  travel  thereon  in  the 
manner  provided  in  this  article.     [R.  S.  §  986.] 

Hist.      '83,   p.   50,   §    1  ;   am.    '85,   p.    161,    §    1  ;   am. 
R.  S.  §  986,  reenacted  R.  C.  §  964. 

§  965.  Order:  Advertisement  for  bids.  Whenever  it  becomes  ex- 
pedient to  lease  a  public  road,  or  any  specified  section  thereof,  the  county 
commissioners  must  make  an  order  to  that  effect,  specifying  therein  the 
termini  thereof,  and  directing  the  clerk  of  the  board  of  county  commis- 
sioners to  cause  the  same  to  be  published  in  some  newspaper  published  in 
the  county  if  there  be  one,  or  if  there  be  no  newspaper  published  in  the 
county,  then  in  a  newspaper  of  general  circulation  therein,  for  a  period  not 
less  than  four  weeks,  and  in  like  manner  to  give  notice  therewith  that 
sealed  bids  will  be  received  at  such  clerk's  office  until  a  particular  hour  of 
a  certain  day  thereafter,  and  not  more  than  10  days  after  the  expiration 
of  the  publication  of  such  order  and  notice,  for  the  leasing  of  such  road. 
[R.  S.  §  987.] 

Hist.     '83,  p.   50,   §   2  ;  am.  R.  S.   §  987,  reenacted 
K.  C.   §  965. 

§  966.  Bids  to  be  accompanied  by  bonds.  No  bids  must  be  consid- 
ered unless  accompanied  by  an  undertaking,  executed  by  two  or  more  sure- 
ties, in  the  sum  of  $2000,  to  be  void  upon  the  condition  that  the  bidder,  if 
the  lease  is  awarded  to  him,  will,  within  10  days  thereafter,  enter  into  the 
contract  for  keeping  the  road,  and  give  the  undertaking  to  secure  the  per- 
formance thereof,  as  hereinafter  provided.     [R.  S.  §  988.] 

Hist.     '83,  p.  50,   §   3  ;  am.   R.  S.   §   988,  reenacted 
R.   C.   §  966. 

§  967.  Contract  for  lease.  The  contract  for  the  lease  must  be  sub- 
scribed by  the  lessee  and  approved  by  the  county  commissioners  and  filed 
with  the  clerk  of  the  board.  At  the  time  of  filing  the  contract,  the  lessee 
must  give  an  undertaking  to  the  county  in  a  sum  to  be  fixed  by  the  county 
commissioners,  not  less  than  $2000  and  not  more  than  $10,000,  with  two 
or  more  sufficient  sureties,  to  be  void  upon  the  condition  that  the  lessee 
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will  faithfully  perform  the  contract  in  relation  to  such  road,  and  comply 
with  the  provisions  of  this  article.     [R.  S.  §  989.] 

Hist.     (See  '83,  p.  50,  §  4.)      R.  S.  §  989,  reenact- 
ed  R.  C.   §   967. 

§  968.  Same :  Qualifications  of  sureties.  The  sureties  in  the  under- 
taking mentioned  in  the  last  section  must  have  the.  qualifications  of  bail 
upon  arrest  in  civil  actions,  and  must  justify  in  like  manner  before  the 
county  commissioners  or  the  clerk  thereof.     [R.  S.  §  990.] 

Hist.     '83,  p.   50,   §   5  ;  am.  R.  S.   §  990,  reenacted  Cross    ref.      Qualifications    of    bail    on    arrest:      § 

R.  C.   §  968.  4256.      Justification:      §    4257. 

§  969.  Condition  of  roads  leased.  The  road  leased  under  this  article 
must  be  cleared  of  standing  timber,  and  have  a  track  for  traveling  of  the 
width,  and  be  kept  in  the  condition,  and  the  streams  or  other  waters  on 
the  line  thereof  must  be  bridged,  or  ferries  established  thereon,  and  must 
be  made  of  such  grade  and  of  such  materials,  as  the  contract  shall  specify. 
[R.  S.  §  991.] 

Hist.     '83,  p.   50,    §   6  ;  am.   R.   S.   S   991,  reenacted 
R.  C.   §  969. 

§  970.  Tollgates.  No  toll  must  be  collected  for  travel  on  such  roads 
except  at  a  gate,  nor  unless  a  signboard  be  posted  at  such  gate  in  full  view 
of  the  travel  on  the  road,  with  the  rates  of  toll  plainly  printed  or  painted 
thereon.  The  lease  must  specify  the  number  of  gates  that  may  be  placed 
on  the  road,  and  the  location  thereof,  and  thereafter  the  number  of  such 
gates  must  not  be  increased ;  but  the  county  commissioners,  upon  the  ap- 
plication of  the  lessee,  may,  at  any  time,  for  good  reasons,  authorize  the 
lessee  to  change  the  location  of  such  gates,  or  any  of  them.     [R.  S.  §  992.] 

Hist.     '83,  p.   50,   §   7  ;  am.  R.   S.   §  992,   reenacted 
R.  C.  §  970. 

§  971.      Rates  of  toll:      Evasion  of  payment:      Excess  charges.      The 

rates  of  toll  that  the  lessee  may  collect  and  receive  must  be  specified  in  the 
lease,  and  none  other  must  be  charged ;  and  any  person  who  passes  through 
a  gate  on  such  road  without  paying  the  toll  legally  chargeable  thereat,  or 
when  traveling  on  such  road  goes  around  such  gate,  with  intent  to  avoid 
the  payment  of  such  toll,  is  liable  to  the  lesee  for  three  times  the  amount 
of  such  toll ;  and  any  lessee  of  such  road,  who,  by  himself,  his  agents  or 
servants,  collects  or  receives  of  any  persons  illegal  toll  for  traveling  on 
such  road,  is  liable  to  such  person  for  three  times  the  amount  of  such  toll. 
[R.  S.  §  993.] 

Hist.     '83,   p.  50,   |  8;  am.   R.   S.   §  993,   reenacted 
R.   C.   §  971. 

§  972.  Leased  road  deemed  a  county  road.  The  road  leased  as  pro- 
vided in  this  article,  is  nevertheless  to  be  deemed  a  county  road,  subject 
to  the  provisions  of  the  lease.     [R.  S.  §  994.] 

Hist.     '83,   p.   50,   $   9  ;  am.   R.   S.   §  994,   reenacted 
K.    C.    S    972. 

§  973.  Exemptions  from  toll.  No  footman  can  be  required  to  pay 
toll  for  traveling  on  such  road,  nor  any  person  while  traveling  from  one 
portion  of  his  or  his  employer's  farm  to  another,  with  or  without  any 
stock  or  vehicle,  or  in  going  to  or  returning  from  church,  a  funeral  or  an 
election.     [R.  S.  §  995.] 

Hist.     '83,  p.  50,   §   10  ;  am.  R.  S.  §  995,  reenacted 
R.    C.    §    973. 

§  974.  Cancellation  and  forfeiture  of  lease.  The  county  commis- 
sioners have  authority,  upon  the  application  of  the  lessee,  to  cancel  or 
modify  the  lease  upon  such  terms  as  may  be  equitable  and  just;  and  the 
proper  prosecuting  attorney  may  maintain  an  action  against  the  lessee 
in  the  name  of  the  county  to  have  such  lease  declared  forfeited,  whenever 
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the  lessee  fails  or  neglects  to  comply  with  the  provisions  thereof,  and  of 
this  article.    [R.  S.  §  996.] 

Hist.  '83,  p.  50,  §  11  ;  am.  R.  S.  §  996,  reenacted 
R.   C.    §    974. 

§  975.  Persons  and  property  liable  to  toll.  Tolls  are  chargeable  by 
the  lessee  upon  the  following  items,  or  classes  or  persons,  or  property  only : 

1.  Sheep  and  hogs. 

2.  Loose  horses,  mules,  asses  and  cattle. 

3.  Man  and  riding  animals  and  pack  animals  loaded. 

4.  Vehicles  loaded  or  unloaded  and  drawn  bv  one  or  more  animals. 
[R.  S.  §  997.] 

Hist.  '83,  p.  50,  §  12  ;  am.  R.  S.  §  997,  reenacted 
R.  C.  §  975. 

§  976.  Contents  of  order  and  bids.  The  order  of  the  commissioners 
must  specify  the  number  of  gates  to  be  placed  on  the  road,  the  grade  of 
the  road,  the  materials  for  the  construction  thereof,  and  the  period  for 
which  the  same  is  to  be  let.  The  bid  must  specify  the  rates  of  toll  which 
the  bidder  is  willing  to  accept  for  putting  and  maintaining  the  road  in  the 
condition  according  to  the  specifications  in  the  order.     [R.  S.  §  998.] 

Hist.  '83,  p.  50,  §  13;  am.  R.  S.  §  998,  reenacted 
R.  C.  §   976. 

§  977.  Opening  of  bids.  Upon  opening  the  bids,  the  lease  must  be 
awarded  to  the  lowest  bidder;  but  the  county  commissioners  may,  and  it 
is  their  duty  to,  reject  any  or  all  bids  when  there  appears  sufficient  cause 
therefor,  and  in  such  case  they  may  subsequently  readvertise  and  let  the 
same.     [R.  S.  §  999.] 

Hist.  '83,  p.  50,  §  14  ;  am.  R.  S.  §  999,  reenacted 
R.  C.  §  977. 

§  978.  Conditions  of  lease.  The  commissioners  must  insert  in  every 
contract  with  a  lessee  of  a  road  leased  under  this  article,  that  the  same 
must  be  cleared  of  standing  timber  for  30  feet  in  width  of  said  road,  and 
have  a  track  in  the  center  not  less  than  16  feet  wide,  furnished  and  kept 
in  good  traveling  condition,  except  where  the  cutting  on  said  road  is  6 
feet  or  more  deep  on  either  side,  where  said  track  need  not  be  more  than 
10  feet  wide,  with  turnouts  of  16  feet  in  width  every  quarter  of  a  mile 
of  such  narrow  track  and  of  sufficient  length  to  enable  the  teams  traveling 
said  road  to  pass  each  other  conveniently,  and  that  all  streams  and  other 
waters  on  the  line  of  such  road  be  safely  and  securely  bridged ;  they  may 
also  insert  therein  such  condition  for  keeping  the  road  open  during  the 
winter  season,  as  they  may  deem  reasonable  or  expedient.     [R.  S.  §  1000.] 

Hist.  '83,  p.  50,  §  15  ;  am.  R.  S.  §  1000,  reenacted 
R.  C.  §  978. 

§  979.  Liability  to  labor  not  discharged.  The  granting  of  any  lease 
or  leases  under  this  article  must  not  release  any  person  liable  to  road  labor 
from  the  performance  thereof  on  the  county  roads  not  leased,  or  otherwise 
discharging  the  same  in  money  in  lieu  of  such  labor.     [R.  S.  §  1001.] 

Hist.  '83,  p.  50,  §  16  (see  also  '83,  p.  54,  §§  1,  2, 
and  '85,  p.  161,  §  1)  ;  am.  R.  S.  §  1001,  reenacted 
R.  C.  §  979. 

CHAPTER  58. 
TOLL  ROADS. 

ARTICLE   1. 
CONSTRUCTION  OF  TOLL  ROADS. 

§  980.  Application  to  construct  road.  If  all  lands  necessary  for  the 
roadbed  and  other  purposes  are  not  otherwise  acquired  as  hereinafter  pro- 
vided, the  company  proposing  to  construct  a  toll  road  through  any  part 
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of  a  county,  must  publish  a  notice  in  some  newspaper  published  therein, 
and  if  none,  then  in  the  newspaper  nearest  thereto,  once  in  each  week  for 
six  successive  weeks,  specifying  the  character  of  the  road,  the  termini, 
and  each  town,  city,  or  village  through  which  it  is  proposed  to  construct 
it,  and  the  time  when  the  application  hereinafter  required  will  be  made. 
After  such  notice  is  complete,  on  the  day  specified  therein,  application 
must  be  made  to  the  board  of  commissioners  of  the  county  for  authority 
to  take  the  necessary  land  and  to  construct  the  road  described  in  the  notice. 
[R.  S.  §  1020.] 

Hist.     R.  S.  §   1020,  reenacted  R.  C.  §  980. 

Comp.    leg. — Cal.      Same   except   "supervisors"   for 
"commissioners":  Pol.  C.  1872,  §  2779;  Kerr's  C.  ib. 

§  981.  Hearing  on  application.  On  the  hearing  all  residents  of  the 
county  and  others  interested  may  appear  and  be  heard.  The  board  may 
take  testimony,  or  authorize  it  to  be  taken  by  any  officer  of  the  county,  and 
adjourn  the  hearing  from  time  to  time.     [R.  S.  §  1021.] 

Hist.     R.  S.  §  1021,  reenacted  §  R.  C.  §  9S1. 

Comp.    leg.— Cal.      Same:    Pol.    C.    1872,    §    2781; 
Kerr's  C.  ib. 

§  982.  Order  granting  application.  If  it  appears  to  the  board  of 
commissioners  that  the  public  interests  will  be  promoted  thereby,  a  ma- 
jority of  all  the  members  thereof  may  grant  the  application,  and  by  order 
authorize  the  company  to  take  the  real  property  necessary,  and  appoint 
two  road  commissioners  to  lay  out  the  road,  who  are  disinterested  either 
in  the  company  or  in  any  land  sought  to  be  taken  or  adjoining  thereto.  A 
copy  of  this  order  must  be  recorded  in  the  county  recorder's  office  before 
action  under  it  is  had.     [R.  S.  §  1022.] 

Hist.     R.   S.   §    1022,   reenacted  R.   C.   §   982.  sioners"  ;  "clerk"   for   "recorder,"   next  to  last  line  : 

Comp.    leg.— Cal.      Same   except   "supervisors"   for        Po1-  c-   1872»  §  2782  5  Kerr's  C.  ib. 
"commissioners"  ;    "road"    omitted    before    "commis- 

§  983.  Appointment  of  commissioners.  If  the  road  extends  into 
more  than  one  county,  the  application  must  specify  their  names,  and  the 
board  of  commissioners  of  each  of  such  counties  must  appoint  road  com- 
missioners to  act  in  their  respective  counties  with  the  commissioner  and 
surveyor  of  the  company.  The  company  must  appoint  one  commissioner 
of  like  qualifications  as  those  appointed  by  the  board  of  commissioners, 
and  furnish  a  surveyor  to  accompany  and  act  with  them.     [R.  S.  §  1023.] 

Hist.     R.   S.   §   1023,  reenacted  R.   C.   §  983.  for  "road,"  line  1  ;  "road"  omitted  before  "commis- 

Comp.    leg.— Cal.      Same   except    "board    of   super-        sioners,"  line  3:     Pol.  C.  1872,  §  2783;  Kerr's  C.  ib. 
visors"   for   "board  of   commissioners,"   and   "route" 

§  984.  Duties  of  commissioners.  The  road  commissioners  must  take 
the  oath  of  office,  and  view  and  lay  out  the  road  as  in  their  judgment  will 
best  promote  the  public  interest.  They  must  hear  all  persons  interested, 
and  may  take  testimony ;  they  may  determine  the  breadth  of  the  way,  not 
exceeding  100  feet,  except  where  the  company  acquire  a  greater  breadth 
by  grant.  They  must  make,  sign,  and  certify  an  accurate  survey  and 
description  of  the  route  and  of  the  land  necessary  for  the  road,  buildings, 
and  gates  in  each  county,  and  record  the  same  in  the  office  of  the  county 
recorder  thereof.  When  the  breadth  of  the  road  is  not  fixed  by  the  road 
commissioners,  it  may  be  fixed  by  the  board  of  commissioners  of  the 
county.     [R.  S.  §  1024.] 

Hist.     R.   S.   §    1024,   reenacted  R.  C.   §   984. 
Comp.  leg.— Cal.     Similar:     Pol.   C.    1872,   §   2784; 
Kerr's  C.  ib. 

§  985.  Compensation  of  commissioners.  The  company  must  pay  to 
each  road  commissioner  his  expenses  and  $4  a  day  for  his  services ;  cause 
their  surveyor  to  make  the  map  of  the  proposed  road,  which,  when  ap- 
proved and  certified  by  the  road  commissioners,  must  be  filed  with  the  re- 
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port  in  the  office  of  the  clerk  of  the  board  of  county  commissioners,  and 
recorded.     [R.  S.  §  1025.] 

Hist.     R.   S.   S    1025,  reenacted  R.   C.    §   985.  before  "commissioners"  and  "supervisors"  for  "com- 

Comp.    leg.— Cal.       Same    except     "road"    omitted        rnissioners" :  Pol.  C.   1872,  §  2785  ;  Kerr's  C.  ib. 

§  986.  Branches  and  extensions.  The  directors  of  any  such  com- 
pany may,  with  the  written  consent  of  the  holders  of  two-thirds  of  the 
stock,  proceed  in  the  manner  prescribed  by  the  preceding  six  sections  to 
construct  branches  to  their  road,  or  to  extend  it  or  alter  any  part  of  its 
route  or  branches.     [R.  S.  §  1026.] 

Hist.     R.  S.  S   1026,  reenacted  R.  C.  §  986. 

Comp.   leg. — Cal.      Same  except  "seven"  for  "six" 
sections,  line  3:     Pol.  C.   1872,  g   2786;  Kerr's  C.  ib. 

§  987.  Purchase  and  condemnation  of  land.  Lands  necessary  for 
the  purposes  of  the  road  or  appurtenances  may  be  acquired  by  purchase 
or  condemnation.  Lands  within  any  highway  may  be  granted  by  the 
board  of  commissioners  or  city  authorities  on  such  terms  and  for  such 
sums  as  may  be  agreed  upon.     [R.  S.  §  1027.] 

Hist.     R.   S.  S   1027,  reenacted  R.  C.   §  987.  town"    for    "commissioners":    Pol.    C.    1872,    §    2787; 

Comp.    leg. — Cal.       Same    except    "supervisors    or        Kerr's  C.  ib. 

§  988.  Disposition  of  damages  for  highways  taken.  When  the  road 
company  desires  the  exclusive  use  of  lands  forming  part  of  the  highway, 
and  such  use  is  granted  by  the  county  commissioners,  the  damages  received 
therefor  are  to  be  paid  to  the  road  fund  of  the  county  in  which  the  same 
is  situated.     ['90-91,  p.  190,  §  14.] 

Hist.      '90-91,    p.    190,    §    14,    reenacted    '99,    p.    127. 
§    15,   reenacted   R.    C.    §    988. 

§  989.  Construction  without  application.  .  When  the  company  has 
obtained  all  the  lands  necessary  in  any  county,  by  purchase  or  agreement, 
the  road  may  be  constructed  without  making  the  application  to  the  board 
of  commissioners  hereinbefore  provided  for;  but  before  proceeding  to  do 
so  an  accurate  survey  of  such  part  of  the  road  must  be  made  by  a  prac- 
tical surveyor,  signed  and  sworn  to  by  the  president  and  secretary,  and 
recorded  in  the  county  recorder's  office;  and  if  the  road  extends  into  an- 
other county,  authority  to  construct  the  road  there  must  first  be  obtained. 
[R.  S.  §  1029.] 

Hist.     R.  S.  §   1029,  reenacted  R.  C.   §  989.  •commissioners,"   "clerk's"   for  "recorder's,"   line   7: 

Comp.    leg. — Cal.      Same    except    "supervisors"    for        Pol.    C.    1872,    §    2789  ;    Kerr's   C.   ib. 

§  990.  Orchards  and  gardens  protected.  No  such  road  must  be  laid 
out  through  any  orchard  of  four  years'  growth,  to  the  injury  of  the  fruit 
trees,  or  any  garden  of  four  years'  cultivation,  or  any  dwelling  house  or 
building  connected  with  a  dwelling  house  or  any  yard  or  inclosure  necessary 
thereto,  without  the  consent  of  the  owner.     [R.  S.  §  1030.] 

Hist.      R.   S.   §   1030,   reenacted  R.  C.   §  990. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2790; 
Kerr's   C.  ib. 

§  991.  Bridging  streams.  The  road  company  may  bridge  any  stream 
or  river  on  the  route  of  their  road,  when  not  within  the  limits  prescribed 
by  law  for  the  erection  and  maintenance  of  any  other  bridge,  and  in  bridg- 
ing streams  used  for  rafting  lumber,  the  bridge  must  be  so  constructed  as 
not  to  prevent  or  endanger  the  passage  of  any  raft  40  feet  in  width. 
[R.  S.  §  1031.] 

Hist.      R.   S.   §    1031,   reenacted  R.   C.   §   991. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2791; 
Kerr's    C.    ib. 

§  992.  Use  of  road  of  other  company.  No  plank  road  company  must 
construct  its  road  on  the  road  of  another  company,  except  in  case  of  cross- 
ings, without  consent  of  the  latter.     [R.  S.  §  1032.] 

Hist.     R.  S.  §   1032,  reenacted  R.  C.  §  992. 
Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    g    2792  ; 
Kerr's   C.    ib. 
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§  993.  Regulations  governing  construction.  Every  such  road  must 
be  laid  out  at  least  50  feet  wide.  The  track  of  plank  roads  must  be  con- 
structed 18  feet  wide,  of  timber,  plank  or  other  hard  material.  The  track 
of  turnpikes  must  be  bedded  with  stone,  gravel,  or  such  other  hard  ma- 
terial found  on  the  line  thereof,  to  the  width  of  18  feet,  and  faced  with 
broken  stone  or  gravel.  The  common  wagon  road  must  be  graded  at  least 
12  feet  in  width,  and  so  constructed  with  necessary  turnouts  as  to  permit 
vehicles  to  pass  each  other  conveniently.  All  the  roads  must  be  ditched 
on  the  sides  when  practicable,  and  have  proper  and  necessary  sewerage, 
and  be  so  constructed  that  vehicles  may  pass  on  and  off  the  track  at  all 
intersections  of  roads.     [R.  S.  §  1033.] 

Hist.     R.   S.  §   1033,  reenacted  R.  C.  §  993. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2793: 
Kerr's  C.   ib. 

§  994.  Same:  Relaying  with  broken  stone.  Every  company  that 
has  once  laid  their  road  with  plank  may  relay  it  or  any  part  of  it  with 
broken  stone,  grave],  or  other  hard  material  whereby  they  keep  a  good, 
substantial  road.     [R.  S.  §  1034.] 

Hist.      R.    S.    §    1034,   reenacted   R.   C.    §.  994. 

Comp.    leg. — Cal.      Same    except    "shells"    inserted 
after  "gravel":  Pol.  C.  1872,  §  2794;  Kerr's  C.  ib. 

§  995.  Same:  Guideposts.  A  guidepost  must  be  erected  at  every 
place  where  the  road  is  intersected  by  a  public  road,  with  an  inscription 
showing  the  name  of  the  place  to  which  such  intersecting  road  leads,  in  the 
direction  to  which  the  name  on  the  guidepost  points.     [R.  S.  §  1035.] 

Hist.     R.  S.   g   1035,  reenacted  R.  C.  §  995. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2796; 
Kerr's  C  ib. 

§  996.  Completion  and  inspection.  When  the  road,  or  three  con- 
secutive miles  thereof,  is  completed,  the  road  overseer  or  other  person 
thereto  specially  appointed  by  the  board  of  commissioners  of  the  county, 
must  inspect  the  road  when  requested,  and  if  satisfied  that  the  road  con- 
forms to  the  requirements  of  the  law,  must  certify  to  the  facts,  and  file 
the  certificate  in  the  office  of  the  county  recorder;  for  such  service  $4  per 
day  must  be  paid  by  the  company  to  the  inspector  or  overseer.  When  only 
three  miles  of  any  plank  road  are  completed,  if  it  is  not  the  entire  road, 
tolls  must  not  be  collected  thereon  for  more  than  one  year,  unless  the  road 
or  five  consecutive  miles  are  completed  within  the  year.     [R.  S.  §  1036.] 

Hist.      R.    S.    §    1036,   reenacted   R.   C.    §    996. 
Comp.  leg.— Cal.     Similar:     Pol.   C   1872,   §   2797; 
Kerr's  C.   ib. 

§  997.  Erection  of  tollgates.  When  the  certificate  of  completion  is 
filed,  tollgates  may  be  erected  and  tolls  collected.  No  tollgate,  toll  house,  or 
other  building  must  be  put  up  within  10  rods  of  the  front  of  any  dwelling 
house,  barn  or  outhouse,  without  written  consent  of  the  owner  thereof. 
[R.  S.  §  1037.] 

Hist.     R.  S.  §   1037,  reenacted  R.  C.  §  997. 

Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §    2798; 
Kerr's  C  ib. 

§  998.  Rates  of  toll:  License  fee.  The  board  of  county  commis- 
sioners must  fix  and  regulate  the  rates  of  toll  for  all  franchises  granted 
under  the  provisions  of  this  chapter  within  the  limits  of  their  respective 
counties,  having  due  regard  to  the  cost  of  construction,  magniture  of  struc- 
ture and  expenses  incident  thereto,  and  in  keeping  the  same  in  good  repair. 
The  board  of  commissioners  must  also  tax  such  sum  as  may  appear  rea- 
sonable, not  less  than  $25  nor  more  than  $200  per  annum,  for  each  license 
granted ;  and  the  person  or  parties  to  whom  such  license  is  granted,  must 
pay  to  the  county  treasurer  the  tax  for  one  year  in  advance,  taking  his  re- 
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ceipt  therefor,  and  upon  the  production  of  such  receipt  the  clerk  of  the 
board  of  commissioners  must  issue  such  license,  with  a  statement  of  the 
rates  of  toll  as  fixed,  under  seal  of  the  board  of  commissioners.  [R.  S. 
§  1038.] 

Hist.     '64,  p.  440,   §  5  ;  am.  R.  S.  §   1038,  reenact- 
ed   R.    C.    §    998. 

§  999.  Bond  of  applicant.  Every  company  applying  for  a  license  to 
keep  a  toll  road  must,  before  the  same  is  issued,  enter  into  a  bond  with  one 
or  more  sureties,  to  be  approved  by  the  clerk  of  the  board  of  commission- 
ers in  any  sum  not  less  than  $1000  nor  more  than  $10,000,  conditioned 
that  such  company  will  keep  said  road  in  all  respects  according  to  law; 
and  if  default  at  any  time  be  made  in  the  condition  of  such  bond,  damages 
not  exceeding  the  penalty  may  be  recovered  by  any  person  aggrieved,  be- 
fore any  court  having  competent  jurisdiction.     [R.  S.  §  1039.] 

Hist.      '64,   p.   440,   §    6  ;   am.    '81,   p.    292,    $    1  ;   am. 
R.  S.   S    1039,  reenacted  R.  C.  §  999. 

§  1000.  Abandonment  of  road.  Whenever  the  holders  of  two-thirds 
of  the  stock  consent,  the  directors  of  any  company  may  abandon  the  whole 
or  any  part  of  their  road  at  either  or  both  ends,  by  written  surrender 
thereof,  attested  by  their  seal,  and  acknowledged  by  the  president  and 
secretary  as  a  deed  or  grant  is  acknowledged,  and  recorded  in  the  re- 
corders office  of  each  county  where  the  surrendered  road  lies;  thereafter 
the  surrendered  road  belongs  to  the  road  districts  in  which  it  lies,  but 
the  company  may  continue  to  take  toll  on  any  three  consecutive  miles  in 
length  not  so  surrendered.     [R.  S.  §  1040.] 

Hist.     R.  S.   8    1040,  reenacted  R.  C.  §   1000. 
Comp.   leg. — Cal.      Same  except  "clerk's"   for   "re- 
corder's," line  5:  Pol.  C.   1872,   §  2799;  Kerr's  C.  ib. 

§  1001.  County  may  purchase  road.  At  any  time  within  five  years 
from  filing  the  certificate  of  completion  of  any  road  constructed  under  the 
provisions  of  this  chapter,  the  county  within  which  the  road  or  any  part 
thereof  is  located,  may  purchase  the  same  at  a  fair  cash  valuation,  to  be 
fixed  by  seven  commissioners,  all  disinterested  persons,  three  to  be  ap- 
pointed by  the  board  of  commissioners  of  the  county,  three  by  the  owner 
of  the  road,  and  the  seventh  by  the  probate  judge,  who  must  estimate  the 
fair  cash  value  of  the  road  and  make  report  thereof  under  oath  to  the 
board  of  commissioners.  If  within  three  months  after  filing  the  report, 
the  appraised  value  thereof  is  tendered  on  behalf  of  the  county  to  the  owner 
of  the  road  or  his  authorized  managing  agent,  the  right  of  the  owner  to 
take  tolls  on  the  road  is  terminated,  and  the  road  becomes  the  property 
of  the  county.     [R.  S.  §  1041.] 

Hist.     R.  S.  §   1041,  reenacted  R.  C.  §   1001. 

Comp.   leg.— Cal.     Similar:     Pol.  C.    1872,   $   2800: 
amended:      Kerr's   C.    ib. 

§  1002.  Appraisement  and  award.  A  majority  of  the  commission- 
ers mentioned  in  the  preceding  section  constitutes  a  quorum,  and  the  con- 
currence of  a  majority  in  making  the  estimate  and  award  is  binding  upon 
the  road  owner  if  approved  by  the  board  of  commissioners.  The  commis- 
sioners must  make  their  report  within  30  days  after  their  appointment, 
and  if  approved  the  tender  of  the  amount  of  the  appraisement  and  award 
must  be  made  by  the  county  treasurer.  Whether  the  owner  conveys  the 
road  to  the  county  or  not,  the  report  and  tender  operate  as  a  conveyance 
to  the  county  of  the  road  and  all  its  incidents  and  appurtenances.  [R.  S. 
§1042.] 

Hist.     R.  S.  §   1042,  reenacted  R.  C.  §   1002. 
Comp.    leg. — Cal.      Same   except    "supervisors"    for 
"commissioners":  Pol.  C.   1872,  §  2801;  Kerr's  C.  ib. 
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ARTICLE  2. 
CONSTRUCTION  OF  TOLL  ROADS  FOR  TRACTION  ENGINES. 

§  1003.  Application  to  construct.  Any  person,  company  or  corpora- 
tion proposing  to  construct  a  road,  or  to  improve  any  public  road  or  part 
thereof,  for  the  purpose  of  using  on  such  road  traction  engines  for  the 
transporting  of  heavy  freight,  must  publish  a  notice  in  some  newspaper 
of  the  county  in  which  said  proposed  road  or  major  portion  thereof  is 
situated,  for  two  consecutive  weeks,  specifying  the  location  of  such  road 
and  the  time  and  place,  when  and  where  application  will  be  made  for  a 
license  to  charge  toll  on  such  roads  to  any  person,  company  or  corporation 
using  the  same  for  the  purpose  above  set  forth.  After  notice  is  given, 
application  must  be  made  in  writing  to  the  board  of  county  commissioners 
of  the  county  in  which  said  road  or  major  portion  thereof  is  located,  de- 
scribing the  location  of  said  road,  and  the  general  character  of  the  pro- 
posed construction  or  improvement.     ['07,  p.  306,  §  1.] 

Hist.     '07,  p.  306,   §   1,  reenacted  R.  C   §   1003. 

§  1004.  Hearing  of  application.  At  the  hearing  of  such  application, 
proof  of  giving  notice  as  required  in  the  preceding  section  must  be  made, 
and  the  board  of  commissioners  may  then  grant  such  application.  ['07,  p. 
306,  §  2.] 

Hist.     '07,  p.  306,  §  2,  reenacted  R.  C  $   1004. 

§  1005.  Statement  of  expense.  Any  person,  company  or  corporation 
constructing  or  improving  roads  under  the  provisions  of  this  article,  shall 
furnish  to  the  board  of  county  commissioners  a  sworn  statement  of  the 
items  of  expense  incurred  in  such  work.     ['07,  p.  306,  §  3.] 

Hist.     "07,  p.  306,  §  3,  reenacted  R.  C.  §   1005. 

§  1006.  Rules  and  regulations.  The  board  of  commissioners  shall 
make  all  needful  rules  and  regulations  for  the  control  of  such  roads,  pre- 
scribing what  rates  of  toll  shall  be  charged  thereon,  and  fixing  penalties 
for  the  violation  of  regulations:  Provided,  That  nothing  in  this  article 
contained  shall  be  construed  to  empower  the  granting  of  a  license  to  charge 
toll  for  any  purpose  except  as  herein  specifically  set  forth:  And,  Further 
provided,  That  no  license  to  collect  toll  on  such  road  shall  be  granted  for  a 
longer  period  than  seven  years.     ['07,  p.  306,  §  4.] 

Hist.     '07,  p.  306,  §  4,  reenacted  R.  C  $   1006. 

ARTICLE   3. 
USE  OF  TOLL  ROADS. 

§  1007.  Exemptions  from  toll.  The  following  persons,  and  none 
other,  are  exempt  from  payment  of  toll  on  wagon,  turnpike,  or  plank  roads : 

1.  Persons  going  to  or  from  any  funeral,  and  all  funeral  processions. 

2.  Troops  in  actual  service  of  the  state,  or  of  the  United  States. 

3.  Persons  going  to  or  from  the  courthouse  in  obedience  to  a  subpoena 
in  a  criminal  action. 

4.  Persons  living  within  a  mile  of  any  gate  by  the  most  usually  trav- 
eled road  may  pass  it  at  one-half  toll,  when  not  engaged  in  the  transporta- 
tion of  others,  or  the  property  of  others. 

5.  Farmers  living  on  their  farms  within  one  mile  of  any  gate  by  the 
most  usually  traveled  road  may  pass  free  when  going  to  or  from  their 
work  on  such  farms. 

6.  School  children  attending  school  within  three  miles  of  their 
parents'  or  boarding  houses.     [R.  S.  §  1050.] 

Hist.     R.   S.   §    1050,  reenacted  R.  C.    §    1007.  are    required   to  attend"   added  to   subd.    2:      Pol.   C. 

Comp.   leg.— Cal.      Same  except    "and   persons   go-         1872-   §   2814  =  simi,ar  as  amended:     Kerr's  C.   ib. 
ing   to   or  from   militia   training  which   by    law   they 
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ARTICLE   4. 
INSPECTION  AND  REPAIR. 

§  1008.  Complaint  to  road  overseer.  Every  road  overseer  of  the 
district  to  whom  complaint  in  writing  is  made  that  any  part  of  a  wagon, 
turnpike,  or  plank  toll  road  in  his  county  or  district,  or  any  part  of  such 
road  the  gate  nearest  to  which  is  in  his  county  or  district,  is  out  of  repair, 
must  examine  it  without  delay  and  give  notice  of  the  defect,  particularly 
describing  the  same,  to  the  person  attending  the  gate  nearest  thereto;  if 
the  necessary  repair  is  not  made  or  defect  remedied  within  three  days 
after  such  notice  is  given,  the  road  overseer  may  order  such  gate  to  be 
thrown  open.     [R.  S.  §  1055.] 

Hist.      R.    S.    §    1055,   reenacted   R.   C.    §    1008.  highways  *or"   inserted  before   "road  overseer":    Pol. 

Comp.   leg. — Cal.     Same  except   "commissioner   of  i872»   §  2827;  Kerr's  C.  ib. 

§  1009.  Gates  ordered  open.  A  gate  so  ordered  to  be  thrown  open 
must  not  be  shut  nor  any  toll  collected  thereat  until  the  road  overseer  or- 
dering it  shut  grants  a  certificate  that  the  road  is  in  sufficient  repair,  and 
that  the  gate  ought  to  be  closed.  The  company  and  their  gatekeeper  or 
other  employee,  violating  or  permitting  the  violation  of  this  section,  or  the 
order  made  under  the  preceding  section,  are  each  liable  in  a  penalty  of 
$25  for  each  offense,  to  be  recovered  by  the  party  aggrieved.  [R.  S.  §  1056.] 

Hist.     R.   S.   §    1056,  reenacted  R.   C.   §    1009.  highways  or"   inserted  before   "road  overseer":   Pol. 

Comp.    leg. — Cal.      Same   except   "commissioner  of        C-  1872'  §  2828  :  Kerr's  C.  ib. 

§  1010.  Defects  in  road:  Notice  to  company.  Every  road  overseer 
who  discovers  a  defect  in  any  toll  road  in  his  county  or  district,  or  a  gate 
placed  in  a  situation  contrary  to  law,  must  give  written  notice  thereof  to 
one  or  more  of  the  directors  or  managing  agents  of  the  company,  requiring 
the  defective  road  to  be  repaired  or  the  gate  to  be  removed  within  a  speci- 
fied time;  and  may  order  that  in  the  meantime  such  gates  as  he  specifies 
be  thrown  open.     [R.  S.  §  1057.] 

Hist.     R.  S.  §   1057,  reenacted  R.  C  §   1010.  highways  or"   inserted  before   "road  overseer":   Pol. 

Comp.   leg. — Cal.      Same   except   "commissioner   of        c-    1872'   §   2829  «  Kerr's  C  ib. 

§  1011.  Prosecution  of  company.  If  the  notice  and  requirements 
are  not  obeyed,  the  road  overseer  must  make  immediate  complaint  to  the 
prosecuting  attorney  of  the  county,  who  must  prosecute  the  company 
therefor  in  the  name  of  the  state  for  so  suffering  the  road  to  be  out  of 
repair,  or  of  having  placed  any  gate  in  a  situation  contrary  to  the  law ;  and 
if  convicted  thereof,  the  company  must  be  fined  not  exceeding  $250.  [R.  S. 
§  1058.]    . 

Hist.      R.   S.    §    1058,   reenacted   R.   C    §    1011.  seer"    and    "people"    for    "state":    Pol.    C    1872,    § 

Comp.  leg. — Cal.     Same  except  "the  commissioner        -830  ;  Kerr  s  C  ib. 
of   highways  or   road  overseer"   for   "the  road   over- 

§  1012.  Fees  of  overseer.  The  road  overseer  complaining  to  the 
prosecuting  attorney,  or  who  makes  inspection  and  discovers  defects  in  the 
road,  is  entitled  to  $3  for  each  day's  services  in  inspecting  the  road  or 
necessarily  expended  in  prosecuting  the  action  therefor,  to  be  paid  in  case 
of  conviction,  as  costs.  When  no  action  is  had,  but  repairs  are  made,  or 
gate  removed,  on  the  inspection  and  requirement  of  the  road  overseer,  the 
toll  gatherer  nearest  the  road  so  out  of  repair,  or  the  gate  to  be  moved, 
must  pay  the  fees  hereinbefore  specified  out  of  the  tolls  collected;  if  he 
refuse  to  pay  the  same,  the  same  may  be  recovered  by  action  with  costs. 
[R.  S.  §  1059.] 

Hist.     R.   S.   §    1059,  reenacted  R.  C   §    1012.  highways  or"   inserted  before  "road   overseer":   Pol. 

Comp.    leg. — Cal.     Same   except    "commissioner   of        C-    1872>    §   2831  '•   Kerr's  C   ib. 
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CHAPTER  59. 
PUBLIC  FERRIES  AND  TOLL  BRIDGES. 

ARTICLE    1. 
GENERAL   PROVISIONS. 

§  1013.  Application  to  construct.  When  authority  to  construct  a 
toll  bridge  or  to  erect  and  keep  a  ferry  over  waters  dividing  two  counties 
is  desired,  application  must  be  made  to  the  board  of  commissioners  of  that 
county  situated  on  the  right  bank  descending  such  river,  creek,  or  slough. 
[R.  S.  §  1070.] 

Hist.      (See    '66,    p.    180,    §    1.)      R.    S.    §    1070,    re-        "river,    creek,    or    slough,"    line    4:     Pol.    C.    1872,    § 
enacted    R.    C.   §    1013.  2843;  Kerr's  C.  ib. 

Comp.    leg. — Cal.     Same   except    "supervisors"    for  Cross    rcf.     Corporations    not    to    take    tolls    until 

"commissioners,"  line   3;  "left"  for  "right,"  line  4;        authority    is   granted  by   the    county   commissioners: 
"bay,    river,    creek,    slough    or   arm   of   the    sea"    for        8    2830. 

§  1014.  Proof  of  notice.  The  board  of  commissioners  must  not 
grant  authority  to  construct  or  erect  a  toll  bridge  or  ferry  until  the  notice 
of  such  intended  anplication  has  been  given  as  respectively  required  in 
articles  2  and  3  of  this  chapter.     [R.  S.  §  1071.] 

Hist.     R.  S.  §   1071,  reenacted  R.  C.  §   1014.  "commissioners,"    line     1:       Pol.    C.     1872,    §     2844: 

Comp.    leg. — Cal.     Same   except    "supervisors"    for        Kerr  s   C.   ib. 

§  1015.  Grant  of  authority.  The  board  of  commissioners  granting 
authority  to  construct  a  toll  bridge  or  to  keep  a  public  ferry,  must  at  the 
same  time : 

1.  Fix  the  amount  of  a  penal  bond  to  be  given  by  the  person  or  cor- 
poration owning  or  taking  tolls  on  the  bridge  or  ferry  for  the  benefit  of 
the  county  and  all  persons  crossing  or  desiring  to  cross  the  same,  and 
provide  for  the  annual  renewal  thereof. 

2.  Fix  the  amount  of  license  tax  to  be  paid  by  the  person  or  corpora- 
tion for  taking  tolls  thereon,  not  less  than  $3  nor  over  $100  per  month, 
payable  annually. 

3.  Fix  the  rate  of  tolls  which  may  be  collected  for  crossing  the  bridge, 
which  must  not  raise  annually  an  income  exceeding  15  per  cent  on  the 
actual  cost  of  the  construction  or  erection  and  maintenance  of  the  bridge 
for  the  first  year,  nor  on  the  fair  cash  value  together  with  the  repairs  and 
maintenance  thereof  for  any  succeeding  year. 

4.  Make  all  necessary  orders  relative  to  the  construction,  erection,  and 
business  of  licensed  toll  bridges  or  ferries  which  they  have  by  law  the 
power  to  make. 

The  board  of  commissioners  may,  at  any  time  they  see  fit,  authorize 
fords  across  any  water  within  any  distance  of  any  licensed  toll  bridge  or 
ferry. 

Hist.     R.   S.   S    1072,  reenacted  R.  C.  §    1015.    Ref-        and    the    present   wording   of   the    subdivision    is   not 
erence    to    fixing    of    ferry   tolls    omitted    in    subd.    3,         objectionable. 

amA^y  Jmnplicat*?JV  73,'o°-  ei'nPr   2/^eSpeoi.aollyv.  In21'  Comp.   leg.— Cal.     Same   except    "supervisors"    for 

P.  249,  fc  2y,  p.  251,  fe  12,  p.  255,  fcl9,  p.  262,  fc  30a,  "commissioners,"  and  "and  maintain"  inserted  after 

P     268,    the    public    utilities    commission    having    su-  •'authorize,"   last  paragraph:     Pol.  C.    1872,    §   2845; 

ptrvision    of    ferry    rates.      Subd.    4    relating    to    su-  *  }<:err's  q,   iD- 

pervision    is   probably   also   affected  by   $    12,   p.    255,  _#i    ,    '       '             ,,.,         .        _        ,    _       ,.„.,,    _«,   - 

and   §   29,   p.   268,   but  to  what  extent  is  not  certain  --f1**?'      S1™8  V'  Mllwaukee  Land  Co-    <I911>    20  L 

t'lo,     lly    Jr.     37. 

§  1016.  Regulation  of  license  tax  and  tolls.  The  license  tax  and  rate 
of  toll  fixed  as  provided  in  the  preceding  section  may  be  increased  or  dimin- 
ished, at  any  time,  when  it  is  shown  to  the  satisfaction  of  the  board  of 
commissioners  that  the  receipts  from  tolls  any  one  year  is  disproportionate 
to  the  cost  of  construction  or  erection,  or  the  fair  cash  value  thereof,  to- 
gether with  the  cost  of  all  necessary  repairs  and  maintenance  of  the  bridge 
or  ferry.  The  license  tax  fixed  by  the  board  of  commissioners  must  not 
exceed  10  per  cent  of  the  tolls  annually  collected.     [R.  S.  §  1073.] 

Hist.     R.   S.   8    1073,  reenacted  R.  C.  §   1016. 
Comp.  leg.— Cal.     Similar:     Pol.   C.    1872,   §   2846; 
Kerr's    C.    ib. 
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§  1017.  Report  of  keeper.  Every  owner  or  keeper  of  a  toll  bridge 
or  ferry  must  report  annually  to  the  board  of  commissioners  from  which 
his  license  is  obtained,  under  oath,  the  following  facts : 

1.  The  actual  cost  of  the  construction  or  erection,  and  equipment  of 
the  toll  bridge  or  ferry. 

2.  The  repairs  made  during  the  preceding  year,  and  the  actual  cost 
thereof. 

3.  The  expense  of  labor  and  hire  of  agents,  and  other  costs  necessarily 
incurred  in  and  about  the  conduct  of  their  business. 

4.  The  amount  of  tolls  collected ;  and 

5.  The  estimated  actual  cash  value  of  the  bridge  or  ferry,  exclusive 
of  the  franchise.     [R.  S.  §  1074.] 

Hist.     R.   S.   §   1074,  reenacted  R.  C.   §   1017.  '•commissioners,"    line    2:      Pol.     C.     1872,     §     2847, 

Comp.    leg. — Cal.     Same   except   "supervisors"    for        Kerr  s   G.   lb. 

§1018.  Ascertainment  of  license  and  toll  rate.  Whenever  the  board 
of  commissioners  are  about  to  fix  the  license  tax  or  rate  of  tolls  on  a  bridge 
or  ferry  they  must  make  inquiry  into  the  present  actual  cash  value  and 
the  cost  of  all  necessary  repairs  and  maintenance  thereof,  and  for  that  pur- 
pose may  examine,  under  oath,  the  owner  or  keeper  of  the  same,  and  other 
witnesses,  and  the  assessed  value  of  the  bridge  or  ferry  on  the  assessment 
roll  of  the  county. 

Hist.     R.   S.   §    1075,  reenacted  R.   C.   §    1018.   "Li-  Comp.    leg. — Cal.     Same   except   "supervisors"    for 

cense   tax   and   rate   of   tolls"   connected   by   disjunc-        commissioners,"  but  with  additional  provisions:  Pol. 
tive  owing  to  change  in   §    1015.  C.  1872,  §  2848  ;  Kerr's  C.  ib. 

§  1019.  Same:  Fixing  rate.  When  the  cost  of  construction  or  erec- 
tion and  equipment  of  the  bridge  or  ferry,  or  the  fair  cash  value  thereof, 
together  with  the  cost  of  needed  repairs  and  the  conduct  and  maintenance 
of  the  same,  is  ascertained  and  fixed  for  the  preceding  year,  the  board 
must,  on  such  ascertained  amount,  fix  the  annual  license  tax,  rate  of  tolls, 
and  the  amount  of  the  penal  bond,  and  direct  a  license  to  be  issued  by  the 
clerk.     [R.  S.  §  1076.] 

Hist.     R.  S.   §   1076,  reenacted  R.  C.   §   1019. 

Comp.    leg.— Cal.     Same:     Pol.    C.    1872,    §    2849; 
Kerr's   C.   ib. 

§  1020.  Conditions  of  bond.  The  bond  required  of  the  owner  or 
keeper  of  the  toll  bridge  or  ferry,  must  be  in  the  sum  fixed  by  the  board 
of  commissioners,  between  $1000  and  $10,000,  with  one  or  more  sureties, 
and  conditioned  that  the  toll  bridge  or  ferry  will  be  kept  in  good  repair 
and  condition,  and  that  the  keeper  will  faithfuly  comply  with  the  laws  of 
the  state  and  all  legal  orders  of  the  board  of  commissioners  regulating  the 
same,  and  pay  all  damages  recovered  against  him  by  any  person  injured 
or  damaged  by  reason  of  delay  at,  or  defect  in,  such  bridge  or  ferry,  or 
in  any  manner  resulting  from  a  noncompliance  with  the  laws  or  lawful 
orders  regulating  the  same.  The  bond  must  be  approved  by  the  board  and 
filed  with  the  clerk  of  the  board  of  commissioners.     [R.  S.  §  1077.] 

Hist.     R.  S.   §   1077,  reenacted  R.  C.   §   1020.  sand  and  ten  thousand  dollars,"  line  3,  omitted,  and 

Comp.    leg.— Cal.     Same   except   "supervisors"    for        '  'V^f1?''*0^0^''  -u6Xt  t0  laSt  Hne :     P°L  C> 
"commissioners"    throughout;    "between    one    thou-        1872'    8    ^»50  ;   Kerr  s  C.   ib. 

§  1021.  Bridges  and  ferries  connecting  counties.  The  license  tax  of 
a  ferry  or  bridge  connecting  two  counties  must  be  paid  to  the  treasurer 
of  the  county  granting  it,  and  the  license  issued  by  the  auditor  thereof; 
but  the  treasurer  of  such  county  must  pay  to  the  treasury  of  the  county 
in  which  the  other  end  or  landing  of  the  bridge  or  ferry  is  located,  one- 
half  the  sum  so  received  annually,  or  the  auditor  may  issue  the  license 
on  filing  with  him  receipts  for  their  respective  halves  of  the  tax  taken 
from  the  treasurer  of  each  of  the  two  counties.     [R.  S.  §  1078.] 

Hist.     R.   S.   §   1078,  reenacted  R.  C.   §    1021. 
Comp.    leg.— Cal.     Same:     Pol.    C.    1872,    §    2851; 
Kerr's   C.   ib. 
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§  1022.  Disqualification  of  county  commissioner.  When  a  commis- 
sioner is  interested  in  an  application  to  erect,  construct,  or  take  tolls,  or 
alter  tolls  on  a  bridge  or  ferry,  the  probate  judge  of  the  county  must  act 
in  his  stead.     [R.  S.  §  1079.] 

Hist.     R.   S.   §    1079,   reenacted  R.  C.   §   1022.  bate,"    line    3:     Pol.    C.    1872,    §    2852;    similar    as 

Comp.    leg.— Cal.     Same   except    "supervisor"     for        amended:     Kerr's  C.  ib. 
"commissioner,"     line     1,     and     "county"    for    "pro- 

§  1023.  Distance  between  bridges  and  ferries.  No  toll  bridge  or 
ferry  must  be  established  within  one  mile  immediately  above  or  below  a 
regularly  established  ferry  or  toll  bridge,  unless  the  situation  of  a  town 
or  village,  the  crossing  of  a  public  highway,  or  the  intersection  of  some 
creek  or  ravine  renders  it  necessary  for  public  convenience.  In  addition 
to  the  public  notice  hereinafter  required,  notice  of  intention  to  apply  for 
authority  to  erect  a  toll  bridge  or  ferry,  as  in  this  section  provided,  must 
be  served  upon  the  proprietor  of  the  ferry  or  toll  bridge  already  established 
at  least  10  days  prior  thereto,  giving  the  time  and  place  and  grounds  of 
such  application.     [R.  S.  §  1080.] 

Hist.     R.  S.  §   1080,  reenacted  R.  C.  §   1023.  Cited:     Evans  v.   Kroutinger    (1903)    9    I.    153,    72 

Comp.    leg.— Cal.     Same:     Pol.    C.    1872,    §    2853;        P-   882- 
Kerr's  C.   ib. 

§  1024.  Condemnation  of  land.  When  there  are  lands  necessary  for 
the  construction,  erection  or  use  of  such  bridge  or  ferry  which  cannot  be 
procured  by  agreement  between  the  owner  or  corporation  and  the  land- 
owner, the  right  of  way  and  all  other  lands  necessary  for  the  use  and  con- 
struction or  erection  thereof  may  be  acquired  bv  condemnation.  [R.  S. 
§  1081.] 

Hist.     R.   S.  §   1081,  reenacted  R.  C.   §   1024. 

Comp.    leg.— Cal.     Same:      Pol.    C.    1872,    §    2855; 
Kerr's   C.    ib. 

§  1025.  Posting  rates  of  tolls.  Every  licensed  toll  bridge  must  have 
the  rates  of  toll,  as  fixed  by  the  board  of  commissioners,  printed  or  written, 
posted  up  in  some  conspicuous  place  on  or  near  the  bridge  or  ferry. 

Hist.      (See    '64,   p.   440,    §    8.)      R.    S.    §    1082,    re-  Comp.    leg. — Cal.     Same   except    "supervisors"   for 

enacted    R.    C.    §    1025.      Reference    to    ferries   omit-        "commissioners,"     line     2:      Pol.    C.     1872,     §    2856; 
led  for  reasons  stated  in  historical  note  to  §  1015.  Kerr's  C.   ib. 

§  1026.  Disposal  of  license  money.  The  proceeds  of  the  license  tax 
on  ferries  and  toll  bridges  must  be  paid  into  the  county  treasury  for  the 
use  of  roads  and  highways,  or  may  be  used  by  the  board  of  commissioners 
at  any  time  in  the  purchase  of  toll  roads  and  toll  bridges.     [R.  S.  §  1083.] 

Hist.     R.   S.   §   1083,  reenacted  R.  C   §    1026.  "commissioners,"     line     3:     Pol.     C.     1872,     §     2857; 

Comp.    leg. — Cal.     Same   except    "supervisors"    for        Kerr  s  C.  ib. 

§  1027.  Care  of  banks.  All  ferry  and  toll  bridge  keepers  must  keep 
the  banks  of  the  streams  or  waters  at  the  landings  of  their  ferries  and 
bridges  graded  and  in  good  order  for  the  passage  of  vehicles.  For  every 
day  compliance  herewith  is  neglected  $25  is  forfeited,  to  be  collected  for 
the  use  of  the  road  fund  of  the  county.     [R.  S.  §  1084.] 

Hist.     R.   S.  §    1084,  reenacted  R.  C  §   1027. 
Comp.    leg.— Cal.     Same:      Pol.    C    1872,    §    2858; 
Kerr's  C  ib. 

ARTICLE   2. 
TOLL   BRIDGES. 

§  1028.  Application  to  construct.  Every  applicant  for  authority  to 
construct  a  toll  bridge  must  publish  a  notice  in  at  least  one  newspaper  in 
each  county  in  which  the  bridge  or  any  part  of  it  is  to  be,  or  if  no  paper 
is  published  therein,  in  an  adjoining  county,  once  in  each  week  for  six  suc- 
cessive weeks,  specifying  the  location,  the  length  and  breadth  of  the  bridge, 
and  the  time  at  which  the  application  hereinafter  required  will  be  made. 
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After  notice  is  given,  application  must  be  made  to  the  board  of  com- 
missioners of  the  proper  county,  at  any  meeting  specified  in  the  notice,  for 
authority  to  construct  it.     [R.  S.  §  1090.] 

Hist.     R.   S.   §    1090,   reenacted  R.   C.   §    1028.  "commissioners":      Pol.     C.     1872,     §     2870;     Kerr'8 

Comp.    leg. — Cal.     Same   except    "supervisors"    for        ^-    1D- 

§  1029.  Hearing  on  application.  On  the  hearing,  any  person  may 
appear  and  be  heard.  The  board  may  take  testimony  or  authorize  it  to  be 
taken  by  any  judicial  officer  of  the  county;  and  it  may  adjourn  the  hearing 
from  time  to  time.  A  copy  of  the  articles  of  incorporation,  certified  by  the 
secretary  of  state  or  by  the  clerk  where  they  are  filed,  must  be  attached 
to  and  filed  with  the  application,  if  made  by  a  corporation.     [R.  S.  §  1091.] 

Hist.     R.   S.   §   1091,  reenacted  R.   C.   §    1029. 
Comp.    leg.— Cal.     Same:      Pol.    C.    1872,    §    2871; 
Kerr's  C.   ib. 

§  1030.  Order  granting  application.  If  the  board  are  of  the  opinion 
that  the  public  interests  will  be  promoted  thereby,  it  may,  by  the  assent 
of  a  majority  of  all  the  members  of  the  board,  grant  the  application  by  an 
order  entered  in  its  minutes,  and  particularly  describing  the  bridge.  The 
applicant  must  cause  a  certified  copy  of  the  order,  with  a  copy  of  the  appli- 
cation, to  be  recorded  in  the  office  of  the  recorder  of  the  county,  before 
proceeding  under  it.     [R.  S.  §  1092.] 

Hist.     R.   S.   §    1092,  reenacted  R.   C.   §    1030.  corder" :    Pol.   C.    1872,    §    2872;    additional   provision 

Comp.    leg.— Cal.      Same    except    "clerk"    for    "re-        as    amended,    Kerr's    C.   ib. 

§  1031.  Same:  Additional  requirements.  The  board  of  commis- 
sioners may,  at  the  time  of  granting  authority  to  construct  a  toll  bridge, 
by  order,  require  the  bridge  to  be  constructed  within  a  certain  time,  to 
be  of  a  certain  width,  character,  or  description,  and  to  be  constructed  of 
certain  materials,  which  order  must  be  complied  with  by  the  owner  or 
corporation  constructing  the  same  before  license  to  take  tolls  is  issued. 
[R.  S.  §  1093.] 

Hist.      R.   S.   §    1093,   reenacted  R.  C.   §    1031. 
Comp.    leg. — Cal.      Same   except   "supervisors"    for 
•'commissioners":  Pol.  C.  1872,  S  2873;  Kerr's  C.  ib. 

§  1032.  Use  of  highways.  The  corporation  or  bridge  owner  may 
use,  in  such  manner  as  prescribed  by  the  board,  so  much  of  any  public  road 
on  either  side  of  the  stream  or  waters  as  may  be  necessary  for  constructing 
and  maintaining  the  bridge  and  toll  houses.     [R.  S.  §  1094.] 

Hist.     R.   S.   §   1094,  reenacted  R.   C.   §   1032. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2874; 
Kerr's  C.  ib. 

§  1033.  Completion  of  bridge.  Every  bridge  erected  under  these 
provisions  must  have  good  and  substantial  railings  or  sidings,  at  least  41/2 
feet  high.  When  a  bridge  is  completed,  and  a  certificate  that  it  is  so,  and 
is  safe  and  convenient  for  the  public  use,  is  signed  by  the  chairman  of  the 
board  of  commissioners,  and  filed  in  the  county  recorder's  office,  in  the 
county  or  counties  in  which  it  is  located,  the  owner  may  erect  a  tollgate 
at  such  bridge,  and  require  such  tolls  as  the  boards  of  commissioners  of 
the  county  or  counties  from  time  to  time  prescribe.  A  license  therefor 
must  be  issued  by  the  auditor  of  the  county  on  giving  the  necessary  bond 
and  paying  the  license  tax  fixed  therefor.     [R.  S.  §  1095.] 

Hist      R    S    §    1095,  reenacted  R.  C.    §    1033.  sioners,"     "clerk's"     for     "recorder's"     and     "super- 

Comp.  leg.-Cal.     Same  except  "the  commissioner  visors"  for  "commissioners" :     Pol.  C,   1872,   §  2878; 

of    highways    or    president    of    the    board    of    super-  pxrrs  °-  lD- 

visors"   for  "the  chairman  of  the  board  of  commis- 

§  1034.  Exemptions  from  tolls.  Any  person  going  to  or  from  a 
funeral,  school,  performing  highway  labor,  or  court  which  by  law  he  is 
required  to  attend  as  a  witness  in  a  criminal  case,  is  exempt  from  the  pay- 
ment of  tolls.     [R.  S.  §  1096.] 

Hi(.t      R    S    §    1096.  reenacted  R.  C.   §    1034.  military    parade"    inserted    after    "labor":    Pol.    C. 

Comp.    leg -Cal.      Same    except    "or    attending    ,        '872,   |   2879;  Kerr's  C.  ib. 
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§  1035.  Penalty  for  avoiding  tolls.  Any  person  liable  to  pay  toll, 
forcibly  or  fraudulently  passing"  the  gate  of  a  toll  bridge  without  paying 
the  toll,  is  liable  to  a  penalty  of  $10  in  addition  to  the  damages  caused,  to 
be  recovered  by  the  owner.     [R.  S.  §  1097.] 

Hist.     R.   S.   §   1097,  reenacted  R.  C.   §   1035. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §    2880; 
Kerr's  C.  ib. 

§  1036.  County  may  purchase  bridge.  Within  the  same  time,  in 
like  manner,  and  to  the  same  effect  as  toll  roads  are  purchased  under  the 
provisions  of  the  last  chapter,  the  county  or  counties,  jointly  acting,  in 
which  the  same  is  situated,  may  purchase  a  toll  bridge  constructed  under 
the  provisions  of  this  chapter.     [R.  S.  §  1098.] 

Hist.     R.   S.   §   1098,  reenacted  R.  C.   §    1036.  2803"  for  "the  last  chapter" :   Pol.   C.    1872,    §   2881  ; 

Comp.  leg.— Cal.     Same  except  "Sections  2802  and         Kerr's  C.  ib. 

Cross   ref.     Purchase  of  toll  roads:      §§   1001-1002. 

§  1036a.      Toll    bridges   costing    over    $25,000:      Private    ownership. 

The  board  of  county  commissioners  of  any  county  may  grant  for  such 
period  of  time  as  may  be  agreed  upon  to  any  person  or  persons,  or  cor- 
poration or  corporations,  or  their  assigns,  the  right,  power  and  authority 
to  construct,  operate  and  maintain  a  toll  bridge  across  any  stream  or  can- 
yon in  said  county  or  upon  the  boundary  thereof  for  such  period  of  time 
as  may  be  agreed  upon  and  to  charge,  collect  and  receive  such  rates,  tolls 
and  charges  for  the  use  of  such  bridge  on  such  terms  and  conditions  and 
under  such  regulations  as  may  be  contracted  for  by  said  board  and  the 
person  or  persons,  corporation  or  corporations,  or  their  assigns,  building 
such  bridge,  and  in  case  of  a  bridge  crossing  a  stream  or  canyon  on  the 
boundary  line  of  counties,  the  grant,  power  and  authority  hereinbefore 
mentioned  must  be  ordered  and  authorized  by  a  majority  vote  of  the  board 
of  county  commissioners  of  each  county. 

This  section  shall  have  force  and  effect  in  such  cases  only  as  the  board 
of  county  commissioners  find  that  the  cost  of  such  bridge  will  exceed  the 
sum  of  $25,000.     ['09,  p.  298,  H.  B.  282.] 

Hist.     '09,  p.  298,   H.   B.  282. 

ARTICLE    3. 

TOLL   FERRIES. 

Note:  R.  C.  §§  1039,  1040,  giving  the  county  commissioners  supervisory  power  over  toll  ferries, 
are  omitted,  having  been  impliedly  repealed  by  the  public  utilities  law,  '13,  c.  61,  p.  247.  See 
historical  note  to  §   1015. 

§  1037.  Application  to  construct.  Every  applicant  for  authority  to 
erect  and  take  tolls  on  a  public  ferry,  must  publish  a  notice  in  at  least  one 
newspaper  in  each  county  in  which  the  ferry  is  or  touches,  or  if  there  is 
no  newspaper  published  therein,  then  in  one  published  in  an  adjoining 
county,  for  four  successive  weeks,  specifying-  the  location  and  the  time  and 
place,  when  and  where  the  application  will  be  made.  After  notice  is  given, 
application  must  be  made  in  writing,  under  oath,  to  the  board  of  commis- 
sioners of  the  proper  county,  the  landings  of  the  proposed  ferry  must  be 
described,  and  the  names  of  the  owners  thereof  given,  if  known;  and,  if 
the  applicant  is  not  the  owner  of  the  land,  that  notice  of  the  application 
has  been  served  on  the  owner  thereof  at  least  10  days  prior  to  the  appli- 
cation.    [R.  S.  §  1105.] 

Hist.     R.   S.   §   1105,   reenacted  R.   C.   §    1037.  Cited:      Sims  v.  Milwaukee   Land  Co.    (1911)    20  I. 

Comp.    leg. — Cal.      Same    except    "and    by    posting        513'    119  P-   37- 
three  notices  in  three  public  places  in  the  township" 
inserted     after     "county,"     and     "supervisors"     for 
"commissioners":  Pol.  C.  1872,  §  2892;  Kerr's  C.  ib. 

§  1038.  Hearing  and  order.  At  the  hearing,  proof  of  giving  the  no- 
tice as  required  by  the  preceding  section,  must  be  made,  and  any  person 
may  appear  and  contest  the  application.    If  the  board  finds  that  the  ferry 
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is  either  a  public  necessity  or  convenience,  and  that  the  applicant  is  a 
suitable  person,  authority  to  erect  and  take  tolls  on  the  ferry  may  be 
granted  to  him.     [R.  S.  §  1106.] 

Hist.     R.   S.   §    1106,   reenacted  R.   C.   §    1038.  construct  and  operate   a  ferry.     Sims  v.   Milwaukee 

Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §   2893;  l'and  Co-    <1911>   20  L  513»    119  P-  37- 

Kerr's  C.  ib.  Statutory    prerequisite:      If    statutory    proceedings 

Proceedings    presumed    regular:      License    granted  ,a.re    tak?n    an.°l  boaFd    is,sue,s    a    ieTTJ    license,    such 

■r  county  commissioners  in  the  absence  of  evidence  hfce"se   if   vahd'   althoush   the  complete  proceedings 

\o  the  contrary  is  prima  facie  sufficient  to  show  the  _"    the    b?a™    w,ere    not   made    a   matter    of    record 

right   of   the    party   to   whom    license    was   issued   to  £jm*  v'   Milwaukee  Land   Co.    (1911)    20   I.   513,    119 

CHAPTER  60. 

MISCELLANEOUS  PROVISIONS  RELATING  TO  TOLL  ROADS, 

BRIDGES  AND  FERRIES. 

§  1041.  Franchises  deemed  real  property.  For  all  purposes  con- 
nected with  the  collection  of  debts,  dues  or  demands,  or  the  enforcement 
of  obligations,  a  franchise  for  the  building  of  bridges,  the  construction  of 
roads  or  the  maintenance  of  ferries,  is  deemed  real  property,  and  controlled 
by  the  rules  governing  the  same.     [R.  S.  §  1120.] 

Hist.     '67,  p.   64,   §   1;  R.   S.   §   1120,   reenacted  R. 
C.    S    1041. 

§  1042.  Liability  to  execution.  All  rights  or  franchises  to  build, 
construct,  or  maintain  roads,  ferries  or  bridges,  and  charge  toll  thereon,  or 
receive  any  compensation  from  the  public  for  the  use  of  the  same,  are  sub- 
ject, in  like  manner  as  real  property,  to  the  payment  or  satisfaction  of 
any  judgment  rendered  in  a  suit  to  enforce  the  collection  or  satisfaction 
of  any  debt,  due,  demand  or  obligation  heretofore  contracted,  or  which  may 
hereafter  be  contracted.     [R.  S.  §  1121.] 

Hist.       (See    '67,    p.    64,    §2.)       R.    S.    §    1121,    re- 
enacted  R.  C.   §   1042. 

§  1043.  Same:  Attachment.  All  right,  title  or  interest,  claim, 
property  or  demand,  in  and  to  such  franchise,  road,  bridge  or  ferry,  may 
be  attached  in  the  same  manner  in  which  real  property  may  be  attached, 
in  any  suit  against  any  person  to  whom  said  described  franchises  have 
been  granted  or  conveyed,  and  the  right,  title  and  interest,  property,  claim 
and  demand  of  said  person,  may  be  levied  upon  and  sold  under  execution, 
to  satisfy  any  such  judgment  or  decree,  in  the  manner  in  which  real  prop- 
erty is  levied  upon  and  sold  under  execution,  and  subject  to  the  same  rules 
of  redemption.     [R.  S.  §  1122.] 

Hist.      '67,  p.   64,   §   3;  R.   S.   §    1122,  reenacted   R. 
C.    §    1043. 

§  1044.  Same:  Purchaser  to  give  bond.  In  all  cases  where  the 
person  to  whom  any  such  light  or  franchise  was  originally  granted,  was 
required  to  execute  any  bond  or  undertaking  for  the  performance  of  any 
act  or  acts  connected  with  said  franchise,  the  party  or  parties  purchasing 
at  sheriff's  sale  must,  before  the  confirmation  of  said  sale  by  the  proper 
court,  execute  a  similar  bond  or  undertaking,  to  be  approved  and  filed  in 
like  manner  as  the  original.     [R.  S.  §  1123.] 

Hist.     '67,  p.   64,   §  4;  R.  S.   §   1123,  reenacted  R.  '.  S.  §§   1125,  1126,  a  ferry  franchise  is  the  subject 

C.   §    1044.  f-f     voluntary     assignment.       Evans     v.     Kroutinger 

Assignability:      Under  this   section,   together  with         (1903)    9   I.    153,   72   P.   882,   2  Ann.   Cas.   691. 

§  1045.  Keeping  without  license:  Penalty.  Any  and  all  persons 
who  keep,  or  attempt  to  keep,  any  toll  road,  bridge  or  ferry,  and  receive 
toll  or  pay  therefor,  without  first  obtaining  a  license  for  the  same,  must 
pay  a  fine  of  not  less  than  $50  for  each  offense,  for  the  benefit  of  the  com- 
mon school  fund,  and  for  which  complaint  may  be  made  by  any  aggrieved 
party,  before  any  justice  of  the  peace  having  jurisdiction.     [R.  S.  §  1128.] 
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Hist.      '64,    p.    440,    §    10  ;   am.    R.    S.    §    1128,    re-  this  section  even  though  he  has  no  franchise.  Evans 

enacted  R.    C.    §   1045.  v.    Kroutinger    (1903)    9    I.    153,    73   P.    882,    2    Ann. 

Effect  of   license:      A   license   to  conduct   a   ferry  Cas.  691. 
protects    the    licensee    from    liability    to    fine    under 

§  1046.  Revocation  of  license.  If  any  person  licensed  to  keep  a  toll 
road,  bridge,  or  ferry,  fails  to  pay  the  taxes  assessed  thereon  when  due, 
or  does  not  provide  or  keep  the  same  in  good  and  complete  repair,  neces- 
sary for  the  safe  travel  and  conveyance  of  persons  and  property,  or  aban- 
dons the  same  for  the  space  of  60  days,  the  board  of  commissioners  of  the 
proper  county,  on  complaint  being  made  in  writing,  must  summon  the 
person  licensed  to  keep  such  road,  trail,  bridge,  or  ferry,  to  show  cause 
why  such  license  should  not  be  revoked,  and  the  board  must  decide  thereon 
according  to  the  testimony  adduced,  which  decision  is  subject  to  appeal 
as  in  other  cases,  to  the  district  court.     [R.  S.  §  1129.] 

Hist.      (See  '64,   p.   440,   §    13.)      R.   S.    §    1129,   re- 
enacted   R.   C.    §    1046. 

Cross  ref.     Appeals  to  district  court:  §§  1950-1953. 

§  1047.  Exclusiveness  of  right.  The  right  to  construct  and  keep  a 
toll  road,  bridge  or  ferry  granted  by  the  board  of  commissioners  under 
the  provisions  of  this  title,  may  be  made  exclusive  for  one  mile  on  each 
side  of  the  line  of  the  road,  or  of  the  landing  of  the  bridge  or  ferry. 
[R.  S.  §  1130.] 

Hist.      (See   '66,   p.    179,   §    2.)      R.    S.   §    1130,   re-  Cited:     Evans  v.   Kroutinger   (1903)    9   I.    153,   72 

enacted  R.   C.   §   1047.  P.   882,  2  Ann.  Cas.  691. 

§  1048.  Liability  for  damages:  Lien  for  tolls.  Any  damages  sus- 
tained by  any  person  or  persons  in  crossing  any  toll  bridge  or  ferry,  or  in 
traveling  upon  any  toll  trail  or  toll  road,  upon  which  toll  gates  are  estab- 
lished or  tolls  collected,  caused  by  the  neglect  of  the  owners  thereof,  either 
by  an  unskilful  management  or  failure  to  keep  such  bridge,  ferry,  toll  road 
or  toll  trail  in  good  repair  for  the  accommodation  of  the  traveling  public, 
are  a  lien  upon  said  bridge,  ferry,  or  toll  road,  to  be  enforced  by  action ; 
and  the  tolls  allowed  by  law  to  be  collected  upon  any  toll  road,  ferry  or 
bridge,  are  a  lien  upon  any  property  passing  over  the  same,  to  be  collected 
as  other  liens ;  but  no  damages  shall  accrue  at  any  time  when  tolls  are  not 
charged.     [R.  S.  §  1131.] 

Hist.     '66,  p.  181,  §   1  ;  am.  R.  S.  §   1131,  reenact- 
ed   R.   C   §    1048. 

CHAPTER  61. 

GOOD  ROAD  DISTRICTS. 

§  1049.  Constitution  of  district.  Any  portion  of  a  county  desiring 
to  be  created  or  set  off  as  a  special  good  road  district  for  the  purpose  of 
improving  any  or  all  of  the  public  roads  therein,  within  the  provisions  of 
this  chapter,  which  contains  25  or  more  resident  taxpayers,  may  be  or- 
ganized into  a  special  good  road  district  for  such  purpose,  and  when  so 
organized,  such  district  and  the  board  of  good  road  commissioners  herein- 
after provided  for,  shall  have  and  possess  the  powers  of  a  body  corporate 
to  issue  bonds  for  the  building  and  repairing  of  any  or  all  of  the  public 
roads  within  its  district.  Such  road  district,  when  duly  organized  accord- 
ing to  the  provisions  of  this  chapter,  shall  be  known  as  good  road  district 

number ,  of  the  county  of ,  state  of  Idaho,  and  shall  have  the 

right  to  sue  and  be  sued  by  and  in  the  name  of  its  board  of  commissioners 
hereinafter  provided  for,  and  shall  continue  in  existence  until  such  time 
as  said  roads  have  been  improved  and  the  bonds  issued  therefor  have  been 
paid  off  in  full,  and  shall  adopt  and  use  a  seal.  The  commissioners  herein- 
after provided  for,  and  their  successors  in  office,  shall,  from  the  time  of  the 
organization  of  such  road  district,  have  the  power,  and  it  shall  be  their 
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duty,  to  manage  and  conduct  the  business  affairs  of  the  district,  pertaining 
to  said  roads,  make  and  execute  all  necessary  contracts,  employ  and  ap- 
point such  officers  and  employees  as  may  be  required,  and  to  prescribe  the 
duties  of  such  officers  and  employees,  and  to  perform  such  other  acts  as 
are  hereinafter  provided  or  that  may  hereafter  be  provided  by  law.  ['05, 
p.  237,  §  1.] 

Hist.     '05,  p.  237,   §    1,  reenacted  R.  C.   §   1049.  sections ;    it    also    applies   to    all    good    road    districts 

Cross   ref.      Good   road   district  may  become   high-        within  the  state,  and  relates  to  all  of  a  class.     Het- 

vv-ay  district:      62:10  t'nger  v.   Good   Road  Dist.    (1911)    19   I.    313,    113  P. 

'  w  '        *  T91 

Scope:     The  good  roads  law  is  not  a  local  or  spe-  "The  purpOSe  of  this  law  was  to  create  good  road 

rial    law,    within   the   inhibition    of  the   constitution  ;  districts    and   provide   for    the    raising   of    money   by 

it   is   general   in   its   application;   it   applies   alike   to  tax   levies  for  the  construction   and  improvement  of 

all    sections   of   the   state,    where   the   taxpayers   are  ighways  therein.     Good  Road  Dist.  No.  2  v.  Wash, 

willing  to  assume  the  burden  of  additional  taxation  qq     M915)   27  I    732    152  P.  183. 

for  the  purpose  of  improving  the  roads  within  such  "                                   ' 

§  1050.  Petition  for  organization:  Hearing.  For  the  purpose  of 
the  formation  of  such  road  district,  a  petition  shall  be  presented  to  the 
board  of  county  commissioners  of  the  county  in  which  said  proposed  dis- 
trict is  located,  which  petition  shall  set  forth  the  object  of  the  creation  of 
such  district,  designating  the  boundaries  thereof,  and  set  forth  therein  the 
assessed  values  of  all  the  assessable  property  embraced  within  said  dis- 
trict, and  shall  be  signed  by  a  majority  of  all  the  freeholders  residing 
within  said  proposed  district;  and  shall  contain  a  brief  description  of  the 
proposed  building,  repairing  or  other  improvement  proposed  for  said  road 
or  roads ;  the  route  over  which  the  same  is  to  be  constructed,  also  the  kind 
of  material  proposed  to  be  used  for  the  construction  or  repair  of  said  road 
or  roads.  Such  petition  shall  be  presented  at  a  regular  meeting  of  the 
board  of  county  commissioners  of  said  county,  and  shall  be  published  for 
at  least  two  successive  issues  of  some  weekly  newspaper  printed  and  pub- 
lished in  said  county,  together  with  a  notice  stating  the  time  of  the  meet- 
ing, at  which  the  petition  shall  be  presented.  Copies  of  such  petition  and 
notice  shall  be  posted  in  at  least  three  places  in  such  proposed  district,  at 
least  two  weeks  before  such  petition  is  to  be  presented  to  the  county  com- 
missioners. When  such  petition  is  presented  for  a  hearing,  the  board  of 
county  commissioners  shall  hear  the  same,  or  may  adjourn  such  hearing 
from  time  to  time,  not  exceeding  30  days  in  all,  and  any  person  or  corpora- 
tion may  apply  before  said  board  of  county  commissioners  and  make  ob- 
jection to  the  establishment  of  said  district  or  the  proposed  boundary  lines 
thereof,  and  upon  a  final  hearing  said  board  of  county  commissioners  shall 
make  such  change  in  the  proposed  boundaries  as  they  may  deem  to  be 
proper,  and  shall  establish  and  define  such  boundaries,  and  shall  ascertain 
and  determine  the  number  of  acres  of  land  contained  within  the  boundaries 
of  such  proposed  road  district;  also  the  number  of  freeholders  residing 
within  the  boundaries  of  said  proposed  district :  Provided.  That  no  change 
shall  be  made  by  the  said  board  of  county  commissioners  in  said  boundary 
lines  so  as  to  include  any  territory  outside  of  the  boundaries  described  in 
said  petition :  Provided  further,  That  any  person  or  persons  owning  lands 
within  the  proposed  boundaries,  who  did  not  sign  said  petition,  or  any 
person,  persons  or  corporation  owning  lands  not  included  within  the  pro- 
posed boudaries,  may  file  a  petition  with  the  board  of  county  commission- 
ers asking  that  the  proposed  boundaries  be  extended  so  as  to  include  other 
lands  described  therein,  setting  forth  in  said  petition  the  reason  therefor, 
and  if  it  shall  appear  to  the  board  of  county  commissioners  that  said  ter- 
ritory should  be  included  within  the  boundaries  of  such  road  district,  they 
may  extend  such  boundaries  so  as  to  include  such  territory:  Provided, 
however,  That  no  person,  persons  or  corporation,  not  owning  lands  in- 
closed within  said  proposed  boundaries,  shall  have  the  right  to  file  such 
petition  unless  asking  therein  to  have  their  own  lands  included  within  the 
proposed  boundaries.     ['05,  p.  237,  §  2.] 

Hist.     '05,  p.  237,  §  2,  reenacted  R.  C.  §   1050. 
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§  1051.  Appeal.  Any  person  within  the  boundaries  of  any  good 
road  district  who  may  feel  aggrieved  or  injured  by  the  decision  of  the 
board  of  county  commissioners,  may  appeal  therefrom  to  the  district  court 
of  said  county,  in  the  usual  and  statutory  manner  in  which  such  appeals 
are  taken.     ['05,  p.  237,  §  3.] 

Hist.     '05,  p.  237,  §  3,  reenacted  R.  C.  §  1051.  Cited:    (In   brief  of  counsel)    Ho  v.    Ramey    (1910) 

Cross    ref.      Appeal    from    county    commissioners :         *°  *•  "42,   112  P.  126. 
U    1950-1953. 

§  1052.  District  election:  Good  road  commissioners.  Upon  the 
entry  of  the  finding  of  the  final  hearing  of  said  petition  as  set  forth  in  sec- 
tion 1050,  said  board  of  county  commissioners  of  said  county,  if  they  find 
said  proposed  good  road  district  will  be  conducive  to  the  public  welfare 
and  convenience  of  all  the  people  residing  within  the  boundaries  of  said 
good  road  district,  shall  give  notice  of  am  election  to  be  held  in  said  pro- 
posed road  district  for  the  purpose  of  determining  whether  the  same  shall 
be  organized  under  the  provisions  of  this  chapter  as  a  good  road  district 
of  the  state  of  Idaho ;  and  for  the  further  purpose  of  choosing  at  such  elec- 
tion three  commissioners,  residents  of  said  district,  who  shall  be  known 

and  designated  as  good  road  commissioners  for  road  district  number , 

proposed  to  be  organized,  which  three  commissioners  shall,  upon  their  elec- 
tion, be  the  road  district  authorities  of  said  road  district ;  and  such  notice 
shall  state  the  time  and  place  where  such  election  shall  be  held,  and  that 
the  polls  shall  be  open  from  12  o'clock  noon  till  5  o'clock  p.  m.  Such  notice 
shall  also  describe  the  boundaries  as  established  by  the  board  of  county 
commissioners  on  its  final  hearing  of  said  petition,  and  shall  state  the  name 
and  number  of  such  proposed  good  road  district;  and  approximately  the 
number  of  acres  of  land  in  said  district  to  be  benefited  by  such  improve- 
ment ;  and  shall  also  state  the  nature  of  the  proposed  improvement,  whether 
it  shall  be  turnpike,  macadam  or  wood,  or  all  or  any  two  of  them.  Such 
notice  shall  be  published  for  at  least  two  weeks  prior  to  such  election,  in 
a  weekly  newspaper,  printed  and  published  within  the  county  in  which 
such  district  is  located,  and  copies  of  such  notice  shall  be  posted  in  at  least 
three  places  in  said  proposed  district  at  least  two  weeks  before  the  date 
of  such  election. 

Only  resident  freeholders  residing  within  the  boundaries  of  such  good 
road  district  shall  be  allowed  to  vote  at  any  good  road  election.  Should  a 
majority  of  the  votes  cast  at  such  election  be  in  favor  of  the  formation  of 
said  good  road  district,  the  same  shall  be  considered  as  formed.  In  that 
case  the  three  persons  having  received  the  highest  number  of  votes  for  the 
office  of  good  road  commissioner  of  said  district  shall  be  declared  elected  to 
such  office.  Such  commissioners  so  elected  shall  hold  office  for  one  year 
from  the  second  Tuesday  in  December  next  following  the  date  of  said  elec- 
tion, or  until  their  successors  are  elected  and  qualified.  Thereafter  said 
commissioners  shall  hold  office  for  the  term  of  two  years,  and  shall  be 
elected  biennially  at  an  election  to  be  held  on  the  second  Tuesday  in  De- 
cember. The  said  elections,  notices  thereof  and  the  manner  of  conducting 
the  same,  shall  be  in  all  respects  like  those  now  required  for  the  election 
of  school  directors  in  independent  school  districts.     [R.  C.  §  1052.] 

Hist.  '05,  p.  237,  §  4  ;  am.  R.  C.  §  1052.  Publication :      The   requirement   for   notice   is   met 

Cross    ref.      Election    of    directors    in    independent  y^ere    th<!    dates   of   publication    show    that    15    days 

school    districts:      38:189.  intervened    between    the    first    publication    and    the 

.  election,    and    that    two    full    weeks    intervened    be- 

Elections:      The  elections   referred   to   in   this   sec-  tween    the   first   publication    and   the   election.      Het- 

tion  relate  wholly  to  the  organization  of  the  district  tinker   v.   Good   Road  Dist.    (1911)    19   I.   313,    113  P. 

and  the   election   of   commissioners  ;   no   reference   is  ~2\. 

had   to   bond   elections  held   under  the   provisions   of 

S    1054.      Hettinger  v.   Good  Road  Dist.    (1911)    19   I. 

313,    113  P.  721. 

§  1053.      Oath,   bond   and  organization  of  board  of  commissioners. 

The  good   road   commissioners   shall,   within   10   days   after  their  elec- 

347 


c.  61  §  1053a  PUBLIC  WAYS 

tion,  take  and  subscribe  to  an  oath  that  they  will  support  the  constitu- 
tion of  the  state  of  Idaho  and  the  laws  thereof,  and  that  they  will  discharge 
the  duties  of  their  office  to  the  best  of  their  ability.  The  said  commission- 
ers shall  each  give  a  bond  with  not  less  than  two  sureties,  in  the  sum  of 
$500,  for  the  faithful  performance  of  their  duties ;  the  said  board  of  com- 
missioners shall  meet  within  10  days  after  their  election  and  organize,  by 
electing  one  of  their  number  as  chairman,  one  as  secretary,  and  one  as 
treasurer.  Any  vacancy  occurring  in  the  board  of  good  road  commission- 
ers shall  be  filled  by  appointment  by  the  remaining  members  of  the  board. 

Hist.     '05,  p.  237,  §§  5,  10  ;  compiled  R.  C.  §  1053. 
"Good  road  commissioners"   made  subject  of   first 
sentence  instead  of  "board." 

§  1053a.  Treasurer:  Duties:  Bond.  The  treasurer  of  good  road 
districts  shall  have  the  care  and  custody  of  all  moneys  belonging  to  the 
district  and  shall  receipt  for  the  same  and  pay  out  the  same  upon  warrants 
approved  by  the  commissioners  of  the  district,  and  not  otherwise.  He 
shall  give  a  good  and  sufficient  bond,  in  addition  to  his  other  bond  required 
by  law,  in  an  amount  equal  to  twice  the  probable  amount  of  money  that 
may  come  into  his  hands  at  any  time  and  in  no  case  shall  it  be  less  than 
the  sum  of  $2500,  which  bond  shall  be  in  form  and  substance  approved  by 
the  county  attorney  of  the  county  in  which  such  road  district  is  located, 
and  upon  the  approval  of  the  same  it  shall  be  filed  in  the  office  of  the  clerk 
of  the  board  of  county  commissioners  of  said  county.    ['17,  c.  30,  §  1,  p.  73.] 

Hist.   R.  C.  §  1053a,  enacted  by  '17,  c.  30,  §  1, 
p.  73. 

§  1054.  Issuance  of  bonds.  Said  board  of  good  road  commissioners 
shall  have  authority,  by  and  with  the  consent  of  a  two-thirds  majority  of 
the  qualified  electors  of  their  respective  districts,  voting  at  any  election 
held  for  the  purpose  of  issuing  bonds,  to  issue  bonds  not  exceeding  25  per 
cent  of  the  assessed  value  of  the  real  property  within  such  good  road  dis- 
trict. The  proceeds  from  the  sale  of  such  bonds  shall  be  used  exclusively 
for  the  purpose  of  the  building  or  improvement  of  the  roads  and  bridges, 
and  for  the  purchase  of  material,  land  and  machinery  necessary  for  such 
improvements  within  their  respective  districts.  Such  bonds  issued  by  said 
commissioners  shall  not  be  sold  at  a  less  price  than  their  face  value,  and 
shall  bear  interest  at  not  to  exceed  6  per  cent  per  annum,  which  interest 
shall  be  due  and  payable  on  the  first  day  of  February  of  each  year.  No 
bonds  shall  be  sold  for  a  longer  period  than  20  years  and  may  be  redeemed 
in  10  years  from  the  date  of  issue.  The  proceeds  arising  from  the  sale  of 
said  bonds  shall  be  paid  to  the  county  treasurer  of  the  county  in  which  such 
good  road  district  is  situated;  and  any  and  all  moneys  belonging  to  said 
district  shall  by  him  be  paid  out  only  upon  orders  issued  by  the  board  of 
commissioners  of  any  good  road  district  as  provided  by  this  chapter. 

At  any  election  held  within  any  road  district  organized  under  the  pro- 
visions of  this  chapter  for  the  purpose  of  authorizing  the  commissioners 
to  issue  bonds,  the  form  of  ballots  shall  be  written  or  printed  with  th3 
words  "bonds  yes/'  "bonds  no."  The  person  voting  shall  strike  out  the 
words  "bonds  yes"  or  "bonds  no,"  as  the  case  may  be,  and  the  words  not 
stricken  out  shall  indicate  the  wish  of  the  voter.  The  returns  of  any  elec- 
tion held  within  any  good  road  district  must  be  duly  certified  to  by  the 
judges  and  clerk  of  such  election,  and  by  them  sealed  and  by  the  clerk  of 
such  election  board  delivered  to  the  county  auditor  of  the  county  in  which 
such  road  district  is  situated,  and  the  county  auditor  shall  file  such  election 
returns  in  his  office  as  a  permanent  record. 

Whenever,  under  the  provisions  of  this  chapter,  the  board  of  good  road 
commissioners  shall  be  authorized  to  issue  bonds,  said  bonds  shall  have 
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interest  coupons  attached,  and  shall  be  numbered  consecutively,  commenc- 
ing with  the  number  one.  The  coupons  shall  bear  the  same  number  as 
the  bonds  bear  to  which  the  coupons  are  attached.  Said  bonds  shall  be  for 
sums  of  not  less  than  $100  nor  more  than  $500  each.  Whenever  payment 
of  interest  on  said  bonds  shall  be  made,  the  coupons  corresponding  to  such 
payment  shall  be  detached  and  given  as  a  receipt  therefor. 

All  bonds  with  their  coupons  attached,  issued  by  any  road  district  pro- 
vided for  in  this  chapter,  shall  be  signed  by  the  chairman  and  secretary 
of  the  board  of  commissioners  of  the  district  issuing  said  bonds,  and  the 
official  seal  of  the  district  shall  be  affixed  by  the  secretary  of  said  board 
to  all  bonds  issued  by  his  district. 

All  bond  elections,  notices  thereof  and  the  manner  of  conducting  the 
same,  except  as  otherwise  herein  provided,  shall  be  in  all  respects  like  those 
now  required  for  bond  elections  in  independent  school  districts. 

Only  freeholders  resident  within  the  district,  who  are  otherwise  quali- 
fied to  vote  at  general  elections  in  the  state,  shall  be  entitled  to  vote  at  bond 
elections  in  good  road  districts.     ['11,  c.  67,  §  1,  p.  189.] 

Hist.     *05,  p.  237,  §  6,  and  parts  of  §§   5,  9  ;  com-  Cited:     Hettinger  v.  Good  Road  Dist.   (1911)   19  I. 

piled  R.   C.   §    1054;  am.  '11,  c.   67,   §    1,  p.    189.  313,     113    P.    721;     Thomas    v.    Boise    (1914)     25    I. 

The  section  as  it  existed  prior  to  the  amendment  522,    538,    138    P.    1110;    Good    Road    Dist.    No.    2    v. 

of    1911    was    held    void   for   uncertainty.      Hettinger  Wash.  Co.    (1915)   27  I.  732,   152  P.  183. 
v.  Good  Road  Dist.    (1911)    19  I.  313,   113  P.  721. 

§  1055.  Account  of  road  district  moneys.  It  shall  be  the  duty  of  the 
county  treasurer  of  the  county  in  which  any  good  road  district  is  created, 
to  keep  a  separate  account  of  all  moneys  belonging  to  any  and  all  of  the 
good  road  districts,  within  his  county ;  he  shall  keep  a  record  and  the  num- 
ber of  all  bonds  issued  by  the  good  road  district  of  the  county ;  he  also  shall 
keep  an  accurate  account  of  all  moneys  received  and  paid  out  by  him. 
['05,  p.  237,  §  7.] 

Hist.     '05,  p.  237,   §  7,  reenacted  R.  C.  §   1055. 
Cross  ref .     Duties  and  bond  of  treasurer :  §  1053a. 

§  1056.  Tax  levy.  It  shall  be  the  duty  of  the  boards  of  good  road 
commissioners  to  provide  for  a  tax  levy  each  year,  within  their  respective 
districts,  upon  all  the  assessable  property  within  their  respective  districts, 
sufficient  to  pay  the  interest  on  bonds  outstanding  against  such  district, 
also  to  pay  any  other  indebtedness  incurred  during  the  year  in  which  such 
levy  is  made ;  and  also  to  provide  for  a  permanent  sinking  fund  of  not  less 
than  5  per  cent  of  the  bonded  indebtedness  of  their  district.  They  shall, 
on  or  before  the  first  day  of  September  of  each  year,  make  an  estimate  of 
the  amount  of  money  necessary  to  be  collected,  together  with  the  amount 
of  assessable  property  within  their  district,  together  with  the  names  of 
the  owners  thereof,  and  shall  deliver  said  list  to  the  county  auditors  of  their 
respective  counties.  The  county  auditor  shall  apportion  such  assessment 
to  each  property  owner  within  said  district  according  to  the  values  re- 
turned by  the  county  assessor  of  the  county  in  which  such  district  is  lo- 
cated, and  all  taxes  so  levied  shall  become  a  valid  lien  against  such  prop- 
erty and  shall  be  collected  by  the  county  treasurer  as  other  taxes  are  col- 
lected. For  the  purpose  of  providing  moneys  for  the  more  extensive  im- 
provement of  roads  in  such  districts,  there  is  hereby  appropriated  and  the 
county  auditor  shall  set  apart  75  per  cent  of  the  general  tax  levy  raised 
for  road  and  bridee  purposes  in  the  district  to  the  credit  of  such  district, 
which  shall  constitute  a  fund  for  the  improvement  of  the  roads  and  bridges 
in  such  district. 

The  county  tax  collector  shall  have  power  to  collect  delinquent  poll  tax 
in  the  same  manner  as  provided  for  in  cities  and  villages.  ['15,  c.  12,  §  1, 
p.  48.] 
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Hist.     '05,  p.  237,   §  8  and  first  part  of   §  9  ;  com-  that    forbids    double    taxation.      Hettinger    v.    Good 

piled  R.  C.   §   1056:  am.  '09,  p.   172,   S.  B.   166,    §   1;  Road   Dist.    (1911)    19    I.    313,   318;   113  P.   721. 

am.   '15,  c.   12,   §    1,  p.   48.  Apportionment:      The    county    auditor    should    set 

Cross  ref.     See  annotations  to  §   1058.  apart    the    required    percentage    of    the    general    tax 

Cited:      Shoshone  H.   Dist.  v.  Anderson    (1912)    22  ,evy  raised  in  a  good  road  district  for  both  road  and 

1     109     121     125  P    219  '  ridge   purposes  to  the  credit  of  the  district.     Good 

'  r,     '  ...             ...  '         '               '                              .    ,    .  Road    Dist.    No.    2    v.    Wash.    Co.    (1915)    27    I.    732, 

Constitutionality:      This    section,    as    amended    in  152  p    183 
1909,    does    not    violate    the    constitutional    provision 

§  1057.  Compensation  of  members  of  board.  The  board  of  good 
road  commissioners  herein  mentioned  shall  receive,  as  compensation  for 
their  services,  not  to  exceed  the  sum  of  $2.50  each  per  day  for  the  time 
actually  employed  in  the  performance  of  their  several  duties.  Said  amounts 
shall  be  paid  from  the  good  road  district  funds,  upon  the  presentation  of 
itemized  vouchers,  subscribed  and  sworn, to  in  the  same  manner  as  bills 
against  the  county.     ['05,  p.  237,  §  11.] 

Hist.     '05,  p.  237,   §   11,  reenacted  R.  C   §   1057. 

§  1058.      Limitations    on    boundaries:      Effect    of    organization.      No 

portion  of  any  good  road  district  shall  include  within  its  boundaries  any 
portion  of  any  road  included  within  any  incorporated  city  or  town.  Nor 
shall  it  include  a  portion  of  two  counties. 

When  any  such  good  road  district  is  organized  under  the  provisions  of 
this  chapter,  it  shall  supersede  all  other  road  districts  or  parts  of  districts 
within  the  limits  of  such  good  road  district,  and  the  good  road  commis- 
sioners shall  have  the  power  to  levy  and  apply  all  road  taxes  collected 
within  their  respective  districts. 

It  shall  be  the  duty  of  the  board  of  county  commissioners  to  apportion 
to  such  good  road  district  all  road  and  poll  taxes  collected  or  levied  within 
their  districts. 

The  board  of  good  road  commissioners  shall  have  power  to  receive 
road  petitions  and  lay  out,  alter,  create  and  abandon  public  highways  with- 
in their  respective  districts,  subject  to  an  appeal  therefrom  to  the  board  of 
county  commissioners  of  the  county  in  which  such  district  is  situated,  in 
the  same  manner  in  which  appeals  are  taken  from  the  board  of  county 
commissioners  to  the  district  court.     ['09,  p.  172,  S.  B.  166,  §  2.] 

Hist.      '05,   p.    237,    §    12,    reenacted   R.    C    §    1058  ;  tion    with    §    1056  provides   for  two   sources   of  reve- 

am.   '09,  p.   172,  S.  B.  166,  §  2.  nue   to   be    used   in   a  county   road   district,   the   first 

Cited:   Good  Road  Dist.  No.  2  v.  Wash.  Co.    (1915)  ^  a  special  tax    and  the  second  by  the  general  tax 

27   I.   732     152   P.    183.  levy    made    by    the    board    of    county    commissioners. 

'"       _                            .     .                                   ,    ,  The   apportionment   referred   to   in   this   section   deals 

Appeal:      County    commissioners    on    appeal    have  vvith   the   special   tax   authorized  to  be  levied  by  the 

jurisdiction    only    of    order    or    part    of    order    from  commissioners    of    the    road    district,    and    not    with 

which    appeal    is    taken.      Feth am    y     Comrs.    Good  the    75    per    cent    of    the    general    tax  Jevy    referred 

Road  Dist.    (1915)    ^8  I.  269,   153  P.  562.  to   in   §    1056_      Hettinger   v.   Good   Roao>  Dist.    (1911) 

Construed    with   g    1056:      This   section    in   connec-  19    I.    313,    113  P.    721. 

§  1059.  Contracts  for  construction  of  roads.  When  the  board  of 
good  road  commissioners  shall  direct  improvement  of  any  roads  within 
their  district,  whether  turnpike,  macadam  or  wood,  or  any  two  of  the 
above  mentioned,  they  shall  make  and  enter  into  a  contract  for  the  im- 
provement or  construction  of  such  road  or  roads,  either  for  the  entire 
work  in  one  contract,  or  parts  thereof  in  separate  and  specified  sections, 
as  to  them  may  seem  best:  Provided,  That  no  work  shall  be  done  under 
any  such  contract  until  a  certified  copy  thereof  shall  have  been  filed  with 
the  secretary  of  the  board  of  good  road  commissioners.  All  such  contracts 
shall  be  made  by  the  board  of  good  road  commissioners  in  the  name  of  their 
road  district  upon  such  terms  of  payment  as  shall  be  fixed  by  them,  and 
shall  be  made  with  the  lowest  and  best  bidder,  on  sealed  proposals,  after 
notice  thereof  has  been  published  for  not  less  than  three  weeks  in  at  least 
one  newspaper  published  within  the  county,  and  in  the  town  nearest  to 
such  road  district ;  they  shall  also  post  copies  of  such  notice  in  at  least  three 
conspicuous  places  in  the  good  road  district  in  which  such  work  is  to  be 
performed,  which  notice  shall  contain  a  description  of  the  kind  and  amount 
of  work  to  be  done,  and  the  kind  of  material  to  be  used.     ['05,  p.  237,  §  13.] 

Hist.     '05,  p.  237,  §   13,  reenacted  R.  C  §   1059. 
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§  1060.  Bond  of  contractor.  Each  contractor  shall  be  required  to 
give  a  bond  to  the  district,  with  sureties  to  be  approved  by  the  commis- 
sioners of  the  road  district  by  which  such  contract  is  let,  for  the  faithful 
performance  of  the  contract,  and  the  commissioners  shall  have  power  to 
institute  suit  in  the  name  of  the  district  to  enforce  all  such  contracts.  The 
commissioners  shall  not  pay  more  than  75  per  cent  of  the  contract  price 
on  any  contract  until  such  time  as  the  contract  has  been  completed  and 
by  them  accepted.     ['05,  p.  237,  §  14.] 

Hist.     '05,  p.  237,  §   14,  reenacted  R.  C.  §   1060. 

CHAPTER  62. 
HIGHWAY  DISTRICT  LAW. 

Note:  This  law  was  held  constitutional  in  Shoshone  Highway  Dist.  v.  Anderson  (1912)  22  I. 
109,  125  P.  219.  A  law  providing  for  railroad  districts,  denominated  "highway  districts,"  '09,  p. 
238,  S.  B.  168,  was  held  unconstitutional.  Atkinson  v.  Comrs.  Ada  County  (1910)  18  I.  282, 
108  P.  1046. 

62:1.  Preamble.  The  improvement  of  highways  is  hereby  declared 
to  be  the  established  and  permanent  policy  of  the  state  of  Idaho ;  and  the 
duty  is  hereby  imposed  upon  the  highway  boards  provided  for  by  this 
chapter,  of  improving  and  maintaining  the  public  highways  within  their 
districts  and  of  securing  as  rapidly  as  the  public  revenues  will  permit,  and 
of  maintaining  permanent  good  roads  of  hard  surface  and  properly  graded 
and  available  for  convenient  travel  thereon  throughout  the  year.  High- 
ways are  roads,  streets,  alleys  and  bridges  laid  out  or  erected  by  the  public 
or  dedicated  or  abandoned  to  the  public. 

This  act  shall  be  known  as  the  highway  district  law  of  the  state  of 
Idaho,  and  whenever  cited,  enumerated,  referred  to  or  amended,  may  be 
designated  simply  as  the  highway  district  law,  adding,  when  necessary, 
the  number  of  the  section.     ['11,  c.  55,  §  1,  p.  122.] 

Hist.     '11,  c.   55,   £    1,   p.   122.  22   I.   348,   125  P.  791;  Baker  v.  Gooding  Co.    (1914) 

Cited:        Shoshone     Highway     Dist.     v.     Anderson  25    I     506     138   P     342  ;   Huggins   v.    Link    (1915)    28 

(1912)    22  I.    109,    125  P.   219;   S.  v.   Gooding   (1912)  *■    185<    152   F-   1052- 

22  I.  128,  124  P.  791  ;  Reinhart  v.  Canyon  Co.  (1912) 

62:2.  Highway  districts:  How  organized.  Whenever  50  or  more 
of  the  holders  of  title  or  evidence  of  title  to  lands  wholly  within  the  limits 
of  a  single  county  and  aggregating  not  less  than  20,000  acres  of  contiguous 
territory  or  consisting  of  contiguous  territory  of  less  extent  but  having  an 
assessed  valuation  of  at  least  $1,000,000  at  the  last  preceding  county 
assessment  desire  to  provide  for  the  organization  of  the  same  as  a  highway 
district,  none  of  their  said  lands  being  included  within  the  boundaries  of 
an  already  created  and  organized  highway  district,  they  may  propose  the 
organization  of  a  highway  district  under  the  terms  of  this  chapter. 

And  whenever  50  or  more  of  the  holders  of  title  or  evidence  of  title  to 
lands  wholly  within  the  limits  of  a  single  county  and  wholly  within  the 
limits  of  a  highway  district  heretofore  or  hereafter  created  under  this 
chapter,  desire  to  provide  for  the  organization  of  the  same  as  a  highway 
district  separate  and  apart  from  such  original  highway  district  they  may 
also  propose  the  organization  of  a  new  highway  district  under  this  chapter : 
Provided,  That  such  existing  highway  district  contains  an  aggregate  of 
not  less  than  200  square  miles  of  land  therein  and  the  new  district  and 
the  original  district,  as  they  will  exist  after  the  creation  of  the  new  dis- 
trict, each  will  have  not  less  than  20,000  acres  of  land  therein,  and  having 
an  assessed  valuation  of  at  least  $1,000,000,  as  determined  by  the  last  pre- 
ceding county  assessment. 

Provided,  That  said  holders  of  title  or  evidence  of  title  shall  hold  such 
title  or  evidence  of  title  to  at  least  one-tenth  part  of  the  total  area  of  land 
in  the  proposed  district  which  will  be  assessable  for  the  purposes  of  the 
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district.  Or  such  organization  may  be  proposed  and  such  petition  signed 
by  a  number  of  adult  residents  within  the  proposed  district  equal  to  at 
least  20  per  cent  of  the  aggregate  of  all  the  votes  cast  for  governor  at  the 
election  precincts  within  such  proposed  district  at  the  last  general  election. 
The  equalized  county  assessment  list  last  preceding  the  presentation  of 
the  petition  for  the  organization  of  the  proposed  highway  district  shall  be 
sufficient  evidence  of  title  or  of  assessed  value  for  the  purpose  of  this 
chapter,  but  other  evidence  may  be  received,  including  receipts  or  other 
evidence  of  the  rights  of  entrymen  on  lands  under  any  law  of  the  United 
States  or  of  this  state,  and  such  entrymen  shall  be  competent  signers  of 
such  petition  and  the  lands  on  which  they  shall  have  made  such  entries 
shall,  for  the  purpose  of  said  petition,  be  considered  as  owned  by  them. 
['17,  c.  61,  §  1,  p.  185.] 

Hist.      '11,    c.    55,    §    2,   p.    122  ;   am.    '13,    c.   82,   p.  ritory"   used  in  this  section   refer  to  lands,   whether 
338  ;  am.   '17,  c.   61,   §   1,  p.   185.  publicly  or  privately  owned,  situated  within  the  out- 
Cited:       Shoshone     Highway     Dist.     v.     Anderson  s'de  boundaries  of  a  proposed  highway  district,   and 
(1912)    22    I.    109,    125   P.    219;    Reinhart  v.    Canyon  prohibit  the  organization   of   a  district  composed  of 
Co.    (1912)    22   I.  348,  125  P.  791.  two    or    more    tracts   of    country    segregated    by    in- 
'                          *     .              _    '          ',              .,  tervening    territory    which     is    excluded    therefrom. 
Contiguous  territory:     Ihe  words     contiguous  ter-  Huggins  v.  Link    (1915)    28  I.   185,   152  P.   1052. 

62:3.  Same:  Petition.  A  petition  shall  be  first  filed  with  the  clerk 
of  the  board  of  commissioners  of  the  county  in  which  the  proposed  dis- 
trict is  situated,  signed  by  the  required  number  of  holders  of  title  or  evi- 
dence of  title  to  the  percentage  aforesaid  of  the  area  of  such  proposed 
district,  evidenced  as  above  provided,  or  by  the  number  of  adult  residents 
within  the  proposed  district  specified  in  section  2  hereof,  which  petition 
shall  plainly  and  clearly  designate  the  lands  in,  or  the  boundaries  of,  the 
said  district,  and  shall  state  the  name  of  the  proposed  district  and  shall 
be  accompanied  by  a  map  thereof.  The  petition,  together  with  all  maps 
and  other  papers  filed  therewith  shall,  at  all  proper  hours,  be  open  to 
public  inspection  in  the  office  of  the  clerk  of  the  board  of  commissioners, 
between  the  date  of  their  said  filing  and  the  date  of  the  election.  The 
petition  may  be  in  one  paper  or  in  several  papers.     ['11,  c.  55,  §  3,  p.  123.] 

Hist.     '11,  c.  55,  §  3,  p.  123. 

62:4.  Same:  Notice  by  publication.  Such  petition  may  be  filed 
with  the  clerk  of  the  board  of  commissioners  at  any  time,  and  on  such 
filing,  said  clerk  shall  cause  to  be  published  a  notice  of  an  election  to  be 
held  in  such  proposed  district  for  the  purpose  of  determining  whether  or 
not  the  same  shall  be  organized  under  the  provisions  of  this  chapter.  Such 
notice  shall  plainly  and  clearly  designate  the  lands  in  or  the  boundaries 
of  said  district,  and  shall  state  the  name  of  the  proposed  district  as  desig- 
nated in  the  petition,  and  shall  state  that  a  map  showing  the  lands  in  said 
district  is  on  file  in  his  office. 

Such  notice  shall  be  published  once  in  each  week  for  three  successive 
publications  prior  to  such  election,  in  a  newspaper  published  within  the 
county  as  aforesaid.     Such  notice  shall  require  the  electors  to  cast  ballots 

which  shall  contain  the  words,  " highway  district,  yes,"  or  " 

highway  district,  no,"  or  words  equivalent  thereto.  No  person  shall  be 
entitled  to  vote  at  any  election  held  under  the  provisions  of  this  chapter 
unless  he  shall  possess  all  the  qualifications  required  of  electors  under  the 
general  laws  of  the  state,  and  be  a  resident  in  the  proposed  district. 
['11,  c.  55,  §  4,  p.  123.] 

Hist.     '11,  c.  55,  §   4,  p.   123.  Conflicting  petitions:     Only  electors  residing  in  a 

Notice   of   election:      The  publication   of  notice   of  proposed    highway   district   may   vote   upon    proposal 

election,    pursuant   to    petition    to    organize   highway  to  organize   it.  and,   since  no  provision  is   made  for 

district,  is  a  duty  of  the  clerk  of  the  board  of  county  disposal  of  conflicting  petitions,  the  Proposal  in  the 

commissioners,  and  his  failure  to  properly  discharge  Pftifaon    first    filed    must    first    be    submitted    to    an 

that  duty  cannot  defeat  right  of  petitioners  to  have  f?glon-     Hu^ins  v-   Link   <1915>    28  L   185>    152  P 

an   election,   nor  affect  the  priority  of  right.      Hug-  W»«Z. 
gins  v.    Link    (1915)    28  I.    185,    152   P.    1052. 
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62:5.  Election:  Qualifications  of  electors:  Canvass.  Such  elec- 
tion shall  be  conducted  as  nearly  as  practicable  in  accordance  with  the 
general  laws  of  the  state,  except  that  the  provisions  of  the  election  laws 
as  to  the  form  and  distribution  of  ballots  shall  not  apply,  and  no  previous 
registration  shall  be  necessary.  The  board  of  county  commissioners  shall 
establish  as  many  election  precincts  within  such  proposed  district  as  may 
be  necessary,  and  define  the  boundaries  thereof,  which  said  precincts  may 
thereafter  be  changed  by  the  highway  board  of  such  district  in  case  such 
district  be  organized.  There  shall  be  added  to  the  usual  elector's  oath,  in 
case  of  challenge,  the  following  words:  "And  I  am  a  resident  within  the 
boundaries  of  the  proposed  highway  district."  Said  board  of  county  com- 
missioners shall  also  appoint  three  judges  of  election  for  each  such  election 
precinct,  who  shall  perform  the  same  duties,  as  near  as  may  be  as  judges 
of  election  under  the  general  laws  of  the  state;  and  the  result  of  such 
election  shall  be  certified,  and  canvassed  and  declared  by,  the  board  of 
county  commissioners.     ['11,  c.  55,  §  5,  p.  123.] 

Hist.     '11,   c.   55,   §   5,   §    123.  is  made  for  disposal  of  such   petitions,  the   proposal 

Conflicting  petition:     Where  two  petitions  for  or-  in  th,e  Petition   first  filed  must  first  be  submitted  to 

ganization    of    highway    districts    are    filed    and    said  »J     pu^"'      Huggins    v>    Link     <1915)     28    L    185« 

petitions  conflict  as  to  territory,   since  no  provision  *■"   "•    -052. 

62:6.  Canvass  by  board  of  county  commissioners:  Validity  of  or- 
ganization. Immediately  after  any  election  for  voting  upon  the  organi- 
zation of  a  highway  district  the  judges  of  said  election  shall  forward  the 
official  results  of  said  election  to  the  clerk  of  said  board  of  commissioners. 
The  said  board  of  commissioners  shall  meet  within  10  days  after  said 
returns  are  received  and  shall  proceed  to  canvass  the  votes  cast  at  such 
election,  and  if,  upon  such  canvass,  it  shall  appear  that  one-half  or  more 

of  said  votes  are  " ...highway  district,  no/'  then  a  record  of  that  fact 

shall  be  duly  entered  upon  the  minutes  of  said  board,  and  all  proceedings 
in  regard  to  the  organization  of  said  district  shall  be  void.  If,  however, 
it  shall  appear,  upon  such  canvass,  that  more  than  one-half  of  the  votes 

cast  are  " highway  district,  yes,"  the  said  board  shall,  by  order 

entered  on  its  minutes,  declare  such  territory  duly  organized  as  a  highway 
district  under  the  name  designated  in  the  petition.  After  the  election  the 
validity  of  the  proceedings  hereunder  shall  not  be  affected  by  any  defect 
in  the  petition  or  in  the  number  or  qualifications  of  the  signers  thereof 
and  in  no  event  shall  any  action  be  commenced  or  maintained  or  defense 
made  affecting  the  validity  of  such  organization  after  six  months  from 
and  after  the  making  and  entering  of  the  order  provided  for  in  this  sec- 
tion. Said  board  shall  cause  one  copy  of  such  order,  duly  certified,  to  be 
immediately  filed  for  record  in  the  office  of  the  county  recorder  of  the 
county  in  which  such  district  is  situated  and  shall  transmit  to  the  governor 
one  certified  copy  thereof. 

From  and  after  the  date  of  such  filing  of  said  order  of  the  board  of 
county  commissioners  declaring  such  territory  duly  organized  as  a  high- 
way district  the  organization  of  such  district  shall  be  complete. 

Hist.      '11,    c.    55,    §    6,   p.    124;    am.    '15,   c.    53,   p.  or  village,  but  is  a  municipality  created  for  the  spe- 

140,   reenacted    '17,   c.   61,    §    2,   p.    187.      Clerical   er-  cial    purpose   of  improving  the   highways   within   the 

rors  in  '17  corrected.  district.       Shoshone     Highway     Dist.     v.     Anderson 

Character    of    organization:      A    highway    district  (1912)    22  I.   109,    125  P.  219. 
is  not  a  political  municipality,  such  as  a  city,  town 

62:6a.  Apportionment  in  case  of  division  of  district.  If  the  high- 
way district  so  declared  organized  shall  have  been  created  out  of  territory 
which  previous  thereto  was  a  part  of  and  included  within  the  boundaries 
of  an  already  created  and  organized  highway  district,  then  none  of  the 
lands  taken  from  the  original  district  and  so  organized  into  a  new  high- 
way district  shall  thereby  be  released  from  liability  for  assessments  pre- 
viously or  thereafter  levied  by  the  original  district  for  the  purpose  of 
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paying  any  bonds  of  such  original  district  outstanding  at  the  time  of  the 
creation  of  such  new  district,  but  such  lands  taken  from  the  old  district 
into  the  new  district  shall  continue  to  be  liable  for  and  shall  thereafter 
be  assessed  by  the  old  district  for  the  necessary  taxes  to  pay  such  out- 
standing bonds  or  any  extension  thereof  and  interest  thereon  as  the  same 
become  due,  as  provided  by  this  chapter.  And  all  property  belonging  to 
the  original  district  shall  belong  to  the  original  district  and  the  new  dis- 
trict created  therefrom  in  proportion  to  the  assessed  valuation  of  the  tax- 
able property  of  the  two  districts,  as  shown  by  the  assessment  roll  of  the 
year  prior  to  the  creation  of  the  new  district,  and  within  10  days  after 
the  qualification  of  the  commissioners  of  the  new  district  the  commission- 
ers of  each  district,  respectively,  shall  meet  and  each  of  said  boards  shall 
appoint  a  competent  accountant.  Said  accountants  shall  constitute  an 
auditing  board  and  board  of  appraisers  and  shall,  within  five  days  after 
their  appointment,  meet  at  the  office  of  the  highway  board  of  the  original 
district  and,  after  taking  the  usual  oath  of  office,  shall  then  and  there 
proceed  to  ascertain  the  whole  amount  of  indebtedness,  if  any,  other  than 
bonded  indebtedness  and  interest  thereon,  of  said  original  district  as  it 
existed  prior  to  the  subdivision  thereof,  and  shall  make  a  statement  of 
and  determine  the  value  of  all  the  property  belonging  to  the  original 
district  at  the  time  of  the  creation  of  the  new  district  and  shall  compute 
from  the  assessment  roll  of  the  county  for  the  year  prior  to  the  creation 
of  the  new  district  the  total  taxable  property  of  each  of  said  districts  and 
shall  determine  the  amount  of  money  in  the  possession  or  under  the  con- 
trol of  the  original  district  at  the  time  of  the  creation  of  the  new  district 
and  all  moneys  to  which  it  is  then  entitled  or  to  which  it  will  be  entitled 
from  taxes  then  levied  and  extended,  but  not  yet  collected,  and  shall  deter- 
mine the  value  of  all  and  any  public  improvements,  roads  and  bridges  con- 
structed prior  to,  up  and  until  the  creation  of  the  new  district  in  both 
the  original  district  and  the  new  district  and  shall  make  a  full  statement 
and  report  of  all  of  said  matters  and  of  all  other  matters  proper  to  be 
audited  and  reported  upon  in  order  to  make  a  full  and  satisfactory  ad- 
justment and  settlement  between  said  districts,  with  their  conclusion  as 
to  the  amount  due  from  one  district  to  the  other,  and  shall  file  a  copy  of 
such  statement,  report  and  conclusion  with  the  highway  boards  of  each 
of  said  districts.  In  the  event  of  a  disagreement  of  said  accountants  as 
to  any  of  the  matters  included  in  their  duties  as  above  specified  and  de- 
fined, they  shall  choose  a  competent  third  person  to  assist  them,  and  the 
decision  of  any  two  shall  control.  Either  of  said  districts  may,  if  dis- 
satisfied with  the  statements,  reports  or  conclusions  of  said  accountants, 
appeal  to  the  district  court  of  the  county  in  which  the  original  district  is 
situated.  For  whatever  amount  is  found  to  be  due  from  either  of  said 
districts  to  the  other  in  the  manner  above  provided  the  highway  board  of 
the  debtor  district  shall  cause  its  warrant  to  be  drawn  for  the  amount 
so  due,  payable  to  the  creditor  district.  Said  accountants  shall  be  allowed 
reasonable  compensation  for  their  services,  each  to  be  paid  by  the  dis- 
trict making  his  appointment,  and  in  the  event  of  a  third  one  being  em- 
ployed one-half  of  his  compensation  shall  be  paid  by  each  of  said  districts. 
In  making  such  statement,  report  and  conclusion  as  to  the  apportionment 
between  said  original  district  and  said  new  district  said  accountants  shall, 
as  nearly  as  possible,  ascertain  and  fix  the  value  of  all  public  improve- 
ments, roads  and  bridges  constructed  prior  to  the  creation  of  the  new 
district,  and  shall  ascertain  the  difference  in  the  value  of  said  public  im- 
provements, roads  and  bridges  located  in  the  new  district,  as  compared 
with  the  public  improvements,  roads  and  bridges  located  within  the  orig- 
inal district,  and  shall  determine  from  said  statement,  report  and  conclu- 
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sion  the  debtor  and  creditor  district.  For  whatever  amount  is  found  to 
be  due  from  either  of  said  districts  to  the  other,  as  ascertained  by  the 
accountants  from  the  respective  values  of  the  public  improvements,  roads 
and  bridges,  as  above  set  forth,  the  highway  board  of  the  debtor  district 
shall  cause  its  warrants  to  be  drawn  for  the  amount  so  due,  payable  to  the 
creditor  district :  Provided,  however,  That  main  or  intercounty  roads  or 
highways,  together  with  all  improvements  thereof  or  thereon  shall  not 
be  taken  into  consideration  by  said  accountants  in  determining  said  state- 
ment when  it  is  apparent  that  said  main  or  intercounty  roads  or  highways, 
together  with  the  improvements  thereof  or  thereon  are  of  material  value 
to  both  the  original  and  the  new  districts.  Said  accountants  shall,  as 
nearly  as  practicable,  divide  between  the  respective  districts  proportion- 
ately all  chattel  property  which  is  capable  of  division.  No  moneys  on 
hand,  received  from  taxes  levied  and  collected  for  the  payment  of  prin- 
cipal or  interest  of  bonds,  shall  be  taken  into  consideration  by  said  account- 
ants in  the  making  of  such  settlement.  Any  papers  or  plats  relating 
entirely  to  improvements  theretofore  made  in  the  new  district  shall,  within 
30  days  after  the  creation  of  the  new  district,  be  turned  over  to  the  high- 
way board  of  the  new  district  by  the  officers  of  the  old  district,  and  the 
officers  of  the  new  district  shall,  at  all  reasonable  times,  have  access  to 
the  records,  papers  and  plats  of  the  old  district  relating  to  improvements 
made  within  the  boundaries  of  the  new  district  prior  to  its  creation. 

Hist.      '17,    c.    61,    §    2,    p.    187.      The   introductory 
words    "provided,    that"    omitted. 

62:6b.  Same:  Levy  to  pay  indebtedness.  Whenever  an  amount  is 
found  to  be  due  from  either  of  said  districts  to  the  other  and  where  a 
warrant  or  warrants  have  been  drawn  for  the  amount  so  due,  payable  to 
the  creditor  district,  and  the  levy  for  the  first  year  found  to  be  insufficient 
for  the  payment  of  said  warrant  or  warrants  it  shall  be  the  duty  of  the 
board  of  highway  commissioners  of  said  debtor  district  to  levy  annually 
a  tax  sufficient  to  pay  annually  at  least  25  per  cent  of  said  warrant  in- 
debtedness or  so  much  of  said  warrant  indebtedness  as  the  limit  of  levying 
taxes  by  highway  district  as  now  prescribed  bv  law  will  permit.  ['17,  c. 
61,  §  3,  p.  190.]  * 

Hist.      '17,   c.   61,   §    3,   p.    190. 

62:6c.  Same:  Cost  of  special  election.  The  cost  of  holding  said 
special  election,  if  favorable  to,  and  the  creation  of  said  new  district  is 
approved  by  a  majority  vote,  as  provided  for  in  this  chapter,  shall  be  paid 
by  said  new  district  and  chargeable  to  its  portion  of  liabilities  between 
it  and  the  original  district  at  the  settlement  of  the  indebtedness  to  be  ap- 
portioned between  said  districts.     ['17,  c.  61,  §  4,  p.  190.] 

Hist.     '17,  c.   61,   §   4,  p.   190. 

62:7.  Highway  commissioners:  Appointment:  Oath.  There  shall 
be  three  highway  commissioners  in  each  district.  The  first  highway  com- 
missioners of  such  highway  district  shall  be  appointed  by  the  governor. 
The  certificate  of  such  appointment  shall  be  made  in  triplicate;  one  cer- 
tificate shall  be  filed  in  the  office  of  the  county  recorder  of  the  county ;  one 
with  the  clerk  of  the  board  of  county  commissioners,  and  one  with  the 
assessor  and  tax  collector  of  the  county.  Every  highway  commissioner 
shall  take  and  subscribe  the  official  oath,  which  oath  shall  be  filed  in  the 
office  of  the  board  of  highways  commissioners.     ['11,  c.  55,  §  7,  p.  124.] 

Hist.      '11,   c.    55,   §   7,   p.   124. 

62:8.  Same:  Term  of  office:  Vacancies.  Each  commissioner  so 
appointed  shall  hold  office  from  the  time  of  his  qualification  until  the  first 
day  of  January  next  succeeding,  and  for  a  term  of  four  years  thereafter; 
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after  which  the  term  of  office  shall  be  four  years.  Any  vacancy  occurring 
in  the  office  of  highway  commissioner,  other  than  by  expiration  of  term 
of  office,  shall  be  filled  by  the  highway  board.     ['11,  c.  55,  §  8,  p.  125.] 

Hist.     '11,  c.   55,   §   8,  p.   125. 

62:9.  Same:  Election.  After  the  expiration  of  such  first  term  of 
four  years,  the  highway  commissioners  shall  be  elected  by  the  electors  of 
the  district,  as  defined  in  section  4  hereof,  for  terms  of  four  years.  Such 
election  shall  be  held  at  least  one  month  prior  to  the  expiration  of  the 
respective  terms  of  office,  under  such  regulations  as  the  highway  board 
may  prescribe.  Such  elections,  and  all  other  elections  held  under  this 
chapter,  shall  be  held  as  nearly  as  practicable  in  conformity  with  the 
general  laws  of  the  state,  but  the  provisions  of  section  5  of  this  chapter 
shall  be  applicable  thereto,  except  that  the  duties  imposed  in  that  section 
upon  the  board  of  county  commissioners  shall  be  performed  by  the  high- 
way board.     ['11,  c.  55,  §  9,  p.  125.] 

Hist.     '11,  c.  55,  §  9,   p.   125. 

62:10.      Good   road   districts  may   become   highway  districts.      Any 

good  road  district  now  or  hereafter  created  under  the  provisions  of  chapter 
61  of  the  political  code  may  be  organized  as  a  highway  district  by  the 
affirmative  vote  of  a  majority  of  the  qualified  electors  thereof  voting  on 
the  question  at  an  election  therefor,  which  vote  may  be  taken  either  at  a 
general  or  at  a  special  election,  held  as  provided  in  section  5  hereof.  The 
same  procedure  shall  be  adopted  as  in  this  chapter  provided  in  sections  2 
to  7  hereof  inclusive.     ['11,  c.  55,  §  10,  p.  125.] 

Hist.     '11,  c.  55,  §   10,  p.  125. 

62:11.  Annexation  of  territory  to  highway  districts.  After  the  or- 
ganization of  a  highway  district,  additional  territory  adjoining  such  dis- 
trict, and  lying  within  the  same  county,  may  be  added  thereto  and  shall 
thereupon  and  thenceforth  be  included  in  such  district,  by  the  affirmative 
vote  of  a  majority  of  the  qualified  electors  of  such  additional  territory 
voting  on  the  question  at  an  election  held  therefor,  which  vote  may  be 
taken  either  at  a  general  or  special  election,  held  as  provided  in  section  5 
hereof.  But  such  additional  territory  shall  not  be  annexed  to  or  included 
within  the  district  unless  such  annexation  and  inclusion  be  first  approved 
by  the  highway  board  of  the  existing  district  by  resolution  entered  on 
the  minutes  of  such  board  prior  to  the  election  on  the  question  of  annexa- 
tion. The  same  procedure,  with  such  modifications  in  the  form  of  petition, 
notices,  ballots,  etc.,  as  may  be  necessary,  shall  be  adopted  as  is  in  this 
chapter  provided  in  sections  2  to  7  inclusive.     ['11,  c.  55,  §  11,  p.  125.] 

Hist.     '11,  c.  55,   §   11,  p.  125. 

62:12.      Organization   of  board:   Meetings:   Officers:   Official   bonds. 

Immediately  after  qualifying,  the  board  of  highway  commissioners  shall 
meet  and  organize  as  a  board,  and  at  that  time,  and  whenever  thereafter 
vacancies  in  the  respective  offices  may  occur,  they  shall  elect  a  president 
from  their  number,  and  shall  appoint  a  secretary  and  treasurer  who  may 
also  be  from  their  number,  all  of  whom  shall  hold  office  during  the  pleasure 
of  the  board,  or  for  terms  fixed  by  the  board.  The  offices  of  secretary  and 
treasurer  may  be  filled  by  the  same  person.  Certified  copies  of  all  such 
appointments,  under  the  hand  of  each  of  the  commissioners,  shall  be  forth- 
with filed  with  the  clerk  of  the  board  of  county  commissioners,  and  with 
the  assessor  and  tax  collector  of  the  county. 

As  soon  as  practicable  after  the  organization  of  the  first  board  of  com- 
missioners, such  board  shall  designate  a  place  and  a  day  and  hour  recurring 
each  month,  on  which  meetings  of  the  board  designated  as  regular  meet- 
ings shall  be  held.    At  such  regular  meetings  only,  shall  bills  be  allowed, 
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and  the  minutes  of  such  meeting  must  show  what  bills  are  submitted, 
considered,  allowed  or  rejected.  The  secretary  shall  make  a  list  of  all  bills 
presented,  showing  to  whom  payable,  for  what  service  or  material,  when 
and  where  used,  amount  claimed,  allowed,  or  disallowed.  Such  list  shall 
be  signed  by  the  chairman  and  attested  by  the  secretary,  and  published 
in  the  nearest  paper  published  in  the  district,  or  in  the  official  county  paper 
in  the  next  following  issue  with  a  synopsis  of  other  business  transacted, 
together  with  the  record  of  transactions  at  any  special  meetings  held  be- 
tween the  last  and  the  preceding  regular  meeting :  Provided,  That  all  spe- 
cial meetings  must  be  ordered  by  the  president  or  a  majority  of  the  board, 
the  order  must  be  entered  of  record,  and  the  secretary  must  give  each 
member  not  joining  in  the  order  five  days'  notice  of  such  special  meetings; 
the  order  must  specify  the  business  to  be  transacted  at  such  special  meet- 
ing and  none  other  than  that  specified  shall  be  transacted :  Provided  fur- 
ther, That  whenever  all  members  of  the  board  are  present,  however  called, 
the  same  shall  be  deemed  a  legal  meeting  and  any  lawful  business  may  be 
transacted.  All  meetings  of  the  board  must  be  public,  and  a  majority 
shall  constitute  a  quorum  for  the  transaction  of  business,  and  a  majority 
of  the  board  may  exercise  all  of  the  powers  of  the  board,  except  as  other- 
wise provided  in  this  chapter.  All  records  of  the  board  shall  be  open  to 
the  inspection  of  any  elector  or  taxpayer  during  business  hours.  Failure 
to  comply  with  the  requirements  of  this  section  shall  constitute  a  mis- 
demeanor. 

The  officers  of  the  district  shall  take  and  file  with  the  secretary  an  oath 
for  the  faithful  performance  of  the  duties  of  their  respective  offices.  The 
treasurer  shall  on  his  appointment  execute  and  file  with  the  secretary  an 
official  bond  in  such  amount  as  may  be  fixed  by  the  highway  board,  which 
shall  not  be  less  than  $5000 ;  and  shall  thereafter  from  time  to  time  execute 
and  file  such  further  bonds  as  may  be  required  of  the  highway  board  in 
amounts  fixed  by  them,  which  amounts  shall  be  at  least  sufficient  to  cover 
the  probable  amounts  of  money  coming  into  his  hands  and  25  per  cent 
thereof  in  addition  thereto.     ['17,  c.  147,  p.  462.] 

Hist.     '11,  c.  55,  §  12,  p.  126;  am.  '13,  c.  146,  §  1, 
p.  512  ;   am.  '17,  c.   147,  p.  462. 

62:13.  Highway  districts  are  bodies  corporate.  Every  highway  dis- 
trict organized  as  provided  by  law  is  a  body  politic  and  corporate,  and,  as 
such,  has  the  power  specified  in  this  chapter  or  in  other  statutes,  including 
the  power  of  eminent  domain,  and  such  persons  as  are  necessarily  implied 
from  those  expressed.  Its  powers  can  be  exercised  only  by  the  highway 
board  or  by  agents  and  officers  acting  under  their  authority  or  authority 
of  law.  The  name  of  the  district  designated  in  the  order  of  the  board  of 
county  commissioners  declaring  the  territory  duly  organized  as  a  highway 
district,  shall  be  the  corporate  name  of  such  district,  and  it  must  be  known 
and  designated  thereby  in  all  actions  and  proceedings  touching  its  cor- 
porate right,  property  and  duties.     ['11,  c.  55,  §  13,  p.  127.] 

Hist.     '11,  c.  55,  §   13,  p.  127.  ing  property  for  the  improvement  of  highways  with- 

Quasi  municipal  body:     A  highway  district  is  not  in   *ke  dis trict.     Shoshone   Highway  Dist.  v.   Ander- 

a  political   municipality,   such   as  a  city,   but  a  mu-  son   U»1^J    ^  *■   109,   1^5  if.  Z1H. 

nicipality  created  for  the  special  purpose  of  assess- 

62:14.  Same:  Corporate  powers.  Each  such  highway  district  has 
power : 

1.  To  sue  and  be  sued. 

2.  To  purchase  and  hold  lands,  make  such  contracts,  and  purchase 
and  hold  such  personal  property,  as  may  be  necessary  or  convenient  for 
the  purposes  of  this  chapter. 

3.  To  levy  and  apply  such  taxes  for  purposes  under  its  exclusive  jur- 
isdiction as  are  authorized  by  law.     ['11,  c.  55,  §  14,  p.  127.] 

Hist.     '11,  c.  55,  §   14,  p.  127. 
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62:15.      General  powers  and  duties  of  board  of  commissioners.      The 

highway  commissioners  in  such  highway  district  shall  constitute  the  high- 
way board,  and  shall  have,  except  as  provided  in  section  64  of  this  chap- 
ter, exclusive  general  supervision  and  jurisdiction  over  all  highways  within 
their  district,  with  full  power  to  construct,  maintain,  repair  and  improve 
all  highways  within  the  district,  whether  directly  by  their  own  agents 
and  employees  or  by  contract;  and  except  as  otherwise  provided  in  this 
chapter,  shall  have,  in  addition  to  the  powers  and  duties  conferred  by  this 
chapter,  in  respect  to  the  highways  within  such  district  all  of  the  powers 
and  duties  that  would  by  law  be  vested  in  the  county  commissioners  of 
the  county  and  in  the  district  road  overseers  if  such  highway  district  had 
not  been  organized.  Said  board  shall  also  have  power  to  manage  and  con- 
duct the  business  and  affairs  of  the  district;  make  and  execute  all  neces- 
sary contracts ;  have  an  office  and  employ  and  appoint  such  agents,  attor- 
neys, officers  and  employees  as  may  be  required,  and  prescribe  their  duties 
and  fix  their  compensation.  The  board  and  its  agents  and  employees  shall 
have  the  right  to  enter  upon  any  lands  to  make  survey,  and  may  locate 
the  necessary  works  on  the  line  of  any  highways,  on  any  land  which  may 
be  deemed  best  for  such  location.  Said  board  shall  also  have  the  right  to 
acquire  either  by  purchase  or  other  legal  means,  all  lands  and  other  prop- 
erty necessary  for  the  construction,  use,  maintenance,  repair  and  improve- 
ment of  such  highways.  Said  board  may  change  the  width  or  location,  or 
straighten  lines  of  any  highway  in  such  district,  and  if  in  the  constructing, 
laying  out,  widening,  changing,  or  straightening  of  any  highways,  it  shall 
become  necessary  to  take  private  property,  the  director  of  highways  men- 
tioned in  section  28  of  this  chapter,  with  the  consent,  and  on  order  of  the 
board,  shall  cause  a  survey  of  such  proposed  road  to  be  made,  together 
with  an  accurate  description  of  the  lands  required  therefor.  Thereupon 
he  shall  endeavor  to  agree  with  each  owner  of  such  property,  resident  of 
the  county  in  which  said  district  is  situated,  for  the  purchase  of  a  right 
of  way  over  his  lands,  included  within  such  description.  If  he  is  able  to 
agree  with  the  owner  thereof  the  highway  board  may  purchase  the  same 
and  pay  therefor  out  of  the  funds  of  the  highway  district,  and  such  lands 
shall  then  be  conveyed  to  the  highway  district  for  the  use  and  purpose  of 
roads. 

Whenever  the  said  director  of  highways  shall  be  unable  to  agree  with 
any  person  interested  in  any  parcel  of  such  land,  or  such  person  shall  be 
unknown,  or  a  nonresident  of  the  county  in  which  said  highway  district  is 
situated,  or  a  minor,  or  insane,  or  an  incompetent  person,  he  shall  have 
the  right,  subject  to  the  order  of  the  highway  board,  to  begin  action  in 
the  name  of  the  highway  district,  in  the  district  court  of  the  county  in 
which  said  district  is  situated,  to  condemn  the  land  necessary  for  the  right 
of  way  for  such  road,  under  the  provisions  of  sections  5210  to  5229,  in- 
clusive, of  the  code  of  civil  procedure,  relating  to  eminent  domain.  An 
order  of  said  board  entered  upon  the  minutes  thereof,  that  the  land  sought 
to  be  condemned  is  necessary  for  a  public  highway  and  public  use  shall  be 
prima  facie  evidence  of  such  fact.  Said  board  shall  also  have  power  to 
contract  for  and  pay  out  such  special  rewards  and  bounties  as  may  to  it 
seem  expedient  or  useful  in  securing  proper  highway  construction  and 
maintenance ;  to  contract  for,  and  to  accept,  on  behalf  of  the  district,  aid 
or  contributions  in  the  construction  or  maintenance  of  any  highway;  to 
construct  or  repair,  with  the  consent  of  the  corporate  authorities  of  any 
municipality,  as  defined  in  section  64  hereof,  within  the  district,  any  high- 
way within  such  municipality,  upon  such  division  of  the  cost  thereof  as 
may  be  agreed  upon;  or  to  join  with  the  state  or  any  body  politic  or  po- 
litical subdivision  thereof,  or  with  any  person  or  corporation,  in  the  con- 
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struction  or  repair  of  any  highway  and  to  contract  for  an  equitable  division 
of  the  cost  thereof;  and  all  counties,  cities,  towns,  villages,  highway  dis- 
tricts and  other  bodies  politic  and  polititical  subdivisions  are  hereby  au- 
thorized to  contract  with  any  highway  district,  acting  through  its  highway 
board  in  exercise  of  the  powers  herein  granted.     ['11,  c.  55,  §  15,  p.  127.] 


Hist.     '11,  c.  55,  §   15,  p.  127. 

Cited:      Baker   v.   Gooding   Co. 
138   P.    342. 


(1914)    25    I.    506, 


fited  by  the  building  of  such  bridges.  Reinhart  v. 
Canyon  Co.  (1912)  22  I.  348,  125  P.  791;  Nampa 
Highway  Dist.  v.  Canyon  Co.  (1917)  30  I.  446,  165 
P.    1126. 

County  commissioners  cannot  expend  the  proceeds 
of  a  county  bond  issue  in  the  territory  embraced  in 
a  highway  district.  Baker  v.  Gooding  Co.  (1914) 
25  I.  506,    138  P.   342. 

Power  of  district:  Highway  districts  do  not  have 
the  power  to  bid  on  the  construction  of  a  state 
highway  within  their  boundaries.  O.  A.  G.  '13-14, 
p.   35. 


Jurisdiction  of  county  commissioners:  County 
commissioners  have  no  jurisdiction  over  roads  in 
highway  district.      O.   A.   G.    '13-14,   p.   34. 

The  board  of  county  commissioners  has  the 
power  to  issue  county  bonds  for  bridges  built  in  the 
county  outside  of  a  highway  district  and  to  levy 
taxes  on  the  entire  county  for  the  payment  of  such 
bonds,  provided  it  is  determined  that  that  portion 
of  the  county  included  in  a  highway  district  is  bene- 

62:16.  Cost  of  highways  may  be  equitably  divided  between  county 
and  district.  In  case  the  construction,  maintenance,  repair  or  improve- 
ment of  any  highway,  or  portion  thereof,  within  a  county  and  not  included 
within  a  highway  district  in  such  county,  would  also  be  for  the  benefit  of 
such  highway  district,  and  the  cost  of  such  construction,  maintenance, 
repair  or  improvement  would  if  borne  wholly  by  such  excluded  portion,  be 
an  unjust  or  unreasonable  burden  thereon,  or  in  case  the  construction, 
maintenance,  repair  or  improvement  of  any  highway,  or  portion  thereof, 
within  a  highway  district  would  also  be  for  the  benefit  of  a  portion  or 
portions  of  such  county  which  are  not  included  in  such  highway  district, 
and  the  cost  of  such  construction,  maintenance,  repair  or  improvement 
would,  if  borne  wholly  by  such  highway  district,  be  an  unjust  or  unreason- 
able burden  thereon ;  in  either  of  such  cases  the  highway  board  on  the  one 
hand,  and  the  board  of  county  commissioners  on  the  other,  shall  have  power 
to  contract  each  with  the  other  for  a  division  and  apportionment  of  the 
cost  of  such  construction,  maintenance,  repair  or  improvement.  And  in 
case  they  fail  to  agree  an  action  may  be  maintained  in  the  district  court 
of  the  district,  between  such  highway  district  and  the  county,  and  the  dis- 
trict court  shall  render  such  judgment  therein  as  shall  be  just  and  equi- 
table in  respect  to  such  division  and  apportionment  of  cost;  and  all  pro- 
ceedings in  such  action  shall  be  the  same  as  in  ordinary  civil  actions,  with 
the  same  right  of  appeal  and  other  rights  and  remedies  as  in  an  ordinary 
civil  action  by  or  against  a  body  politic  or  political  subdivision.  ['11,  c.  55, 
§  16,  p.  129.] 


Hist.     '11,  c.  55,   §   16,  p.   129. 

Cross  ref.  This  section  is  identical  with  §  887a. 
Reinhart  v.  Canyon  Co.  (1912)  22  I.  348,  125  P.  791. 

Apportionment  of  funds:  This  section  provides 
the  only  means  by  which  the  cost  of  improvements 
within  either  a  highway  district  or  the  county  may 
be  apportioned  according  to  benefits  derived.  County 
commissioners  must  expend  entire  bond  issue  within 
that  portion  of  county  over  which  they  have  juris- 
diction of  roads,  which  jurisdiction  does  not  extend 
to   roads  within    a  highway   district.      But  the  high- 


way board  and  the  board  of  county  commissioners 
have  power  to  contract  each  with  the  other  for  a 
division  of  the  cost  of  the  construction  or  improve- 
ment of  roads,  either  within  the  district  or  outside 
of  the  district  and  this  section  justifies  an  appor- 
tionment in  case  of  money  expended  which  has  been 
realized  from  the  sale  of  bonds  by  the  county.  O.  A. 
G.    '13-14,   p.   34. 

Cited:       Nampa    Highway    Dist.     v.     Canyon     Co. 
(1917)    30   I.   446,    165  P.   1126. 


62:17.  Highway  commissioners  have  exclusive  jurisdiction.  In  re- 
spect to  all  highways  included  within  such  district,  the  power  and  jurisdic- 
tion of  the  highway  board  shall  be  exclusive,  except  as  provided  in  section 
64  of  this  chapter.     ['11,  c.  55,  §  17,  p.  129.] 


Hist.     '11,  c.  55,  §   17,  p.  129. 

Cited:      Reinhart  v.   Canyon  Co.    (1912)    22  I.   348, 
125  P.  791. 

Highway  board  power  exclusive:  This  section  pre- 


cludes county  commissioners  from  exercising  gen- 
eral supervision  over  such  highways.  Baker  v.  Good- 
ing Co.    (1914)    25   I.   506,    138  P.   342. 


62:18.  Powers  of  highway  commissioners.  The  highway  board 
shall  have  power  to  receive  road  petitions  and  lay  out;  alter,  create  and 
abandon  public  highways  within  their  respective  districts,  subject  to  an 
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appeal  therefrom  to  the  district  court  of  the  judicial  district  in  which  such 
highway  district  is  situated,  in  the  same  manner  in  which  appeals  are 
taken  from  the  board  of  county  commissioners  to  the  district  court.  ['11, 
c.  55,  §  18,  p.  129.] 

Hist.     '11,  c.  55,   §  18,  p.  129. 

62:19.  Grant  of  powers  to  be  liberally  construed.  The  grsnt  of 
powers  in  this  chapter  contained  to  highway  districts  and  to  highway 
boards  and  the  officers  and  agents  thereof,  shall  be  liberally  construed,  as 
a  broad  and  general  grant  of  powers,  to  the  end  that  the  control  and  ad- 
ministration of  such  districts  may  be  efficient;  nor  shall  the  enumeration 
of  certain  powers  that  would  be  implied  without  such  enumeration  be 
construed  as  a  denial  or  exclusion  of  other  implied  powers  necessary  for 
the  free  and  efficient  exercise  of  the  powers  expressly  granted.  ['11,  c.  55, 
§  19,  p.  129.] 

Hist.     '11,  c.  55,  §  19,  p.  129. 

Cited:      (Erroneously   as    §    9)    Shoshone    Highway 
Dist.  v.  Anderson   (1912)   22  I.   109,   123,   125  P. '219. 

62:20.  Highway  district  has  legal  title  to  property.  The  legal  title 
to  all  property  acquired  under  the  provisions  of  this  chapter  shall  imme- 
diately, and  by  operation  of  law,  vest  in  such  highway  district,  and  shall 
be  held  by  such  district  in  trust  for,  and  is  hereby  dedicated  and  set  apart 
to  the  uses  and  purposes  set  forth  in  this  chapter.  Said  board  is  hereby 
authorized  and  empowered  to  hold,  use,  acquire,  manage,  occupy  and  pos- 
sess said  property  as  herein  provided.     ['11,  c.  55,  §  20,  p.  130.] 

Hist.     '11,  c.  55,  §  20,  p.  130. 

62:21.  Corporate  powers  of  board  of  commissioners.  The  said 
board  is  hereby  authorized  and  empowered  to  take  conveyance  or  other 
assurances  for  all  property  acquired  by  it  under  the  uses  and  provisions 
of  this  chapter,  in  the  name  of  such  highway  district,  to  and  for  the  pur- 
poses herein  expressed ;  and  to  institute  and  maintain  any  and  all  actions 
and  proceedings,  suits  at  law  and  in  equity,  necessary  or  proper  in  order 
to  fully  carry  out  the  provisions  of  this  chapter,  or  to  enforce,  maintain, 
protect  or  preserve  any  and  all  rights,  privileges  and  immunities  created 
by  this  chapter  or  acquired  in  pursuance  thereof.  In  all  courts,  actions, 
suits  or  proceedings,  the  said  board  may  sue,  appear  and  defend,  in  person 
or  by  attorneys,  and  in  the  name  of  such  highway  district.  ['11,  c.  55, 
§  21,  p.  130.] 

Hist.     '11,  c.  55,  §  21,  p.  130. 

62:22.  Expenses  of  highway  commissioners.  The  highway  commis- 
sioners shall  receive  no  compensation  for  their  services  as  commissioners, 
but  shall  receive  the  amount  of  their  actual  and  necessary  expenses  in- 
curred in  the  performance  of  their  official  duties.  The  board  shall  fix  the 
compensation  to  be  paid  to  the  other  officers  named  in  this  chapter,  and 
of  the  agents  and  employees  of  the  board,  to  be  paid  out  of  the  treasury 
of  the  district.     ['11,  c.  55,  §  22,  p.  130.] 

Hist.     '11,  c.  55,   §  22,  p.  130.  automobile  as  a  part  of  his  expense  in  the  perform- 

Expenses  of  highway  commissioners:     A  highway        ance  of  his  official  duties.     O.  A.  G.  '15-16,  p.  33. 
commissioner  may  legally  charge  for  the  use  of  his 

62:23.  Certain  contracts  prohibited.  No  highway  commissioner  or 
any  other  officer  or  employee  of  the  district  shall  in  any  manner  be  inter- 
ested, directly  or  indirectly,  in  any  contract  awarded  or  to  be  awarded  by 
the  board,  or  in  the  benefits  to  be  derived  therefrom,  other  than  such  in- 
terest as  may  arise  from  his  ownership  of  property  in  such  district,  or 
contributions  to  highway  construction  or  improvement ;  and  for  any  viola- 
tion of  this  provision  such  commissioner  or  officer  shall  be  deemed  guilty 
of  a  misdemeanor,  and  such  conviction  shall  work  a  forfeiture  of  his  office 
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and  he  shall  be  punished  by  a  fine  not  to  exceed  $500  or  by  imprisonment 
not  to  exceed  six  months,  or  by  both  such  fine  and  imprisonment.  ['11,  c. 
55,  §  23,  p.  130.] 

Hist.     '11,  c.  55,  §  23,  p.  130.  \ 

Cited:  Shoshone  Highway  Dist.  v.  Anderson  (1912) 
22  I.  109,   123,   125  P.  219. 

62:24.  Indebtedness  prohibited.  The  highway  board,  or  other  offi- 
cers of  the  district,  shall  have  no  power  to  incur  any  debt  or  liability  what- 
ever, either  by  issuing  bonds,  or  otherwise,  in  excess  of  the  express  pro- 
visions of  this  chapter ;  and  any  debt,  or  liability  incurred  in  excess  of  such 
express  provisions  shall  be  and  remain  absolutely  void:  Provided,  That 
for  the  purpose  of  organization  or  for  any  of  the  purposes  of  this  chapter, 
the  highway  board  may,  before  making  the  tax  levy  in  any  year,  incur  an 
indebtedness  not  exceeding  in  the  aggregate  a  sum  equal  to  one-half  of  1 
per  cent  of  the  assessed  valuation  of  all  the  property  in  the  district  sub- 
ject to  taxation;  and  after  making  such  levy,  may  incur  an  indebtedness 
within  the  limit,  on  the  entire  indebtedness,  of  the  amount  of  such  levy 
when  augmented  by  the  district's  share  in  the  county  levy,  as  defined  in 
section  37  hereof ;  but  at  no  time  shall  the  total  indebtedness  exceed  such 
amount ;  and  may  cause  warrants  of  the  district  to  issue  therefor,  bearing 
interest  not  exceeding  7  per  cent  per  annum.  The  power  granted  in  this 
section  is  in  addition  to,  and  independent  of,  the  power  hereinafter  granted 
to  issue  bonds.     [11,  c.  55,  §  24,  p.  130.] 

Hist.     '11,  c.   55,   §   24,  p.  130. 

62 :25.  Annual  report  of  board  of  commissioners.  On  or  before  the 
first  day  of  February  in  each  year,  the  highway  board  shall  make  a  report 
of  the  condition  of  the  work,  construction,  maintenance  and  repair  of  all 
the  highways  within  the  district ;  accompanied  by  a  map  or  maps  thereof, 
together  with  any  other  facts  necessary  for  setting  forth  generally  the 
situation  and  condition  of  the  highways  within  such  district.  Such  reports 
shall  be  made  in  triplicate,  and  one  of  such  reports  shall  be  filed  in  the 
office  of  the  highway  board,  one  in  the  office  of  the  state  highway  commis- 
sion, and  one  with  the  clerk  of  the  board  of  county  commissioners.  ['11, 
c.  55,  §  25,  p.  131.] 

Hist.     '11,  c.   55,  §  25,  p.  131. 

62:26.  Annual  financial  statement  of  district.  On  or  before  the 
first  day  of  February  of  each  year,  the  highway  board  shall  make  and  file 
in  its  office  a  full,  true  and  correct  statement  of  the  financial  condition  of 
such  district  on  the  first  Monday  of  the  preceding  January,  giving  a  state- 
ment of  the  liabilities  and  assets  of  the  district  on  such  first  Monday  of 
January ;  a  copy  of  such  statement  shall  be  published  in  at  least  one  issue 
of  some  newspaper  published  in  the  county.     ['11,  c.  55,  §  26,  p.  131.] 

Hist.     '11,  c.  55,  §   26,  p.   131. 

62:27.  Inspection  of  records  by  county  commissioners.  The  high- 
way board  shall  at  any  time  allow  any  member  of  the  board  of  county 
commissioners,  when  acting  under  the  order  of  such  board  of  commis- 
sioners, to  have  access  to  the  books,  records  and  vouchers  of  the  district 
which  are  in  possession  or  control  of  the  highway  board  or  of  any  of  its 
officers  or  agents.     ['11,  c.  55,  §  27,  p.  131.] 

Hist.     '11,  c.  55,   §  27,  p.  181. 

62:28.  Director  of  highways:  Appointment.  As  soon  as  possible 
after  the  organization  of  a  highway  district,  the  board  may  if  it  is  deemed 
to  be  for  the  best  interest  of  the  district,  appoint  a  director  of  highways : 
Provided,  That  if  such  director  of  highways  be  not  appointed  his  duties  as 
hereinafter  set  forth  in  this  chapter  shall  devolve  upon  the  highway  board. 
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Such  director  shall  be  skilled  and  experienced  in  the  building,  maintenance 
and  repairing  of  highways  and  bridges,  and  the  term  of  office  of  the  di- 
rector, not  exceeding  four  years,  and  his  compensation,  shall  be  fixed  by 
the  board.  Such  director  shall  have  immediate  control  of  all  highways  in 
the  district,  including  the  construction,  maintenance,  repair  andv  improve- 
ment thereof.  He  shall  inspect  and  oversee  all  repairs,  construction,  main- 
tenance and  improvement  of  highways,  and  the  board  shall,  with  his  ad- 
vice, provide  a  uniform  system  for  the  maintenance  and  repair  of  all  high- 
ways, so  that  the  same  shall  be  substantial  and  permanent.  The  director 
shall  act  under  the  direction  of  the  board  and  shall  be  subject  to  them ;  he 
shall  furnish  the  board  monthly  itemized  reports  showing  the  work  and 
expenditures  done  and  made  by  him,  or  under  his  direction,  and  shall  be 
independent  of  all  other  officers.  Upon  receipt  of  his  appointment,  he  shall 
file  with  the  board  an  oath  of  office  substantially  as  provided  for  county 
officers.     ['13,  c.  146,  §  2,  p.  513.] 

Hist.      '11,    c.    55,    §    28,    p.    131;    '13,    c.    146,    §    2, 
p.  513. 

62:29.  Deputy  directors:  Appointment:  Duties.  As  soon  as 
practicable  after  the  division  by  the  highway  board  of  the  district  into 
divisions,  as  provided  by  law,  the  director  shall  appoint,  subject  to  the  con- 
firmation and  approval  of  the  board,  one  deputy  director  for  each  of  such 
divisions,  and  as  many  additional  deputy  directors  as  the  board  may  deter- 
mine to  be  advisable.  Such  deputy  directors  shall  be  at  all  times  subject 
to  the  direction  of  the  director  of  highways,  and  shall  be  removable  by 
him,  and  their  compensation  shall  be  fixed  by  the  director,  with  the  ap- 
proval of  the  board.  It  shall  be  the  duty  of  each  of  such  deputy  directors, 
under  the  direction  and  supervision  of  the  director,  in  respect  to  the  high- 
ways within  his  division : 

1.  To  take  charge  of  the  public  highways. 

2.  To  keep  them  clear  from  obstructions  and  in  good  repair. 

3.  To  cause  banks  to  be  graded,  bridges  and  causeways  to  be  made 
where  necessary,  to  keep  the  same  in  good  repair  and  renew  them  when 
destroyed. 

4.  To  make  the  director,  under  oath,  reports,  at  such  intervals  as  may 
be  fixed  by  the  board,  of  all  labor  performed  and  expenses  incurred  in  his 
division,  of  the  specific  condition  of  the  highways  therein  and  of  such 
other  matters  as  may  be  required  by  the  board ;  and  to  make  to  the  board 
from  time  to  time  as  required  by  them  such  reports  as  they  shall  direct. 

5.  To  receive  and  present  petitions  for  new  roads,  recommend  or 
disapprove  the  same,  and  assist  in  laying  them  out.  ['11,  c.  5*5,  §  29,  p.  132.] 

Hist.     '11,  c.  55,  §  29,  p.  132. 

62:30.  Directors  of  highways:  Duties.  It  shall  be  the  duty  of  the 
director  of  highways  periodically  to  visit  and  inspect  personally  all  high- 
ways in  the  district;  and  he  shall  give  to  the  several  deputy  directors  spe- 
cific instructions  as  to  the  work  to  be  done  therein,  and  he  shall  ascertain 
if  road  contractors  in  the  district  are  complying  or  have  complied  with 
their  contracts ;  the  director  shall  require  the  deputy  directors  to  keep  and 
maintain  all  the  roads  in  their  several  divisions  in  good  repair,  and  shall, 
subject  to  the  highway  board,  exercise  full  and  complete  authority  over 
all  highways  and  deputy  directors  of  the  district ;  the  director  shall  submit 
a  report  in  detail  whenever  required  by  the  highway  board,  and  at  least 
four  times  in  each  year,  of  the  work  done,  materials  used  and  expense 
incurred  in  the  several  divisions  of  the  district,  and  an  approximate  esti- 
mate of  the  money  needed  for  improvements  upon  the  highways  therein. 
['11,  c.  55,  §  30,  p.  132.] 

Hist.     *11,  c.  55,  §  30,  p.  132. 
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62:31.  Highway  divisions.  The  highway  divisions  must  be  carefully 
and  distinctly  denned  and  described  by  the  highway  board ;  until  such  di- 
visions are  made  within  a  district,  the  road  district  therein,  as  they  may 
be  denned  at  the  time  of  the  organization  of  the  district,  must  continue 
as  the  highway  divisions  of  such  district.  Highway  divisions  may  be 
altered,  changed,  created  or  modified  by  the  highway  board,  as  occasion 
requires.     ['11,  c.  55,  §  31,  p.  133.] 

Hist.     '11,  c.  55,   §   31,  p.  133. 

62 :32.      Moneys  of  highway  districts :    Apportionment  with  counties. 

Within  10  days  after  the  organization  of  the  highway  board,  it  shall  be 
the  duty  of  the  board  of  county  commissioners  to  cause  to  be  paid  over  to 
the  treasurer  of  such  highway  district  the  proper  share  of  such  district 
in  the  road  and  bridge  funds  of  the  county,  such  share  being  ascertained 
and  determined  as  follows : 

From  the  total  amount  of  the  road  and  bridge  funds,  consisting  of  any 
balance,  if  any,  on  hand  at  the  beginning  of  the  current  calendar  year,  aug- 
mented by  the  amount  of  whatever  taxes  may  have  been  thereafter  col- 
lected and  paid  into  such  road  and  bridge  funds,  there  shall  be  deducted 
the  amount  of  any  payments  made  from  such  funds  since  the  beginning 
of  such  calendar  year  and  also  any  amount  needed  to  make  good  any 
deficiency  in  such  funds  that  may  have  existed  at  the  beginning  of  such 
year.  The  resulting  amount  is  for  the  purpose  of  such  computation 
termed  the  net  road  and  bridge  fund.  The  highway  district's  contribution 
thereto  is  an  amount  which  bears  thereto  the  same  ratio  that  the  amount 
of  the  road  and  bridge  property  taxes  levied  by  the  county  within  such 
highway  district  in  the  preceding  year  (less  25  per  cent  of  the  road  fund 
levied  within  any  included  municipalities),  bears  to  the  total  amount  of 
road  and  bridge  property  taxes  levied  in  the  county  in  such  preceding 
year.  The  proper  share  of  the  highway  district  in  the  road  and  bridge 
fund  is  for  the  purpose  of  this  section  declared  to  be  95  per  cent  of  such 
highway  district's  contribution  to  the  net  road  and  bridge  fund,  as  those 
terms  are  in  this  section  denned. 

All  moneys  thereafter  coming  into  such  county  road  and  bridge  funds 
by  reason  of  county  levies  made  prior  to  the  organization  of  the  highway 
district,  but  which  may  not,  at  the  time  of  such  organization,  have  been 
collected  by  the  county,  shall  as  fast  as  collected,  be  accounted  for  and 
apportioned  on  the  methods  and  principles  above  set  forth,  and  the  high- 
way district's  proper  share  herein  paid  over  to  such  highway  district. 

Pending  final  adjustment  and  payment  of  the  amounts  provided  for  in 
this  section,  the  board  of  county  commissioners  is  authorized  to  retain 
such  proportion  of  said  funds  as  shall  be  required  to  meet  outstanding 
valid  warrants  lawfully  issued  against  the  same  prior  to  the  organization 
of  such  highway  district  and  outstanding  indebtedness  of  the  county  law- 
fully contracted  prior  to  the  organization  of  such  highway  district  and 
lawfully  chargeable  and  payable  out  of  such  funds.  This  section  shall 
not  apply  to  the  proceeds  of  taxes  specially  levied  to  meet  the  requirements 
of  bonds  issued  by  the  county.     ['11,  c.  55,  §  32,  p.  133  J 

Hist.     "11,  c.  55,  §  32,  p.  133. 

62:33.  Poll  taxes:  Collection.  All  road  poll  taxes  levied  by  the 
board  of  county  commissioners  and  collectible  from  persons  within  the 
limits  of  a  regularly  organized  highway  district  shall  be  collected  by  such 
person  or  persons  as  may  be  appointed  therefor  by  the  highway  board  of 
such  district,  and  such  person  or  persons  so  appointed  shall  have  the  same 
power  and  authority  as  that  possessed  by  road  overseers  or  the  tax  col- 
lector of  the  county  in  the  collection  of  road  poll  taxes :    Provided,  however, 
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That  whenever  the  tax  collector  of  the  county  has  been  designated  by  the 
board  of  county  commissioners  to  collect  all  road  poll  taxes  of  the  county 
he  shall  collect  the  same  in  highway  districts,  and  shall  account  therefor  as 
provided  by  section  894.     ['12,  c.  7,  §  1,  p.  20.] 

Hist.     *11,  c.   55,   §   33,  p.   134  ;  am.  '12,  c.  7,   §    1, 
p.  20. 

62:34.  Deputy  directors  to  furnish  list  of  residents.  Each  deputy 
director  must,  within  20  days  after  his  qualification,  deliver  to  the  high- 
way board  a  list  of  the  residents  of  his  division.  This  list  must  be  laid 
before  the  board  at  its  first  meeting  held  thereafter.  Each  deputy  must, 
from  time  to  time,  add  to  his  list  the  names  of  residents  of  his  division  who 
were  omitted  from  the  original  list  or  who  have  become  residents  of  such 
division  since  the  original  list  was  made.     ['11,  c.  55,  §  34,  p.  135.] 

Hist.     '11,  c.  55,  §  34,  p.  135. 

62:35.  Employers  liable  for  employees'  poll  tax.  Corporations  and 
other  employers  in  any  highway  district  are  responsible  for  road  poll  taxes 
levied  or  chargeable  against  their  employees,  and  a  notice  to  the  employer 
or  managing  agent  requiring  the  payment  of  the  road  poll  tax  of  the  em- 
ployee, charges  such  employer  with  such  road  poll  tax. 

Upon  notice  from  the  highway  board  or  from  the  director  of  highways 
or  deputy  director,  it  shall  be  the  duty  of  every  corporation  or  other  em- 
ployer within  the  district,  to  transmit  to  the  secretary  of  the  highway 
board  a  true  and  correct  list  of  all  persons  employed  by  such  employer 
during  the  year,  and  such  lists  shall  be  kept  complete,  so  as  to  show  the 
names  of  all  persons  employed  by  such  employer  during  the  year.  It  shall 
be  the  duty  of  every  such  employer  to  withhold  from  the  wages  or  salary 
of  every  adult  person  who  shall  be  employed  by  him  for  two  weeks  or 
more  during  such  year,  the  amount  of  any  such  annual  road  poll  tax,  as 
may  have  been  levied  by  the  highway  board,  and  to  pay  the  same  over  to 
the  treasurer  of  the  highway  board,  or  to  the  deputy  director  for  the  di- 
vision: Provided,  That  every  person  whose  road  poll  tax  has  been  paid, 
shall  be  entitled  to  receive  from  the  highway  board,  or  from  the  deputy 
director  collecting  the  same,  a  receipt  for  such  road  poll  tax  for  such  year, 
specifying  the  place  at  which  the  same  has  been  paid  and  the  name  of  the 
district  receiving  the  same ;  and  any  person  presenting  such  receipt  shall 
be  exempted  for  the  remainder  of  such  calendar  year  from  the  payment 
of  any  other  or  further  road  poll  tax  in  the  state  of  Idaho ;  the  payment 
in  any  calendar  year  of  any  road  poll  tax  levied  by  the  board  of  county 
commissioners  of  any  county,  evidenced  by  the  tax  receipt  signed  by  the 
proper  authorities,  shall,  in  like  manner,  exempt  the  holder  thereof  from 
the  payment  of  any  other  or  further  road  poll  tax  in  the  state  of  Idaho, 
during  such  calendar  year.  Every  corporation  or  other  employer  who 
shall  fail  to  comply  with  the  provisions  of  this  section  shall  be  liable  to  the 
highway  district  in  an  amount  equal  to  twice  the  amount  of  the  road  poll 
tax  for  every  employee  failing  to  pay  the  tax,  together  with  costs  of  col- 
lection, to  be  recovered  in  an  action  therefor  by  the  highway  board.  Such 
double  liability  may  be  enforced  in  a  single  action  or  in  separate  actions, 
and  the  employer's  liability  in  respect  to  each  employee  need  not  be  pleaded 
as  a  separate  cause  of  action;  nor  shall  one  action  against  an  employer 
hereunder  be  a  bar  to  another  action  against  the  same  employer  based  upon 
the  nonpayment  of  the  road  poll  taxes  of  other  employees,  whether  occur- 
ring before  or  after  the  bringing  of  the  first  action.  ['11,  c.  55,  §  35,  p.  135.] 

Hist.     '11,  c.  55,  §  35,  p.  135. 

Cross  ref.     Employers  liable  for  employees'  county 
road  poll  tax :     §  908   and  annotations. 
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62:36.  Same:  Reimbursement  of  employer.  Every  person,  com- 
pany or  corporation  paying  the  road  poll  tax  of  another,  may  deduct  the 
same  from  any  indebtedness  of  such  person.     ['11,  c.  55,  §  36,  p.  136.] 

Hist.     '11,  o.  55,   §  36,  p.  136. 

Cross    ref.      Reimbursement    of   employer   for    em- 
ployees' county  road  poll  tax :     §  908a. 

62:37.  Apportionment  of  county  road  and  bridge  taxes.  Taxation 
for  road  and  bridge  purposes  by  the  board  of  county  commissioners  under 
the  general  laws  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  limits  of  the  territory  of  the  county,  including  without  change  or  dis- 
crimination all  territory  included  within  any  highway  district.  But  in 
respect  to  all  such  county  taxes  levied  for  road  or  bridge  purposes,  in- 
cluding the  road  taxes  authorized  by  sections  900  and  901  and  the  bridge 
tax  authorized  by  section  1647  of  the  political  code,  that  may  be  assessed 
and  collected  within  the  limits  of  any  highway  district,  such  taxes  shall 
be  applied  as  follows,  and  the  assessor  and  tax  collector  of  the  county,  and 
any  other  officer  that  may  be  charged  by  law  with  the  collection  of  such 
taxes,  shall  apply  the  same  as  follows;  the  provisions  of  subdivisions  1 
and  2  of  this  section  being  confined  exclusively  to  taxes  for  highway  pur- 
poses assessed  and  collected  by  the  county,  within  the  limits  of  such  high- 
way district. 

1.  In  respect  to  that  portion  of  such  taxes  which  shall  have  been 
assessed  and  collected  within  the  limits  of  any  included  municipality,  as 
defined  in  section  64  hereof,  such  portion  shall  be  paid  and  applied  as 
follows : 

a.  To  such  municipality,  25  per  cent  of  so  much  of  such  portion  as 
shall  consist  of  the  road  tax  authorized  by  section  900  of  the  political 
code;  unless  by  the  character  of  such  municipality  or  other  special  law, 
such  municipality  may  be  entitled  to  a  different  percentage  of  such 
road  taxes,  and  in  that  case  such  different  percentage  so  provided 
by  such  charter  or  special  law  shall  be  paid  to  such  municipality.  This 
provision  is  enacted  in  accordance  with  the  legislative  policy  of  the  state 
as  expressed  in  section  882,  subdivision  6,  and  section  893  of  the  political 
code,  that  each  incorporated  municipality  in  a  county  shall  be  entitled  to 
the  expenditure  within  such  municipality  and  by  its  own  municipal  authori- 
ties of  25  per  cent  of  the  general  county  road  taxes  collected  within  such 
municipalities. 

b.  To  the  highway  district,  70  per  cent  of  so  much  of  such  portion  as 
shall  have  been  realized  from  the  road  tax  authorized  by  section  900  of 
the  political  code ;  and  95  per  cent  of  all  such  portion  realized  from  other 
sources. 

c.  To  the  county  5  per  cent  of  such  portion,  to  be  paid  to  the  county 
treasurer  and  to  be  thereafter  apportioned  by  the  proper  officers  between 
the  road  and  bridge  funds  of  the  county. 

2.  In  respect  to  that  portion  of  such  taxes  which  shall  have  been 
assessed  and  collected  within  the  highway  district  and  outside  of  the  limits 
of  any  included  municipality,  such  portion  shall  be  paid  and  applied  as 
follows : 

a.  To  the  highway  district  75  per  cent  of  such  portion. 

b.  To  the  county  25  per  cent  of  such  portion,  to  be  paid  to  the  county 
treasurer,  and  to  be  thereafter  apportioned  by  the  proper  officers  between 
the  road  and  bridge  funds  of  the  county.     ['15,  c.  139,  p.  296.] 

Hist.     '11,  c.  55,  §  37,  p.  136  ;  '15,  c.  139,  p.  296.  sioners    has    power    to    levy    tax    upon    all    property 

Cited:  Shoshone  Highway  Dist.  v.  Anderson  (1912)  within    county    for    payment    of    bonds    for    building 

22  I.   109,   125  P.  219;  Baker  v.  Gooding  Co.    (1914)  bridges.      Reinhart  v.   Canyon   Co.    (1912)    22   I.   348, 

25  I.  506,   138  P.  342.  125    P.    791;    Nampa   Highway    Dist.    v.    Canyon    Co. 

Tax  upon  all  property:     Board  of  county  commis-  (1917)    30  I.   446,   165  P.   1126. 
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62:38.  Same:  In  particular  cases.  Whenever  a  highway  district 
shall  have  been  organized  at  a  date  prior  in  the  calendar  year  to  the  date 
of  the  levy  by  the  board  of  county  commissioners  of  the  road  tax  author- 
ized by  section  900  of  the  political  code,  then  in  respect  to  the  division  of 
the  proceeds  of  the  tax  collected  from  the  levy  made  in  that  year,  the  pro- 
portions to  be  received  by  the  highway  district  and  by  the  county  respec- 
tively, as  provided  in  paragraphs  b  and  c  of  subdivision  1,  and  paragraphs 
a  and  b  of  subdivision  2  of  section  37  hereof,  shall  be  modified  as  follows : 
but  this  modification  shall  apply  only  to  the  levy  made  in  the  year  in  which 
such  district  was  organized. 

Of  the  proceeds  of  the  road  and  bridge  taxes,  respectively,  the  county 
may  retain,  before  making  any  division  with  the  district,  an  amount  suf- 
ficient to  meet  outstanding  valid  warrants  lawfully  issued  against  the 
same  prior  to  the  organization  of  such  highway  district,  and  to  meet  in- 
debtedness of  the  county  lawfully  contracted  against  the  same  prior  to 
the  organization  of  such  district  and  lawfully  chargeable  and  payable  out 
of  such  funds;  and  the  expression  taxes  for  highway  purposes  assessed 
and  collected  by  the  county  within  the  limits  of  such  highway  district,  as 
that  expression  is  used  and  applied  in  the  second  sentence  of  section  37 
hereof,  which  taxes  are  subject  to  the  apportionment  and  division  pro- 
vided for  in  such  section,  shall  be  deemed  to  refer  to  the  district's  pro 
rata  proportion  of  the  net  proceeds  of  all  the  county  road  and  bridge  taxes, 
viz.,  of  the  whole  of  such  proceeds  after  making  the  deductions  herein- 
before specified  for  lawful  warrants  and  lawful  indebtedness.  The  dis- 
trict's pro  rata  proportion  of  such  net  proceeds  shall  be  a  sum  which  bears 
the  same  ratio  to  the  whole  of  such  net  proceeds  that  the  total  of  the 
assessed  valuations  within  the  highway  district  bears  to  the  total  of  the 
assessed  valuations  of  the  county,  as  shown  by  the  assessment  list  of  the 
year  of  the  organization  of  the  highway  district.  In  case  the  effect  of  the 
modification  authorized  by  this  section  will  be  to  increase  the  county's 
share  of  the  taxes  assessed  and  collected  within  the  highway  district  to  an 
amount  greater  than  5  per  cent  thereof,  then  in  order  that  the  county 
shall  be  entitled  to  the  benefit  of  such  modification,  the  board  of  county 
commissioners  must,  within  five  days  after  making  the  road  levy  author- 
ized by  section  900  of  the  political  code,  in  the  calendar  year  of  the  organi- 
zation of  the  highway  district,  cause  to  be  filed  with  the  secretary  of  the 
highway  district,  and  with  the  assessor  and  collector,  a  certificate,  in  dupli- 
cate, under  oath,  showing  the  amount  of  the  deductions  for  warrants  and 
other  indebtedness  theretofore  issued  or  contracted,  in  detail,  and  prior 
to  the  second  Monday  of  the  following  January  the  board  of  county  com- 
missioners shall  file  with  the  same  persons  similar  duplicate  certificates 
showing  the  amount  of  such  deductions  claimed  by  the  county  and  the 
resulting  net  amount  belonging  to  the  highway  district.  The  amount  to 
be  received  by  the  highway  district  shall  be  taken  to  be  the  amount  so 
certified  by  the  board  of  county  commissioners,  and  the  tax  assessor  and 
collector  shall  make  his  payments  accordingly,  unless  within  20  days  after 
the  filing  of  such  second  certificate  with  the  collector  the  highway  board 
shall  file  with  him  written  objections  thereto.  In  case  such  written  objec- 
tions be  so  filed,  the  secretary  of  the  highway  district  shall  within  such 
20  days  cause  a  copy  thereof  to  be  filed  with  the  clerk  of  the  board  of 
county  commissioners.  Thereafter  a  written  adjustment  may  be  made, 
fixing  the  amount  due  the  highway  district,  signed  by  a  majority  of  the 
board  of  county  commissioners  and  by  a  majority  of  the  highway  board 
and  filed  with  the  assessor  and  tax  collector,  and  the  amount  as  shown 
thereby  shall  be  taken  to  be  the  correct  amount  to  be  received  by  the  high- 
way district,  and  the  tax  assessor  and  collector  shall  pay  the  same  accord- 
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ingly,  or  at  any  time  after  the  filing  of  such  objections  the  same  may  be 
brought  on  for  summary  hearing  before  the  district  court  of  the  district, 
on  such  notice  as  the  court  or  a  judge  thereof  shall  direct,  and  the  district 
court  shall  hear  and  determine  such  controversy  on  the  merits  and  shall 
make  an  order  determining  the  same  and  fixing  the  amount  to  be  paid  to 
the  highway  district;  and  such  order  shall  be  conclusive,  and  the  tax  as- 
sessor and  collector  shall  pay  such  amount  accordingly.  ['11,  c.  55,  §  38, 
p.  137.] 

Hist.     '11,  c.  55,  §  38,  p.  137. 

Cited:      Reinhart  v.   Canyon   Co.    (1912)    22  I.  348, 
125  P.   791. 

62:39.  Assessor  to  furnish  assessed  valuation:  Board  to  make 
levy.  On  or  before  the  first  Monday  in  July  of  each  year  the  county 
assessor  shall  deliver  to  the  secretary  of  each  highway  district  within  the 
county  a  statement  showing  the  aggregate  valuation  of  all  the  taxable 
property  in  such  district,  and  showing  separately  the  aggregate  valuation 
of  all  the  taxable  property  within  each  included  municipality  therein,  as 
denned  in  section  64  hereof;  and  thereafter  the  highway  board  shall  levy 
the  taxes  herein  provided  for.     ['11,  c.  55,  §  39,  p.  139.] 

Hist.     '11,  c.   55,  §  39,  p.  139. 

62:40.  Levies  by  highway  board  of  commissioners.  In  each  year 
the  property  tax  in  each  highway  district  for  the  local  highway  purposes 
of  such  district  as  distinguished  from  the  district's  contribution  to  the 
general  road  and  bridge  taxes  levied  by  the  county,  must  be  levied  by  the 
highway  board  after  the  time  fixed  by  law  for  the  levy  by  the  board  of 
county  commissioners  of  the  annual  taxes  for  road  and  bridge  purposes; 
and  such  tax  so  levied  by  the  highway  board  must  be  on  each  $100  in  value 
of  taxable  property  within  the  highway  district  as  follows: 

For  road  purposes,  not  more  than  25  cents,  for  bridge  purposes  not 
more  than  10  cents :  Provided,  That  after  and  exclusive  of  the  first  levy 
made  hereunder  by  any  highway  board  the  maximum  levy  for  each  $100 
that  may  be  made  in  any  year  by  the  highway  board  shall  be  subject  to 
the  further  limitation  that  the  amount  of  such  levy  for  road  purposes, 
shall  not  when  added  to  the  amount  of  the  levy  for  road  purposes  made 
in  the  same  year  by  the  board  of  county  commissioners,  exceed  40  cents, 
and  that  the  amount  of  the  levy  for  bridge  purposes  made  by  the  highway 
board  shall  not  when  added  to  the  amount  of  the  levy  for  bridge  purposes 
made  in  the  same  year  by  the  board  of  county  commissioners,  exceed  the 
sum  of  10  cents;  the  terms  of  this  proviso  shall  not  be  applicable  to  the 
first  levy  made  by  the  highway  board.  Upon  the  levy  being  made  by  the 
highway  board  under  this  section,  it  shall  be  the  duty  of  the  secretary  of 
the  district  to  transmit  to  the  county  auditor  and  assessor  certified  copies 
of  the  resolution  providing  for  such  levy.     ['13,  c.  154,  p.  153.] 

Hist.     '11,  c.   55,   §   40,  p.   139;  am.   '13,  c.   154,  p.  Cited:      Reinhart  v.  Canyon  Co.   (1912)    22   I.    348. 

523.  125  P.   791. 

62:41.  Apportionment  of  highway  district  taxes.  Of  the  taxes  lev- 
ied by  the  highway  board  under  section  40  hereof,  the  entire  proceeds  of 
taxes  levied  for  bridge  purposes,  and  the  proceeds  of  all  taxes  assessed 
and  collected  outside  of  the  limits  of  included  municipalities,  as  defined  in 
section  64  hereof,  shall  be  paid  to  the  highway  district.  In  respect  to  all 
taxes  levied  by  the  highway  board  for  road  purposes  under  section  40 
hereof,  that  portion  thereof  assessed  and  collected  within  the  limits  of  any 
included  municipality  shall  be  paid  and  applied  as  follows: 

1.  To  such  municipality,  25  per  cent  thereof.  This  provision  is  en- 
acted in  accordance  with  the  legislative  policy  of  the  state  as  expressed 
in  section  882,  subdivision  6,  and  section  893,  of  the  political  code,  that 
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each  incorporated  municipality  shall  be  entitled  to  the  expenditure  within 
such  municipality  and  by  its  own  municipal  authorities  of  25  per  cent  of 
its  contribution  to  the  general  road  taxes  of  the  body  politic  or  political 
subdvision  within  whose  territory  the  territory  of  such  municipality  is 
included. 

2.  To  the  highway  district,  75  per  cent  thereof.  ['11,  c.  55,  §  41, 
p.  139.] 

Hist.     '11,  c.  55,  §  41,  p.  139.  22  I.  109,  125  P.  219;  Reinhart  v.  Canyon  Co.  (1912) 

Cited:  Shoshone  Highway  Dist.  v.  Anderson  (1912)         22   L   348>    125  p-   791. 

62:42.  Highway  district  taxes:  Bonds  of  municipalities.  The  pro- 
visions of  sections  37,  38,  40  and  41  hereof,  except  the  first  sentence  of 
section  37,  shall  not  apply  to  any  taxes  levied,  assessed  or  collected  within 
any  highway  district  to  meet  the  requirements  of  any  bonds  issued  by  the 
county  or  by  any  city,  town,  village,  highway  district  or  other  body  poli- 
tic or  subdivision.     ['11,  c.  55,  §  42,  p.  140.] 

Hist.      '11,   c.   55,   §   42,  p.    140. 

Cited:     Reinhart  v.   Canyon   Co.    (1912)    22  I.   348. 
155    P.    791. 

62:43.  Special  property  tax.  The  highway  board  may,  by  resolu- 
tion entered  on  the  minutes  levy  a  special  property  highway  tax,  not  to 
exceed  25  cents  on  each  $100  in  value,  on  all  taxable  property  in  the  dis- 
trict, except  such  property  as  is  within  the  limits  of  any  included  munici- 
pality. And  in  the  event  it  is  deemed  inadvisable  by  the  highway  board 
to  levy  such  special  highway  tax  on  all  the  taxable  property  within  the 
district  as  hereinbefore  provided,  and,  Provided,  further,  That  a  majority 
of  the  resident  taxpayers  of  any  road  division  or  divisions  in  such  district 
shall  have,  at  or  before  the  time  of  making  such  levy,  petitioned  the  high- 
way board  for  the  levy  of  a  special  property  highway  tax  for  their  par- 
ticular division  or  divisions,  then  the  highway  board  shall  levy  a  special 
property  highway  tax  at  such  rate  as  in  the  petition  set  forth  therefor, 
not  exceeding  25  cents  on  each  $100  on  all  the  taxable  property  in  such 
division  or  divisions,  and  the  proceeds  of  such  special  division  tax  so  lev- 
ied upon  petition  shall  be  expended  only  within  the  division,  or  for  the 
benefit  of  the  division,  from  which  it  was  collected.  The  determination 
of  the  highway  board  as  to  whether  any  petition  has  been  signed  by  per- 
sons of  the  required  number  and  qualifications  shall  be  conclusive.  But 
the  maximum  levy  for  the  special  tax  authorized  by  this  section  per  each 
$100  made  in  any  year  by  the  highway  board  shall  be  subject  to  the  fur- 
ther limitation  that  the  amount  of  such  special  levy  shall  not,  when  added 
to  the  amount  of  any  special  levy  that  may  have  been  made  in  the  same 
year  by  the  board  of  county  commissioners  under  section  901  of  the  po- 
litical code,  exceed  the  sum  of  25  cents.  Upon  any  levy  being  made  by  the 
highway  board  under  this  section,  it  shall  be  the  duty  of  the  secretary  of 
the  district  to  transmit  to  the  county  auditor  and  assessor  certified  copies 
of  the  resolution  providing  for  such  levy.  The  imposition  of  the  special 
property  tax  authorized  by  this  section  is  not  an  essential  or  integral  part 
of  the  highway  district  system,  and  the  imposition  of  any  such  tax  shall 
always  be  discretionary  with  the  highway  board.     ['13,  c.  152,  p.  521.] 

Hist.      '11,    c.    55,     §43,    p.     140;    am.    '13,    c.     152, 
P.    521. 

62:44.  Highway  district  taxes:  Duties  of  county  assessor.  Upon 
receiving  such  certified  copy  or  copies  of  the  resolution  of  the  highway 
board  as  provided  in  sections  40  and  43  hereof,  the  county  assessor  must 
assess  upon  all  property  in  the  highway  district  subject  to  taxation,  the 
taxes  so  levied  and  certified  to  him  as  aforesaid ;  but  for  that  purpose  he 
is  not  required  to  take  new  statements  from  the  owners  of  the  property, 
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but  his  assessment  of  all  taxes  so  levied  by  the  highway  board  may  be 
computed  and  made  upon  the  valuation  of  property  as  fixed  by  the  board 
of  equalization  for  state  and  county  purposes,  and  as  appears  upon  the 
assessment  roll  in  the  same  year.  Such  taxes  levied  as  aforesaid  by  the 
highway  board  shall  become  a  lien  upon  the  property  so  assessed  from  the 
date  of  such  assessment,  and  shall  be  due  and  payable  at  the  same  time 
as  state  and  county  taxes,  and  in  all  respects  are  to  be  collected  in  the 
same  way,  except  that  the  assessor  must  keep  a  separate  list  or  assessment 
roll  thereof,  and.  when  paid,  they  must  be  named  in  his  receipt  to  the  tax- 
payer as  a  separate  item,  and  he  must  pay  them,  when  collected,  to  the 
treasurer  of  the  highway  district  except  as  otherwise  provided  in  section 
41  hereof;  but  at  the  time  of  payment  he  must  specify  to  the  treasurer 
receiving  the  same  what  taxes  they  are,  and  take  a  separate  receipt  there- 
for, and  keep  separate  accounts  thereof.  The  board  of  county  commis- 
sioners shall  furnish  the  assessor  with  such  blanks  as  are  needed  to  com- 
ply with  the  provisions  hereof.     ['11,  c.  55,  §  44,  p.  141.] 

Hist.      '11,    c.    55,    §    44,    p.    141. 

62:45.  Same:  Collection  by  county  officials.  The  taxes  levied  by 
the  highway  board  shall  be  extended  on  the  general  roll  by  the  county 
assessor  in  a  separate  column  at  the  rate  fixed  by  the  highway  board  and 
certified  by  the  secretary  thereof  as  hereinbefore  provided,  at  the  same 
time  the  state  and  county  taxes  are  extended,  and  the  whole  taxes  shall  be 
carried  into  a  column  of  aggregates  and  shall  be  collected  by  the  county 
assessor  and  tax  collector  of  the  county  at  the  time  and  in  the  manner 
provided  by  law  for  collecting  state  and  county  taxes ;  and  the  assessor  and 
tax  collector  shall  have  the  same  powers  conferred  upon  him  respecting 
the  collection  of  such  highway  district  taxes  and  the  sale  of  delinquent 
property  as  are  conferred  respecting  the  collection  of  state  and  county 
taxes.     ['11,  c.  55,  §  45,  p.  141.] 

Hist.     '11,   c.   55,   §   45,   p.   141. 

62:46.  Same:  Liability  of  county  officials.  All  county  officers  in- 
trusted with  the  assessment,  collection,  paying  over  or  custody  of  taxes 
of  any  highway  district  within  the  county,  and  their  sureties,  shall  be 
liable  upon  their  official  bonds  for  the  faithful  performance  of  their 
duties  in  the  assessment,  collection  and  safe  keeping  of  such  highway 
district  taxes.     ['11,  c.  55,  §  46,  p.  142.] 

Hist.     '11,   c.   55,    §    46,    p.    142. 

62:47.      Same:    Assessor  and    tax    collector    to  furnish  bonds.      The 

county  assessor  and  tax  collector  of  the  county  shall  furnish  and  file  with 
the  highway  board  a  good  and  sufficient  bond  in  an  amount  to  be  fixed 
by  such  board  as  protection  to  such  highway  district.  ['11,  c.  55,  §  47, 
p.  142.] 

Hist.      '11,   c.   55,   §   47,   p.   142. 

62:48.  Same:  Payment  of  money  to  district.  It  shall  be  the  duty 
of  the  assessor  and  tax  collector  of  the  county  to  pay  over  to  the  treasurer 
of  the  highway  district  all  moneys  collected  by  him  on  such  district  taxes 
and  payable  to  the  district,  as  fast  as  the  same  are  collected,  and  on  or 
before  the  third  Monday  in  July,  in  each  year,  to  make  a  final  settlement 
with  the  district  treasurer  respecting  such  district  taxes  and  to  pay  over 
all  moneys  then  due  to  the  district,  including  all  such  district's  propor- 
tionate amount  of  delinquent  district  taxes,  interest  and  costs  on  all  tax 
sales  and  redemptions  therefrom.  The  district  treasurer  of  such  district 
shall  give  to  said  assessor  and  tax  collector  of  the  county,  duplicate  re- 
ceipts for  such  payments,  and  the  said  assessor  and  tax  collector  shall 
give  one  to  the  secretary  of  said  district  and  the  other  shall  be  an  acquit- 
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tance  to  such  county  assessor  and  tax  collector  in  settling  with  the  high- 
way district,  to  the  extent  of  the  payment  shown.  ['11,  c.  55,  §  48,  p. 
142.] 

Hist.     '11,  c.   55,    §   48,   p.   142. 

62:49.  Same:  General  laws  applicable.  All  highway  taxes  levied 
and  assessed  under  the  provisions  of  this  chapter  shall  become  due  and 
delinquent  and  shall  attach  to  and  become  a  lien  on  the  real  property  as- 
sessed at  the  same  time  as  state  and  county  taxes ;  all  the  provisions  of 
the  Compiled  Laws  of  Idaho,  governing  and  in  aid  of  assessing  and  col- 
lecting state  and  county  taxes,  are  hereby  made  applicable  to  the  assess- 
ment and  collections  of  said  highway  district  taxes,  wherever  the  same 
are  not  inconsistent  with  the  provisions  of  this  chapter. 

Hist.     '11,  c.  55,  §  49,  p.   142.     "Compiled  Laws" 
for  "Revised  Codes." 

62:50.  Same:  Commission  to  county  for  collection.  Each  highway 
district  and  each  included  municipality  shall  pay  toj  the  county  li/> 
per  cent  on  the  amount  of  district  taxes  received  by  it,  and  such  pay- 
ment shall  be  in  full  for  the  services  and  compensation  of  the  county 
assessor  and  tax  collector  and  all  county  officers,  in  assessing,  collecting, 
equalizing  and  paying  over  said  district  taxes.  ['11,  c.  55,  §  50,  p.  142.] 

Hist.     '11,   c.   55,   §   50,  p.   142. 

62:51.  Duties  of  treasurer  of  highway  districts.  It  is  hereby  made 
the  duty  of  the  treasurer  of  the  highway  district  to  keep  account  with 
such  district;  to  place  to  the  credit  of  such  district  all  moneys  received  by 
him  from  the  collector  of  taxes  or  from  any  other  officer  charged  with 
the  collection  of  taxes  as  the  proceeds  of  taxes  levied  by  the  highway 
board,  or  from  any  other  sources,  and  of  all  other  moneys  belonging  to 
such  district  and  to  pay  over  all  moneys  belonging  to  the  district  on  legally 
drawn  warrants  or  orders  of  the  district  officers  entitled  to  draw  the  same. 
['11,  c.  55,  §  51,  p.  143.] 

Hist.     '11,   c.   55,    §   51,   p.    143. 

62:52.  Warrants:  Countersigned  by  secretary.  The  secretary  shall 
countersign  all  drafts  and  warrants  on  the  district  treasury,  and  no  pay- 
ment of  district  funds  shall  be  made  except  on  draft  or  warrant  counter- 
signed by  him.  He  shall  not  countersign  any  such  draft  or  warrant  until 
he  has  found  that  payment  has  been  legally  authorized;  that  the  money 
therefor  has  been  duly  appropriated  and  that  such  appropriation  has  not 
been  exhausted. 

Such  warrants  shall  be  drawn  by  and  countersigned  upon  the  order  of 
the  president  of  the  highway  board,  or,  in  his  absence,  the  other  members 
of  the  board ;  but  no  drafts  or  warrants  shall  be  drawn  except  upon  the 
appropriation  of  the  board,  nor  in  excess  of  the  moneys  actually  in  the 
district  treasury;  except  that  warrants  may  be  issued  in  anticipation  of 
the  collection  of  taxes,  but  not  in  excess  of  the  amount  of  the  levy  therefor, 
nor  shall  any  warrants  be  issued,  nor  indebtedness  incurred  in  anticipa- 
tion of  such  levy,  except  as  herein  provided  in  section  24  hereof. 

When  a  warrant  is  presented  for  payment,  if  there  is  money  in  the 
treasury  for  the  purpose,  the  treasurer  must  pay  the  same  and  write  on 
the  face  thereof,  "paid,"  the  date  of  payment  and  sign  his  name  thereto. 
['11,  c.  55,  §  52,  p.  143.] 

Hist.     '11,   c.   55,    §    52,   p.   143. 

62:53.  Warrants:  Nonpayment:  Call.  When  any  warrant  is  pre- 
sented to  the  district  treasurer  for  payment,  and  the  same  is  not  paid 
for  want  of  funds,  the  treasurer  must  indorse  on  the  back  of  said  warrant, 
"not  paid  for  want  of  funds,"  and  shall  write  thereon  the  date  of  presenta- 
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tion  and  sign  his  name  thereto ;  and  warrants  so  indorsed  by  the  treasurer 
shall  draw  iterest  at  the  rate  of  7  per  cent  per  annum  from  the  date  of  in- 
dorsement until  paid.     ['11,  c.  55,  §  53,  p.  143.] 

Hist.     '11,   c.   55,    §    53,   p.   143. 

62:54.  Same:  Notice  of  call.  The  district  treasurer  shall  provide 
himself,  at  the  expense  of  the  district,  with  a  bulletin  board,  across  the 

top  of  which  shall  be  painted  or  inscribed  the  words,  " highway 

district  warrant  bulletin."  It  shall  be  the  duty  of  the  treasurer  to  keep 
such  bulletin  board  conspicuously,  securely  and  permanently  in  place  in 
his  office,  and  thereupon  to  place  in  a  manner  which  will  insure  continuous 
notice  of  not  less  than  60  days,  all  notices  issued  by  him,  whether  written 
or  nrinted,  calling  for  the  presentation  of  district  warrants  for  payment. 
['11,  c.  55,  §  54,  p.  143.] 

Hist.     '11,   c.   55,    §   54,   p.    143. 

Cited:      Reinhart  v.   Canyon   Co.    (1912)    22  I.   348, 
125  P.   791. 

62:55.  Same:  Notice  to  be  mailed.  Whenever  there  is  an  amount 
to  the  credit  of  the  district  fund,  as  shown  by  the  books  of  the  treasurer, 
sufficient  to  pay  the  warrant  or  warrants  next  entitled  to  payment  there- 
from, the  treasurer  shall  immediately  place  in  his  office,  as  provided  in 
the  preceding  section,  a  notice  that  such  warrant  or  warrants  will  be  paid 
on  presentation,  stating  therein  the  number  and  series  of  any  such  war- 
rants; and  the  treasurer  shall  thereupon  send,  by  mail,  to  the  record 
holder  of  such  warrant,  in  case  such  holder  shall  have  left  with  the  treas- 
urer his  address  for  that  purpose,  notice  that  such  warrant  will  be  paid 
on  presentation.     ['11,  c.  55,  §  55,  p.  144.] 

Hist.     '11,   c.   55,    §   55,   p.    144. 

62:56.  Same:  Interest  ceases  thirty  days  after  call.  Interest  on 
any  warrant  shall  cease  on  the  expiration  of  30  days  from  the  time  of  the 
posting  of  the  notice  provided  for  in  the  last  preceding  section;  and  for 
all  sums  which  may  be  paid  by  the  treasurer,  as  interest  on  any  warrant 
or  warrants,  after  the  expiration  of  30  days  from  the  earliest  date  at 
which  there  were  sufficient  funds  with  which  to  have  called  and  paid  the 
same,  such  treasurer  and  his  sureties  shall  be  liable  upon  his  official  bond. 
['11,  c.  55,  §  56,  p.  144.] 

Hist.     '11,   c.   55,   §    56,   p.    144. 

62:57.  Same:  Duties  and  accounts  of  treasurer.  When  the  treas- 
urer pays  any  warrant  on  which  any  interest  is  due,  he  must  note  on  the 
warrant  the  amount  of  interest  paid  thereon  and  enter  on  his  account  the 
amount  of  such  interest  distinct  from  the  principal.  ['11,  c.  55,  §  57, 
p.  144.] 

Hist.     '11,   c.   55,    §    57,   p.    144. 

62:58.  Bonds  and  funding  bonds  of  highway  districts.  Every  high- 
way district  shall  have  power  and  authority  to  issue  negotiable  coupon 
bonds  of  the  district  for  the  object  of  funding  or  refunding  any  existing 
indebtedness,  whether  the  indebtedness  exists  as  warrant  indebtedness  or 
otherwise;  and  every  highway  district  shall  have  power  and  authority  to 
borrow  money  and  issue  therefor  its  negotiable  bonds  with  negotiable  in- 
terest coupons  attached,  for  the  purpose  of  the  construction,  improvement 
or  repair  of  any  of  the  highways  within  the  district,  for  the  purchase  of 
material  and  machinery  therefor,  for  the  necessary  expenses  of  the  dis- 
trict in  connection  therewith,  or  for  any  or  all  of  such  purposes.  The 
total  amount  of  bonds  of  any  highway  district  issued  and  outstanding  at 
any  one  time  shall  not  exceed  10  per  cent  of  the  assessed  valuation  of  all 
the  taxable  property  in  said  district  as  shown  by  the  last  preceding  as- 
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sessment  list.  Such  bonds  shall  be  authorized  and  issued  as  hereinafter 
provided.     ['11,  c.  55,  §  58,  p.  144.] 

Hist.     '11,   c.    55,    §   58,   p.   144. 

62:59.  Same:  Election.  Whenever  the  highway  board  of  any  such 
district  shall  deem  it  advisable  to  issue  negotiable  coupon  bonds  of  said 
district,  for  any  of  the  purposes  aforesaid,  the  board  shall  provide  there- 
for by  resolution,  which  shall  specify  the  purpose  of  issuing  such  pro- 
posed bonds;  if  it  is  to  create  new  debt  the  object  thereof  must  be  stated, 
or,  if  it  is  to  fund  or  refund  any  existing  indebtedness,  it  must  be  de- 
scribed, and  when  it  consists  of  warrants  or  other  securities,  they  must 
be  described  by  giving  their  number,  date,  and  amount  and  the  fund  out 
of  which  the  same,  according  to  the  terms  thereof,  are  payable;  and  the 
resolution  shall  declare  the  purpose  and  total  amount  for  which  such 
bonds  shall  be  issued  and  designate  the  provisions  to  be  made  to  pay  the 
interest  on  such  bonds  as  it  falls  due,  but  such  resolution  need  not  state 
the  specific  amount  of  interest,  and  also  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  thereof  within  20  years  from  the  time  of 
the  issuance  of  the  same;  and  in  case  such  issue  will  increase  the  out- 
standing bonded  debt  of  the  district,  then  the  resolution  shall  also  provide 
for  the  holding  of  an  election  of  the  qualified  electors  of  such  district,  of 
which  notice  in  general  terms  shall  be  given  by  publication  for  10  days  in 
a  newspaper  published  in  the  county.  The  voting  at  said  election  must 
be  by  ballot  and  the  ballots  used  shall  be  substantially  as  follows:     "In 

favor  of  issuing  bonds  to  the  amount  of dollars  for  the  purpose 

stated  in  resolution  of ,  19 ,"  and  "Against  issuing  bonds  to 

the  amount  of dollars  for  the  purpose  stated  in  resolution  of 

,  19 "  Such  election  shall  be  conducted  as  nearly  as  prac- 
ticable in  accordance  with  the  general  laws  of  the  state.  If  at  said  elec- 
tion, as  provided  for  in  this  section,  two-thirds  of  the  qualified  electors 
who  are  residents  of  such  district,  voting  on  such  question  at  said  elec- 
tion, assent  to  the  issuing  of  said  bonds  and  the  incurring  of  the  indebt- 
edness thereby  created  for  the  purpose  aforesaid,  such  bonds  so  author- 
ized for  said  purposes  shall  be  issued  in  the  manner  hereinafter  provided. 
Residents  of  incorporated  cities,  towns  or  villages  lying  within  the  boun- 
daries of  the  district,  or  of  portions  of  incorporated  cities,  towns  or  vil- 
lages, which  portions  lie  within  such  district,  are  residents  of  the  district. 
[11,  c.  55,  §  59,  p.  144.] 

Hist.     '11,   c.    55,    §    59,   p.   144. 

Cited :      Shoshone     Highway     Dist.     v.     Anderson 
(1912)    22   I.    109,    125  P.   219. 

62:60.  Same:  Form.  Such  bonds  shall  be  known  as  highway  district 
bonds,  and  shall  be  issued  in  denominations  of  not  more  than  $1,000  and 
not  less  than  $100  each,  as  the  highway  board  may  determine. 

Such  bonds  shall  be  made  payable  within  20  years  from  the  date  of 
issue  thereof.  The  bonds  must  bear  interest  at  such  rate  not  exceeding  6 
per  cent  per  annum,  as  the  highway  board  may  determine,  to  be  paid  on 
the  first  day  of  January  and  the  first  day  of  July  in  each  year.  Such 
bonds  shall  be  redeemable  at  the  pleasure  of  said  district  at  any  time  after 
the  expiration  of  10  years  from  the  date  of  issuance  thereof,  and  each 
bond  must  be  redeemable  in  the  order  it  is  numbered. 

The  bonds  mentioned  in  this  section  must  have  attached  thereto,  when 
negotiated,  semiannual  interest  coupons  covering  the  interest  expressed  in 
the  bonds  from  the  date  of  issuance  until  paid.  Such  bonds  must  be 
signed  by  the  president  of  the  highway  board  and  attested  by  its  secre- 
tary, and  bear  the  seal  of  the  district  and  be  countersigned  by  the  treas- 
urer thereof,  and  the  coupons  attached  to  such  bonds  must  be  signed  by 
the  treasurer.     The  signature  of  the  treasurer  to  such  coupons  may  be 
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printed,  engraved  or  lithographed.  Each  coupon  must  bear  a  number  cor- 
responding with  the  number  of  the  bond,  and  each  bond  must  state  upon 
its  face  the  amount  for  which  it  was  issued  and  the  date  of  issue  and  be 
made  payable  to  person  named  or  to  bearer,  and  must  recite  that  it  is 
issued  by  virtue  of  and  in  conformity  and  compliance  with  the  provisions 
of  the  constitution  and  all  laws  of  the  state  of  Idaho.  ['11,  c.  55,  §  60, 
p.  145.] 

Hist.     '11,   c.   55,    §   60,   p.    145. 

62:61.  Same:  Notice  of  sale.  The  highway  board  must  cause  notice 
to  be  given  by  the  secretary  by  publication  for  two  weeks  in  a  newspaper 
of  the  county,  of  its  intention  to  issue  and  negotiate  such  bonds,  and  invite 
bidders  therefor,  and  after  ascertaining  the  best  terms  upon  which  such 
bonds  can  be  negotiated,  must  secure  the  proper  engraving,  lithograph- 
ing or  printing  thereof,  and  thereafter  have  them  consecutively  num- 
bered, properly  prepared  and  executed.  Any  and  all  bids  may  be  re- 
jected, and  the  bonds  may  be  readvertised  and  reoffered  from  time  to 
time  until  said  bids  are  procured ;  when  the  bonds  are  executed,  they  must 
be,  by  the  secretary,  registered  in  a  public  record  book,  to  be  kept  for  that 
purpose,  and  therein  must  be  stated  the  name  of  the  purchaser  and  the 
number,  date  and  amount  of  each  bond,  time  of  payment,  rate  of  interest, 
number  of  coupons  attached  and  any  other  proper  description  thereof  for 
future  identification. 

Then  the  highway  board  must  direct  the  secretary  from  time  to  time, 
in  such  amounts  as  they  deem  best,  to  deliver  such  bonds  to  the  treas- 
urer of  said  district  and  take  and  file  his  receipt  therefor  and  charge  him 
therewith ;  and  any  duties  required  of  said  highway  board  under  this  sec- 
tion may  be  performed  at  any  general,  special  or  called  meeting  thereof. 
The  said  treasurer  must,  under  the  supervision  of  the  secretary,  deliver 
such  bonds  to  the  purchaser  or  purchasers  thereof,  and  in  no  case  must 
such  bonds  be  sold  for  less  than  their  face  or  par  value,  and  the  accrued 
interest  at  the  time  of  disposal.  Such  bonds  may  be  issued  in  case  of 
funding  or  refunding  in  exchange  for  or  on  cancellation  of  an  equal 
amount  of  prior  indebtedness  being  funded  or  refunded.  All  proceeds 
derived  from  the  sale  of  such  bonds  must  be  applied  exclusively  to  the 
purposes  for  which  the  bonds  are  issued.  The  treasurer  must  keep  a 
record  of  all  bonds  disposed  of,  showing  their  number,  rate  of  interest, 
date  and  amount  of  sale,  and  when  and  where  payable  and  the  name  and 
address  of  the  purchasers,  which  record  must  be  kept  open  for  the  in- 
spection of  the  public  at  all  reasonable  office  hours;  and  he  must  make 
detailed  statements  to  the  highway  board  or  secretary  of  all  his  transac- 
tions under  the  provisions  of  this  section,  as  often  as  required.  ['11, 
c.  55,  §  61,  p.  146.] 

Hist.     '11,   c.   55,    §    61,   p.    146. 

62 :62.  Same :  Levy  for  redemption.  The  highway  board  must,  upon 
the  issue  of  such  bonds,  by  resolution,  direct  to  be  levied  and  must  there- 
after levy  annually  upon  all  taxable  property  of  said  district  a  sufficient 
sum  to  pay  the  interest  on  all  bonds  disposed  of  under  this  section  as  it 
falls  due,  and  after  such  bonds  have  been  issued  for  a  period  of  10  years, 
they  must  levy  in  addition  annually  a  sufficient  sum  to  constitute  a  sink- 
ing fund  for  the  payment  of  one-tenth  of  the  principal  of  such  bonds.  All 
of  such  taxes  must  be  levied,  assessed  and  collected  as  other  district  taxes 
until  the  bonds  so  issued  are  fully  paid,  including  the  interest  thereon. 
['11,  c.  55,  §  62,  p.  147.] 

Hist.     '11,  c.   55,   §   62,   p.   147. 

62 :63.  Same :  Security  for  bonds.  The  full  faith,  credit  and  all  tax- 
able property  within  the  limits  of  said  district,  as  they  exist  at  the  time 
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of  the  original  resolution  of  the  highway  board  for  the  issuance  of  such 
bonds,  or  may  thereafter  be  extended,  are  and  must  continue  pledged,  and 
the  proper  officers  of  said  district  must  continue  to  assess  and  collect  on 
all  taxable  property  within  the  limits  thereof,  the  necessary  taxes  to  pay 
said  bonds  and  interest  as  the  same  become  due.  Should  the  tax  for  the 
payment  of  interest  on  or  the  principal  of  bonds  issued  under  the  provi- 
sions of  this  chapter  at  any  time  not  be  collected  in  time  to  meet  such 
payment,  the  money  must  be  paid  out  of  any  moneys  in  the  general  fund 
of  the  district,  and  the  moneys  so  used  for  such  payment  must  be  repaid 
to  the  fund  from  which  so  taken,  out  of  the  first  moneys  paid  therein  and 
a  sum  sufficient  to  cover  such  deficit  shall  be  levied  and  collected  in  the 
next,  or  any  succeeding  year.  Any  failure  of  any  officers  of  said  district 
to  comply  with  any  of  the  provisions  of  this  section  shall  be  deemed  a 
misdemeanor,  and  any  such  officer  shall  be  fined  not  exceeding  the  sum 
of  $200  or  imprisoned  in  the  county  jail  not  exceeding  60  days. 

No  bond  issued  under  the  provisions  of  this  chapter  shall  be  invali- 
dated, annulled,  or  set  aside  on  account  of  any  defect,  irregularity,  omis- 
sion, informality,  failure  to  comply  with  the  provisions  of  this  or  any  act 
or  thing  whatsoever,  unless  by  reason  thereof,  it  shall  appear  to  the  court 
that  a  substantial  injury  has  been  or  is  about  to  be  suffered  by  the  prop- 
erty owners  and  taxpayers  of  said  district,  it  being  the  intent  of  this  chap- 
ter that  bond  issues  shall  rest  upon  the  consent  of  the  taxpayers  and  that 
the  credit  of  the  district  shall  not  be  injured  by  the  cancellation  of  se- 
curities when  issued. 

The  district  may  recite  in  such  bonds  that  all  acts  and  things  requisite 
to  the  issue  thereof  have  been  duly  and  regularly  performed  and  fully 
complied  with,  and  that  the  same  are  duly  and  regularly  issued,  and  as 
affecting  innocent  purchasers,  such  recital  shall  be  conclusive. 

Hist.      '11,   c.   55,    §   63,  p.   147.      "Imprisoned"   for 
"imprisonment''    in    first    paragraph. 

62:63a.  Same:  Assessment  against  adjoining  property:  Special  tax 
districts.  Whenever  it  shall  be  proposed  to  issue  bonds  of  a  highway  dis- 
trict, as  authorized  by  the  highway  district  law,  the  highway  board  of 
such  district  may,  in  their  discretion,  propose  by  resolution  that  the  rev- 
enues to  be  raised  by  taxation  to  enable  such  highway  district  to  pay  the 
principal  and  interest  of  such  bonds  shall  be  raised  in  part  by  special 
taxation  therefor  upon  the  land  adjoining  the  roads  constructed  with  the 
proceeds  of  such  bonds,  and  may  pass  a  resolution  which  shall  provide  as 
follows : 

1.  That  it  is  proposed  that  the  revenues  to  be  raised  by  taxation  to 
enable  such  highway  district  to  pay  the  principal  and  interest  of  such 
bonds  shall  be  raised  in  part  by  special  taxation  therefor  upon  the  land 
adjoining  the  roads  constructed  with  the  proceeds  of  such  bonds;  and  that 
of  the  entire  bond  issue  (stating  the  amount)  it  is  proposed  to  provide  for 
a  portion  not  exceeding  a  certain  amount  (stating  such  maximum  amount 
in  dollars)  by  special  taxation  therefor  upon  adjoining  land. 

2.  That,  for  such  purpose,  special  tax  districts  shall  be  created  along 
the  line  of  construction  of  such  roads,  extending  not  more  than  a  specified 
distance  (which  shall  not  be  greater  than  1  mile)  on  each  side  of  such 
roads;  that,  so  nearly  as  may  be  practicable,  such  special  tax  districts 
shall  be  generally  rectangular  in  form,  or  composed  of  generally  rectan- 
gular units,  following  generally  the  course  and  direction  of  the  road  and 
observing,  so  far  as  is  reasonably  practicable,  the  requirement  and  prin- 
ciple that  all  the  land  within  any  special  tax  district  shall  be  land  lying 
generally  along  the  course  and  direction  of  such  road  and  extending  within 
the  limits  of  a  specified  distance  back  therefrom,  but  that  absolute  uni- 
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formity  shall  not  be  required  in  the  application  of  such  requirement  and 
principle;  that  such  specified  maximum  distance  shall  be  the  same  in  all 
the  special  tax  districts  created  in  respect  to  such  bond  issue;  that  the 
aforesaid  maximum  distance  from  the  road  may  be  enlarged  in  any  special 
tax  district  in  case  any  of  the  land  lying  between  the  road  and  the  boun- 
dary of  such  district  would,  if  confined  within  such  distance,  be  made  to 
include  land  under  water  or  land  not  subject  to  taxation  by  highway  dis- 
tricts or  land  unfit  for  use  and  cultivation  and  not  having  value  sufficient 
to  justify  the  imposition  of  special  taxation  thereon,  and  that,  in  such  case, 
land  lying  beyond  such  land  may  be  included  within  such  special  tax  dis- 
trict in  lieu  thereof;  and  that  the  judgment  of  the  highway  board  as  to 
all  the  matters  herein  specified  shall  be  made  in  the  exercise  of  their  tax- 
ing power  as  an  executive  authority,  and  shall  be  conclusive  except  as  the 
same  may  be  reviewed  by  the  district  court  as  provided  in  section  63  of 
the  highway  district  law. 

3.  That  the  land  within  such  special  tax  districts  shall  be  charged 
with  not  more  than  a  certain  maximum  percentage,  specified  in  the  resolu- 
tion (but  not  exceeding  50  per  cent)  of  the  cost  of  that  part  of  every  road 
constructed  with  the  proceeds  of  such  bond  issue  which  shall  lie  within 
such  special  tax  districts,  respectively;  and  that  the  amount  of  such  spe- 
cial tax  therefor,  per  acre,  shall  not  exceed  a  certain  specified  amount  for 
any  single  earth  road,  nor  a  certain  specified  amount  for  any  single  stone 
road,  nor  a  certain  specified  amount  for  any  single  road  of  other  material, 
together  with  the  yearly  interest  thereon;  except  that,  if  it  is  not  proposed 
to  build  earth  roads,  the  reference  to  earth  roads  shall  be  omitted;  if  it 
is  not  proposed  to  build  stone  roads,  the  reference  to  stone  roads  shall  be 
omitted;  and  if  it  is  not  proposed  to  build  roads  of  other  material,  the 
reference  to  roads  of  other  material  shall  be  omitted. 

4.  That  such  special  tax  against  land  within  such  special  tax  districts 
shall  in  no  case  be  levied  or  charged  against  such  land  until  the  road  for 
which  such  special  tax  is  imposed  shall  have  been  constructed  to  within 
1  mile  of  such  land,  the  cost  thereof  certified  and  the  road  accepted  by  the 
highway  board. 

5.  That  so  much  of  such  special  tax  as  is  required  to  pay  the  interest 
on  the  portion  of  the  bonded  debt  for  which  the  land  within  any  such 
special  tax  district  is  specially  taxed  shall  be  payable  in  each  year;  and 
that  so  much  of  such  special  tax  as  is  required  to  pay  the  principal  of 
the  portion  of  the  bonded  debt  for  which  such  land  is  specially  taxed  shall 
be  payable  at  the  same  times  as  the  general  taxes  levied  in  the  highway 
district  to  provide  for  the  principal  of  such  bonds,  and  shall  be  extended 
over  the  same  number  of  years  and  subject  to  the  same  provisions  in  re- 
spect to  funding  and  refunding,  except  as  in  the  highway  district  law 
otherwise  provided. 

6.  That  all  land  within  such  special  tax  districts  shall  also  be  subject 
to  the  same  taxation  at  the  same  rate  as  other  property  in  the  highway 
district,  for  the  purpose  of  meeting  the  principal  and  interest  require- 
ments of  that  portion  of  such  bond  issue  which  is  not  charged  against 
adjoining  property  but  is  paid  by  the  highway  district  as  a  whole. 

All  the  provisions  of  such  resolution  shall  be  observed  and  followed  in 
the  issuance  of  such  bonds  and  in  all  acts  and  proceedings  of  the  highway 
district  or  highway  board  in  respect  thereto.  The  provisions  of  sections 
58  to  63,  inclusive,  of  the  highway  district  law,  except  so  far  as  other 
special  provision  is  made  therefor  in  sections  63a  to  63k,  inclusive,  of  this 
chapter,  shall  apply  in  respect  to  the  bonds  issued  as  provided  in  this  sec- 
tion and  to  the  procedure  thereon.     ['11,  c.  183,  subd.  63a,  p.  598.] 

Hist.     '11,    c.    183,     subd.    63a,    p.    598,     enacting 
g   63a,  '11,  c.   55,  p.   121. 
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62:63b.  Same:  Election.  At  the  election  upon  the  question  of  is- 
suing such  bonds,  the  ballots  shall  be  in  substantially  the  following  form : 
"In  favor  of  issuing  bonds  to  the  amount  of dollars  for  the  pur- 
pose stated  in  resolution  of ,  19.... ,"  and  "Against  issuing  bonds 

to  the  amount  of dollars  for  the  purpose  stated  in  resolution  of 

,  19.— " ;  and  "Shall  a  portion  of  the  indebtedness  created  by  such 

bond  issue,  not  exceeding dollars  thereof,  be  charged  against  the 

land  adjoining  the  roads  built  with  the  proceeds  of  such  bonds,  such  por- 
tion to  be  paid  by  special  tax  on  such  adjoining  lands,  running  over  the 
same  number  of  years  as  the  bonds  themselves;  such  special  tax  not  to 

exceed  (exclusive  of  interest)  for  a  single  road dollars  per  acre 

for  earth  roads, dollars  per  acre  for  stone  roads,  or dol- 
lars per  acre  for  roads  of  other  materials,  and  not  to  be  levied  or  assessed 
against  such  adjoining  lands  until  such  roads  have  been  built  to  within  1 
mile  thereof?    Yes.    No." 

The  blanks  in  such  ballots  shall  be  properly  filled  before  printing  the 
same  in  accordance  with  the  resolution  of  the  highway  board  provided 
for  in  section  63a  hereof;  except  that  if  it  is  not  proposed  to  build  earth 
roads,  the  reference  to  earth  roads  shall  be  omitted ;  if  it  is  not  proposed 
to  build  stone  roads,  the  reference  to  stone  roads  shall  be  omitted ;  and  if 
it  is  not  proposed  to  build  roads  of  other  materials,  the  reference  to  roads 
of  other  materials  shall  be  omitted.     ['11,  c.  183,  subd.  63b,  p.  600.] 

Hist.     '11,     c.     183,     subd.     63b,     p.    600,     enacting 
*    63b,    '11,    c.   55,   p.    121. 

62:63c.  Same.  Two-thirds  vote  necessary.  In  order  to  authorize 
the  issue  of  any  bonds  under  the  resolution  provided  for  in  63a  hereof,  at 
least  two-thirds  of  the  ballots  voted  at  such  election  whereon  the  elector 
has  voted  on  the  question  of  issuing  bonds  must  be  in  favor  thereof ;  and 
in  order  that  a  portion  of  the  indebtedness  to  be  created  by  such  bond 
issue  shall  be  charged  and  assessed  against  adjoining  land  within  the  spe- 
cial tax  districts,  at  least  a  majority  of  the  ballots  voted  at  such  election 
whereon  the  voter  has  voted  on  the  question  of  charging  a  portion  of  the 
indebtedness  against  adjoining  lands  must  be  in  favor  thereof;  but  the 
defeat  of  the  latter  proposal  shall  not  have  the  effect  of  defeating  the  pro- 
posal to  issue  bonds  if  the  proposal  to  issue  bonds  has  itself  been  carried 
by  a  two-thirds  vote.  If  the  proposal  to  issue  bonds  be  carried  as  above 
provided  and  the  proposal  to  charge  part  of  the  indebtedness  upon  adjoin- 
ing land  be  defeated,  then  the  bonds  may  be  issued,  and,  in  such  case,  all 
proceedings  had  in  respect  thereto  shall  be  conducted  as  in  sections  58  to 
63,  inclusive,  of  the  highway  district  law,  except  as  the  proceedings  to 
that  point  may  have  been  modified  as  in  sections  63a,  63b  and  63c  of  this 
chapter  provided,  and  thereafter  sections  63d  to  63k,  inclusive,  of  this 
chapter  shall  not  be  applicable  in  respect  to  such  bond  issue.  But  if  the 
proposal  to  charge  part  of  the  indebtedness  created  by  such  bond  issue 
against  adjoining  land  be  also  carried  as  herein  provided,  then  sections 
63d  to  63k  hereof,  inclusive,  shall  be  applicable  in  respect  to  the  proceed- 
ings had  on  such  bond  issue.     ['11,  c.  183,  subd.  63c,  p.  601.] 

Hist.     '11,    c.    183,    subd.    63c,    p.    601,    enacting    § 
63c,   '11,   c.   55,   p.   121. 

62:63d.  Same:  Form  of  bonds.  In  case  such  vote  be  in  favor  of 
charging  part  of  the  indebtedness  to  be  created  by  such  bond  issue  against 
adjoining  land,  the  bonds  may  be  issued  and  the  proceedings  shall  be  had 
thereunder  as  in  sections  58,  59  (except  as  to  the  form  of  ballots)  and 
60  to  63,  inclusive,  of  the  highway  district  law  provided,  except  where 
other  special  provisions  on  the  subject  is  made  in  sections  63d  and  63k, 
inclusive,  of  this  chapter.    All  such  bonds  shall  be  as  between  the  highway 
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district  and  the  bondholders,  the  direct  and  primary  obligation  of  the 
highway  district  for  the  full  amount  of  the  principal  and  interest  thereof ; 
but  the  highway  district  shall,  as  between  the  highway  district  and  the 
owners  of  lands  within  the  special  tax  districts  herein  provided  for, 
assess  and  collect  from  such  lands  or  the  owners  thereof  an  amount  of 
money  sufficient  to  reimburse  the  district  to  the  extent  of  the  proportion 
of  such  bonded  debt  that  has  been  charged  against  the  lands  in  such  spe- 
cial tax  districts  as  herein  provided.     ['11,  c.  183,  subd.  63d,  p.  601.] 

Hist.     '11,    c.    183,    subd.    63d,    p.    601,   enacting    § 
63d,   '11,  c.   55,  p.   121. 

62:63e.  Special  tax  districts:  Apportionment  of  costs.  As  fast  as 
any  road  built  with  the  proceeds  of  such  bond  issue  is  built  and  completed 
within  an  area  of  land  which  under  the  resolution  of  the  highway  board 
provided  for  in  section  63a  hereof,  may  be  created  a  special  tax  district, 
and  when  such  road  has  been  accepted  by  the  highway  board  and  the  di- 
rector of  highways  for  such  highway  district  has  certified  to  the  highway 
board  the  cost  of  such  road  so  far  as  such  road  lies  within  such  special 
tax  district,  then  the  highway  board  shall,  by  order,  create  such  special 
tax  district  and  shall  fix  and  designate  the  boundaries  thereof  in  con- 
formity with  the  requirements  and  principles  specified  in  section  63a 
hereof,  and  shall  designate  the  portion  of  the  cost  of  such  road  to  be 
charged  against  the  land  in  such  special  tax  district,  not  exceeding  the 
maximum  percentage  specified  in  the  original  resolution,  and  shall  there- 
upon fix  and  determine  the  amount  per  acre  thereby  charged  against  such 
lands  within  such  special  tax  district,  not  exceeding  in  respect  to  any 
single  road  the  maximum  amount  per  acre  specified  for  a  road  of  that 
material  in  the  original  resolution;  such  amount  per  acre  need  not  be  the 
precise  proportionate  cost  of  such  road,  but  may  be  the  approximate  pro- 
portion, avoiding  inconvenient  fractions  or  fractional  parts  of  a  dollar, 
and  shall  be  the  same  uniform  amount  per  acre  throughout  any  single 
special  tax  district.  The  highway  board  shall  include  as  part  of  the  cost 
of  such  road  the  fair  and  reasonable  portion  of  overhead  charges  properly 
applicable  thereto,  and  also  an  additional  amount  equal  to  2  per  cent  of 
the  cost  to  cover  the  expenses  of  the  highway  district  for  the  collection 
of  the  special  taxes  therefor.  From  time  to  time  as  roads  or  portions  of 
roads  are  completed  and  accepted  and  the  cost  thereof  certified,  the  high- 
way board  shall  create  the  proper  tax  districts  therefor.  In  respect  to 
each  such  special  tax  district  created  under  this  chapter,  the  highway 
board  is  hereby  constituted  the  local  executive  authority  of  each  such 
special  tax  district  severally,  with  authority  in  respect  to  each  such  dis- 
trict to  levy  the  special  tax  herein  provided  for,  such  authority  being  con- 
fined in  each  such  district  to  the  limits  of  such  district,  and  within  such 
limits  the  special  tax  in  each  such  special  tax  district  shall  be  at  a  uni- 
form amount  per  acre  throughout  such  special  tax  district.  The  order 
of  the  highway  board  creating  such  special  tax  district  and  fixing  and 
determining  its  boundaries,  stating  the  number  of  acres  therein,  fixing 
the  amount  of  the  indebtedness  created  by  such  bond  issue  which  is 
charged  against  the  land  in  such  special  tax  district  and  the  amount  per 
acre  to  be  specially  taxed  against  the  land  therein  shall  be  entered  at 
length  on  the  minutes  of  the  highway  board  and  shall  be  open  to  public 
inspection,  and  a  notice  stating  generally  the  nature  and  date  of  such 
order  and  designating  the  township  and  sections  within  such  special  tax 
district  shall  be  published  for  at  least  two  publications  in  a  newspaper 
published  in  the  county ;  and,  on  the  filing  with  the  secretary  of  the  high- 
way district  of  proof  of  such  publication,  such  order  shall  be  deemed  com- 
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plete,  and  the  making  of  such  order  and  the  publication  of  such  notice 
shall  be  deemed  notice  to  all  the  world  thereof. 

Hist.  '11,  c.  183,  subd.  63e,  p.  602,  enacting  § 
63e,  '11,  c.  55,  p.  121  "A  proof"  in  last  sentence 
corrected  to  "of  proof." 

62:63f.  Same:  Appeal  from  order  of  highway  board.  Within  30 
days  after  such  filing,  but  not  after  the  expiration  of  such  30  days,  any 
owner  of  land  within  such  special  taxing  district  may  file  in  the  office 
of  the  highway  board  a  copy  of  a  verified  petition  in  a  proceeding  in  the 
district  court  of  the  district  for  the  review  of  such  order,  specifying  the 
grounds  of  objection  thereto.  At  the  expiration  of  such  30  days,  all  such 
proceedings  relating  to  the  same  special  tax  district  wherein  copies  of 
petitions  for  review  have  been  duly  filed  shall  be  consolidated  by  order  of 
the  district  court  into  a  single  proceeding,  and  such  notice  shall  be  given 
and  such  procedure  followed  therein  as  the  district  court  shall  prescribe; 
and  such  district  court  shall  have  jurisdiction  as  a  court  of  equity,  and, 
without  a  jury,  to  try  and  determine  such  proceeding;  on  such  review, 
the  only  question  to  be  tried  and  determined  shall  be  whether,  in  creating 
such  special  tax  district  and  in  fixing  the  amounts  so  charged  against  the 
land  therein,  the  highway  board  has  observed  the  requirements  and  prin- 
ciples specified  in  section  63a  hereof,  and  the  district  court  shall,  if  it 
determine  that  the  highway  board  has  materially  departed  from  such 
requirements  and  principles,  make  a  final  order  in  such  proceeding  direct- 
ing any  necessary  change  or  modification  in  the  order  of  the  highway 
board,  and  the  highway  board  shall  thereupon  make  such  changes  and 
modifications  in  their  order;  and  the  changed  or  modified  order  shall  be 
submitted  to  the  district  court  and  finally  made  as  directed  and  approved 
by  such  court;  if  in  such  proceeding  the  district  court  shall  determine 
that  the  highway  board  has  not  materially  departed  from  the  said  require- 
ments and  principles,  it  shall  affirm  the  order  of  the  highway  board.  On 
the  expiration  of  30  days  from  the  date  of  the  highway  board's  original 
order,  without  any  copy  of  a  petition  for  review  having  been  filed  as  herein 
provided,  or  on  the  filing  with  the  secretary  of  the  highway  board,  of  the 
order  of  the  district  court  in  the  proceeding  for  review  affirming  such 
order,  or  on  the  filing  with  such  secretary  of  the  new  order  of  the  highway 
board  embodying  the  changes  and  modifications  directed  by  the  district 
court  in  such  proceeding  for  review,  with  the  written  approval  of  the  court 
subjoined  thereto,  as  the  case  may  be,  such  order  shall  be  final  and  con- 
clusive against  all  the  world  in  respect  to  all  the  matters  and  things  therein 
contained.     [11,  c.  183,  subd.  63f,  p.  603.] 

Hist.  '11,  c.  183,  subd.  63f,  p.  603,  enacting  § 
63f,   '11,  c.   55,  p.   121. 

62:63g.  Same:  Levy  of  taxes  in  special  tax  districts.  When  such 
order  of  the  highway  board  has  become  final  and  conclusive,  as  in  section 
63f  hereof  provided,  the  highway  board  shall  thereupon  levy  upon  all  the 
land  within  the  special  tax  district  created  by  such  order  a  special  tax 
equal  in  amount  to  the  amount  so  charged  in  such  order  against  such 
special  tax  district,  specifying  the  amount  per  acre  thereof,  and  the  secre- 
tary of  the  highway  district  shall  thereupon  transmit  to  the  assessor  and 
tax  collector  of  the  county  a  certified  copy  of  such  levy  and  of  the  order 
creating  such  district;  and  on  receiving  the  same,  the  county  assessor 
shall  thereupon  assess  against  the  land  in  such  special  tax  district  the 
amount  so  levied ;  but  the  same  shall  not  be  collected  except  as  installments 
thereof  shall  thereafter  be  called  for  by  the  annual  levies  made  by  the 
highway  board  of  the  taxes  necessary  to  meet  the  requirements  of  such 
bonds.  The  existence  of  such  assessment  against  land  in  the  special  tax 
district  shall  not  be  held  to  constitute  a  cloud  upon  the  title  thereof,  nor 

378 


HIGHWAY  DISTRICT  LAW  62  :63h 

as  a  breach  of  a  covenant  of  warranty,  nor  of  a  covenant  of  title,  nor  of  a 
covenant  against  incumbrances  in  a  deed  or  contract  for  such  land,  nor 
as  rendering  the  title  to  such  land  unmarketable.  The  special  tax  herein 
authorized  within  such  special  tax  districts  is  a  tax  for  the  purpose  of 
securing  for  such  special  tax  districts  the  benefit  of  local  roads  within  the 
limits  thereof,  as  distinguished  from  the  general  purpose  of  the  bond  issue 
as  a  whole  of  securing  the  benefit  of  a  system  of  roads  for  the  highway 
district  at  large. 

Hist.  '11,  c.  183,  subd.  63g,  p.  604,  enacting  § 
63g,  '11,  c.  55,  p.  121.  Reference  to  section  63  cor- 
rected to  63f. 

62:63h.  Same.  Limitations.  No  special  tax  or  charge  shall  be 
made  by  the  highway  district  against  land  within  a  special  tax  district 
until  the  road  has  been  completed  to  within  at  least  1  mile  of  all  the  land 
within  such  special  tax  district  and  the  road  has  been  accepted  by  the 
highway  board  and  the  cost  thereof  certified  and  all  the  proceedings 
taken  thereon  as  herein  specified;  and  all  interest  payable  on  the  bonds 
up  to  that  time  shall  be  paid  by  the  highway  district  without  imposing  on 
such  special  tax  district  a  special  tax  therefor  other  than  its  share  in  the 
taxation  of  the  highway  district  as  a  whole;  but  after  such  special  tax 
has  been  levied  as  in  section  63g  hereof  provided,  the  highway  board  shall, 
in  each  year,  at  the  same  time  that  they  levy  the  tax  to  meet  the  interest 
requirements  of  such  bonds,  levy  also  a  special  tax  on  the  land  within 
every  such  special  tax  district  then  created,  sufficient  in  amount  to  pay 
the  interest  for  that  year  on  the  portion  of  such  bond  issue,  the  indebted- 
ness whereof  shall  have  been  charged  against  such  special  tax  district  as 
here  provided ;  and  whenever  the  highway  board  shall  levy  a  tax  to  meet 
any  principal  or  sinking  fund  requirements  of  such  bonds,  they  shall  at 
the  same  time  levy  also  a  special  tax  on  the  land  within  every  such  special 
tax  district  there  created,  sufficient  in  amount  to  pay  the  principal  or 
sinking  fund  requirements  for  that  year  on  the  portion  of  such  bond  issue, 
the  indebtedness  whereof  shall  have  been  charged  against  such  special 
tax  district  as  herein  provided.  All  such  special  taxation  within  any 
single  special  tax  district  shall  be  of  a  uniform  amount  per  acre  within 
such  special  tax  district.  Each  installment  of  principal  or  sinking  fund 
taxation  collected  from  any  land  within  a  special  tax  district  shall  be 
credited  on  the  original  assessment  of  special  tax  made  thereon  as  in 
section  63g  hereof  provided,  and  where  all  such  installments  shall  have 
been  paid,  such  special  assessment  shall  be  deemed  cancelled,  paid  and 
discharged.  No  special  tax  district,  nor  any  land  therein,  shall  ever  be 
called  upon  to  pay  as  such  special  taxes  any  sum  greater  than  the  amount 
charged  against  such  district  or  such  land  in  such  original  special  assess- 
ment and  its  proportionate  share  of  interest  thereon.  In  making  the  levy  for 
the  requirements  of  such  bonds,  the  highway  board  shall  levy  on  the  high- 
way district  at  large  only  such  amount  of  taxes  in  each  year  as  shall  be 
required  to  meet  the  requirements  for  that  year  of  that  portion  of  the  bond 
issue  which  has  not  been  charged  against  the  special  tax  districts;  but 
should  such  levy,  together  with  the  levies  on  the  special  tax  districts,  in  any 
year,  fail  to  produce  sufficient  funds  to  meet  the  obligation  of  the  district  on 
the  whole  issue,  then  such  deficiency  shall  be  paid  out  of  the  other  revenues 
of  the  district,  and,  if  necessary,  the  bond  levy  shall  be  increased  in  the 
following  year  to  make  good  such  deficiency;  and  no  failure  or  delay  on 
the  part  of  the  highway  district  in  imposing,  levying  or  collecting  the 
special  taxes  herein  provided  shall,  as  between  the  highway  district 
and  the  bondholders,  impair  the  obligation  of  the  highway  district  upon 
the  whole  of  such  bonds.     ['11,  c.  183,  subd.  63h,  p.  605.] 

Hist.  '11,  c.  183,  subd.  63h,  p.  604,  enacting  § 
6Sh,    '11,   c.    55,    p.    121. 
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62:63i.      Same:      Collection   of   taxes   in   special   tax   districts.      The 

land  within  each  special  tax  district  is  hereby  charged  with  a  lien  in  favor 
of  the  highway  district  to  the  extent  of  the  entire  amount  of  all  special 
taxes  levied  on  the  land  within  such  special  tax  district  in  accordance  with 
the  provisions  of  this  chapter.  The  amounts  so  levied,  both  as  to  prin- 
cipal and  interest,  shall  be  assessed  and  collected  by  the  tax  collector  as 
other  taxes  in  the  highway  district  are  assessed  and  collected,  and  all  the 
provisions  of  the  highway  district  law  shall  apply  to  the  collection  thereof 
and  the  rights  and  remedies  in  respect  thereto.  Such  portion  of  the 
amount  of  any  bond  issues  of  any  highway  district  as  shall,  in  accordance 
with  the  provisions  of  section  63g  hereof,  have  been  assessed  and  charged 
against  land  within  special  tax  districts,  shall  be  deducted  and  excluded  in 
computing  the  10  per  cent  bond  limit  of  the  highway  district  imposed  in 
section  58  of  the  highway  district  law.     ['11,  c.  183,  subd.  63i,  p.  606.] 

Hist.     '11,    c.    183,    subd.    63i,    p.    606,    enacting   § 
03i.    '11,  c.   55,   p.   121. 

62:63j.  Same:  Levies  for  bonds.  Should  any  bond  issue  whereof 
the  indebtedness  has  been  charged  in  part  against  adjoining  property  as 
herein  provided  be  funded  or  refunded  so  that  a  sinking  fund  for  the 
original  issue  is  not  required  to  be  established,  then  the  annual  levy  for 
sinking  fund  requirements  need  not  be  made  upon  the  land  in  the  special 
tax  districts  created  in  respect  to  such  bond  issue;  or,  at  the  option  of 
the  highway  board,  a  portion  of  such  bond  issue,  to  meet  which  a  sufficient 
amount  has  been  charged  against  such  special  tax  districts,  may  remain 
without  refunding,  and  shall  thereafter  be  paid  and  retired  with  the  pro- 
ceeds of  the  special  taxes  on  the  land  within  such  special  tax  districts, 
and  if  such  proceeds  prove  temporarily  insufficient  therefor,  then  from 
the  other  revenues  of  the  highway  district.  If  the  whole  of  an  issue  be 
refunded  and  new  bonds  issued  therefor,  then  the  land  within  such  special 
tax  districts  shall  continue  to  be  specially  taxed  for  its  portion  of  the 
new  bonds,  equal  in  amount  to  its  portion  of  the  refunded  issue,  pari  passu, 
both  as  to  principal  and  interest,  with  the  taxation  of  the  district  at  large 
for  such  bond  purposes :  Provided,  That,  on  the  funding  of  any  issue  of 
bonds  issued  as  provided  in  section  63a  hereof,  then  on  receiving  from 
the  treasurer  of  the  highway  district  a  certificate,  under  the  seal  of  the 
district,  signed  by  the  secretary  and  treasurer  thereof  and  either  by  the 
president  or  by  the  other  members  of  the  highway  board  that  such  bonds 
have  been  actually  funded  and  retired,  the  special  assessment  made  against 
the  land  within  the  special  tax  districts  created  for  such  bond  issue  as 
provided  in  section  63g  hereof  shall  be  cancelled,  vacated  and  annulled, 
and  a  new  special  levy  of  the  same  amount  shall  be  assessed  against  the 
land  in  such  special  tax  districts  in  respect  to  the  new  or  refunding  bonds. 
['11,  c.  183,  subd.  63j,  p.  606.] 

Hist.     '11,    c.    183,    subd.    63j,    p.    606,    enacting    § 
C3j,   '11,   c.   55,   p.   121. 

62:63k.      Same:      Liability  of  special  tax  districts  for  general  taxes. 

All  land  within  such  special  tax  districts  shall  also  be  subject  to  the  same 
taxation  at  the  same  rate  as  other  property  in  the  highway  district  for 
the  purpose  of  meeting  the  principal  and  interest  requirements  of  that 
portion  of  such  bond  issue  which  is  not  charged  against  adjoining  prop- 
erty but  is  paid  by  the  highway  district  as  a  whole;  it  being  the  intent 
of  this  chapter  that  all  bonds  issued  by  a  highway  district  as  provided  in 
section  63a  hereof,  shall,  as  to  a  specified  portion  of  the  indebtedness 
thereby  created,  not  exceeding  50  per  cent,  be  met  and  paid  by  special 
taxation  upon  the  land  adjoining  the  roads  built  with  the  proceeds  of  such 
bonds,  not  exceeding  a  specified  sum  per  acre,  and  as  to  the  remaining 
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portion  thereof,  shall  be  met  and  paid  by  taxation  of  all  property  in  the 
highway  district,  including  the  property  within  such  special  tax  districts, 
and  including  all  property  within  any  incorporated  cities  (whether  incor- 
porated under  general  or  special  act),  towns  and  villages  included  within 
the  limits  of  such  highway  districts.     ['11,  c.  183,  subd.  63k,  p.  607.] 

Hist.     '11,    c.    183,    subd.    63k,    p.    607,    enacting    § 
6Sk,   '11,  c.  55,  p.   121. 

62:64.      Effect   of   highway   district   law  on   included   municipalities. 

If  any  highway  district  shall  include  within  its  boundaries  any  incorpor- 
ated municipalities,  to  wit,  any  incorporated  city,  town,  or  village,  or  any 
portion  thereof,  the  power  of  taxation  on  the  part  of  the  highway  board 
both  as  to  road  poll  taxes  and  as  to  property  taxes,  and  in  general  all 
power  of  taxation  or  assessment,  shall  extend  to  and  include  the  persons 
and  property  within  the  territory  of  such  included  municipality;  and  the 
residents  of  such  included  territory  shall  be  deemed  for  all  purposes  resi- 
dents of  such  highway  district,  and  entitled  to  vote  at  elections  therein 
and  therefor  to  the  same  extent  as  other  residents  of  such  highway  dis- 
trict, ji  Nothing  in  this  chapter  shall  be  construed  as  affecting  or  impairing 
any  power  of  taxation  or  assessment  for  local  municipal  highway  purposes 
on  the  part  of  the  authorities  of  the  municipality  of  any  such  included 
territory.  Each  such  incorporated  city,  town,  or  village,  or  portion  there- 
of, within  a  highway  district,  shall  constitute  a  separate  division  of  the 
district  under  this  chapter,  and  the  city  council  of  each  such  city,  and  the 
board  of  trustees  of  each  such  town  or  village,  so  far  as  relates  to  their 
city,  town  or  village,  shall  have  the  powers  conferred,  and  must  perform 
the  duties  imposed,  upon  the  highway  board  of  such  highway  district,  by 
this  chapter.  Each  such  city  council  and  board  of  trustees  must  appoint 
a  road  overseer,  who  must,  within  such  city,  town  or  village,  have  the 
powers  conferred,  and  perform  the  duties,  imposed  by  this  chapter,  on 
deputy  directors  of  highways;  in  respect  to  such  city  councils,  board  of 
trustees  and  road  overseers  of  any  city,  town  or  village,  lying  within  a 
highway  district,  the  powers  and  duties  of  such  council,  board  or  road 
overseer  shall  be  as  declared  in  this  section,  and  the  provisions  of  section 
893  of  the  political  code  shall  not  apply  thereto.  Each  such  city  council 
or  board  of  trustees  may  remove  the  overseer,  or  may  require  a  bond  or 
settlement  from  him  at  any  time,  and  must  fill  any  vacancy  in  such  office ; 
and  regulate  the  length,  grade  and  size  of  bridges,  causeways  and  culverts ; 
may  provide  for  the  construction  and  maintenance  of  sewers,  sidewalks 
and  street  crossings,  and  the  grade  and  construction  and  maintenance  of 
streets  and  alleys,  and  have  all  the  powers  as  to  streets  and  alleys  con- 
ferred by  their  respective  charters  or  acts  of  incorporation,  and  by  this 
chapter. 

All  the  provisions  of  this  chapter  as  to  voting,  and  as  to  taxation, 
assessments  and  bonding  on  the  part  of  the  highway  district,  shall  apply 
without  change  or  discrimination  to  the  persons  and  taxable  property 
within  the  included  territorial  limits  of  such  municipality. 

Nothing  in  this  chapter  shall  be  construed  as  a  limitation  of  the  power 
of  the  board  of  county  commissioners  to  issue  bonds  of  the  county  for  the 
construction  or  the  repairs  of  roads  and  bridges,  and  whenever  the  board 
of  county  commissioners  shall  issue  bonds  of  the  county  for  the  construc- 
tion or  repair  of  roads  and  bridges  under  the  provisions  of  sections  1960 
to  1972k,  inclusive,  and  acts  supplementary  and  amendatory  thereto  upon 
the  authorization  of  two-thirds  of  the  qualified  electors  of  the  county  vot- 
ing therefor  at  an  election  held  for  that  purpose  pursuant  to  a  resolution 
of  such  board  entered  upon  the  journal  of  the  board,  specifying,  describ- 
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ing  and  defining  the  road  or  roads  and  bridge  or  bridges  to  be  constructed 
or  repaired  and  giving  the  termini  and  the  general  course  of  each  road 
and  the  approximate  location  of  each  bridge  it  is  proposed  to  construct, 
and  appropriating  a  specific  amount  for  any  road  or  bridge  wholly  or 
partially  within  any  organized  highway  district ;  then  the  board  of  county 
commissioners  shall  have  full  jurisdiction  and  power  to  locate  and  con- 
struct or  repair  such  road  or  bridge  within  such  highway  district,  and 
to  apply  such  specific  appropriation  so  derived  from  the  issue  of  such 
bonds  or  so  much  thereof  as  may  be  necessary  thereto.  ['17,  c.  48,  §  1, 
p.  108.] 

Hist.     '11,  c.  55,   §  64,  p.  148;  am.  '17,  c.  48,  §   1,  Cities    and    villages    as    road    districts:     Incorpor- 

P-    108.  «ted   villages   and  cities   are   separate   road  districts, 

Cited:     Shoshone   H.  Dist.   v.  Anderson    (1912)    22  but  the   law   applies  nevertheless.      O.    A.    G.    '11-12, 

I.    109,    125  P.   219.     Reinhart  v.  Canyon  Co.    (1912)  *>•    65- 
22  I.  348,   125  P.  791.     Baker  v.  Gooding  Co.   (1914) 
25   I.   506,    138   P.   342. 

62:65.  Highway  districts  exclusive  over  territory  included.  When 
any  highway  district  is  organized  under  the  provisions  of  this  chapter,  it 
shall,  except  as  herein  otherwise  provided,  supersede  all  other  road  dis- 
tricts or  parts  of  districts  within  the  limits  of  such  highway  district,  and 
upon  such  organization  the  existing  office  of  all  road  overseers  within 
such  highway  district  is  hereby  abolished  from  and  after  such  organiza- 
tion ;  and  from  and  after  such  organization  the  highway  board  shall  have 
the  exclusive  power  to  levy  and  apply  all  road,  bridge  and  highway  taxes 
within  the  district,  except  in  respect  to  the  general  county  taxes,  as  pro- 
vided in  section  37  hereof,  and  in  respect  to  local  municipal  taxation  as 
provided  in  section  64  hereof  and  in  respect  to  any  taxing  power  on  the 
part  of  the  state:  Provided,  That  where,  prior  to  the  organization  of  a 
highway  district,  bonds  shall  have  been  lawfully  issued  by  the  county  or  by 
a  good  road  district  or  by  any  other  body  politic  or  political  subdivision 
including  within  its  territory  property  afterward  included  within  the 
highway  district,  the  proper  corporate  authorities  of  such  county,  good 
road  district  or  other  body  politic  or  political  subdivision  shall  continue 
to  levy,  collect  and  apply  the  taxes  necessary  to  discharge  the  obligation 
of  such  bonds ;  and  nothing  in  this  chapter  shall  be  construed  as  affecting 
any  power  of  any  incorporated  city,  town  or  village,  or  portion  thereof, 
lying  within  the  limits  of  a  highway  district,  to  issue  bonds  as  empowered 
by  law  and  to  levy,  collect  or  apply  the  necessary  taxes  therefor.  ['11,  c. 
55,  §  65,  p.  149.] 

Hist.     '11,  c.   55,  §   65,  p.   149.  125    P.    791.      Baker    v.    Gooding    Co.    (1914)     25    I. 

Cited:     Reinhart  v.   Canyon  Co.    (1912)    22  I.  348,        506>    138   P-   342- 

62:66.  Disorganization  of  highway  districts:  Petition.  Any  high- 
way district  organized  under  the  provisions  of  this  chapter  may  disor- 
ganize by  proceeding  as  follows : 

Upon  a  petition,  signed  by  a  majority  of  the  persons  possessing  the 
qualifications  necessary  to  sign  a  petition  for  the  organization  of  such 
highway  district,  being  presented  to  the  highway  commissioners  of  such 
highway  district,  the  said  commissioners  of  such  highway  district  shall 
within  30  days  thereafter  file  such  petition  with  the  board  of  county  com- 
missioners of  the  county  in  which  such  highway  district  is  situated;  said 
petition  shall  set  forth  that  there  is  no  existing  indebtedness,  either  bonds 
or  otherwise,  existing  against  the  highway  district,  for  which  there  are 
not  sufficient  funds  in  the  treasury  of  such  district  to  pay,  and  that  it  is 
the  desire  of  the  petitioners  to  disorganize  such  highway  district:  Pro- 
vided, That  before  said  petition  is  filed  with  the  board  of  county  commis- 
sioners, it  shall  be  verified  by  the  highway  commissioners,  or  at  least  two 
other  such  qualified  persons  of  such  district,  to  the  effect  that  there  are  no 
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outstanding  or  existing  debts,  or  liabilities  against  such  highway  district 
for  which  there  are  not  sufficient  funds  in  the  treasury  of  such  district  to 
pay  and  discharge. 

Hist.      '13,   c.    151,    §    1,   p.    520.     Verbs   in  proviso 
corrected  to  conform  to  plural   subjects. 

62:67.  Same:  Duties  of  county  commissioners.  Upon  receipt  of 
said  petition  by  the  board  of  county  commissioners,  they  shall  at  their 
next  regular  meeting  place  such  petition  on  file,  and  pass  a  resolution  dis- 
organizing such  highway  district,  and  thereupon,  such  highway  district 
is  disorganized.  The  county  commissioners  shall  thereupon  have  the  same 
force  and  control  over  the  territory  embraced  within  such  highway  district 
as  they  had  prior  to  the  organization  of  such  district.  ['13,  c.  151,  §  2, 
p.  520.] 

Hist.     '13,  c.   151,   §   2,  p.  520. 

CHAPTER  63. 

STATE  HIGHWAY  COMMISSION  AND  REGISTRATION  OF  MOTOR 

VEHICLES. 

ARTICLE  1. 
STATE  HIGHWAY  COMMISSION. 

Note:  The  basis  of  this  law  is  '13,  e.  179,  p.  558.  While  the  repealing  clause,  §  34,  p.  573, 
expressly  repealed  only  R.  C.  §  1061,  it  is  thought  that  R.  C.  §§  1062-79  were  also  repealed  by 
implication. 

63:1.      State  highway  commission:      Membership:      Terms  of  office. 

The  state  highway  commission  shall  consist  of  the  secretary  of  state,  who 
shall  be  ex  officio  a  member  and  secretary  of  said  commission  and  two 
other  persons  possessing  the  proper  qualifications  who  shall  be  appointed 
by  the  governor  and  who  shall  hold  office  for  three  years,  or  until  their 
successors  are  appointed  and  qualified.  Whenever  a  vacancy  occurs  in  the 
office  of  commissioner,  the  governor  shall  appoint  a  qualified  person  to  fill 
the  same  for  the  unexpired  term. 

Hist.     '13,  c.   179,   §   1,  p.  558;  am.  '15,  c.  64,   §   1, 
p.    158.     Temporary  provisions  omitted. 

63:2.  Meetings  of  the  commission.  Said  commission  shall  hold  reg- 
ular meetings  at  stated  times  to  be  fixed  by  themselves,  and  shall  adopt 
such  rules  for  calling  regular  and  special  meetings,  and  the  order  and 
manner  of  transacting  business  as  a  majority  of  the  commissioners  may 
determine.  All  regular  meetings  shall  be  held  in  the  office  of  the  secretary 
of  state  at  Boise,  Idaho,  but  special  meetings  may  be  held  at  any  point 
within  the  state  designated  in  the  notice  calling  the  same.  ['13,  c.  179,  §  2, 
p.  559.] 

Hist.     '13,  c.   179,  §  2,  p.  559. 

63:3.  Organization:  Chairman.  The  commission  shall  organize 
within  10  days  after  the  appointment  of  the  commissioners  by  the  gov- 
ernor by  electing  one  of  their  number  chairman  and  one  vice  chairman. 
['15,  c.  64,  §  2,  p.  159.] 

Hist.     '13,  c.  179,   §   3,  p.  559  ;  am.   '15,  c.  64,  §   2, 
P.    159. 

63:4.  Expenses  of  commission.  The  members  of  said  state  highway 
commission  shall,  as  such,  receive  no  pay,  but  shall  each  be  allowed  his 
actual  and  necessary  traveling  and  other  expenses  incurred  under  the  pro- 
visions of  this  chapter.     ['13,  c.  179,  §  4,  p.  559.] 

Hist.     '13,  c.   179,   §   4,  p.   559. 

63:4a.  State  highway  engineer:  Appointment:  Compensation: 
Qualifications.  The  state  highway  commission  has  the  power  and  it  is 
its  duty  to  appoint  for  such  term  and  at  such  salary  as  it  may  designate, 
not  exceeding  $3600  per  annum,  a  state  highway  engineer,  who  shall,  in 
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addition  to  his  salary,  be  allowed  his  actual  and  necessary  traveling  ex- 
penses incurred  in  the  discharge  of  his  duties. 

The  state  highway  engineer  shall  be  a  qualified  engineer,  of  standing, 
familiar  with  road  and  bridge  work.  He  may  be  removed  by  the  commis- 
sion, but  only  for  dereliction  of  duty,  incompetency  or  other  cause.  He 
shall  be  the  executive  officer  of  the  commission,  and  as  such,  shall  have, 
subject  to  its  supervisory  control,  general  charge  and  supervision  of  all 
the  work  of  the  commission.  He  shall  be  provided  with  suitable  offices 
at  the  capital,  which  he  shall  keep  open  at  such  times  as  the  business  of 
the  commission  and  the  convenience  of  the  public  require.  ['15,  c.  64,  §  3, 
p.  159.] 

Hist.      '15,   c.    64,    §    3,   p.    159,   enacting   §   4a,    '13, 
c.  179. 

63 :5.  Duties  and  powers  of  state  highway  commission.  The  state 
highway  commission,  acting  through  its  executive  officers,  has  the  follow- 
ing general  powers  and  duties: 

1.  To  lay  out,  build,  construct  and  maintain  state  highways  at  any 
place  within  the  state  of  Idaho. 

2.  To  improve,  alter  or  extend  any  state  highway  heretofore  or  here- 
after laid  out  or  constructed. 

3.  To  purchase,  condemn  or  otherwise  acquire  the  necessary  lands  for 
rights  of  ways,  turnouts,  fills  or  excavations  for  state  highways. 

4.  To  cooperate  with,  and  receive  aid  from  the  federal  government, 
and  to  receive  and  expend  donations  from  other  sources  for  the  construc- 
tion and  improvement  of  any  state  highway. 

5.  In  its  discretion,  to  contract  jointly  with  counties  and  highway 
and  good  road  districts  for  the  improvement  and  construction  of  state 
highways,  as  elsewhere  provided  in  this  chapter. 

6.  To  have  general  supervision  of  all  state  highways  and  bridges 
within  the  state,  and  of  the  construction,  maintenance  and  improvement 
of  the  same. 

7.  To  expend  the  fund  hereinafter  created  in  and  for  the  construction, 
maintenance  and  improvement  of  the  state  highways,  and  the  carrying  out 
of  the  powers  and  duties  by  this  chapter  prescribed. 

8.  To  prescribe  rules  and  regulations  affecting  state  highways,  state 
highway  officers,  and  all  traffic  on  such  highways,  and  to  enforce  com- 
pliance with  such  rules  and  regulations. 

9.  To  investigate  methods  of  road  construction  and  to  establish  stand- 
ards of  construction  and  maintenance  of  highways  adapted  to  different 
sections  of  the  state. 

10.  To  appoint  or  employ  such  engineers,  superintendents;,  experts, 
assistants,  clerks  or  other  executive  officers  or  employees,  as,  in  its  judg- 
ment, the  work  of  the  commission  demands  and  to  fix  their  compensation. 

11.  To  keep  records,  subject  to  public  inspection  of  all  state  highways 
and  matters  relating  thereto,  including  surveys,  plans,  specifications  and 
estimates,  and  so  far  as  practicable,  of  all  highways  in  the  state,  and  for 
that  purpose  to  demand  and  to  receive  reports  and  copies  of  records  from 
commissioners  of  highway  districts,  county  commissioners,  county  sur- 
veyors and  road  overseers,  and  all  other  road  officers  within  the  state. 

12.  To  advise  and  assist  and  to  cooperate  with  county  and  good  road 
and  highway  district  commissioners,  county  surveyors  and  road  overseers 
and  other  road  officers  within  the  state,  upon  request,  so  far  as  practicable, 
in  the  planning,  building  and  constructing  of  roads,  to  the  end  that  there 
may  be  established  within  the  state  a  unified  and  standardized  system  of 
highways. 

13.  To  supervise  the  registration  and  licensing  of  automobiles,  motor 
vehicles  and  motor  vehicle  manufacturers,  dealers  and  chauffeurs. 
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14.  To  do  and  perform  all  other  things  and  acts  necessary  to  carry 
out  the  foregoing  powers  and  duties,  and  to  keep  accurate  record  of  all 
their  acts. 

15.  The  commission  shall  annually  make  a  complete  report  of  all  its 
acts,  receipts  and  expenditures,  to  the  governor  of  the  state.  ['15,  c.  64, 
§  4,  p.  159.] 

Hist.     '13,  c.  179,  §   5,  p.  559  ;  am.  '15,  c.  64,  §   4,        mission    has    authority    to    build    a    bridge    within    a 
p.   159.  city  or  town,  if  it  so  desires.     O.  A.  G.  '13-14,  p.  39. 

Bridge    in    city    limits:      The    state    highway   com- 

63:6.  Same:  Employment  of  convicts.  In  addition  to  the  fore- 
going powers,  the  state  highway  commission  shall,  subject  to  such  rules 
and  regulations  as  are  now  or  may  hereafter  be  adopted  by  the  state  board 
of  prison  commissioners,  have  authority  to  make  requisition  upon  the 
warden  of  the  state  penitentiary  for  such  of  the  convicts  sentenced  to  and 
confined  in  the  state  penitentiary  as  in  the  judgment  of  the  warden  are 
able-bodied  and  able  to  do  physical  labor,  and  such  number  of  such  con- 
victs as  in  the  judgment  of  such  warden  is  deemed  reasonably  safe  for 
such  purpose,  to  work  upon  any  of  the  highways  laid  out,  constructed,  im- 
proved or  determined  to  be  laid  out,  constructed  or  improved  by  the  said 
highway  commission.  Said  board  of  prison  commissioners  and  said  war- 
den of  the  penitentiary  are  hereby  authorized,  and  it  is  hereby  made 
their  duty  so  to  furnish  such  convicts  for  work  upon  such  state 
highways  under  the  general  direction  and  supervision  of  the  said  state 
highway  commission,  subject,  however,  to  such  rules,  regulations  and 
safeguards  as  may  be  prescribed  by  the  said  board  of  prison  commissioners 
concerning  the  number  of  hours  per  day  such  convicts  may  be  so  required 
to  work,  the  kind  of  weather  in  which  they  may  not  be  required  to  work, 
the  number  of  guards  required,  and  such  other  subjects  as  are*  proper  and 
necessary.     ['15,  c.  64,  §  5,  p.  161.] 

Hist.     '13,  c.   179,   §  6,  p.  560;  am.   '15,  c.  64,   §  5, 
S»    161. 

63:6a.  Same:  Payment  of  convicts.  The  state  highway  commis- 
sion shall  cause  to  be  paid  out  of  the  state  highway  fund  the  sum  of  $5 
per  month  to  each  convict  worked  upon  state  highways  under  the  pro- 
visions of  this  chapter,  such  time  to  be  computed  only  for  actual  time  em- 
ployed in  work,  and  also  the  expense  of  transporting,  guarding  and  sub- 
sistence of  each  convict  during  the  time  he  is  required  to  be  away  from 
the  state  penitentiary,  less  an  amount  representing  the  estimated  average 
cost  to  the  state  of  his  subsistence,  had  he  remained  at  the  penitentiary, 
as  determined  by  the  warden.     ['15,  c.  64,  §  6,  p.  161.] 

Hist.      '15,   c.   64,    §    6,   p.    161,   enacting   §   6a,    '13, 
c.    179. 

63:7.  Commission  to  provide  system  of  state  highway.  The  state 
highway  commission  shall  provide  for  a  system  of  state  highways  which 
shall  be  main  trunk  lines  connecting  the  larger  centers  of  population,  gen- 
erally speaking,  or  which  shall  open  up  to  and  connect  with  such  larger 
centers  of  population  the  remoter  and  more  inaccessible  parts  of  the  state 
which  in  the  judgment  of  the  commission  contain  promise  of  developing 
or  are  capable  of  being  developed  into  permanent  mining,  agricultural 
or  other  industrial  communities;  and  shall  prepare  and  adopt  plans  for 
such  system  of  main  trunk  lines  of  roads  and  highways,  and  include  in 
its  report  to  the  governor  made  next  before  the  session  of  the  legislature, 
such  plans  for  such  system  of  main  trunk  lines  or  highways  as  proposed 
or  adopted  by  said  state  highway  commission  from  time  to  time,  and  the 
legislature  may  add  to,  amend  or  modify  such  plans  or  system  of  trunk 
highways.     ['15,  c.  64,  §  7,  p.  161.] 

Hist.     '13,  c.   179,   §  7,  p.  561  ;  am.  '15,  c.  64,   §  7, 
p.    161. 
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63:7a.  Work  to  be  let  by  contract.  All  work  provided  for  in  this 
chapter,  the  estimated  cost  of  which  exceeds  $2000,  unless  performed  by 
the  commission  by  convict  labor,  under  the  provisions  of  sections  6  and  6a 
hereof,  shall  be  let  by  contract  in  the  manner  provided  in  the  following 
section :  Provided,  That  in  case  of  imminent  danger  to  life  or  destruction 
of  property  the  commission  may,  by  unanimous  vote,  declare  an  emergency 
to  exist  and  may  execute  the  work  in  any  manner  necessary  to  meet  the 
emergency.     ['15,  c.  64,  §  8,  subd.  7a,  p.  162.] 

Hist.      '15,    o.    64,    §    8,   sudb.    7a,    p.    162,   enacting 
§   7a,   '13,  c.   179. 

63:7b.  Same:  Bids:  Bond  of  contractor.  Whenever  work  is  re- 
quired to  be  let  by  contract,  as  provided  in  the  foregoing  section,  sealed 
bids  must  be  called  for  by  public  advertisement,  in  at  least  three  consecu- 
tive weekly  issues  in  a  weekly  newspaper  or  five  issues  in  a  daily  news- 
paper, having  a  general  circulation  in  the  county  where  the  work  is  to  be 
done. 

Each  bid  must  be  accompanied  by  a  certified  check  in  favor  of  the 
commission  on  some  bank  in  the  state  of  Idaho  for  the  sum  of  5  per  cent 
of  the  amount  of  the  bid,  to  be  forfeited  if  the  bidder,  upon  the  acceptance 
of  his  bid,  fails  or  refuses  to  enter  into  a  contract  within  five  days  after 
presentation  of  the  contract  by  the  commission  to  him  for  execution  or  to 
furnish  the  required  bond.  The  checks  of  unsuccessful  bidders  shall  be 
returned  immediately  after  the  contract  is  awarded. 

Bids  must  be  opened  publicly  at  the  time  and  place  specified  in  the 
advertisement  and  the  contract  let  to  the  lowest  and  best  bidder,  but  the 
commission  has  the  right  to  reject  any  and  all  bids,  or  to  let  the  contract 
for  a  part  or  all  of  the  work. 

The  successful  bidder  shall,  upon  the  execution  of  the  contract,  furnish 
a  bond  to  the  state  of  Idaho,  with  sureties  approved  by  the  commission  in 
a  sum  equal  to  the  amount  of  the  contract,  based  on  the  estimate  of  the 
state  highway  engineer,  conditioned  upon  the  faithful  performance  of  the 
contract.     ['15,  c.  64,  §  8,  subd.  7b,  p.  162.] 

Hist.      '15,   c.    64,    §    8,   subd.    7b,    p.    162,   enacting 
%    7b,    '13,   c.    179. 

63:8.  State  highways:  What  constitutes.  All  highways  taken 
over,  improved  or  constructed  by  the  state  highway  commission,  including 
highways  constructed  jointly  with  the  assistance  of  a  county  or  highway 
or  good  road  district,  are  state  highways  and  shall  be  maintained  at  the 
sole  expense  of  the  state,  unless  any  part  thereof  shall  be  or  become  a 
part  of  a  city  or  incorporated  village,  in  which  event  the  portion  within 
the  city  or  village  limits  shall  be  turned  over  to  and  maintained  bv  the 
city  or  village.     ['15,  c.  64,  §  9,  p.  163.] 

Hist.     '13,  c.  179,  §  8,  p.  562;  am.  '15,  c.  64,  §  9, 
p.    163. 

63:8a.  State  highways:  Contracts  with  counties  and  highway  dis- 
tricts. The  state  highway  commission  is  authorized  to  enter  into  an  agree- 
ment with  the  board  of  county  commissioners  of  any  county,  the  board 
of  highway  commissioners  of  any  highway  or  good  road  district,  through 
which  a  state  highway  is  planned,  to  assume  the  maintenance  of  any  exist- 
ing highway,  or  jointly  to  improve  any  existing  highway  or  to  construct 
a  new  highway  or  any  part  or  portion  thereof. 

Before  the  commission  shall  contract  -  with  a  county  or  district  for  the 
joint  construction  of  a  highway,  the  right  of  way  therefor  shall  first  be 
acquired  by  the  county  or  district. 

The  work  on  any  highway  agreed  to  be  improved  or  constructed  jointly, 
shall  be  performed  under  the  provisions  of  this  chapter  and  under  the 
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supervision  of  the  state  highway  commission,  but  any  contract  for  such 
improvement  or  construction  shall  have  the  written  concurrence  and  ap- 
proval of  the  local  board.     ['15,  c.  64,  §  10,  subd.  8a,  p.  163.] 

Hist.      '15,   c.   61,    §    10,   subd.   8a,   p.   163,   enacting 
§    8a,    '13,   c.    179. 

63:8b.  Same:  Apportionment  of  costs.  The  apportionment  of  the 
cost  of  such  joint  improvement  or  construction  shall  be  fixed  by  the  terms 
of  the  agreement  between  the  commission  and  the  local  board,  subject  to 
the  following  restrictions : 

In  the  case  of  a  county  the  county  shall  pay  not  less  than  two-thirds, 
and  the  state  highway  commission  shall  pay  the  remainder. 

In  the  case  of  a  highway  or  good  road  district :  Where  the  taxable 
valuation  of  the  district  is  $1,000,000  or  less  the  district  shall  pay  not  less 
than  one-half;  where  the  taxable  valuation  of  the  district  is  more  than 
$1,000,000,  the  district  shall  pay  not  less  than  two-thirds,  and  the  state 
highway  commission  pay  the  remainder. 

The  portion  of  the  cost  to  be  paid  by  the  county  or  district  shall,  upon 
the  presentation  of  certified  estimates  furnished  by  the  state  highway 
engineer,  either  (1)  be  paid  to  the  state  treasurer  and  converted  into  the 
state  highway  fund,  or  (2)  if  the  county  or  district  is  unable  to  pay  in 
cash  and  makes  payment  by  issuing  its  warrants  directly  to  the  contractor 
or  persons  employed  to  do  the  work,  any  such  payment  by  warrant  shall 
be  credited  upon  the  amount  due  from  the  county  or  district  whenever 
properly  certified  receipts  for  such  payment,  bearing  the  approval  of  the 
state  highway  commission,  shall  be  deposited  with  the  state  treasurer. 
['15,  c.  64,  §  10,  subd.  8b,  p.  163.] 

Hist.      '15,  c.   64,    §    10,   subd.  8b,  p.   163,   enacting 
S    8b,    '13,   c.    179. 

63:9.  State  highways:  Definition.  The  term  "state  highway"  as 
used  in  this  chapter  shall  be  deemed  to  include  necessary  culverts,  sluices, 
drains,  ditches,  waterways,  embankments,  retaining  walls  and  bridges. 
['13,  c.  179,  §  9,  p.  564.] 

Hist.     '13,  c.  179,   §  9,  p.  564. 

63:10.  State  highway  fund:  Creation.  For  the  purpose  of  carry- 
ing out  the  provisions  of  this  chapter,  there  is  hereby  created  in  the  office 
of  the  state  treasurer  a  separate  fund  to  be  known  as  the  state  highway 
fund,  which  fund  shall  include : 

1.  All  moneys  received  and  paid  over,  as  hereinafter  provided,  by  the 
secretary  of  the  highway  commission  and  the  county  treasurers  of  the 
various  counties  for  the  registration  and  licensing  of  motor  vehicles  and 
dealers  and  manufacturers  of  motor  vehicles,  as  hereinafter  provided. 

2.  All  fines,  penalties  and  forfeitures  incurred  and  collected  for  viola- 
tions of  the  provisions  of  this  chapter,  as  hereinafter  provided. 

3.  All  donations  to  the  state  from  any  source  for  the  construction  and 
improvement  of  highways. 

4.  All  funds  received  from  local  boards  under  joint  contracts  for  the 
construction  of  state  highways,  as  hereinbefore  in  this  act  provided ;  and 

5.  Other  funds  which  have  heretofore  or  may  hereafter  be  provided 
by  law  for  the  construction  and  improvement  of  state  highways.  ['15,  c. 
64,  §  11,  p.  164.] 

Hist.     '13,  c.   179,   §    10,  p.  565;  '15,  c.   35,   §    1,  p. 
114;   '15,  c.   64,   §    11,  p.   164. 

63:10a.  Apportionment  of  automobile  license  money.  Twenty-five 
per  cent  of  all  moneys  collected  in  any  county  of  the  state  from  the  licens- 
ing of  motor  vehicles  and  from  dealers  and  manufacturers  of  motor  ve- 
hicles and  from  fines  and  penalties  collected  therein  under  the  provisions 
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of  this  chapter,  shall,  not  later  than  the  end  of  each  quarter  of  each  fiscal 
year,  be  paid  to  the  state  treasurer  by  the  treasurer  of  said  county,  and 
shall  become  a  part  of  the  state  highway  fund. 

Seventy-five  per  cent  of  said  moneys  so  collected  in  any  county  shall 
accrue  to  said  county  and  the  county  commissioners  thereof  shall  annually 
or  oftener  if  they  find  necessary,  apportion  the  same  as  follows :  To  the 
interest  and  sinking  fund  of  said  county  such  amounts  as  may  be  necessary 
to  meet  the  interest  and  sinking  fund  requirements  for  the  current  year 
on  any  unpaid  bonds  issued  by  the  said  county  for  road  and  bridge  pur- 
poses, ^>r  refunding  bonds  issued  to  take  up  such  bonds]  after  meeting  in 
the  manner  prescribed  the  said  interest  and  sinking  fund  requirements, 
the  county  commissioners  shall  apportion  and  pay  over  to  the  treasurer  of 
any  regularly  organized  and  existing  highway  or  good  road  district  within 
such  county  such  portion  of  the  balance  of  such  funds  as  the  amount  of 
license  money  collected  from  such  highway  or  good  road  district  shall  bear 
to  the  total  amount  of  license  money  collected  in  the  whole  of  said  county, 
and  shall  apportion  any  further  balance  to  the  road  and  bridge  fund  of 
the  said  county. 

The  commissioners  of  any  highway  or  good  road  district  receiving 
money  under  the  terms  of  this  section  shall  set  aside  for  interest  and  sink- 
ing fund  requirements  such  sum  or  sums  as  may  be  necessary  to  meet  such 
demands  accruing  during  the  current  fiscal  year  on  any  unpaid  bonds  of 
said  district,  and  shall  use  any  remaining  balance  for  road  and  bridge 
construction,  repairs  or  improvements.     ['15,  c.  64,  §  12,  p.  164.] 

Hist.     '15,  c.  64,  §   12,  p.  164,  enacting  §   10a,  '13,        the  fund  realized  from  the  payment   of   licenses  by 
c.    179.  automobiles.      O.   A.  G.    '13-14,   p.   30. 

Cited:     Ind.   H.  Dist.   No.  2  v.  Ada  Co.    (1913)    24  Road    bonds:      Counties   which    issued   road    bonds 

1     416,    432,    134   P.   542.  prior    to    the    adoption    of    the    highway    commission 

Funding    bonds:      Funding   bonds   issued    prior   to  a"d    automobile    license    law,    are    entitled    to    the 

the  taking  effect  of  the  highway  commission  law  for  stated    percentage    of    the    fees    collected    from    the 

the   purpose  of  taking  up  road  bonds  previously  is-  registration    of    automobiles    within    the   county,    for 

sued,  do  not  come  within  the  provisions  of  this  sec-  *he  p^f11®8®   of   p*ying   interest  on   such   bonds.      O. 

tion,  and  do  not  entitle  the  county  to  participate  in  **-  "•     13-14,  p.   30. 

63:11.  Appropriation  of  moneys  in  state  highway  fund.  All  moneys 
at  any  time  in  the  state  highway  fund,  except  such  as  are  otherwise  re- 
quired by  law  to  be  placed  in  the  state  highway  redemption  fund,  are  here- 
by appropriated  for  the  purpose  of  defraying  the  expense,  debts  and  costs 
incurred  in  carrying  out  the  provisions  and  purposes  of  this  chapter,  and 
all  claims  against  the  said  state  highway  fund  shall  be  examined  by  said 

(highway  commission  and  certified  to  the  state  auditor,  who  shall,  upon 
the  approval  of  the  board  of  examiners,  draw  his  warrant  against  said 
highway  fund  for  all  bills  and  claims  so  allowed  by  said  state  highway 
commission. 

Hist.  '13,  c.  179,  §  11,  p.  565;  '15,  c.  64,  §  13, 
l>.  165.  "Upon  the  approval  of  the  board  of  exam- 
iners" inserted  on  the  authority  of  Const.  IV,  18. 

ARTICLE  2. 
FEDERAL  ROAD  AID. 

63:llg.  Assent  to  federal  aid  road  act.  The  legislature  of  the  state 
of  Idaho  hereby  assents  to  the  provisions  of  the  act  of  congress,  approved 
July  11,  1916,  entitled,  "An  act  to  provide  that  the  United  States  shall  aid 
the  states  in  the  construction  of  rural  post  roads,  and  for  other  purposes," 
39th  U.  S.  Statutes  at  Large,  page  355.     ['17,  c.  35,  §  1,  p.  80.] 

Hist.     '17,  c.   35,   §    1,  p.  80. 

63:llh.  State  highway  commission  to  cooperate.  The  state  high- 
way commission  is  hereby  authorized  to  enter  into  all  contracts  and  agree- 
ments with  the  United  States  government  relating  to  the  survey,  construc- 
tion and  maintenance  of  roads  under  the  provisions  of  the  said  act  of  con- 
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gress,  to  submit  such  scheme  or  program  of  construction  and  maintenance 
as  may  be  required  by  the  secretary  of  agriculture  and  do  all  other  things 
necessary  fully  to  carry  out  the  cooperation  contemplated  and  provided  for 
by  the  said  act.     ['17,  c.  35,  §  2,  p.  80.] 

Hist.     '17,  c.   35,   §   2,  p.  80. 

63:1  li.  Good  faith  of  state  pledged  to  appropriation.  For  the  con- 
struction and  maintenance  of  rural  post  roads  the  good  faith  of  the  state 
is  hereby  pledged  to  make  available  funds  sufficient  to  equal  the  sums  ap- 
portioned to  the  state  by  or  under  the  United  States  government  during 
each  and  all  of  the  five  years  for  which  federal  funds  are  appropriated  by 
section  3  of  the  said  act  and  to  maintain  at  its  own  expense  the  roads  so 
constructed  with  the  aid  of  funds  so  appropriated,  and  to  make  adequate 
provisions  for  the  carrying  out  of  such  maintenance.  ['17,  c.  35,  §  3,  p.  80.] 

Hist.     '17,   c.   35,    §    3,   p.   80. 

63 :1 1  j.  Expenditure  limited  to  state  highways.  All  moneys  accru- 
ing to  the  state  highway  fund  and  available  for  expenditure  in  the  con- 
struction and  maintenance  of  highways,  and  all  federal  post  road  funds 
apportioned  to  this  state  under  the  said  act  of  congress,  shall  be  expended 
upon  the  highways  comprising  the  state  highway  system.  ['17,  c.  35,  §  4, 
p.  80.] 

Hist.     '17,  c.  35,  §  4,  p.  80. 

ARTICLE  3. 
REGISTRATION  OF  MOTOR  VEHICLES. 

Note:     This  article  was  held  constitutional  in  Achenbach  v.  Kincaid   (1914)    25  I.   768,   140  P. 
529;  Re  Kessler  (1915)  26  I.  764,  146  P.  113,  L.  R.  A.  (N.  S.)   1915D  322. 

63:12.  Motor  vehicles  to  be  registered.  Except  as  hereinafter  pro- 
vided, no  motor  vehicle  shall  be  operated  or  driven  upon  any  state  or  other 
public  higKway  or  upon  the  public  streets  of  any  city  or  incorporated 
village  in  this  state  until  the  said  motor  vehicle  shall  have  been  registered 
with  the  secretary  of  the  state  highway  commission.  ['13,  c.  179,  §  12, 
p.  566.] 

Hist.     '13,  c.   179,   §   12,  p.  566. 

63:13.  Motor  vehicle  defined.  The  term  "motor  vehicle"  as  used  in 
this  chapter,  except  where  otherwise  expressly  provided,  shall  include  all 
vehicles  propelled  by  any  power  other  than  muscular  power,  except  trac- 
tion engines,  road  rollers,  fire  wagons  and  engines,  police  patrol  wagons, 
public  ambulances,  and  such  vehicles  as  run  only  upon  rails  or  tracks. 
['13,  c.  179,  §  13,  p.  566.] 

Hist.     '13,  c.  179,  §  13,  p.  566. 

63:14.  Registration  by  assessor.  Application  for  the  registration 
of  motor  vehicles  shall  be  made  to  the  secretary  of  the  state  highway  com- 
mission, through  the  assessors  of  the  various  counties,  who  shall  be  sup- 
plied with  blanks  for  the  purpose  by  the  said  secretary.  ['15,  c.  64,  §  14, 
p.  166.] 

Hist.      '13,   c.    179,    §    14,    p.    566  ;   am.    '15,   c.    64,  procedure,    and    while    the    secretary    of    the    state 

S    14,    p.    166.  highway  commission,   who  is  the  secretary  of  state, 

Note:     The   1913  act  provided  for  registration   of  still  registers  the  vehicles,  application  must  be  made 

motor    vehicles   by    direct    application    to   the    secre-  to  the  assessors  of  the  various  counties, 
tary    of    state.      The    1915    amendment    changed    the 

63:14a.  Application  for  registration.  The  application  shall  be  veri- 
fied by  the  owner  of  the  motor  vehicle  to  be  registered  or  his  duly  author- 
ized agent  and  shall  contain : 

1.  The  name  of  the  owner,  with  the  business  or  residence  address 
thereof  or  both,  if  there  be  such. 

2.  The  nature  of  the  license  required,  whether  a  license  has  hereto- 
fore been  issued  for  such  vehicle,  and,  if  so,  the  number  of  such  license. 
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3.  The  trade  name  of  such  vehicle,  the  factory  number .  thereof  and 
the  name  and  address  of  the  manufacturer. 

4.  The  kind  of  vehicle,  whether  a  motor  cycle,  automobile,  auto  stage, 
auto  truck  or  other  motor  vehicle. 

5.  The  rated  carrying  capacity  of  such  vehicle. 

6.  The  purpose  for  which  the  same  is  to  be  used. 

7.  The  power  to  be  used,  whether  electric,  steam,  gas  or  other  power. 

8.  The  date  when  the  applicant  took  possession  of  such  vehicle  as 
owner  under  contract  of  purchase  or  gift  or  otherwise. 

9.  Such  other  information  as  shall  be  required  by  the  state  highway 
commission.     ['17,  c.  52,  §  1,  p.  117.] 

Hist.      '15,    c.    64,    p.    166,    enacting    §    14a,    '13,    c. 
179  ;  am.  '17,  c.  52,  §  1,  p.  117. 

63:14b.  Registration  fees.  The  fees  for  licensing  all  motor  vehicles 
owned  or  used  within  this  state  shall  be  as  follows : 

On  all  motor  vehicles  weighing  2000  pounds  or  less,  the  annual  license 
fee  shall  be  $15. 

On  all  motor  vehicles  weighing  more  than  2000  pounds  and  not  to  ex- 
ceed 3000  pounds,  the  annual  license  fee  shall  be  $20. 

On  all  motor  vehicles  weighing  more  than  3000  pounds  and  not  to  ex- 
ceed 4000  pounds,  the  annual  license  fee  shall  be  $30;  and  on  all  motor 
vehicles  weighing  more  than  4000  pounds,  the  annual  license  fee  shall  be 
$40. 

For  the  purpose  of  this  chapter  the  weight  of  any  motor  vehicle  is 
hereby  defined  to  be  the  weight  of  a  new  motor  vehicle  with  all  equipment 
furnished  by  the  manufacturer  thereof:  Provided,  That  in  the  event  of 
a  disagreement  as  to  the  weight  of  any  motor  vehicle,  between  the  officer 
fixing  the  license  fee  on  such  motor  vehicle  and  the  owner  or  user  thereof, 
such  weight  shall  be  established  by  an  actual  weighing  on  public  scales: 
And,  Provided  further,  That  after  any  motor  vehicle  shall  have  been  owned 
or  used  for  a  period  of  five  years  the  license  fee  therefor  shall  be  two- 
thirds  of  the  fee  hereinbefore  established  for  a  new  motor  vehicle  of  the 
same  make,  model,  and  class:  And,  Provided  further,  That  the  annual 
license  fee  for  any  motor  cycle  shall  be  $5. 

If  the  applicant  shall  become  the  owner  of  and  receive  possession  of 
said  vehicle  between  January  1st  and  AugTTst~1^t^oT^ny~year  he  "shall  pay 
the  full  annual  license,  as  above  provided ;  if  he  shall  become  such  owner 
and  receive  possession  thereof  at  any  time  between  August  1st  and  No- 
vember 1st  of  any  year  he  shall  pay  one-half  of  such  license  fee,  and  if  he 
shall  become  such  owner  and  receive  possession  thereof  at  any  time  after 
November  1st  of  said  year,  he  shall  pay  one-fourth  of  such  license  fee,  and 
he  shall  be  entitled,  upon  such  payment,  to  receive  the  license  provided  for 
^herein.    ['17,  c.  52,  §  2,  p.  117.] 

Hist.      '15,    c.    64,    p.    166,    enacting    §    14h,    '13,    c.  manner    provided    for    in    this    chapter.      Kincaid    v. 

179;  am.   '17,  c.  52,  §   2,  p.  117.  Achenbach    (1914)    25  I.   768,   140  P.   529.     Re   Kess- 

Constitutionality:     The  constitution  of  Idaho  does  *«    (}^g)    |6   I.   764,    146  P     113,   Ann.   Cas.   1917A, 

not  prohibit  the   state  from   raising  revenue   in   the  -z*>  *"•■  K-  A-    v-N-   b->    1915L>,  3ZZ. 

63:14c.  Same:  Collection  and  apportionment.  The  license  fee 
shall  be  collected  by  the  county  assessor  and  paid  over  to  the  county  treas- 
urer in  the  same  manner  as  taxes,  and  shall  be,  by  the  treasurer,  distributed 
as  provided  in  section  10a  of  this  chapter.  ['15,  c.  64,  §  15,  subd.  14c,  p. 
167.] 

Hist.     '15,  c.  64,  §   15,  subd.  14c,  p.  167,  enacting 
S    14c,    13,  c.   179. 

63:14d.  Same:  Duty  of  assessors.  The  assessor  shall  issue  to  the 
applicant  a  receipt  for  any  fee  paid,  and  shall  forward  to  the  secretary  of 
the  state  highway  commission  a  duplicate  copy  thereof,  together  with  the 
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application.     The  form  of  the  receipt  shall  be  prescribed  by  the  state 
auditor  as  provided  in  section  104a.     ['15,  c.  64,  §  15,  subd.  14d,  p.  167.] 

Hist.     '15,  c.  64,  §   15,  subd.   14d,  p.   167,  enacting 
§    14d,  '13,  c.  179. 

63:14e.  Same:  Collection  by  seizure  and  sale.  If  any  person,  co- 
partnership or  corporation  owning  a  motor  vehicle  or  motor  cycle  who  is 
subject  to  a  license  tax  therefor  under  the  provisions  of  this  chapter  fails, 
neglects  or  refuses  to  apply  for  the  same  and  pay  said  license  tax  within 
the  time  required  by  this  chapter  it  shall  be  the  duty  of  the  county  assessor 
of  the  county  in  which  such  motor  vehicle  or  motor  cycle  may  be  found, 
without  the  necessity  for  previous  demand  for  the  payment  thereof,  to 
collect  said  license  fee  by  a  seizure  and  sale  of  such  motor  vehicle  or  motor 
cycle  in  the  same  manner  as  is  or  shall  be  provided  by  law  for  the  seizure 
and  sale  of  personal  property  in  default  of  the  payment  of  taxes  thereon. 
['17,  c.  52,  §  3,  p.  118.] 

Hist.     '15,  c.  64,   subd.   14e,   enacting  §    14e,   13,  c. 
x79  ;  am.  '17,  c.  52,   §    3,  p.   118. 

63:14f.  Record  to  be  kept  by  assessor:  Reports  to  highway  com- 
mission. The  assessor  shall  record  in  a  duplicating  record  book  to  be 
furnished  by  the  secretary  of  the  state  highway  commission,  the  names 
of  all  owners  of  motor  vehicles  residing  in  the  county  who  are  subject  to 
the  payment  of  said  fee.  Said  book  must  be  kept  in  the  assessor's  office  as 
a  public  record.  Such  officer  must  from  time  to  time  add  to  the  lists  in 
said  book  the  names  of  any  residents  of  his  county  not  previously  recorded 
who  are  subject  to  the  payment  of  said  fee  in  that  county  and  he  shall  at 
least  once  in  each  quarter  of  each  fiscal  year,  forward  to  the  secretary  of 
the  state  highway  commission,  the  duplicate  copy  of  such  record.  ['15,  c. 
64,  §  15,  subd.  14f,  p.  167.] 

Hist.     '15,  c.   64,   §   15,  subd.   14f,  p.  1«7,  enacting 
§    14f,   '13,   c.   179. 

63:14g.  Officers  authorized  to  enforce  chapter.  It  shall  be  the  duty 
of  sheriffs,  deputy  sheriffs,  constables,  policemen,  game  warden  and  dep- 
uty game  wardens  within  the  state  of  Idaho  to  enforce  the  provisions  of 
this  chapter  and  make  arrests  for  the  violation  thereof.  ['17,  c.  52,  §  4, 
p.  119.] 

Hist.      '17,    c.    52,    §    4,    p.    119,    amending    '13,    c. 
179,  as  am.  '15,  c.  64,  by  adding  §   14g. 

63:15.  Registration  record  of  state  highway  commission.  Upon  re- 
ceipt of  an  application  for  the  registration  of  a  motor  vehicle  or  vehicles, 
as  provided  in  this  chapter,  the  secretary  of  the  state  highway  commis- 
sion shall  file  such  application  in  his  office  and  register  such  motor  vehicle 
or  vehicles  with  the  name,  residence  and  business  address  of  the  owner, 
together  with  the  facts  stated  in  such  application,  in  a  book  or  index  to 
be  kept  for  that  purpose,  under  the  distinctive  number  as  assigned  to 
such  motor  vehicle  by  such  secretary,  which  book  or  index  shall  be  open 
to  inspection  during  reasonable  business  hours.     ['13,  c.  179,  §  15,  p.  566.] 

Hi3t.     '13,  c.   179,  §   15.  p.  566. 

63:16.  Registration  number:  License  plate.  Upon  receipt  of  the 
application  for  registration  and  duplicate  receipt  the  secretary  of  the 
state  highway  commission  shall  assign  to  such  motor  vehicle  a  distinctive 
number  and,  without  expense  to  the  applicant,  issue  and  deliver  to  the 
owner  a  certificate  of  registration  and  two  number  plates,  in  duplicate,  at 
least  6  inches  wide  and  not  less  than  15  inches  in  length,  having  thereon  in 
some  conspicuous  color  in  strong  contrast  with  the  body  of  such  plate  the 
number  of  registration  in  figures  not  less  than  5  inches  in  height,  the  year 
and  the  word  "Idaho"  to  the  right  of  the  registration  number,  the  one  over 

the  other  thus :  -^0?^    "^°  num^er  plates  shall  be  used  on  motor  vehicles  or 
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motor  cycles  other  than  those  furnished  by  the  secretary  of  the  state  high- 
way commission  and  the  number  plate  for  motor  cycles  shall  be  approxi- 
mately 3  inches  wide  and  8V2  inches  high  with  the  letters  and  numbers  in 
corresponding  proportion  so  the  same  may  be  adjusted  to  the  rear  fender 
or  other  conspicuous  place  on  the  rear  of  such  motor  cycle.  The  number 
plates  shall  be  displayed  on  such  vehicle  as  hereinafter  provided. 

Hist.      '13,    c.    179,    §    16;   am.    '16,    c.    64,    p.    167;  Resident  owners'  tax:     All  resident  owners  of  au- 

'17,  c.  52,  §  5,  p.   119.     Temporary  provisions  omit-  tomobiles  must  pay  the  Idaho  tax.     The   storing  of 

ted.  the  automobile  and  a  payment  of  a  tax  in   another 

Cited:     Re  Kessler    (1915)    26   I.   764,   146   P.   113,  f}f^n  does    not   exempt   the    Idaho    tax.      O.    A.    G. 

L.  R.  A.    (N.   S.)    1915D  322.  15*1d'  P«  30- 

63:17.  Exemptions  from  registration.  The  provisions  hereof  with 
respect  to  payment  of  registration  fees  shall  not  apply  to  motor  vehicles 
owned  or  controlled  by  the  United  States  or  by  the  state  or  a  city  or  county 
or  any  department  thereof,  but  in  other  respects  shall  be  applicable.  ['13, 
c.  179,  §  17,  p.  567.] 

Hist.     '13,  c.  179,   §   17,  p.  567.  or   "controlled"   by   the   United   States   and   are   not 

Motor  vehicles  used  by  mail   carriers:     Motor  ve-       exempt  from  license  tax.     O.  A.  G.  '15-16,  p.  30. 
hides  used  by  rural  mail  carriers  are  not  "owned" 

63:18.  Registration  to  be  renewed  annually.  Such  registration,  and 
registration  of  dealers  and  manufacturers  hereinafter  specified,  shall  be 
renewed  annually  in  the  same  manner  and  upon  payment  of  the  same 
fee  as  provided  for  original  registration,  such  renewal  to  take  effect  on 
the  first  day  of  January  of  each  year.     ['13,  c.  179,  §  18,  p.  567.] 

Hist.     '13,  c.  179,  §  18,  p.  567. 

63:19.  Registration  tax  in  lieu  of  property  tax.  The  registration 
fees  imposed  by  this  chapter  upon  motor  vehicles  other  than  the  registra- 
tion fees  required  of  dealers  and  manufacturers,  shall  be  in  lieu  of  all 
taxes  thereon,  general  or  local,  and  any  such  motor  vehicle  properly  reg- 
istered and  for  which  the  required  fee  has  been  paid,  shall  be  exempt 
from  taxation.     ['15,  c.  64,  §  17,  p.  168.] 

Hist.     '13,  c.   179,   §   19,  p.   567;  am.  '15,  c.   64,   §        5  and  III,   16,  18,  19.     Achenbach  v.  Kincaid  (1914) 

17,  p.    168.  25   I.   768,   140  P.  529;   Re  Kessler   (1915)    26  I.  764, 
Constitutionality:      This    section    is    constitutional        146  p-   113'  L-  R-  A-   <N-   s-)    191BD  322. 

and  valid  and  does  not  contravene  Const.  VII,  2,  4, 

63:20.  Transfer  of  registration.  Upon  the  sale  of  a  motor  vehicle 
registered  in  accordance  with  this  chapter  by  other  than  a  dealer  or 
manufacturer,  the  vendee  shall  within  10  days  from  the  date  of  such  sale, 
notify  the  county  assessor  of  such  sale,  by  a  written  statement,  stating 
the  name  and  address  of  the  previous  owner,  if  known,  the  number  under 
which  such  motor  vehicle  is  registered  and  the  name,  residence  and  busi- 
ness address  of  such  vendee.  Upon  presentation  of  such  statement,  ac- 
companied by  a  fee  of  $1,  the  assessor  shall  issue  a  receipt  therefor  and 
file  said  statement  in  his  office,  noting  in  his  record  such  change  of  own- 
ership. Upon  presentation  of  the  duplicate  receipt  the  secretary  of  the 
state  highway  commission  shall  enter  in  the  registration  book  such  change 
in  ownership.     ['15,  c.  64,  §  18,  p.  168] 

Hist.     '13,  c.   179,   §   20,  p.  568;  am.   '15,  c.  64,   § 

18,  p.  168. 

63:21.  Registration  by  manufacturers  and  dealers.  Motor  vehicles 
operated  by  manufacturers  or  dealers  for  the  purpose  of  testing,  demon- 
strating or  selling  shall  be  exempt  from  the  necessity  of  individual  reg- 
istration: Provided,  Such  manufacturer  or  dealer  shall  have  registered 
with  the  secretary  of  the  state  highway  commission  as  a  dealer  or  manu- 
facturer, as  the  case  may  be,  for  each  make  of  vehicle  manufactured  or 
handled.  Application  for  such  registration  may  be  made  on  a  blank  to  be 
furnished  by  the  secretary  of  the  state  highway  commission,  stating  the 
name  of  the  dealer  and  whether  a  corporation,  association  or  copartner- 
ship, such  dealer's  or  manufacturer's  place  of  business  and  business  ad- 
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dress  and  the  make  or  makes  of  motor  vehicles  it  is  proposed  to  manufac- 
ture or  deal  in.  The  fee  for  a  manufacturer's  or  dealer's  license  shall  be 
$35  where  only  one  make  of  vehicle  is  handled  and  an  additional  fee  of 
$25  for  each  additional  make  handled  and  the  license  fee  for  a  dealer  in 
motor  cycles  shall  be  $15.  Application  shall  be  made  to  the  county  as- 
sessor and  the  fee  paid  to  and  collected  by  him  in  the  same  manner  as 
other  motor  vehicle  licenses.  Upon  presentation  of  the  application  and 
duplicate  receipt  the  secretary  of  the  state  highway  commission  shall  file 
said  application  in  his  office  and  register  such  dealer  or  manufacturer  in 
a  book  or  index  kept  for  that  purpose,  under  a  distinctive  number  assigned 
to  such  dealer  or  manufacturer,  which  book  or  index  shall  be  open  to  in- 
spection during  all  reasonable  business  hours.  The  secretary  shall  there- 
upon, without  further  cost  to  such  dealer  or  manufacturer,  issue  and  de- 
liver to  such  dealer  or  manufacturer  one  original  plate  containing  thereon 
the  year,  the  word  "dealer"  and  the  registry  number  assigned  to  such 
dealer  or  manufacturer;  otherwise  such  plate  shall  correspond  in  size 
and  design  required  of  plates  issued  upon  registration  of  individual  motor 
vehicles,  as  provided  by  this  chapter.  Duplicate  or  additional  number 
plates  shall  be  issued  to  any  dealer  or  manufacturer  upon  payment  to  said 
secretary  of  $1  for  each  additional  plate.  Every  motor  vehicle  of  such 
manufacturer  or  dealer  so  registered  shall,  when  the  same  is  operated  or 
driven  on  the  public  highways,  carry  and  display  such  dealer's  or  manu- 
facturer's number  plate  in  the  same  manner  as  is  required  by  this  chap- 
ter of  individually  registered  motor  vehicles,  and  no  number  plates  shall 
be  used  by  any  dealer  or  manufacturer  except  those  issued  by  the  secre- 
tary of  the  state  highway  commission,  as  herein  provided.  The  manu- 
facturer's or  dealer's  license  herein  provided  for  shall  not  be  used  on  any 
other  make  of  vehicle  than  that  stated  in  the  application  therefor,  nor 
upon  any  vehicle  while  the  same  is  being  operated  for  hire,  nor  shall  any 
dealer  or  manufacturer  knowingly  permit  the  use  of  his  dealer's  or  manu- 
facturer's plate  or  number  upon  any  car  not  owned  by  him  except  as 
otherwise  provided  in  section  22  of  this  chapter.  The  license  issued  to 
any  dealer  or  manufacturer  shall  cover  only  his  place  of  business  in  one 
city,  town  or  village  and  an  additional  license  must  be  obtained  by  dealers 
for  every  separate  establishment  owned  or  operated  by  them  in  any  other 
city,  town  or  village. 

Upon  the  sale  of  a  motor  vehicle  by  a  dealer,  manufacturer  or  indi- 
vidual he  shall,  within  five  days  after  such  sale,  notify  in  writing  the  as- 
sessor of  the  county  in  which  the  purchaser  resides  or  in  which  he  ex- 
pects to  procure  his  license  of  such  sale,  upon  blanks  which  shall  be  fur- 
nished by  the  secretary  of  the  state  highway  commission  upon  application 
therefor.  Such  statement  shall  give  the  name  and  residence  of  the  pur- 
chaser, the  trade  name  of  such  vehicle,  the  rated  horsepower,  the  motor 
number  and  date  of  delivery  to  the  purchaser  or  his  agent.  ['17,  c.  52, 
§  6,  p.  119.] 

Hist.      '13,   c.    179.    §    21,    p.    568 ;   am.    '15,   c.   64, 
S    19,  p.  168;  am.  '17,  c.  62,  §  6,  p.  119. 

63:21a.  Who  may  operate  motor  vehicles.  No  person  under  16 
years  of  age  shall  operate  or  drive  a  motor  vehicle  upon  the  public  high- 
ways.    ['15,  c.  64,  §  20,  subd.  21a,  p.  169.] 

Hist.     '15,  c.  64,  §  20,  subd.  21a,  p.   169,  enacting 
S   21a,   '13,  c.  179,  p.  569. 

63:21b.  Chauffeur:  Denned.  The  word  "chauffeur,"  wherever  used 
in  this  chapter,  shall  be  taken  to  mean  any  person  operating  a  motor  ve- 
hicle on  the  public  highways  for  rent  or  hire.  ['15,  c.  64,  §  20,  subd.  21b, 
p.  169.] 

Hist.     '15,  c.   64,   §  20,  subd.  21b,  p.   169,  enacting 
S   21b,  '13,  c.  179,  p.  569. 
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63:21c.  Chauffeur's  license.  No  person  shall  be  permitted,  as  chauf- 
feur to  operate  any  motor  vehicle  on  the  public  highway  for  profit  without 
first  having  obtained  a  license  therefor.  Application  for  such  license  shall 
be  made  to  and  upon  blanks  furnished  by  the  secretary  of  the  state  high- 
way commission,  through  the  county  assessor.  The  applicant  must  state 
therein  that  he  is  18  years  of  age  or  over,  the  trade  name  and  motor  power 
of  the  vehicle  or  vehicles  he  is  capable  of  operating,  and  such  other  in- 
formation as  may  be  demanded  by  the  state  highway  commission.  The 
application  shall  be  signed  and  verified  by  the  applicant,  shall  show  his 
post-office  address,  and  the  names  and  addresses  of  at  least  two  respon- 
sible persons  as  references  to  the  applicant's  character  and  his  ability  to 
operate  a  motor  vehicle.     ['15,  c.  64,  §  20,  subd.  21c,  p.  169.] 

Hist.     '15,  c.  64,   §   20,  subd.  21c,  p.   169,  enacting 
§    21c,   '13,   c.   179,  p.  569. 

63:2 Id.  Same:  Fees:  Badge.  The  fee  for  a  chauffeur's  license  shall 
be  $2,  to  be  paid  to  and  collected  by  the  county  assessor  in  the  same  man- 
ner as  motor  vehicle  licenses.  Upon  presentation  of  the  application  and 
duplicate  receipt  showing  the  payment  of  the  proper  fee,  the  secretary  of 
the  state  highway  commission,  shall  issue  to  such  person  a  license,  entitling 
such  person  to  operate  the  motor  vehicles  named  therein  upon  the  public 
highways,  which  license  must  be  in  the  possession  of  such  chauffeur  at 
all  times  when  operating  any  motor  vehicle  and  be  exhibited  to  any  officer 
when  so  demanded.  The  secretary  shall  also  furnish  to  each  licensed 
chauffeur  a  suitable  badge  of  aluminum  or  other  metal,  not  more  than  2 
inches  square  or  if  circular  not  more  than  2V->  inches  in  diameter,  with 
the  license  number  of  such  chauffeur  in  the  center  and  surrounding  such 
number  the  words  "licensed  chauffeur  for  the  state  of  Idaho."  This 
badge  shall  be  worn  by  such  chauffeur  in  a  conspicuous  place  on  his  cloth- 
ing at  all  times  while  operating  a  motor  vehicle  for  profit  upon  the  public 
highways.  If  such  badge  should  be  lost  or  destroyed,  a  duplicate  thereof 
may  be  obtained  from  the  secretary  of  the  state  highway  commission  upon 
payment  of  a  fee  of  50  cents  therefor.     ['15,  c.  64,  §  20,  subd.  21d,  p.  170.] 

Hist.     *15,  c.  64,  §  20,  subd.  21d,  p.  170,  enacting 
§  21d,   '13,  c.   179,  p.  569. 

63:22.  Operation  of  vehicles  under  dealers'  licenses.  Upon  the  sale 
of  a  motor  vehicle  by  a  manufacturer  or  dealer,  the  vendee  shall  be  allowed 
to  operate  the  same  upon  the  public  highways  until  such  vendee  shall  have 
received  his  certificate  of  registration  and  number  plate  from  the  secretary 
of  the  state  highway  commission,  not  exceeding,  however,  a  period  of  15 
days  from  the  date  of  his  taking  possession  of  such  motor  vehicle :  Pro- 
vided, That  during  said  period  said  motor  vehicle  shall  have  attached 
thereto,  in  accordance  with  the  provisions  of  this  chapter,  the  number 
plate  of  the  dealer  or  manufacturer;  and,  Provided,  further,  That  such 
vendee  shall  make  application  for  registration  before  such  motor  vehicle 
shall  be  so  used.     ['13,  c.  179,  §  22,  p.  569.] 

Hist.     '13,  c.  179,  §  22,  p.  569. 

63:23.  Motor  vehicles  must  have  visible  license  numbers.  No  per- 
son shall  operate  or  drive  a  motor  vehicle  on  the  public  highways  of  this 
state  unless  such  vehicle  shall  have  the  distinctive  number  plate  issued  by 
the  secretary  of  the  state  highway  commission  attached  conspicuously 
to  both  the  front  and  rear  of  such  vehicle,  and  each  number  plate 
shall  be  kept  clean  so  as  to  be  plainly  seen  and  read  at  all  times,  and  no 
person  shall  display  on  such  vehicle  at  the  same  time  any  number  assigned 
to  it  under  any  other  motor  vehicle  law  or  number  plate  issued  under 
this  chapter  when  such  number  plate  has  expired  by  lapse  of  time. 

Hist.     '13,  c.  179,  §  23,  p.  569;  am.  '17,  c.  52,  §  7, 
p.    121.      Obsolete  provisions  omitted. 
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63 :24.  License  number  plates.  Such  number  plates  shall  be  of  a  dis- 
tinctive color  or  shade  each  year,  and  there  shall  be  at  all  times  a  marked 
contrast  between  the  color  of  the  number  plates  and  that  of  the  numerals 
or  letters  thereon.     ['13,  c.  179,  §  24,  p.  569.] 

Hist.     '13,  c.  179,   §  24,  p.  569. 

63:25.  Exemption  to  nonresidents.  The  provisions  of  the  foregoing 
sections  relative  to  registration  and  display  of  registration  numbers  shall 
not  apply  to  a  motor  vehicle  owned  by  a  nonresident  of  this  state  other 
than  a  foreign  corporation  doing  business  in  this  state:  Provided,  That 
the  owner  thereof  shall  have  complied  with  the  provisions  of  the  law  of 
the  foreign  country,  state,  territory  or  federal  district  of  his  residence 
relative  to  motor  vehicles  and  the  operation  thereof,  and  shall  conspicu- 
ously display  his  registration  number  as  required  thereby ;  and,  Provided, 
That  the  provisions  of  this  section  shall  be  operative  as  to  a  motor  vehicle 
owned  by  a  nonresident  of  this  state  only  to  the  extent  that  under  the  laws 
of  the  foreign  country,  state,  territory  or  federal  district  of  his  residence 
like  exemptions  and  privileges  are  granted  to  motor  vehicles  duly  registered 
under  the  laws  of  and  owned  by  residents  of  this  state.  ['13,  c.  179,  §  25, 
p.  569.] 

Hist.     *13,  c.  179,  §  25,  p.  569.  Wash.     Similar:     '05,   c.   154,   §   6. 

Comp.   leg. — Cal.      Similar:    '07,   act  March    23,    §  Wyo.     Similar:     '13,  c.  95,  §   1. 

"'_;,'*  .  .,  Nonresident   automobile   license   tax:    Nonresidents 

Colo.     Has  a  90-day  nonresident  exemption.  are  not  required  to  pay  the  Idaho  license  tax  upon 

Mont.     Similar:.    '13,  c.  73,   §  6.  automobiles  owned  by  them  upon  which  the  tax  has 

Nev.     Has  a  30  day  nonresident  exemption.  !lee"  Paid  in  the  states  of  which  they  are  residents, 

_  _.     .,  ,__  .«,-«-  >'   these  states  grant  a  similar  exemption  to  citizens 

Ore.     Similar:      05,  c.   136,  §  6.  of  the  state  of  Idaho.     O.  A.  G.  '15-16,  p.  30. 
Utah.     Similar:     '09,  c.  113,  §  2,  subd.  7. 

63:26.  Brakes,  horns,  lights:  Traffic  regulations.  Every  motor  ve- 
hicle operated  or  driven  upon  the  public  highways  of  this  state  shall  be 
provided  with  adequate  brakes,  in  good  working  order  and  sufficient  to 
control  such  vehicle  at  all  times  when  the  same  is  in  use,  and  an  adequate 
horn  or  other  device  for  signaling  sufficient  under  all  conditions  to  give 
timely  warning  of  the  approach  of  the  motor  vehicle,  and  shall,  during  the 
period  from  one  hour  after  sunset  to  one  hour  before  sunrise,  display  at 
least  two  lighted  lamps  on  the  front,  and  one  on  the  rear  of  such  vehicle, 
which  shall  also  display  a  red  light  visible  from  the  rear;  the  white  light 
of  such  rear  lamp  shall  shine  upon  and  illuminate  the  number  plate  car- 
ried on  the  rear  of  such  vehicle  so  that  the  said  number  will  be  clearly 
visible  at  a  distance  of  100  feet.  The  light  of  the  front  lamps  shall  be 
visible  at  least  200  feet  in  the  direction  in  which  the  motor  vehicle  is  pro- 
ceeding. Every  person  operating  or  driving  a  motor  vehicle  on  the  public 
highways  of  this  state  shall  also,  when  approaching  a  cross  road  outside 
of  the  limits  of  a  city  or  incorporated  village,  or  another  intersecting 
highway  or  street  or  curve  or  corner  in  a  highway  or  street,  where  the 
operator's  view  is  obstructed,  slow  down  the  speed  of  the  same,  and  shall 
sound  his  horn  or  other  device  for  signaling  in  such  a  manner  as  to  give 
notice  and  warning  of  his  approach :  Provided,  That  a  motor  cycle  shall 
be  considered  to  have  complied  with  the  provisions  of  this  section  by  carry- 
ing one  front  lamp  visible  for  a  distance  of  100  feet.  ['18,  c.  179,  §  26, 
p.  570.] 

Hist.      '13,   c.    179,   §    26,   p.   570. 

63:27.  Traffic  regulations.  Whenever  a  person  operating  a  motor 
vehicle  shall  meet  on  the  public  highway  any  other  person  riding  or  driv- 
ing a  horse  or  horses,  or  other  draft  animals  or  any  other  vehicle,  the 
person  so  operating  such  motor  vehicle  shall  reasonably  turn  the  same  to 
the  right  so  as  to  give  half  of  the  traveled  road,  if  practicable,  and  a  fair 
and  equal  opportunity  to  pass,  to  the  other,  without  interference;  or,  if 
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they  are  traveling  in  the  same  direction,  the  person  overtaking  shall  pass 
on  the  left  side  of  the  person  so  overtaken,  and  the  person  overtaken  shall 
give  the  other  a  convenient  opportunity  so  to  pass,  if  it  can  be  done  with- 
out endangering  his  own  vehicle,  person,  horses,  or  other  draft  animals: 
Provided,  That  on  canyon  roads  or  other  roads  bordering  on  any  precipice, 
stream  or  river,  and  upon  dugways,  such  person  operating  such  motor 
vehicle  shall  be  required  to  take  the  side  nearest  to  any  such  precipice, 
stream  or  river,  and  the  lower  side  of  the  dugway.  Any  person  operating 
any  motor  vehicle  upon  any  public  highway  shall  give  warning,  either  by 
blowing  a  horn  or  ringing  a  bell,  within  50  and  not  to  exceed  100  yards 
distant  from  any  person  riding  or  driving  any  horse  or  horses,  or  any 
vehicles  drawn  by  horses  or  other  draft  animals,  which  the  said  motor 
vehicle  may  meet  or  overtake,  and  shall  also  give  such  warning  upon  ap- 
proaching any  sharp  turn,  curve  or  dugway,  or  other  dangerous  place 
upon  such  highway;  and  upon  approaching  such  sharp  turn,  curve,  dug- 
way, or  other  dangerous  place  upon  such  highway,  shall  reduce  the  speed 
of  such  motor  vehicle,  and  shall  have  the  same  under  perfect  control.  ['13, 
c.  179,  §  27,  p.  570.] 

Hist.     '13,  c.  179,  §  27,  p.  570. 

63:27a.  Road  signs.  On  any  state  highway  it  shall  be  the  duty  of  the 
state  highway  commission  to  erect  and  maintain  or  cause  to  be  erected  and 
maintained,  suitable  warning  signs  and  danger  signals  at  conspicuous 
places  not  interfering  with  the  traffic  on  all  sharp  curves  and  turns  on 
roads  of  the  above  character.  Such  signs  shall  be  not  less  than  18  inches 
wide  and  the  top  of  the  sign  board  to  be  not  less  than  6  feet  above  the 
general  surface  of  the  roadbed.  Said  signboard  shall  be  supported  by 
square  posts  not  less  than  6  inches  square  or  by  round  posts  not  less  than 
8  inches  in  diameter  set  firmly  in  the  ground.  The  signboards  shall  have 
clearly  painted  on  them  in  black  letters  on  a  white  background,  the  words : 

MOTOR  CARS 

STOP  HERE,  thus ;  the  letters  on  the  lower 
line  to  be  not  less  than  6  inches  in  height  and  the  parts  of  such  letters  not 
less  than  1  inch  in  width. 

Likewise,  it  shall  be  the  duty  of  county,  highway  and  good  road  dis- 
trict commissioners  to  erect  and  maintain  on  all  roads  of  the  above  char- 
ter, other  than  state  highways,  within  their  jurisdiction,  such  warning 
signs  as  provided  above.     ['15,  c.  64,  §  21,  p.  170.] 

Hist.     '15.  c.  64,  §  21,  p.  170,  enacting  §  27a,  '13, 
e.  179,  p.  571. 

63:28.  Speed  regulations.  Every  person  operating  a  motor  vehicle 
on  the  public  highways  of  this  state  shall  drive  the  same  in  a  careful  and 
prudent  manner  and  at  a  rate  of  speed  so  as  not  to  endanger  the  property 
of  another  or  the  life  or  limb  of  any  person :  Provided,  That  a  rate  of 
speed  in  excess  of  30  miles  an  hour  for  not  less  than  one-fourth  of  a  mile 
shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed  which  is  not 
careful  or  prudent.     ['13,  c.  179,  §  28,  p.  571.] 

Hist.     '13,  c.  179,  §  28,  p.  571. 

63:29.  Municipal  registration  prohibited.  The  local  authorities  of 
counties,  cities  and  incorporated  villages  in  this  state  shall  have  no  power 
to  pass,  enforce  or  maintain  any  ordinance,  rule  or  regulation  requiring 
from  any  owner  of  a  motor  vehicle  or  any  dealer  or  manufacturer  to 
which  this  chapter  shall  be  applicable,  any  tax,  any  license  or  permit  for 
the  free  use  of  the  public  highways  or  streets  or  alleys  of  such  county, 
city  or  incorporated  village,  or  prohibiting  or  excluding  any  such  owner, 
manufacturer,  or  dealer  from  the  free  use  of  such  highways,  streets  and 
alleys,  or  excluding  or  prohibiting  any  motor  vehicle  registered  in  com- 
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pliance  with  this  chapter  from  the  free  use  of  such  highways,  streets  and 
alleys:  Provided,  That  the  powers  given  by  general  statutes  to  local  au- 
thorities in  cities  and  villages  to  enact  general  ordinances  applicable 
equally  and  generally  to  all  vehicles  and  uses  of  streets  to  bring  about  the 
orderly  passage  of  vehicles  upon  certain  streets  in  such  cities  and  villages 
where  the  traffic  is  heavy  and  continuous,  and  the  powers  given  to  cities 
and  villages  to  regulate  vehicles  offered  to  the  public  for  hire,  or  proces- 
sions, assemblages  or  parades  in  the  streets  or  public  places,  shall  remain 
in  full  force  and  effect,  and  all  ordinances,  rules  and  regulations  which 
may  have  been  or  which  may  be  enacted  in  pursuance  of  such  powers 
shall  remain  in  full  force  and  effect;  nor  shall  this  chapter  be  construed 
so  as  to  prevent  cities  and  incorporated  villages  of  this  state  from  enacting 
and  enforcing  general  ordinances  prescribing  additional  rules  and  regu- 
lations as  to  the  speed  or  manner  of  driving  or  operating  motor  vehicles 
on  any  of  the  streets  of  such  cities  or  villages,  and  prescribing  other  and 
additional  rules  and  regulations  pertaining  to  signals  to  be  given  by 
drivers  or  operators  of  motor  vehicles,  the  carrying  of  lights  on  such  mo- 
tor vehicles,  the  turning  of  motor  vehicles  in  streets,  and  rules  and  regu- 
lations of  motor  vehicles  in  passing  other  vehicles  and  pedestrians.  ['13, 
c.  179,  §  29,  p.  571.] 

Hist.     '13,  c.  179,  §  29,  p.  571. 

63:30.  Intoxicated  persons  not  to  operate  motor  vehicles.  No  per- 
son shall  operate  or  run  any  motor  vehicle  upon  any  of  the  public  highways 
of  this  state  while  such  person  is  under  the  influence  of  intoxicating  liquor. 
['13,  c.  179,  §  30,  p.  572.] 

Hist.     '13,  c.   179,  §   30,  p.  572. 

63:31.  Violation  of  chapter  a  misdemeanor.  Any  person  violating 
any  of  the  provisions  of  this  chapter  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punishable  by  imprisonment  in  a  county 
jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding  $300,  or  by  both 
such  fine  and  imprisonment.     ['13,  c.  179,  §  31,  p.  572.] 

Hist.     '13,  c.  179,  §   31,  p.  572. 

63:32.  Record  of  convictions  to  be  sent  to  state  highway  commis- 
sion. Upon  the  conviction  of  any  person  for  the  violation  of  any  of  the 
provisions  of  this  chapter,  the  justice  or  other  judicial  officer  before  whom 
the  proceedings  are  had  shall  immediately  certify  the  facts  of  the  case, 
including  the  name  and  address  of  the  offender,  the  character  of  the  pun- 
ishment, and  the  amount  of  any  fine  imposed  and  paid,  to  the  secretary 
of  the  state  highway  commission,  who  shall  enter  the  same  either  in  the 
book  or  index  of  registered  motor  vehicles,  or  in  the  book  or  index  of 
registered  manufacturers  or  dealers,  as  the  case  may  be,  opposite  the 
name  of  the  person  so  convicted,  and  in  the  case  of  any  other  person,  in 
a  book  or  index  of  offenders,  to  be  kept  for  such  purpose  in  alphabetical 
order.  If  any  such  conviction  shall  be  reversed  on  appeal  therefrom, 
the  person  whose  conviction  has  been  so  reversed  may  serve  on  the  said 
secretary  a  certified  copy  of  the  order  of  reversal,  whereupon,  the  secre- 
tary shall  enter  the  same  in  the  proper  book  or  index  in  connection  with 
the  record  of  such  conviction.     ['13,  c.  179,  §  32,  p.  572.] 

Hist.     '13,  c.   179,  §   32,  p.  572. 

63:33.  Disposition  of  fines  and  penalties.  All  fines  and  penalties 
collected  for  violation  of  any  of  the  provisions  of  this  chapter,  or  of  any 
act  in  relation  to  the  use  of  the  public  highway  by  motor  vehicles  now 
in  force  or  hereafter  to  be  enacted  under  the  sentence  or  judgment  of 
any  court  or  judge  or  justice,  shall  be  paid  over  by  such  court,  judge  or 
justice  within  10  days  after  receipt  thereof  to  the  county  treasurer,  with 
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a  statement  accompanying  the  same  setting  forth  the  title  of  the  court 
and  of  the  cause  in  which  such  moneys  were  collected,  the  name  and 
residence  of  the  defendant,  the  nature  of  the  offense,  and  the  fine,  sen- 
tence or  judgment  imposed.  The  county  treasurer  shall  distribute  such 
fines  and  penalties  so  paid  as  provided  in  section  10a  of  this  chapter, 
and  no  part  of  said  fines  and  penalties  shall  be  used  and  applied  or  set 
apart  for  the  support  of  the  public  schools  as  provided  in  section  108  of 
chapter  38.     ['15,  c.  64,  §  22,  p.  171.] 

Hist.       13,    c.    179,    §    33,    p.    572  ;    am.    '15,    c.    64, 
§    22,   p.    171. 
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TITLE  XL     PUBLIC  HEALTH  AND  SANITATION. 

CHAPTER  64. 
BOARDS  OF  HEALTH. 

ARTICLE    1. 
STATE    BOARD    OF   HEALTH. 

§  1080.  Membership  of  board.  The  Idaho  state  board  of  health 
shall  consist  of  five  members  as  follows:  Two  members  who  shall  be 
experienced  and  legally  licensed  physicians  of  different  parts  of  the 
state  to  be  appointed  by  the  governor,  and  a  secretary,  as  provided  in 
section  1082.  These  three,  together  with  the  attorney  general  of  the 
state  and  the  state  engineer,  who  shall  be  ex  officio  members,  shall  con- 
stitute the  said  state  board  of  health.  The  persons  so  appointed  shall 
hold  office  for  four  years,  the  appointments  being  so  classified  by  the  gov- 
ernor that  the  terms  expire  alternately,  one  on  the  second  Monday  of 
January  in  every  second  year.  All  vacancies  occurring  otherwise  shall  be 
filled  by  the  governor. 

Hist.  '07,  p.  182,  §  1,  compiled  R.  C.  §  1080. 
Obsolete    provisions    omitted. 

§  1081.  Meetings  and  procedure.  The  board  shall  meet  annually  at 
Boise  on  the  first  Tuesday  of  October,  and  at  such  other  times  and  places 
as  they  may  deem  expedient.  A  majority  shall  constitute  a  quorum  for  the 
transaction  of  business. 

They  shall  choose  annually  one  of  their  members  to  be  their  president 
and  may  adopt  rules  and  by-laws,  subject  to  the  provisions  of  this  chap- 
ter. They  shall  have  authority  to  send  their  secretary  or  a  committee  of 
the  board  to  any  part  of  the  state  when  deemed  necessary  to  investigate 
the  cause  of  any  epidemic  or  any  special  or  unusual  disease  or  mortality. 
['07,  p.  182,  §  2.] 

Hist.     '07,    p.    182,    §    2,    reenacted    R.    C.    §    1081,        agraphs,    reenacted   '13,    c.    140,    §    1,    first   two   par- 
reenacted  '09,  p.   153,  H.   B.  171,   §   1,  first  two  par-        agraphs,  p.  495. 

§  1081a.  Bacteriological  stations.  The  board  shall  have  power  to  es- 
tablish such  bacteriological  stations  within  the  state  as  they  may  deem  nec- 
essary ;  to  equip  the  same  with  the  necessary  laboratory  apparatus  and  sup^ 
plies  and  to  appoint  a  director  for  each  station  so  established,  who  shall 
be  a  practical  bacteriologist,  and  who  shall  receive  such  compensation  for 
his  work  as  the  board  may  prescribe,  not  to  exceed  $10  per  day  for  each 
day  actually  and  necessarily  spent  in  bacteriological  examination.  Said 
compensation  shall  be  paid  on  claims  approved  by  the  board  out  of  any 
funds  appropriated  for  the  use  of  said  board  in  the  same  manner  that 
other  claims  against  the  state  are  paid :  Provided,  also,  That  when  in  the 
opinion  of  the  state  board  of  health  the  conducting  of  any  test  would  be 
too  expensive  to  be  done  free  of  charge,  the  board  would  be  allowed  to 
charge  a  reasonable  compensation  for  the  same,  such  compensation  to  be 
determined  by  the  board,  and  all  such  amounts  collected  shall  be  paid  into 
the  general  fund  of  the  state.     ['13,  c.  140,  §  1,  p.  495.] 

Hist.  '09,  p.  153,  H.  B.  171,  §  1,  subd.  1081, 
last  paragraph  ;  am.  '13,  c.  140,  §  1,  p.  495,  subd. 
1081,  last  paragraph. 

§  1082.  Secretary:  Election  and  qualification.  At  their  first  meet- 
ing, or  as  soon  as  a  competent  and  suitable  person  can  be  secured,  the 
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board  shall  elect  a  secretary,  who  shall  be  a  physician  of  experience  and 
legally  licensed  to  practice  medicine  and  surgery  in  this  state,  and  who 
shall,  by  virtue  of  such  election,  become  a  member  of  the  board  and  its 
executive  officer.  The  board  may  elect  one  of  their  own  members  secre- 
tary, in  which  case  the  governor  shall  appoint  another  member  to  com- 
plete the  full  number  of  the  board.     ['07,  p.  182,  §  3.] 

Hist.     '07,   p.    182,   §    3,  reenacted  R.   C.    §    1082. 

Cited:     Falk   v.    Huston    (1913)    25    I.    26,    28,    136 

F.    745. 

§  1083.  Same:  Term  of  office  and  duties.  The  secretary  shall  hold 
his  office  so  long  as  he  shall  faithfully  discharge  the  duties  thereof,  but 
may  be  removed  for  just  cause  at  a  regular  meeting  of  the  board,  a  ma- 
jority of  the  members  voting  therefor.  He  shall  keep  his  office  at  Boise 
and  shall  perform  the  duties  prescribed  by  this  chapter  or  required  by 
the  board.  He  shall  keep  a  record  of  the  transactions  of  the  board,  shall 
have  the  custody  of  all  the  books,  papers,  documents  and  other  property 
belonging  to  the  board  which  may  be  deposited  in  his  office ;  shall,  so  far 
as  practicable,  communicate  with  other  boards  of  health  within  this  state ; 
shall  keep  and  file  all  reports  received  from  such  local  boards  of  health 
and  all  correspondence  of  the  office  pertaining  to  the  business  of  the  board. 
He  shall  prepare  blank  forms  of  returns  and  such  instructions  as  may  be 
necessary,  and  forward  them  to  the  clerks  of  the  several  local  boards  of 
health  and  county  recorders  throughout  the  state.  He  shall  collect  infor- 
mation concerning  vital  statistics,  knowledge  respecting  diseases,  and  all 
useful  information  on  the  subject  of  hygiene,  and  through  an  annual  re- 
port and  otherwise  as  the  board  may  direct  shall  disseminate  such  infor- 
mation among  the  people.     ['07,  p.  182,  p.  4.] 

Hist.     '07,   p.    182,    §    4,  reenacted  R.   C.   §    1083. 

§  1084.  Salary  and  expenses  of  secretary  and  board.  The  secre- 
tary shall  receive  an  annual  salary  which  shall  be  fixed  by  the  state  board 
of  health,  and  which  in  no  case  shall  exceed  $1800,  which  sh?ll  be  paid 
him  in  the  same  manner  that  the  salaries  of  other  state  officers  are  paid. 
The  expense  account  of  the  secretary's  office,  other  than  his  salary,  shall 
be  certified  to  the  state  board  of  examiners  by  the  president  of  the  state 
board  of  health,  and  shall  thereupon  be  audited  and  paid  as  other  claims 
against  the  state.  The  board  shall  annually  certify  the  amount  of  the 
expense  account  of  the  secretary's  office,  other  than  his  salary,  and  on 
presentation  of  said  certificate,  the  state  auditor  shall  draw  his  warrant 
on  the  state  treasurer  for  the  amount.  The  other  members  of  the  board, 
except  the  attorney  general  and  the  state  engineer,  shall  receive  a  per 
diem  compensation  of  not  to  exceed  $10  for  their  services;  and  they  and 
all  other  members  of  the  board  shall  be  allowed  their  actual  traveling 
expenses  and  other  necessary  expenses  while  employed  on  the  business 
of  the  board,  to  be  certified  and  paid  in  like  manner  as  the  expense  ac- 
count of  the  secretary's  office.     ['07,  p.  182,  §  5.] 

Hist.     '07,   p.    182,   §    5,   reenacted   R.  C.    §    1084.  statistics,    joined    to    the    other    office    by    that    law. 
Suspended      1913-15':     This      provision      fixing      at  were    suspended   for    two   years  by   the   law    of   1913 
S1800    the    annual    salary    of    the    secretary    of    the  appropriating ,    $3600   as  the  entire   salary  of  the   in- 
state  board   of   health,   and   '11,    c.    191,    §    2,   p.   632,  cum bent   ■ of    the    douj le   office    for    those    two    years, 
fixing    at   $600    the    salary   of   the   registrar   of   vital  i<alk  v-  Huston   (1913)   25  I.  26,   135  P.  745. 

§  1085.  Powers  and  duties  of  board.  The  state  board  of  health 
shall  have  a  general  supervision  of  all  matters  relating  to  the  preserva- 
tion of  the  life  and  health  of  the  people  of  the  state.  They  shall  especially 
study  the  vital  statistics  of  the  state,  and  endeavor  to  make  profitable  and 
intelligent  use  of  the  collected  records  of  sickness  and  mortality  among 
the  people;  they  shall  carefully  study  the  influence  of  the  climate  upon 
diseases  and  health  in  different  localities  in  the  state,  for  the  benefit  of 
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the  citizens  thereof,  as  well  as  for  the  information  of  that  large  class  of 
people  who  contemplate  making  this  state  their  temporary  or  permanent 
home;  they  shall  make  sanitary  investigations  and  inquiries  respecting 
the  causes  of  disease,  and  especially  epidemics;  the  causes  of  mortality 
and  the  effects  of  localities,  employments,  conditions,  ingesta,  habits  and 
circumstances  on  the  health  of  the  people.  They  shall,  when  required  or 
when  they  deem  it  best,  advise  officers  of  the  government  or  other  state 
boards  in  regard  to  the  location,  drainage,  water  supply,  disposal  of 
excreta,  heating  and  ventilation  of  any  public  institution  or  building,  and 
they  shall,  either  as  a  whole  board  or  through  a  committee  of  the  board 
or  other  persons  appointed  by  them  for  that  purpose,  visit  and  report  on 
the  sanitary  condition  of  all  state  institutions  as  often  as  conditions  may 
require,  but  the  state  hospital  for  the  insane,  the  penitentiary  and  the 
soldiers'  home,  shall  be  visited  and  reported  on  at  least  once  a  year,  said 
report  to  become  a  part  of  the  records  of  the  state  board  of  health,  and  a 
copy  of  said  report  shall  be  filed  in  the  office  of  the  governor  and  of  the 
secretary  of  state,  and  also  mailed  to  each  member  of  the  several  boards 
controlling  the  management,  and  the  officers  in  charge  of  these  institu- 
tions.    ['07,  p.  182,  §  6.] 

Hist.     '07,  p.   182,   §  6,  reenacted  R.  C.   §   1085. 
Cross   ref.     Reports  of  officers  and  boards:   §    279. 

§  1086.  Rules  to  prevent  disease:  Penalty  for  infraction.  When- 
ever the  state  board  of  health  shall  have  cause  to  believe  that  there  is  any 
danger  of  cholera,  smallpox  or  other  contagious  or  infectious  disease  in- 
vading this  state  or  country,  it  shall  be  the  duty  of  said  board  to  take  such 
action,  and  adopt  and  enforce  such  rules  and  regulations,  as  may  be  neces- 
sary to  prevent  the  introduction  of  such  infectious  or  contagious  disease 
within  this  state,  and  any  person  or  persons  or  corporations  refusing  or 
neglecting  to  obey  such  rules  and  regulations  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  less  than  $50 
nor  more  than  $300,  or  imprisoned  in  the  county  jail  for  not  less  than 
30  nor  more  than  90  days,  or  be  punished  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court,  for  every  such  offense.  And  it  shall 
be  the  duty  of  all  police  officers,  sheriffs  and  constables  to  enforce  such 
regulations,  subject  to  the  authority  of  the  state  health  officers.  When- 
ever necessary,  the  state  board  of  health  may  call  public  conferences  of 
local  health  officers,  or  may,  by  a  vote  of  a  majority  of  its  members,  send 
a  delegate  to  any  conference  of  local,  state  or  national  health  officers. 
[R.  C.  §  1086.] 

Hist.     *07,   p.    182,    §   7  ;  am.   R.   C.   §    1086. 

ARTICLE   2. 
BUREAU  OF  VITAL  STATISTICS. 

§  1086a.      State  board  of  health  has  charge  of  vital  statistics.      The 

state  board  of  health  shall  have  charge  of  registration  of  births  and 
deaths;  to  prepare  the  necessary  methods,  forms  and  blanks  for  obtaining 
and  preserving  such  records  and  to  insure  the  faithful  registration  of  the 
same  in  the  townships,  cities,  counties  and  in  the  central  bureau  of  vital 
statistics  at  the  capital  of  the  state.  The  said  board  shall  be  charged 
with  the  uniform  and  thorough  enforcement  of  the  law  throughout  the 
state,  and  shall  from  time  to  time  recommend  any  additional  forms  and 
amendments  that  may  be  necessary  for  this  purpose  ['11,  c.  191,  §  1, 
p.  632.] 

Hist.     '11,  c.   191,  §   1,  p.  632. 

§  1086b.  State  registrar  of  vital  statistics  and  assistant.  The  sec- 
retary of  the  state  board  of  health  shall  be  the  state  registrar  and  shall 
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have  general  supervision  over  the  central  bureau  of  vital  statistics,  which 
is  hereby  authorized  to  be  established  by  said  board.  The  secretary  of 
the  state  board  of  health  shall  appoint,  within  60  days  after  the  taking 
effect  of  this  law,  an  assistant  state  registrar.  The  assistant  state  regis- 
trar of  vital  statistics  shall  serve  during  the  pleasure  of  the  state  registrar. 

The  state  registrar  of  vital  statistics  shall  receive  an  annual  salary, 
over  and  above  his  salary  as  secretary  of  the  state  board  of  health,  which 
shall  be  fixed  by  the  state  board  of  health,  and  which  in  no  case  shall  ex- 
ceed $600  and  which  shall  be  paid  in  the  same  manner  as  the  other  salaries 
of  state  officials  are  paid,  from  the  time  this  chapter  shall  take  effect. 

The  assistant  state  registrar  of  vital  statistics  shall  receive  an  annual 
salary  at  the  rate  of  $1000  from  the  date  of  appointment.  The  state  board 
of  health  shall  provide  for  clerical  and  other  assistants  as  may  be  neces- 
sary to  properly  record,  index  and  classify  the  returns  of  vital  statistics 
herein  provided  for,  who  shall  serve  during  the  pleasure  of  the  board,  and 
may  fix  the  compensation  of  persons  thus  employed  within  the  amount 
appropriated  therefor  by  the  legislature. 

Suitable  apartments  shall  be  provided  by  the  custodian  of  the  capitol 
for  the  bureau  of  vital  statistics  in  the  state  capitol  at  Boise,  which  shall 
be  properly  equipped  with  fireproof  vault  and  filing  cases  for  the  perma- 
nent and  safe  preservation  of  all  official  records  made  and  returned  under 
this  article.     ['11,  c.  191,  §  2,  p.  632.] 

Hist.     '11,  c.   191,   §   2,  p.   632.  January,    1913,    and  ending  on    the   first   Monday    of 

Suspended    1913-15:     This    section    was    suspended        £an?aryV    *9;k5,  orbyT    'lb  ,5*  Sft«'    193>      Falk    V" 
for   the   period  commencing  on   the   first  Monday  of        Huston    (1913)    25  I.  26,   135  P.  745. 

§  1086c.  Local  registration  districts.  For  the  purpose  of  this  ar- 
ticle, the  state  shall  be  divided  into  registration  districts  as  follows :  Each 
city  and  incorporated  town  shall  constitute  a  primary  registration  dis- 
trict; and  for  that  portion  of  each  county  outside  of  the  cities  and  incor- 
porated towns  therein,  the  state  board  of  health  shall  define  and  designate 
the  boundaries  of  a  sufficient  number  of  rural  registration  districts,  which 
it  may  change  from  time  to  time  as  may  be  necessary  to  insure  the  con- 
venience and  completeness  of  registration.     ['11,  c.  191,  §  3,  p.  633.] 

Hist.     '11,  c.  191,  §  3,  p.  633. 

§  1086d.  Local  registrars.  The  state  board  of  health  shall  appoint 
a  local  registrar  of  vital  statistics  for  each  registration  district  in  the 
state.  The  term  of  office  of  local  registrars,  appointed  by  said  board, 
shall  be  for  four  years,  beginning  with  the  first  day  of  January,  1919,  and 
their  successors  shall  be  appointed  at  least  10  days  before  the  expiration 
of  their  terms  of  office. 

Any  local  registrar  appointed  by  said  board  who  fails  or  neglects  to 
discharge  efficiently  the  duties  of  his  office  as  laid  down  in  this  article, 
or  who  fails  to  make  prompt  and  complete  returns  of  births  and  deaths, 
as  required  thereby,  shall  be  forthwith  removed  from  his  office  by  the 
state  board  of  health,  and  his  successor  appointed,  in  addition  to  any  other 
penalties  that  may  be  imposed,  under  other  sections  of  this  article,  for 
failure  or  neglect  to  perform  his  duty. 

Each  local  registrar  appointed  by  said  board  shall,  immediately  upon 
his  acceptance  of  appointment  as  such,  appoint  a  deputy,  whose  duty  it 
shall  be  to  act  in  his  stead  in  case  of  absence,  illness,  or  disability,  who 
shall  in  writing  accept  such  appointment,  and  who  shall  be  subject  to  all 
rules  and  regulations  governing  the  action  of  local  registrars.  And  when 
it  may  appear  necessary  for  the  convenience  of  the  people  in  any  rural 
district,  the  local  registrar  is  hereby  authorized,  with  the  approval  of  the 
state  registrar,  to  appoint  one  or  more  suitable  persons  to  act  as  sub- 
registrars,  who  shall  be  authorized  to  receive  certificates  and  to  issue 
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burial  or  removal  permits  in  and  for  such  portions  of  the  district  as  may 
be  designated :  Provided,  That  if  no  suitable  person  can  be  obtained  to 
act  as  a  local  registrar,  or  if  the  state  board  of  health  may  desire,  for  any 
reason  whatever,  more  local  registrars,  the  said  board  of  health  or  the 
state  registrar,  may  appoint  any  justice  of  the  peace  of  the  state  as  a  local 
registrar,  and  when  so  appointed  and  notified  of  said  appointment,  it 
shall  be  the  duty  of  the  said  justice  of  the  peace  so  appointed  to  perform 
all  the  duties  of  a  local  or  subregistrar;  and  each  subregistrar  shall  note, 
over  his  signature,  the  date  on  which  each  certificate  was  filed,  and  shall 
forward  all  certificates  to  the  local  registrar  of  the  district  within  10 
days,  and  in  all  cases  before  the  third  day  of  the  following  month :  Pro- 
vided, That  all  subregistrars  shall  be  subject  to  the  supervision  and  con- 
trol of  the  state  registrar,  and  may  be  by  him  removed  for  neglect  or  fail- 
ure to  perform  their  duties  in  accordance  with  the  provisions  of  this 
article  or  the  rules  and  regulations  of  the  state  registrar,  and  they  shall 
be  liable  to  the  same  penalties  for  neglect  of  duties  as  the  local  registrars. 

Hist.      '11,    c.    191,    §    4,    p.    633.      Temporary   pro- 
visions omitted. 

Registration  of  Deaths. 
§  1086e.  Permits  for  burial,  removal  and  transportation  of  dead 
bodies.  The  body  of  any  person  whose  death  occurs  in  the  state  shall 
not  be  interred,  deposited  in  a  vault  or  tomb,  cremated  or  otherwise  dis- 
posed of,  or  removed  from  or  into  any  registration  district  or  be  tem- 
porarily held  pending  further  disposition  more  than  72  hours  after  death, 
until  a  permit  for  burial,  removal  or  other  disposition  thereof  shall  have 
been  properly  issued  by  the  local  registrar  of  the  registration  district  in 
which  the  death  occurred.  And  no  such  burial  or  removal  permit  shall 
be  issued  by  any  registrar  until  a  "complete  and  satisfactory  certificate  of 
death  has  been  filed  with  him  as  hereinafter  provided :  Provided,  That 
when  a  dead  body  is  transported  by  common  carrier  into  a  registration 
district  in  Idaho  for  burial,  then  the  transit  and  removal  permit,  issued 
in  accordance  with  the  law  and  health  regulations  of  the  place  where  the 
death  occurred,  when  said  death  occurs  outside  the  state  of  Idaho,  shall 
be  accepted  by  the  local  registrar  of  the  district  into  which  the  body  has 
been  transported  for  burial  or  other  disposition,  as  a  basis  upon  which 
he  shall  issue  a  local  burial  permit,  in  the  same  way  as  if  the  death  oc- 
curred in  his  district,  but  shall  plainly  enter  upon  the  face  of  the  burial 
permit  the  fact  that  it  was  a  body  shipped  in  for  interment,  and  give  the 
actual  place  of  death ;  and  a  burial  permit  shall  be  required  from  the  local 
registrar  of  the  district  in  which  interment  is  made,  when  a  body  is  re- 
moved from  one  district  in  Idaho  to  another  in  the  state  for  purpose  of 
burial  or  other  disposition,  either  by  common  carrier,  hearse,  or  other 
conveyance;  and  no  local  registrar  shall,  as  such,  require  from  under- 
takers or  persons  acting  as  undertakers  any  fee  for  the  privilege  of  burying 
dead  bodies.     ['11,  c.  191,  §  5,  p.  634.] 

Hist.     '11,  c.   191,  §   5,  p.  634. 

§  1086f.  Stillborn  children.  Stillborn  children,  or  those  dead  at 
birth  shall  be  registered  as  births  and  also  as  deaths,  and  a  certificate  of 
both  the  birth  and  death  shall  be  filed  with  the  local  registrar  in  the  usual 
form  and  manner,  the  certificate  of  birth  to  contain,  in  place  of  the  name 
of  the  child,  the  word  "stillbirth."  The  medical  certificate  of  the  cause 
of  death  shall  be  signed  by  the  attending  physician,  if  any,  and  shall  state 
the  cause  of  death  as  stillborn,  with  the  cause  of  the  stillbirth,  if  known, 
whether  a  premature  birth,  and,  if  born  prematurely,  the  period  of  uterine 
gestation,  in  months,  if  known ;  and  a  burial  or  removal  permit  in  the 
usual  form  shall  be  required.    Midwives  shall  not  sign  certificates  of  death 
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for  stillborn  children;  and  such  cases,  and  stillbirths  occurring  without 
attendance  of  either  physician  or  midwife,  shall  be  treated  as  deaths  with- 
out medical  attendance,  as  provided  for  in  section  1086h.  ['11,  c.  191,  §  6, 
p.  635.] 

Hist.     '11,  c.  191,  §  6,  p.  635. 

§  1086g.  Certificates  of  death.  The  certificate  of  death  shall  contain 
the  following  items : 

1.  Place  of  death,  including  state,  county,  township,  city,  the  ward, 
street  and  house  number.  If  in  a  hospital  or  other  institution,  the  name 
of  the  same  to  be  given  instead  of  the  street  and  house  number.  If  in  an 
industrial  camp,  the  name  of  the  camp  to  be  given. 

2.  Full  name  of  decedent.  If  an  unnamed  child,  the  surname  pre- 
ceded by  the  word  "unnamed. " 

3.  Sex. 

4.  Color  or  race — as  white,  black  (negro  or  negro  descent),  Indian, 
Chinese,  Japanese,  or  other. 

5.  Conjugal  condition — as  single,  married,  widowed  or  divorced. 

6.  Date  of  birth,  including  the  year,  month  and  day. 

7.  Age,  in  years,  months  and  days. 

8.  Place  of  birth ;  state  or  foreign  country. 

9.  Name  of  father. 

10.  Birthplace  of  father ;  state  or  foreign  country. 

11.  Maiden  name  of  mother. 

12.  Birthplace  of  mother ;  state  or  foreign  country. 

13.  Occupation.  The  occupation  to  be  reported  of  any  person  who  had 
any  remunerative  employment ;  women  as  well  as  men. 

14.  Signature  and  address  of  informant. 

15.  Date  of  death,  year,  month  and  day. 

16.  Statement  of  medical  attendance  on  decedent,  fact  and  time  of 
death,  time  last  seen  alive. 

17.  Cause  of  death,  including  the  primary  and  contributory  causes  or 
complications,  if  any,  and  duration  of  each. 

18.  Signature  and  address  of  physician  or  official  making  the  medical 
certificate. 

19.  Length  of  residence  at  place  of  death  and  in  state.  Special  infor- 
mation concerning  deaths  in  hospitals  and  institutions,  and  of  persons 
dying  away  from  home,  including  the  former  or  usual  residence,  and 
place  where  the  disease  was  contracted. 

20.  Place  of  burial  or  removal. 

21.  Date  of  burial  or  removal. 

22.  Signature  and  address  of  undertaker. 

23.  Official  signature  of  registrar,  with  the  date  when  certificate  was 
filed,  and  registered  number. 

The  personal  and  statistical  particulars  (items  1  to  13)  shall  be  au- 
thenticated by  the  signature  of  the  informant,  who  may  be  any  compe- 
tent person  acquainted  with  the  facts. 

The  statement  of  facts  relating  to  the  disposition  of  the  body  shall  be 
signed  by  the  undertaker  or  person  acting  as  such. 

The  medical  certificate  shall  be  made  and  signed  by  the  physician,  if 
any,  last  in  attendance  on  the  deceased,  who  shall  specify  the  time  in 
attendance,  the  time  he  last  saw  the  deceased  alive  and  the  hour  of  the 
day  at  which  death  occurred.  And  he  shall  further  state  the  cause  of 
death,  so  as  to  show  the  course  of  disease  or  sequence  of  causes  resulting 
in  death,  giving  the  primary  cause,  and  also  the  contributory  causes,  if 
any,  and  the  duration  of  each.  Indefinite  and  unsatisfactory  terms,  indi- 
cating only  symptoms  of  disease  or  conditions  resulting  from  disease,  will 
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not  be  held  sufficient  for  issuing  a  burial  or  removal  permit ;  and  any  cer- 
tificate containing  only  such  terms  as  defined  by  the  state  registrar  as 
indefinite  and  unsatisfactory,  shall  be  returned  to  the  physician  for  cor- 
rection and  definition.  The  international  classification  of  the  causes  of 
death  shall  be  used  by  all  physicians  in  stating  the  cause  of  death  in  the 
medical  certificate.  Causes  of  death,  which  may  be  the  result  of  either 
disease  or  violence,  shall  be  carefully  defined;  and  if  from  violence,  its 
nature  shall  be  stated,  and  whether  (probably)  accidental,  suicidal,  or 
homicidal.  And  in  case  of  deaths  in  hospitals,  institutions,  or  away  from 
home,  the  physician  shall  furnish  the  information  required  under  this  head 
(item  19),  and  shall  state  where,  in  his  opinion,  the  disease  was  contracted. 

Hist.  '11,  c.  191,  §  7,  p.  635;  am.  '13,  c.  39,  §  1, 
p.  140.  "Word"  inserted  in  subd.  2  before  "un- 
named ;"   reference  to  item   "20"   corrected  to   "19." 

§  1086h.  Same:  In  cases  without  medical  attendance.  In  case  of 
any  death  occurring  without  medical  attendance  it  shall  be  the  duty  of 
the  undertaker  or  person  acting  as  such,  to  notify  the  local  registrar  of 
such  death  and  if  the  local  registrar  is  a  qualified  physician  he  shall,  at 
once,  investigate  the  circumstances  of  the  case  and  from  the  results  of 
such  investigation  make  a  certificate  and  return  of  death,  noting  this  fact 
upon  the  certificate:  Provided,  That,  when  the  local  health  officer  is  not 
a  qualified  physician,  or  when  there  is  no  such  official,  and  in  such  cases 
only,  the  registrar  is  authorized  to  make  the  certificate  and  return  from 
the  statement  of  relatives  or  other  persons  having  adequate  knowledge  of 
the  facts:  Provided  further,  That  if  the  death  was  caused  by  unlawful 
or  suspicious  means,  the  registrar  shall  then  refer  the  case  to  the  coroner 
for  his  investigation  and  certification;  and  any  coroner,  whose  duty  it  is 
to  hold  an  inquest  on  the  body  of  any  deceased  person,  and  to  make  the 
certificate  of  death  required  for  a  burial  permit,  shall  state  in  his  certifi- 
cate the  name  of  the  disease  causing  death,  or  the  means  of  death ;  causes 
of  violence,  and  whether  (probably)  accidental,  suicidal,  or  homicidal,  as 
determined  by  the  inquest;  and  shall,  in  either  case,  furnish  such  infor- 
mation as  may  be  required  by  the  state  registrar  properly  to  classifv  the 
death.     ['11,  c.  191,  §  8,  p.  637.] 

Hist.     '11,  c.  191,  §  8,  p.  637. 

§  1086i.  Duties  of  undertaker.  The  undertaker,  or  person  acting 
as  undertaker,  shall  be  responsible  for  obtaining  and  filing  the  certificate 
of  death  with  the  local  registrar  of  the  district  in  which  the  death  occur- 
red, and  securing  a  burial  or  removal  permit,  prior  to  any  disposition  of 
the  body.  He  shall  obtain  the  personal  and  statistical  particulars  re- 
quired from  the  person  best  qualified  to  supply  them,  over  the  signature 
and  address  of  his  informant.  He  shall  then  present  the  certificate  to  the 
attending  physician,  if  any,  or  to  the  health  officer  or  coroner,  as  directed 
by  the  local  registrar,  for  the  medical  certificate  of  the  cause  of  death  and 
other  particulars  necessary  to  complete  the  record,  as  specified  in  section 
1086h;  and  he  shall  then  state  the  facts  required  relative  to  the  date  and 
place  of  burial,  over  his  signature  and  with  his  address,  and  present  the 
completed  certificate  to  the  local  registrar,  who  will  issue  a  permit  for 
burial,  removal  or  other  disposition  of  the  body.  The  undertaker  shall 
deliver  the  burial  permit  to  the  sexton,  or  person  in  charge  of  the  place  of 
burial,  before  interring  or  otherwise  disposing  of  the  body,  or  shall  attach 
the  transit  permit  containing  the  registration  removal  permit  to  the  box 
containing  the  corpse,  when  shipped  by  any  transportation  company,  said 
permit  to  accompany  the  corpse  to  its  destination,  where,  if  within  the 
state  of  Idaho,  it  shall  be  delivered  to  the  sexton  or  to  other  person  in 
charge  of  the  place  of  burial.     ['11,  c.  191,  §  9,  p.  637.] 

Hist.     '11,  c.  191,  §  9,  p.  637. 
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§  1086j.  Burial  permits:  Interment  within  state.  If  the  interment 
or  other  disposition  of  the  body  is  to  be  made  within  the  state,  the  v/ording 
of  the  burial  permit  may  be  limited  to  a  statement  by  the  registrar,  and 
over  his  signature,  that  a  satisfactory  certificate  of  death  having  been 
filed  with  him,  as  required  by  law,  permission  is  granted  to  inter,  remove, 
or  otherwise  dispose  of  the  deceased,  stating  the  name,  age,  sex,  cause  of 
death,  and  other  necessary  details  upon  the  form  prescribed  by  the  state 
registrar.     ['11,  c.  191,  §  10,  p.  638.]    , 

Hist.     '11,  c.  191,  §  10,  p.  638. 

§  1086k.  Duties  of  sexton.  No  sexton  or  person  in  charge  of  any 
premises  in  which  interments  are  made  shall  inter  or  permit  the  interment 
or  other  disposition  of  any  body  unless  it  is  accompanied  by  a  burial,  re- 
moval or  transit  permit,  as  herein  provided ;  and  each  sexton  or  person  in 
charge  of  any  burial  ground  shall  indorse  upon  the  permit  the  date  of 
interment  over  his  signature,  and  shall  return  all  permits  so  indorsed  to 
the  local  registrar  of  his  district  within  10  days  from  the  date  of  inter- 
ment, or  within  the  time  fixed  by  the  local  board  of  health.  He  shall  also 
keep  a  record  of  all  interments  made  in  the  premises  under  his  charge, 
stating  the  name  of  the  deceased  person,  place  of  death,  date  of  burial  and 
name  and  address  of  the  undertaker,  which  record  shall  at  all  times  be 
open  to  public  inspection.     ['11,  c.  191,  §  11,  p.  638.] 

Hist.     '11,  c.  191,  §   11,  p.  638. 

Registration  of  Births. 
§  1086  1.      Local  registration  of  births.     All  births  that  occur  in  the 
state  shall  be  immediately  registered  in  the  districts  in  which  they  occur, 
as  hereinafter  provided.     ['11,  c.  191,  §  12,  p.  638.] 

Hist.     '11,  c.  191,  §  12,  p.  638. 

§  1086m.  Same:  Duties  of  physicians  and  mid  wives.  It  shall  be 
the  duty  of  the  attending  physician  or  midwife  to  file  a  certificate  of  birth, 
properly  and  completely  filled  out,  giving  all  the  particulars  required  by 
this  article,  with  the  local  registrar  of  the  district  in  which  the  birth  oc- 
curred, within  10  days  after  the  date  of  birth ;  and  if  there  be  no  attending 
physician  or  midwife,  then  it  shall  be  the  duty  of  the  father  or  mother 
of  the  child,  nurse,  attendant,  any  person  present  at  the  time  of  such  birth, 
householder,  or  owner  of  the  premises,  having  knowledge  of  such  birth, 
manager  or  superintendent  of  public  or  private  institutions  in  which  the 
birth  occurred,  to  notify  the  local  registrar,  within  10  days  after  the 
birth,  of  the  fact  of  such  birth  having  occurred.  It  shall  then,  in  such 
case,  be  the  duty  of  the  local  registrar  to  secure  the  necessary  information 
and  signature  to  make  a  proper  certificate  of  birth:  Provided,  That  in 
cities,  the  certificate  of  birth  shall  be  filed  at  a  less  interval  than  10  days 
after  the  birth,  if  so  required  by  municipal  ordinances  or  regulations  now 
in  force  or  that  may  hereafter  be  enacted.     ['11,  c.  191,  §  13,  p.  638.] 

Hist.     '11,  c.  191,  §  13,  p.  638. 

§  1086n.  Certificates  of  birth.  The  certificate  of  birth  shall  contain 
the  following  items : 

1.  Place  of  birth,  including  state,  county,  township  or  town,  village 
or  city;  if  in  a  city,  the  ward,  street,  and  house  number;  if  in  a  hospital 
or  other  institution,  the  name  of  the  same  to  be  given,  instead  of  the 
street  and  house  number. 

2.  Full  name  of  child.  If  the  child  dies  without  a  name,  before  the 
certificate  is  filed,  enter  the  words  "died  unnamed/'  If  the  living  child 
has  not  yet  been  named  at  the  date  of  filing  certificate  of  birth,  the  space 
for  full  name  of  child  is  to  be  left  blank,  to  be  filled  out  subsequently  by  a 
supplemental  report,  as  hereinafter  provided. 
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3.  Sex  of  child. 

4.  Whether  a  twin,  triplet,  or  other  plural  birth.  A  separate  certifi- 
cate shall  be  required  for  each  child  in  case  of  plural  birth,  giving  number 
of  child  in  order  of  birth. 

5.  Whether  legitimate  or  illegitimate. 

6.  Full  name  of  father. 

7.  Residence  of  father. 

8.  Color  or  race  of  father. 

9.  Birthplace  of  father ;  state  or  foreign  country. 

10.  Age  of  father,  at  last  birthday,  in  years. 

11.  Occupation  of  father. 

12.  Maiden  name  of  mother. 

13.  Residence  of  mother. 

14.  Color  or  race  of  mother. 

15.  Birthplace  of  mother ;  state  or  foreign  country. 

16.  Age  of  mother,  at  last  birthday,  in  years. 

17.  Occupation  of  mother. 

18.  Number  of  child  of  this  mother,  and  number  of  children  of  this 
mother  now  living. 

19.  All  certificates,  either  of  birth  or  death,  shall  be  written  legibly, 
in  unfading  black  ink,  and  no  certificate  shall  be  held  to  be  complete  and 
correct  that  does  not  supply  all  of  the  items  of  information  called  for  here- 
in, or  satisfactorily  account  for  their  omission.     ['11,  c.  191,  §  14,  p.  639.] 

Hist.     '11,  c.  191,  §  14,  p.  639. 

§  1086o.  Same:  Given  names.  When  any  certificate  of  birth  of  a 
living  child  is  presented  without  the  statement  of  the  given  name,  then  the 
local  registrar  shall  make  out  and  deliver  to  the  parents  of  the  child,  or 
informant,  a  special  blank  for  the  supplemental  report  of  the  given  name 
of  the  child,  which  shall  be  filled  out  as  directed,  and  returned  to  the  local 
registrar  as  soon  as  the  child  shall  have  been  named.  ['11,  c.  191,  §  15, 
p.  639.] 

Hist.     '11,  c.  191,  §   15,  p.  639. 

Statistical  Data. 
§  1086p.      Registration    of    physicians,    mid  wives    and    undertakers. 

Every  physician,  midwife  and  undertaker  shall,  without  delay,  register  his 
or  her  name,  address  and  occupation  with  the  local  registrar  of  the  district 
in  which  he  or  she  resides,  or  may  hereafter  establish  a  residence;  and 
shall  thereupon  be  supplied  by  the  local  registrar  with  a  copy  of  this 
article,  together  with  such  rules  and  regulations  as  may  be  prepared  by 
the  state  registrar  relative  to  its  enforcement.  Within  30  days  after  the 
close  of  each  calendar  year,  each  local  registrar  shall  make  a  return  to  the 
state  registrar  of  all  physicians,  midwives,  or  undertakers  who  have  been 
registered  in  his  district  during  the  whole  or  any  part  of  the  preceding 
calendar  year:  Provided,  That  no  fee  or  other  compensation  shall  be 
charged  by  the  local  registrars  to  physicians,  midwives  or  undertakers  for 
registering  their  names  under  this  section  or  making  returns  thereof  to 
the  state  registrar.     ['11,  c.  191,  §  16,  p.  640.] 

Hist.     '11,  c.  191,  §  16,  p.  640. 

§  1086q.  Statistical  records  to  be  kept  by  hospitals.  All  superin- 
tendents or  managers,  or  other  persons  in  charge  of  hospitals,  almshouses, 
lying-in  or  other  institutions,  public  or  private,  to  which  persons  resort 
for  treatment  of  diseases,  confinement,  or  are  committed  by  process  of 
law,  are  hereby  required  to  make  a  record  of  all  the  personal  and  statistical 
particulars  relative  to  the  inmates  in  their  institutions  at  the  date  of  ap- 
proval of  this  article,  that  are  required  in  the  forms  of  the  certificates 
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provided  for  by  this  article,  as  directed  by  the  state  registrar ;  and  there- 
after such  record  shall  be,  by  them,  made  for  all  future  inmates  at  the 
time  of  their  admission ;  and  in  case  of  persons  admitted  or  committed  for 
medical  treatment  of  disease,  the  physician  in  charge  shall  specify  for 
entry  in  the  record,  the  nature  of  the  disease,  and  where,  in  his  opinion, 
it  was  contracted.  The  personal  particulars  and  information  required  by 
this  section  shall  be  obtained  from  the  individual  himself  if  it  is  practicable 
to  do  so;  and  when  they  can  not  be  so, obtained,  they  shall  be  secured  in 
as  complete  a  manner  as  possible  from  relatives,  friends,  or  other  persons 
acquainted  with  the  facts.     ['11,  c.  191,  §  17,  p.  640.] 

Hist.     '11,  c.  191,  §  17,  p.  640. 

§  1086r.      Statistical  forms  and  records:      Duties  of  state  registrar. 

The  state  registrar  shall  prepare,  print  and  supply  to  all  registrars  all 
blanks  and  forms  used  in  registering,  recording  and  preserving  the  re- 
turns, or  in  otherwise  carrying  out  the  purposes  of  this  article ;  and  shall 
prepare  and  issue  such  detailed  instructions  as  may  be  required  to  secure 
the  uniform  observance  of  its  provisions  and  the  maintenance  of  a  perfect 
system  of  registration.  And  no  other  blanks  shall  be  used  than  those  sup- 
plied by  the  state  registrar.  He  shall  carefully  examine  the  certificates 
received  monthly  from  the  local  registrars,  and  if  any  such  are  incomplete 
or  unsatisfactory,  he  shall  require  such  further  information  to  be  fur- 
nished as  may  be  necessary  to  make  the  record  complete  and  satisfactory. 
And  all  physicians,  midwives,  informants  or  undertakers  connected  with 
any  case,  and  all  other  persons  having  knowledge  of  the  facts,  are  hereby 
required  to  furnish  such  information  as  they  may  possess,  regarding  any 
birth  or  death,  upon  demand  of  the  state  registrar,  in  person,  by  mail,  or 
through  the  local  registrar.  He  shall  further  arrange,  bind  and  perma- 
nently preserve  the  certificates  in  a  systematic  manner,  and  shall  prepare 
and  maintain  a  comprehensive  and  continuous  card  index  of  all  births  and 
deaths  registered ;  the  cards  to  show  the  name  of  child  or  deceased,  place 
and  date  of  birth  or  death,  number  of  certificate,  and  the  volume  in  which 
it  is  contained.  He  shall  inform  all  registrars  what  diseases  are  to  be 
considered  as  infectious,  contagious,  or  communicable  and  dangerous  to  the 
public  health,  as  decided  by  the  state  board  of  health,  in  order  that  when 
deaths  occur  from  such  diseases,  proper  precautions  may  be  taken  to  pre- 
vent the  spreading  of  dangerous  diseases.     ['11,  c.  191,  §  18,  p.  640.] 

Hist.     '11,  c.  191,  §  18,  p.  640. 

§  1086s.  Same:  Duties  of  local  registrars.  It  shall  be  the  duty 
of  the  local  registrars  to  supply  blank  forms  of  certificates  to  such  per- 
sons as  require  them.  Each  local  registrar  shall  carefully  examine  each 
certificate  of  birth  or  death  when  presented  for  record,  to  see  that  it  has 
been  made  out  in  accordance  with  the  provisions  of  this  article  and  the 
instructions  of  the  state  registrar ;  and  if  any  certificate  of  death  is  incom- 
plete or  unsatisfactory,  it  shall  be  his  duty  to  call  attention  to  the  defects 
in  the  return,  and  to  withhold  issuing  the  burial  or  removal  permit  until 
they  are  corrected.  If  the  certificate  of  death  is  properly  executed  and 
complete,  he  shall  then  issue  a  burial  or  removal  permit  to  the  undertaker : 
Provided,  That  in  case  the  death  occurred  from  some  disease  that  is  held 
by  the  state  board  of  health  to  be  infectious,  contagious,  or  communicable 
and  dangerous  to  the  public  health,  no  permit  for  the  removal  or  other 
disposition  of  the  body  shall  be  granted  by  the  registrar,  except  under 
such  conditions  as  may  be  prescribed  by  the  state  board  of  health.  If  a 
certificate  of  birth  is  incomplete,  he  shall  immediately  notify  the  inform- 
ant, and  require  him  to  supply  the  missing  items  if  they  can  be  obtained. 
He  shall  then  number  consecutively  the  certificates  of  birth  and  death,  in 
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two  separate  series,  beginning  with  the  number  one  for  the  first  birth  and 
the  first  death  in  each  calendar  year,  and  sign  his  name  as  registrar  in 
attest  of  the  date  of  filing  in  his  office.  He  shall  also  make  a  complete  and 
accurate  copy  of  each  birth  and  death  certificate  registered  by  him  in  a 
record  book  of  approved  form,  to  be  kept  and  permanently  preserved  in 
his  office  as  the  local  record  of  such  birth  and  death,  in  such  manner  as 
directed  by  the  state  registrar;  and  he  shall,  on  the  10th  day  of  each  month, 
transmit  to  the  state  registrar  all  original  certificates  registered  by  him 
during  the  preceding  month ;  and  if  no  births  or  deaths  occurred  in  any 
month,  he  shall,  on  the  10th  day  of  the  following  month,  report  that  fact 
to  the  state  registrar  on  a  card  provided  for  this  purpose.  ['11,  c.  191, 
§19,  p.  641.] 

Hist.     '11,  c.  191,  §  19,  p.  641. 

§  1086t.  Compensation  of  local  registrars.  Each  local  registrar 
shall  be  entitled  to  be  paid  the  sum  of  25  cents  for  each  birth  and  each 
death  certificate  properly  and  completely  made  out  and  registered  with 
him,  and  correctly  copied  and  promptly  returned  by  him  to  the  state  regis- 
trar, as  required  by  this  article.  And  in  case  no  births  or  deaths  were 
registered  during  any  month,  the  local  registrar  shall  be  entitled  to  be 
paid  the  sum  of  25  cents  for  each  report  to  that  effect,  promptly  made  in 
accordance  with  this  article:  Provided,  hotvever,  That  compensation  for 
such  services  may  be  fixed  by  the  city  council  or  other  governing  body  of 
such  city,  incorporated  town,  or  registration  district.  All  amounts  payable 
to  registrars,  outside  of  cities  or  incorporated  towns,  under  provisions  of 
this  section  shall  be  paid  by  the  treasurer  of  the  county  in  which  the  regis- 
tration districts  are  located,  upon  certification  by  the  state  registrar.  All 
amounts  payable  to  registrars  of  cities  and  incorporated  towns  under  the 
provisions  of  this  section  shall  be  paid  by  the  treasurer  of  such  city  or 
town  comprising  such  registration  district  upon  certification  by  the  state 
registrar,  and  the  state  registrar  shall  semiannually  certify  to  the  treas- 
urers of  the  several  counties  the  number  of  births  and  deaths  registered, 
with  the  names  of  the  local  registrars  and  the  amounts  due  each  at  the 
rates  fixed  herein :  Provided,  however,  That  no  warrant  shall  be  issued  to 
any  local  registrar  where  notice  is  previously  given  by  the  state  registrar 
to  the  auditor,  city  clerk,  or  other  proper  officer  of  such  registration  dis- 
trict that  the  local  registrar  has  failed  to  comply  with  the  rules  and  regu- 
lations of  the  state  board  of  health  and  bureau  of  vital  statistics  and  the 
instruction  of  the  state  registrar.     ['13,  c.  39,  §  2,  p.  142.] 

Hist.     '11,  c.  191,  §  20,  p.  642  ;  am.  '13,  c.  39,  §  2,  within  the  hands  of  the  governing  body  of  such  mu- 
p.   142.  nicipalities,    and   the    language    used   thereafter    pre- 
payment of  registrars:     The  above  provisions  un-  clwJM  the  idea  of  the  payment  of  registrars   acting 
doubtedly  place  the   power   to    fix   the   compensation  ^hin  incorporated  cities  or  villages  by  such  county 
of    the    registrar    in    incorporated    cities    and    towns  ofncer.     U.  A.  u.    11-1<2,  p.  4b. 

§  1086u.  Fees  for  certified  copies  and  searches.  The  state  registrar 
shall,  upon  request,  furnish  any  applicant  a  certified  copy  of  the  record  of 
any  birth  or  death  registered  under  the  provisions  of  this  article,  for  the 
making  and  certification  of  which  he  shall  be  entitled  to  a  fee  of  50  cents, 
to  be  paid  by  the  applicant ;  and  any  such  copy  of  the  record  of  a  birth  or 
death,  when  properly  certified  by  the  state  registrar  to  be  a  true  copy 
thereof,  shall  be  prima  facie  evidence  in  all  courts  and  places  of  the  facts 
therein  stated.  For  any  search  of  the  files  and  records,  when  no  certified 
copy  is  made,  the  state  registrar  shall  be  entitled  to  a  fee  of  50  cents  for 
each  hour  or  fractional  part  of  an  hour  of  the  time  of  search,  to  be  paid 
by  the  applicant.  And  the  state  registrar  shall  keep  a  true  and  correct 
account  of  all  fees  by  him  received  under  these  provisions  and  turn  the 
same  over  to  the  state  treasurer.     ['11,  c.  191,  §  21,  p.  642.] 

Hist.     '11,  c.   191,   §  21,  p.  642. 
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§  1086v.  Penalties  for  violations  of  article.  If  any  physician  who 
was  in  medical  attendance  upon  any  deceased  person  at  the  time  of  death 
shall  neglect  or  refuse  to  make  out  and  deliver  to  the  undertaker,  sexton, 
or  other  person  in  charge  of  the  interment,  removal,  or  other  disposition 
of  the  body,  upon  request,  the  medical  certificate  of  the  cause  of  death, 
hereinbefore  provided  for,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  not  less  than  $5  nor  more  than 
$50 ;  and  if  any  physician  shall  knowingly  make  a  false  certification  of  the 
cause  of  death,  in  any  case,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  not  less  than  $50  nor  more 
than  $300 ;  and  any  physician  or  midwife  in  attendance  upon  a  case  of  con- 
finement, or  any  other  person  charged  with  responsibility  for  reporting 
births,  in  the  order  named  in  section  1086m  of  this  article,  who  shall  neg- 
lect or  refuse  to  file  a  proper  certificate  of  birth  with  the  local  registrar, 
within  the  time  required  by  this  article,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  not  less  than  $10  nor 
more  than  $300. 

And  if  any  undertaker,  sexton,  or  other  person  acting  as  undertaker, 
shall  inter,  remove,  or  otherwise  dispose  of  the  body  of  any  deceased  per- 
son, without  having  received  a  burial  or  removal  permit  as  herein  pro- 
vided, he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  less  than  $25  nor  more  than  $300. 

And  any  registrar,  deputy  registrar,  or  subregistrar  who  shall  neglect 
or  fail  to  enforce  the  provisions  of  this  article  in  his  district,  or  shall  neg- 
lect or  refuse  to  perform  any  of  the  duties  imposed  upon  him  by  this  article 
or  by  the  instructions  and  directions  of  the  state  registrar,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  not 
less  than  $25  nor  more  than  $300. 

And  any  person  who  shall  wilfully  alter  any  certificate  of  birth  or 
death,  or  the  copy  of  any  certificate  of  birth  or  death  on  file  in  the  office 
of  the  local  registrar,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  not  less  than  $100  nor  more  than  $300, 
or  be  imprisoned  in  the  county  jail  not  exceeding  90  days,  or  suffer  both 
fine  and  imprisonment,  in  the  discretion  of  the  court. 

And  any  other  person  or  persons  who  shall  violate  any  of  the  pro- 
visions of  this  article,  or  who  shall  wilfully  neglect  or  refuse  to  perform 
any  duties  imposed  upon  them  by  the  provisions  of  this  article,  or  shall 
furnish  false  information  to  a  physician,  undertaker,  midwife,  or  inform- 
ant, for  the  purpose  of  making  incorrect  certification  of  births  or  deaths, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  $10  nor  more  than  $200. 

And  any  transportation  company  or  common  carrier,  transporting  or 
carrying,  or  accepting  through  its  agents  or  employees  for  transportation 
or  carriage,  the  body  of  any  deceased  person,  without  an  accompanying 
permit  issued  in  accordance  with  the  provisions  of  this  article,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fined  not  less  than  $50  nor  more  than  $300 :  Provided,  That  in  case  the 
death  occurred  outside  of  the  state  and  the  body  is  accompanied  by  a  cer- 
tificate of  death,  burial  or  removal,  or  transit  permit  issued  in  accordance 
with  the  law  or  board  of  health  regulations  in  force  where  the  death  oc- 
curred, and  approved  by  the  Idaho  state  board  of  health,  such  death  cer- 
tificate, burial  or  removal  or  transit  permit  may  be  held  to  authorize  the 
transportation  or  carriage  of  the  body  into  or  through  the  state.  ['11,  c. 
191,  §  22,  p.  643.] 

Hist.     '11,  c.   191,  §  22,  p.  643. 
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§  1086w.  Enforcement  of  article.  Local  registrars  are  hereby 
charged  with  the  strict  and  thorough  enforcement  of  the  provisions  of 
this  article  in  their  several  districts,  under  the  supervision  and  direction 
of  the  state  registrar;  and  they  shall  make  an  immediate  report  to  the 
state  registrar  of  any  violation  of  this  law  coming  to  their  notice  by  obserr. 
vation  or  upon  complaint  of  any  person,  or  otherwise.  The  state  regis- 
trar is  hereby  charged  with  the  thorough  and  efficient  execution  of  the 
provisions  of  this  article  in  every  part  of  the  state,  and  with  supervisory 
power  over  local  registrars,  to  the  end  that  all  of  its  requirements  shall  be 
uniformly  complied  with.  He  shall  have  authority  to  investigate  cases  of 
irregularity  or  violation  of  law,  personally  or  by  accredited  representative, 
and  all  registrars  shall  aid  him,  upon  request,  in  such  investigations.  When 
he  shall  deem  it  necessary,  he  shall  report  cases  of  violation  of  any  of  the 
provisions  of  this  article  to  the  prosecuting  attorney  of  the  county,  with  a 
statement  of  the  facts  and  circumstances,  and  when  any  such  case  is  re- 
ported to  him  by  the  state  registrar,  the  prosecuting  attorney  shall  forth- 
with initiate  and  promptly  follow  up  the  necessary  court  proceedings 
against  the  parties  responsible  for  the  alleged  violations  of  law;  and  upon 
request  of  the  state  registrar,  the  attorney  general  shall  likewise  assist  in; 
the  enforcement  of  the  provisions  of  this  article.    ['11,  c.  191,  §  23,  p.  644.] 

Hist.     '11,  c.  191,  §  23,  p.  644. 

§  1086x.  Registration  system  herein  provided  exclusive.  No  sys- 
tem for  the  registration  of  births  and  deaths  shall  be  maintained  in  any) 
of  the  several  municipalities  of  this  state  other  than  the  one  provided  for 
and  established  by  this  article. 

Hist.     '11,  c.   191,   §  27,  p.  646.     Revised  by  omis- 
sion of  obsolete  repealing  clauses. 

§  1087.  Reports  to  board.  In  order  to  afford  the  state  board  of 
health  better  advantages  for  obtaining  knowledge  important  to  be  incor- 
porated with  that  collected  through  special  investigations  and  from  other 
sources,  it  shall  be  the  duty  of  all  officers  of  the  state,  the  physicians  of 
all  mining  or  other  incorporated  companies,  the  superintendent  or  other 
person  in  charge  of  any  public,  private  or  parochial  hospital,  and  the  presi- 
dent or  agent  of  any  company  chartered,  organized  or  transacting  business 
under  the  laws  of  this  state,  so  far  as  practicable,  to  furnish  to  the  state 
board  of  health  any  information  bearing  upon  the  public  health  which 
may  be  requested  by  said  board,  for  the  purpose  of  enabling  it  better  to 
perform  the  duties  of  collecting  and  distributing  useful  knowledge  on 
this  subject.     [R.  C.  §  1087.] 

Hist.     '07,  p.  182,  §  8  ;  am.  R.  C.  §   1087. 

Registration  of  Marriages. 
§  1088.      Registers   of   marriage:      Kept   by   person   officiating.      All 

persons  who  perform  the  marriage  ceremony  must  keep  a  register  of  the 
time  and  place  of  each  marriage  so  celebrated,  the  residence,  the  names 
in  full,  the  place  of  birth,  the  age  of  each  party,  and  whether  either  party 
has  ever  before  been  married,  and  if  so,  whether  divorced.  ['11,  c.  191,  § 
24,  subd.  1088,  p.  645.] 

Hist.      '07,    p.    182,    §§    9,    10,    11,    reenacted   R.   C. 
§  1088  ;  am.  '11,  c.  191,  §  24,  subd.  1088,  p.  645. 

§  1089.  Same:  Filing.  All  persons  registering  marriages  must 
quarterly  file  with  the  county  recorder  a  certified  copy  of  their  register. 
['11,  c.  191,  §  24,  subd.  1089,  p.  645.] 

Hist.     '07,  p.   182,   §    12,   reenacted  R.   C.   §    1089; 
am.   '11,  c     191,   §  24,  subd.   1089,  p.  645. 

§  1090.  Same :  To  be  kept  by  county  recorder.  The  county  recorder 
must  provide  and  keep  a  register  to  be  known  as  the  register  of  marriages 
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in  which  marriages  certified  to  him  must  be  entered  and  numbered  in  the 
order  in  which  they  are  reported  to  him,  and  must  be  properly  indexed. 
There  must  be  stated  in  each  register,  in  separate  columns  properly  head- 
ed, the  various  facts  contained  in  the  certificates  and  the  name  and  official 
or  clerical  position  of  the  person  making  the  report.  The  recorder  must 
carefully  examine  each  report  and  register  the  same  marriage  but  once, 
although  it  may  be  reported  by  different  persons.  ['11,  c.  191,  §  24,  subd. 
1090,  p.  645.] 

Hist.  '07,  p.  182,  §  13,  reenacted  R.  C.  §  1090  ; 
am.  '11,  c.  191,  §  24,  subd.  1090,  p.  645. 

§1091.  Same:  Report  to  secretary  of  state  board.  The  county  re- 
corder must,  every  three  months,  and  within  30  days  after  the  end  of  the 
quarter,  transmit  to  the  secretary  of  the  state  board  of  health,  at  Boise, 
Idaho,  a  certified  abstract  of  the  register  of  marriages  prepared  in  the 
manner  prescribed  in  the  instructions  of  the  secretary,  and  upon  blanks 
furnished  by  him  for  that  purpose.     ['11,  c.  191,  §  24,  subd.  1091,  p.  645.] 

Hist.  '07,  p.  182,  §  14,  reenacted  R.  C.  §  1091  ; 
am.  '09,  p.  153  H.  B.  171,  §  1,  subd.  1091;  am.  'il, 
c.  191,  §  24,  subd.  1091,  p.  645. 

§  1092.  Fees  for  marriage  records.  The  county  recorders  shall  per- 
form the  duties  required  of  them  by  this  chapter  without  compensation, 
other  than  their  salary :  Provided,  That,  for  a  certified  copy  of  the  record 
of  marriage,  they  shall  receive  a  fee  of  $1  to  be  paid  by  the  person  to  whom 
such  copy  is  furnished,  and  reported  by  them  as  in  the  case  of  other  fees. 
[11,  c.  191,  §  24,  subd.  1092,  p.  645.] 

Hist.  '07,  p.  182,  §  15,  reenacted  R.  C.  §  1092; 
am.   '11,  c.   191,   §   24,  subd.   1092,  p.  645. 

§  1093.  Failure  to  perform  duties:  Punishment.  Any  person  on 
whom  a  duty  is  imposed  by  the  five  preceding  sections,  who  fails,  neglects 
or  refuses  to  perform  the  same  as  herein  required,  shall  be  deemed  guilty 
of  a  misdemeanor  and  on  conviction  thereof  shall  be  fined  not  exceeding 
$50,  or  be  imprisoned  in  the  county  jail  not  exceeding  90  days,  or  be  pun- 
ished by  both  such  fine  and  imprisonment.     [R.  C.  §  1093.] 

Hist.     '07,  p.  182,  §  16  ;  am.  R.  C.  §  1093. 

ARTICLE  3. 
LOCAL  BOARDS  OF  HEALTH. 
Note:     For  various  crimes  against  public  health  and  safety,  see  §§  6908-35. 

§  1095.  Constitution  and  officers.  The  board  of  county  commission- 
ers must,  biennially  at  their  regular  meeting  in  January,  appoint  a  licensed 
physician  residing  in  the  county,  who  shall  be  known  as  the  county  phy- 
sician. 

The  board  of  county  commissioners  of  each  and  every  county  in  this 
state  shall  be  constituted  a  county  board  of  health  for  such  county,  and 
said  county  board  of  health's  jurisdiction  shall  be  coextensive  with  the 
boundaries  of  said  county.  The  chairman  of  the  board  of  county  commis- 
sioners shall  be  president  of  the  county  board  of  health,  and  the  county 
health  officer  shall  be  the  clerk  thereof.  They  shall  at  their  regular  meet- 
ing in  January,  appoint  a  legally  qualified  physician,  county  health  officer, 
whose  term  of  office  shall  be  for  two  years  from  January,  next  following 
each  general  election,  and  shall  fix  his  compensation. 

The  county  health  officer  shall  be  ex  officio  member  of  the  county  board 
of  health  and  shall  be  the  executive  officer  thereof  and  may  be  or  may  not 
be  county  physician.  The  county  board  of  health  may  appoint  as  many 
sanitary  officers  as  they  deem  necessary  and  fix  the  compensation  of  all 
appointees,  who  shall  serve  during  the  pleasure  of  the  board. 

Any  vacancy  in  such  board  caused  by  death,  resignation  of  county 
health  officer,  or  by  his  refusal  to  act,  must  be  filled  by  appointment  by 
the  commissioners. 
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The  county  board  of  health  shall  be  empowered  to  make  its  own  local 
rules  and  regulations,  which  shall  not  be  inconsistent  with  law  nor  with 
the  rules  and  regulations  of  the  state  board  of  health  and  must  make  and 
establish  for  the  county  or  any  district  or  place  therein,  such  sanitary  rules 
and  regulations  as  they  may  deem  necessary  and  proper  to  prevent  the 
outbreak  and  spread  of  dangerous,  contagious  and  infectious  disease,  which 
rules  and  regulations  shall  take  effect  from  and  after  their  approval  by 
the  state  board  of  health. 

When  any  locality  is  in  need  of  a  health  officer,  the  secretary  of  the 
county  board  of  health  may  appoint  a  local  physician  to  act  as  deputy 
health  officer,  and  the  expenses  of  such  deputy  health  officer  shall  be  paid 
in  the  same  manner  as  all  other  county  expenses.  Cities  and  villages  and 
other  localities,  in  which  there  is  need  therefor,  may  organize  a  local  board 
of  health  to  be  composed  of  at  least  one  physician,  who  shall  be  the  execu- 
tive officer  of  such  local  board,  and  two  other  persons  who  may  or  may  not 
be  physicians.  If,  however,  there  is  no  physician  residing  in  the  city, 
village  or  other  locality,  others  may  act.  Such  local  boards  of  health  shall 
act  under  the  authority  and  direction  of  the  county  board  of  health  for  the 
county  in  which  such  city,  village  or  other  locality  may  be  situated,  and 
shall  report  to  said  county  board  of  health.  All  necessary  expense  incurred 
by  the  said  county  board  of  health  in  enforcing  the  provisions  of  this 
article  must  be  paid  for  out  of  the  general  treasury  from  the  current  ex- 
pense fund  of  the  county,  as  other  bills  chargeable  against  said  current 
expense  fund  are  audited  and  paid. 

Every  health  officer  appointed  under  the  provisions  of  this  article  shall 
be,  whenever  the  same  is  practicable,  a  reputable  physician  licensed  under 
the  laws  of  the  state  of  Idaho,  and  shall  hold  his  office  during  the  pleasure 
of  the  board  and  until  his  successor  shall  have  been  duly  appointed  and 
qualified,  and  in  case  of  the  occurrence  of  a  vacancy  in  his  office,  the  board 
of  health  shall  immediately  fill  the  same  by  a  new  appointment.  ['13,  c. 
140,  §  1,  p.  495.] 

Hist.     '07,  p.  182,  §  19  ;  am.  R.  C.  §  1095  ;  am.  '09,  tinuing  body  and  its  rules  and  regulations  continue 

p.  153.  H.  B.  171,  §  1,  which  amendment  apparently  until    supplanted    by    new    ones,    notwithstanding    a 

adopted  some  of  the  provisions  of  §§  1109,  1110,  1113,  change    in    the   personnel    of    the    board.      Corker    v. 

which  were  repealed;  am.  '13,  c.  140,  §  1,  p.  495.  Pence   (1906)    12  I.  152,  85  P.  388. 

Cited:     Castle  v.   Bannock  Co.   (1901)    8  I.   124,  67  Power  of    board:      The   authority  of   the  board   of 

P.    35.  health  in  adopting  sanitary  rules  as  provided  in  this 

Organization   of   the   board:      The   organization    of  section  would  apply  to  the  sale  of  infected  milk  or 

the  county  board  of  health  is  completed  by  the   ap-  ?ny,°.^er  imp"re  food,  which  would  come  within  the 

Pointment   of   a   physician   to   act   with   the   commis-  inhibition  of  the  statute,  or  would  be  in  a  condition 

sioners  on   such  board.      Corker  v.   Pence    (1906)    12  !lk/ly   to   cause   or   spread   dangerous,    contagious   or 

I     1 59     85   P     388  infectious  diseases.     O.  A.   G.     09-10,   p.   66. 

Employment  of  physician:     The  individual   action  Citr  *>oardf  of  health:     The  city  boards  of  health 

of  the  chairman  of  the  board  of  county  commission-  f»re,  "nd%u*he    Jurisdiction    of   the   county   board    of 

ors  in  employing  a  physician  to  look  after  smallpox  hea>th-     Thls  mea"s  the  county  physician  may  take 

patients  does  not  create  a  charge  against  the  county.  6UCh  measures  as  he  sees  fit  in  regulating  the  spread 

Castle  v.  Bannock  Co.   (1901)   8  I.   124,  67  P.  35.  ?f  diseases  ma  city  even  though  there  may  be  a  city 


Duration  of  rules:     The  board  of  health  is  a  con- 


board  of  health.     O.  A.  G.  '11-12,  p.  46. 


§  1096.  Meetings  and  powers  of  boards.  The  local  board  of  health 
of  each  county  and  municipality  shall  meet  quarterly  in  the  months  of 
January,  April,  July  and  October,  and  as  much  oftener  as  they  may  deem 
necessary,  and  may  adopt  all  needful  rules  and  regulations  for  the  gov- 
ernment of  their  respective  bodies,  subject  to  the  provisions  of  this  article. 
They  shall  establish  the  salaries  of  their  respective  health  officers,  and 
shall  regulate  all  fees  and  charges  in  connection  with  their  own  regula- 
tions; they  shall  act  in  conjunction  with  the  state  board  of  health  and  re- 
port quarterly  to  said  board  such  facts  in  reference  to  the  sanitary  condi- 
tion of  their  respective  counties  or  municipalities  as  they  may  deem  im- 
portant or  necessary,  or  as  required  by  the  state  board  of  health :  Provided, 
That  if  there  is  a  regular  salaried  county  physician,  it  shall  be  his  duty  to 
attend  to  all  quarantined  patients  who  are  unable  to  pay,  without  extra 
charge,  and  in  no  case  shall  the  fees  allowed  to  physicians  for  their  services 
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as  local  health  officers  exceed  the  regular  fees  of  physicians  for  similar 
services,  and  no  extra  charge  shall  be  made  nor  allowed  in  any  case  for 
admitting  any  patient  or  releasing  him  from  quarantine.  P07,  p.  182,  §  20.] 

Hist.     '07,  p.  182,  §  20,  reenacted  R.  C.  §   1096. 

§  1097.  Suppression  of  nuisances.  Such  local  board  of  health  shall 
take  cognizance  of  all  unhealthy  nuisances  within  the  limits  of  their  sani- 
tary jurisdiction;  and  every  person  or  corporation  refusing  or  neglecting, 
after  due  notice,  to  comply  with  the  requirements  of  said  board  in  this 
respect  shall  be  liable  to  a  penalty  of  not  exceeding  $50  or  imprisonment 
in  the  county  jail  for  not  more  than  60  days,  or  to  both  such  fine  and  im- 
prisonment. All  questions  arising  between  local  boards  as  to  jurisdiction 
or  their  relative  duty  in  the  abatement  of  any  particular  nuisance  shall  be 
referred  to  the  state  board  of  health  for  settlement.     ['07,  p.  182,  §  21.] 

Hist.     '07,  p.  182,  §  21,  reenacted  R.  C.  §  1097. 

§  1097a.      Sanitary  inspection   of  public   buildings   and   schools.      It 

shall  be  the  duty  of  all  county  boards  of  health  to  provide  for  the  examina- 
tion by  the  secretary  into  the  sanitary  condition  of  all  county  buildings  and 
jails  and  other  public  institutions,  at  least  once  every  year,  before  the  1st 
of  May,  and  as  near  said  day  as  may  be  practicable,  and  such  examining 
officer  shall  file  a  complete  report  within  15  days  after  said  1st  day  of  May, 
with  the  secretary  of  state  board  of  health.  It  shall  also  be  the  duty  of 
all  county  boards  of  health  to  provide  promptly  for  the  examination  by 
the  secretary  into  the  sanitary  condition  of  any  school  building  in  the 
county,  upon  a  request  for  such  an  examination  by  the  county  superin- 
tendent of  public  instruction.  The  examining  officer  shall  file  a  complete 
report  within  15  days  after  such  examination  of  a  school  building  with 
the  secretary  of  the  state  board  of  health.     ['17,  c.  Ill,  p.  389.] 

Hist.  R.  C.  §  1097a,  enacted  by  '09,  p.  153,  H.  B. 
171,  S  2;  am.  '13,  c.  140,  §  l.subd.  1097a,  p.  497; 
am.  '17,  c.  Ill,  p.  389. 

§  1097b.  Quarantine  districts.  The  board  of  health  of  any  county 
may  declare  quarantine  therein  or  in  any  particular  district  or  place  there- 
in, against  the  introduction  of  dangerous,  contagious  or  infectious  disease 
prevailing  in  any  state,  county  or  place,  or  of  any  or  all  persons  and  things 
liable  to  spread  such  dangerous,  contagious  and  infectious  disease.  The 
said  county  board  has  authority  and  power  to  enforce  such  quarantine 
until  the  same  is  raised  by  themselves  and  may  confine  such  afflicted  person 
or  persons  liable  to  spread  such  dangerous,  contagious  or  infectious  dis- 
ease to  the  house  or  premises  in  which  he  or  she  resides,  or,  if  deemed^ 
advisable,  to  a  place  to  be  provided  for  them  for  that  purpose.  And  when  J 
any  contagious  or  infectious  disease  shall,  in  the  opinion  of  the  state  board 
of  health,  become  or  threaten  to  become  epidemic  in  any  city,  village,  or 
county,  and  the  local  authorities  shall  neglect  or  refuse  to  enforce  meas- 
ures which,  in  the  opinion  of  the  state  board  of  health,  are  efficient  for  its 
prevention,  the  state  board  of  health,  or  its  executive  officer,  on  the  order 
of  the  president  of  said  board,  may  appoint  a  medical  or  sanitary  officer, 
and  such  assistants  as  he  may  require,  and  authorize  him  to  enforce  such 
orders  or  regulations  as  said  board  or  its  executive  officer  may  deem  neces- 
sary, the  expense  thereof  to  be  paid  by  that  municipality  or  county  in 
which  such  services  are  rendered  out  of  its  general  fund.  The  term  "dan- 
gerous, contagious,  or  infectious  disease"  shall  be  construed  and  under- 
stood to  mean  such  disease  or  diseases  as  the  state  board  of  health  shall 
designate  as  contagious  or  infectious  and  dangerous  to  the  public  health. 
['13,  c.  140,  §  1,  p.  497.] 

Hist.     R.  S.  §  1153;  am.  '03,  p.  364,  §  1,  reenacted  Cited:      Castle    v.    Bannock    Co.    (1901)    8    I.    124. 

R.  C.   §   1112;  am.  by  repeal  and  substitution  R.  C.        (57  P.  35. 
S   1097b,  enacted  by  '09,  p.   153,  H.  B.  171,  §  2  ;  am. 
'13,  c.  140,  §  1,  p.  497. 
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§  1098.      Duties  of  local  health  officers:      Penalty  for  violations.      It 

shall  be  the  duty  of  every  county  health  officer,  immediately  after  his  ap- 
pointment, to  transmit  to  the  secretary  of  said  board  of  health  his  full 
name  and  post  office  address ;  he  shall  keep  accurate  record  of  the  proceed- 
ings of  the  local  board  of  which  he  is  the  secretary,  as  well  as  his  own 
official  acts,  and  furnish  a  report  thereof  monthly  to  the  secretary  of  the 
state  board  of  health :  Provided,  however,  That  any  epidemic  shall  be  re- 
ported immediately,  together  with  such  other  information  in  regard  to 
the  sanitary  condition  of  his  jurisdiction  as  he  may  deem  interesting  or 
valuable  for  publication  in  the  annual  report  of  the  state  board  of  health. 
He  shall  receive  for  his  services  as  health  officer,  such  reasonable  compen- 
sation as  his  board  may  allow  to  be  paid  out  of  the  county  treasury,  this 
compensation  to  be  fixed  separately  from  that  of  the  county  physician,  and 
for  every  failure  or  neglect  of  said  health  officer  to  perform  any  of  the 
duties  prescribed  in  this  article,  he  shall  be  held  guilty  of  a  misdemeanor. 
Every  municipal  or  local  health  officer  shall  make  a  similar  report  as  re- 
quired by  the  county  health  officer  to  the  secretary  of  the  county  board  of 
health.  *v 

Any  health  officer  who  shall  refuse  or  neglect  to  obey  or  enforce  the 
rules  or  regulations  or  orders  of  the  state  board  of  health  or  who  shall   I 
refuse  or  neglect  to  make  prompt  and  accurate  reports  to  the  state  board    f 
of  health  may  be  removed  as  health  officer  by  the  state  board  of  health,  and 
shall  not  again  be  reappointed  except  with  the  consent  of  the  state  board   1 
of  health. 

Any  member  of  a  city  or  county  board  of  health  who  shall  violate  or 
refuse  or  neglect  to  obey  or  enforce  any  of  the  rules,  regulations  or  orders 
of  the  state  or  county  boards  of  health  made  for  the  prevention,  suppres- 
sion, or  control  of  any  dangerous,  contagious,  or  infectious  disease,  or  for 
the  protection  of  the  health  of  the  people  of  this  state,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than  $10  nor 
more  than  $200,  and  shall  be  removed  from  office.     ['13,  c.  140,  §  1,  p.  497.] 

Hist.  '07,  p.  182,  §  22,  reenacted  R.  C.  §  1098  ; 
am.  '09,  p.  153,  H.  B.  171,  §  1  ;  am.  '13,  c.  140,  §  1, 
P.   497. 

§  1099.  Reportable  diseases.  Any  physician  or  other  person  called 
to  attend  any  person  who  is  suffering  from  smallpox,  cholera,  plague,  yel- 
low fever,  typhus  fever,  diphtheria,  membranous  croup,  scarlet  fever, 
typhoid  fever,  infantile  paralysis  and  cerebrospinal  meningitis,  or  any 
other  disease  dangerous  to  the  public  health  or  required  by  the  state  board 
of  health  to  be  reported,  shall  report  the  same  within  24  hours  to  the 
health  officer  within  whose  jurisdiction  such  person  is  found,  giving  in  such 
report  the  name,  age,  sex  and  color  of  the  patient,  and  the  house  or  place 
in  which  such  person  may  be  found ;  and  in  the  case  of  smallpox,  cholera, 
plague,  yellow  fever,  diphtheria,  membranous  croup,  scarlet  fever,  or  in- 
fantile paralysis  and  cerebrospinal  meningitis,  the  attending  physician 
shall  at  once  declare  a  temporary  quarantine,  and  shall  prohibit  entrance 
to  or  exit  from  such  house ;  such  temporary  quarantine  to  remain  in  effect 
only  until  such  time  as  the  proper  health  officer  can  be  notified  and  can  act 
in  the  matter.  In  like  manner  it  shall  be  the  duty  of  the  head  of  the  family, 
and  of  the  owner  or  agent  of  the  owner  of  the  building  in  which  a  person 
resides  who  has  any  of  the  diseases  herein  named  or  provided  against,  or 
in  which  are  the  remains  of  a  person  having  died  of  any  such  disease,  im- 
mediately after  becoming  aware  of  the  fact,  to  give  notice  thereof  to  the 
health  officer.  When  complaint  is  made  or  a  reasonable  belief  exists  that 
an  infectious  or  contagious  disease  prevails  in  any  house  or  any  other 
locality  which  has  not  been  reported  as  hereinbefore  required,  the  board 
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shall  cause  such  house  or  locality  to  be  inspected  by  its  health  officer,  and 
on  discovering  that  such  infectious  or  contagious  disease  exists,  the  board 
may,  as  it  deems  best,  send  such  person  to  a  quarantine  hospital  or  other 
place  provided  for  such  persons,  or  may  restrain  them  or  other  persons 
exposed  within  said  house  from  intercourse  with  other  persons,1  and  pro- 
hibit ingress  and  egress  to  or  from  such  premises.  Any  person,  on  whom 
a  duty  is  imposed  by  the  provisions  of  this  section,  who  fails,  neglects  or 
refuses  to  perform  the  same  as  herein  required,  and  any  person  who  vio- 
lates any  regulation  of  the  physician  attending  a  person  afflicted  with  any 
of  the  diseases  above  mentioned,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  fined  a  sum  not  exceeding  $50,  or  be 
imprisoned  in  the  county  jail  not  exceeding  90  days,  or  shall  suffer  both 
such  fine  and  imprisonment. 

Hist.     '07,   p.    182,    §    23 ;   am.   R.   C.    §    1099 ;   am.  Cross   ref.     Report   of   diseases   to   school   trustees 

'09,    p.    153,    H.    B.    171,    §    1,   which   also   superseded  and      requirements     in      connection      with      schools: 

R.  C.  §  1111  ;  am.  '13,  c.  140,  §  1,  p.  498.     Corrected  38:251-38:254. 
by  omitting  repetitious  matter. 

Cited:      Castle    v.    Bannock    Co.    (1901)    8    I.    124, 
67   P.    35. 

§  1100.  Quarantine  of  infected  premises.  It  shall  be  the  duty  of 
the  local  board  of  health,  when  a  case  of  smallpox,  cholera,  plague,  yellow 
fever,  typhus  fever,  diphtheria,  membranous  croup,  scarlet  fever,  infantile 
paralysis  and  cerebrospinal  meningitis  or  any  other  dangerous,  contagious 
or  infectious  disease  is  reported  within  its  jurisdiction,  to  at  once  cause 
to  be  placed,  in  a  conspicuous  position  on  the  house  wherein  any  of  the 
aforesaid  diseases  occur,  a  quarantine  card  having  printed  on  it  in  large 
letters  the  name  of  the  disease  within,  and  to  prohibit  entrance  to  or  exit 
from  such  house  without  written  permission  from  the  board  of  health. 
No  person  quarantined  by  a  board  of  health  on  account  of  having  a  con- 
tagious disease,  or  for  having  been  exposed  thereto,  shall  leave  such  quar- 
antined house  or  place  without  the  written  permission  of  the  board  of 
health.  Every  physician  attending  a  person  affected  with  any  of  the  afore- 
mentioned diseases,  shall  use  such  precautionary  measures  to  prevent  the 
spread  of  the  disease  as  may  be  required  by  the  board  of  health*  No  per- 
sons shall  remove,  mar,  deface  or  destroy  such  quarantine  card,  which 
shall  remain  in  place  until  after  the  patient  has  been  removed  from  such 
house,  or  has  recovered  and  is  no  longer  capable  of  communicating  the  dis- 
ease, and  the  said  house  and  the  contents  thereof  have  been  properly  puri- 
fied and  disinfected  under  the  direction  of  the  board  of  health ;  and  where 
other  inmates  of  said  house  have  been  exposed  to  and  are  liable  to  become 
ill  of,  any  of  said  diseases,  for  a  period  thereafter,  counting  from  the  com- 
pleting of  disinfection,  as  follows  to  wit,  in  diphtheria  and  membranous 
croup,  14  days;  in  smallpox,  17  days;  in  scarlet  fever,  10  days;  in  cholera 
or  yellow  fever,  7  days;  in  typhus  fever,  21  days.  In  cases  of  measles, 
chicken  pox  and  whooping  cough,  or  either  of  them,  the  board  of  health 
may  require  the  same  report  of  cases,  and  may  enforce  the  same  quarantine 
and  other  preventive  measures,  as  are  provided  for  in  this  article  in  case 
of  scarlet  fever.  The  board  of  health  may  employ  as  many  persons  as  it 
deems  necessary  to  execute  its  orders  and  properly  guard  any  house  or 
place  containing  any  person  or  persons  affected  with  any  of  the  diseases 
named  herein,  or  who  have  been  exposed  thereto,  and  such  persons  shall 
be  sworn  in  as  quarantine  guards,  shall  have  police  powers,  and  may  use 
all  necessary  means  to  enforce  the  provisions  of  this  article  for  the  pre- 
vention of  contagious  or  infectious  diseases,  or  the  orders  of  any  local 
board  of  health  made  in  pursuance  thereof.  Any  person,  on  whom  a  duty 
is  imposed  by  the  provisions  of  this  section,  who  fails,  neglects  or  refuses 
to  perform  the  same  as  herein  required,  shall  be  guilty  of  a  misdemeanor, 
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and  on  conviction  thereof,  shall  be  fined  a  sum  not  exceeding  $50,  or  be 
imprisoned  in  the  county  jail  not  exceeding  90  days,  or  shall  suffer  both 
fine  and  imprisoment.     ['13,  c.  140,  §  2,  p.  499.] 

Hist.     '07,  p.   182,    §   24,   reenacted  R.   C.   §    1100; 
am.   '13,  c.    140,   §    2,   p.  499. 

§  1101.  Exposing  infected  persons  or  articles.  Any  person  who, 
while  suffering  from  smallpox,  cholera,  plague,  yellow  fever,  diphtheria, 
membraneous  croup  or  scarlet  fever,  wilfully  or  unlawfully  exposes  himself 
in  any  street,  shop,  inn,  theater  or  other  public  place  or  public  conveyance, 
or  being  in  charge  of  any  person  so  suffering,  so  exposes  such  sufferer,  or 
gives,  lends,  sells,  transmits  or  exposes,  without  previous  disinfection 
under  the  direction  of  the  board  of  health,  any  bedding,  clothing,  rags  or 
other  things  which  have  been  exposed  to  infection  from  any  such  diseases, 
or  who  knowingly  lets  for  hire  any  house,  room  or  part  of  the  house  in 
which  any  person  has  been  suffering  from  any  such  disease,  prior  to  such 
house,  room  or  part  of  the  house  having  been  disinfected  by  the  board  of 
health  or  under  its  direction,  shall  be  liable  to  a  penalty  of  not  exceeding 
$300,  or  to  imprisonment  not  exceeding  three  months,  or  to  both,  in  the 
discretion  of  the  court.     ['07,  p.  182,  §  25.] 

Hist.     '07,  p.   182,   §   25,  reenacted  R.  C.   §   1101. 

§  1102.  Disinfection  of  houses.  When  the  health  authorities  of  any 
county  or  municipality  are  of  opinion  that  the  cleansing  and  disinfection 
of  any  house  or  part  thereof,  and  of  any  articles  therein  likely  to  retain 
infection,  would  tend  to  prevent  or  check  infectious  diseases,  it  shall  be 
the  duty  of  such  authority  to  cleanse  and  disinfect  such  house,  or  part 
thereof,  and  articles,  and  the  health  authorities  may  recover  the  expenses 
incurred  from  the  owner  or  occupant:  Provided,  That  where  the  owner 
or  occupant  of  any  such  house  or  part  thereof  is,  from  poverty  or  other- 
wise, unable,  in  the  opinion  of  such  health  authority,  effectually  to  carry 
out  the  requirements  of  this  section,  such  authority  may  cleanse  and  dis- 
infect such  house  or  part  thereof,  and  articles,  and  the  municipality  or 
county  in  which  said  house  is  situated  shall  defray  the  expenses  thereof. 
['13,  c.  140,  §  2,  p.  500.] 

Hist.     '07,   p.    182,    §    26,   reenacted  R.   C.    §    1102; 
«nm.   '13,   c.    140,    §   2,   p.   500. 

§  1103.  Disinfection  of  clothing  and  bedding.  Any  local  health  au- 
thority, may  direct  the  disinfection  or  destruction  of  any  bedding,  clothing 
or  other  articles  which  have  been  exposed  to  infection  from  any  dangerous 
infectious  disorder:  Provided,  That  when  any  person  sustains  any  dam- 
ages by  reason  of  the  exercise  of  any  of  the  provisions  of  this  section  in 
relation  to  any  matter  as  to  which  he  is  not  himself  in  default,  reasonable 
compensation  shall  be  made  by  the  municipal  or  county  authorities  to  such 
person.     ['07,  p.  182,  §  27.] 

Hist.     '07,  p.   182,   §   27,  reenacted  R.  C.  §    1103. 

§  1104.  Exclusion  of  exposed  persons  from  schools.  No  person  re- 
siding in  or  occupying  any  house  in  which  there  is  a  person  suffering  from 
smallpox,  cholera,  plague,  typhus  fever,  diphtheria,  membranous  croup, 
chicken  pox,  measles,  mumps,  whooping  cough  or  scarlet  fever,  cerebro- 
spinal meningitis,  infantile  paralysis,  shall  be  permitted  to  attend  any 
public,  private  or  parochial  school  or  college,  or  Sunday  school,  or  any 
other  public  gathering,  until  the  quarantine  provided  for  in  such  disease 
in  section  1100  has  been  removed  by  the  board  of  health.  All  school  prin- 
cipals, Sunday  school  superintendents  or  other  persons  in  charge  of  such 
schools,  are  hereby  required  to  exclude  any  and  all  such  persons  until  such 
time  as  they  may  present  a  written  permit  of  the  local  board  of  health  to 
attend  or  reenter  such  schools.     ['13,  c.  140,  §  2,  su^od.  1104,  p.  501.] 

Hist.     '07,   p.    182,    §    28,   reenacted   R.    C.    §    1104  ; 
am.  '13,   c.    140,   §    2,   subd.   1104,  p.   501. 
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§  1105.  Hospital  for  infectious  diseases.  The  municipal  or  county 
authorities  may,  when  necessary,  provide  a  hospital  for  iuff-ctious  diseases 
for  the  use  of  the  inhabitants  of  their  respective  municipality  or  county, 
or  two  or  more  local  authorities  may  combine  in  providing  a  common  hos- 
pital for  contagious  diseases  or  a  place  of  detention  for  persons  having 
contagious  diseases.  Any  expense  incurred  by  the  authorities  of  any 
municipality  or  county  in  maintaining  in  a  hospital,  or  in  ?  temporary 
place  for  the  reception  of  the  sick,  a  patient  who  is  not  a  pauper,  shall  be 
deemed  to  be  a  debt  due  from  such  patient  to  the  authorities  aforesaid, 
and  may  be  recovered  from  him  at  any  time  within  12  months  after  the 
discharge  from  such  hospital  or  place  of  reception,  or  from  his  estate  in 
the  event  of  his  death.     ['07,  p.  182,  §§  29,  30.] 

Hist.     '07,    p.     182,     §§     29,     30,    reenacted    R.    C. 
§    1105. 

§  1106.  Cremation  and  burial  of  bodies.  The  bodies  of  persons  who 
have  died  of  smallpox,  cholera,  plague,  yellow  fever,  typhus  fever,  diph- 
theria, membranous  croup,  scarlet  fever,  cerebrospinal  meningitis,  infan- 
tile paralysis  or  other  dangerous,  contagious  or  infectious  disease,  shall 
be  buried  or  cremated  within  24  hours  after  death,  unless  written  permis- 
sion to  the  contrary  is  granted  by  the  board  of  health,  and  no  public  or 
church  funeral  shall  be  held  in  connection  with  the  burial  of  a  person  who 
has  died  of  any  of  the  above-named  diseases,  and  the  body  of  any  such 
person  shall  not  be  taken  into  any  church,  chapel,  or  other  public  place  and 
only  the  adult  members  of  the  family  and  such  other  persons  as  are  actually 
necessary  shall  be  present  at  the  burial  or  cremation  of  the  body.  ['13,  c. 
140,  §  2,  subd.  1106,  p.  501.] 

Hist.     '07,    p.    182,    §    31  ;    am.    R.    C.    §    1106  ;   am. 
13,   c.   140,   §    2,   subd.   1106,  p.   501. 

§  1107.  Quarantine  of  cities  and  counties.  Whenever  smallpox, 
cholera,  plague,  yellow  fever,  typhus  fever,  diphtheria,  membranous  croup, 
scarlet  fever  or  other  dangerous,  contagious  or  infectious  diseases,  show 
a  tendency  to  become  epidemic,  and  the  local  health  authorities  neglect  or 
refuse  to  properly  isolate  and  quarantine  such  diseases,  the  state  board 
of  health,  or  its  executive  officers,  may  quarantine  any  city  or  county  or 
part  thereof  in  which  any  of  these  diseases  may  show  a  tendency  to  be- 
come epidemic,  and  the  expense  of  such  quarantine  shall  be  charged  against 
and  paid  by  the  county  so  quarantined,  except  in  a  case  where  a  city  or  a 
part  thereof  is  quarantined,  when  said  expense  shall  be  paid  by  such  city. 
And  in  all  such  cases  the  local  health  authorities  may  cause  all  public 
schools,  churches  and  theatres  to  be  closed,  and  all  meetings  or  public 
assemblies  to  be  prohibited,  during  the  prevalence  of  such  epidemic.  ['07, 
p.  182,  §  32.] 

Hist.     '07,  p.  182,   §   32,  reenacted  R.  C.   §   1107. 

§  1108.  Report  of  sore  eyes  in  infants.  Should  one  or  both  eyes  of 
an  infant  become  inflamed  or  swollen  or  reddened,  or  should  any  pus  or 
secretion  form  in  the  eyes  or  upon  the  edge  of  the  lid,  at  any  time  within 
two  weeks  after  birth,  it  shall  be  the  duty  of  any  midwife,  nurse  or  other 
person  having  charge  of  such  infant,  to  report,  within  six  hours  after 
discovery  of  such  inflammation,  redness  or  formation  of  pus  or  secretion, 
to  the  local  health  officers,  or  to  some  legally  qualified  practitioner  of  medi- 
cine in  the  district  in  which  such  case  shall  occur,  the  fact  that  such  in- 
flammation, swelling  or  redness  or  accumulation  in  the  eye  exists.  Any 
failure  to  comply  with  the  provisions  of  this  section  shall  be  punished  by 
a  fine  of  not  to  exceed  $100,  or  imprisonment  not  to  exceed  90  days,  or  by 
both  fine  and  imprisonment  in  the  discretion  of  the  court.  ['07,  p.  182, 
§  33.] 

Hist.     '07,  p.   182,   §   33,  reenacted  R.  C.  §   1108. 
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CHAPTER  65. 
DAIRY,  FOOD  AND  SANITARY  INSPECTION. 

ARTICLE  1. 
DEPARTMENT   OF  DAIRY,    FOOD  AND   SANITARY   INSPECTION. 

65:1.  State  board  of  health  to  enforce  law.  It  shall  be  the  duty  of 
the  state  board  of  health  to  enforce  all  laws  of  this  state  so  far  as  they  may 
relate  to  the  healthfulness  and  purity  of  such  products,  regarding  the  pro- 
duction, manufacture,  or  sale  of  dairy  products,  foods,  meats,  drinks,  drugs 
and  illuminating  oils. 

Hist.     '05,  p.  54,  §   1,  reenacted  R.  C  §   1114;  am.         I    (R.   C    §    1114)    and   words    "intoxicating   liquors" 
09,   p.   231,  H.   B.   172,    §   1,   subd.   1114.     Temporary        omitted, 
provisions  abolishing  board  created  by   '05,   p.  54,    § 

65:2.  Compensation  and  expenses.  The  state  board  of  health  shall 
receive  no  compensation  for  their  services  in  enforcing  the  provisions  of 
fhis  chapter,  other  than  the  compensation  prescribed  by  section  1084.  The 
expenses  of  the  members  of  said  board,  in  performing  the  duties  prescribed 
by  this  chapter  and  the  expenses  incurred  in  enforcing  the  provisions 
thereof,  shall  be  paid  out  of  the  funds  appropriated  for  the  state  board  of 
health,  and  accounts  thereof  shall  be  approved  and  certified  by  the  said 
board  before  presentation  to  the  state  auditor.  ['09,  p.  231,  H.  B.  172,  §  1, 
subd.  1115.] 

Hist.     '05,  p.  54,  §   2,  reenacted  R.  C  §   1115  ;  am. 
'09,  p.   231,   H.   B.   172,   §    1,   subd.   1115. 

65:3.  Biennial  report.  The  state  board  of  health  shall  biennially 
on  or  before  December  1  preceding  the  assembly  of  the  state  legislature 
report  to  the  governor  a  full  account  of  their  official  actions  under  this 
chapter;  also  the  operation  and  result  of  this  or  any  other  law  pertaining 
to  the  dairy  industry,  foods,  drink,  and  illuminating  oils  in  the  state,  a 
full  account  of  all  expenses  and  disbursements  of  the  board,  as  full  and 
complete  statistics  as  it  is  in  their  power  to  collect  pertaining  to  the  manu- 
facture, import  and  export  of  dairy  products  within  the  state,  for  the  bi- 
ennial term  and  shall  make  suggestions  as  to  the  matter  of  further  legisla- 
tion upon  this  subject. 

Hist.     '05,  p.  54,  §   3,  reenacted  R.  C  §  1116;  am.  Cross  ref.     Reports  of  officers  and  boards:   §   279. 

'09,  p.   231,  H.   B.   172,   §   1,  subd.   1116.     "Intoxicat- 
ing   liquors"    omitted. 

65 :4.  Dairy,  food  and  sanitary  inspector.  The  state  board  of  health 
shall  appoint  a  dairy,  food  and  sanitary  inspector,  who  shall  hold  office 
for  a  term  of  two  years,  and  the  said  inspector  shall  give  a  good  and  suf- 
ficient bond  in  the  sum  of  $5000  for  the  faithful  performance  of  his  duty. 
Said  inspector  shall  act  under  the  direction  of  the  state  board  of  health. 

Hist.     '05,  p.  54,  §  5,  reenacted  R.  C  §   1118  ;  am.  Cross    ref.      Commissioner    is    ex    officio    inspector 

'09,   p.   231,   H.   B.   172,   §    1,   subd.   1118.    Modified  by        and  sealer  of  weights  and  measures:     S   1541. 
laws  compiled  in   65  :5,   6. 

65 :5.  Same :  Salary  and  expenses.  The  state  dairy,  food  and  sani- 
tary inspector  shall  be  paid  a  salary  of  $2400  a  year.  Said  salary  shall  be 
paid  monthly  and  be  subject  to  the  approval  of  the  board  of  examiners. 
All  salaries,  office  expenses,  traveling  expenses  and  all  other  expenses  per- 
taining to  the  state  dairy,  food  and  sanitary  inspector's  office  shall  be  paid 
from  the  appropriation  made  for  the  maintenance  of  such  office  by  the 
legislature. 

Hist.     '11,  c.  128,   §   2,  p.   416,  as  modified  by   '13,        p.    348,   and  '17,  c.   71,   p.   228,   limit  salary   to  $2000 
c.   42,   p.    144.  per  annum. 

Suspended  '15-18:     Appropriation  bills  '15,  c.  159, 

65 :6.  Assistants.  The  state  dairy,  food  and  sanitary  inspector  may, 
subject  to  the  approval  of  the  state  board  of  health,  appoint  one  office 
deputy,  who  shall  be  paid  annually  a  salary  of  $1200 ;  said  salary  shall  be 
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paid  monthly.  Said  inspector  may  also  appoint,  with  the  consent  and 
approval  of  the  state  board  of  health,  two  deputy  dairy,  food  and  sanitary 
inspectors  to  carry  out  and  enforce  the  duties  of  his  office.  Said  deputies 
shall  be  paid  a  sum  of  not  to  exceed  $5  per  day  for  each  day  actually  em- 
ployed, and  the  actual  and  necessary  expenses  of  said  deputies  shall  be  a 
charge  against  the  state. 

Hist.     '11,  c.   128,   §   3,  p.  416,  as  modified  by  '13, 
c.   42,  p.   144, 

65 :7.  Disposition  of  fines.  All  fees,  license  moneys,  fines,  forfeitures 
and  penalties  which  the  dairy,  food  and  sanitary  inspector  and  his  depu- 
ties may  lawfully  collect  or  impose  shall  be  paid  over  to  the  state  treasurer 
and  placed  to  the  credit  of  the  general  fund.  For  failure  to  perform  the 
duty  imposed  upon  him  by  this  section  the  delinquent  officer  shall  forfeit 
the  sum  of  $1000,  to  be  collected  upon  his  official  bond. 

All  fines  exclusive  of  costs  collected  by  any  of  the  courts  of  this 
state  for  violations  of  the  dairy,  food,  sanitary  and  health  laws  of  this 
state,  shall  be  paid  to  the  state  treasurer  and  by  him  credited  to  the  general 
fund.  The  costs  aforesaid  shall  be  retained  by  the  county  in  which  the  suit 
is  brought.  Courts,  in  fixing  money  penalties,  shall  state  the  costs  sepa- 
rately, and  in  such  a  manner  that  the  division  of  the  moneys  to  be  paid 
to  the  state  and  county,  as  provided  in  this  section,  may  be  accurately 
carried  out. 

Hist.      '11.  c.  128,   §    1,  p.  415,  as  modified  by  '13,        scribed    by    state    auditor:    §    104a.       Suspension    of 
c.   42,   p.    144.  salary  during  failure  to  report  on  prescribed  forms : 

Cross    ref.      Receipt    and   report  forms   to   be    pre-        ^   2 /8a. 

65:8.  Duties  of  inspector.  It  shall  be  the  duty  of  the  dairy,  food 
and  sanitary  inspector  to  enforce  all  laws  that  now  exist,  or  that  may  be 
hereafter  enacted  in  this  state  so  far  as  they  may  relate  to  the  healthful- 
ness  and  purity  of  such  products  regarding  the  production,  manufacture 
or  sale  of  dairy  produce,  foods,  drink,  and  illuminating  oils,  and  to  inspect 
any  article  of  milk,  butter,  cheese,  foods,  drink,  illuminating  oils,  or  imita- 
tions thereof,  made  or  offered  for  sale  within  the  state,  which  he  may 
suspect  or  have  reason  to  believe  to  be  impure,  unhealthful,  adulterated, 
misbranded  or  counterfeit,  or  not  complying  with  this  chapter,  and  to 
prosecute  or  cause  to  be  prosecuted  any  person  or  persons,  firm  or  firms, 
corporation  or  corporations,  engaged  in  the  manufacture  or  sale  of  any 
adulterated,  misbranded  or  counterfeit  dairy  products,  food,  drink,  or 
illuminating  oil,  contrary  to  law.  He  shall  have  access,  ingress  and  egress 
to  and  from  all  places  of  business,  factories,  farms,  buildings,  carriages 
and  cars  used  in  the  manufacture,  transportation  or  sale  of  any  article  of 
food,  and  also  into  restaurants,  dining  halls,  cafes,  hotels,  and  all  rooms 
thereof,  and  all  places  where  food  is  prepared,  stored  or  served  to  patrons. 
He  shall  also  have  power  and  authority  to  open  any  package,  can  or  vessel 
containing  or  supposed  to  contain  any  article  manufactured,  sold  or  ex- 
posed for  sale,  or  held  in  possession  with  intent  to  sell,  in  violation  of  law, 
and  may  inspect  the  contents  thereof,  and  may  take  samples  therefrom  for 
analysis. 

Hist.  '05,  p.  54,  §  6,  reenacted  R.  C.  §  1119  ;  am. 
09,  p.  231,  H.  B.  172,  §  1,  subd.  1119.  "Intoxicat- 
ing liquors"  omitted. 

65 :9.  Duty  of  attorney  general  and  prosecuting  attorneys.  It  shall 
be  the  duty  of  the  attorney  general  or  the  prosecuting  attorney  in  any 
county  of  the  state,  when  called  upon  by  the  dairy,  food  and  sanitary  in- 
spector of  the  state  board  of  health  to  render  any  legal  assistance  in  his 
power  to  execute  the  laws,  and  to  prosecute  cases  arising  under  the  pro- 
visions of  this  chapter.     ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1121.] 

Hist.     '05,  p.  54,  §  8,  reenacted  R.  C.  §   1121  ;  am. 
'09,   p.   231,  H.   B.   172,   §   1,   subd.   1121. 
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65:10.  State  chemist.  The  state  board  of  health  shall  appoint  a 
state  chemist,  who  shall  receive  a  salary  of  not  to  exceed  $2000  per  annum, 
payable  monthly,  from  any  funds  in  the  state  treasury  appropriated  there- 
for. He  shall  hold  his  office  for  a  term  of  two  years  and  until  his  suc- 
cessor is  elected  and  qualified :  Provided,  That  he  shall  be  subject  to  re- 
moval for  cause.  It  shall  be  the  duty  of  the  state  chemist  to  analyze  all 
articles  of  food  and  drink  manufactured,  sold  and  used  within  the  state, 
when  submitted  to  him  by  the  state  board  of  health.  He  shall  make  a  full 
report  to  the  said  board  whenever  required  by  it,  which  report  shall  con- 
tain a  record  of  all  analyses  made  by  him,  and  such  other  information  as 
he  may  consider  of  value  and  interest.  He  shall  also  perform  such  other 
duties  consistent  with  his  office  as  shall  be  prescribed  from  time  to  time 
by  the  state  board  of  health,  and  shall  act  at  all  times  under  the  direction 
of  the  said  board  and  its  secretary.     ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1122.] 

Hist.  '05,  p.  54,  §  30  ;  am.  '07,  p.  337,  §  1,  re- 
enacted  R.  C.  §  1122  ;  am.  '09,  p.  231,  H.  B.  172,  §  1, 
sub.  1122. 

65:11.  Board  may  issue  bulletins.  The  state  board  of  health  shall 
have  authority  to  issue  bulletins,  as  often  as  deemed  necessary,  showing  a 
list  of  the  analyses  made  by  the  state  chemist,  also  any  other  information 
which  they  may  have  in  regard  to  the  subject  matter  of  this  chapter.  ['09, 
p.  231,  H.  B.  172,  §  1,  subd.  1123.] 

Hist.  '05,  p.  54,  §  31,  reenacted  R.  C.  §  1123 ;  am. 
'09,  p.  231,  H.   B.    172,   §   1,  subd.   1123. 

ARTICLE  2. 
INSPECTION,  CONFISCATION  AND  PROSECUTION. 

65:12.  Procuring  samples.  All  dealers,  clerks,  bookkeepers,  express 
agents,  railroad  officials,  employees  or  common  carriers  shall  render  to 
the  dairy,  food  and  sanitary  inspector  and  his  deputies  all  the  assistance 
in  their  power  when  so  requested  in  tracing,  finding  or  discovering  the 
presence  of  any  article  prohibited  by  law,  and  in  securing  samples  thereof, 
as  provided  in  section  8  of  this  chapter.  Any  refusal  or  neglect  on'  the 
part  of  such  dealer,  clerks,  bookkeepers,  express  agents,  railroad  officials, 
employees  or  common  carriers  to  render  such  friendly  aid  or  to  furnish 
such  sample  for  analysis  as  provided  for  in  this  section  shall  be  a  mis- 
demeanor. Upon  taking  any  such  sample,  the  dairy,  food  and  sanitary 
inspector,  shall  mark  or  seal  such  sample  with  a  paper  seal  or  otherwise, 
and  shall  write  his  name  thereon  and  number  said  sample  so  as  to 
properly  identify  the  same,  and  shall  tender  to  the  manufacturer  or 
vendor  of  such  article  or  product  or  the  person  in  whose  control  or 
possession  such  article  or  product  may  be  at  the  time  the  same  is 
taken  the  value  thereof;  and  if  the  person  from  whom  such  sample  i's 
taken  shall  request  him  to  do  so,  he  shall  at  the  same  time,  and  in 
the  presence  of  the  person  from  whom  the  same  is  taken,  seal  with 
proper  seals  or  otherwise  two  samples  of  the  article  taken  on  each  of  which 
said  samples,  or  on  the  seals  placed  thereon,  shall  be  placed  the  name  of 
the  person  taking  said  sample  and  also  the  number  above  provided  for, 
the  one  of  which  samples  shall  be  delivered  to  the  person  from  whom  the 
sample  is  taken,  and  the  other  shall  be  taken  or  forwarded  by  the  dairy, 
food  and  sanitary  inspector  who  procured  the  same  to  the  state  chemist  for 
the  purpose  of  making  examination  or  analysis  of  samples  so  taken. 

Hist.     '05,  p.  54,  §  21,  reenacted  R.  C.  §  1147  ;  am.        to    "section    8    of  this   chapter,"    was   clearly    a   mis- 
'09,  p.   231,    H.   B.    172,    §    1,   subd.    1147.      Reference        take  for   §    1119. 
in   phrase,   "As  provided   in   section    1115,"   changed 

65:13.  Penalties  for  interference:  Confiscation.  Any  person, 
manufacturer,  producer  or  dealer  who  refuses  to  comply,  upon  demand, 
with  the  requirements  of  the  preceding  section,  or  who  shall  obstruct  the 
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dairy,  food  and  sanitary  inspector  in  the  performance  of  his  duties  under 
this  article,  or  whoever  violates  any  of  the  provisions  of  this  article,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be  fined 
not  exceeding  $100,  or  imprisoned  not  exceeding  90  days,  or  both.  Any 
person  found  guilty  of  manufacturing  or  offering  for  sale,  or  selling,  any 
adulterated,  impure,  or  misbranded  article  of  food,  drink,  or  illuminating 
oil,  in  violation  of  the  provisions  of  this  chapter  shall  be  adjudged  to  pay, 
in  addition  to  the  penalties  herein  provided  for,  all  the  necessary  costs  and 
expenses  incurred  in  inspecting  and  analyzing  such  adulterated  or  mis- 
branded  articles,  which  said  person  may  have  been  found  guilty  of  manu- 
facturing, selling  or  offering  for  sale.  And  in  addition  thereto,  such  adul- 
terated, impure,  or  misbranded  article,  or  articles,  shall  be  confiscated, 
and  upon  the  order  of  any  court  of  competent  jurisdiction,  the  dairy,  food 
and  sanitary  inspector  shall  destroy  the  same :  Provided,  That  in  case  the 
legal  disability  which  exists  against  such  article,  or  articles,  is  one  which 
can  be  removed  by  proper  labeling,  the  inspector  shall  sell  the  same  and 
pay  the  proceeds  into  the  state  treasury,  where  they  shall  be  placed  to  the 
credit  of  the  general  fund. 

Hist.     '05,  p.  54,  §  38,  reenacted  R.  C.  §  1149;  am.        'J3,   c.   42,   §    3,   p.   145,   designating  general  fund   as 
'09,  p.  231,  H.  B.   172,  §   1,  subd.  1149.     Modified  by        depository  ;   "intoxicating  liquor"  omitted. 

65:14.  Possession  of  unlawful  articles  prima  facie  violation.  Pos- 
session by  any  person  or  firm  of  an  article  or  substance,  the  sale  of  which 
is  prohibited  by  this  chapter,  shall  be  considered  prima  facie  evidence  that 
the  same  is  kept  by  such  person  or  firm  in  violation  of  the  provisions  of 
this  chapter,  and  the  inspector  shall  be  authorized  to  seize  upon  and  take 
possession  of  such  article  or  substance,  and  upon  the  order  of  any  court 
of  competent  jurisdiction,  he  shall  dispose  of  the  same  as  provided  in  the 
preceding  section.     ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1150.] 

Hist.     '05,  p.  54,  §  39,  reenacted  R.  C.  §  1150  ;  am. 
"09.  p.   231,  H.  B.  172,   §   1,  subd.  1150. 

65:15.  Certificate  of  chemist  prima  facie  evidence.  In  all  prosecu- 
tions arising  under  this  chapter,  the  certificate  of  the  chemist  making  the 
analysis  or  testing,  when  duly  sworn  to  by  such  analyst,  shall  be  prima 
facie  evidence  of  the  fact  or  facts  therein  certified.     ['05,  p.  54,  §  22.] 

Hist.     '05,  p.  54,   §   22,  reenacted  R.   C.   §   1151. 

65:16.  Subpoena  for  state  chemist.  In  any  prosecution  under  this 
chapter,  whenever  the  dairy,  food  and  sanitary  inspector  shall  certify  that 
the  presence  of  the  state  chemist  is  necessary  as  a  witness  in  the  trial  of 
the  cause,  the  judge  of  the  court,  or  the  probate  judge  of  the  county  where- 
in such  trial  shall  be  held,  shall  issue  a  subpoena  for  his  attendance  at 
the  trial;  and  it  shall  be  the  duty  of  the  state  chemist  to  obey  said  sub- 
poena, and  all  his  actual  and  necessary  expenses  shall  be  paid  by  the  county 
wherein  said  trial  was  held  in  the  same  manner  that  county  officers  are 
paid,  and  in  case  of  conviction,  shall  be  charged  to  the  defendant  as  part 
of  the  costs  of  the  prosecution.     ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1152.] 

Hist.     '05,  p.  54,  §  40,  reenacted  R.  C.  §  1152  ;  am. 
'09,  p.  231,  H.   B.  172,   §   1,  subd.   1152. 

ARTICLE   3. 
ADULTERATION  AND  MISBRANDING. 

Note:  This  article  was  apparently  modeled  after  the  federal  pure  food  act  and  superseded 
similar  provisions  of  an  act  of  '05,  p.  54,  embodied  in  R.  C.  §§  1141-4,  as  well  as  R.  C.  §  6918 
and  part  of  §  6916. 

65:17.  Unlawful  to  manufacture  adulterated  and  misbranded  ar- 
ticles. It  shall  be  unlawful  for  any  person  to  manufacture  within  the 
state  of  Idaho  any  article  of  food  or  drugs,  medicine  or  liquor  which  is 
adulterated  or  misbranded  or  which  contains  any  poisonous  or  deleterious 
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substance  within  the  meaning  of  this  article;  and  any  person  who  shall 
violate  any  of  the  provisions  of  this  section  or  shall  fail  to  comply  with 
the  same,  shall  be  guilty  of  a  misdemeanor,  and  for  such  offense  shall, 
upon  conviction  thereof,  be  fined  in  a  sum  not  to  exceed  $500,  or  be  im- 
prisoned in  the  county  jail  for  a  term  not  to  exceed  six  months,  or  be  pun- 
ished by  both  such  fine  and  imprisonment. 

Hist.     (See  R.  C.  §  1141.)     '11,  c.  196,  §  1,  p.  653. 
"Be   punished  by"    inserted   in    last   phrase. 

65:18.  Unlawful  to  sell  adulterated  or  misbranded  articles.  It  shall 
be  unlawful  for  any  person  to  sell,  keep  for  sale,  or  offer  for  sale  within 
the  state  of  Idaho  any  article  of  food,  drug  or  liquor  which  is  adulterated 
or  misbranded  within  the  meaning  of  this  article,  and  any  person  who  shall 
sell,  keep  for  sale,  or  offer  for  sale  any  article  of  food  or  drug  or  liquor 
which  is  adulterated  or  misbranded  within  the  meaning  of  this  article, 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  therefor  as  provided 
for  in  section  17  of  this  chapter.     ['11,  c.  196,  §  2,  p.  654.] 

Hist.     (See  R.  C.  §  1141.)     '11,  c.  196,  §  2,  p.  654. 

65:19.  Regulations.  The  state  dairy,  food  and  sanitary  inspector 
is  authorized  and  directed  to  make  and  publish  uniform  rules  and  regula- 
tions not  in  conflict  with  this  article  or  other  laws  of  the  state  of  Idaho, 
which  rules  and  regulations  shall  be  in  harmony  with  those  adopted  and 
promulgated  by  the  United  States  department  of  agriculture,  in  so  far 
as  they  are  applicable  to  and  not  in  conflict  with  the  provisions  of  this 
article  or  any  other  law  of  the  state  of  Idaho,  which  rules  and  regulations 
shall  include  the  collection  and  examination  of  specimens  of  food,  medi- 
cine, drugs,  liquors  and  drinks  manufactured,  kept  for  sale,  offered  for 
sale  or  sold  in  the  state  of  Idaho.  Each  of  such  rulings  shall  be  in  writing 
signed  by  the  said  state  dairy,  food  and  sanitary  inspector  and  shall  be 
kept  on  file  in  his  office  and  be  open  to>  inspection  on  request ;  and  before 
any  such  ruling  shall  take  effect,  it  shall  be  published  twice  in  a  newspaper 
of  general  circulation  published  in  this  state,  and,  when  so  made  and  pub- 
lished, shall,  from  and  after  the  10th  day  succeeding  the  date  of  the  last 
publication,  have  the  force  and  effect  of  law,  and  an  affidavit  of  such  pub- 
lication setting  forth  the  said  ruling  in  full  and  the  date  of  such  publica- 
tion thereof,  shall  be  made  by  the  publisher  of  such  newspaper,  or  by  the 
agent  of  such  publisher,  and  shall  be  kept  on  file  by  the  said  state  dairy, 
food  and  sanitary  inspector  in  his  office  with  the  original  of  such  ruling 
or  rulings ;  and  such  affidavit  of  publication  shall  be  prima  facie  evidence 
of  the  facts  therein  contained  and  of  the  said  ruling  and  rulings  therein 
set  forth;  and  whenever,  in  his  discretion,  such  action  is  advisable,  the 
said  state  dairy,  food  and  sanitary  inspector  shall  have  authority  to 
modify,  change  or  abrogate  any  and  all  such  rulings,  and  to  issue  new  rul- 
ings, but  always  in  the  manner  hereinbefore  prescribed.  ['11,  c.  196,  §  3, 
p.  654.] 

Hist.     '11,  c.  196,  §  3,  p.  654. 

65:20.  Definition  of  "drug,"  "food."  The  term  "drug"  as  used  in 
this  article  shall  include  all  medicines  and  preparations  recognized  in  the 
United  States  pharmacopoeia  or  national  formulary  for  internal  or  ex- 
ternal use  in  force  at  the  time  the  drug  is  prepared,  sold  or  offered  for 
sale,  and  any  substance  or  mixture  intended  to  be  used  for  the  curing, 
mitigation,  or  prevention  of  disease  of  either  man  or  other  animals, 
whether  said  drug  be  simple,  mixed  or  compounded.  The  term  "food"  as 
herein  used  shall  include  all  articles  used  for  food,  drink,  confectionery  or 
condiment  by  man  or  other  animals,  or  in  the  preparation  of  food,  drink, 
confectionery  or  condiment,  whether  dispensed,  mixed  or  compounded. 
['11,  c.  196,  §  4,  p.  655.] 

Hist.     (See  R.  C.  §  1142.)     '11,  c.  196,  §  4.  p.  655. 
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65:21.  Adulteration  of  drugs.  For  the  purpose  of  this  article,  a 
drug  shall  be  deemed  to  be  adulterated : 

1.  If,  when  a  drug-  is  sold  under  or  by  a  name  recognized  in  the  phar- 
macopoeia and  national  formulary,  it  differs  from  the  standard  of  strength, 
quality  or  purity  as  determined  by  the  test  laid  down  in  the  United  States 
pharmacopoeia  or  national  formulary,  official  at  the  time  of  investigation. 

2.  If  its  strength  or  purity  fall  below  the  professed  standard  of  quality 
under  which  it  is  sold. 

Hist.  '11,  c.  196,  §  5,  first  part,  p.  655.  "An  ar- 
ticle" changed  to  "a  drug"  and  "In  case  of  drugs" 
omitted. 

65:22.  Adulteration  of  confectionery.  For  the  purpose  of  this  ar- 
ticle confectionery  shall  be  deemed  to  be  adulterated  if  it  contains  terra 
alba,  barytes,  talc,  chrome  yellow,  or  other  mineral  substance  or  poisonous 
color  or  flavor,  or  other  ingredients  deleterious  or  detrimental  to  health, 
or  any  vinous,  malt  or  spirituous  liquor  or  compound  or  narcotic  drug. 

Hist.      (See    R.    C.    §    1143.)      '11,    c.    196,    part   of        fectionery  shall  be  deemed  to  be  adulterated"  added 
§    5,   p.   655.      "For  the  purpose  of  this   article  con-        and  "In  case  of  confectionery"  omitted. 

65:23.  Adulteration  of  food.  For  the  purpose  of  this  article  food 
shall  be  deemed  to  be  adulterated : 

1.  If  any  substance  has  been  mixed  or  packed  with  it  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality  or  strength. 

2.  If  any  substance  has  been  substituted  wholly  or  in  part  for  the 
article. 

3.  If  any  valuable  constituent  of  the  article  has  been  wholly  or  in 
part  abstracted. 

4.  If  it  be  mixed,  colored,  powdered,  polished,  coated  or  stained  in  a 
manner  whereby  damage  or  inferiority  is  concealed,  or  if  by  any  means  it 
is  made  to  appear  better  or  of  greater  value  than  it  really  is. 

5.  If  it  contain  any  added  poisonous  or  other  added  deleterious  in- 
gredient which  may  render  such  article  injurious  to  health:  Provided, 
That  when,  in  the  preparation  of  food  products  for  shipment,  they  are 
preserved  by  any  external  application  applied  in  such  a  manner  that  the 
preservative  is  necessarily  removed  mechanically,  or  by  maceration  in 
water,  or  otherwise,  and  directions  for  the  removal  of  said  preservative 
shall  be  printed  on  the  cover  of  the  package,  the  provisions  of  this  article 
shall  be  construed  as  applying  only  when  said  products  are  ready  for  con- 
sumption. 

6.  If  it  consist  in  whole  or  in  part  of  diseased,  filthy,  decomposed,  in- 
fected, tainted,  putrid  or  rotten  animal  or  vegetable  substance  or  article, 
or  any  part  or  portion  of  an  animal  diseased  or  otherwise  unfit  for  food, 
whether  manufactured  or  not,  or  if  it  is  the  product  of  a  diseased  animal 
or  one  that  had  died  otherwise  than  by  slaughter. 

7.  If  it  contains  methyl  or  wood  alcohol  or  any  of  its  forms. 

Hist.      (See   R.   C.   §   1143.)      '11,  c.   196,   §   5,  last        shall   be   deemed   to  be   adulterated"   added  and   "In 
part,  p.  655.     "For  the  purpose  of  this  article  food        case  of  food"  omitted. 

65:24.  Definition  of  term  "misbranded."  The  term  "misbranded," 
as  used  herein,  shall  apply  to  all  drugs,  liquors  or  articles  of  food  or 
articles  which  enter  into  the  composition  of  food,  the  package  or  label  of 
which  shall  bear  any  statement,  design  or  device  regarding  such  article, 
or  the  ingredients  or  substances  contained  therein,  which  shall  be  false 
or  misleading  in  any  particular,  and  to  any  food,  liquor  or  drug  product 
which  is  falsely  branded  as  to  the  state  in  which  it  is  manufacured  or 
produced.     ['11,  c.  196,  §  6,  first  part,  p.  656.] 

Hist.     '11,  c.  196,  §  6,  first  part,  p.  656. 

65:25.  Misbranding  of  drugs.  For  the  purpose  of  this  article  a 
drug  shall  be  deemed  to  be  misbranded : 
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1.  If  it  be  an  imitation  of,  or  offered  for  sale  under  the  name  of,  an- 
other article. 

2.  If  the  contents  of  the  package  as  originally  put  up  shall  have  been 
removed  in  whole  or  in  part  and  other  contents  shall  have  been  placed 
in  such  package,  or  if  the  package  fails  to  bear  a  statement  on  the  label 
of  the  quality  or  proportion  of  any  alcohol,  morphine,  opium,  cocaine, 
heroin,  alpha  or  beta  eucaine,  chloroform,  cannabis  indica,  chloral  hydrate, 
phenacetin,  acetanilid,  or  any  derivative  or  preparation  of  any  such  sub- 
stances contained  therein:  Provided,  That  the  drugs  and  medicines  dis- 
pensed by  or  under  the  order  of  a  physician's  prescription,  intended  for 
immediate  or  temporary  use,  need  not  bear  any  statement  on  the  package 
as  to  its  contents,  except  as  otherwise  provided  by  the  law  of  this  state. 

Hist.  '11,  c.  196.  first  part  of  §  6,  p.  656.  "An 
article"  changed  to  "a  drug"  and  "In  case  of  drugs" 
omitted. 

65:26.  Misbranding  of  food.  For  the  purpose  of  this  article  food 
shall  be  deemed  misbranded : 

1.  If  it  be  an  imitation  of,  or  offered  for  sale  under  the  distinctive 
name  of,  another  article. 

2.  If  it  be  a  manufactured  article  of  food  or  foods  sold  in  package 
form,  and  is  not  distinctly  labeled,  marked  or  branded  with  the  true  name 
of  the  article,  and  with  either  the  name  of  the  manufacturer  and  place 
of  manufacture  or  the  name  and  address  of  the  packer  or  dealer  who  sells 
the  same ;  if  it  be  labeled  or  branded  so  as  to  deceive  or  mislead  the  pur- 
chaser, or  purport  to  be  a  foreign  product  when  not  so,  or  if  the  contents 
of  the  package  as  originally  put  up  shall  have  been  removed,  in  whole  or 
in  part,  and  other  contents  shall  have  been  placed  in  such  package;  or  if 
the  package  fails  to  bear  a  statement  on  the  label  of  the  quantity  or  pro- 
portion of  any  morphine,  opium,  cocaine,  heroin,  alpha  or  beta  eucaine, 
chloroform,  cannabis  indica,  chloral  hydrate,  phenacetin  or  acetanilid,  or 
any  derivative  or  preparation  of  any  such  substance  contained  therein. 

8.  If  in  package  form,  and  the  contents  are  stated  in  terms  of  weight 
or  measure,  the  net  weight  or  measure  is  not  plainly  or  correctly  stated 
on  the  outside  of  the  package. 

4.  If  the  package  containing  it  or  its. label  shall  bear  any  statement, 
design  or  device  regarding  the  ingredients  or  the  substance  contained 
therein,  which  statement,  design  or  device  shall  be  false  or  misleading  in 
any  particular :  Provided,  That  an  article  of  food  which  does  not  contain 
any  added  poisonous  or  deleterious  ingredients  shall  not  be  deemed  to  be 
adulterated  or  misbranded  in  the  following  cases: 

a.  In  the  case  of  mixture  or  compounds  which  may  be  now,  or  from 
time  to  time  hereafter,  known  as  articles  of  food,  under  their  own  dis- 
tinctive names,  and  not  an  imitation  of  or  offered  for  sale  under  the  dis- 
tinctive name  of  another  article,  if  the  name  be  accompanied  on  the  same 
label  or  brand  with  the  statement  of  the  place  where  said  article  has  been 
manufactured  or  produced. 

b.  In  the  case  of  articles  labeled,  branded  or  tagged,  so  as  to  plainly 
indicate  that  they  are  compounds,  imitations,  or  blends,  and  the  words 
"compound,"  "imitation,"  or  "blend,"  as  the  case  may  be,  plainly  stated 
on  the  package  in  which  it  is  offered  for  sale :  Provided,  That  the  term 
"blend,"  as  used  herein,  shall  be  construed  to  mean  a  mixture  of  like  sub- 
stances, not  excluding  harmless  coloring  or  flavoring  ingredients  used 
for  the  purpose  of  coloring  and  flavoring  only:  And,  Provided  further, 
That  nothing  in  this  article  shall  be  construed  as  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietary  foods,  which  contain  no  un- 
wholesome added  ingredients  to  disclose  their  trade  formulas,  except  in 
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so  far  as  the  provisions  of  this  article  may  require,  to  secure  freedom  from 
adulteration  or  misbranding.  Labels  required  by  this  article  shall  be  dis- 
tinctly printed  in  the  English  language  in  legible  type  no  smaller  than  8 
point  heavy  Gothic  caps,  and  shall  give,  in  continuous  list,  with  no  inter- 
vening printed  or  descriptive  matter,  the  true  and  correct  names  of  all  the 
constituents  of  such  mixture,  compound,  combination,  imitation  or  blend, 
and  if  artificially  colored  or  preserved,  the  name  of  each  and  every  such 
added  substance  shall  be  plainly  stated  on  the  label.  Such  label  shall  be 
placed  on  the  outside  of  the  package,,  and  in  plain  sight.  There  shall  be 
such  a  contrast  between  the  color  of  the  label  and  the  color  of  the  ink 
used  in  printing  the  label,  as  heretofore  provided,  that  the  label  shall  be 
easily  and  plainly  legible. 

Hist.      (See   R.   C.   §    1144.)      '11,    c.   196,    §    6,   last        shall  be  deemed  misbranded"  added  and  "In  case  of 
part,  p.   657.      "For  the  purpose  of  this  article  food        food"  omitted. 

65:27.  Guarantee.  No  dealer  shall  be  prosecuted  under  the  provi- 
sions of  this  article  when  he  can  establish  a  guaranty  signed  by  the  whole- 
saler, jobber,  manufacturer,  or  other  party  from  whom  he  purchased  such 
articles  to  the  effect  that  the  same  is  not  adulterated  or  misbranded,  within 
the  meaning  of  this  article  designating  it.  Said  guaranty,  to  afford  pro- 
tection, shall  contain  the  name  and  addresses  of  the  party  or  parties  mak- 
ing the  sale  of  such  articles  to  the  dealer,  and  the  date  sold,  and  in  such 
case,  said  party  or  parties  shall  be  amenable  to  the  prosecutions,  fines  and 
other  penalties  which  would  attach  in  due  course  to  the  dealer  under  the 
provisions  of  this  article :  Provided,  That  this  exemption  shall  not  apply 
when  such  dealer  knew  or  ought  to  have  known  that  such  drugs,  liquors 
or  foods  so  sold,  offered  or  kept  for  sale  were  adulterated  or  misbranded 
within  the  meaning  of  this  article.     ['11,  c.  196,  §  7,  p.  658.] 

Hist.     '11,  c.  196,  §  7,  p.  658. 

65:28.  Distribution  of  free  samples  prohibited.  It  shall  be  unlaw- 
ful for  any  person  to  distribute  or  cause  to  be  distributed,  by  throwing 
into  yards  or  upon  porches  of  any  private  or  public  house  in  this  state, 
any  free  samples  containing  drugs  which  are  or  may  be  harmful  to  the 
human  system,  and  any  person  guilty  of  such  offense  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  punished  as  provided  in  section  1  of  this 
article.     ['11,  c.  196,  §  8,  p.  658.] 

Hist.     '11,  c.  196,  §  8,  p.  658. 

65:29.  "Person"  applied.  The  word  "person"  as  used  in  this  article 
shall  be  construed  to  include  and  import  both  the  plural  and  the  singular, 
as  the  case  demands,  and  shall  include  corporations,  companies,  societies 
and  associations.  When  construing  and  enforcing  the  provisions  of  this 
article,  the  act,  omission  or  failure  of  any  officer,  agent  or  other  person 
acting  for,  or  employed  by  any  corporation,  company,  society  or  associa- 
tion within  the  scope  of  this  employment  or  office,  shall  in  every  case  be 
also  deemed  to  be  the  act,  omission,  or  failure  of  such  corporation,  com- 
pany, society  or  association  as  well  as  that  of  the  person.  ['11,  c.  196,  §  9, 
p.  658.] 

Hist.     '11,  c.  196,  §  9,  p.  658. 

65:30.  Inspectors  have  access  to  all  places.  For  obtaining  infor- 
mation regarding  the  suspected  violations  of  law,  the  state  dairy,  food 
and  sanitary  inspector,  or  his  duly  appointed  assistants,  shall  have  access 
to  all  places  where  any  article  of  food  or  other  article,  the  manufacture 
or  sale  of  which  is  restricted,  regulated  or  prohibited  by  this  article,  is 
stored  or  prepared  for  sale,  or  may  be  manufactured,  kept  for  sale,  or  sold, 
and  to  places  where  food  is  or  may  be  cooked,  prepared,  or  sold  or  kept 
for  sale,  to  or  for  the  public,  or  distributed  as  a  part  of  the  compensation 
of  servants  or  agents,  including  public  and  private  hospitals,  railroad 
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camps,  inns,  boarding-  and  eating  houses,  drinking  places,  dining  cars, 
boats,  and  other  places  where  any  of  said  articles  may  be  sold,  and  they 
may  inspect  any  packages,  articles  or  receptacle  found  therein  apparently 
containing  any  article  of  food  or  ingredient  thereof,  or  any  article,  the 
manufacture  or  sale  of  which  is  restricted,  regulated  or  forbidden  by  this 
article,  and  may  take  samples  therefrom  for  analysis,  tendering  payment 
therefor.  Any  person  obstructing  such  entry  or  inspection,  or  failing, 
upon  request,  to  assist  therein,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished  as  provided  in  section  17  of  this  chapter.  ['11,  c.  196, 
§  10,  p.  659.] 

Hist.  '11,  c.  196,  §  10,  p.  659.  The  inspector  has  the  right  to  enter  a  public  or 
Application:  The  dairy,  food  and  sanitary  inspec-  private  boarding  house  and  take  samples  of  milk  or 
tor  has  the  authority  to  open  any  package,  original  i-eam  irom  the  table  (tendering  payment  for  same) 
or  otherwise,  which  he  believes  is  misbranrled  or  con-  for  inspection ;  also  to  designate  liquors  sold  for  bev- 
tains  an  adulterated  product,  in  hands  of  wholesaler,  cl*age  and  the  person  selling  must  tender  such  sup- 
retailer,  or  consumer.     O.  A.  G.  '05-06,  p.  36.  i,lles-     °-  A-  G-    05-06,  p.  86. 

65:31.  Standards  established.  The  standards  of  quality,  purity  and 
strength  for  food,  liquors,  and  drugs  that  have  been  or  shall  be  adopted  by 
the  United  States  department  of  agriculture  are  hereby  declared  to  be  the 
standards  of  purity,  quality  and  strength  for  foods,  liquors,  drugs  and 
drinks  in  the  state  of  Idaho.    ['11,  c.  196,  §  11,  p.  659.] 

Hist.  (See  R.  C.  §  1145;  am.  '09,  p.  231,  H.  B. 
172,   §   1.)      '11,  c.   196,  §   11,  p.  659. 

65:32.  Fines  to  be  paid.  All  fines,  exclusive  of  costs,  collected  by 
any  of  the  courts  of  this  state  as  penalties  for  the  violation  of  this  article 
or  any  of  its  provisions,  shall  be  paid  by  the  proper  officers  of  said  court 
to  the  state  treasurer  of  the  state  of  Idaho,  who  shall  credit  the  sarnie  to 
the  general  fund.  Courts  imposing  fines  under  this  article  shall  so  fix 
the  same  that  the  fine  that  is  to  be  remitted  to  the  state  and  the  costs 
which  are  to  be  rendered  by  the  county  shall  be  separately  stated. 

Hist.  '11,  c.  196,  §  12,  p.  659.  "General  fund" 
substituted  for  "dairy,  food  and  sanitary  fund"  on 
authority  of  '13,  c.  42,  §  3,  p.  145. 

65:32a.  Sale  of  tainted  food.  Every  person  who  knowingly  sells, 
or  keeps  or  offers  for  sale,  or  otherwise  disposes  of,  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  the  same  has  become  tainted,  decayed, 
spoiled,  or  otherwise  unwholesome  or  unfit  to  be  eaten  or  drank,  with  in- 
tent to  permit  the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 
[R.  S.  §  6919.] 

Hist.     (See  Cr.  and  P.  '64,  §   131.)     R.  S.  §   6919,  Comp.    leg.— Cal.      Same:      Pen.    C.    1872,    §    383; 

reenacted  R.  C.  ib.  similar  in  part  as  am.,  Kerr's  C.  ib. 

65:33.  Baking  powders:  Ingredients  to  be  indicated.  Every  per- 
son making,  manufacturing  or  selling,  or  offering  or  exposing  for  sale,  any 
baking  powders,  or  any  mixture  or  compond  intended  for  use  as  a  baking 
powder,  shall  securely  affix,  or  cause  to  be  securely  affixed,  to  every  box, 
can,  or  package  containing  such  baking  powder  or  like  mixture  or  com- 
pound, on  a  white  or  light  colored  label,  upon  the  outside  and  face  of  which 
is  distinctly  printed  with  black  ink,  in  legible  type  no  smaller  than  brevier 
heavy  Gothic  caps,  the  name  and  residence  of  the  manufacturer  and  the 
words  "This  baking  powder  is  composed  of  the  following  ingredients  and 
none  other" ;  and  immediately  after  said  words  shall  be  printed,  in  the  Eng- 
lish language,  upon  said  white  or  light  colored  label,  in  the  color,  style  and 
manner  above  specified,  the  true  and  correct  name  of  each  and  all  in- 
gredients contained  in  or  constituting  a  component  part  of  such  baking 
powder,  or  mixture  or  compound  intended  for  use  as  a  baking  powder, 
using  the  names  by  which  each  ingredient  is  commonly  known  in  trade. 
['05,  p.  54,  §  23.] 

Hist.      05,  p.  54,  §  23,  reenacted  R.  C.  §  1134.  See    Crescent   Mfg.    Co.    v.    Mickle    (Ore.,    1914)    216 

Comp.    leg.— Ore.,     Similar:      L.    O.    L.    §    2231.        F-    24^- 
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65:34.  Cider  vinegar:  Percentage  of  solids  and  acids.  No  person, 
persons,  firm,  corporation  or  corporations  shall  manufacture,  sell  or  offer 
for  sale  as  apple  cider  vinegar,  any  vinegar  not  made  exclusively  from 
pure  apple  juice;  nor  any  other  fruit  vinegar  not  made  exclusively  from 
fruit  juices.  Apple  cider  vinegar  or  fruit  vinegar  shall  contain  at  least 
1%  per  centum  of  cider  vinegar  solids,  upon  full  evaporation  overv  boiling- 
water,  and  shall  contain  at  least  4  per  centum  bv  weight  of  acetic  acid. 
['05,  p.  54,  §  25.] 

Hist.     '05,  p.  54,  §  25,  reenacted  R.  C.  §  1136. 

65:35.  Same:  Other  vinegars.  All  vinegars  shall  be  made  wholly 
from  the  substance  or  substances  from  which  they  purport  to  be,  or  are 
represented  to  be  made,  and  shall  contain  not  less  than  4  per  centum  by 
weight  of  acetic  acid.     ['05,  p.  54,  §  26.] 

Hist.     '05,  p.  54,  §  26,  reenacted  R.  C.  §  1137. 

65:36.  Vinegar  barrels  to  be  marked.  Each  barrel,  cask  or  keg 
containing  vinegar  sold,  offered  or  exposed  for  sale,  in  this  state,  shall  be 
plainly  branded  or  stenciled  with  boldfaced  black  letters  and  figures,  at 
least  1  inch  in  length,  on  the  head  of  said  barrel,  cask  or  keg,  giving  the 
name  of  the  kind  of  vinegar  contained  therein,  the  name  of  the  substance 
or  substances  from  which  it  is  made,  and  the  name  and  location  of  the 
maufacturer  manufacturing  the  same.     ['05,  p.  54,  §  27.] 

Hist.     '05,  p.  54,  §  27.  reenacted  R.  C.  §  1138. 

65:37.  Certain  substances  prohibited  in  vinegar.  Every  person  who 
manufactures  for  sale,  offers  or  exposes  for  sale,  or  sells,  any  vinegar  con- 
taining any  preparation  of  lead,  copper,  sulphuric  acid,  or  other  mineral 
acids,  or  any  acid  made  from  the  distillation  of  wood,  or  any  ingredient 
injurious  to  health,  shall  be  deemed  guilty  of  a  misdemeanor.  ['05,  p.  54, 
§  28.] 

Hist.     '05,  p.  54,  §  28,  reenacted  R.  C.  §  1139. 

ARTICLE   4. 
REGULATION  OF  DAIRIES  AND  DAIRY  PRODUCTS. 

65:38.  Names  of  dairymen  to  be  posted.  All  wholesale  dairymen 
and  other  persons  having  stationary  places  of  business,  keeping  and  of- 
fering for  sale  milk,  shall  at  all  times  keep  the  name  or  names  of  the 
dairyman  or  dairymen,  from  whom  the  milk  on  sale  shall  have  been  ob- 
tained, posted  in  a  conspicuous  place  where  such  milk  mav  be  sold  or 
kept  for  sale.     ['11,  c.  190,  §  1,  p.  627.] 

Hist.     '11,  c.  190,  §  1,  p.  627. 

65:39.  Dairies  to  be  inspected  and  rated.  It  shall  be  the  duty  of 
the  state  board  of  health  to  cause  to  be  visited  as  frequently  as  they  may 
deem  necessary  all  dairies  supplying  dealers  and  consumers  with  milk, 
and  inspect  and  score  the  same  according  to  the  score  card  authorized  by 
the  bureau  of  animal  industry  of  the  United  States  department  of  agri- 
culture. A  copy  of  the  score  card  shall  be  left  with  the  owner  and  such 
information  given  as  will  assist  the  producer  to  improve  the  sanitary  con- 
ditions or  remedy  such  defects  as  the  score  card  indicates.  A  copy  of  the 
score  card  shall  be  kept  on  file  in  the  state  inspector's  office.  ['11,  c.  190, 
§  2,  p.  627.] 

Hist.     '11,  c.  190,  §  2,  p.  627. 

65:40.  Excluding  poor  milk  from  sale.  Milk  and  cream  from 
dairies  falling  below  50  in  the  rating  as  indicated  by  the  score  card  are 
hereby  excluded  from  sale,  or  being  offered  for  sale.  ['11,  c.  190,  §  3, 
p.  627.] 

Hist.     '11,  c.  190,  §  3,  p.  627. 
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65:41.  Milk  wagons  to  be  kept  clean.  Every  person  using,  in  the 
sale  or  distribution  of  milk,  a  delivery  wagon,  or  other  vehicle,  shall  keep 
the  same  at  all  times  clean  and  free  from  any  substance  liable  to  contami- 
nate or  injure  the  purity  of  the  milk.     ['11,  c.  190,  §  4,  p.  627.] 

Hist.     '11,  c.  190,  §  4,  p.  627. 

65:42.  Milk  wagons  to  be  covered.  Every  person,  firm  or  corpora- 
tion using,  in  the  sale  or  distribution  of  milk,  a  delivery  wagon,  or  other 
vehicle  shall,  from  May  1st  to  September  30th,  inclusive,  each  year,  have 
and  keep  over  said  delivery  wagon  or  other  vehicle  a  covering  of  canvas 
or  other  material  so  arranged  as  adequatelv  to  protect  the  contents  from 
the  heat  of  the  sun.     ['11,  c.  190,  §  5,  p.  627.] 

Hist.     '11,  c.  190.  §  5,  p.  627. 

65 :43.  Milk  must  be  bottled  in  milk  houses.  No  person,  firm  or  cor- 
poration shall  bottle  any  milk  upon  a  delivery  wagon  or  vehicle  or  in  any 
place  other  than  a  milk  house,  dairy  or  other  building  where  milk  is  regu- 
larly stored  and  sold.     [11,  c.  190,  §  6,  p.  628.] 

Hist.     '11,  c.  190,  §  6,  p.  628. 

65:44.  Cleaning  of  milk  cans.  Milk  vendors  must  not,  under  any 
circumstances  whatever,  wash  their  empty  cans  in  any  of  the  streams  or 
ponds  within  the  state.     ['11,  c.  190,  §  7,  p.  628.] 

Hist.     '11.  c.   190,  §  7,  p.  628. 

65:45.  Milk  must  be  bottled:  Location  of  milk  houses.  No  per- 
son, firm  or  corporation  shall  give,  furnish,  sell  or  offer  for  sale,  or  deliver 
any  milk,  buttermilk,  whey,  sour  milk,  skim  milk,  or  cream  in  quantities 
less  than  one  gallon,  except  in  sanitary  bottles,  sealed  with  suitable  cap 
or  stopper,  with  date  and  approximate  hour  that  milk  sold  as  sweet  milk 
was  drawn,  plainly  inscribed  on  bottle  or  cover,  except  where  milk  is 
sold  at  a  milk  house  or  dairy,  when  the  same  may  be  dipped.  But  the 
milk  house,  dairy  or  other  place  in  which  milk  is  sold  shall  not  be  located 
within  50  feet  of  any  privy  vault  or  cesspool,  or  any  stable,  pen,  or  corral, 
and  the  milk  house,  dairy  or  other  place  shall  be  a  room  which  is  not  used 
for  any  other  purpose  than  the  handling  and  sale  of  milk,  or  milk  product. 
['11,  c.  190,  §  8,  p.  628.] 

Hist.     '11,  c.  190,  §  8,  p.  628. 

65 :46.  Cans  must  be  washed  and  scalded.  Any  person,  firm  or  cor- 
poration who  receives  milk  or  cream  in  bottles,  cans  or  vessels,  or  over 
any  railroad  where  said  cans,  bottles,  or  vessels  are  to  be  returned,  before 
returning  the  same,  shall  cause  said  cans,  bottles  or  vessels  to  be  thorough- 
ly washed,  cleaned,  steamed  or  scalded  and  aired,  and,  when  possible,  to 
stand  inverted  in  the  sun.     ['11,  c.  190,  §  9,  p.  628.] 

Hist.     '11,  c.  190,  §  9,  p.  628. 

65:47.  Empty  bottles  from  quarantined  premises.  No  person,  firm 
or  corporation  shall  remove  from  any  dwelling  in  which  any  communicable 
disease  exists  any  bottles  or  other  receptacles  which  have  been  or  which 
are  to  be  used  for  containing  or  storing  milk,  except  by  permission  of  the 
local  health  officer.     ['11,  c.  190,  §  10,  p.  628.] 

Hist.     '11,  c.  190,  §  10,  p.  628. 

65:48.  Refilling  bottles  owned  by  others.  It  shall  be  unlawful  to 
fill  or  refill  with  milk,  cream  or  other  milk  product,  any  glass  jar  or  bottle 
having  the  name  of  any  person,  firm  or  corporation  blown  therein  or  any 
private  mark  or  marks  irremovably  branded,  stamped,  etched,  or  blown 
therein :  Provided,  That  the  provision  of  this  section  shall  not  extend  to 
the  person,  firm  or  corporation  whose  own  name  or  mark  is  blown  in  such 
jar  or  bottle  or  to  a  duly  authorized  agent  or  employee  of  such  person, 
firm  or  corporation. 

Hist.     '11,  c.  190,   §   11,  p.  628.     "Blow"  corrected 
to  "blown"  and  "irrespectively"  to  "irremovably." 

429 


65  :49  HEALTH  AND  SANITATION 

65 :49.  Cold  storage  butter  must  be  dated.  All  butter  that  is  placed 
in  cold  storage  shall  have  stamped  or  written  on  each  box  in  -solid  black 
type,  and  easily  discernible,  the  words  "cold  storage  butter,"  together  with 
the  date  when  stored.     ['11,  c.  190,  §  12,  p.  628.] 

Hist.     '11.  c.  190,  §  12,  p.  628. 

65 :50.  Sale  of  diluted  milk  forbidden.  No  milk  adulterated,  reduced 
or  changed  in  any  respect  by  the  addition  of  water  or  other  substances,  or 
by  the  removal  of  cream,  except  as  hereinafter  provided,  shall  be  sold  or 
offered  for  sale ;  nor  shall  any  person,  firm  or  corporation  keep,  have,  sell 
or  offer  for  sale,  or  have  in  his,  their  or  its  possession  with  intent  to  sell, 
any  such  milk.     ['11,  c.  190,  §  13,  p.  629.] 

Hist.     '11,  c.  190,  §  13,  p.  629. 

65:51.  Milk  deemed  to  be  adulterated.  Milk  shall  be  deemed  to  be 
adulterated  in  any  one  of  the  following  cases : 

1.  Milk  containing  more  than  89  per  cent  of  water  or  fluid. 

2.  Milk  containing  less  than  8  per  cent  of  milk  solids  other  than  fat. 

3.  Milk  containing  less  than  3.2  per  cent  of  butter  fat. 

4.  Milk  drawn  from  animals  within  15  days  before  or  four  days  after 
parturition. 

5.  Milk  drawn  from  animals  fed  on  brewery  or  distillery  waste,  or 
any  substance  in  a  state  of  putrefaction  or  rottenness  or  any  unwholesome 
food. 

6.  Milk  drawn  from  cows  kept  in  a  crowded,  insanitary  or  unhealthy 
condition. 

7.  Milk  from  which  any  part  of  the  cream  has  been  removed. 

8.  Milk  which  has  been  diluted  with  water  or  any  other  fluid,  or  to 
which  has  been  added,  or  into  which  has  been  introduced,  any  foreign 
substance  whatever. 

9.  Milk  which  has  not  been  properly  cooled  to  a  temperature  lower 
than  58  degrees  Fahrenheit,  or  which  contains  an  excess  of  bacteria : 
Provided,  That  all  milk  found  not  to  have  been  so  cooled  to  a  lower  tem- 
perature than  58  degrees  Fahrenheit,  the  state  inspector  may  seize,  con- 
fiscate and  destroy. 

10.  Milk  having  a  specific  gravity  of  less  than  1.029  at  60  degrees. 

11.  Milk  containing  any  pathogenic  bacteria. 

12.  Milk  containing  any  boracic  or  salicylic  acid,  formaldehyde  or 
other  foreign  chemical,  or  any  preservative  whatsoever. 

13.  Milk  containing  bacteria  of  any  kind  more  than  500,000  per  cubic 
centimeter. 

14.  Milk  drawn  from  any  cow  having  a  communicable  disease  or  from 
any  cow  or  cows  in  a  herd  which  contains  any  diseased  cattle,  or  from  a 
cow  or  cows  in  a  herd  the  attendants  of  which  are  afflicted  with  or  have 
been  exposed  to  any  communicable  disease. 

15.  Milk  which  shows  a  dark  gray,  black  or  other  sediment  at  the  bot- 
tom of  any  bottle  or  other  vessel  in  which  it  is  contained. 

16.  Milk  kept  in  refrigerators  with  vegetables  or  other  products,  un- 
less said  milk  is  sealed  in  bottles.     ['11,  c.  190,  §  14,  p.  629.] 

Hist.     "11.  c.  190,  §  14,  p.  629. 

65:52.  Milkmen  afflicted  with  disease.  Any  milkman  or  dairyman 
being  afflicted,  or  any  member  of  whose  family  is  afflicted,  with  a  commu- 
nicable disease,  shall  report  the  same  to  the  state  local  health  officer  within 
24  hours  after  he  knows  or  has  reason  to  suspect  such  communicable  dis- 
ease, and  said  health  officer  shall  take  such  steps  as  are  prescribed  by  the 
state  board  of  health  for  the  prevention  of  the  spread  of  said  commu- 
nicable disease  by  said  milkman,  dairyman,  his  family,  hired  help  or  their 
families.     ['11,  c.  190,  §  15,  p.  630.] 

Hist.     "11,  c.  190,  §  15,  p.  630. 
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65 :53.  Selling  milk  from  infected  premises.  No  milk  or  cream  shall 
be  sold  or  dispensed  as  food  from  any  house,  store,  shop,  dairy  or  other 
place  in  which  there  is  a  case  of  contagious  or  infectious  disease,  as  afore- 
said, until  all  danger  of  contagion  has  been  removed,  and  permission  in 
writing  is  obtained  from  the  local  health  officer  authorizing  the  sale  of  milk 
or  cream,  from  said  house,  shop,  or  from  said  dairy,  or  other  place. 

The  existence  of  smallpox,  typhoid  fever,  diphtheria,  scarlet  fever, 
measles  or  other  communicable  diseases  on  or  in  the  immediate  vicinity 
of  the  dairy  farm  shall  be  promptly  reported  to  the  county  health  officer 
and  by  him  to  the  state  board  of  health,  and  the  sale  of  milk  shall  be 
stopped  until  its  resumption  is  authorized  as  provided  by  law.  ['17,  c. 
103,  p.  379.] 

Hist.     '11,  c.  190,  §  16,  p.  630  ;  am.  '17,  c.  103,  p. 
379. 

65:54.  Milk  stored  in  insanitary  cellars.  No  person,  firm  or  cor- 
poration shall  store  any  milk  in  any  basement,  cellar,  milk  house,  dairy, 
or  other  place  unless  such  place  is  well  lighted,  ventilated,  and  in  a  sani- 
tary condition,  and  if  such  room  or  space  is  in  a  cellar  or  subcellar,  the 
same  shall  be  properly  concreted,  guttered  and  drained.  ['11,  c.  190,  §  17, 
p.  630.] 

Hist.     '11,  c.  190,  §  17,  p.  630. 

65:55.  Milk  kept  near  insanitary  premises.  No  person  shall  store 
any  milk  in  any  basement,  cellar,  refrigerator,  milk  house,  dairy,  or  other 
place  which  is  within  50  feet  of  any  closet  or  privy  vault  or  cesspool  or 
any  horse  or  cow  stable  or  any  chicken  or  poultry  yard  or  coop. 

Hist.     '11,   c.    190,    §    18,   p.   630.     "Horse"   substi- 
tuted for   "house." 

65:56.  Skimmed  milk:  When  salable.  No  person  shall  sell,  or 
offer  for  sale,  or  have  in  his  possession  with  intent  to  sell,  milk  from  which 
the  cream  has  been  removed,  either  in  whole  or  in  part,  unless  sold  as 
skimmed  milk,  and  unless  on  both  sides  of  the  vehicle  from  which  said 
milk  is  sold  there  is  displayed  in  letters  not  less  than  4  inches  in  height 
the  words  "skimmed  milk."  If  not  sold  from  a  vehicle,  upon  each  and 
every  vessel  from  which  said  milk  is  sold,  there  shall  be  painted  in  letters 
at  least  2  inches  in  height,  or  displayed  in  plain  and  legible  manner,  the 
words  "skimmed  milk."     ['11,  c.  190,  §  19,  p.  630.] 

Hist.     '11,  c.  190,  §  19,  p.  630. 

65:57.  Same:  Standard.  No  person  shall  sell  or  offer  for  sale,  or 
have  in  his  or  their  possession  with  intent  to  sell,  any  so-called  skimmed 
milk  containing  less  than  9.3  per  cent  of  milk  solids  and  not  to  exceed  an 
acidity  of  .2  per  cent,  and  must  be  delivered  to  purchasers  at  the  same  tem- 
perature as  provided  in  this  chapter  for  sweet  milk.  ['11,  c.  190,  §  20, 
p.  630.] 

Hist.     '11,  c.  190.  §  20,  p.  630.  to  dilute  such  superior  article  down  to  the  minimum 

Application:     No  person  has  a  right  to  dilute  milk  required  by   law.     O.  A    G.   '05-06     p.   86 

rt-^yi^av  i  &  ^  he  keeper  ot  a  boarding  house  does  not  have  the 

in   any  manner.     In  the  case  of  cream  the  law  au-  right   to   di,ute   mi,k   Qr   cream    SQ   that   the   game   .g 

thonzea   a  minimum  of   18   per  cent  butter  fat  and  rot  up  to  the  legal  standard  and  g^g  same  to  pa_ 

a   person    selling   cream   would    then   have   the   right  trons.     O.  A.  G.  '05-06,  p.  87. 

65:58.  Same:  Manufacturers  may  handle  wholesale.  Manufac- 
turers who  make  affidavit  in  a  form  to  be  prescribed  by  the  state  dairy 
inspector  that  the  skimmed  milk  they  handle  will  not  be  sold  at  retail  as 
milk,  but  solely  used  for  manufacturing"  purposes,  shall  be  exempt  from 
the  foregoing  provision.     ['11,  c.  190,  §  21,  p.  631.] 

Hist.     '11,  c.  190,  §  21,  p.  631. 

65:59.  Standard  for  cream.  No  person,  firm  or  corporation  shall 
keep,  sell  or  offer  for  sale  or  have  in  his  or  their  possession  with  intent  to 
sell,  any  cream  to  which  any  foreign  substance  has  been  added  or  con- 
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taining  less  than  18  per  cent  butter  fat,  and  when  sold  to  any  person, 
firm  or  corporation,  must  be  truly  represented  as  to  being  "coffee"  or 
"whipping  cream/'  with  an  acidity  not  greater  than  twenty-five  hundredths 
of  1  per  cent.  The  term  "cream"  means  that  portion  of  milk  representing 
milk  fat  which  rises  to  the  surface  of  milk  standing,  or  is  separated  from 
it  by  centrifugal  force,  and  which  is  fresh  and  clean.  ['11,  c.  190,  §  22, 
p.  631.] 

Hist.     '11,  c.   190,   §  22,  p.  631. 

65:60.  Weight  of  milk.  A  pint  of  milk  shall  weigh  1  pound  strong 
and  a  quart  of  milk  shall  weigh  2  pounds  strong  and  shall  not  be  sold 
otherwise.     ['11,  c.  190,  §  23,  p.  631.] 

Hist.     '11,  c.  190,  §  23,  p.  631. 

65:61.  Penalties.  Any  person,  or  persons,  corporation  or  corpora- 
tions violating,  or  who  shall  fail  to  comply  with  the  preceding  sections, 
numbered  38  to  60  inclusive,  or  any  part,  provision  or  section  thereof, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  $10  and  not  exceeding  $300,  or  by  impris- 
onment in  the  county  jail  for  a  period  not  exceeding  six  months,  or  both 
such  fine  and  imprisonment.     ['11,  c.  190,  §  24,  p.  631.] 

Hist.     '11,  c.   190,   §  24,  p.   631. 

Cross  ref.     Penalty  for  selling  milk  from  diseased 
animal:      *    1211. 

65:62.      Reports  by  dairies,   creameries  and  cheese  factories.      The 

dairy,  food  and  sanitary  inspector  shall  furnish  blanks  to  all  proprietors 
or  managers  of  creameries,  cheese  factories  or  milk  dairies  that  ship  milk, 
and  all  vendors  and  peddlers  of  milk  and  dairy  goods  handled,  and  all 
owners  or  managers  of  such  creameries  and  cheese  factories,  and  all  milk 
dairies  and  all  milk  vendors,  or  milk  peddlers  shall  fill  out  the  blanks, 
giving  a  full  and  accurate  report  of  the  business  done  during  the  year,  and 
send  them  to  the  dairy,  food  and  sanitary  inspector  before  the  1st  day  of 
November  of  each  year.  Every  person  or  corporation  who  shall  engage 
in  the  business  of  purchasing  or  dealing  in  milk  shall  attach  in  a  perma- 
nent manner  to  each  can  furnished  by  him  or  the  producer,  a  tag  contain- 
ing in  plain  figures  a  correct  statement  of  the  capacity  thereof.  Any  neg- 
lect or  failure  or  false  statement  on  the  part  of  the  proprietor  or  manager 
of  such  creamery,  cheese  factory,  dairy  or  milk  vendor  or  milk  peddler, 
shall  be  considered  a  misdemeanor,  and  upon  conviction  thereof  the  per- 
son guilty  shall  be  punished  as  provided  in  section  13  of  this  chapter: 
Provided,  That  any  information  thus  furnished  shall  be  published  only  in 
such  form  as  to  show  totals  and  averages,  and  not  the  details  of  the  busi- 
ness of  any  individual  or  concern.     ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1146.] 

Hist.      '05,    p.    54,    §    12,    reenacted   R.    C.    §    1146  ; 
am.    '09.    p.   231,   H.    B.    172,  S    1,   subd.    1146. 

65 :63.  Test  of  cream  cheese.  Cream  cheese  under  this  chapter  shall 
contain  not  less  than  30  per  centum  of  pure  butter  fat  and  shall  have  been 
manufactured  from  pure  and  wholesome  milk,  from  which  no  portion  of 
the  butter  fat  shall  have  been  removed  by  skimming  or  by  other  process, 
and  in  the  manufacture  of  which  neither  butter  nor  any  substance  for 
butter,  or  any  animal  or  vegetable  fats  or  oils,  have  been  used,  or  any 
fat  which  has  been  extracted  from  milk  in  any  form  and  returned  for  the 
purpose  of  filling  said  cheese.  All  cheese  containing  less  than  30  per 
centum  of  pure  butter  fat  shall  be  marked  "skimmed  cheese"  in  full-face 
capital  letters  not  less  than  1  inch  high  with  such  ink  as  is  not  easily  re- 
moved by  moisture.  The  manufacture  or  sale  of  any  cheese  containing 
less  than  15  per  centum  of  pure  butter  fat,  or  so-called  "filled  cheese,"  is 
hereby  prohibited :     Provided,  That  nothing  in  this  section  shall  be  con- 
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strued  to  apply  to  Edam,  Brickstein,  pineapple,  Limburger  or  Swiss 
cheese,  or  handmade  cheese,  or  any  other  fancy  cheese :  Provided  further, 
That  cheese  not  made  in  this  state,  but  which  shall  be  sold  or  offered  for 
sale  in  this  state,  shall  be  so  stamped  as  to  indicate  its  true  character :  And, 
Provided  further,  That  no  cheese  shall  be  stamped  "full  cream"  which  does 
not  in  every  particular  comply  with  the  requirements  of  full  cream  cheese, 
as  hereinbefore  set  forth.     ['05,  p.  54,  §  11.] 

Hist.     '05,  p.  54,  §   11,  reenacted  R.  C.  §  1127. 

65:64.      Sale  of  cheese  containing  foreign  substances  unlawful.      It 

shall  be  unlawful  for  any  person  to  sell  or  offer  for  sale  or  exchange,  or 
have  in  his  possession  for  sale,  any  cheese  containing  any  substance  ex- 
cept salt,  rennet  and  harmless  vegetable  coloring  matter,  other  than  that 
produced  from  pure  milk  or  cream,  or  both,  or  from  pure  skimmed  or  pure 
half-skimmed  milk.     ['05,  p.  54,  §  14.] 

Hist.     '05,  p.  54,  §   14,  reenacted  R.  C.  §   1128. 

65:65.  Fraudulent  sale  of  imitation  butter.  Every  person  who  sells 
or  keeps  for  sale,  or  offers  for  sale,  or  otherwise  disposes  of,  oleomar- 
gerine,  butterine,  mixture  imitating  butter,  or  adulterated  butter,  under 
the  name  of  or  under  the  pretense  that  the  same  is  butter,  or  keeps  for 
sale  or  manufactures  oleomargerine,  butterine,  mixture  imitating  butter, 
or  adulterated  butter,  without  branding  the  same  or  the  package  in  which 
it  is  contained,  on  the  outside  thereof,  with  the  word  "oleomargerine," 
"butterine"  or  "adulterated  butter,"  is  guilty  of  a  misdemeanor.  [R.  S. 
§  6917.] 

Hist.      (See   '85,    p.    61,    $    1.)      R.    S.    §    6917;    re- 
enacted   R.   C.   ib. 

65:66.  Sale  of  imitation  butter  prohibited.  No  person,  by  himself, 
his  agents,  or  his  servants,  shall  render  or  manufacture,  sell,  offer  for  sale, 
expose  for  sale,  or  have  in  his  or  their  possession  with  intent  to  sell  or 
serve  to  patrons,  guests,  boarders,  or  inmates  of  any  hotel,  eating  house, 
restaurant,  public  conveyance  or  boarding  house  or  public  or  private  hos- 
pital, asylum,  school  or  eleemosynary  or  penal  institution,  any  article, 
product,  or  compound  made  wholly  or  partly  out  of  any  fat,  or  oil,  or 
oleaginous  substance  or  compound  thereof,  not  produced  directly  and 
wholly  at  the  time  of  manufacture  from  unadulterated  milk  or  cream  from 
the  same,  with  or  without  harmless  vegetable  coloring  matter,  which  shall 
be  in  imitation  of  yellow  butter  produced  from  pure,  unadulterated  milk  or 
cream  from  the  same:  Provided,  That  nothing  in  this  chapter  shall  be 
construed  to  prohibit  the  manufacture  and  sale  of  oleomargerine  in  a  sepa- 
rate and  distinct  form,  and  in  such  manner  as  will  advise  the  consumer 
of  its  real  character,  free  from  coloration  or  ingredient  which  causes  it  to 
resemble  butter,  or  the  use  of  the  same  by  patrons,  guests,  boarders,  or 
inmates  of  any  hotel,  eating  house,  restaurant,  public  conveyance,  or  board- 
ing house,  when  signs  are  displayed  in  a  conspicuous  place  that  may  be 
easily  read  from  any  part  of  the  room.     ['05,  p.  54.  §  13.] 

Hist.     '05,  p.  54,  §  13,  reenacted  R.  C.  §  1129. 

65:67.  Sales  of  process  butter.  No  person,  firm  or  corporation 
shall  manufacture,  sell  or  offer  for  sale  or  have  in  his  possession  with  the 
intent  to  sell,  butter  known  as  "process  butter"  unless  the  package  in  which 
the  butter  is  sold  has  marked  on  the  side  of  it  the  words  "renovated  but- 
ter" in  capital  letters  1  inch  high  and  one-half  inch  wide,  with  ink  which  is 
not  easily  removed :  Provided,  That  it  shall  be  unlawful  for  any  retailer 
to  sell  said  butter  unless  a  card  is  displayed  on  the  package  from  which  he 
is  selling  butter,  with  the  following  words  printed  thereon,  so  that  it  may 
be  easily  read  by  the  purchaser,  to  wit :  "renovated  butter" ;  or  if  it  is 
sold  in  packages  on  which  a  wrapper  is  used,  the  words  "renovated  butter" 
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shall  be  plainly  printed  on  each  and  every  wrapper:  Provided  further, 
That  all  process  butter  shipped  from  other  states  shall  be  subject  to  the 
same  regulations  as  are  provided  in  this  section.     ['05,  p.  54,  §  15.] 

Hist.     '05,  p.  54,  §  15,  reenacted  R.  C.  §  1130. 

65:68.  Percentage  of  fat  for  butter.  All  dairy  or  creamery  butter 
shall  contain  not  less  than  82.5  per  centum  butter  fat.     ['05,  p.  54,  §  19.] 

Hist.     '05,  p.  54,  §  19,  reenacted  R.  C.  §  1131. 

65:69.  Weight  of  butter.  Each-  package  of  butter  offered  or  ex- 
posed for  sale  shall  have  stamped  upon  the  wrapper  or  package,  the  actual 
number  of  ounces  contained  in  said  package.  Each  square  or  roll  of  but- 
ter kept,  exposed  or  offered  for  sale  in  the  state  of  Idaho,  which  is  repre- 
sented to  contain  1  pound  in  weight,  shall  contain  full  16  ounces;  and 
each  square  or  roll  of  butter  kept  or  offered  for  sale  in  the  state  of  Idaho, 
which  shall  be  represented  to  contain  2  pounds  in  weight,  shall  contain  full 
32  ounces.     ['05,  p.  54,  §  20.] 

Hist.     '05,  p.  54.  §  20,  reenacted  R.  C.  §  1132. 

65:70.  Uniform  stencil  brand.  The  dairy,  food  and  sanitary  in- 
spector is  hereby  authorized  and  directed  to  procure  and  issue  to  the  but- 
ter and  cheese  manufacturers  of  the  state,  and  under  any  regulations  as 
to  the  custody  and  use  thereof  as  he  may  prescribe,  at  the  expense  of  the 
party  requiring  the  same  not  exceeding  $1,  a  uniform  stencil  brand,  bear- 
ing the  name  of  the  manufacturer  and  place  where  manufactured,  and  the 
words  ''Idaho  state  full  cream  cheese,"  or  "Idaho  state  creamery  butter," 
or  "Idaho  state  dairy  butter/'  Every  brand  issued  shall  be  used  on  the 
outside  of  each  cheese  and  package  containing  the  same,  and  shall  be  used 
on  the  wrapper  of  each  package  of  butter,  and  also  on  the  outside  of  every 
package  used  by  him,  and  shall  contain  a  different  number  for  each  sepa- 
rate manufactory.  The  inspector  shall  keep  a  book  in  which  shall  be 
registered  the  name,  location  and  number  of  each  manufacturer  using  the 
said  brand.  It  shall  be  unlawful  to  use  or  permit  such  brand  to  be  used 
on  any  other  than  Idaho  full  cream  cheese,  or  Idaho  creamery  butter,  or 
Idaho  dairy  butter,  or  packages  containing  the  same,  unless  such  cheese 
or  butter  has  been  manufactured  within  the  state  of  Idaho  from  pure  milk 
or  cream  by  the  person,  persons  or  firm  using  said  brand :  Provided,  That 
all  butter  known  as  tub  butter,  that  has  been  packed  or  stored  in  tubs  or 
firkins,  which  is  pressed  or  printed  into  what  is  known  as  bricks,  pats  or 
rolls,  shall  have  in  addition  the  words  "tub  butter"  in  one-half  inch  Roman 
letters  stamped  or  pressed  upon  it,  or,  if  wrapped,  the  wrapper  shall  be 
marked  in  such  manner.  All  butter  sold  or  offered  for  sale  within  the 
state  shall  have  the  name  of  the  manufacturer  and  place  of  manufacture 
stamped  upon  the  label.    ['09,  p.  231,  H.  B.  172,  §  1,  subd.  1133.] 

Hist.     '05,  p.  54,  §  18,  reenacted  R.  C.  §  1133  ;  am. 
'09,  p.  231,  H.  B.  172,  §  1,  subd.  1133. 

Bah  cock  Test  Laiv. 
65:71.  Method  of  testing  cream.  All  cream  sold  in  the  state  of 
Idaho  for  manufacturing  purposes  shall  be  tested  for  butter  fat  by  the 
following  prescribed  method:  The  Babcock  test  shall  be  employed,  and 
samples  used  in  testing  shall  be  weighed  on  a  suitable  scale  or  balance, 
and  where  18  grams  are  used  as  a  sample  the  same  shall  be  tested  in  a 
9-inch  bottle  graduated  to  at  least  .5  per  cent,  or  where  9  grams  are  used 
as  a  sample  the  same  shall  be  tested  in  a  6-inch  bottle  graduated  to  at  least 
.5  per  cent,  also  graduated  to  give  full  reading  of  the  test,  and  in  all  tests 
the  column  of  butter  fat  shall  be  read  at  a  temperature  of  no't  less  than 
120  degrees  Fahrenheit.     ['15,  c.  100,  §  1,  p.  238.] 

Hist.     '13,  c.  132,  §   1,  p.  482;  am.  '15,  c.  100,  §  1, 
i>.    238. 
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65:72.  False  reading  of  test.  It  is  hereby  made  unlawful  for  any 
person,  tester,  inspector,  firm  or  corporation  to  wilfully  take  or  .submit 
for  the  purpose  of  any  test  contemplated  by  this  chapter,  any  false  or 
unfair  sample,  of  either  milk  or  cream,  or  to  falsify,  improperly  manipu- 
late, overread  or  underread,  or  in  any  other  manner  make,  announce  or 
record  any  false  or  untrue  test  of  either  butter  or  cream,  or  to  use  any 
false  measure,  scale,  instrument  or  appliance  in  the  testing  of  either  milk 
or  cream,  with  the  effect  of  announcing,  making  or  recording  any  false  re- 
sult of  any  test ;  or  to  employ  any  contrivance,  instrument  or  method  for 
testing  the  milk  or  cream  with  the  effect  of  falsely  determining  the  butter 
fat  content  of  any  milk  or  cream  so  tested.     ['13,  c.  132,  §  2,  p.  482.] 

Hist.     '13,  c.   132,   §   2,  p.  482. 

65:73.  Check  to  show  number  of  pounds  purchased.  Every  per- 
son, corporation  or  company  operating  a  creamery,  when  using  the  Bab- 
cock  test  as  a  standard  to  determine  the  value  of  any  milk  or  cream  re- 
ceived or  bought  by  such  person,  corporation  or  company  to  be  manufac- 
tured into  butter,  shall,  when  paying  for  such  milk  or  cream,  include  in 
every  statement  or  check  issued  to  any  patron  in  payment  therefor  a  state- 
ment of  the  number  of  pounds  of  butter  fat  for  which  payment  is  made. 
['13,  c.  132,  §  3,  p.  482.] 

Hist.     '13,  c.  132,  §  3,  p.  482. 

65:74.  Apparatus  to  be  correct.  Any  manufacturer,  merchant, 
dealer  or  agent  in  this  state  who  shall  offer  for  sale  or  sell  a  milk  pipette 
or  measure,  test  tube  or  bottle  which  is  not  correctly  marked  or  graduated, 
as  herein  provided,  shall  be  guilty  of  a  misdemeanor.  ['13,  c.  132,  S  4, 
p.  482.] 

Hist.     '13,  c.   132,   §   4,  p.  482. 

65:75.  Regulation  of  prices.  Any  person,  firm,  copartnership  or 
corporation  engaged  in  the  business  of  buying  milk,  cream,  or  butter  fat 
for  the  purpose  of  manufacture  who  shall  discriminate  between  different 
sections,  localities,  communities  or  cities  of  the  state  by  purchasing  such 
commodity  at  a  higher  price  or  rate  in  one  locality  than  is  paid  for  the 
same  commodity  by  said  person,  firm,  copartnership  or  corporation  in  an- 
other locality,  whether  such  locality  be  within  or  without  the  state  of 
Idaho,  after  making  due  allowance  for  the  difference,  if  any,  in  the  actual 
cost  of  transportation  from  the  locality  of  purchase  to  the  locality  of 
manufacture,  shall  be  deemed  guilty  of  unfair  discrimination,  and  upon 
conviction  thereof,  shall  be  punished  as  provided  in  the  following  section. 
['13,  c.  132,  §  5,  p.  482.] 

Hist.     '13,  c.  132,  §  5,  p.  482. 

65:76.  License  to  be  procured.  No  person  shall  operate  a  milk  or 
cream  testing  apparatus  duly  approved  by  the  state  dairy  and  food  com- 
missioner to  determine  the  percentage  of  milk  fat  in  milk  or  cream  for  the 
purpose  of  purchasing  the  same  either  for  himself  or  another  without  first 
securing  a  license  from  the  dairy  and  food  commissioner  of  this  state  or 
from  his  duly  appointed  agent  or  representative  authorizing  such  person 
to  so  operate  such  tester.  Any  person  desiring  to  secure  such  license  shall 
make  application  therefor  on  a  blank  to  be  prepared  and  provided  by  the 
dairy  and  food  commissioner,  and  such  applicant,  before  being  issued  such 
license  may  be  required  to  pass  a  satisfactory  examination  in  person  and 
prove  by  actual  demonstration  that  he  is  competent  and  qualified  to  prop- 
erly use  such  tester  and  make  an  accurate  test  with  the  same.  Such  license 
shall  be  valid  until  May  31,  next  after  its  issue,  and  a  fee  of  $2.50  shall 
be  paid  by  licensee  to  the  state  dairy  and  food  commissioner  before  such 
license  shall  be  issued.    The  dairy  and  food  commissioner  shall  have  au- 
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thority  to  revoke  any  license  issued  under  this  chapter.  The  testing  of 
each  lot  of  milk  or  cream  by  any  such  unlicensed  person  shall  constitute  a 
separate  offense,  provided  that  any  licensed  person  may  for  valid  reasons 
appoint  a  substitute  for  a  period  not  to  exceed  six  days  subject  to  the  ap- 
proval of  the  dairy  and  food  commissioner.  The  fees  collected  under  the 
provisions  of  this  section  shall  be  paid  into  the  state  treasury  by  the  dairy 
and  food  commissioner.     ['13,  c.  132,  §  7,  p.  483.] 

Hist.     '13,  c.  132,  §  7,  p.  483. 

65:77.  Penalties.  Whoever  shall  violate  any  of  the  provisions  of 
sections  71  to  76  inclusive,  of  this  article,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 
$25  nor  more  than  $200,  for  each  and  every  offense,  or  be  imprisoned  in 
the  county  jail  not  less  than  30  days  nor  more  than  60  days,  or  both  such 
fine  and  imprisonment.     ['13,  c.  132,  §  6,  p.  483.] 

Hist.     '13,   c.    132,    §    6,   p.   483. 

Labels  and  Brands  for  Dairy  Products. 
65 :78.  Registration  of  brands  for  dairy  products.  All  persons,  com- 
panies and  corporations  engaged  in  the  transportation  or  manufacture  of 
any  dairy  product  or  ice  cream,  or  in  bottling  milk  and  cream  for  sale  and 
use  may  adopt  a  mark  or  marks  of  ownership  to  be  stamped  or  marked  on 
any  can,  bottle,  cask,  keg,  barrel  or  other  receptacle  used  in  the  handling 
and  transportation  of  any  of  said  products,  and  may  file  in  the  office  of  the 
secretary  of  state  a  description  of  the  name  or  marks  so  used  by  them  or 
either  of  them,  and  the  use  to  be  made  of  any  such  can,  bottle,  cask,  keg* 
barrel,  or  other  receptacle,  and  cause  the  same  to  be  published  for  two 
successive  weeks  in  a  weekly  newspaper  published  and  in  general  circula- 
tion in  the  state  of  Idaho.     ['11,  c.  212,  §  1,  p.  685.] 

Hist.     '11,  c.  212,   §   1,  p.  685. 

65:79.  Character  of  brand.  The  brand  or  mark  so  selected  and 
adopted  as  herein  provided  may  consist  of  a  name,  design,  mark  or  marks, 
or  some  particular  color  of  paint  or  enamel,  used  upon  the  can,  bottle,  cask, 
keg,  barrel,  or  other  receptacle,  or  any  part  thereof.  ['11,  c.  212,  §  2,  p. 
685.] 

Hist.     '11,  c.  212.  §  2,  p.  685. 

65:80.  Unlawful  to  adopt  brand  of  another.  It  shall  be  unlawful 
for  any  person,  company  or  corporation  to  adopt  or  use  any  brand  or  mark 
which  has  already  been  designated,  appropriated  or  obtained  under  the 
provisions  of  this  article.     ['11,  c.  212,  §  3,  p.  685.] 

Hist.     '11,  c.  212,   §  3,  p.  685. 

65:81.  Unlawful  use  of  branded  receptacle.  It  shall  be  unlawful 
for  any  person  other  than  the  rightful  owner  thereof  to  use  any  can,  bottle, 
cask,  keg,  barrel  or  other  receptacle  marked  or  branded  as  herein  pro- 
vided, for  any  other  purpose,  or  for  the  transportation  or  handling  of  any 
other  article  or  product  than  designated  or  provided  for  by  such  branding. 
['11,  c.  212,  §  4,  p.  685.] 

Hist.     '11,  c.  212,  §  4,  p.  685. 

65:82.  Unlawful  to  deface  or  remove  brand.  It  shall  be  unlawful 
for  any  person  other  than  the  rightful  owner  thereof  to  deface  or  remove 
any  such  brand,  mark,  or  stamp  put  upon  any  such  can,  bottle,  cask,  keg, 
barrel  or  other  receptacle  as  herein  provided.     ['11,  c.  212,  §  5,  p.  685.] 

Hist.     '11,  c.  212,   §   5,  p.  685. 

65:83.  Enforcement  of  law.  For  the  purpose  of  preventing  the  use 
of  said  cans,  bottles,  casks,  kegs,  barrels,  or  other  receptacles  for  any  pur- 
pose other  than  that  herein  provided,  and  to  insure  the  wholesomeness  and 
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high  quality  of  said  products,  and  the  sanitary  condition  of  the  receptacle 
in  which  the  same  are  transported,  it  shall  be  the  duty  of  the  state  dairy, 
food  and  sanitary  inspector  to  enforce  the  provisions  of  this  article.  ['11, 
c.  212,  §  6,  p.  685.] 

Hist.     '11,  c.  212,  §  6,  p.  685. 

65:84.  Penalty.  Whoever  shall  violate  any  of  the  provisions  of  the 
preceding  sections  78  to  83,  inclusive,  shall  be  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not  more  than 
$100  or  by  imprisonment  in  the  county  jail  not  exceedig  30  days,  or  by 
both  such  fine  and  imprisonment,  at  the  discretion  of  the  court.  ['11,  c. 
212,  §  7,  p.  685.] 

Hist.     '11,  c.  212,   §  7,  p.  685. 

ARTICLE  5. 
REGULATION  OF  DOMESTIC  WATER  AND  ICE. 

65 :85.  Storage  of  ice.  Ice  offered  or  intended  for  public  use  or  con- 
sumption shall  be  kept  stored  in  clean  places  free  from  all  filth,  offal, 
refuse,  and  polluted  waters  and  separate  and  removed  from  contact  with 
animal  or  vegetable  matter,  and  not  in  proximity  to  any  cesspool,  privy 
vault  or  sewer,  nor  in  places  where  such  ice  may  be  subject  to  the  con- 
tamination from,  or  the  action  of,  acids,  oils,  noxious,  offensive  or  injur- 
ious gases,  smoke  or  vapors ;  and  all  ice  kept  stored  in  violation  of  this  sec- 
tion shall  be  deemed  polluted  ice  and  not  fit  for  human  consumption ;  and 
it  shall  be  unlawful  to  sell,  offer  for  sale,  or  store  for  sale  such  polluted 
ice.     ['13,  c.  173,  §  1,  p.  549.] 

Hist.     '13,  c.  173,  §  1,  p.  549. 

65 :86.  Domestic  water  to  be  pure.  Any  corporation  or  person  own- 
ing or  maintaining  any  plant  or  system  for  the  supply  to  the  inhabitants 
of  this  state,  or  any  part  thereof,  of  water  for  domestic  purposes  shall 
keep  the  same  clean  and  free  from  all  impurities,  accumulation  of  sedi- 
ment, offal,  refuse,  dead  animals,  and  all  other  foreign  substances  which 
tend  to  injure  the  health  of  the  consumers  of  such  water.  ['13,  c.  173,  §  2, 
first  part,  p.  550.] 

Hist.     '13,  c.  173,  §  2,  first  part,  p.  550. 

65:87.  Penalty.  Any  person  or  corporation  failing  or  neglecting  to 
comply  with  any  of  the  provisions  of  this  article  shall  be  guilty  of  a  mis- 
demeanor.    ['13,  c.  173,  §  2,  last  part,  p.  550.] 

Hist.     '13,  c.  173,  §  2,  last  part,  p.  550. 

ARTICLE  6. 
REGULATION  OF  SLAUGHTER  HOUSES  AND  MEAT  PRODUCTS. 

65:88.  Rules  and  regulations  to  be  complied  with.  All  slaughter- 
ing, packing,  meat  canning,  salting,  rendering,  or  similar  establishments 
whose  meat  or  meat  food  products,  in  whole  or  in  part,  enter  into  com- 
merce, shall  be  prepared  under  the  following  rules,  regulations  and  pro- 
visions, and  a  failure  upon  the  part  of  any  person  or  persons,  corporation 
or  corporations  to  comply  with  the  said  rules,  regulations  and  provisions 
is  hereby  declared  to  be  unlawful  and  shall  be  punished  as  provided  for  in 
section  115  of  this  article.     ['11,  c.  184,  §  1,  p.  607.] 

Hist.     '11,  c.  184,  §  1,  p.  607. 

Cross   ref.     Record  of   slaughtered  cattle :    §    1255. 

65:89.  Light  and  ventilation.  All  person  or  persons,  corporation 
or  corporations  owning,  leasing  or  conducting  any  establishment  or  estab- 
lishments in  which  animals  are  slaughtered,  or  meat  or  meat  food  products 
are  prepared,  cured,  packed,  stored,  or  handled  shall  suitably  and  ade- 
quately light  and  ventilate,  and  maintain  the  same  in  a  sanitary  condition. 
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Said  persons  or  corporations  shall  require  that  all  work  performed  in  such 
establishments  shall  be  done  in  a  cleanly  and  sanitary  manner.  ['11,  c. 
184,  §  2,  p.  608.] 

Hist.     '11,  c.  184,  §  2,  p.  608. 

65:90.  Walls,  partitions,  ceilings  to  be  whitewashed.  All  person 
or  persons,  corporation  or  corporations  shall  frequently  whitewash  and 
paint  the  ceilings,  sidewalls,  pillars  and  partitions  of  said  establishment 
or  establishments  and  shall  render  the  same  sanitary  by  frequent  washing 
and  scraping.  Where  floors  or  other  parts  of  the  building  or  tables  or 
other  part  of  the  equipment  are  so  old  and  in  such  condition  that  they 
cannot  be  readily  made  sanitary,  they  shall  be  removed  and  replaced  by 
suitable  materials,  or  otherwise  put  in  condition  acceptable  to  the  dairy, 
food  and  sanitary  inspector.  All  floors  upon  which  meats  are  piled  during 
the  process  of  curing  shall  be  so  constructed  that  they  can  be  kept  in  a 
clean  and  sanitary  condition,  and  such  meats  shall  also  be  kept  clean. 
['11,  c.  184,  §  3,  p.  608.] 

Hist.     '11,  c.  184,  §   3,  p.  608. 

65:91.  Tools  and  utensils  to  be  cleaned.  All  trucks,  trays  and  other 
receptacles,  all  chutes,  platforms,  racks,  tables,  floors  and  other  devices 
used  in  carrying  on  the  work  of  the  establishment,  and  all  knives,  saws, 
cleavers  and  other  tools  and  all  utensils  and  machinery  used  in  the  mov- 
ing, handling,  cutting,  chopping,  mixing,  canning  or  other  processes  shall 
be  thoroughly  cleansed  daily,  both  before  and  after  being  used.  ['11,  c. 
184,  §  4,  p.  608.] 

Hist.     '11,  c.  184,  §   4,  p.  608. 

65:92.  Clothing  to  be  clean.  The  aprons,  smocks,  or  other  outer 
clothing  of  employees  who  handle  meat  in  contact  with  such  clothing  shall 
be  of  such  material  that  is  readily  cleansed  and  made  sanitary,  and  shall 
be  cleansed  daily  if  used.  Employees  who  handle  meat  or  meat  food  prod- 
ucts shall  be  required  to  keep  their  hands  clean.     ['11,  c.  184,  §  5,  p.  608.] 

Hist.     '11,  c.   184,  §  5,  p.  608. 

65:93.  Toilets  to  be  provided  for  employees.  Said  person  or  per- 
sons, corporation  or  corporations  aforesaid  shall  provide  ample  and  suf- 
ficient toilet  rooms,  urinals  and  dressing  rooms  and  the  same  shall  be  en- 
tirely separated  from  compartments  in  which  carcasses  are  dressed  and 
meat  and  meat  food  products  are  cured,  stored,  packed,  handled  and  pre- 
pared. Said  toilet  rooms,  urinals  and  dressing  rooms  shall  be  amply  fitted 
and  supplied  with  lavatory  accommodations,  including  soap,  ample  water 
supply  and  towels,  and  shall  be  properly  lighted,  suitably  ventilated,  and 
kept  in  a  sanitary  condition.     ['11,  c.  184,  §  6,  p.  608.] 

Hist.     '11,  c.  184,  §  6,  p.  608. 

65 :94.  Ventilation,  cuspidors,  screens.  Said  person  or  persons,  cor- 
poration or  corporations  aforesaid  shall  ventilate  all  rooms  or  compart- 
ments in  which  meat  or  meat  food  products  are  prepared,  cured,  stored, 
packed  or  otherwise  handled  in  a  manner  acceptable  to  the  state  board  of 
health,  and  shall  cause  said  rooms  or  compartments  to  be  so  located  and 
constructed  that  odors  from  toilet  rooms,  catch  basins,  casing  departments, 
tank  rooms,  hide  rooms  and  other  sections  of  said  establishment  do  not 
permeate  them;  and  all  rooms  and  compartments  shall  be  provided  with 
cuspidors,  which  employees,  who  expectorate,  shall  be  required  to  use. 
All  outer  doors  and  windows  shall  be  screened  against  flies  and  other 
insects.     ['11,  c.  184,  §  7,  p.  609.] 

Hist.     '11,  c.  184,  §  7,  p.  609. 

65:95.  Employees  to  be  free  from  disease.  Said  person  or  persons, 
corporation  or  corporations  shall  not  knowingly  employ,  in  any  of  the  de- 
partments of  the  establishment  or  establishments  where  carcasses  are 

438 


MEAT  PRODUCTS  65:101 

dressed,  or  meats  handled,  or  meat  food  products  prepared,  any  person 
afflicted  with  tuberculosis  or  any  other  communicable  disease,  and  any 
employee  suspected  of  being  so  affected  shall  be  reported  by  the  manager 
of  the  establishment  to  the  state  board  of  health.     ['11,  c.  184,  §  8,  p.  609.] 

Hist.     '11,  c.  184,  §  8,  p.  609. 

65:96.  Hogs  not  to  be  fed  raw  offal.  Said  person  or  persons,  cor- 
poration or  corporations  shall  not  fatten  hogs  or  other  animals  on  refuse 
of  slaughter  houses,  and  shall  keep  all  animals  in  proper  pens  at  least  100 
feet  from  the  slaughter  house.  No  use  incompatible  with  proper  sanitation 
shall  be  made  of  any  part  of  the  premises  on  which  said  establishment  is 
located.  All  yards,  fences,  pens,  chutes,  alleys  and  all  appurtenances  be- 
longing to  the  premises  of  such  establishments  shall,  whether  they  are 
used  or  not,  be  maintained  in  a  sanitary  condition.  ['11,  c.  184,  §  9,  p.  609.] 

Hist.     '11,  c.  184,  §  9,  p.  609. 

65:97.  Implements  to  be  disinfected.  All  butchers  who  dress  dis- 
eased carcasses  shall  cleanse  their  hands  of  all  grease  and  then  in  a  pre- 
scribed disinfectant,  and  rinse  them  in  clear  water  before  engaging  again 
in  dressing  or  handling  healthy  carcasses.  All  butchers'  implements  used 
in  dressing  diseased  carcasses  shall  be  cleansel  of  all  grease  and  then 
sterilized  either  in  boiling  water  or  by  immersion  in  a  prescribed  disin- 
fectant and  rinsed  in  clean  water  before  again  being  used  in  dressing* 
healthy  carcasses.     ['11,  c.  184,  §  10,  p.  609.] 

Hist.     '11,  c.  184,  §   10,  p.  609. 

65:98.  Prevent  meat  from  falling  on  floor.  Said  person  or  persons, 
corporation  or  corporations  must  use  a  reasonable  care  to  prevent  from 
falling  on  the  floor,  while  being  emptied  into  tanks,  all  meat  and  meat  food 
products  intended  for  rendering  into  edible  products,  and  shall  provide  for 
such  use  metal  funnels  or  similar  devices.     ['11,  c.  184,  §  11,  p.  609.] 

Hist.     '11,  c.  184,  §  11,  p.  609. 

65:99.  Authority  to  seize  diseased  meat.  Said  person  or  persons, 
corporation  or  corporations  shall  not  sell  or  offer  for  sale  any  carcass  or 
carcasses  showing  lesions  of  anthrax  (charbon),  regardless  of  the  extent 
of  the  disease,  but  immediately  tank  the  same,  together  with  the  hides, 
hoofs,  horns,  viscera,  fat,  blood,  and  all  other  portions  of  the  animal.  The 
killing  bed  upon  which  the  animal  was  slaughtered  shall  be  disinfected 
with  a  10  per  cent  solution  of  formalin,  and  all  knives,  saws,  cleavers  and 
other  instruments  which  have  come  in  contact  with  the  carcasses  shall  be 
so  treated  before  being  used  upon  other  carcasses. 

The  state  board  of  health,  the  state  dairy,  food  and  sanitary  inspector, 
the  local  health  authority,  or  any  other  person  heretofore  properly  em- 
powered by  law,  shall  have  authority  to  seize,  condemn  or  destroy  any  ani- 
mals found  in  the  condition  mentioned  in  this  section.  ['11,  c.  184,  §  12, 
p.  610.] 

Hist.     '11,  c.  184,  §  12,  p.  610. 

65:100.  Tubercular  meat  to  be  destroyed.  It  shall  be  unlawful  for 
said  person  or  persons,  corporation  or  corporations  aforesaid,  or  for  any 
person  or  persons  at  all,  to  sell  or  offer  for  sale  any  carcass  or  carcasses 
affected  with  tuberculosis,  and  all  carcasses  so  affected  shall  be  imme- 
diately condemned  and  destroyed  by  the  person  owning  them  or  having 
them  in  possession.     ['11,  c.  184,  §  13,  p.  610.] 

Hist.     '11,  c.  184,  §  13,  p.  610. 

65:101.  Three-fourths  stage  of  pregnancy.  It  shall  be  unlawful 
for  said  person  or  persons,  corporation  or  corporations  aforesaid  to  sell  or 
offer  for  sale  any  carcass  or  carcasses  of  any  animal  or  animals  killed 
after  the  three-fourths  stage  period  of  pregnancy  or  any  carcass  or  car- 
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casses  of  animals  which  have  within  10  days  given  birth  to  young :  Pro- 
vided, hoivever,  In  the  latter  case,  if  they  have  no  evidence  of  septic  in- 
fection, said  carcass  or  carcasses  may  be  rendered  into  tallow,  but  other- 
wise the  person  or  persons,  corporation  or  corporations,  owning  or  pos- 
sessing such  carcass  or  carcasses  shall  destroy  the  same. 

Power  is  hereby  given  to  the  state  board  of  health,  the  state  dairy, 
food  and  sanitary  inspector,  the  local  health  authorities  of  any  county  or 
municipality,  or  either  of  them,  to  condemn  and  destrov  such  slaughtered 
animals.     ['11,  c.  184,  §  14,  p.  610.]  ; 

Hist.     '11,  c.  184,  §  14,  p.  610. 

65:102.  Immature  carcasses.  It  shall  be  unlawful  for  any  person 
or  persons,  corporation  or  corporations  aforesaid,  or  any  one  at  all,  to  sell 
or  offer  for  sale  carcasses  of  animals  too  immature  to  produce  wholesome 
meat;  or  to  sell  or  offer  for  sale  any  carcass  or  carcasses  of  calves,  pigs, 
kids  and  lambs  under  6  weeks  of  age;  and  it  is  hereby  made  the  duty  of 
the  state  board  of  health  or  other  authorities  in  this  article  mentioned  to 
seize  and  condemn  such  property.     ['11,  c.  184,  §  15,  p.  610.] 

Hist.     '11,  c.  184,  §  15,  p.  610. 

65:103.  Location  of  offal  tank.  It  shall  be  unlawful  for  any  per- 
son or  persons,  corporation  or  corporations  aforesaid  to  locate  any  offal 
tank  at  a  less  distance  than  20  feet  from  the  slaughtering  house,  and  it 
shall  be  unlawful  to  fail  to  tank  the  offal  and  refuse  of  the  slaughtering 
house  or  slaughtering  yards  or  to  permit  the  fumes  and  odors  arising  from 
the  tank  to  pervade  any  compartment  or  compartments  in  which  carcasses 
are  dressed  or  edible  products  are  prepared.     ['11,  c.  184,  §  16,  p.  611.] 

Hist.     '11,  c.  184,  §   16,  p.  611. 

65:104.  Water  to  be  provided.  All  person  or  persons,  corporation 
or  corporations  aforesaid  shall  supply  their  slaughtering  houses  and  yards 
with  a  water  system  amply  sufficient  to  furnish  hot  and  cold  water  under 
sufficient  pressure  and  in  such  a  manner  as  to  facilitate  the  cleansing  of 
the  establishment  and  the  maintaining  of  the  same  in  a  sanitary  condition, 
and  only  good,  clean,  wholesome  water  and  ice  shall  be  used  in  the  prepa- 
ration of  meat  and  meat  food  products :  Provided,  That  in  rural  commu- 
nities where  no  regular  water  system  is  available,  hot  and  cold  water  shall 
be  supplied  in  a  manner  sufficient  to  keep  the  slaughter  house  in  a  sanitary 
condition  at  all  times.     ['11,  c.  184,  §  17,  p.  611.] 

Hist.     '11,  c.   184,  §  17,  p.  611. 

65:105.  Delivery  wagons  to  be  covered.  Said  person  or  persons, 
corporation  or  corporations  shall  cover  and  keep  in  a  clean  and  sanitary 
condition  all  wagons,  cars,  or  vehicles  in  which  meat  or  meat  food  products 
are  transported.     ['11,  c.  184,  §  18,  p.  611.] 

Hist.     '11,  c.  184,  §  18,  p.  611. 

65:106.  Meat  unfit  for  human  food.  It  shall  be  unlawful  for  any 
person  or  persons,  corporation  or  corporations  to  sell  or  offer  for  sale  the 
meat  of  any  cattle,  sheep,  swine,  fish,  game,  fowl  or  poultry  which  is 
blown,  tainted,  heated,  soured,  raised,  stuffed,  putrid,  or  impure,  or  which, 
for  other  reasons,  is  unfit  for  human  food.     ['11,  c.  184,  §  19,  p.  611.] 

Hist.     '11,  c.  184,  §  19,  p.  611. 

65:107.  Meat  to  be  covered  in  transportation.  It  shall  be  unlawful 
for  any  person  or  persons,  corporation  or  corporations  aforesaid,  or  any 
person  at  all,  to  carry  or  transport  through  any  street,  alley,  or  thorough- 
fare the  carcass  or  meat  of  any  cattle,  sheep,  swine,  fish,  game,  fowl  or 
poultry,  except  it  be  entirely  covered  with  a  clean,  white  cover  so  as  to  be 
thoroughly  protected  from  the  dust,  dirt  and  flies.  ['11,  c.  184,  §  20, 
p.  611.] 

Hist.     '11,  c.  184,  §  20,  p.  611. 
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65:108.  Unlawful  location  of  animals.  It  shall  be  unlawful  for  any 
person  or  persons,  corporation  or  corporations,  to  keep  any  cattle,  sheep, 
swine,  game,  fowl  or  poultry  in  any  place  in  which  water,  food  and  ven- 
tilation are  not  sufficient  for  the  preservation  of  a  healthful  and  safe  con- 
dition.    ['11,  c.  184,  §  21,  p.  611.] 

Hist.     '11,  c.  184,  §  21,  p.  611. 

65:109.  Unlawful  hours  for  slaughter.  It  shall  be  unlawful  for  any 
person  or  persons,  corporation  or  corporations  aforesaid  to  slaughter  any 
animals  between  the  hours  of  8  a.  m.  and  4  p.  m.  unless  by  special  per- 
mission of  the  state  board  of  health,  or  the  state  dairv,  food  and  sanitary 
inspector.     ['11,  c.  184,  §  22,  p.  612.] 

Hist.     '11,  c.  184,  §  22,  p.  612. 

65:110.  Exposed  to  dust,  dirt  and  flies.  It  shall  be  unlawful  for  any 
person  or  persons,  corporation  or  corporations  aforesaid,  or  any  other  per- 
son at  all,  to  sell  or  expose  for  sale  any  fresh  meat,  game  or  fish  which 
has  been  in  any  way  exposed  to  the  dust,  flies  or  insects  or  other  cause  of 
contamination,  and  all  such  food  stuffs  while  on  sale  must  be  at  all  times 
thoroughly  protected  from  contamination  from  any  cause.  ['11,  c.  184, 
§  23,  p.  612.] 

Hist.     '11,  c.  184,  §  23,  p.  612. 

65:111.  Meat  shops  to  be  screened.  It  shall  be  unlawful  for  any  per- 
son or  persons,  corporation  or  corporations  to  keep  or  maintain  any  mar- 
kets, meat  stands  or  meat  shops  in  any  unclean  and  insanitary  condition. 
Said  markets,  meat  stands  and  meat  shops  must  be  screened  in  a  proper 
manner,  and  any  meat,  fish,  or  fowl  which  is  found,  upon  inspection,  unfit 
for  food,  shall  be  condemned.     ['11,  c.  184,  §  24,  p.  612.] 

Hist.     '11,  c.  184,  §  24,  p.  612. 

65:112.  Destruction  of  meat.  Whenever  the  insanitary  condition 
of  any  slaughtering  house  or  other  place  in  which  meat  is  prepared  or 
kept  for  sale  renders  unfit  for  human  food  any  meat  found  therein,  the 
dairy,  food  and  sanitary  inspector  shall  condemn  such  meat  and  notify 
the  owner  or  owners  of  such  action.  If  such  owner  or  owners  fail  to  re- 
move and  destroy  such  condemned  food  within  a  reasonable  time,  then  the 
said  inspector  shall  proceed  under  section  13  and  14  of  this  chapter;  and 
upon  the  proper  order  of  the  court,  to  saturate  with  kerosene  all  such  con- 
demned meat;  and  the  building  in  which  said  meat  has  been  slaughtered 
shall  not  be  used  for  any  similar  purpose  until  such  condemned  meat  is 
removed  and  destroyed  and  the  building  placed  in  a  sanitary  condition, 
and  accepted  by  the  aforesaid  inspector.     ['11,  c.  184,  §  25,  p.  612.] 

Hist.     '11,  c.  184,  §  25,  p.  612. 

65:113.  Inspection  and  licensing  of  slaughter  houses.  It  shall  be  the 
duty  of  the  state  dairy,  food  and  sanitary  inspector,  by  himself  and  his 
legally  appointed  or  qualified  deputy  or  assistant,  to  at  least  once  a  year 
inspect  all  public  slaughter  houses  or  slaughter  yards  and  other  places 
where  meat  or  meat  products  are  prepared  for  human  consumption,  and  if 
the  said  places  are  sanitary  and  are  maintained  in  a  condition  in  conform- 
ity with  the  provisions  of  this  article,  he  shall  issue  a  certificate  so  cert- 
fying  to  the  present  conditions  of  said  places,  and  said  certificates  shall 
be  good  for  a  period  of  one  year  unless  the  same  be  revoked  and  cancelled 
for  nonconformity  with  the  provisions  of  this  article. 

Said  inspector  shall  charge  and  receive  for  the  inspection  and  certificate 
a  fee  of  $10  in  all  places  killing  1  to  10  animals  per  week ;  a  fee  of  $15  in 
all  places  killing  from  10  to  20  animals  per  week ;  a  fee  of  $20  in  all  places 
killing  from  20  to  30  animals  per  week ;  and  a  fee  of  $25  for  places  killing 
more  than  30  animals  per  week,  which  said  fee  .shall  be,  by  the  said  in- 
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spector,  paid  into  the  state  treasury  and  accredited  to  the  general 
fund.  Said  certificate  shall  not  be  transferable,  but  shall  be  obtained  anew 
in  each  change  of  control  of  the  places  mentioned  in  this  section.  Said 
certificate  may  be  revoked  by  the  inspector  upon  the  failure  of  the  persons 
or  corporations  owning  or  controlling  the  places  mentioned  in  th;s  section 
to  comply  with  any  of  the  provisions  of  this  article. 

No  certificate  shall  be  evidence  that  said  places  are  maintained  in  con- 
formity with  the  provisions  of  this  article  for  any  other  time  than  at  the 
date  of  said  certificate. 

Hist.     '11,  c.  184,  §  26,  p.  612. 

Fee  made  payable  to  state  treasury,  general  fund, 
in  conformity  with  '13,  c.  42,  p.  144.     See  65:7. 

65:114.      Certificate  to  be  procured  before  opening  slaughter  house. 

Any  person  or  corporation  who  shall  sell  or  offer  for  sale,  or  expose  for 
sale  at  public  or  private  sale,  any  meat  or  food  products  which  have  not 
been  prepared  for  human  consumption  in  the  places  mentioned  in  the  pre- 
ceding section,  or  who  shall  operate  said  places  without  first  obtaining 
from  the  said  inspector  the  certificate  or  permit  mentioned  in  said  section 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  as  provided  in  the 
following  section :  Provided,  That  nothing  in  this  article  shall  be  con- 
strued to  prohibit  any  farmer  from  slaughtering  any  animal  raised  by 
him,  and  disposing  of  the  meat  of  such  animal :  Provided,  That  said  meat 
was  prepared  in  a  sanitary  and  wholesome  manner  and  under  proper  sani- 
tary conditions,  not  surrounded  by  or  in  proximity  to  contaminating  con- 
ditions of  any  kind,  and  protected  at  all  times  up  to  delivery  to  the  pur- 
chaser from  dust,  dirt,  flies,  and  other  contaminations. 

In  prosecuting  under  this  section  is  shall  not  be  necessary  to  allege  or 
prove  that  the  defendant  did  not  have  the  certificate  or  permit  mentioned 
in  the  preceding  section  at  the  time  the  act  is  alleged  to  have  been  com- 
mitted, but  the  burden  shall  be  on  the  defendant  to  show  that  he  had  such 
certificate  or  permit  at  such  time.     ['13,  c.  89,  p.  365.] 

Hist.     '11,  c.   184,   §   27,  p.  613;  am.   '13,  c.  89,  p.        meat   butchered   by   himself    is    absolute    as    soon    as 
365.  meat  has  passed  inspection   by   sanitary  department 

Sale  by  farmers:     The  right  of  a  farmer  to   sell        of  state-     °-  A-  G-  '15-16,  p.  43. 

65:115.  Penalty  for  violation.  Any  person  or  persons,  corporation 
or  corporations  violating  this  article  or  any  part,  provisions  or  sections 
thereof,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  $300  and  not  less  than  $25,  or 
by  imprisonment  in  the  county  jail  for  a  period  not  exceeding  six  months, 
or  by  both  fine  and  imprisonment.     ['11,  c.  184,  §  28,  p.  613.] 

Hist.     '11,  c.  184,  §  28,  p.  613. 

Cross  ref.     Sale  of  diseased  meat  a  misdemeanor: 

§    1211. 

ARTICLE  7. 
REGULATION  OF  OILS. 

65:116.  Manufacture  and  sale  of  adulterated  or  misbranded  oil  un- 
lawful. It  shall  be  unlawful  for  any  person  to  manufacture,  sell,  keep  for 
sale,  or  offer  for  sale  within  the  state  of  Idaho  any  gasoline,  benzine,  nap- 
tha,  lubricating  oil  or  grease,  road  oil,  fuel  oil  for  boilers  and  internal  com- 
bustion engines,  which  is  adulterated  or  misbranded  within  the  meaning 
of  this  article,  and  any  person  who  shall  manufacture,  sell,  keep  for  sale, 
or  offer  for  sale  any  of  the  above  named  articles,  which  is  adulterated  or 
misbranded,  within  the  meaning  of  this  article  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  than 
$25,  nor  more  than  $300,  and  that  each  and  every  sale  in  violation  hereof 
shall  be  deemed  a  separate  offense.     ['17,  c.  124,  §  1,  p.  411.] 

Hist.     '17,  c.   124,   §   1,  p.  411. 
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65:117.  Duty  of  dairy,  food  and  sanitary  inspector.  It  shall  be  the 
duty  of  the  state  dairy,  food  and  sanitary  inspector  of  the  state  of  Idaho, 
or  his  deputies  to  inspect  and  take  samples  of  the  above  named  articles 
that  are  manufactured,  kept  for  sale,  or  offered  for  sale,  or  sold  within 
the  state  of  Idaho  and  to  cause  the  same  to  be  tested  and  to  enforce  the 
provisions  of  this  article.     ['17,  c.  124,  §  2,  p.  411.] 

Hist.     '17,  c.  124,  §  2,  p.  411. 

65:118.  Same:  Right  of  inspection.  For  obtaining  information  re- 
garding the  suspected  violation  of  this  article,  the  state  dairy,  food  and 
sanitary  inspector  or  his  deputies  shall  have  access  to  all  places  where  the 
above-named  articles  are  sold,  offered  for  sale  or  kept  for  sale,  manufac- 
tured or  transported,  or  stored,  and  may  take  samples  therefrom  for  analy- 
sis, tendering  payment  therefor.  Any  person  obstructing  such  entry  or 
inspection,  or  failing  upon  request  to  assist  therein  shall  be  guilty  of  a 
misdemeanor  and  shall  be  punished  as  provided  in  section  116  of  this 
article.     ['17,  c.  124,  §  4,  p.  412.] 

Hist.     '17,  c.  124,  §  4,  p.  412. 

65:119.  Oil  to  be  labeled.  Gasoline,  benzine,  naptha,  lubricating  oil 
and  grease,  road  oil  and  fuel  oil  must  be  sold  under  their  true  name  and 
grades,  respectively,  and  such  names  and  grades  must  be  impressed  or 
otherwise  plainly  marked  upon  the  barrel,  can,  vessel,  or  other  container 
in  which  the  same  is  stored,  sold,  offered  or  exposed  for  sale,  respectively, 
or  upon  a  label  conspicuously  and  securely  fastened  thereto,  giving  the 
true  name  and  grade  of  the  product,  name  and  address  of  manufacturer 
or  dealer,  who  sells  the  same.     ['17,  c.  124,  §  3,  p.  412.] 

Hist.     '17,  c.   124,  §  3,  p.  412. 

65:120.  Confiscation  of  unlawful  articles.  Possession  by  any  per- 
son of  any  of  the  articles  above  named  in  this  article  shall  be  considered 
prima  facie  evidence  that  the  same  is  kept  by  such  person  for  sale  and,  if 
in  violation  of  this  article,  the  inspector  shall  be  authorized  to  seize  upon 
and  take  possession  of  such  article  and  upon  the  order  of  any  court  of  com- 
petent jurisdiction  he  shall  destroy  the  same,  provided  that  in  case  the 
legal  disability  which  exists  against  such  article  is  one  which  can  be  re- 
moved by  proper  labeling,  the  inspector  shall  relabel  and  sell  the  same 
and  pay  the  proceeds  into  the  state  treasury.     ['17,  c.  124,  §  5,  p.  412.] 

Hist.     '17,  c.  124,  §  5,  p.  412. 

65:121.  Oil  standards.  The  standards  of  quality,  purity  and  strength 
for  gasoline,  benzine,  naptha,  lubricating  oil  and  grease,  road  oil  and  fuel 
oil  that  have  been  or  shall  be  adopted  by  the  bureau  of  mines  of  the  United 
States  department  of  the  interior,  are  hereby  declared  to  be  the  standards 
of  quality,  purity  and  strength  for  the  above-named  articles  in  the  state 
of  Idaho.     ['17,  c.  124,  §  6,  p.  412.] 

Hist.     '17,  c.  124,  §  6,  p.  412. 

65:122.  Analyses  by  state  chemist.  The  state  chemist  is  directed 
to  make  all  analyses  and  tests  of  articles  inspected  in  this  article  and  to 
employ,  in  such  analyses  and  tests,  the  standard  methods  of  analyses  which 
have  been  or  shall  be  adopted  by  the  bureau  of  mines  of  the  United  States 
department  of  the  interior.     ['17,  c.  124,  §  7,  p.  412.] 

Hist.     '17,  c.   124,  §  7,  p.  412. 

65:123.  State  chemist  as  witness.  In  all  prosecutions  arising  under 
this  article  the  certificate  of  the  state  chemist,  when  duly  sworn  to  by  such 
officer,  shall  be  prima  facie  evidence  of  the  fact  or  facts  therein  certified, 
or  in  case  it  is  necessary  for  the  state  chemist  to  appear  as  a  witness  in 
court,  the  judge  of  the  court  or  the  probate  judge  of  the  county,  wherein 
such  trial  shall  be  held,  shall  issue  a  subpoena  for  his  attendance  at  the 
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trial  and  it  shall  be  the  duty  of  the  state  chemist  to  obey  such  subpoena, 
and  all  his  actual  and  necessary  expenses  shall  be  paid  by  the  county  where- 
in such  trial  is  held  in  the  same  manner  that  county  officers  are  paid  and, 
in  case  of  conviction,  shall  be  charged  to  the  defendant  as  part  of  the  costs 
of  prosecution.     ['17,  c.  124,  §  8,  p.  413.] 

Hist.     '17,  c.  124,  §  8,  p.  413. 

65:124.      Duty  of  attorney  general  and  prosecuting  attorneys.      It 

shall  be  the  duty  of  the  attorney  general  of  the  state  of  Idaho  or  the  prose- 
cuting attorney  in  any  county  of  the  state,  when  called  upon  by  the  state 
dairy,  food  and  sanitary  inspector  to  render  all  legal  assistance  in  his 
power  to  execute  the  provisions  of  this  article  and  to  prosecute  cases  aris- 
ing under  this  article.     ['17,  c.  124,  §  9,  p.  413.] 

Hist.     '17,  c.  124,  §  9,  p.  413. 

65:125.  Penalty  of  publicity.  When  adulterated  or  misbranded 
gasoline,  benzine,  naptha,  lubricating  oil  and  grease,  road  oil  and  fuel  oil 
are  found  under  the  provisions  of  this  article,  it  shall  be  the  duty  of  the 
state  dairy,  food  and  sanitary  inspector  to  publish  the  fact  in  at  least  one 
newspaper  published  in  the  county  in  which  such  adulterated  or  misbrand- 
ed article  or  articles  is  found,  giving  the  name  of  the  article,  the  name  of 
the  manufacturer,  the  name  of  the  dealer  or  person  selling  or  offering  the 
same  for  sale  and  such  other  information  as  will  be  beneficial  to  the  con- 
sumers.    ['17,  c.  124,  §  10,  p.  413.] 

Hist.     '17,  c.  124,  §  10,  p.  413. 

65:126.  Person  denned.  The  word  "person, "  as  used  in  this  article, 
shall  be  construed  to  import  both  the  plural  and  the  singular,  as  the  case 
demands,  and  shall  include  corporations,  companies,  societies  and  associa- 
tions. When  construing  and  enforcing  the  provisions  of  this  article,  the 
act,  omission,  or  failure  of  any  officer,  agent,  or  other  person  acting  for  or 
employed  by  any  corporation,  company,  society,  or  association,  within  the 
scope  of  his  employment  or  office  shall  in  every  case  be  also  deemed  to  be  the 
act,  omission,  or  failure  of  such  corporation,  company,  society  or  associa- 
tion as  well  as  that  of  the  person.     ['17,  c.  124,  §  11,  p.  413.] 

Hist.     '17,  c.  124,  §  11,  p.  413. 

65:127.      Adulteration   and   misbranding  of   oils   denned.       For  the 

purposes  of  this  article  an  article  shall  be  deemed  to  be  adulterated : 

1.  If  any  substance  has  been  mixed  and  packed  with  it  so  as  to  reduce 
or  lower  or  injuriously  affect  its  quality,  purity  or  strength. 

2.  If  any  substance  has  been  substituted,  wholly  or  in  part,  for  the 
article. 

3.  If  the  article  fail  to  conform  to  any  of  the  requirements  of  the 
standards  of  quality,  purity  and  strength  adopted  by  the  bureau  of  mines 
of  the  United  States  department  of  the  interior. 

The  term  "misbranded,"  as  used  herein,  shall  apply  to  all  articles,  the 
package  or  label  of  which  shall  bear  any  statement,  design  or  device  re- 
garding such  article,  or  the  ingredients  or  substances  contained  therein,  or 
the  properties  of  such  article  which  are  false  or  misleading  in  any  par- 
ticular whatsoever.     ['17,  c.  124,  §  12,  p.  413.] 

Hist.     '17,  c.  124,  §  12,  p.  413. 

65:128.  Disposition  of  fines.  All  fines,  exclusive  of  costs,  collected 
by  any  of  the  courts  of  this  state,  as  penalties,  for  the  violation  of  this 
article  or  any  of  its  provisions,  shall  be  paid  by  the  proper  officers  of  said 
court  to  the  state  treasurer  of  the  state  of  Idaho.     ['17,  c.  124,  §  14,  p.  414.] 

Hist.     '17,  c.  124,  §  14,  p.  414. 
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ARTICLE  8. 
REGULATION  OF  HOTELS. 

65:129.  Hotel  defined.  Every  building  or  structure  kept,  used  or 
maintained  as,  or  advertised  as,  or  held  out  to  the  public  to  be  an  inn, 
hotel  or  public  lodging  house  or  place  where  sleeping  accommodations  are 
furnished  for  hire  to  transient  guests,  whether  with  or  without  meals,  in 
which  10  or  more  rooms  are  used  for  the  accommodation  of  such  guests 
shall,  for  the  purpose  of  this  article  be  defined  to  be  a  hotel,  and  whenever 
the  word  hotel  shall  occur  in  this  article,  it  shall  be  construed  to  mean 
every  such  structure  as  is  described  in  this  section.  ['11,  c.  189,  §  1,  p.  621.] 

Hist.     '11,  c.  189,  §   1,  p.  621. 

65:130.  Fire  escapes:  Large  hotels.  Every  hotel  that  is  more  than 
two  stories  high  shall  be  provided  with  a  hall  on  each  floor  extending  from 
one  outside  wall  to  the  other  in  such  a  manner  that  every  room  upon  such 
floor  shall  open  upon  such  hall,  or  a  cross  hall  connected  therewith.  There 
shall  be  equipped  at  the  end  of  such  hall  an  iron  Are  escape  on  the  outside 
of  the  building  connected  on  each  floor  above  the  first,  with  at  least  two 
openings^  which  shall  be  well  fastened  and  secured  with  landings  not  less 
than  6  feet  in  length  and  3  feet  in  width,  guarded  by  an  iron  railing  not 
less  than  3  feet  in  height.  Such  landings  shall  be  connected  by  iron  stairs 
not  less  than  2  feet  wide  and  with  steps  of  not  less  than  6  inches  tread, 
placed  at  an  angle  of  not  more  than  45  degrees  and  protected  by  a  well 
secured  hand  rail  on  both  sides  and  reaching  to  within  8  feet  of  the  ground, 
with  a  drop  ladder  12  inches  wide,  reaching  from  the  lower  platform  to 
the  ground,  and  such  stairs  shall  have  attached  on  the  outside  thereof  an 
iron  ladder  for  the  use  of  firemen.  Such  fire  escapes  shall  be  sufficient,  if 
a  perpendicular  iron  ladder  shall  be  used  instead  of  the  stairs,  provided 
such  iron  ladder  is  placed  at  the  extreme  outside  of  the  platform  and  at 
least  3  feet  away  from  the  wall  of  the  building,  and  provided  said  iron  lad- 
der is  equipped  with  round  iron  rounds  not  more  than  15  inches  apart. 
The  way  of  egress  to  such  fire  escapes  shall,  at  all  times  be  kept  free  and 
clear  of  all  obstructions  of  any  and  every  nature.  There  shall  be  posted 
and  maintained  in  a  conspicuous  place  in  each  hall  and  each  guest's  room, 
except  the  halls  and  rooms  on  the  ground  floor  of  such  hotel,  a  printed 
notice  in  characters  not  less  than  2  inches  high,  and  printed  in  red  ink, 
calling  attention  to  and  directing  the  way  to  such  fire  escapes.  A  red 
light  shall  be  maintained  in  buildings  over  two  stories  high,  on  each  floor, 
at  the  end  of  the  hall,  directly  in  front  of  the  fire  escape.  ['11,  c.  189,  §  2, 
p.  621.] 

Hist.     '11,  c.  189,  §  2,  p.  621. 

65:131.  Same:  Small  hotels.  Every  hotel  which  is  two  stories  in 
height,  or  which  is  not  provided  with  such  fire  escapes  as  are  described 
in  section  130  hereof,  shall  provide  in  every  outside  bedroom  or  sleeping 
apartment  on  any  floor  where  the  windows  of  such  room  are  more  than 
12  feet  above  the  ground,  a  manilla  rope  at  least  five-eighth  of  an  inch  in 
diameter  and  of  sufficient  length  to  reach  the  ground,  with  knots  or  loops 
not  more  than  15  inches  apart  and  of  such  strength  to  sustain  the  weight 
and  strain  of  at  least  500  pounds.  Such  rope  shall  be  securely  fastened 
to  the  joist  or  studding  of  the  building  as  near  the  window  as  practicable 
and  shall  be  kept  coiled  and  in  plain  sight  at  all  times,  nor  shall  such  rope 
be  covered  by  curtains  or  other  obstructions.  Every  such  hotel  shall  pro- 
vide and  maintain,  in  a  conspicuous  place  in  every  bedroom  or  sleeping 
apartment  above  the  ground  floor,  a  printed  notice  in  red  ink,  calling  at- 
tention to  such  rope  and  giving  directions  for  its  use.  ['11,  c.  189,  §  3/ 
p.  622.] 

Hist.     '11,  c.   189,   S  3,  p.  622. 
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65:132.  Fire  extinguishers  and  hose.  Each  and  every  hotel  shall  be 
provided  with  at  least  one  efficient  chemical  fire  extinguisher,  approved  by 
the  national  board  of  underwriters,  for  each  2500  square  feet  or  less  of 
floor  area,  which  extinguisher  or  extinguishers  shall  be  placed  in  a  con- 
venient location  in  a  public  hallway  outside  of  the  sleeping  rooms,  and  in 
all  public  rooms,  and  shall  always  be  in  a  condition  for  use;  or,  in  lieu 
thereof,  such  hotel  shall  be  equipped  with  a  standpipe  at  least  1*4  inches  in 
diameter,  with  hose  connection  and  hose  of  sufficient  length,  always  at- 
tached in  the  hallway  on  each  floor,  which  standpipe  shall  be  equipped  with 
a  sufficient  pressure  of  water  at  all  times.     ['11,  c.  189,  §  4,  p.  622.] 

Hist.     '11,  c.   189,  §  4,  p.  622. 

65:133.  Gongs.  Each  and  every  hotel  shall  be  provided  with  a  gong 
at  least  9  inches  in  diameter  on  each  floor,  which  shall  be  placed  in  the 
hallway  in  such  a  position  that  it  will  be  easy  of  access  and  so  that  its  ring- 
ing can  be  heard  in  every  room,  and  means  for  ringing  such  gong  shall  be 
provided,  which  may  be  operated  from  the  office  or  from  the  location  of 
any  such  gongs  and  shall  be  sufficient  to  keep  all  of  said  gongs  ringing  con- 
tinuously for  at  least  three  minutes  after  being  started.  [*11,  c.  189,  §  5, 
p.  623.] 

Hist.     '11,  c.  189,  §  5,  p.  623. 

65:134.  Ashes.  No  ashes  from  any  hotel  shall  be  dumped  or  kept 
in,  or  adjacent  thereto,  or  in  any  outhouse  connected  with  any  hotel  unless 
the  same  be  placed  in  a  tight,  metal  container  with  a  tight,  metal  lid  kept 
thereon.     ['11,  c.  189,  §  6,  p.  623.] 

Hist.     '11,  c.   189,   §  6,  p.  623. 

65:135.  Individual  towels.  It  shall  be  unlawful  for  each  and  every 
hotel  having  a  public  wash  room  to  have  what  is  known  as  a  common 
towel,  but  shall  keep  at  all  times  a  sufficient  supply  of  individual  clean 
towels  in  sight  and  easy  of  access  to  guests.     ['11,  c.  189,  §  7,  p.  623.] 

Hist.     '11,  c.  189,   §  7,  p.  623. 

65:136.  Protection  against  disease,  vermin  and  dirt.  Whenever 
any  room  in  any  hotel  shall  have  been  occupied  by  any  person  having  a 
contagious  or  infectious  disease,  the  said  room  shall  be  thoroughly  fumi- 
gated under  the  direction  of  the  health  officer,  and  all  bedding  therein 
thoroughly  disinfected,  before  said  room  shall  be  occupied  by  any  other 
person ;  but,  in  any  event,  such  room  shall  not  be  let  to  any  person  for  at 
least  48  hours  after  such  fumigation  or  disinfection. 

All  bedrooms  shall  be  kept  free  from  vermin  and  the  bedding  in  use 
shall  be  clean  and  sufficient  in  quantity  and  quality;  all  sheets  shall  be  at 
least  8  feet  in  length ;  each  guest  shall  be  furnished  with  at  least  two  clean 
towels ;  in  case  bedrooms  are  carpeted,  the  carpet  or  carpets  thereon  shall 
be  taken  up  and  thoroughly  cleaned  at  least  once  every  six  months.  No 
hotel  keeper  shall  rent  any  room  to  any  guest  which  does  not  contain  an 
outside  window,  or  some  other  proper  means  of  ventilation;  and  in  case 
of  hotels  hereafter  constructed,  no  room  shall  be  rented  which  has  no 
outside  window. 

No  rusted  tin  or  iron  vessel  shall  be  used  in  cooking  food,  and  all  food 
stuffs  shall  be  kept  in  a  clean  and  suitable  place,  free  from  dampness  and 
contact  with  dirty  water;  the  floors,  closets,  cupboards,  and  walls  of  all 
kitchens,  pantries  and  sculleries  shall  at  all  times  be  kept  free  from  dirt, 
and  no  dust  or  grease  shall  be  allowed  to  collect  thereon;  in  all  hotels 
where  50  cents  or  more  per  day  is  charged  for  lodging,  the  sheets  and 
pillow  cases  shall  be  changed  after  the  departure  of  each  guest. 

All  windows  and  doors  shall  be  properly  screened  and  every  possible 
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effort  shall  be  used  to  keep  flies  from  kitchens  and  dining  rooms.     ['11,  c. 
189,  §  8,  p.  623.] 

Hist.     '11,  c.  189,  §  8,  p.  623. 

"Hereafter  constructed":      The  act  became  effect- 
ive May  3,  1911. 

65:137.  Plumbing.  Every  hotel  shall  be  well  drained,  constructed 
and  plumbed  according  to  the  sanitary  rules  of  the  state  board  of  health 
and  laws  of  the  state,  and  shall  be  kept  clean  and  in  a  sanitary  condition 
and  free  from  effluvia  arising  from  any  sewer,  drain,  privy  or  other  source 
within  the  control  of  the  owner,  manager,  agent  or  other  person  in  charge, 
and  shall  be  povided  with  water  closets  or  privies  properly  screened  for 
separate  use  of  males  and  females,  which  water  closets  or  privies  shall  be 
disinfected  as  often  as  may  be  necessary  to  keep  them  at  all  times  in  a 
sanitary  condition.     ['11,  c.  189,  §  9,  p.  624.] 

Hist.     '11,  c.   189,  §  9,  p.  624. 

65:138.  Elevators.  Every  hotel  owner,  manager,  agent  or  person 
in  charge  of  every  hotel  which  is  equipped  with  a  passenger  or  freight 
elevator  shall  cause  the  shaftway  of  such  elevator  or  elevators  to  be  in- 
closed with  an  iron  sheeting,  or  other  fire  proof  material  as  nearly  air- 
tight as  is  practicable,  and  shall  provide  automatic  floor  traps  at  each  floor 
in  such  shaft,  all  of  such  appliances  to  be  built  in  the  most  approved  man- 
ner for  the  prevention  of  the  spread  of  fire  by  means  of  such  shaft.  ['11,  c. 
189,  §  10,  p.  624.] 

Hist.     '11,  c.  189,  §  10,  p.  624. 

65:139.  Certificate  of  inspection.  If  the  inspector  shall  find,  after 
the  examination  of  any  hotel,  that  this  law  has  been  fully  complied  with, 
and  the  inspection  fee  provided  herein  has  been  paid  to  the  inspector  he 
shall  issue  a  certificate  to  that  effect  to  the  person  operating  the  same,  and 
said  certificate  shall  be  posted  up  in  a  conspicuous  place  in  said  inspected 
building.    ['11,  c.  189,  §  11,  p.  624.] 

Hist.     '11,  c.  189,  §  11,  p.  624. 

65:140.  Enforcement  of  law.  It  shall  be  the  duty  of  the  inspector, 
upon  ascertaining  by  inspection  or  otherwise,  that  any  hotel  or  restaurant 
or  other  place  or  thing  required  or  allowed  by  this  article  to  be  inspected 
is  being  carried  on  contrary  to  the  provisions  of  this  article,  to  make  com- 
plaint and  cause  the  arrest  of  the  person  so  violating  the  same,  and  it 
shall  be  the  duty  of  the  prosecuting  attorney  in  such  a  case  to  prepare  all 
necessary  papers  and  conduct  such  prosecutions. 

Hist.     '11,  c.  189,  §  12,  p.  624.     "County"  changed 
to  "prosecuting." 

65:141.  Drinking  water.  It  shall  be  the  duty  of  every  person  con- 
ducting or  operating  a  hotel,  public  inn,  or  lodging  house  to  see  that  the 
drinking  water  supplied  by  said  hotel,  public  inn,  or  lodging  house  is  pure 
and  free  from  disease  germs.  The  source  of  supply  must  be  far  enough 
removed  from  privy  vaults  or  other  means  of  contamination  to  prevent 
drainage  from  said  vaults  to  the  wells  or  other  source  of  supply,  and  the 
water  supply  shall  be  subject  to  examination  by  the  inspector,  and,  when 
found  unfit  for  drinking  purposes,  its  use  must  be  discontinued  forthwith. 
[11,  c.  189,  §  14,  p.  624.] 

Hist.     '11,  c.  189,  §  14,  p.  624. 

65:142.  Hotel  day.  It  is  hereby  held  and  construed  that  rates  per 
day  for  furnished  rooms  shall  mean  for  24  hours,  or  any  part  thereof, 
following  the  time  of  acceptance  of  a  room  by  the  guest.  ['11,  c.  189,  §  15, 
p.  625.] 

Hist.     '11,  c.  189,  §  15,  p.  625. 

447 


65:143  HEALTH  AND  SANITATION 

65:143.  Rates  to  be  posted.  All  rates  shall  be  made  by  the  man- 
agement of  hotels  and  posted  in  a  conspicuous  place  in  said  hotels,  and 
rates  shall  be  based  on  a  24-hour  day.     ['11,  c.  189,  §  16,  p.  625.] 

Hist.     '11,  c.  189,  §   16,  p.  625. 

65:144.  Annual  inspection  fee.  It  shall  be  the  duty  of  >the  state 
dairy,  food  and  sanitary  inspector,  or  his  deputies,  to  make  an  inspection 
at  least  once  a  year,  of  all  restaurants,  boarding  houses,  cafes  or  any  other 
place  where  meals  are  served  to  the  public,  as  well  as  soda  fountains,  ice 
cream  stands,  or  other  places  where  drinks  are  offered  for  sale,  and,  if 
found  to  be  in  a  sanitary  condition,  shall  issue  a  yearly  certificate  of  in- 
spection to  all  such  establishments,  and  collect  therefor  the  sum  of  $1. 
Said  certificate  shall  be  posted  up  in  a  conspicuous  place  in  said  inspected 
building,  and  shall  be  liable  to  be  revoked  at  any  time,  and  the  place  be 
closed  by  said  inspector  or  deputy,  if  such  premises  shall  become  insani- 
tary, or  said  business  shall  not  be  conducted  in  conformity  to  the  provisions 
of  this  law ;  and  shall  not  be  reopened  until  it  has  been  placed  in  a  sanitary 
condition,  and  approved  by  the  said  inspector  or  his  deputy.  ['11,  c.  189, 
§  17,  p.  625.] 

Hist.     '11,  c.  189,  §  17,  p.  625. 

65:145.  Books  open  to  public.  It  shall  be  the  duty  of  the  state 
dairy,  food  and  sanitary  inspector  and  his  deputies  to  see  that  all  the  pro- 
visions of  this  article  are  complied  with  and  said  inspector,  or  the  deputy 
for  the  district,  shall  personally  inspect,  once  in  each  year,  every  hotel  as 
defined  by  this  article.  Said  inspector  and  his  deputies  are  hereby  granted 
police  power  to  enter  any  hotel  at  reasonable  hours  to  determine  whether 
the  provisions  of  this  article  are  being  complied  with.  The  inspector  shall 
keep  a  complete  set  of  books  for  public  use  and  inspection,  snowing  the 
conditions  of  each  hotel  so  inspected,  together  with  the  name  or  names  of 
the  owners,  proprietors  and  managers  thereof,  and  showing  the  sanitary 
condition,  the  number  and  condition  of  its  fire  escapes  and  any  other  infor- 
mation for  the  betterment  of  the  public  service.     ['11,  c.  189,  §  18,  p.  625.] 

Hist.     '11,  c.  189,  §  18,  p.  625. 

65:146.  Certificate  of  condition.  If  the  inspector  shall  find,  after 
examination  of  any  hotel,  that  this  law  has  been  fully  complied  with,  and 
the  inspection  fee  has  been  paid  to  the  inspector,  he  shall  issue  a  certifi- 
cate to  that  effect  to  the  person  operating  the  same,  and  said  certificate 
shall  be  kept  posted  up  in  a  conspicuous  place  in  said  inspected  building. 
['11,  c.  189,  §  19,  p.  625.] 

Hist.     '11,  c.  189,  §  19,  p.  625. 

65:147.  Penalty  for  false  certificate.  Any  inspector  who  shall  wil- 
fully certify  falsely  regarding  any  building  inspected  by  him,  and  who 
shall  issue  a  certificate  to  any  person  operating  any  hotel  when  such  per- 
son has  not  complied  with  the  provisions  of  this  article,  shall,  on  conviction 
thereof,  be  fined  not  less  than  $50  nor  to  exceed  $500  and  may  be  impris- 
oned not  to  exceed  one  year  in  the  county  jail,  or  both,  at  the  discretion  of 
the  court,  and  upon  conviction,  shall  be  disqualified  to  hold  said  office. 
['11,  c.  189,  §  20,  p.  625.] 

Hist.     '11,  c.  189,  §  20,  p.  625. 

65:148.  Penalty  for  interference.  Any  owner,  manager,  agent  or 
person  in  charge  of  a  hotel,  or  other  place  to  be  inspected  under  the  pro- 
visions of  this  law,  who  shall  obstruct  or  hinder  an  inspector,  or  his  deputy, 
in  the  proper  discharge  of  his  duties  under  this  article,  or  who  shall  refuse 
or  neglect  to  pay  the  fee  for  inspection  prescribed  herein,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  not  less  than 
$10  nor  more  than  $100,  or  shall  be  imprisoned  in  the  county  jail  for  not 
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less  than  10  days  nor  more  than  three  months,  or  both.     ['11,  c.  189,  §  21, 
p.  626.] 

Hist.     '11,  c.  189,  §  21,  p.  626. 

65:149.  Fees.  Every  hotel  containing  20  rooms  or  less  for  the  ac- 
commodation of  the  public  shall  pay  an  annual  inspection  fee  of  $5  when 
inspected  under  the  provisions  of  this  article,  and  every  hotel  containing 
more  than  20  and  less  than  100  rooms  for  the  accommodation  of  the  public 
shall  pay  an  annual  inspection  fee  of  $10,  and  every  hotel  containing  100 
rooms  or  more  shall  pay  an  annual  inspection  fee  of  $20  when  inspected 
under  the  terms  of  this  article.  Such  fees  shall  be  collected  by  the  in- 
spector at  the  time  of  inspection  and,  if  not  paid  on  demand,  the  inspector 
or  deputy  may  sue  therefor,  in  his  own  name  for  the  use  of  the  state,  and 
in  such  case,  the  court  shall  allow  and  enter  as  a  part  of  the  judgment 
against  the  defendant  all  the  cost  of  such  action,  including  a  reasonable 
fee  for  any  attorney  necessarily  employed  in  such  action  by  the  inspector. 
All  moneys  collected  under  the  provisions  of  this  article  shall  be  paid  into 
the  state  treasury  in  the  manner  provided  by  law.  ['11,  c.  189,  §  22,  p.  626.] 

Hist.     '11,  c.  189,  §  22,  p.  626. 

65:150.  Penalties.  Each  owner,  manager,  agent  or  person  in  charge 
of  a  hotel,  or  other  business  mentioned  in  this  article,  who  shall  fail  to 
comply  with  any  provisions  of  this  article  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall  be  fined  not  less  than  $10  nor  more  than  $100  or  shall 
be  imprisoned  in  the  county  jail  for  not  less  than  10  days,  nor  more  than 
three  months,  or  both,  and  every  day  that  such  hotel  is  carried  on  in  viola- 
tion of  this  article  shall  constitute  a  separate  offense :  Provided,  however, 
That  all  permanent  changes  or  alterations  in  any  building  or  buildings 
necessary  to  conform  to  the  requirements  of  this  article  shall  be  made  by 
the  owner  thereof.     ['11,  c.  189,  §  23,  p.  626.] 

Hist.     '11,  c.  189,  §  23,  p.  626. 

ARTICLE  9. 
REGULATION  OF  BARBER  SHOPS. 

65:151.  Barber  shops:  Inspection.  In  the  interest  of  the  public 
health  and  to  prevent  the  spread  of  contagious  and  infectious  diseases,  the 
state  sanitary  inspector  is  charged  with  the  sanitary  supervision  of  all 
barber  shops,  hairdressing  parlors,  public  bathhouses,  public  bath  rooms 
and  public  bathing  places  in  the  state  of  Idaho.     ['13,  c.  75,  §  1,  p.  326.] 

Hist.      '13,   c.   75,   §   1,  p.   326. 

65:152.  Same:  Rules  and  regulations.  The  state  sanitary  inspec- 
tor is  hereby  directed  and  empowered  to  inspect,  or  cause  to  be  inspected, 
the  places  mentioned  in  section  151  of  this  article,  and  to  make  such  rules 
and  regulations  as  are  necessary  to  safeguard  the  public  health,  and  to 
prevent  the  spread  of  contagious  or  infectious  diseases,  which  rules  and 
regulations  shall  be  posted  and  published  in  the  manner  provided  in  section 
19  of  this  chapter,  and  any  person  violating  any  such  rules  or  regulations, 
when  so  posted  and  published,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  a  sum  of  not  to  exceed  $50.  ['13,  c.  75,  §  2,  p.  326.] 

Hist.     '13,   c.   75,   §   2,  p.   326. 

65:153.  Same:  Certificate.  Upon  any  such  establishment  herein 
being  found  to  be  in  a  sanitary  condition,  by  the  state  sanitary  inspector, 
and  complying  with  the  regulations  provided  for  in  the  preceding  section, 
a  certificate  shall  be  issued  by  said  official,  without  any  cost,  good  for  the 
year  in  which  it  is  issued,  which  shall  be  kept  posted  in  a  conspicuous 
place.  The  owner,  lessee,  or  manager  of  any  barber  shop,  hairdressing 
parlor,  public  bathroom,  bathhouse  or  bathing  resort  who  operates  his 
business  in  violation  of  this  provision  shall  be  guilty  of  a  misdemeanor, 
and  punished  as  provided  in  the  preceding  section.    ['13,  c.  75,  §  3,  p.  326.] 

Hist.     '13,  c.   75,   §   3,  p.   326. 
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TITLE  XII.    REGULATION  OF  LIVESTOCK 

INDUSTRY. 

CHAPTER  66. 
INSPECTION  AND  SUPPRESSION  OF  DISEASES  AMONG  LIVE  STOCK. 

Note:  The  subject  matter  of  this  chapter  has  been  a  fruitful  source  of  legislation,  which  until 
the  enactment  of  '05,  p.  39,  was  confined  to  the  inspection  and  sanitary  regulation  of  sheep.  R.  S. 
§§  1213-22,  authorized  the  appointment  of  sheep  commissioners  in  each  county,  who  were  intrust- 
ed with  the  duty  of  inspecting  bands  of  sheep  therein.  These  sections  were  superseded  by  '93,  p. 
79,  which,  however,  perpetuated  the  same  system,  with  additional  provisions.  The  latter  act  was 
in  turn  repealed  by  '95,  p.  124,  which  inaugurated  the  present  system  of  state  inspection,  provid- 
ing for  the  appointment  of  a  state  inspector  and  deputies.  The  act  of  '95  was  reenacted,  with  the 
exception  of  certain  sections  which  had  been  held  unconstitutional,  by  '99,  p.  184,  but  was  re- 
pealed by  '99,  p.  352.  An  act  of  '01,  p.  142,  repealed  this  latter  act  of  1899.  Some  sections  of 
the  1901  law  were  retained  in  force  as  will  appear  from  the  historical  notes  under  various  sec- 
tions of  this  chapter.  The  act  of  '05,  p.  39,  which  forms  the  basis  of  this  chapter,  for  the  first 
time  applied  the  inspection  and  quarantine  regulations  to  cattle  and  other  animals,  and  repealed 
such  sections  of  the  1901  sheep  law  as  created  the  office  of  sheep  inspector  and  deputy  inspectors, 
leaving  the  other  sections  in  force  in  so  far  as  they  were  not  inconsistent  or  in  conflict  with  the 
1905  law,  and  imposing  the  duties  of  sheep  inspector  and  deputy  sheep  inspectors  on  the  veterinary 
surgeon  and  his  assistant,  and  the  livestock  inspectors  created  by  the  1905  law.  The  article  on 
predatory  animals  was  tacked  to  the  1905  law  in  1907,  and  article  8,  concerning  diseased  animals, 
is  an  independent  act  of  1903. 

The  compilation  and  consolidation  of  these  laws  in  the  Revised  Codes  was  well  done.  Since  that 
time  the  legislature  has  made  many  minor  amendments,  but  usually  by  specific  reference  to  the 
section  affected.  The  principal  changes  have  been  in  relation  to  the  extermination  of  predatory 
animals  and  the  funds  for  that  purpose  (§  1197  et  seq.1,  the  appointment  of  the  state  veterinary 
surgeon   (§   1158),  and  the  manner  of  raising  the  livestock  sanitary  fund  (§   1205). 

ARTICLE   1. 
LIVESTOCK  SANITARY   BOARD. 

§  1153.  Constitution  of  board.  The  governor  is  authorized  to  ap- 
point a  state  livestock  sanitary  board  consisting  of  seven  members,  one 
from  each  judicial  district  of  the  state;  three  members  from  the  cattle 
interests ;  three  members  from  the  sheep  interests,  and  one  member  from 
the  horse  interests  in  this  state.  The  members  of  said  board,  before  enter- 
ing upon  their  duties,  shall  take  the  oath  of  office  and  file  the  same  with 
the  secretary  of  state.  All  members  shall  be  appointed  for  a  term  of  two 
years,  four  being  appointed  in  each  odd  numbered  year,  and  three  in  each 
even  numbered  year.  The  board  shall  select  one  of  their  number  president 
and  shall  appoint  a  secretary  for  the  board. 

Hist.     '05,  p.  39,  §  1,  compiled  and  reenacted  R.  C  Constitutionality:     The  act  which  commences  with 

S    1153.     Obsolete  proviso  omitted.  this     section     is    constitutional.       Noble     v.     Bragaw 

Cited:       (In    brief    of    counsel)     S.    v.    Butterfield  (1906)    12  I.  265,   85  P.  903. 
Livestock  Co.    (1909)    17  I.  441. 

§  1154.  Compensation  and  genera!  duties.  The  members  of  said 
state  livestock  sanitary  board  shall  receive  no  compensation  for  their  serv- 
ices, but  must  be  allowed  their  actual  hotel  and  traveling  expenses  incurred 
by  them  while  engaged  in  the  performance  of  their  duties,  to  be  paid  out 
of  the  fund  hereinafter  created  to  be  known  as  the  livestock  sanitary  fund. 
The  secretary  shall  be  paid  a  salary  of  $600  per  annum,  payable  monthly, 
out  of  said  fund. 

It  is  hereby  made  the  duty  of  said  board  to  appoint  a  state  veterinary 
surgeon,  exercise  a  general  supervision  over,  and  so  far  as  may  be,  to 
protect  the  livestock  interests  of  the  state  from  losses  from  theft  and  dis- 
ease, and  to  devise  and  recommend,  from  time  to  time,  such  legislation  as 
in  their  judgment  will  foster  and  promote  this  industry.  ['13,  c.  130,  §  1, 
p.  478.] 

Hist.     '05,  p.  39,  §  2,  reenacted  R.  C  §  1154;  am. 
'13,  c.  130,  §   1.  P.  478. 
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§  1155.  Allowance  of  bills.  All  bills  for  expenses  incurred  under 
the  provisions  of  this  chapter  shall  be  certified  by  the  sanitary  board  to  the 
state  board  of  examiners,  and  when  allowed  by  them  shall  be  paid  by  war- 
rants drawn  on  the  livestock  sanitary  fund  in  the  state  treasury,  ['05,  p. 
39,  §  3.] 

Hist.     '05,   p.   39,  §    3,  reenacted  R.  C.   §    1155. 

§  1156.  Sanitary  board  may  prescribe  rules.  The  livestock  sanitary 
board,  with  the  state  veterinary  surgeon,  is  hereby  empowered  to  make  all 
needful  rules  and  regulations  for  the  proper  enforcement  of  this  chapter. 
['05,  p.  39,  §  34.] 

Hist.     *05,  p.  39,  §  34,  reenacted  R.  C.  §   1156.  Cited:     S.  v.  Johnson   (1914)  26  I.  203,   141  P.  565. 

Cross  ref.     Incorporated  by  reference  in  §   1203. 

§  1157.  Annual  report.  The  board  shall  make  an  annual  report,  in 
writing",  to  the  governor,  on  or  before  the  1st  day  of  December  of  each 
year,  and  must  state  therein  the  transactions  of  the  board  for  the  previous 
year.     ['05,  p.  39,  §  4.] 

Hist.     "05,  p.   39.   §   4,  reenacted  R.   C.   §   1157. 

Cross   ref.      Incorporated   by   reference   in    §    1203; 
reports  of  officers  and  boards:   §   279. 

ARTICLE  2. 
STATE   VETERINARY  SURGEON  AND   LIVESTOCK  INSPECTORS. 

§  1158.      State  veterinary  surgeon:      Appointment  and  qualifications, 

The  state  livestock  sanitary  board  is  authorized  to  appoint  a  state  vet- 
erinary surgeon,  who  shall  hold  his  office  for  a  term  of  two  years,  unless 
sooner  removed  for  incompetency  or  neglect  of  duty.  Said  appointee  shall 
be  either  a  graduate  of  some  recognized  college  of  veterinary  surgery  of 
good  standing  and  repute,  or  a  reputable  veterinary  surgeon  having  not 
less  than  five  years  actual  practice  in  veterinary  surgery.  Said  veterinary 
surgeon  shall  receive  an  annual  salary  of  $1800,  to  be  paid  monthly  as  the 
salaries  of  other  state  officers  are  paid.  He  must,  before  entering  upon 
the  duties  of  his  office,  take  the  official  oath  and  execute  a  bond  in  the  sum 
of  $5000,  to  be  approved  by  the  state  livestock  sanitary  board  and  filed 
with  the  secretary  of  state.  Said  veterinary  surgeon  shall  be  allowed  his 
actual  and  necessary  traveling  expenses,  to  be  audited  by  the  state  board 
of  examiners,  in  an  amount  not  exceeding  in  the  aggregate,  $1000  per 
annum,  to  be  paid  out  of  the  livestock  sanitary  fund.  ['13,  c.  130,  §  2, 
p.  478.] 

Hist.     '05,  p.  39,   §   5;  am.  R.  C.   §   1158;  am.   '13,  Cited:       (In    brief    of    counsel)     S.    v.    Butterfield 

c.    130,    §    2,   p.   478.  Livestock  Co.    (1909)    17   I.  441. 

§  1159.  Duties  of  state  veterinary  surgeon.  It  shall  be  the  duty  of 
the  state  veterinary  surgeon  to  investigate  all  cases  of  contagious  and  in- 
fectious diseases  among  horses,  cattle,  sheep,  goats,  mules,  asses  and  swine 
in  this  state,  which  may  come  to  his  knowledge,  and  to  make  official  visits 
of  inspection  to  any  locality  where  such  diseases  exist,  or  where  he,  or  the 
state  livestock  sanitary  board,  has  information  or  reason  to  believe  such 
diseases  do  exist,  or  where  the  state  livestock  sanitary  board  may  deem  it 
necessary  to  have  any  such  live  stock  inspected  or  tested ;  and  inspect  or 
test;  or  have  his  deputies  inspect  or  test,  all  such  live  stock;  and  shall  visit 
and  inspect  and  test  all  such  live  stock  in  the  state  of  Idaho,  when  requested 
by  the  owner  to  do  so,  to  determine  the  health  of  the  animals  enumerated 
in  this  chapter.  The  cost  of  the  material  required  to  be  used,  the  actual 
hotel  and  traveling  expenses  of  the  state  veterinary  surgeon,  or  his  assist- 
ants or  deputies,  together  with  the  sum  of  $5  per  day  as  a  fee  for  his 
assistants'  or  deputies'  services,  for  the  actual  days  or  parts  of  days  con- 
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sumed  in  the  making  of  such  tests  and  examinations  above  enumerated, 
shall  be  paid  by  the  owner  of  the  live  stock  so  examined,  inspected  or  tested. 
It  shall  also  be  the  duty  of  the  state  veterinary  surgeon  to  inspect  or  cause 
to  be  inspected  all  such  animals  as  may  be  brought  into  this  state  in  any 
manner,  or  by  whatsoever  means,  from  any  other  state,  territory  or  foreign 
country,  and  particularly  from  any  locality  included  or  defined  in  any 
proclamation  issued  by  the  governor,  establishing  a  quarantine  of  any  of 
the  classes  of  animals  enumerated  herein.  The  said  veterinary  surgeon 
shall  have  the  same  power  within  the  entire  state  as  the  livestock  inspectors 
appointed  by  him  have  in  their  respective  districts,  and  where  the  services 
of  the  veterinary  surgeon  are  demanded  in  a  county  or  district  other  than 
that  in  which  he  resides,  to  settle  differences  between  stockmen  and  any 
livestock  inspector,  it  shall  be  the  duty  of  the  said  veterinary  surgeon  to 
go  and  adjust  such  differences,  and  the  said  party  or  parties  demanding 
such  services  shall  pay  the  actual  traveling  expenses  of  said  veterinary 
surgeon. 

Said  veterinary  surgeon  shall  devote  his  entire  time  to  the  work  of  his 
office,  to  the  exclusion  of  private  business,  and  he  may  be  removed  by  the 
state  livestock  sanitary  board  for  inattention  to  duty  or  incompetency. 
['13,  c.  130,  §  3,  p.  479.] 

Hist.  '01,  p.  142,  §  2,  modified  by  '05,  p.  39.  §  6  ; 
compiled  and  reenacted  R.  C.  §  1159  ;  am.  *13,  c.  130. 
*  3,  p.  479. 

§  1160.  Same:  Quarantine  of  infected  premises.  In  all  cases  of 
contagious  or  infectious  diseases  among  any  animals  mentioned  in  this 
chapter,  the  veterinary  surgeon  has  authority  to  order  a  quarantine  of 
the  infected  premises,  and  in  case  such  disease  becomes  epidemic  in  any 
locality  in  this  state,  he  must  immediately  notify  the  governor,  who  must 
thereupon  issue  a  proclamation  forbidding  any  animal  of  the  kind  among 
which  such  epidemic  exists  being  transferred  from  said  locality,  which 
locality  shall  be  defined  in  said  proclamation,  without  a  certificate  from  the 
veterinary  surgeon  showing  such  animal  to  be  in  good  health.  The  ex- 
penses of  holding,  feeding  and  taking  care  of  all  animals  quarantined 
under  the  provisions  of  this  chapter  must  be  paid  by  the  owner,  agent  or 
person  in  charge  of  such  animals.     ['05,  p.  39,  §  7.] 

Hist.     '05,   p.    39,   §   7,  reenacted  R.  C.    §    1160. 

§  1161.  Same:  Slaughter  of  diseased  animals.  In  case  of  any 
epidemic  of  disease  where  premises  have  been  previously  quarantined,  the 
veterinary  surgeon  is  authorized  and  empowered,  when  in  his  judgment 
necessary,  to  cause  the  slaughter  of  any  and  all  such  diseased  animals  upon 
said  premises,  and  to  continue  in  quarantine  all  such  animals  as  have  been 
exposed  to  contagion  or  infection.  The  order  to  slaughter  such  animals 
must  be  in  writing  and  in  duplicate,  and  there  must  be  a  separate  order 
and  duplicate  for  each  owner  of  the  animals  so  condemned  and  slaugh- 
tered. The  original  of  such  order  shall  be  filed  by  the  veterinary  surgeon 
with  the  auditor  of  the  county,  and  the  duplicate  given  to  the  owner. 
['05,  p.  39,  §  8.] 

Hist.     '05,  p.   39,   §   8,   reenacted  R.   C.   §    1161. 

§  1162.  Same:  Compensation  need  not  be  made:  Destruction  of 
carcasses.  Any  of  the  animals  of  the  classes  hereinbefore  enumerated 
which  shall  be  or  become  infected  with  any  incurable  disease,  shall  pos- 
sess no  property  value  and  may  be  condemned  and  destroyed  without  com- 
pensation to  the  owner,  and  it  is  the  duty  of  the  veterinary  surgeon,  or  his 
assistant,  or  the  livestock  inspector,  to  superintend  the  slaughtering  of 
such  animals  as  may  be  condemned,  and  the  destruction  of  the  carcasses, 
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which  latter  shall  be  burned  to  ashes  or  buried  in  the  earth  to  a  depth  of 
not  less  than  6  feet,  and  be  covered  with  lime  or  coal  oil.     ['05,  p.  39,  §  9.] 

Hist.     '05,  p.   39,  §   9,   reenacted  R.  C.   §   1162. 

§  1163.  Report  by  veterinary  surgeon.  The  veterinary  surgeon 
must  make  an  annual  report,  on  or  before  the  15th  day  of  November,  to 
the  state  sanitary  board,  of  all  matters  connected  with  his  work  for  the 
previous  year,  and  the  board  must  make  the  same  a  part  of  their  annual 
report  to  the  governor.  They  must  also  transmit  to  the  several  boards 
of  county  commissioners  such  parts  of  the  report  as  they  consider  neces- 
sary and  of  general  interest  to  the  breeders  of  live  stock.    ['05,  p.  39,  §  10.] 

Hist.     '05,  p.  39.  §  10,  reenacted  R.  C.  §   1163. 

§  1164.  Appointment  of  assistants.  The  state  veterinary  surgeon 
shall  appoint  three  assistant  veterinary  surgeons  to  act  in  case  of  emer- 
gency, who  shall  receive  compensation  for  actual  time  engaged  not  to  ex- 
ceed $5  per  day  and  actual  and  necessary  hotel  and  traveling  expenses,  to 
be  paid  out  of  the  livestock  sanitary  fund.  Each  of  said  assistants  shall 
take  the  oath  of  office  and  give  bond  in  the  sum  of  $3000,  which  said  bonds 
shall  be  approved  by  the  president  of  the  state  sanitary  board  and  the 
attorney  general,  and  shall  be  filed  with  the  secretary  of  state.  The  state 
veterinary  surgeon  and  such  assistant  veterinary  surgeons  shall  be  repu- 
table and  competent  veterinary  surgeons  having  not  less  than  five  years' 
actual  practice  in  veterinary  surgery.  One  of  said  assistants  shall  be 
located  permanently  in  one  of  the  northern  counties  of  Idaho,  namely, 
Benewah,  Bonner,  Boundary,  Clearwater,  Idaho,  Kootenai,  Latah,  Lewis, 
Nez  Perce  or  Shoshone.  And  it  is  hereby  made  the  duty  of  each  of 
said  assistants  to  publish  in  the  official  paper  of  the  county  in  which 
he  may  be  located,  a  notice  which  shall  state  his  official  duties  and  the 
purposes  of  his  office  in  relation  to  matters  pertaining  thereto ;  such  pub- 
lication shall  be  made  quarterly  beginning  January  1st  of  each  year. 

Hist.     '05,    p.    39,    §    13,    reenacted    R.    C    §    1164  ;        new    counties    and    changing    "April    1st,    1909"    to 
am.    '09,    p.    105,    H.    B.    124.      Rewritten   to   include        "January  1st  of  each  year." 

§  1165.  Livestock  inspectors:  Appointment.  The  sanitary  board 
shall  divide  the  state  into  as  many  districts  as  may  be  deemed  necessary 
and  the  state  veterinary  surgeon  shall  appoint  one  or  more  livestock  in- 
spectors for  each  district.  Such  livestock  inspectors  shall  receive  com- 
pensation to  be  fixed  by  the  state  sanitary  board  not  to  exceed  $5  per  day, 
to  be  paid  monthly  out  of  the  livestock  sanitary  fund.  Such  inspectors 
shall  take  the  oath  of  office  and  shall  give  bond  in  the  sum  of  $2000,  to  be 
approved  and  filed  as  provided  in  the  last  section.  Such  assistant  veter- 
inary surgeons  and  such  inspectors  shall  hold  office  during  satisfactory 
service,  but  shall  be  removable  by  the  state  veterinary  surgeon  for  cause. 
['05,  p.  39,  §  14.] 

Hist.     '05,  p.  39,  §   14,  reenacted  R.  C.  §   1165. 

§  1166.  Same:  Examination.  The  state  livestock  inspectors  shall 
be  appointed  after  an  examination  to  be  conducted  in  the  following  man- 
ner: The  state  veterinary  surgeon  shall  furnish  to  the  members  of  the 
sanitary  board  for  each  judicial  district  a  list  of  questions  to  be  submitted 
to  the  candidates  for  positions  as  livestock  inspectors.  Such  member  of 
the  board  shall,  after  publication  in  some  newspaper  published  in  each 
county  in  his  district  for  a  period  of  two  weeks  designating  a  time  and 
place  for  such  examination,  examine  each  applicant  upon  said  questions, 
and  take  his  answers  in  writing  and  forward  both  questions  and  answers 
to  the  state  veterinary  surgeon,  who  shall  thereafter  appoint,  as  inspectors 
for  said  district,  those  persons  whom  he  shall  deem,  from  such  examina- 
tion, best  qualified  for  said  office. 

Hist.     '05,  p.   39,  §   15,  reenacted  R.  C.   §   1166. 
"Such   applicant"   changed  to   "each    applicant." 
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§  1 167.  Duties  of  livestock  inspectors.  The  livestock  inspector  must 
inspect  or  test  all  live  stock  in  his  district  as  directed  by  the  state  vet- 
erinary surgeon,  and  in  case  he  finds  the  same  are  free  from  disease,  but 
not  otherwise,  he  shall  issue  a  certificate  stating  such  fact ;  but  if  he  finds 
such  live  stock  are  diseased,  or  have  been  herded  upon  the  range  or  in 
corrals  which  have,  within  the  30  days  previous,  been  used  or  occupied  by 
any  diseased  or  infected  live  stock,  he  shall  forthwith  quarantine  the  same 
and  notify  the  state  veterinary  surgeon.  Such  inspector,  or  the  veterin- 
ary surgeon  or  his  assistant,  shall  personally  supervise  the  treatment  of 
all  animals  herein  enumerated  within  their  respective  districts,  and  shall 
fix  a  day  for  each  and  every  treatment,  and  are  hereby  authorized  to  de- 
termine and  decide  the  proportion  of  material  and  the  component  parts  of 
the  mixture  used  in  such  treatment.     ['13,  c.  130,  §  4,  p.  480.] 

Hist.      '05,    p.    39,    §    16,    reenacted    R.    C.    §    1167  ; 
p.m.   '13,   c.    130,   §    4,   p.  480. 

§  1168.  Same:  Quarantine  of  diseased  animals.  Upon  receipt  by 
the  veterinary  surgeon,  assistant  surgeon  or  inspector,  of  information  in 
writing  that  animals  of  the  classes  mentioned  in  this  chapter  are  diseased 
the  said  veterinary  surgeon,  assistant  surgeon  or  inspector,  shall  imme- 
diately cause  such  diseased  animals  and  all  animals  running  with  them, 
or  in  the  same  band  or  herd,  as  in  his  judgment  is  necessary,  to  be  quaran- 
tined and  held  within  a  certain  boundary  to  be  defined  by  him,  until  such 
disease  has  been  eradicated.     ['13,  c.  130,  §  5,  p.  480.] 

Hist.     '05,    p.    39,    §    17,   reenacted   R.    C.    §    1168; 
am.    '13,   c.    130,   §    5,   p.   480. 

§  1169.  Supervision  by  state  veterinary  surgeon.  The  assistant  vet- 
erinary surgeons,  and  the  livestock  inspectors  shall  be  under  direct  con- 
trol of  the  state  veterinary  surgeon,  and  answerable  to  him  for  any  neglect 
of  duty  enjoined  upon  them  by  this  chapter.     ['05,  p.  39,  §  25.] 

Hist.     '05,  p.   39,   §   25,  reenacted  R.   C.  §    1169. 

§  1170.  Inspectors  to  keep  record.  Every  inspector  appointed  un- 
der the  provisions  of  this  chapter  must  keep  a  book  to  be  known  as  the 
inspection  record,  in  which  he  must  enter  and  record  all  his  official  acts 
as  such  inspector.  Such  record  must  particularly  show  the  name  of  the 
owner  of  every  animal,  band  or  flock  so  inspected  and  the  number  in  such 
band,  herd  or  flock ;  the  result  of  such  inspection,  the  names  of  persons  to 
whom  certificates  have  been  granted  and  when,  the  brands  upon  said  live 
stock  and  all  orders  and  directions  made  by  him  in  relation  to  matters 
herein  designated.     ['05,  p.  39,  §  26.] 

Hist.     '05,  p.   39,   §  26,  reenacted  R.  C.   §   1170. 

§  1171.  Report  of  inspectors.  Every  inspector  must,  on  or  before 
the  1st  day  of  November  of  each  year,  report  to  the  state  veterinary  sur- 
geon, in  writing,  showing  from  his  inspection  records  the  matters  therein 
contained  since  his  last  report,  and  the  veterinary  surgeon  must  embody 
such  of  said  information  as  he  shall  deem  of  importance  in  his  report  to 
the  livestock  sanitary  board.     [R.  C.  §  1171.] 

Hist.     '05,   p.   39,   §   27  ;   am.   R.   C.   §    1171. 

§  1172.  Official  misconduct:  Penalty.  Any  officer  appointed  un- 
der the  provisions  of  this  article,  who,  by  virtue  of  the  power  conferred 
upon  him  by  such  appointment,  oppresses,  wrongs  or  injures  any  person, 
is  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  $100,  nor  more  than  $1000.     ['05,  p.  39,  §  28.] 

Hist.     '05,  p.  39,   §   28,  reenacted  R.  C.   §   1172. 

§  1173.  Power  to  administer  oaths:  Perjury.  The  state  veterinary 
surgeon  and  his  assistants,  and  the  livestock  inspectors  appointed  under 
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this  article,  shall  have  the  power  to  administer  oaths  so  far  as  the  same 
may  be  necessary  in  the  proper  performance  of  their  duties,  and  any  per- 
son who  shall,  contrary  to  said  oath,  state  as  true  any  material  thing  which 
he  knows  to  be  false,  is  guilty  of  perjury.     [R.  C.  §  1173.] 

Hist.     '01,    P.    142,    §    7,    modified    by    '05,    p.    39  ; 
compiled  and  reenacted  R,  C.   §   1173. 

§  1174.      Inspectors  may  make   arrests:      Conduct   of  prosecutions. 

The  assistant  veterinary  surgeons  and  all  livestock  inspectors  are  hereby 
given  the  power,  and  it  is  made  their  duty,  to  arrest  and  bring  before  a 
justice  of  the  peace,  or  other  court  having  jurisdiction  of  the  same, 
all  persons  found  violating  any  of  the  provisions  of  this  chapter,  where  a 
complaint  shall  be  filed  by  such  livestock  inspector,  either  upon  his  own 
knowledge  or  upon  the  information  of  such  violation ;  whereupon  a  hearing 
shall  be  had  as  in  other  like  criminal  cases ;  and  such  livestock  inspectors 
are  hereby  vested  with  the  same  authority  to  arrest  and  to  require  aid,  in 
the  execution  of  their  said  office,  as  sheriffs  and  their  deputies  of  the  sev- 
eral counties  of  the  state :  Provided,  That  the  provisions  of  this  chapter, 
requiring  the  livestock  inspector  to  prosecute  for  a  violation  of  the  pro- 
visions hereof,  shall  not  be  construed  so  as  to  prevent  such  prosecution 
from  being  commenced  and  prosecuted  by  other  persons  as  criminal  actions 
are  commenced  and  prosecuted  in  other  cases. 

The  assistant  veterinary  surgeons  and  livestock  inspectors,  as  full  com- 
pensation for  their  services  in  prosecutions  under  this  chapter,  shall  be 
allowed  $5  per  day,  and  the  same  shall  be  assessed  as  costs  in  the  case 
against  the  defendant.     [R.  C.  §  1174.] 

Hist.     '01,    P.    142.    §    27,    modified   by    '05,    p.    39, 
compiled  and   reenacted  R.   C.   §    1174. 

§  1175.  Duplicate  receipts  for  money  received.  Whenever  the  vet- 
erinary surgeon,  any  assistant  surgeon  or  any  inspector  shall  be  paid  or 
shall  receive  any  moneys  provided  to  be  paid  under  this  chapter,  he  shall 
make  out  a  receipt  therefor  in  duplicate,  giving  one  receipt  to  the  party 
making  such  payment  and  forwarding  the  other,  within  five  days  there- 
after, to  the  state  auditor  to  be  filed  and  preserved  in  his  office,  and  shall, 
within  the  same  time,  forward  all  such  sums  to  the  state  treasurer,  taking 
his  receipt  therefor  in  duplicate,  preserving  one  such  with  the  records  of 
his  office,  and  forwarding  the  other  to  the  state  auditor  within  five  days 
after  the  receipt  thereof  from  the  state  treasurer.  All  money  so  received 
shall  be  placed  in  the  livestock  sanitary  fund.  Any  officer  failing  to  com- 
ply with  the  provisions  of  this  section  shall  be  deemed  guilty  of  embezzling 
such  sum,  and  shall  be  punished  as  is  by  law  provided  for  such  offense, 
and  shall  forthwith  be  removed  from  office.     ['05,  p.  39,  §  37.] 

Hist.     '05,  p.  39,  §  37,  reenacted  R.  C.  §   1175. 

ARTICLE   3. 
TREATMENT   OF   DISEASED   ANIMALS. 

§  1176.  Scab  among  animals:  Dipping:  Quarantine.  Whenever, 
upon  the  examination  of  any  of  the  classes  of  animals  enumerated  in  this 
chapter,  kept  or  herded  in  any  county  of  this  state,  the  state  veterinary 
surgeon,  or  his  assistants  or  any  inspector,  shall  find  such  animals  or  any 
portion  of  them  affected  or  infected  with  the  scab,  or  scabies,  or  any  other 
infectious  or  contagious  disease,  the  entire  band  or  herd  shall  be  consid- 
ered as  infected  and  treated  as  such,  and  such  veterinary  surgeon,  assist- 
ant or  inspector,  as  the  case  may  be,  shall  immediately  quarantine  the 
same  and  forthwith  notify  the  owner  or  persons  in  charge  of  said  animals, 
in  writing,  of  such  quarantine;  and  the  officer  taking  said  animals  in 
charge  may  cause  the  same  to  be  dipped,  twice  if  necessary,  and,  during 
such  period,  keep  such  animals  free  from  contact  with  other  animals  not 
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affected,  by  such  means  as  he  shall  specify :  Provided,  That  in  the  case  of 
any  animals,  which  on  account  of  their  condition,  or  by  reason  of  inclem- 
ency of  the  weather,  shall  be,  in  the  opinion  of  the  state  veterinary  sur- 
geon, his  assistant  or  deputy,  unfit  or  unsafe  to  dip ;  then  such  officer  may 
authorize  such  owner  or  controller  to  place  such  animals  in  a  corral,  field 
or  feed  yard,  where  such  animals  shall  be  kept  free  from  contact  with 
other  animals  until  such  time  as  they  are  in  a  condition  to  dip.  Such 
owner  or  controller  shall  be  responsible  for  any  or  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  animals  coming  in  con- 
tact with  healthy  animals.  Any  person  or  persons  so  allowed  to  keep  such 
animals  in  such  corral,  field  or  feed  yard,  who  shall  wilfully  or  knowingly 
take  or  permit  to  be  taken  any  such  animals  from  such  corral,  field  or 
feed  yard,  except  as  the  same  shall,  by  the  inspector,  be  directed  or  per- 
mitted to  be  taken  to  the  dip  works,  shall  upon  conviction  thereof,  be  pun- 
ished by  a  fine  of  not  less  than  $100,  nor  more  than  $2000,  or  by  imprison- 
ment not  to  exceed  six  months,  or  by  both  such  fine  and  imprisonment. 
['05,  p.  39,  §  22.] 

Hist.     '05,  p.  39,  §  22,  reenacted  R.  C.   §    1176. 

Cited:     (In    brief    of    counsel)     S.    v.    Butterfield 
Livestock   Co.    (1909)    17   I.   441. 

§  1177.  Refusal  to  dip  animals:  Treatment  by  inspector.  Should 
any  owner  or  person  in  charge  of  any  animal  or  animals  found  to  be  in- 
fected with  disease,  upon  examination  by  the  veterinary  surgeon,  assistant 
surgeon  or  inspector,  fail  or  refuse  to  dip  the  same,  or  do  so  in  an  improper 
manner,  it  shall  be  the  duty  of  such  officer  to  seize  said  animals  and  to  dip 
the  same,  and  when  the  same  shall  have  been  dipped,  he  shall  notify  the 
owner  or  person  in  charge  of  such  animals  of  the  amount  of  costs,  charges 
and  expenses  due  for  the  same.  If  such  person  in  charge  shall  neglect  or 
refuse  for  a  period  of  10  days  after  receiving  said  notice  to  pay  the  same, 
together  with  all  further  costs,  charges  and  expenses  of  holding  said  ani- 
mals, it  shall  be  the  duty  of  said  inspector  to  sell,  in  the  manner  provided 
in  this  chapter,  so  many  of  said  animals  as  shall  be  necessary  to  pay  the 
same,  and  all  costs  and  expenses  of  said  sale.     [R.  C.  §  1177.] 

Hist.     "05,   p.   39,    §   23;   am.  R.   C.   §   1177.  unlawfully  imported:   §    1186.      Under  execution:    §§ 

Cross  ref.     Sales:   For  cost  of  treatment:    §    1177.        4481-9. 
Of   range    animals   for   costs:    §    1183.      Of    animals 

§  1178.  Expense  of  dipping  a  lien:  Enforcement.  All  expenses  in- 
curred incident  to  the  dipping  and  placing  in  quarantine  of  any  of  the 
animals  enumerated  in  this  chapter,  including  a  compensation  of  $5  per 
day  for  every  day  or  part  of  day  in  which  the  veterinary  surgeon  or  his 
assistant  or  inspector  may  be  engaged  in  dipping  any  of  said  animals,  shall 
be  borne  by  the  owner  of  such  animals,  and  such  expense  shall  be,  and  is 
hereby  made,  a  first  lien  upon  said  animals,  and  if  the  same  is  not  paid 
within  10  days  after  notice  to  such  owner,  his  agent,  or  the  person  in 
charge,  the  said  officer  shall  sell,  at  public  auction,  in  the  manner  provided 
for  sales  under  executions  out  of  the  district  court,  so  many  of  said  ani- 
mals as  shall  be  necessary  to  realize  sufficient  money  to  pay  such  expenses, 
together  with  the  costs  and  charges  of  the  sale.     [R.  C.  §  1178.] 

Hist.     '05,  p.  39.  §  24;  am.  R.  C.  §   1178.  animals  for  costs:   §    1183.     Of   animals  unlawfully 

Cross    ref.     Sales:     Method:    §    1178.      Of    range        imported:    §    1186.     Under  execution:    §§   4481-9. 

§  1179.  Quarantine  of  lambing  sheep.  When  any  sheep  are,  on  ac- 
count of  lambing,  in  the  opinion  of  the  state  veterinary  surgeon,  his 
assistant  or  deputy,  unfit  or  unsafe  to  dip,  such  officer  may  authorize  the 
owner  or  controller  thereof  to  place  such  sheep  in  a  corral,  field  or  feed 
yard,  where  such  animals  shall  be  kept  free  from  contact  with  other  ani- 
mals until  such  time  as  they  are  in  a  condition  to  dip.  Such  owner  or 
controller  shall  be  responsible  for  any  or  all  damages  which  shall  be  sus- 
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tained  by  any  person  by  reason  of  such  animals  coming  in  contact  with 
healthy  animals.     [R.  C.  §  1179.] 

Hist.     '01,  p.  142,  §  12,  modified  by  '05,  p.  39,  part 
of  §   22  ;  compiled  and  reenacted  R.   C.  §   1179. 

§  1180.  Same:  To  be  hand  dressed  or  spotted.  It  shall  also  be 
the  duty  of  the  assistant  veterinary  surgeon  or  livestock  inspector  to  re- 
quire the  owner,  owners  or  controllers  of  sheep,  while  held  in  quarantine 
during  the  period  mentioned  in  the  preceding  section,  to  spot  or  hand 
dress  all  sheep  in  their  band  or  bands  that  show  any  scab,  or  any  contagious 
or  infectious  disease,  with  some  reliable  medicine,  and  such  assistant  vet- 
erinary surgeon  or  livestock  inspector  shall  have  the  power  to  enforce 
such  hand  dressing  or  spotting  during  the  period  above  referred  to,  the 
same  as  they  have  power  to  enforce  dipping  at  any  other  period  of  the 
year,  as  provided  in  this  chapter.     [R.  C.  §  1180.] 

Hist.      '01,    p.    142,    §    13,   modified   by   '05,    p.    39  ; 
compiled   and  reenacted  R.   C.   §   1180. 

§  1181.  Failure  to  dip  sheep:  Punishment.  The  owner  or  owners 
or  controller  of  any  sheep  or  the  assistant  veterinary  surgeon  or  livestock 
inspector,  or  persons  appointed  by  either  of  them,  who  shall  fail  to  dip 
said  sheep  as  required  by  the  provisions  of  this  chapter,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  $300,  nor  more  than  $500,  or  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  two  months  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment.     [R.  C.  §  1181.] 

Hist.      '01,   p.    142,    §    11,    modified   by   '05,   p.    39  ; 
compiled   and  reenacted   R.   C.   §    1181. 

§  1182.      Veterinary  surgeon  may  require  all   sheep  to  be  dipped. 

With  the  object  of  eradicating  scab  and  any  other  contagious  or  infectious 
disease  among  sheep,  the  state  veterinary  surgeon  is  empowered  to  re- 
quire all  sheep  to  be  dipped  once  during  each  year,  whether  the  same  are 
diseased  or  not,  and  in  case  of  diseased  animals,  as  often  as,  in  his  judg- 
ment, such  dipping  may  be  required.     ['05,  p.  39,  §  38.] 

Hist.     '05,   p.  39,  §   38,  reenacted  R.  C.   §   1182. 

§  1183.      Disease  on  the  range:      Quarantine  of  horses  and  cattle. 

If  any  infectious  disease  is  prevalent  on  any  range,  the  state  veterinary 
surgeon  is  hereby  empowered  to  declare  a  quarantine  for  all  horses  or 
cattle  or  both  exposed  to  such  epidemic  within  a  certain  area  or  distance 
or  country  to  be  defined  by  him,  and  to  require  the  owners  or  persons  in 
charge  of  any  horses  or  cattle  or  both  running  on  the  range  within  said 
area,  district  or  country,  so  defined,  to  assemble  all  range  horses  or  cattle, 
or  both,  so  owned  or  held  in  charge  by  them,  at  a  designated  point  or  place 
in  said  district  or  country,  on  a  date  or  dates  to  be  specified,  for  the  pur- 
pose of  dipping  the  same,  and  it  is  hereby  made  the  duty  of  all  such  per- 
sons to  drive,  or  procure  to  be  driven,  all  range  horses  or  cattle,  or  both, 
as  required,  owned  by  them  or  under  their  control,  to  the  designated  point 
or  place  and  at  the  time  mentioned,  and  there  to  dip  the  same.  Notice 
of  the  time  and  place  where  said  animals  will  be  dipped  shall  be  given  by 
the  state  veterinary  surgeon  by  publication  in  one  or  more  newspapers 
published  within  the  area,  district  or  country  specified,  which  notice  shall 
specify  the  time  and  place  where  such  dipping  shall  be  had.  Said  notice 
shall  be  published  for  a  period  of  30  days  before  the  date  set.  The  cost  of 
such  dipping  shall  be  fixed  by  the  state  veterinary  surgeon,  and  shall  be 
a  first  lien  upon  all  live  stock  so  dipped.  The  amount  thereof,  provided 
the  same  shall  not  be  paid,  shall  be  collected  by  a  sale  of  so  many  of  said 
live  stock  as  shall  be  necessary,  such  sale  to  be  conducted  as  provided  in 
this  chapter.    All  range  horses  or  cattle  within  the  area,  district  or  country 
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aforesaid  which  shall  not  be  brought  to  the  appointed  place  at  the  appoint- 
ed time,  as  required,  to  be  dipped,  shall  be  gathered  under  the  direction 
of  the  state  veterinary  surgeon,  and  shall  be  dipped,  and  the  expense  of 
such  dipping,  if  the  same  be  not  paid,  shall  be  a  lien  upon  said  animals 
to  be  collected  as  in  this  chapter  provided.  Any  such  animals  running  on 
the  range  which  cannot  be  gathered  may  be  killed  on  the  order  and  under 
the  direction  of  the  state  veterinary  surgeon.  If  any  of  the  persons  men- 
tioned in  this  section  shall  fail  to  do  as  required  herein  he  shall  be  guilty 
of  a  misdemeanor  and,  upon  conviction,  shall  be  fined  in  any  sum  not  to 
exceed  $1000:  Provided,  Any  person,  persons,  or  company  desirous  of 
dipping  the  horses  or  cattle  owned  or  controlled  by  them,  may  do  so  by 
providing  the  proper  appliances  and  notifying  the  state  veterinary  sur- 
geon or  an  assistant  or  the  inspector  of  the  district  that,  on  a  certain  date, 
a  certain  party  or  parties  will,  at  a  certain  place,  dip  such  horses  or  cattle 
or  both,  and  the  state  veterinary  surgeon  or  his  assistants  or  an  inspector 
shall  attend  at  such  time  and  place,  and  take  charge  of  the  arrangements 
for  such  dipping  with  like  powers  as  is  provided  in  this  chapter.  The  ex- 
penses of  such  veterinary  surgeon  or  assistant  surgeon  or  inspector  in 
going  to  and  returning  from  the  place  where  such  dipping  takes  place, 
including  $5  per  day  to  said  officer,  shall  be  paid  by  the  parties  requiring 
his  services  as  herein  in  this  section  provided.     [R.  C.  §  1183.] 


Hist.     '05,  p.   39,   §   35;  am.  R.  C.  §   1183. 
Cross  ref .     Sales :     For  cost  of  treatment : 


1177. 


Method:    §    1178.     Of   animals  unlawfully  imported: 
§    1186.     Under  execution:    §§   4481-9. 


ARTICLE  4. 


RESTRICTIONS  ON  THE  IMPORTATION  OF  LIVE  STOCK. 

§  1184.      Prohibiting  importation  of  animals  from  infected  localities. 

Whenever  the  governor  of  the  state  has  reason  to  believe  that  scab  or  other 
contagious  or  infectious  diseases  of  sheep,  or  any  infectious  or  contagious 
diseases  of  any  other  of  the  classes  of  animals  enumerated  in  this  chapter, 
has  become  epidemic  in  a  certain  locality  or  localities  of  any  other  state 
or  territory,  or  that  conditions  exist  that  render  such  animals  or  any  of 
them  likely  to  convey  disease,  or  whenever  the  state  veterinary  surgeon 
shall  certify  in  writing  to  the  governor  that  conditions  exist  in  certain 
localities  in  any  other  state  or  territory  that  render  any  of  the  live  stock 
coming  therefrom  likely  to  convey  disease,  the  governor  shall  forthwith, 
by  proclamation,  designate  and  schedule  such  locality  or  localities,  and 
prohibit  the  importation  from  it  or  them  of  any  of  said  animals  into  this 
state,  except  under  such  restrictions  as  he  may  deem  proper.  Any  person, 
persons  or  corporations  who,  after  publication  of  such  proclamation,  has 
or  receives  in  charge  any  such  animals  from  any  of  the  prohibited  dis- 
tricts, and  transports,  conveys  or  drives  the  same  to  and  within  the  limits 
of  any  of  the  counties  of  this  state,  is  punishable  by  a  fine  not  exceeding 
$5000,  nor  less  than  $2000,  and  is  liable  for  all  damages  that  may  be  sus- 
tained by  any  person  by  reason  of  the  importation  or  transportation  of 
such  prohibited  animals:  Provided,  however,  That  nothing  herein  con- 
tained shall  prohibit  the  transportation  of  any  of  said  animals  from  such 
district  through  the  state  by  railroad  trains,  under  such  restrictions  and 
regulations  as  may  be  prescribed  by  law,  or  by  the  governor  or  state  vet- 
erinary surgeon,  or  either  of  them.     ['05,  p.  39,  §  18.] 


Hist.     '05,  p.   39,  §   18,  reenacted  R.  C.   §   1184. 

Cited:  (In  brief  of  counsel)  S.  v.  Butterfield 
Livestock  Co.    (1909)    17   I.   441. 

Constitutionality:  The  act  of  which  this  section 
is  a  subsequent  reenactment,  '99,  p.  452,  was  held 
not  to  be  in  contravention  of  U.  S.  Const.  I,  8,  nor 
IV,  2.  S.  v.  Rasmussen  (1900)  7  I.  1,  59  P.  933, 
97  A.  S.  R.  234,  52  L,  R.  A.  78,  aff.  Rasmussen  v. 
S.  (1901)  181  U.  S.  198,  45  L.  ed.  820,  21  S.  C  R. 
£94. 


This  provision  does  not  delegate  to  the  governor 
legislative  power,  but  simply  requires  him  to  act 
wlitn  he  ascertains  that  certain  conditions  exist,  ib. 

Prosecution:  Intent  necessary:  No  evil  or  crim- 
i'ial  intent  need  be  alleged  or  proven  in  a  prosecu- 
tion for  driving  sheep  into  the  state  in  violation  of 
a  proclamation  of  the  governor  made  under  this  sec- 
tion.    S.  v.  Keller   (1902)   8  I.  699,  70  P.   1051. 

Same:  Liability  to  communicate  disease:  The 
fact    that    sheep    have    been    in    an    infected    district 
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against   which   a   quarantine   has  been   declared,   and  tLeir    own    and    the    public    lands    within    the    state, 

the   fact    that    such    sheep    were    driven    direct    from  and   for   shipment  to  market,    states   a  cause   of   ac- 

such  district  into  this  state,  is  sufficient  to  establish  tion   for  equitable   relief   by   injunction,    where  it   is 

a    capability    and    liability    to    communicate    disease.  also   alleged   that   such   sheep   are    free   from   disease 

S.  v.  Rasmussen    (1900)    7  I.   1,   59  P.  933,   aff.   Ras-  and    have   been    so   found   by   the    United   States   in- 

mussen  v.  S.   (1901)    181  U.  S.  198,  45  L.  ed.  820,  21  spectors  ;    that  there   was   no   infectious   disease   epi- 

S.   C.   R.   594.  demic  on   the  range   where  they  were  or  had  been  ; 

Same:      Venue:      Bringing  sheep   into  any  county  and    ^    the-,  reasons,   stated    in    the    proclamation 

of   the    state   from    a   quarantined   district   is   an    of-  weye  false  and  groundless,  and  were  based  on  state- 

fense,    and    prosecution    therefor    may    be    instituted  ments   made   by  defendants  and  others  for  the   pur- 

in    any   county  where  the   sheep  are  found,     ib.  ])OSe  of  excluding  sheep  of  other  owners,  and  secur- 

-,...,        »..*«.««,  ...  mg  a  monopoly  of  tne  grazing  on   the   public   lands 

.u  Ei<»uJ,tabl«  relief :     A  bill  by  sheep  owners,  alleging  within  the  state,  and  where  it  is  further  shown  that 

that  defendant,   acting  unaer  a  proclamation   issued  the  exclusion  would  work  irreparable   injury  on  the 

by  the  governor  prohibiting  the  importation   of  any  complainants.      Smith    v.    Lowe    (1903)    121    F.    753, 

sheep  from   an  adjoining  state  for  the   period  of  40  a  c    A    185.     (See  181   y    s    198>  45  L.  ed.  820,   21 

days,     prevented    complainants    from    driving    their  g    q    r    594.) 
sheep    acrosg   the    line    into   Idaho    for    pasturage   on 

§  1185.      Importation  of  sheep:      Notice  to  livestock  inspector.      Any 

person,  persons,  company,  corporation  or  association,  or  any  agent  or 
employee  of  any  person,  persons,  company,  corporation  or  association, 
who  shall  drive  or  herd,  or  cause  to  be  driven  or  herded,  or  shall  bring  or 
cause  to  be  brought,  into  the  state  of  Idaho  from  any  other  state,  any 
sheep,  shall  immediately,  upon  crossing  the  state  line  of  Idaho,  notify  the 
livestock  inspector  of  the  county  or  district  where  said  sheep  crossed  the 
state  line,  and  before  he  shall  proceed  further  than  two  miles  from  said 
state  line  into  the  state  of  Idaho  he  shall  make  an  application  in  writing 
to  such  livestock  inspector  for  the  inspection  of  said  sheep.  Said  appli- 
cation must  be  served  on  the  inspector  of  that  county  or  district  in  per- 
son or  be  left  at  his  place  of  residence  or  sent  by  registered  letter.  Said 
notice  must  state  the  time  and  place  said  sheep  crossed  the  state  line,  and 
the  locality  from  whence  they  came,  and  must  give  the  name  and  residence 
of  the  owners  thereof  and  of  the  party  in  control  of  the  same,  also  the 
number  and  brands  of  said  sheep.  Any  inspector  on  receiving  such  notice 
shall  at  once  proceed  to  inspect  the  sheep  as  set  forth  in  the  application, 
and  if,  upon  the  inspection,  said  inspector  shall  find  that  said  sheep  or 
any  of  them  are  affected  with  scab  or  other  contagious  or  infectious  dis- 
ease, or  have  been  exposed  thereto  within  30  days  previous  and  have  not 
been  dipped,  he  shall,  if  he  deem  it  necessary  or  desirable  so  to  do,  to 
prevent  or  avoid  infection  therefrom,  cause  said  sheep  to  be  quarantined 
at  some  place  not  more  than  two  miles  from  the  state  line  where  said  sheep 
entered  the  state  of  Idaho,  for  a  period  of  not  more  than  30  days,  and,  if 
deemed  necessary  by  him,  said  inspector  shall  cause  said  sheep  to  be  dipped 
not  to  exceed  twice  at  the  option  of  said  inspector  before  they  shall  be 
released  from  such  quarantine.  Any  person,  persons,  company,  corpora- 
tion or  association,  or  his  or  their  agent  or  employee,  who  shall  ship  by 
railroad  into  this  state  from  any  other  state,  any  sheep,  shall,  immediately 
upon  unloading  the  same  at  any  point  or  place  within  this  state,  notify 
personally  the  inspector  of  the  district  within  which  said  sheep  shall  be 
unloaded,  and  thereupon  said  inspector  shall  forthwith  proceed  to  inspect 
said  sheep  and  to  quarantine  and  dip  the  same  if,  in  his  judgment,  the 
same  shall  be  necessary:  Provided,  The  owners  of  any  animals  ridden 
under  the  saddle  or  driven  in  harness  or  under  yoke  into  this  state,  or 
any  person  coming  into  this  state  with  his  own  team  or  teams,  is  not  re- 
quired to  notify  the  veterinary  surgeon  to  await  the  inspection  of  the 
animals,  but  shall  be  liable  for  all  loss  or  damages  suffered  by  any  person 
or  persons  by  reason  of  any  contagious  or  infectious  disease  brought  into 
this  state  by  his  animals. 

Any  person  violating  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor  and  shall,  upon  conviction  thereof,  be  fined  in  a  sum  of 
not  less  than  $100  nor  more  than  $5000.  Such  fine  shall  be  a  lien  upon 
such  animals  and  may  be  enforced  by  proper  proceedings  in  any  court  of 
competent  jurisdiction.     ['05,  p.  39,  §  19.] 
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Hist.     '05,  p.  39,  §   19,  reenacted  R.  C.  §   1185.  of  a  grazing  license  fee  on  sheep  entering  the  state 

Cross  ref.     When  clean  bill  of  health  granted  by  of  Idaho>  is  n°t  an  inspection  law,  but  is  a  discrim- 

federal  authorities:     §   1207.  inatory   tax    against   the   property    of    another   state, 

and    an    undue    interference    with     interstate    com- 

Construed:     This  statute  is  clearly  and  purely  an  merce  :    it   is,    therefore,    unconstitutional    and    void. 

inspection   statute;  but  the  act  of   '09,   p.   72,  H.   B.  S.  v.  Butter^ield  Livestock  Co.   (1909)    17  I.  441,   106 

259,  supplementing  it,  and  providing  for  the  payment  P.  455,  134  A.  S.  R.  263,  26  L.  R.  A.   (N.  S.)    1224. 

§  1186.      Unlawful  importation   of   animals:      Seizure   by   inspector. 

When  any  of  the  animals  enumerated  in  this  chapter  are  brought  into 
the  state  in  violation  of  this  chapter,  it  shall  be  the  duty  of  the  inspector 
of  the  district  wherein  said  animals  may  be,  immediately  to  seize  the  same 
and  hold  them,  and  file  a  complaint  in  a  court  of  competent  jurisdiction 
charging  the  owner  or  person  in  charge  of  said  animals  with  the  violation 
hereof,  and  upon  conviction  of  the  defendant  in  said  action,  the  said  in- 
spector shall,  unless  all  fines,  costs  and  charges  be  immediately  paid,  sell, 
in  the  same  manner  as  sales  of  personal  property  are  made  on  execution 
out  of  the  district  court,  so  many  of  said  animals  as  shall  be  necessary 
to  pay  the  costs  and  charges  of  making  such  sale,  including  the  compen- 
sation due  the  inspector,  together  with  the  fine  imposed  in  said  action, 
and  a  certified  copy  of  the  judgment  in  such  action  shall  be  his  sufficient 
warrant  for  doing  the  same.     ['05,  p.  39,  §  20.] 

Hist.     '05,  p.  39,   §  20,  reenacted  R.  C.  §   1186  Method:  §  1178.     Of  range  animals  for  costs :  §  1183. 

Cross  ref.     Sales:     For  cost  of  treatment :     §1177.        Under  execution  :§§  4481-9. 

§  1187.      Importation  of  diseased  animals:  Action  for  penalty.      Any 

person,  persons,  company,  corporation,  or  association,  which  shall  drive 
or  cause  to  be  driven,  bring  or  cause  to  be  brought,  into  this  state  from 
any  other  state,  any  animals  enumerated  in  this  chapter,  infected  with 
scab  or  any  contagious  or  infectious  disease,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
less  than  $100,  nor  more  than  $5000,  and  in  case  the  offending  party  is 
a  company,  corporation  or  association,  it  is  hereby  made  the  duty  of  the 
prosecuting  attorney  of  the  county  in  which  said  judgment  of  conviction 
shall  be  had,  to  forthwith  bring  suit,  to  collect  from  said  offending  com- 
pany, corporation,  or  association,  the  amount  of  the  penalty  thus  im- 
posed and  he  may  cause  attachment  against  the  property  of  said  com- 
pany, corporation,  or  association,  to  issue  and  to  be  levied  upon  any  prop- 
erty belonging  to  the  defendant  in  said  action,  as  security  for  any  judgment 
which  may  be  obtained  therein.     ['05,  p.  39,  §  21.] 

Hist.     '05,  p.  39,  §  21,  reenacted  R.  C.  §  1187. 

ARTICLE  5. 
INSPECTION  OF  SHEEP. 

§  1188.  Inspections  and  certificates.  The  state  veterinary  surgeon 
shall,  at  any  time  he  deems  necessary,  order  an  inspection  of  all  sheep  and 
bands  of  sheep,  in  any  county  or  district;  and  to  the  owners  and  persons 
in  charge  of  herds  found  to  be  clean,  the  assistant  veterinary  surgeon  or 
livestock  inspector  shall  issue  a  certificate  stating  such  fact,  which  cer- 
tificate shall  permit  such  herds  to  pass  into  and  through  any  and  all  coun- 
ties in  this  state  so  long  as  they  shall  remain  clean  and  free  from  disease ; 
such  assistant  veterinary  surgeon  or  livestock  inspector  is  required  to 
examine  any  band  or  bands  of  sheep  at  any  time  that  he  may  be  called  upon 
to  do  so  at  the  request  of  one  or  more  sheep  growers,  in  writing,  stating 
that  such  sheep  are  affected  or  infected  with  some  infectious  or  contagious 
disease,  and  that  there  is  imminent  and  immediate  danger  of  the  spread 
of  such  disease:  Provided,  That  if,  upon  examination,  such  sheep  are 
found  to  be  clean,  the  person  or  persons  making  such  complaint  shall  pay 
the  expenses  of  such  examination,  which  may  be  recovered  in  a  civil  action 
therefor,  but,  in  case   such   inspector,   upon  making  such  examination, 

460 


INSPECTION  OF  SHEEP  C.  66  §  1191 

finds  said  sheep  diseased,  he  shall  forthwith  issue  his  order  quarantining 
said  sheep,  and  they  shall  be  dealt  with  as  provided  in  section  1176.  ['15, 
c.  21,  p.  73.] 

Hist.     '01,  p.  142,  §  8,  modified  by  '05,  p.  39;  com-  Cited:       (In    brief    of    counsel)     S.    v.    Butterfield 

piled   and   reenacted    R.    C.    §    1188;   am.    '15,    c.    21,        Livestock  Co.    (1909)    17  I.  441. 
P.  73. 

§  1189.  Creation  of  inspection  lines.  It  shall  be  the  further  duty 
of  the  state  veterinary  surgeon,  with  the  assistance  of  the  assistant  veter- 
inary surgeon  and  the  livestock  inspectors  appointed  by  him  in  the  several 
districts,  to  create  what  shall  be  known  as  inspection  lines,  in  each  county 
or  district  where  it  shall  be  deemed  necessary,  between  the  summer  and 
winter  ranges.  He  shall  cause  a  notice  containing  a  careful  description 
of  said  inspection  lines  in  each  district  to  be  published  for  three  weeks 
in  some  newspaper  published  in  said  district,  and  upon  the  last  publication 
thereof  due  notice  of  the  location  of  such  inspection  lines  shall  be  deemed 
to  have  been  given.  The  expense  of  such  publication  shall  be  a  charge 
against  the  county  where  such  notice  is  given,  payable  as  other  charges: 
Provided,  That  this  section  shall  not  be  so  construed  as  to  prohibit  other 
stock  crossing  said  inspection  lines,  and  occupying  the  range  inclosed  by 
said  lines.     [R.  C.  §  1189.] 

Hist.     '01,  p.  142,  §  5,  modified  by  '05,  p.  39  ;  com- 
piled  and   reenacted   R.    C    §    1189. 

§  1190.  Crossing  lines  without  certificate.  It  shall  be  unlawful  for 
any  person,  persons,  company  or  corporation,  owning,  controlling  or  man- 
aging any  band  or  herd  of  sheep,  to  drive  or  herd,  or  cause  to-  be  driven 
or  herded,  across  such  line  going  to  or  returning  from  the  summer  range 
without  first  having  his  or  their  sheep  inspected,  and  obtaining  the  vet- 
erinary surgeon's  certificate,  showing  such  sheep  to  be  sound  and  free 
from  scab. 

Any  person,  persons,  company  or  corporation  violating  this  section 
shall  be  guilty  of  a  misdemeanor,  and  shall  be,  upon  conviction,  punished 
by  fine  of  $250,  and  such  fine  shall  constitute  a  first  lien  upon  said  sheep 
so  driven  or  herded,  and  shall  be  collected  as  provided  for  in  section  1177. 
(R.  C.  §  1190.] 

Hist.     '01,  p.  142,  §  6,  modified  by  '05,  p.  39  ;  com- 
piled and  reenacted  R.   C  §   1190. 

§  1191.  Travel  of  diseased  sheep.  Any  person,  persons,  company 
or  corporation,  or  association  within  the  state  desiring  to  move  his  or  their 
sheep,  which  are  not  sound  or  are  infected  by  scab  or  other  infectious  or 
contagious  disease,  shall  first  obtain  from  the  assistant  veterinary  surgeon 
or  livestock  inspector  a  traveling  permit.  Such  permit  shall  only  be 
granted  for  the  purpose  of  removing  said  sheep  to  the  nearest  suitable 
point  where  there  are  available  dipping  works,  or  where  they  can  be  con- 
structed, at  which  place  said  sheep  shall  be  dipped.  Such  sheep  shall 
travel  to  said  point  over  a  route  designated  by  the  livestock  inspector. 
The  person  or  persons  moving  said  sheep  shall  first  notify  all  parties 
herding  sheep  along  or  over  said  route  that  the  infected  sheep  have  to 
travel,  of  the  time  they  will  pass  over  said  route.  Any  person,  persons, 
company,  corporation,  or  association  injured  or  damaged  by  reason  of 
the  moving  of  said  sheep  shall  be  entitled  to  recover  from  the  person,  per- 
sons, company,  corporation  or  association  moving  the  same,  in  a  civil 
action,  the  amount  of  damage  direct  and  consequential:  Provided,  how- 
ever, No  party  shall  be  entitled  to  recover  damages  who  voluntarily  herds 
or  causes  to  be  herded  any  sheep  on  quarantined  ground.  Said  sheep  so 
voluntarily  herded  shall  be  considered  as  scabby  without  inspection,  and 
shall  be  treated  as  provided  in  section  1176. 

461 


C.  66  §  1192  LIVESTOCK  INDUSTRY 

Any  person  or  persons  violating  any  of  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  $500  nor  more  than  $1000,  or  by  im- 
prisonment in  the  county  jail  for  not  less  than  two  months  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment.     [R.  C.  §  1191.] 

Hist.  '01,  p.  142,  §  19,  modified  by  '05,  p.  39  ; 
compiled  and  reenacted  R.  C.  §  1191. 

§  1192.  Inspector  must  first  examine  sheep.  Any  assistant  veterin- 
ary surgeon  or  livestock  inspector  granting  a  permit  allowing  sheep  to 
travel,  without  at  the  time  having  first  examined  the  sheep,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  $300  and  not  more  than  $500.     [R.  C.  §  1192.] 

Hist.  '01,  p.  142,  §  20,  modified  by  '05,  p.  39  ; 
compiled  and  reenacted  R.  C.  §  1192. 

§  1193.  Driving  sheep  into  another's  corral.  It  shall  be  unlawful 
for  any  person,  persons,  company,  corporation  or  association  to  drive  or 
cause  to  be  driven  any  sheep  into  any  sheep  corral,  the  property  of  an- 
other, without  first  having  obtained  the  written  consent  of  the  owner  or 
person  having  control  or  custody  of  such  sheep  corral.  Any  person,  per- 
sons, company,  corporation,  or  association  violating  any  of  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  $200  nor  more  than 
$500,  or  imprisonment  in  the  county  jail  for  not  less  than  six  months  nor 
more  than  one  year,  or  by  both  such  fine  and  imprisonment.  ['01,  p.  142, 
§  22.] 

Hist.     '01,   p.   142,  §   22,  reenacted  R.  C.   §   1193. 

§  1194.  Stray  sheep.  If  any  person,  persons,  association,  company 
or  corporation  shall  get  into  their  herd  or  in  their  possession  any  stray 
sheep  or  sheep  of  which  they  are  not  entitled  to  the  possession,  he  or  they 
must,  within  hwe  days  after  discovering  the  fact,  notify  the  owner  thereof ; 
or  if  the  owner  be  not  known,  he  or  they  shall,  within  said  time,  notify 
the  county  auditor  of  the  county  in  which  said  sheep  were  so  discovered, 
giving  the  approximate  number  of  said  sheep  and  their  brands. 

Any  herder  getting  into  his  herd  any  such  sheep  must,  within  five 
days  after  discovering  the  fact,  notify  his  camp  tender,  foreman,  or  the 
owner  of  his  herd,  and  such  person  so  notified  must,  within  five  days  there- 
after, give  the  notice  to  the  county  auditor  hereinbefore  provided  for. 

Upon  receiving  the  notification  herein  provided  to  be  given,  it  shall 
be  the  duty  of  the  county  auditor  to  examine  the  records  of  brands  in 
his  office  and  to  notify  the  owner  of  said  sheep. 

Possession  of  such  sheep  for  a  period  of  10  days  without  giving  the 
notice  herein  provided  shall  be  prima  facie  evidence  of  guilt  under  this 
statute  as  against  herder,  camp  tender,  foreman  and  owner. 

Any  person,  persons,  company,  association  or  corporation  violating  the 
provisions  of  this  section  shall  be  guiltv  of  grand  larceny.  ['11,  c.  211, 
p.  683.] 

Hist.  '01,  p.  142,  §  26,  modified  by  '05,  p.  39; 
Compiled  and  reenacted  R.  C.  §  1194;  am.  '11,  c.  211, 
!      683. 

§  1195.  Transportation  of  sheep:  Certificate.  It  shall  be  unlaw- 
ful for  any  person,  persons,  company,  corporation,  or  association,  owning, 
controlling  or  managing  a  ferry  boat,  toll  bridge,  car,  steamboat  or  other 
things  used  for  transportation  in  the  state  of  Idaho,  to  allow  any  sheep 
destined  to  points  within  the  state  to  be  loaded  thereon,  unless  the  party 
in  charge  of  said  sheep  shall  first  produce  a  certificate  from  an  assistant 
veterinary  surgeon  or  livestock  inspector,  appointed  under  this  chapter, 
that  said  sheep  are  free  from  scab,  scabies,  and  other  infectious  or  con- 
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tagious  disease :  Provided,  That  this  shall  in  no  case  apply  to  sheep  being 
shipped  out  of  the  state.  Any  violation  of  this  section  shall  be  deemed  a 
misdemeanor  and  punishable  by  a  fine  of  not  less  than  $500  nor  more  than 
$1000.     [R.  C.  §  1195.] 

Hist.      '01,    p.    142,    §    25,    modified   by    '05,    p.    39  ; 
compiled  and  reenacted  R.  C.  §  1195. 

§  1196.  Liability  for  violating  chapter:  Sheep  herders  to  give  in- 
formation. In  any  action  or  proceeding,  civil  or  criminal,  arising  under 
this  chapter,  all  persons  having  any  interest  in  sheep  or  controlling  the 
same,  and  concerning  which  said  action  or  proceeding  is  had,  shall  be 
deemed  the  owners  of  said  sheep,  and  shall  be  liable,  jointly  and  severally, 
for  such  violation.  Any  herder  or  shepherd  or  other  person  in  charge 
of  sheep  may  be  sworn  to  give  any  assistant  veterinary  surgeon  or  live- 
stock inspector  any  and  all  information  as  to  the  condition  of  the  sheep  in 
his  charge,  to  the  best  of  his  knowledge,  on  being  requested  so  to  do  by 
such  assistant  veterinary  surgeon  or  livestock  inspector,  and  upon  re- 
fusing to  do  so,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  $100  nor  more  than 
$300  or  by  imprisonment  in  the  county  jail  for  not  less  than  two  months 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment.  [R.  C. 
§  1196.] 

Hist.      '01,    p.    142,    §    23,    modified   by    '05,    p.    39  ;  of   another,    and   communicating  the  disease  to   such 

compiled  and  reenacted  R.  C.  §    1196.  herd,   it  need  not  be  alleged  or  proven  that  the  de- 
Actions:     Scienter  unnecessary:     In  a  civil  action  fendant    knew   of    the   existence   of    scab    among   his 

for   damages   resulting    from    the    negligence    of    the  sheep.     North    &   Douglas  v.   Woodland    (1906)    12  I. 

owner  of   sheep   in   permitting  his  herd,    which   was  ^1,  H5  if.  215. 

afflicted  with  scab,  to  become  mingled  with  the  herd 

ARTICLE  6. 
EXTERMINATION  OF  PREDATORY  ANIMALS. 

§  1197.  Sanitary  board  to  supervise  operations.  It  is  hereby  made 
the  duty  of  the  livestock  sanitary  board  to  exercise  a  general  supervision 
over  the  killing  and  destruction  of  wolves,  coyotes,  wildcats,  bears  and 
such  other  wild  animals  as  are  in  the  habit  of  preying  upon  and  destroying 
sheep,  calves,  colts,  pigs,  poultry,  and  other  domestic  animals  and  fowls 
and  wild  game,  and  to  devise  and  put  in  operation  such  methods  and  means 
as  will  best  secure  and  obtain  the  object  of  exterminating  such  wild, 
destructive  and  pestiferous  animals.     ['15,  c.  73,  §  1,  p.  184.] 

Hist.     '05,  p.   39,    §   41,   added  by  '07,   p.  452,    §   1,  trappers"  at  a  per  diem  compensation.     Such  meth- 
reenacted  R.  C.  §  1197  ;  am.  '15,  c.  73,  §   1,  p.  184.  od   having   been    specified   by  the    statute,    the    board 
~               cm              i.        x-          eei^of^o  and  the  state  veterinary  surgeon  acting  with  it  were 
Cross   ref.      County  bounties:    §§    1935-42.  precluded    from    resorting    to    other    methods    of    ex- 
Prior   to   amendment:    The  statute  formerly  provid-  termination  not  authorized  by  law,  such  as  the  pay- 
ed for  the  extermination  of  predatory  animals  through  ment  of  bounties  for  the  destruction  of  such  animals 
the   employment   by  the    livestock    sanitary  board   of  by  persons  not  in  the  employ  of  the  sanitary  board, 
"experienced,     competent    and    skilful    hunters    and  S.  v.  Johnson    (1914)    26  I.  203,   141  P.  565. 

§  1198.  Bounties  on  wild  animals.  For  the  purpose  of  encouraging 
the  destruction  of  coyotes,  lynx,  wildcats,  bears,  wolves,  cougars  or  moun- 
tain lions,  the  following  bounties  shall  hereafter  be  paid  by  the  state  of 
Idaho,  in  the  manner  hereinafter  provided,  viz :  For  each  coyote,  lynx, 
and  wildcat  so  destroyed,  $2.50 ;  for  each  bear  or  wolf,  $10 ;  and  for  each 
cougar  or  mountain  lion,  $25.     ['15,  c.  73,  §  2,  p.  184.] 

Hist.     '15,  c.   73,   §   2,  p.   184. 

Cross  ref.     County  bounties:     §   1935. 

§  1198a.  Special  tax  for  bounties.  For  the  purpose  of  defraying  a 
portion  of_the  expense  necessary  to  be  incurred  under  this  article,  the 
board  of  county  commissioners  of  the  several  counties  in  this  state,  at  the 
time  of  the  annual  levy  of  taxes,  shall  levy  a  special  tax  of  3  mills  on  the 
dollar  of  the  assessed  valuation  of  all  sheep,  one-half  mill  on  the  dollar  of 
the  assessed  valuation  of  all  cattle;  one-half  mill  on  the  dollar  of  the 
assessed  vauation  of  all  hogs ;  and  one-half  mill  on  the  dollar  of  the  assessed 
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valuation  of  all  horses,  within  their  respective  counties ;  which  shall  be  col- 
lected and  remitted  to  the  state  treasurer  at  the  same  time  and  in  the 
same  manner  as  other  taxes,  and  kept  in  a  separate  fund.  /\The  creation 
of  this  fund  is  not  to  be  construed  as  repealing  any  other  ait  which  has4 
been  or  may  hereafter  be  enacted  to  provide  a  predatory  animal  fund,  but 
is  in  addition  thereto.     ['15,  c.  73,  §  3,  p.  184.] 

Hist.     '15,  c.  73,  §   3,  p.  184;  based  upon  R.  C.  §  Cross    ref.      Predatory    animal    fund    created:      § 

1201.  1201.     County  tax:      §   1936. 

§  1198b.  Predatory  animal  inspectors:  Proof  of  claims.  The  live- 
stock sanitary  board  shall  appoint  in  each  county  an  inspector  or  inspec- 
tors, to  be  known  as  predatory  animal  inspectors,  and  any  person  who  shall 
desire  to  obtain  the  bounty  herein  provided  for,  shall  present  to  one  of 
said  inspectors  the  entire  skin  of  each  animal,  with  all  paws  attached 
thereto  and  which  said  skin  shall  also  include,  none  of  which  shall  be  de- 
tached, the  skin  of  the  head  with  both  ears,  upper  and  lower  lips,  and  said 
skin  or  skins  shall  be  accompanied  by  an  affidavit  stating  that  the  animal 
or  animals  from  which  the  skin  or  skins  were  taken,  were  killed  by  the 
affiant  in  the  state  of  Idaho,  and  that  said  animal  or  animals  were  killed 
on  or  after  the  1st  day  of  March,  1915.  The  said  inspector  to  whom  said 
skin  or  skins  are  presented,  shall  cut  off  or  detach  therefrom  the  four  paws 
of  the  same  and  mail  them,  together  with  the  aforesaid  affidavit,  to  the 
state  veterinary  surgeon  at  Boise,  Idaho,  the  postage  or  expressage  for 
the  same  to  be  paid  for  by  the  person  demanding  the  bounty  therefor. 
['15,  c.  73,  §  4,  p.  185.] 

Hist.     '15,  c.  73,  §  4,  p.   185. 

Cross   ref.      County  bounties:      §    1937. 

§  1199.  Penalty  for  false  affidavit.  Any  person  who  shall  make  any 
false  affidavit  for  the  purpose  of  obtaining  said  bounty,  shall,  upon  con- 
viction thereof,  be  punished  by  a  fine  of  not  less  than  $100,  nor  more  than 
$500,  or  by  imprisonment  in  the  county  jail  of  not  less  than  30  days  nor 
more  than  six  months.     ['15,  c.  73,  §  5,  p.  185.] 

Hist.     '15,  c.  73,  §  5,  p.  185. 

§  1200.  Blank  forms.  The  livestock  sanitary  board  shall  provide 
each  inspector  appointed  by  them  with  the  necessary  blanks  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  this  article.  ['15,  c.  73.  §  6, 
p.  185.] 

Hist.     '15,  c.   73,    §   6,  p.   185. 

§  1201.  Predatory  animal  fund:  Continuing  appropriation.  There 
is  hereby  appropriated  out  of  the  general  fund  of  the  state  of  Idaho,  not 
otherwise  appropriated,  such  sum  as  may  be  necessary,  not  to  exceed 
$25,000  per  annum,  and  kept  in  a  separate  fund  to  be  known  as  the  preda- 
tory animal  fund,  and  paid  out  only  as  provided  for  in  this  article.  ['13, 
c.  110,  §  1,  p.  430.] 

Hist.     R.  C.  §  1201;  superseded  by  '13,  c.  110,  §  1,  Cross    ref.      Additional    fund:      §    1198a.      County 

p.    430.  scalp  fund:      §   1936. 

§  1202.  Allowance  of  expenses  and  bounties.  All  bills  for  expenses 
and  bounties  under  the  provisions  of  this  article  shall  be  certified  by  the 
president  and  secretary  of  the  livestock  sanitary  board,  to  the  board  of 
examiners,  and  when  allowed  by  that  board  shall  be  paid  by  warrants 
drawn  on  the  predatory  animal  fund  in  the  state  treasury.  ['15,  c.  73, 
§  7,  p.  185.] 

Hist.      '05,  p.   39,   §   46,   added  by   '07,  p.   452,   §    1  ; 
am.   R.  C.  S   1202;  am.   '15,  c.  73,   §   7,  p.  185. 

§  1203.  Provisions  made  applicable  to  this  article.  The  provisions 
of  sections  1156  and  1157  of  this  chapter  are  hereby  made  especially  ap- 
plicable to  proceedings  under  this  article,  and  in  all  other  respects,  this 
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article  shall  be  construed  in  harmony  with  the  other  provisions  of  this 
chapter,  so  far  as  the  same  can  consistently  be  done.     [R.  C.  §  1203.] 

Hist.     '05,  p.  39,  §  47,  added  by  '07,  p.  452,   §    1  ; 
am.   R.  C.   §    1203. 

§  1204.  Disposal  of  money  received.  Any  and  all  sums  of  money 
whatsoever  that  have  been  or  may  be  appropriated  by  the  legislature,  or 
that  shall  be  received  by  the  livestock  sanitary  board,  for  the  purpose  of 
carrying  out  the  provisions  of  this  article,  shall  be  forwarded  or  paid  to 
the  state  treasurer,  who  shall  receipt  for  the  same  in  duplicate,  one  to 
be  given  to  the  livestock  sanitary  board  and  the  other  to  the  state  auditor, 
and  the  same  when  received,  shall  be  credited  to  the  predatory  animal 
fund,  and  be  paid  out  as  provided  in  this  article.     ['15,  c.  73,  §  8,  p.  185.] 

Hist.     '05,   p.  39,    §   48,   added  by  '07,  p.  452,    §    1,  Cited:     (In  brief  of  counsel)   S.  v.  Johnson  (1914)       ' 

reenacted  R.  C.  §  1204  ;  am.  '15,  c.  73,  §  8,  p.  185.  26   I.   203. 

§  1204g.  Gopher  bounty.  The  livestock  sanitary  board  of  the  state 
of  Idaho  is  hereby  authorized  and  directed  to  allow  and  pay  a  bounty,  not 
to  exceed  2  cents  per  head  on  each  of  the  following  animals  killed  within 
the  state  of  Idaho :  Prairie  or  pocket  gopher,  grey  gopher,  ground  squirrel, 
prairie  dog  and  prairie  squirrel.     ['17,  c.  102,  §  1,  p.  378.] 

Hist.     '17,  c.  102,  §   1,  p.  378. 

§  1204h.  Same:  Payment.  Said  board  shall  make  adequate  rules 
as  to  proof  that  shall  be  required  before  bounty  may  be  claimed,  and  in 
carrying  out  the  provisions  of  sections  1204g  to  1204i  inclusive,  shall  em- 
ploy the  same  organization  now  used  by  it  in  paying  bounty  on  other  ani- 
mals. All  bills  herein  authorized  shall  take  the  same  course  as  is  required 
of  bounty  claims  for  such  other  animals.     ['17,  c.  102,  §  2,  p.  378.] 

Hist.     '17,  c.  102,   §  2,  p.  378. 

§  1204i.  Levy  for  and  continuing  appropriation  of  gopher  bounty 
fund.  To  provide  a  fund  for  carrying  out  the  provisions  of  sections 
1204g  and  1204h,  a  levy  of  one-tenth  of  a  mill  on  each  dollar  of  taxable 
property  of  the  state  of  Idaho  is  hereby  authorized,  which  fund,  when 
collected,  shall  be  deposited  in  the  state  treasury  under  a  specific  desig- 
nation, and  is  hereby  appropriated  and  shall  be  exclusively  devoted  to 
the  purposes  herein  stated.     ['17,  c.  102,  §  3,  p.  378.] 

Hist.     '17,  c.   102,   §   3,  p.  378. 

ARTICLE  7. 
GENERAL  PROVISIONS   RELATING  TO  THE  INSPECTION  OF  ANIMALS. 

§  1205.  Livestock  sanitary  fund.  The  legislature  shall  appropriate 
such  sum  as  may  be  necessary,  not  to  exceed  $20,000  per  annum,  to  carry 
out  the  provisions  of  this  chapter,  which  sum  shall  be  included  in  the 
general  ad  valorem  levy  of  taxes  for  state  purposes,  and  shall  be  collected 
as  other  state  taxes  are  collected.  The  amount  appropriated  shall  be  ap- 
portioned by  the  state  auditor  and  treasurer  to  a  fund  to  be  known  as  the 
livestock  sanitary  fund,  to  be  used  in  the  payment  of  all  salaries  and  ex- 
penses of  the  officers  provided  for  in  this  chapter,  except  the  salary  of  the 
state  veterinary  surgeon,  which  shall  be  paid  as  hereinbefore  provided. 
['12,  c.  14,  p.  52.] 

Hist.     '05,  p.  39,  §  29,  reenacted  R.  C  §   1205;  am.  Cited:      S.   v.    Butterfield   Livestock   Co.    (1909)    17 

'12,  c.   14.   p.   52.  I.    441,    450,    106    P.    455,    134    A.    S.   R.    263,    270,    26 

Cross   ref.      Salary  of   veterinary    surgeon    payable  -1-  "■•  A-   ^-  ^-*    l"4r». 
as  salaries  of  other  state  officers:      §    1158. 

§  1206.      Cooperation   of  United   States   bureau   of  animal   industry. 

The  governor  shall,  through  the  secretary  of  agriculture  at  Washington, 
ask  the  cooperation  of  the  United  States  bureau  of  animal  industry  in 
controlling  and  eradicating  contagious  and  infectious  diseases  in  animals 
enumerated  in  this  chapter,  and  when  said  bureau,  through  its  duly  author- 
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ized  representatives,  agents  or  employees,  shall  be  thus  engaged,  they 
shall  possess  the  same  power  and  authority  in  this  state  as  the  state  vet- 
erinary surgeon  and  his  assistants  under  and  by  virtue  of  this  chapter. 
['05,  p.  39,  §  30.] 

Hist.     '05,  p.  39,  §  30,  reenacted  R.  C.  §  1206. 

§  1207.  No  sanitary  inspection  necessary  when.  No  sanitary  in- 
spection shall  be  necessary,  and  no  fee  shall  be  collected  from  the  owners 
of  any  live  stock  to  which  a  clean  bill  of  health  has  been  previously  granted 
by  such  authorities  of  the  United  States  within  10  days  before  the  day 
that  such  live  stock  entered  this  state,  provided  the  said  live  stock  has 
not  been  exposed  to  contagion  since  the  date  of  such  inspection :  Provided, 
That  immediately  after  crossing  the  state  line  into  this  state,  such  owner, 
his  agent,  or  person  in  charge  of  such  live  stock,  shall,  in  person,  or  by 
registered  letter  addressed  to  the  livestock  inspector  of  said  district,  notify 
such  inspector  as  provided  in  section  1185,  and  that  he  or  they  hold  a 
clean  bill  of  health  the  day  that  such  live  stock  entered  this  state.  ['05,  p. 
39,  §  31.] 

Hist.     '05,    p.   39,    §    31,   reenacted   R.  C.   §    1207. 

§  1208.  Permission  to  operate  shearing  corral.  No  person,  persons, 
corporation  or  company  shall  maintain  or  operate  a  public  shearing  corral, 
without  permission  having  first  been  obtained  from  the  state  veterinary 
surgeon,  and  the  sanitary  arrangements  at  said  corral  shall  be  under  the 
control  of  that  officer.  For  a  failure  to  comply  with  the  regulations  of 
the  state  veterinary  surgeon  in  relation  thereto  such  license  may  be  re- 
voked by  said  officer.  Any  person  or  corporation  operating  such  a  corral 
without  a  license  shall  be  subject  to  a  penalty  of  $500,  to  be  recovered  in 
a  civil  action  to  be  instituted  by  the  prosecuting  attorney  on  behalf  of  the 
county,  and  each  day  that  said  corral  shall  be  maintained  or  operated 
without  a  license  shall  constitute  a  separate  offense.     ['05,  p.  39,  §  32.] 

Hist.     '05,  p.  39,  §  32,  reenacted  R.  C.  §  1208. 

§  1209.  Exposure  of  healthy  animals  to  disease:  Liability.  When 
any  of  the  animals  enumerated  in  this  chapter  which  shall  be  suffering 
from  scab  or  any  other  contagious  or  infectious  disease  shall  be  or  become, 
through  the  fault  or  negligence,  or  with  the  previous  knowledge  of  the 
owner  thereof  or  the  person  in  charge,  mingled  with  healthy  animals  be- 
longing to  another,  the  owner  of  said  diseased  animals  shall  be  liable  in 
an  action  for  all  damages  sustained  by  the  owner  of  such  healthy  animals. 
['05,  p.  39,  §  36.] 

Hist.     '05,  p.  39,  §  36,  reenacted  R.  C.  §  1209. 

§  1210.      Concealment  of  contagious  diseases  among  animals.      It  is 

the  duty  of  any  person  who  knowingly  has  upon  his  premises,  or  upon 
the  public  domain,  any  case  of  contagious  or  infectious  disease  among 
such  animals,  to  immediately  report  the  same  to  the  veterinary  surgeon 
or  livestock  inspector,  and  the  failure  to  do  so,  or  an  attempt  to  conceal 
the  existence  of  such  disease,  or  to  wilfully  or  maliciously  obstruct  or  resist 
the  veterinary  surgeon,  assistant  surgeons  or  inspectors,  in  the  discharge 
of  their  duties,  shall  constitute  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  $100,  nor  more  than  $2000.     ['05,  p.  39,  §  11.] 

Hist.     '05,  p.  39,  §   11,  reenacted  R.  C.  §   1210. 

§  1211.  Sale  of  diseased  or  exposed  animals.  The  following  regu- 
lations must  be  observed  in  all  cases  of  disease  mentioned  in  this  chapter : 
It  shall  be  unlawful  to  sell,  give  away,  or  in  any  manner  part  with,  to 
another,  any  animal  affected  with  a  contagious  or  infectious  disease,  or 
any  animal  which  has,  or  which  the  owner,  or  his  agent  or  employee,  or 
the  party  in  possession  thereof,  has  reason  to  believe  has,  within  30  days 
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next  preceding  such  transfer,  been  exposed  to  any  infectious  or  contagious 
disease,  without  first  notifying  the  proposed  purchaser  or  purchasers  of 
said  animal  that  it  is  so  affected  or  has  been  so  exposed.  It  shall,  likewise, 
be  unlawful  to  sell,  give  away,  or  in  any  manner  part  with  any  of  the  meat 
of  such  animal,  for  use  as  food,  or  to  sell,  give  away  or  part  with,  for  use 
as  food,  any  of  the  milk  from  any  such  animal,  or  to  remove  all  or  any 
part  of  the  skin  therefrom.  A  violation  of  the  provisions  of  this  section 
shall  constitute  a  misdemeanor,  and  shall  subject  the  party  offending, 
upon  conviction,  to  pay  a  fine  of  not  less  than  $200  nor  more  than  S1000. 
['05,  p.  39,  §  12.] 

Hist.     '05,  p.  39,   §    12,  reenacted  R.  C.   §   1211. 

§  1212.  Disposal  of  diseased  carcasses.  It  shall  be  the  duty  of  any 
person  or  persons,  company  or  corporation,  owning  any  hog,  cattle,  horse, 
or  other  domestic  animal,  which  dies  from  any  infectious  or  contagious  dis- 
ease, to  cremate,  or  cause  to  be  cremated,  bury  or  cause  to  be  buried,  at  a 
depth  of  not  less  than  3  feet,  the  carcass  of  said  dead  animal,  within  12 
hours  after  the  owner  of  said  animal  has  knowledge  of  the  death  thereof. 
Any  person  or  persons,  company  or  corporation,  violating  any  of  the  provi- 
sions of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  less  than  $25,  nor  more 
than  $300 ;  and  every  12  hours  after  the  owner  of  said  animal  has  knowl- 
edge of  the  death  thereof,  shall  be  declared  a  distinct  and  separate  offense. 

It  shall  be  the  duty  of  the  road  overseer  to  remove  any  dead  animals 
from  the  public  highways  whose  owners  are  unknown,  and  dispose  of  the 
same  in  the  manner  provided  by  this  section.     ['01,  p.  24,  §§  1,  2.] 

Hist.       01,  p.   24,   S§    1,   2,  reenacted  R.   C.   §    1212. 

ARTICLE  8. 
REGULATIONS   GOVERNING   DISEASED   ANIMALS. 

§  1213.  Driving  diseased  animals  into  state.  It  shall  not  be  lawful 
for  the  owner  of  any  domestic  animal  or  animals,  or  any  person  having 
them  in  charge,  knowingly  to  import  or  drive  into  the  state  any  animal 
or  animals  having  any  contagious  or  infectious  disease;  and  any  person 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  in  any  sum  not  less  than  $10  nor  more  than  $100,  and  be 
imprisoned  in  the  county  jail  not  more  than  three  months,  or  both,  in  the 
discretion  of  the  court.     ['03,  p.  201,  §  1.] 

Hist.     '03,  p.  201,  §   1,  reenacted  R.  C.  §   1213. 

§  1214.  Diseased  animals  running  at  large.  Any  person  being  the 
owner  of  any  domestic  animal  or  animals,  or  having  the  same  in  charge, 
who  shall  suffer  any  such  domestic  animal  or  animals  having  any  con- 
tagious or  infectious  disease,  knowing  the  same  to  be  so  diseased,  to  run 
at  large  upon  any  range,  common  or  highway,  or  who  shall  let  the  same 
approach  within  10  rods  of  any  highway,  or  shall  sell  or  dispose  of  any 
domestic  animal  or  animals,  knowing  the  same  to  be  so  diseased,  without 
fully  disclosing  the  fact  to  the  purchaser,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  in  any  sum  not  exceeding  $500, 
and  imprisoned  in  the  county  jail  not  less  than  six  months.  ['03,  p. 
201,  §  2.] 

Hist.     '03,  p.  201,  §  2,  reenacted  R.  C.  §   1214. 

§  1215.  Impounding  diseased  animals.  Any  justice  of  the  peace, 
upon  proof  before  him  that  any  animal  or  animals  are  going  at  large  or 
driven  in  or  through  his  county  in  violation  of  the  preceding  sections,  shall 
order  a  constable  or  sheriff  to  impound  them,  and  the  owner  thereof  shall 
be  held  liable  for  all  costs  and  damages.  In  case  the  owner  is  not  known, 
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said  justice  of  the  peace  shall  thereupon  summon  three  disinterested  citi- 
zens, who  shall  be  stockowners  of  the  neighborhood,  to  examine  said  ani- 
mal or  animals;  said  examiners,  before  entering  upon  the  discharge  of 
their  duties,  shall  be  sworn  to  make  a  true  and  faithful  report  without 
prejudice  or  favor.  They  shall,  after  making  examination,  return  certified 
copies  of  the  nature  of  the  diseased  animal  or  animals,  together  with  an 
accurate  description  of  each  animal  or  animals,  giving  ail  brands,  ear- 
marks, wattles,  age,  sex  and  class,  to  the  justice  of  the  peace  by  whom  they 
were  summoned,  who  shall,  after  entering  the  same  upon  his  records, 
have  published  in  some  newspaper  in  the  county  for  one  week  a  notice 
where  said  animal  or  animals  are  impounded.  If  the  owner  does  not  claim 
said  animal  or  animals,  and  pay  all  costs  and  damages  within  10  days 
after  impounding,  said  justice  of  the  peace  shall  order  the  constable  or 
sheriff  to  slaughter  such  animal  or  animals  and  destroy  the  carcass  by 
burning  to  ashes. 

When  any  diseased  animal  or  animals  are  impounded  by  the  constable 
or  sheriff,  the  fees  shall  not  be  more  than  25  cents  per  head  for  the  first 
10  head,  and  10  cents  per  head  for  all  additional  animals  impounded,  the 
feeding  and  watering  of  such  animal  or  animals  shall  be  ordered  by  the 
constable  or  sheriff,  and  shall  not  exceed  15  cents  per  day  for  each  animal. 
All  charges  for  impounding,  examining,  feeding,  slaughtering  and  burning 
shall  be  paid  by  the  county  in  which  said  animal  or  animals  were  im- 
pounded, out  of  the  general  county  fund.     ['03,  p.  201,  §  4.] 

Hist.     '03,  p.  201,  §  4,  reenacted  R.  C.  §  1215. 

§  1216.  Liability  for  damages.  Nothing  in  this  article  shall  be  so 
construed  as  to  prevent  the  recovery  of  damages  in  a  civil  action  against 
any  person  or  persons  who  shall  sell,  trade,  or  import,  or  drive  into  this 
state,  such  diseased  animal  or  animals,  or  who  shall  allow  such  domestic 
animal  or  animals  to  run  at  large,  or  to  approach  nearer  than  within  10 
rods  of  any  highway,  and  any  person  violating  any  of  the  provisions  of 
this  article,  in  addition  to  the  penalties  herein  provided,  shall  be  liable 
for  all  damages  that  may  accrue  to  the  party  damaged  by  reason  of  said 
diseased  animal  or  animals  imparting  disease.     ['03,  p.  201,  §§  3,  5.] 

Hist.     '03,  p.  201,  §§   3,  5,  reenacted  R.  C.  §   1216. 

§  1216g.  Destruction  of  diseased  hog  carcasses.  It  shall  be  the 
duty  of  all  owners  of  hogs  affected  by  hog  cholera  or  swine  plague  to 
destroy  by  fire,  all  hogs  which  have  died  of  the  said  diseases  and  to  use 
all  reasonable  means  and  methods  for  preventing  the  spread  of  said  dis- 
eases. Any  person  convicted  of  the  violation  of  this  section  shall  be  guilty 
of  a  misdemeanor  and  be  punished  as  in  such  cases  provided  by  law. 
['13,  c.  7,  §§  4,  5,  p.  46.] 

Hist.      '13,    o.    7,    §§    4,    5,    p.    46.      The    first  three        the   appropriation  therein  provided  having  been   ex- 
sections   of  the   act,   providing  for  the  manufacture        hroisted  and  no  provision  made  for  its  renewal, 
of   serum  to   prevent  hog  cholera,  are  now  obsolete, 

CHAPTER  67. 
REGULATION  OF  STALLIONS. 

Note:  This  chapter  is  a  redraft  and  rearrangement  of  '09,  p.  211,  H.  B.  177,  as  am.  '13,  c.  174, 
p  550.  The  '09  act  superseded  and  reoealed  '05,  p.  232,  reenactfd  as  R.  C.  §§  3451-7.  The  chap- 
ter is  cited  and  discussed  in  Zimmerman  v.  Brown   (1917)   30  I.   640,  166  P.  924. 

67:1.  License  required.  Every  person  owning  or  bringing  into  the 
state  a  stallion  or  jack  must  procure  a  license  from  the  livestock  sanitary 
board  before  standing  or  using  such  animal  for  public  service  or  before 
offering  to  sell  or  otherwise  dispose  of  the  same. 
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Hist.      Compiled   from    '09,    p.    211,   H.    B.    177,    §§  the    services    of    or    buy    stallions.      Zimmerman    v. 

J,  2.  Brown   (1917)    30  I.  640,   166  P.  924. 

Interpretation:      This   statute  was   passed   not  for  License    prerequisite    to    valid    contract:      A    con- 

the   mere   purpose   of   raising   revenue  but   as   police  tract    made    in   violation    of   this    chapter   is   invalid, 

regulation    designed    to   protect   those    who    purchase  Zimmerman  v.   Brown   (1917)    30  I.  640,   166  P.  924. 

67:2.  Examination.  Upon  application  for  license,  an  examination 
of  the  animal  shall  be  made  by  the  state  veterinary  surgeon  or  one  of  his 
assistants,  whose  findings  shall  be  reported  to  the  livestock  sanitary  board. 

Hist.  Based  upon  '09,  p.  211,  H.  B.  177,  part  of 
$  3.  "Animal"  substituted  for  the  longer  phrase 
rsed  in  §   1  ;  "made"  substituted  for  "passed  upon." 

67:3.  Fee  for  examination.  A  fee  of  $10  shall  be  paid  the  veter- 
inary surgeon  before  making  an  examination,  which  he  shall  forward  to 
the  state  treasurer  within  five  days,  to  be  placed  in  the  livestock  sanitary 
fund,  and  the  certificate  which  he  issues  shall  be  in  triplicate,  describing 
the  animal  fully  and  containing  a  receipt  for  the  fee.  One  of  the  tripli- 
cates shall  be  given  the  owner,  one  forwarded  at  once  to  the  state  veterinary 
surgeon,  and  the  other  retained  in  the  book. 

Hist.  '09,  p.  211,  H.  B.  177,  part  of  §  7.  "Vet- 
trinarian"   changed   to    "veterinary    surgeon." 

67:4.  Disqualifying  diseases.  The  presence  of  one  or  more  of  the 
following  shall  disqualify  an  animal  from  obtaining  a  license:  Hemi- 
plegia, roaring  or  whistling,  chorea,  springhalt,  bone  spavin,  bog  spavin, 
ringbone,  thorough-pin,  enlarged  sidebones,  urethral  gleet,  optelma,  crib- 
bing and  curb  when  accompanied  by  curby  hock,  or  any  marked,  faulty  or 
weak  confirmation,  which  he  is  liable  to  transmit. 

Hist.  '09,  p.  211,  H.  B.  177,  part  of  §  3.  The 
general   term    "animal"   used. 

67:5.  Submission  of  pedigree.  The  owner  of  the  animal  shall  fur- 
nish the  livestock  sanitary  board  the  certificate  of  pedigree  and  all  neces- 
sary papers  relating  to  his  breeding  and  ownership. 

Hist.  '09,  p.  211,  H.  B.  177,  part  of  §  3.  The 
general    term    "animal"   used. 

67:6.  Issuance  of  license.  Upon  verification  of  the  pedigree  and 
the  report  of  the  veterinary  surgeon  the  livestock  sanitary  board  shall, 
if  the  animal  is  eligible  to  license,  issue  a  certificate  to  the  owner. 

Hist.  Based  upon  '09,  p.  211,  H.  B.  177,  part  of 
Ji    3.      Rephrased  to  make   meaning  clear. 

67:7.  Form  of  certificate  for  pedigreed  sire.  The  license  certificate 
issued  for  a  stallion  or  jack  that  is  registered  in  a  book  recognized  by  the 
United  States  department  of  agriculture,  at  Washington,  D.  C,  shall  be 
as  follows: 

Livestock  Sanitary  Board. 

stallion 

License  certificate  for ...jack 

Name ,  number ...,  owned  by 

Bred  by of „ Described  as  follows. 


Foaled  in  the  year Imported  in  the  year 

His  pedigree  has  been  examined  by  the  livestock  sanitary 
board  and  they  certify  that  said  animal  is  registered  in  a  book 
...recognized  by  the  department  of  agriculture  at  Wash- 
ington, D.  C. ; 

The  above-named  animal  has  been  examined  by 

veterinary  surgeon,  and  is  reported  to  be  free  from  unsoundness, 
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with  the  following  exceptions . . ... 

and  is  licensed  to  stand  for  public  service  or  to  be  sold  within  the 
state  of  Idaho. 


(Seal) 


Dated. 


Pres.  Livestock  Sanitary  Board. 

Secy.  Livestock  Sanitary  Board. 

State  Veterinary  Surgeon. 


Hist.     '09,  p.  211,  H.  B.  177,  §  5,  first  part.  "Vet- 
irinarian"    changed    to    "veterinary    surgeon." 


67:8.  Form  of  certificate  for  grade  sire.  The  license  certificate  is- 
sued for  a  stallion  or  jack  that  is  not  eligible  to  be  registered  in  a  book 
recognized  by  the  United  States  department  of  agriculture  at  Washington, 
D.  C,  shall  be  as  follows : 

Livestock  Sanitary  Board. 

stallion 

License  certificate  for jack 

Name. ,  owned  by 

Bred  by of Described  as  follows 


Foaled  in  the  year No  pedigree  has  been  furnished  to  the 

livestock  sanitary  board  showing  that  he  is  eligible  to  registra- 
tion in  a  book  recognized  by  the  United  States  department  of 
agriculture  at  Washington,  D.  C. 

The  above-named  animal  has  been  examined  by 

veterinary  surgeon,  and  is  reported  to  be  free  from  unsoundness, 

with  the  following  exceptions 

and  is  licensed  to  stand  for  public  service  or  to  be  sold  within  the 
state  of  Idaho. 


(Seal) 


Pres.  Livestock  Sanitary  Board. 

Secy.  Livestock  Sanitary  Board. 

State  Veterinarv  Surgeon. 


Dated. 


Hist.     '09,  p.  211,  H.  B.  177,   §  5,  last  part.   "Vet- 
erinarian"   changed   to    "veterinary    surgeon." 


67:9.  Renewal  license  and  fee.  A  fee  of  $1  shall  be  paid  annually 
to  the  secretary  of  the  livestock  sanitary  board  for  the  renewal  of  the 
license  on  the  1st  day  of  March,  of  each  year,  following  the  issuance  of 
the  certificate,  and  a  failure  to  pay  this  fee  forfeits  the  license. 

Hist.     '09,  p.   211,   H.   B.  177,  part  of  §   7.   "This" 
changed   to   "the"-  preceding    "license." 

67:10.  Lost  or  destroyed  certificates.  In  case  a  license  certificate  is 
lost  or  destroyed  and  satisfactory  proof  of  same  is  furnished,  a  new  one 
shall  be  issued  by  the  secretary  on  payment  of  a  fee  of  $1.  ['09,  p.  211, 
H.  B.  177,  §  8,  last  part.] 

Hist.     '09,  p.  211,   H.   B.   177,   §   8,   last  part. 

67:11.  Transfer  of  license  upon  sale.  Upon  transfer  of  the  owner- 
ship of  any  animal  licensed  under  the  provisions  of  this  chapter,  the  license 
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certificate  shall  be  transferred  by  the  secretary  of  the  board  to  the  buyer, 
upon  submittal  of  proof  of  such  transfer  and  upon  the  payment  of  a  fee 
of  $1. 

Hist.  '09,  p.  211,  H.  B.  177,  §  8,  last  part.  "Of 
ownership"   omitted. 

67:12.  Recording  of  license.  All  license  certificates  for  animals 
issued  under  this  chapter  shall  be  presented  to,  and  recorded  by  the  re- 
corder of  the  county  in  which  such  animal  is  used  for  public  service  or 
offered  for  sale. 

Hist.     '09,  p.  211,  H.  B.  177,  §  4;  am.  '13,  c.  174,        to    "recorder";    "or   counties"    omitted;    "stallion    or 
part   of    §    1.   p.    550.      "Register   of   deeds"    changed        jack"  changed  to  "animal." 

67:13.  Reexamination  and  revocation  of  license.  The  livestock 
sanitary  board,  whenever  it  deems  necessary,  may  cause  a  veterinary  in- 
spection, without  charge,  of  any  animal  licensed  hereunder,  and  if  the 
animal  is  found  to  have  any  of  the  disqualifying  diseases  above  enumerated 
its  license  may  be  revoked. 

Hist.  '09,  p.  211,  H.  B.  177,  §  9,  wording  slightly 
changed. 

67:14.  Duties  of  owner:  Display  of  license.  The  owner  shall  post 
and  keep  affixed  during  the  entire  breeding  season,  or  while  the  animal 
is  for  sale,  a  copy  of  the  license  certificate  issued  under  the  provisions  of 
this  chapter,  in  a  conspicuous  place  on  the  main  door  leading  into  every 
stable  or  public  building  where  the  animal  is  kept  for  public  service  or 
sale  in  the  state.  Such  copy  shall  be  printed  in  bold-faced  and  conspicu- 
ous type,  not  small,  especially  the  words  "pure  bred"  or  "grade,"  and 
unsoundness  noted. 

Hist.  '09,  p.  211,  H.  B.  177,  §  4  ;  am.  '13,  c.  174, 
§  1,  first  paragraph,  p.  550.  Condensed  and  wording 
slightly   changed. 

67:15.  Duties  of  owner:  Representations  in  advertising.  Every 
bill  posted  or  advertisement  issued  by  the  owner  of  any  stallion  or  jack, 
advertising  the  same  for  service  or  sale,  shall  contain  a  copy  of  the  ani- 
mal's license  certificate  and  shall  not  contain  illustrations,  pedigree  or 
other  matter  that  is  untruthful  or  misleading. 

Hist.      '09,   p.    211,    H.    B.    177,    §    6.      "For   adver-  Cross  ref.     False  advertising  law:  '15,  c.  23,  p.  74. 

tising    the    service    for    sale"    changed    to     read    as 
above ;    "an   untruth"    changed   to    "untruthful." 

67:16.  Duties  of  owner  upon  death  of  animal.  The  owner  of  an 
animal  licensed  under  this  chapter,  must,  upon  its  death,  report  such  fact 
to  the  secretary  of  the  livestock  sanitary  board  and  forward  the  license 
certificate  of  said  animal. 

Hist.  '09,  p.  211,  H.  B.  177,  §  7,  last  part.  Re- 
phrased. 

67:17.  Annual  report  of  licensed  animals.  It  is  the  duty  of  the 
state  veterinary  surgeon  to  place  in  his  annual  report  the  names  of  the 
owners,  with  their  post  office  addresses  and  the  names  of  the  animals 
licensed  under  this  chapter,  distinguishing  the  latter  as  full  bloods  and 
as  grades. 

Hist.  '09,  p.  211,  H.  B.  177,  §  13.  Wording 
elightly  changed. 

67:18.  Penalty  for  unlicensed  service.  Any  person  who  violates 
any  of  the  regulations  of  this  chapter  in  regard  to  standing  or  using  for 
public  service  a  stallion  or  jack  is  guilty  of  a  misdemeanor  and  upon  con- 
viction is  punishable  by  a  fine  of  not  less  than  $25  nor  more  than  $100, 
or  imprisonment  in  the  county  jail  for  a  period  of  not  less  than  15  nor 
more  than  30  days  for  each  offense. 

Hist.  '09,  p.  211,  H.  B.  177,  §  10.  Wording 
slightly   changed. 
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67:19.  Penalty  for  unlicensed  sale.  Any  person  who  violates  any 
of  the  regulations  of  this  chapter  in  regard  to  offering  for  sale  or  dis- 
posing of  a  stallion  or  jack,  is  guilty  of  a  misdemeanor  and  upon  convic- 
tion is  punishable  by  a  fine  of  not  to  exceed  $600  or  imprisonment  in  the 
county  jail  not  to  exceed  one  year,  or  both  such  fine  and  imprisonment. 

Hist.  '09,  p.  211,  H.  B.  177,  §  11.  Rephrased, 
"felony"  changed  to  "misdemeanor"  to  conform  to 
S   6311. 

67:20.  Lien  for  service  of  sires.  The  owner  of  a  stallion  or  jack 
licensed  by  the  livestock  sanitary  board  shall  have  a  lien  upon  the  mare 
and  the  offspring  of  the  mare  served  by  such  sire,  for  a  period  of  18 
months  from  the  date  of  birth  of  the  get,  and  said  lien  shall  have  priority 
over  all  other  liens  and  encumbrances  upon  the  get  of  such  sire :  Provided, 
The  owner  shall,  within  20  months  of  the  time  of  rendition  of  such  service 
by  the  sire,  file  for  record  a  statement  of  account,  properly  verified,  with 
the  recorder  of  the  county  wherein  the  service  was  rendered,  showing  the 
amount  due  therefor,  together  with  a  description  of  the  mare  served. 

Hist.  *05,  p.  232,  §  1,  reenacted  R.  C.  §  3451  ; 
?m.  '09,  p.  211,  H.  B.  177,  §  4  ;  am.  '13,  c.  174,  part 
of   S    1,   P.   550.      Redrafted. 

67:21.  Penalty  for  evasion  of  lien.  The  owner  of  a  female  animal 
upon  which  the  owner  of  a  sire  has  a  lien  for  service,  who  sells,  exchanges, 
removes  or  disposes  of  such  female  animal  without  the  consent  of  the 
lienholder  or  with  intent  to  defraud  him  is  guilty  of  a  misdemeanor,  and 
upon  conviction  is  punishable  by  a  fine  of  not  more  than  $50. 

Hist.     '13,  c.   174,  part  of  §   1,  p.  550.     Redrafted. 

CHAPTER  68. 

TWO-MILE  LIMIT  LAW. 

§  1217.  Herding  within  two-mile  limit  prohibited.  It  is  not  lawful 
for  any  person  owning  or  having  charge  of  sheep  to  herd  the  same,  or 
permit  them  to  be  herded,  on  the  land  or  possessory  claims  of  other  per- 
sons, or  to  herd  the  same  or  permit  them  to  graze  within  2  miles  of  the 
dwelling  house  of  the  owner  or  owners  of  such  possessory  claim.  [R.  S. 
§  1210.] 

Hist.     '75,  p.  110,  §  1;  am.  R.  S.  §  1210,  reenacted  Sheep  in   transit:      This   section   does  not  prohibit 

R.   C.   §    1217.  the  driving  of  sheep  from  one  place  to  another,  al- 

Cited:      Carter    v.    Wann    (1899)    6    I.    566,    57    P.  th°u.?.h     s\*ch     sheen     Pass,    within     2     miles    of    the 

?14;  Swanson   v.  Groat  (1906)    12  I.  148,  85  P.  384;  ''welling    house    of    a    settler,    nor    is    the    occasional 

Cleveland  v.   Wallace    (1913)    23    I.    570,    131    P.    10;  eating   of  grass   by   the    sheep  as  they   go,    or   while 

Chandler  v.  Little    (1917)    30  I.   119,   163  P.   299.  they  .st°P  _f°r    ne<;ded    rest        grazing       within    the 

_         .     A.        ._           rr,/               ,   ...                         ,     v  meaning   of   this   statute.      Phipps   v.    Grover    (1904) 

Constitutionality:       The     regulations    imposed    by  9  j    415j  -75  P.  64. 

this  section  and  the  subsequent  sections  ar2   a  valid  *                     *       *         . 

exercise    of    the   police   power   of    the   state   and    not  Who  protected:     This  section  protects  any   settler 

unconstitutional.     (Stockslager,  J.,  dissents.)      Sifers  on   land  from  the   encroachments  of   sheep,    whether 

v.   Johnson    (1901)    7  I.   798,  65   P.   709,   97  A.   S.   R.  £u?h    settler    has    title    to    the    land    or    whether    he 

271,    45    L.    R.    A.   785;    Sweet   v.    Ballentyne    (1902)  hold%^ns'^l\h^ak^^ls^sl^-Sl^eT^v-John: 

8    I.    431.    69   P.   995;   Walling  v.    Bown    (1903)    9    I.  f"(19A01>    7C  L  798'  65  P'  709'  97  A-   S-   R'  271'  45 

184,   72   P.   960;  ib.    (1904)    9   I.   740,   76   P.   318,   204  ,J-          A.   785.                                             .                . 

U     S     320     51   L     ed    503    27   S     C     R     292     2   Ann  (Jne   wno   1S   tne   absolute   owner   in   fee   simple   of 

Oas.  '720  ;'  Spencer  v.    Morgan    (1905)  'l0   I.'   542_,    79  th.e.Jan<il  ul)01\  wh.ich    his    dwelling    is    situated    is 

P.    459;    Walker   v.    Bacon    (1905)    11    I.    127,    81    P.  wl^.m     the     protection    of    this     section.       Risse    v. 

155,   114   A.   S.   R.  262;  Bacon  v.  Walker   (1907)    204  Cojhns    (1906)    12   I    689    87  P.   1006. 

U.  S.  311,  51  L.  ed.  499,  27  S.  C.  R.  289.  ,    «  J1S    not    error,  to    refuse    an    instruction    which 

__     .                                            _                  „              ,        .,  laid  down  as  a  rule  of  law  that  the  owner  of  sheep 

Notices    not    necessary:      In    an    action    under    the  >1&uld   legaily  herd  or  graze  his  sheep  on  the  public 

two-mile   limit     aw   a    contention    that  plaintiff   was  domain   within    2    miles   of   his   own    residence,   even 

u.uilty  of  contributory  negligence  in  failing   to  post  tnoUgh    such    herding    and    grazing    was    within     2 

notices   of   the  two-mile   limit   line   around   his   resi-  m{!ea    of    another    person's    dwelling    house.      Rose- 

(We  is  without  merit.     Spencer  v.   Morgan    (1905)  borough  v.  Whittington   (1908)    15  I.   100,  96  P.  437. 
10   I.   542,   79   P,   459. 

§  1218.  Same:  Penalty.  The  owner  or  the  agents  of  such  owner 
of  sheep  violating  the  provisions  of  the  last  section,  on  complaint  of  the 
party  or  parties  injured  before  any  justice  of  the  peace  for  the  precinct 
where  either  of  the  interested  parties  may  reside,  is  liable  to  the  party 
injured  for  all  damages  sustained;  and  if  the  trespass  be  repeated,  is 

472 


DOGS  KILLING  SHEEP  C.  69  §  1220 

liable  to  the  party  injured  for  the  second  and  every  subsequent  offense 
in  double  the  amount  of  damages  sustained.     [R.  S.  §  1211.] 

Hist.     '75,  p.  110,  §  2;  am.  R.  S.  §   1211,  reenact-  was  compelled  to  pay  $60  for  hay,   which  he  would 

cd   R.  C.   §    1218.  r.ot  have  been  compelled  to  pay  but  for  the  destruc- 

Cited:      Carter   v.    Wann    (1899)    6    I.    556,    57    P.  *;ion    of    said    grasses    by    defendant's    sheep.      Held 

414;   Sifers  v.   Johnson    (1901)    7   I.    798,   65   P.   709.  ^hat   a  verdict  for  plaintiff  for   $100   was   supported 

97    A.    S.    R.    271,    45    L.    R.    A.    785;    Walling    v.  by  *he  evidence.     lb.  ..-•-... 

Pown    (1903)    9  I.    184,   72  P.  960;  Phipps  v.  Grover  The    *ctual    damage    sustained    by    the    settler    by 

(1904)  9  I.  415,  75  P.  64;  Walling  v.  Bown  (1904)  reason  of  the  destruction  of  the  grasses  within  the 
9  I.  740,  76  P.  318,  204  U.  S.  320,  51  L.  ed.  503,  27  two-mile  limit  is  a  proper  element  of  damages. 
S.   C.    R.   292,    2   Ann.  Cas.   720;   Spencer  v.   Morgan  S^ncer  v.  Morgan    (1905)    10  I.  542    79  P.  459. 

(1905)  10  I.  542,  79  P.  459;  Walker  v.  Bacon  (1905)  A.  The  images  incurred  by  a  violation  of  this  sec- 
11  I.  127,  81  P.  155,  114  A.  S.  R.  262;  Swanson  v.  tlon  are  measured  by  an  entirely  different  standard, 
Groat  (1906)  12  I.  148,  85  P.  384;  Bacon  v.  Walker  «  n^  are  made  up  of  different  elements,  and  rest  on 
M907)   204  U.  S.  311,  51  L.  ed.  499,  27  S.  C.  R.  289.  a  different  theory   from   damages   sustained   by   rea- 

.  son   of   sheep   herding   and   grazing   on   the   lands  of 

Appraisers   not  necessary :      In   cases   of   a  charge  lhe  p]aintiff.      In   the   latter  case,   where   a  destruc- 

that  animals,  which  should  have  been   restrained  by  tion    of    crops    is   ciaimed,    the    measure    of    damages 

fences,   have  been  permitted  to  trespass,  the  justice  is  the  value  of   the  crops  at  tl)e  time  of  their  des. 

roust   appoint   appraisers ;  but  there    is  no   such   ne-  truction.      Risse   v.    Collins    (1906)    12    I.    689,    87    P. 

cessity    when   the  charge  is   a  violation   of   the  two-  ]006 

mile  limit  law  by  the  trespassing  of  sheep  Cleve-  Under  this  section,  in  order  to  recover,  the  plain- 
land  v.  Wallace  (1913)  23  I.  570,  131  P.  10.  i:ff  mu?t  show  that  he  has  sustained  actual  damages 
Jurisdiction  of  actions:  District  courts  have  con-  and  real  loss.  Speculative  and  remote  damages  can- 
current  original  jurisdiction  with  justices'  courts  not  be  recovered  under  the  provisions  of  said  see- 
in     actions    under    this     section.       Risse    v.     Collins  tions.       Roseborough    v.    Whittington     (190S)     15    I. 

(1906)  12   I.   689,   87  P.   1006.  100,  96  P.   437. 

Measure    of    damages:      The    owner    or    herder    of  It  is  competent  to  show  that  plaintiff's  cattle  did 

sheep    who    violates    this    section    is    only    liable    for  not  graze  on  the  range  after  the  sheep  had  grazed 

the    damages    which    are    caused    in    the    commission  thereon  and  also  to  ask  a  witness  why  they  did  not 

of  the  trespass,  and  in  estimating  such  damages  the  and  would  not.     lb. 

number    of    live    stock    which    the    settler    has,    de-  It  is  impossible  to  lay  down  a  general  rule.    That 

pending   on   the   pasturage   upon    the   land,    must  be  damages  should  be  confined  to  actual  injury  by  loss 

taken  into  consideration.  Sweet  v.  Ballentyne   (1902)  of  use  cf  range  during  the  time  sheep  wert  herded 

F    I.    431,    69    P.   995.  there  is  too  narrow  a  rule.     Plaintiff  is  entitled  to 

Plaintiff  testified  that  defendant's  sheep  destroyed  recover  loss  actually  sustained  as  a  direct  result  of 

the    grass    on    his   own    land,    damaging    hirn    in    the  defendant's  sheep  grazing  off  and  destroying  within 

Fum    of    $50  ;    that    by    reason    of    the    grass    being  two-mile    limit,    grass    growing    upon    public    range, 

destroyed  on  the  public  domain,   in  the  vicinity  and  which,    in    reasonable    probability,    his    stock    would 

v  ithin   2   miles  of   his   dwelling,   he   was  often   com-  have  fed  upon.     Chandler  v.  Little   (1917)    30  I.  119, 

i-elled    to    go    from    2    to    5    miles   to    look    after    his  163  P.  299. 
cattle,    to    his    injury    in    the    sum    of    $50  ;    that   he 

§  1219.  Sheep  treated  as  estrays.  When  the  owner  or  the  agent  of 
such  owner  of  sheep  found  trespassing  upon  the  land  or  possessory  claims 
of  another,  or  within  2  miles  of  the  dwelling  house  of  the  claimant  or  occu- 
pant of  such  possessory  claim,  is  unknown  to  the  party  injured  by  such 
trespass,  all  sheep  so  trespassing  may  be  treated  as  estrays.  [R.  S.  §  1212.] 

Hist.     '75,  p.  110,  §  3;  am.  R.  S.  §  1212,  reenact-  Cited:      Carter   v.   Wann    (1899)    6   I.    550,    57    P. 

ed    R.   C.    §    1219.  ?14;   Sifers  v.   Johnson    (1901)    7    I.   798,   65  P.   709. 

Cross    ref.      Taking    of    estrays:      §    1299    et    seq.  Construed  with  §§  1294,   1296:     Where  the  owner 

Remedy  against  unknown  owner  of  trespassing  ani-  °£  the  sheeP  [s  nuot  ^own  ™  cannot  be  ascertained 
mals:   ,|   1294,   1296.     Unknown ^defendant*:   |   4230.        «£  ^"0^^^^ 

i^uirriZ^rnk  isf  ?:  i0See  Cleveland  tre  #•&  c,eve,and  v- wa,,ace  <i9i3> 23  *■ 

CHAPTER  69. 

DOGS  KILLING  SHEEP  OR  GOATS. 

§  1220.  Liability  for  sheep  killed  by  dogs.  The  owner,  possessor, 
or  harborer  of  any  dog  or  animal  that  kills,  worries,  or  wounds  any  sheep, 
angora  or  cashmere  goats,  is  liable  to  the  owner  of  the  same  for  the  dam- 
ages and  costs  of  suit,  to  be  recovered  before  any  court  of  competent  jus- 
isdiction : 

1.  In  the  prosecution  of  actions  under  the  provisions  of  this  section 
it  is  not  necessary  for  the  plaintiff  to  show  that  the  owner,  possessor,  or 
harborer  of  such  dog  or  other  animal  had  knowledge  of  the  fact  that  such 
dog  or  other  animal  would  kill  or  wound  sheep  or  goats. 

2.  Any  person,  on  finding  any  dog,  not  on  the  premises  of  its  owner 
or  possessor,  worrying,  wounding,  or  killing  any  sheep,  angora  or  cash- 
mere goats,  may,  at  the  time  of  so  finding  said  dog,  kill  the  same,  and  the 
owner  thereof  can  sustain  no  action  for  damages  against  any  person  so 
killing  such  dog.     [R.  S.  §  1205.] 

Hist.      (See   '67,    p.    104,    §    4.)      R.    S.   §    1205,   re- 
enacted   R.    C.    §    1220. 
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CHAPTER  70. 

LIABILITIES  OF  STOCK  RANCHERS. 

§  1221.  Stock  rancher  denned.  Every  person  who,  for  a  considera- 
tion, takes  horses  or  other  stock  to  keep  and  take  care  of  by  the  day,  week, 
month  or  year,  is  deemed  a  stock  rancher.     [R.  S.  §  1230.] 

Hist.     '72,  p.  58,  §  1 ;  am.  R.  S.  §  1230,  reenacted 
R.    C.   §    1221. 

§  1222.  Duties  and  liability.  It  is  the  duty  of  every  stock  rancher 
to  use  due  diligence  to  prevent  the  death  or  loss  of,  or  injury  to,  any 
animal  in  his  charge  as  such  rancher;  and  in  case  of  death,  loss  or  injury 
to  such  animal  while  in  possession  of  a  stock  rancher,  the  owner  thereof 
may  recover,  before  any  court  of  competent  jurisdiction,  the  full  amount 
of  damages  sustained,  if  it  appears  that  such  loss,  death  or  injury  was 
in  consequence  of  the  failure  of  the  stock  rancher  to  use  due  and  reason- 
able diligence.     [R.  S.  §  1231.] 

Hist.     '72,  p.  58,  §   2  ;  am.  R.  S.  §  1231,  reenacted 
R.    C.   §    1222. 

§  1223.  Forfeiture  of  fees.  Any  stock  rancher  using  any  animal 
placed  in  his  charge,  by  riding  or  working  the  same  in  any  manner  what- 
ever, unless  there  is  an  express  contract  between  himself  and  the  owner 
thereof  allowing  such  animal  to  be  used,  forfeits  all  claims  or  demands 
for  ranch  fees  on  such  animal ;  and  he  is  liable  for  any  damages  or  injury 
to  such  animal  by  reason  of  such  use.     [R.  S.  §  1232.] 

Hist.     '72,  p.  58,  §  3;  am.  R.  S.  §  1232,  reenacted 
R.    C.    §    1223. 

CHAPTER  71. 
MARKS  AND  BRANDS. 

ARTICLE  1. 
STOCK  GROWERS'  BRANDS. 

§  1224.  Definitions.  Every  person,  association  or  corporation  who 
owns  any  cattle,  horses,  mules,  asses  or  sheep  in  this  state,  and  is  engaged 
in  the  business  of  breeding,  growing  or  raising  the  same  for  profit  or 
otherwise,  is  deemed  a  stock  grower,  and  all  cattle,  horses,  mules,  asses 
and  sheep  are  deemed  live  stock.     ['05,  p.  352,  §  1.] 

Hist.     '05,  p.  352,  §  1,  reenacted  R.  C.  §  1224. 

§  1225.  Stock  growers  must  use  brands.  Every  stock  grower  in 
this  state  must  use  one,  and  only  one,  brand  for  cattle,  one,  and  only  one, 
brand  for  horses,  mules  and  asses,  which  brand  must  be  placed  in  a  con- 
spicuous place  on  the  animal,  and  which  must  be  designated  in  the  appli- 
cation for  the  recording  of  the  brand.     ['05,  p.  352,  §  2.] 

Hist.     '05,  p.  352,  §  2,  reenacted  R.  C.  §  1225. 

§  1226.  Sheep  owners  to  use  brands.  Every  sheep  owner,  who  is  a 
stock  grower  within  the  meaning  of  this  article,  must  use  one,  and  only 
one,  brand  for  sheep,  which  brand  must  be  recorded  as  herein  provided: 
Provided,  Any  stock  grower  may  record  and  use  either  an  earmark  or 
eartag,  or  both  an  earmark  and  eartag,  in  addition  to  his  brand.  In 
addition  to  his  recorded  brand,  earmark  or  eartag,  he  may,  for  the  purpose 
of  distinguishing  the  sheep  of  one  of  his  bands  from  the  sheep  of  the 
other,  use  any  one  or  more  of  the  digits  except  the  digit  1  and  0,  which 
herd  brand  shall  not  be  recorded.  Neither  of  the  digits  shall  be  used  on 
sheep  except  as  provided  in  this  section.     ['11,  c.  217,  §  1,  p.  696.] 

Hist.      '05,   n.    352,    §    3,   reenacted   R.   C.    §    1226  ; 
am.   '1!,   c.   217,   §   1,  p.   696. 
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§  1227.  Recorder  of  brands.  The  state  veterinary  surgeon  is  ex 
officio  state  recorder  of  brands. 

Hist.  '05,  p.  352.  §  4,  reenacted  R.  C.  §  1227: 
am.  '11,  c.  91,  p.  338.  "Veterinarian"  changed  to 
"veterinary  surgeon." 

§  1228.  Brands  to  be  recorded.  All  brands,  earmarks  and  eartags 
shall  be  recorded  with  the  state  recorder.  No  evidence  of  ownership  of 
stock  by  brand,  earmark  or  eartag  shall  be  permitted  in  any  court  of  this 
state  unless  the  brand  or  earmark  or  eartag  be  recorded  as  provided  in 
this  article.     ['13,  c.  171,  §  543.] 

Hist.     '05,  p.  352,   §  5,  and  parts  of  §§  6,  7  ;  com-  Parol    evidence    inadmissible:      Parol    evidence    is 

piled   and   reenacted   R.   C.    §    1228  ;   am.    '11,   c.    217,        inadmissible    to    prove   ownership   of    a   stock   brand. 
$  2,  p.  696;  am.  '13,  c.  171,  p.  543.  S.   v.  Dunn    (1907)    13  I.  9,  88  P.  235. 

§  1229.  Manner  of  recording  brands.  Any  stock  grower  whose 
brand,  earmark  or  eartag\  is  not  recorded,  desiring  to  use  any  brand, 
earmark  or  eartag  on  any  "stock  shall  make  and  sign  a  certificate  setting 
forth  a  facsimile  and  description  of  the  brand,  earmark  or  eartag  which 
he  desires  to  use  and  shall  file  the  same  with  the  state  recorder,  who  shall 
record  the  same  in  a  book  kept  by  him  for  the  purpose,  and  from  and  after 
the  filing  of  such  certificate  the  stock  grower,  filing  the  same,  shall  have 
the  exclusive  right  to  use  such  brand,  earmark  or  eartag  within  the  state. 
Such  stock  grower  upon  filing  such  brand,  earmark  and  eartag,  or  brand, 
or  earmark  or  eartag,  shall  pay  to  the  state  recorder  for  recording  the 
same  a  fee  of  $1 :  Provided,  That  the  state  recorder  shall  not  file  or  record 
such  brand,  earmark  or  eartag  if  the  same  has  already  been  filed  or  re- 
corded by  him  in  favor  of  some  other  stock  grower.  ['11  c.  217,  §  3,  t). 
696.] 

Hist.      '05,    p.    352,    §    8;    compiled    and    reenacted  Cited:      (Dis.   op.)    S.   v.   Dunn    (1907)    13  I.   9.   88 

R.   C.   §    1229;  am.   '11,  c.  217,   §   3,  p.  696.  P.   235. 

§  1230.  Recording  certified  copy  with  county  recorder.  Upon  the 
recording  of  any  such  brand,  earmark  or  eartag  with  the  state  recorder 
as  herein  provided,  the  owner  thereof  may  procure  from  the  state  recorder 
a  certified  copy  of  the  record  of  such  brand,  earmark  or  eartag,  paying 
therefor  the  sum  of  50  cents,  and  may  cause  the  same  to  be  recorded  in 
the  office  of  the  county  recorder  of  the  county  or  counties  in  which  such 
owner  proposes  to  range  such  stock  upon  which  the  brand,  earmark  or 
eartag  is  used  or  to  be  used.  It  shall  be  unlawful  for  any  recorder  of  any 
county  of  this  state  to  record  any  brand,  earmark  or  eartag  unless  the 
same  is  accompanied  with  the  certificate  of  the  state  recorder  to  the  effect 
that  the  same  has  been  recorded  in  the  state  brand  book.  ['11,  c.  217, 
§  4,  p.  697.] 

Hist.  '05,  p.  352,  §§  9,  10;  am.  R.  C.  §  1230;  am. 
'11,  c.   217,   §   4,   p.   697. 

§  1231.  Sales  and  transfers  of  brands.  Any  brand,feartag  or  ear- 
mark recorded  in  accordance  with  the  requirements  of  this  article  shall 
be  the  property  of  the  stock  grower  in  whose  name  the  same  shall  be  re- 
corded, and  shall  be  subject  to  sale,  assignment,  transfer,  devise  and 
descent,  the  same  as  personal  property.  Instruments  of  writing  evidenc- 
ing any  such  sale,  assignment  or  transfer,  may  be  acknowledged  as  deeds 
to  real  estate  are  now  required  to  be,  and  may  be  recorded  in  the  office 
of  the  county  recorder  where  such  brand,  earmark  or  eartag  is  recorded, 
in  a  book  to  be  by  said  officers  respectively  kept  for  that  purpose,  which 
shall  be  properly  indexed.  The  recording  of  such  instruments  in  each  of 
said  offices  shall  have  the  same  force  and  effect  as  to  third  parties,  as 
the  recording  of  instruments  affecting  real  estate,  and  the  acknowledg- 
ment of  the  same  shall  have  the  same  force  and  effect  as  the  acknowledg- 
ment of  deeds  to  real  estate,  and  certified  copies  of  the  record  of  any  such 
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instrument,  duly  acknowledged,  may  be  introduced  in  evidence  the  same 
as  is  now  provided  for  certified  copies  of  instruments  affecting  real  estate. 
['11,  c.  217,  §  5,  p.  697.] 

Hist.      '05,   p.    352,    §    11,   reenacted  R.   C.    §    1231  ; 
pm.   '11,  c.  217,  §   5,  p.  697. 

§  1232.  Conflicting  brands.  In  deciding  as  to  conflicts  of  brands, 
earmarks  and  eartags^the  state  recorder  shall  reject  any  brand,  earmark 
or  eartag  being  the  same  as  one  previously  recorded  in  the  same  place  on 
any  animal ;  he  shall  also  reject  all  brands  known  as  solid  brands  and  the 
window  sash  brand.  A  variation  in  the  size  of  a  letter,  number  or  figure 
shall  not  constitute  a  new  brand  and  shall  be  rejected.  Combinations  of 
letters,  numbers  or  figures  may  be  permitted,  though  the  same  letter, 
number  or  figure  may  have  been  recorded  singly  or  together,  if,  in  the 
judgment  of  the  state  recorder,  said  combination  is  so  different  from  any 
previous  record  as  to  constitute  a  new  brand  with  no  danger  of  infringe- 
ment. Said  recorder  shall  have  the  right  to  reject  any  brand, ^earmark 
or  eartag  that  may  in  his  judgment  endanger  infringement  of  the  pre- 
viously recorded  brand,  earmark  or  eartag.     ['11,  c.  217,  §  6,  p.  697.] 

Hist.     '05,   p.   352,    §    12,   reenacted   R.  C.   §    1232  ; 
r.m.    '11,   c.   217,    §   6,  p.   697. 

§  1233.  Brand  book.  It  shall  be  the  duty  of  the  state  recorder  to 
publish  a  brand  book  in  which  shall  be  given  a  facsimile  or  a  copy  of  all 
brands,  earmarks  or  eartags  recorded  in  his  ofhce  up  to  that  time,  to- 
gether with  the  owner's  name  and  county  and  city  wherein  he  resides; 
such  names,  brands,  earmarks  and  eartags  shall  be  arranged  in  the  most 
convenient  form  for  reference;  such  books  shall  be  bound  in  a  good  sub- 
stantial manner  that  additional  leaves  may  be  added  thereafter.  One  copy 
of  such  book  shall  be  forwarded  to  the  county  recorder  of  each  county,  in 
whose  office  it  shall  be  kept  open  for  the  inspection  of  all  persons  inter- 
ested, and  one  to  each  livestock  inspector  within  the  state.  It  shall  be  the 
duty  of  the  state  recorder,  quarterly  after  the  publication  of  a  brand  book, 
to  furnish  each  county  recorder  and  each  inspector  with  a  list  of  the 
brands  and  marks  recorded  in  his  office  during  the  preceding  three  months, 
which  list  shall  be  printed  in  uniform  style  with  the  pages  of  such  brand 
book,  and  shall  be  pasted  in  and  become  a  part  of  such  brand  book  when 
received  by  the  county  recorder  and  inspector  of  the  respective  counties. 
The  state  recorder  is  authorized  to  publish,  if  he  deem  it  best  to  do  so,  a 
limited  number  of  such  brand  books  in  addition  to  the  number  required 
by  the  provisions  of  this  section,  and  to  sell  the  same  for  such  price  as 
he  may  consider  reasonable  and  proper,  which  price  shall  not  be  less  than 
the  actual  cost  of  the  same ;  the  proceeds  of  the  sale  he  shall  turn  over  to 
the  state  treasurer.     ['11,  c.  217,  §  7,  p.  698.] 

Hist.      '05,   p.   352,    §    13;   am.   R.   C.    §    1233;   am. 
'11,  c.  217,  §   7,  p.  698. 

§  1234.  Brand  as  evidence  of  ownership.  In  all  suits  at  law  or  in 
equity,  or  in  any  criminal  proceedings  when  the  title  or  right  of  possession 
is  involved,  the  brand,  earmark  or  eartag  of  any  animal  shall  be  prima 
facie  evidence  that  the  animal  belongs  to  the  owner  or  owners  of  the  brand, 
earmark  or  eartag,  and  that  such  owner  is  entitled  to  the  possession  of 
said  animal  at  the  time  of  the  action :  Provided,  That  such  brand,  earmark 
or  eartag  has  been  duly  recorded  as  provided  by  law.  Proof  of  the  right 
of  any  person  to  use  such  brand,  earmark  or  eartag  shall  be  made  by  the 
copy  of  the  record  of  same,  certified  to  by  the  state  recorder  in  accordance 
with  the  provision  of  this  article,  or  the  original  certificate  issued  to  him 
by  the  state  recorder.  Parol  evidence  shall  be  inadmissable  to  prove  the 
ownership  of  a  brand,  earmark  or  eartag.     ['11,  c.  217,  §  8,  p.  698.] 

476 


BRANDS 


c.  71  §  1238 


Hist.  '05,  p.  352,  §  14,  reenacted  R.  C.  §  1234; 
am.  '11,  c.  217,  §  8,  p.  698. 

Application:..  The  rule  of  evidence  prescribed  by 
this  section  applies  to  a  case  tried  after  the  law 
went  into  effect,  although  the  prior  owner  of  the 
animal  in  controversy  in  such  case,  and  the  brand 
:ound  thereon,  had  parted  with  the  title  to  such 
animal  prior  to  the  time  when  he  was  required  by 
this  act  to  record  his  brand.  (Sullivan,  J.  dis- 
sents.)    S.  v.  Dunn   (1907)    13  I.  9,  88  P.  235. 


Construction :  The  production  of  the  original  cer- 
tificate of  a  stock  brand  issued  by  the  sta^e  record- 
er, or  a  certified  copy  of  the  record  thereof,  con- 
stitutes prima  facie  evidence  of  the  ownership  of 
the  brand  and  of  right  of  possession  of  the  animals 
on  which  the  same  is  found  ;  parol  evidence  is  in- 
admissible to  prove  ownership  of  such  brand,  and 
ownership  of  an  animal  the  brand  on  which  is 
unrecorded  must  be  proved  the  same  us  if  the 
animal   was  unbranded.  lb. 


§  1235.  Sheep  owner  to  notify  owner  of  strange  sheep.  Every 
sheep  owner  who  is  a  stock  grower  within  the  meaning  of  this  article,  who 
may  at  any  time  have  sheep  in  his  herd  or  herds,  not  his  own,  shall,  within 
10  days,  notify  the  owner  of  such  sheep,  if  he  is  known,  by  registered 
letter  addressed  to  him  at  his  last  known  place  of  residence,  describing 
said  sheep  by  their  marks  and  brands,  and  stating  where  said  owner  may 
find  such  herd,  and  when  and  where  he  can  cut  them  out,  and  in  case  such 
owner  is  unknown,  then  said  stock  grower  must,  within  10  days  from  the 
time  of  discovering  said  sheep  in  his  herd  or  herds,  send  by  registered 
letter  to  the  county  recorder  of  the  county  in  which  said  herd  at  the  time 
may  be,  a  notice  describing  said  sheep  by  marks  and  brands  and  number 
as  near  as  can  be  ascertained,  and  stating  when  and  where  the  owner  can 
find  said  herd,  and  when  and  where  they  can  be  cut  out,  together  with  the 
sum  of  $1  for  such  recorder's  services  in  sending  notices  to  owner;  and 
such  recorder  shall  send  a  copy  of  such  notice,  by  registered  letter,  to  the 
stock  grower  who  may  be  the  owner  of  the  recorded  brand  described  in 
the  notice,  if  such  brand  has  been  recorded.  The  stock  grower  giving  such 
notice  shall  receive  $1  each  for  such  notices  sent,  and  repayment  of  $1 
paid  to  the  recorder,  and  shall  receive  the  sum  of  10  cents  per  head  per 
month,  or  any  part  of  the  same,  from  the  time  of  sending  said  notice,  to 
be  recovered  from  the  owner  of  said  estray  sheep,  for  which  said  stock 
grower  shall  have  a  lien,  and  shall  not  be  required  to  deliver  said  sheep 
to  the  owner  until  such  sums  shall  be  paid.  No  sheep  owner  shall  shear 
or  cause  to  be  sheared  any  sheep  not  his  own  without  the  consent  of  the 
owner.     ['05,  p.  352,  §  15.] 

Hist.     '05,  p.  352,  §   15,  reenacted  R.  C.  §   1235. 

§  1236.  Sale  of  branded  animals.  The  owners  of  horses,  mules, 
asses  or  cattle  running  at  large  upon  any  range  in  this  state,  may  dispose 
of  such  animals  by  range  delivery,  while  on  the  range  and  ungathered, 
by  the  sale  and  delivery  of  the  recorded  brands  of  such  animals,  but  in 
every  such  case  the  purchaser,  in  order  to  record  title  to  such  animals, 
must  have  his  conveyance  or  written  transfer  of  such  animals  described 
by  brand  duly  acknowledged  by  the  vendor,  and  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  animals  range,  in  a  book 
kept  for  that  purpose,  and  such  sale  or  transfer  shall  be  noted  on  the 
record  of  original  brands  in  the  office  of  the  state  recorder.  ['05,  p.  352, 
§  16.] 

Hist.     '05,  p.  352,  §   16,  reenacted  R.  C.  §   1236. 

§  1237.  Partnership  brands.  Partners  in  stock  growing  may  adopt 
and  use  partnership  brands  or  marks,  in  which  case  they  must  select, 
record  and  use  the  same  in  the  manner  provided  for  the  individual  stock 
growers,  or  they  may  adopt  and  use  the  individual  brand  or  mark  of  any 
individual  member  of  the  partnership,  duly  selected  and  recorded  as  pro- 
vided in  this  article.     [R.  S.  §  1177.] 

Hist.     '81,  p.  295,   §  9  ;  am.  R.  S.  §   1177,  reenact- 
ed  R.   C.   §    1237. 

§  1238.  Mutilating  and  counterfeiting  brands.  No  stock  grower  or 
other  person  in  this  state  must  change,  conceal,  deface,  disfigure,  or  oblit- 
erate any  brand  or  mark  previously  branded,  impressed  or  marked  on  any 
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animal  or  head  of  live  stock,  or  put  his  own,  or  any  other  brand  upon  or 
over  any  part  of  any  brand  previously  branded  upon  any  animal  or  head 
of  live  stock,  and  no  person  must  mark  or  use  any  counterfeit  of  any 
brand  or  mark  provided  for  in  this  chapter.  No  person  shall  cut  to  a 
point,  or  cut  off  or  remove,  more  than  one-half  of  one  ear  of  anf  head  of 
livestock.  Any  person  violating  any  of  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor.     [R.  C.  §  1238.] 

Hist.      '81,   p.    295,   §    10  ;  am.   R.   S.    §    1178  ;   com-  Cross   ref.      Penalty  for   concealing   or   .^figuring 

1  iled  and  reenacted  R.   C.   §    1238.  marks  and  brands:     §   6879. 

ARTICLE   2. 
STOCK  DROVERS'  BRANDS. 

§  1239.  Stock  drover  defined.  Every  person,  whether  owner  or 
employee,  who  drives  or  brings,  or  assists  in  driving  or  bringing,  cattle, 
horses,  mules,  asses,  sheep  or  hogs  through  or  into  this  state  is  deemed  a 
stock  drover.     [R.  C.  §  1239.] 

Hist.      '81,    p.    295,    §    1  ;    am.    R.    S.    §    1170  ;  com- 
piled  R.  C.  §   1239. 

§  1240.  Road  brand.  It  is  the  duty  of  every  stock  drover  to  select 
and  use  a  road  brand  for  all  live  stock  driven  or  moved  through  or  into 
this  state  by  him  or  by  his  assistance  or  direction,  which  road  brand  must 
be  plainly  and  distinctly  branded  on  some  conspicuous  part  of  each  animal ; 
and  it  is  the  duty  of  every  such  stock  drover  or  his  assistants,  each  day 
to  carefully  search  through  and  examine  his  herd  or  drove  after  driving 
or  moving  them  over  any  portion  of  this  state,  and  separate  from  and 
drive  and  keep  away  from  his  herd  or  drove  all  live  stock  not  belonging 
thereto,  and  not  branded  with  his  road  brand :  Provided,  That  any  drover 
may  drive  the  stock  of  other  drovers  with  different  brands;  but  he  must 
have  written  authority  from  the  owner  to  drive  said  stock.     [R.  S.  §  1180.] 

Hist.      '81,    p.    295,    §    12  ;    am.    R.    S.    §    1180,    re- 
enacted  R.  C.  S   1240. 

Cross  ref.     Penalty  for  violation:      §   6879. 

§  1241.  Penalty  for  driving  cattle  from  range.  Any  person,  not  be- 
ing the  owner  or  entitled  to  the  possession  of  any  head  of  livestock,  who 
is  found  knowingly  and  wilfully  driving,  riding  or  leading,  or  assisting 
to  drive,  ride  or  lead,  the  same  away  from  its  usual  range,  unless  he  cor- 
rals the  same  at  the  first  corral  nearest  to  such  range,  is  guilty  of  a  mis- 
demeanor. And  proof  that  such  person  was  found  driving,  riding  or 
leading  such  live  stock  from  its  usual  range,  as  aforesaid,  is  evidence  suf- 
ficient to  warrant  a  conviction,  unless  the  evidence  produced  on  the  trial 
shows  that  the  accused  acted  in  good  faith  and  with  an  innocent  purpose : 
Provided,  That  any  stock  grower  or  his  employees  may  drive  any  stock 
that  he  finds  herding  with  any  stock  belonging  to  him  or  under  his  control 
on  the  range  to  the  nearest  suitable  corral  that  can  be  obtained,  and  there 
separate  it  from  the  stock  of  said  stock  grower,  and  such  stock  must  be 
by  him  driven  or  caused  to  be  driven  back  to  or  near  the  range  from  which 
such  stock  was  driven.   [  R.  S.  §  1181.] 

Hist.      '81,    p.    295,    §    13 ;    am.    R.    S.    §    1181,    re-  Cross    ref.      Driving    cattle    from    range    z    misde- 

^nacted  R.   C   §   1241.  meanor :      §    6880. 

§  1242.  Same:  Liability  to  civil  action.  Any  stock  drover  or  other 
person  engaged  in  driving  or  moving  any  herd  or  drove  of  live  stock 
through  this  state,  who,  without  the  owner's  consent,  drives  or  moves,  or 
assists  in  driving  or  moving,  any  herd  of  live  stock,  the  property  of  an- 
other person,  away  from  its  usual  or  accustomed  range  in  this  state,  is 
guilty  of  a  misdemeanor;  and  is  also  liable  for  damages  in  a  civil  action 
in  any  court  of  competent  jurisdiction  in  this  state  by  the  party  injured, 
for  double  the  value  of  each  head  of  live  stock  so  as  aforesaid  driven  or 
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moved  away,  together  with  costs  of  suit;  and  the  party  injured  may,  at 
the  commencement  of  such  civil  action,  or  during  the  pendency  thereof, 
have  such  herd  or  drove  of  live  stock,  or  such  number  of  live  stock  thereof 
as  are  sufficient,  attached,  seized  and  held  as  security  for  all  damages  and 
costs  that  may  be  recovered  in  such  action.     [R.  S.  §  1182.] 

Hist.      '81,    p.    295,    §    14  ;    am.    R.    S.    §    1182,    re-  Cross    ref.      Driving    stock    from    range    a    misde- 

cnacted  R.  C.  §    1242.  meanor :      §    6881. 

§  1243.  Prevention  of  trespass  of  cattle.  Any  person  owning  or  hav- 
ing charge  of  any  herd  or  drove  of  live  stock,  who  drives  or  moves  the 
same  into  or  through  any  county  in  this  state,  in  which  the  owner  thereof 
is  not  a  resident  or  landowner,  and  where  the  land  is  owned  or  is  occupied 
and  improved,  must  prevent  such  herd  or  drove  from  mixing  with  the  live 
stock  belonging  in  said  county,  and  must  also  prevent  such  herd  or  drove 
from  trespassing  on  land  in  the  possession  of  any  actual  settler,  and  used 
by  him  for  grazing  purposes,  or  for  the  growing  of  grain,  hay  or  other 
crops,  or  injuring  any  ditches  owned  or  used  by  such  settler.  If  any 
owner  or  person  in  charge  of  any  such  herd  or  drove  of  live  stock  wilfully 
or  negligently  injures  any  resident  of  this  state  by  driving  or  moving 
such  herd  or  drove  of  live  stock  from  any  public  highway,  and  herding  or 
grazing  the  same  on  land  occupied  and  improved  by  any  settler  in  pos- 
session of  the  same,  he  is  guilty  of  a  misdemeanor ;  and  is  also  liable  in  a 
civil  action  to  the  party  injured  for  the  damages  bv  him  sustained.  [R.  S. 
§  1183.] 

Hist.      '81,    p.    295,    §    15  ;    am.    R.    S.    §    1183,    re-        and    herding    the    same    on    occupied    land    a    misde- 
onacted   R.   C.    §    1243.  n.eanor:      §    6882. 

Cross    ref.      Driving    stock    from    public    highway 

§  1244.  Stock  inspectors:  Duties  and  compensation.  The  county 
commissioners  of  any  county  in  this  state  must,  upon  petition  of  five  of 
the  resident  stock  owners  of  said  county,  appoint  one  or  more  inspectors ; 
said  inspectors  must  be  experienced  stock  men,  and  duly  sworn  to  faith- 
fully perform  the  duties  and  requirements  of  this  article,  whose  duty  it 
is  to  discover  and  detect  any  violation  of  this  article,  or  of  any  law  of 
this  state  relating  to  live  stock.  Said  inspector  or  inspectors  have  full 
power  to  cut  out  and  separate  from  any  herd  or  drove  of  live  stock,  all 
range  stock  of  every  description  not  belonging  to  such  herd  or  drove,  and 
to  detain  the  herd  or  drove  for  that  purpose,  and  have  full  power,  with- 
out a  warrant,  to  arrest  any  person  or  persons  violating  any  of  the  pro- 
visions of  this  article,  and  take  them  before  any  court  having  jurisdiction 
of  the  offense.  They  may  receive  such  compensation  for  their  services 
as  are  allowed  by  the  board  of  county  commissioners  of  such  county,  to 
be  paid  out  of  the  county  treasury.  Any  board  of  county  commissioners 
in  this  state  may  offer  and  provide  for  the  payment  of  suitable  rewards 
for  the  detection  of  any  violation  of  this  article.     [R.  S.  §  1184.] 

Hiet.      '81,    p.    295,    §    16:    am.    R.    S.    §    1184,    re- 
enacted  R.  C.  §   1244. 

§  1245.  Penalty  for  violations.  Any  person  violating  any  of  the 
provisions  of  this  article  is  guilty  of  a  misdemeanor.     [R.  S.  §  1185.] 

Hist.     '81,  p.  295,  $  17;  am.  R.  S.  §  1185,  reenact- 
ed   R.  C.  S   1245. 

Cross   ref.      Offenses   in   general:      §§    6879-83. 

ARTICLE   3. 
INSPECTION  OF  BRANDS  BEFORE  SHIPMENT   OF  LIVE   STOCK. 

§  1246.      Brand  inspector:    Appointment,  qualifications,  duties.     The 

board  of  county  commissioners  of  each  county  shall,  at  its  regular  quar- 
terly meeting  in  April  of  each  year,  appoint  an  experienced  stock  man  who 
shall  be  designated  as  brand  inspector  of  the  county,  who  shall  serve  for 
one  year  next  following  his  appointment.    Such  brand  inspector  shall  take 
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oath  and  shall  give  bond  in  the  sum  of  $1000  conditioned  on  the  faithful 
performance  of  his  duties.  It  shall  be  the  duty  of  such  brand  inspector 
to  inspect  carefully  for  marks  and  brands  all  cattle,  horses,  mules  or  asses 
about  to  be  shipped.  Said  brand  inspector  shall  have  authority  to  appoint 
such  deputy  inspectors  as  may  be  necessary  or  convenient  to  assist  said 
official  in  the  performance  of  his  duties  within  the  county,  said  deputies 
to  be  likewise  experienced  stock  men.  Every  owner  or  snipper  of  cattle, 
horses,  mules  or  asses  desiring  to  ship  the  same  shall,  before  doing  so, 
give  notice  to  the  brand  inspector  of  the  county  in  which  the  same  are  to 
be  loaded,  stating  the  time  when  and  the  point  where  he  expects  to  load 
the  same,  and  the  said  brand  inspector  or  his  deputy  shall  thereupon  go  to 
the  shipping  point  and  examine  carefully  the  said  animals  for  brands  and 
marks  and  shall  make  an  accurate  record  of  the  name  of  the  shipper,  name 
and  residence  of  consignee,  marks  and  brands  found  on  said  animals  and 
number  and  kind  and  sex  of  animals  in  a  book  to  be  kept  for  that  pur- 
pose, and  if  any  of  said  animals  are  found  to  be  branded  with  a  brand 
not  owned  by  said  shipper,  he  shall  be  required  to  produce  a  bill  of  sale 
of  said  animal  from  the  owner  of  the  recorded  brand  or  give  other  evi- 
dence of  his  ownership  satisfactory  to  said  inspector  before  he  shall  be 
permitted  to  ship  the  same.  In  case  there  are  any  animals  in  said  ship- 
ment branded  by  any  other  brand  than  that  owned  by  the  shipper,  said 
officer  shall  thereupon  notify  the  owner  of  the  recorded  brand,  describing 
said  animals  and  the  name  and  residence  of  the  proposed  shipper. 

Hist.      '05,    p.    S69,    §    1,    reenacted    R.    C.    §    1246;        "Brand  inspector"   for  "livestock   inspector'    in    lat- 
am.    '13,   c.    12,    p.    51  ;   am.    '17,   c.    101,    §    1,    p.    375.         ter   part  to   conform    to   first  part. 

§  1247.  Inspection  certificate  prerequisite  to  shipping.  In  case  the 
inspector  or  deputy  inspector  finds,  after  a  careful  examination,  that  said 
animals  are  owned  by  the  shipper  or  that  he  is  authorized  to  ship  the  same 
he  shall  issue  a  certificate  stating  the  number  of  animals  to  be  shipped 
and  give  a  duplicate  thereof  to  the  railroad  company.  It  shall  be  unlawful 
for  any  common  carrier  to  transport  the  said  animals  or  any  of  them  out 
of  the  state  without  receiving  said  certificate,  and  any  common  carrier 
who  violates  the  provision  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor and,  on  conviction  thereof,  shall  be  fined  any  sum  not  less  than 
$500  nor  more  than  $5000,  and  shall  be  responsible  in  damages  to  any 
person  injured  in  treble  the  damages,  costs  and  attorney's  fees.  ['17,  c. 
101,  §  2,  p.  376.] 

Hist.      '05,    p.    369,    §    2,    reenacted   R.    C.    §    1247  ; 
am.   '17,  c.   101,   §   2,  p.  376. 

§  1248.  Fees  for  inspection.  The  brand  inspector  or  deputy  inspec- 
tor shall  receive  from  said  shipper  for  such  inspection  the  sum  of  $2  for 
the  first  car  so  inspected  and  $1  for  each  additional  car,  but  not  exceeding 
$10  from  any  one  shipper  for  any  one  shipment.  He  shall  also  receive  from 
said  shipper  the  sum  of  10  cents  per  mile  for  each  mile  actually  traveled 
in  going  to  and  coming  from  such  shipping  point.     ['17,  c.  101,  §  3,  p.  376.] 

Hist.      '05,   p.   369,    §    3,   reenacted  R.   C.    §    1248 ; 
«m.    '17,   c.    101,   §   3,   p.   376. 

§  1249.  Driving  animals  from  state:  Inspection  of  brands.  Any- 
one desiring  to  remove  or  drive  any  horses,  mules  or  cattle  from  the  boun- 
daries of  this  state  by  any  means  other  than  by  rail  shall,  before  doing 
so,  apply  to  the  brand  inspector  within  the  county  bordering  on  such  state 
to  which  said  animals  are  to  be  driven  to  inspect  the  same  for  marks  and 
brands,  and  on  such  application  (or  without  said  application  if  said  officer 
have  knowledge  of  such  removal)  said  brand  inspector  shall  immediately 
inspect  said  animals  for  brands  and  marks  and  keep  an  accurate  record 
of  the  same  with  the  name  and  residence  of  owner  or  shipper  and  name, 
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sex  and  kind  of  animals.  For  said  inspection  he  shall  receive  the  sum  of 
$5  per  day  and  a  mileage  at  the  rate  of  10  cents  per  mile,  from  the  owner 
or  shipper.  If  said  inspector  find  that  the  animals  have  brands  that  are 
not  owned  by  the  person  claiming-  the  same,  then  such  person  shall  be 
required  to  produce  a  bill  of  sale  or  other  satisfactory  evidence  of  owner- 
ship. Upon  such  proof  he  shall  give  the  person  a  certificate  stating  the 
number  and  kind  of  animals  and  their  marks  and  brands,  and  thereupon 
the  said  person  shall  be  permitted  to  drive  said  animals  from  this  state. 
But  otherwise  he  shall  not  be  so  permitted,  and  in  case  said  person  shall, 
without  said  certificate,  drive  the  same  from  the  state  he  shall  be  deemed 
guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be  fined  in  any 
sum  not  exceeding  $300  or  be  imprisoned  in  the  county  jail  not  exceeding 
six  months,  or  be  punished  by  both  such  fine  and  imprisonment.  ['17,  c. 
101,  §  4,  p.  376.] 

Hist.     '05,  p.  369,  §  4  ;  am.  R.  C.  §  1249  ;  am.  '17, 
C     101,    §    4,    p.    376. 

§  1250.      Justices  and  constables  to  perform  duties  of  inspector.      In 

case  of  a  vacancy  in  the  office  of  brand  inspector,  then  the  justice  of  the 
peace  or  the  constable  of  the  precinct  in  which  such  animals  are  about  to  be 
loaded  or  in  the  precinct  bordering  on  the  state  into  which  such  animals 
are  about  to  be  removed,  in  case  they  are  not  to  be  shipped  by  rail,  shall 
perform  all  the  duties  of  the  brand  inspector,  and  his  acts  shall  have  the 
same  force  and  effect  as  if  said  inspector  had  performed  the  same.  ['17,  c. 
101,  §  5,  p.  377.] 

Hist.      '05,   p.    369,    §    5,   reenacted   R.    C.    §    1250; 
am.  '17,  c.   101,   §   5,  p.  377. 

§  1251.      Unlawful   to   drive    animals   from    accustomed    ranges.      It 

shall  be  unlawful  for  any  person  to  drive  or  cause  to  be  driven  any  cattle, 
mules,  horses  or  asses  from  their  accustomed  ranges  without  consent  of 
the  owner,  and  any  person  violating  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor.     ['05,  p.  369,  §  6.] 

Hist.     '05,  p.  369,  §   6,  reenacted  R.  C.    §   1251. 
Cross   ref.     Similar  provisions:     §§   1241,   6880. 

§  1252.  Brand  book  open  to  public.  The  brand  book  kept  by  said 
brand  inspector  or  deputy  inspector  shall  be  open  to  the  inspection  of  the 
public  and  shall  be  prima  facie  evidence  of  the  facts  recited  therein  in  any 
of  the  courts  of  this  state.     ['17,  c.  101,  §  7,  p.  377.] 

Hist.      '05,   p.    369,    §    6,   reenacted   R.    C.    §    1252 ; 
cm.  '17,  c.  101,  §  7,  p.  377. 

§  1253.      Unlawful  to  ship   animals   without   owner's   authorization. 

Any  person  who  knowingly  offers  for  shipment  any  of  the  animals  enumer- 
ated in  section  1246  not  his  own  or  without  the  authority  of  the  owner 
shall  be  deemed  guilty  of  a  misdemeanor.     ['17,  c.  101,  §  7,  p.  377.] 

Hist.     '05,   p.    369,    §    8,   reenacted    R.    C.    §    1253 ; 
am.   '17,   c.    101,    §   7,  p.    377. 

§  1254.  Penalty  for  failure  of  officers  to  perform  duty.  If  said 
brand  inspector  or  the  constable  or  justice  of  the  peace,  when  acting  in  lieu 
of  such  inspector,  shall  wilfully  and  negligently  fail  to  perform  any  of 
the  duties  herein  devolved  upon  him  he  shall  be  deemed  guilty  of  a  mis- 
demeanor and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not  ex- 
ceeding $300  or  imprisoned  in  the  county  jail  not  exceeding  six  months, 
or  be  punished  by  both  such  fine  and  imprisonment.  ['17,  c.  101,  §  8, 
p.  378.] 

Hist.     '05,  p.  369,  §  9;  am.  R.  C.  §   1254;  am.  '17, 
c.   101,  §  8,  p.  378. 
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ARTICLE  4. 
RECORD  OF  BRANDS  ON  SLAUGHTERED  CATTLE. 

§  1255.  Record  of  slaughtered  cattle.  Any  persons  engaged  in 
the  business  of  slaughtering  cattle,  must  keep  at  their  place  of  business  a 
book  in  which  they  must  enter  daily  the  number  and  class  of  cattle  slaugh- 
tered, the  name  of  the  person  or  persons  from  whom  said  cattle  were  pur- 
chased, and  the  marks  and  brands  of  such  cattle.  Said  book  must  be  kept 
ready  at  all  times  for  the  inspection  of  any  person  who  may  desire  to 
examine  the  same.     [R.  S.  §  1195.] 

Hist.     '77,  p.  36,  §  1  ;  am.  R.  S.  §  1195,  reenaeted  Cited:       (In    brief    of    counsel)     S.    v.    Butterfield 

It.   C   §   1255.  Livestock   Co.    (1909)    17  I.  441. 

Cross  ref.     Inspection  of  slaughter  houses:   65:88- 
1L5. 

§  1256.  Preservation  of  hide.  Any  person  who  at  any  time  slaugh- 
ters or  kills  any  cattle  or  sheep  must  retain  in  his  possession  the  hide 
taken  off  such  cattle  or  sheep  with  the  ears  attached  thereto  without  any 
alteration  of  the  marks  on  the  same,  or  any  disfiguration  of  the  brand, 
for  the  period  of  30  days  after  such  cattle  or  sheep  have  been  slaughtered 
or  killed. 

Proof  of  the  failure  of  any  person  to  comply  with  the  foregoing  pro- 
visions of  this  section  shall  be  prima  facie  evidence  of  the  commission,  by 
the  person  so  failing  to  comply  therewith,  of  the  crime  of  grand  larceny  as 
to  the  cattle  or  sheep  so  slaughtered  or  killed.     ['15,  c.  134,  §  1,  p.  292.] 

Hist.     '77,  p.  36,  S  2  ;  am.  R.  S.  §   1196,  reenaeted  Cross    ref.      Sale    of   hides    from    diseased    animals 

R.  C.  §  1256;  am.  '15,  c.  134,  §  1,  p.  292,  also  super-        prohibited:     §   1211. 
seding  R.  C.   §   1257. 

§  1257.  Penalty  for  violations.  Any  person  violating  any  of  the 
provisions  of  the  two  preceding  sections  is  guilty  of  a  misdemeanor. 
[R.  S.  §  6884.] 

Hist.     '77,  c.   36,   §    3  ;  R.   S.    §§    1257,  6884  ;  R.  C 
ib.  ;  R.  C  §   1257  rep.   '15,  c.   134,  §  2,  p.   292. 

ARTICLE  5. 
AUCTIONEERS'  REGISTERS. 

§  1258.  Auctioneers  to  keep  register.  Every  person  who  is  licensed, 
under  the  laws  of  this  state,  to  sell  live  stock  or  other  goods  and  wares, 
must  keep  in  his  office  a  book  for  the  purpose  of  registering  a  description 
of  each  animal  that  he  may  sell,  to  be  called  the  auctioneer's  register  book 
of  stock  sold.     [R.  S.  §  1275.] 

Hist.     '85,  p.  32,  §   1  ;  am.  R.  S.  §   1275,  reenaeted  Cited:       (In    brief    of    counsel)     S.    v.    Butterfield 

R\   C.    §    1258.  Livestock   Co.    (1909)    17   I.   443. 

§  1259.  Record  of  animals  sold.  Every  auctioneer  before  selling 
any  animal,  must  take  down  in  ink,  on  the  register  book  provided  for  in 
the  preceding  section,  a  correct  description  of  each  animal  he  is  about  to 
sell,  the  color,  age,  mark  and  brand  as  near  as  practicable;  also  the  date 
and  name  and  residence  of  the  owner  of  said  animal,  and  when  sold,  add 
to  said  description  the  name  and  residence  of  the  purchaser.  [R.  S.  §  1276.] 

Hist.     '85,  p.  32,  §  2  ;  am.  R.  S.  §  1276,  reenaeted 
K.  C   §   1259. 

§  1260.  Inspection  of  register.  Every  auctioneer's  register  book  of 
stock  sales  must,  upon  application  by  any  county  or  state  officer,  or  any 
stock  grower  of  the  county,  be  open  for  his  inspection.     [R.  S.  §  1277.] 

Hist.     '85,  p.  32,  §  3  ;  am.  R.  S.  §  1277,  reenaeted 
R.   C   §    1260. 

§  1261.  Register  deposited  with  recorder.  Any  auctioneer  who  dis- 
continues the  business  of  selling  live  stock  or  removes  from  the  county, 
must  deliver  to  the  recorder  of  said  county  all  of  his  register  books  of  live 
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stock  sold.     The  recorder  must  keep  said  register  in  his  office  for  the  in- 
spection of  any  citizen  of  the  county  or  state.     [R.  S.  §  1278.] 

Hist.     '85,  n.  32,  §  5  ;  am.  R.  S.   §   1278,  reenacted 
Fv.  C.  §   1261. 

§  1262.  Penalty  for  noncompliance.  Any  auctioneer  failing  to  com- 
ply with  the  provisions  of  this  article  is  guilty  of  a  misdemeanor.  [R.  S. 
§  1279.] 

Hist.     '85,  p.  32,   §   6  ;  am.  R.  S.  §    1279,  reenacted 
R.   C.   §    1262. 

CHAPTER  72. 

LEASES  OF  LIVE  STOCK. 

§  1263.  Leases  to  be  in  writing  and  recorded.  All  leases  of  more 
than  10  head  of  live  stock  must  be  in  writing  and  must  be  acknowledged 
in  like  manner  as  grants  of  real  property,  and  hied  of  record  in  the  same 
county  recorder's  office  or  offices,  and  within  the  same  time  and  manner, 
and  for  the  same  fee,  as  are  chattel  mortgages ;  and  the  failure  to  comply 
with  the  provisions  of  this  section  renders  the  interest  of  the  lessor  in  the 
property  subject  and  subsequent  to  the  claims  of  creditors  of  the  lessee, 
and  of  subsequent  purchasers  and  incumbrancers  of  the  property  in  good 
faith  and  for  value.     ['07,  p.  481,  §  1.] 

Hist.     '07,  p.  481,   §    1,  reenacted  R.  C.   §   1263.  another  state,    but    the    live     stock     was    afterward 

Cross   ref.     Statute  of  frauds:    §   6009.  brought  into    Idaho.      Hare    v.    Young-    (1915)    26    I. 

.     ,     .  .          tt    j                       ..  C82,   146  P.  104. 

Lease    made   out   of   state:      Under  this   section,  a 

lease  must  be  recorded  when  the  lease  was  made  in 

CHAPTER  73. 
INCLOSURES. 

ARTICLE   1. 
FENCES. 

§  1264.  Lawful  fences  in  general.  A  lawful  fence,  except  as  herein- 
after provided,  must  be  not  less  than  4!/>  feet  high,  and  the  bottom  board, 
rail,  pole  or  wire  must  not  be  more  than  20  inches  above  the  ground,  and 
the  space  between  the  top  and  bottom  board,  rail,  pole  or  wire  must  be 
well  divided.     [R.  S.  §  1300.] 

Hist.     R.  S.  §   1300,  reenacted  R.  C.  §   1264. 

§  1265.  Lawful  fences  described.  Lawful  fences  are  described  as 
follows : 

1.  If  made  of  stone,  4  feet  high,  2  feet  base,  and  1  foot  thick  on  top. 

2.  If  it  be  a  worm  fence,  the  rails  must  be  well  laid  and  at  least  4 
feet  high. 

3.  If  made  of  posts,  with  boards,  rails  or  poles,  the  posts  must  be  well 
set  in  the  ground  and  not  more  than  8  feet  apart,  with  not  less  than  three 
6-inch  boards,  or  rails,  or  poles  not  less  than  2 14  inches  in  diameter  at  the 
small  end ;  if  four  poles  are  used,  they  must  not  be  less  than  2  inches  in 
diameter  at  the  small  end.  The  top  board,  rail  or  pole  must  not  be  less 
than  4  feet  from  the  ground,  the  spaces  well  divided,  and  the  boards,  rails 
or  poles  securely  fastened  to  the  posts;  if  poles  not  less  than  3  inches  in 
diameter  at  the  small  end  are  used,  the  posts  may  be  set  12  feet  apart. 

4.  If  wire  be  used  in  the  construction  of  fences,  the  posts  must  not  be 
more  than  24  feet  apart,  set  substantially  in  the  ground,  and  three  sub- 
stantial stays  must  be  placed  at  equal  distances  between  the  posts,  and  all 
wires  must  be  securely  fastened  to  each  post  and  stay  with  not  less  than 
three  barbed  wires,  or  four  coiled  spring  wires  of  not  less  than  number  9 
gauge.    The  bottom  wire  shall  be  not  more  than  21  inches  from  the  ground, 
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and  the  other  wires  a  proper  distance  apart.  The  wires  must  be  well 
stretched  and  the  fence  not  less  than  47  inches  high.  If  all  woven  wire 
fencing  is  used,  the  top  and  bottom  wire  must  be  not  less  than  number  9 
gauge,  or  two  number  13  gauge  wires  twisted  together,  with  intermediate 
bars  not  less  than  12  inches  apart  and  of  not  less  than  number  14  gauge 
wire,  and  the  stay  wires  not  more  than  12  inches  apart,  and  the  top  wire 
not  less  than  47  inches  from  the  ground.  If  woven  wire  less  in  height  is 
used,  it  must  be  brought  to  the  height  of  47  inches  by  additional  barbed 
wires,  or  coiled  spring  wire  of  not  less  than  number  9  gauge,  and  not 
more  than  12  inches  between  the  wires:  Provided,  That  if  barbed  wire 
only  is  used,  and  the  posts  are  not  more  than  16  feet  apart,  no  stays  need 
be  used. 

5.  If  made  in  whole  or  in  part  of  brush,  ditch,  pickets,  hedge,  or  any 
other  materials,  the  fence,  to  be  lawful  must  be  equal  in  strength  and 
capacity  to  turn  stock,  to  the  fence  above  described. 

6.  All  fences  in  good  repair,  of  suitable  material  and  of  every  descrip- 
tion, and  all  creeks,  brooks,  rivers,  sloughs,  ponds,  bluffs,  hills  or  moun- 
tains, that  present  a  suitable  obstruction  to  stock  are  deemed  lawful  fences. 
['07,  p.  132,  §  1.] 

Hist.      R.    S.    §    1301  ;   am.     01,    p.    207,    §    1  ;   am. 
'07,   p.   132,   §   1,   reenaoted  R.  C.   §   1265. 

§  1266.  Erection  of  partition  fences.  When  two  or  more  persons 
own  land  adjoining  which  is  inclosed  by  one  fence,  and  it  becomes  neces- 
sary for  the  protection  of  the  rights  and  interests  of  one  party  that  a  par- 
tition fence  be  made  between  them,  the  other  or  others,  when  notified,  must 
proceed  to  erect,  or  cause  to  be  erected,  one-half  of  such  partition  fence ; 
said  fence  to  be  erected  on,  or  as  near  as  practicable  to,  the  line  of  said 
land.  And  if,  after  notice  given  in  writing,  either  party  fails  to  erect  and 
complete,  within  six  months  time  thereafter,  one-half  of  such  fence,  the 
party  giving  the  notice  may  proceed  to  erect  the  entire  partition  fence 
and  collect  by  law  one-half  the  costs  of  such  fence  from  the  other  party, 
and  he  has  a  lien  upon  the  land  thus  partitioned.     [R.  S.  §  1302.] 

Hist.      ('85,  p.   118,   §   1.)      R.  S.   §   1302,  reenacted 
It.   C.    §    1266. 

§  1267.  Care  of  fences  by  adjoining  owners.  Each  adjoining  land 
owner,  unless  both  otherwise  agree,  or  unless  other  arrangements  have 
heretofore  been  made,  must  construct  and  keep  in  repair  that  half  of  the 
line  fence  between  their  respective  tracts  of  land  which  is  to  his  left  when 
he  is  standing  on  his  own  land  facing  the  other ;  unless  the  owner  of  one 
of  said  tracts  choose  to  allow  his  land  to  be  uninclosed :  Provided,  That 
one  party  may,  for  his  own  convenience,  strengthen,  or  render  hog-tight, 
the  whole  or  any  part  of  said  fence  by  stretching  one  or  more  additional 
wires  thereon  or  otherwise;  in  which  event  the  other  shall  not  be  liable 
for  his  proportion  of  the  additional  cost:  But,  Provided  further,  If  one 
of  the  parties  shall  render  such  fence  hog-tight  and  the  other  shall  at  any 
time  use  his  field  for  the  pasture  of  hogs,  sheep  or  goats,  without  a  herder, 
such  other  shall  become  liable  as  a  joint  user  or  owner,  and  shall,  upon 
demand  of  the  party  building  the  hog-tight  fence,  pay  his  just  proportion 
thereof.  In  case  viewers  are  appointed,  as  provided  in  section  1269,  the 
report  of  such  viewers  must  be  in  conformity  with  this  section.  ['07,  p. 
133,  §  2.] 

Hist.      (See   '85,   p.    118,   §   1.)    R.   S.   §   1303;   am. 
'07,  p.   133,   §   2,  reenacted  R.  C.   §    1267. 

§  1268.  Use  of  division  fence  in  making  inclosure.  When  one  of 
such  adjoining  proprietors  has  allowed  his  land  to  lie  uninclosed,  and 
afterward  incloses  it,  he  owes  and  is  indebted  to  such  adjoining  owner 
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one-half  the  value  of  any  division  fence  owned  by  the  other,  used  by  him 
in  forming  such  inclosure ;  and  each  must  thereafter  keep  one-half  of  such 
fence  in  repair.     [R.  S.  §  1304.] 

Hist.      (See   '85,   p.    118,    §    1.)      R.   S.    §    1304,   re- 
enacted  R.  C.  §   1268. 

§  1269.  Disagreement  between  owners:  Viewers.  If  adjoining 
proprietors  can  not  agree  as  to  the  proportion  or  the  particular  part  of 
a  division  fence  to  be  made,  maintained  or  kept  in  repair  by  each  re- 
spectively, either  party  may  apply,  on  five  days'  notice,  to  a  justice  of 
the  peace  of  the  township,  if  there  be  one,  if  not,  to  the  probate  judge, 
for  the  appointment  of  three  viewers,  who  may  examine  witnesses  on 
oath,  and  view  the  premises  and  must  determine : 

1.  If  the  fence  is  owned  by  one  proprietor,  how  much  the  other  must 
pay  as  his  proportion  of  the  value. 

2.  If  the  fence  or  the  whole  thereof  is  not  built,  which  part  thereof 
must  afterward  be  built  and  kept  in  repair  by  each. 

The  determination  of  the  viewers  must  be  reduced  to  writing  and 
signed  by  them,  and  filed  in  the  office  of  the  county  recorder,  and  such 
determination  is  conclusive  upon  the  parties.  If  any  part  of  such  deter- 
mination consists  in  fixing  the  value  of  a  fence  for  which  one  party  is  to 
pay  the  other  a  proportion  also  fixed,  such  proportion  must  be  paid  within 
30  days  after  notice  of  such  determination,  and  if  not  so  paid,  may  be 
recovered  by  action  in  any  court  of  competent  jurisdiction.  The  viewers 
are  entitled  to  a  fee  of  $3  each,  one-half  to  be  paid  by  each  proprietor. 
[R.  S.  §  1305.] 

Hist.      (See   '85.   p.    118,    §    1.)      R.    S.    §    1305,    re- 
enacted  R.  C.  §  1269. 

§  1270.  Prohibition  against  removal.  When  one  party  ceases  to  im- 
prove his  land,  or  open  his  inclosure,  he  must  not  take  away  any  part  of 
the  partition  fence  belonging  to  him  and  adjoining  the  next  inclosure,  if 
the  owner  or  occupant  of  such  adjoining  inclosure  will,  within  two  months, 
after  the  same  is  ascertained,  pay  therefor  such  sum  as  is  agreed  upon  by 
the  parties,  or,  if  failing  to  agree,  then  such  sum  as  may  be  adjudged  by 
viewers  as  provided  in  the  last  section;  nor  must  such  partition  fence  be 
removed  when  by  so  doing  it  will  expose  to  destruction  anv  crops  in  such 
inclosures.     [R.  S.  §  1306.] 

Hist.     '85,  p.  118,  §  4  ;  am.  R.  S.  §  1306,  reenacted 
H.  C.  §  1270. 

§  1271.  Removal  of  fence  built  by  mistake.  When  any  person  has 
built,  by  mistake  and  in  good  faith,  a  fence  on  the  land  of  another,  such 
person  or  his  successor  in  interest  may,  within  one  year  from  the  time 
of  discovering  such  mistake,  go  upon  the  land  of  such  other  person  and 
remove  such  fence,  doing  no  unnecessary  damage  thereby.     [R.  S.  §  1307.] 

Hist.     '85,  p.  118,  §  5;  am.  R.  S.  §  1307,  reenacted  Cross    ref.      Effect    of    division    fence    on    adverse 

R.  C.  §   1271.  possession :      See  annotations  to  §   4043. 

§  1272.  Same:  Restrictions  on  occupant.  The  occupant  or  owner 
of  land  whereon  a  fence  has  been  built  by  mistake,  must  not  throw  down 
or  in  any  manner  disturb  such  fence  during  the  period  which  the  person 
who  built  it  is  authorized  by  the  last  section  to  remove  it,  when  by  so 
doing  he  will  expose  any  crop  to  destruction.     [R.  S.  §  1308.] 

Hist.     '85,  p.  118,  §  6;  am.  R.  S.  §  1308,  reenacted 
R.   C.   §    1272. 

§  1273.  Same:  Survey  of  line.  The  person  building  such  fence, 
or  the  occupant  or  owner  of  the  land  whereon  the  same  is  built,  may,  upon 
notice  to  the  other  party,  whenever  doubts  arise  about  the  location  of  such 
fence,  require  the  surveyor  of  the  county  to  run  the  division  line  between 
their  respective  lands,  and  the  line  so  run  is  sufficient  notice  to  the  party 
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making  the  mistake,  so  as  to  require  him  to  remove  such  fence  within 
one  year  thereafter.     [R.  S.  §  1309.] 

Hist.     '85,  p.  118,   §  7  ;  am.  R.  S.  §  1309.  reenact- 
ed  R.   C.   §   1273. 

§1274.  Removal  of  partition  fence.  In  all  cases  where  the  in- 
cisures of  two  or  more  persons  are  divided  by  a  partition  fence  of  any 
kind,  and  either  of  the  parties  thinks  proper  to  vacate  his  part  of  such 
inclosure,  or  to  make  a  lane  of  passage  between  such  adjoining  inclosures, 
such  person  is  at  liberty  to  remove  his  share  or  part  of  such  partition 
fence,  on  giving  six  months'  notice  in  writing  of  such  intention  to  the 
party  owning  or  occupying  the  adjoining  inclosure,  or  to  his  agent,  if  such 
party  is  not  a  resident  of  the  county.     [R.  S.  §  1310.] 

Hist.     '85,  p.  118,  §  8  ;  am.  R.  S.  §  1310,  reenacted 
R.   C.   §    1274. 

§  1275.  Establishment  of  gates.  In  all  cases  where  a  partition  fence 
exists  between  parties,  and  a  gate  is  established  for  passage  through  their 
lands,  any  other  person  may  pass  through  such  gate  free,  doing  no  un- 
necessary damage,  and  if  any  such  person  leave  any  such  gate  open,  or 
does  other  damge  to  the  premises,  he  is  liable  to  the  party  aggrieved  in 
double  damages.     [R.  S.  §  1311.] 

Hist.     '85,  p.  118,  §  9  ;  am.  R.  S.  §   1311,  reenact- 
ed R.  C.   §   1275. 

ARTICLE  2. 
INCLOSURES  OF  RESERVOIRS   AND  DUMPS. 

§  1276.  Reservoirs  and  dumps  to  be  inclosed.  The  owner  or  oper- 
ator of  any  quartz  mill  must  inclose  with  a  good  and  substantial  fence,  suf- 
ficient to  turn  stock,  all  reservoirs  and  dumps  or  other  material,  known 
to  contain  that  which  is  injurious  to  the  health  of  stock.     [R.  S.  §  1335.] 

Hist.  '73,  p.  61,  §  1 ;  am.  R.  S.  §  1335,  reenacted 
L.  C.  §  1276. 

§  1277.  Liability  for  failure  to  inclose.  Every  person  who  fails  to 
comply  with  the  provisions  of  the  last  section  is  liable  to  the  owner  ;of 
any  stock  injured  by  drinking  the  water  or  acids  that  flow  from  such  mill, 
in  twice  the  damage  sustained.     [R.  S.  §  1336.] 

Hist.     '73,  p.  61,  §  2  ;  am.  R.  S.  §  1336,  reenacted 
R.  C.  §   1277. 

CHAPTER  74. 
ANIMALS  RUNNING  AT  LARGE  AND  TRESPASSING. 

ARTICLE  1. 
HOG  TRESPASS. 

§  1278.  Hogs  need  not  be  fenced  against.  The  owner  or  occupant 
of  premises  is  not  required  to  fence  against  hogs.     [R.  S.  §  1340.] 

Hist.     R.   S.   §    1340,  reenacted  R.  C.   §    1278.  tional.      Sifers    v.    Johnson    (1901)    7    I.    798,    65    P. 

Constitutionality:      The    regulations    provided    for  709,   97  A.   S.   R.   271,   54   L.  R.   A.   785;  Fall  Creek 

in  this  and  the  following  sections  are  a  valid  exer-  Sheep  Co.   v.   Walton    (1913)    24   I.    760,    13G   P.   438, 

cise  of   the  police  power  of  the   state   and   constitu-  Ann.   Cas.   1915C  1252. 

§  1279.  Taking  up  trespassing  hogs.  If  any  hog  is  found  trespass- 
ing, the  occupant  or  proprietor  of  the  premises  may  take  up  and  safely 
keep,  at  the  expense  of  the  owner  thereof,  such  hog,  and  hold  the  same 
until  the  payment  of  the  expense  and  damages  by  the  owner,  and  shall  be 
allowed  50  cents  per  head  additional  for  each  animal  so  taken  up.  ['88-89, 
P.  42,  §  1.] 

Hist.      '81,    p.    434,    §    1  ;    am.    R.    S.    §    1341  ;    am.        damages   for   a   trespassing  hog,    are    not   repugnant 
'88-89,   p.   42,   §   1,  reenacted  R.   C   §   1279.  to   the  constitution,   and   do  not  deny  the  owner   of 

Cited:      Sifers   v.   Johnson    (1901)    7   I.   798,    65  P.        \\e.,h??  the  rij?ht  to.  contest  the  claim  for  damages. 
™q    07    A     «i    r     971     ka   t     T?     a     78f;  (Ailshie,    J.    dissents.)       Fall     Creek    Sheep    Co.    v. 

n       JL        «J       mJ.  *    Ju      l'u      •  Walton    (1913)    24    I-    760'    136    P.    438,    Ann.    Cas. 

Constitutionality:       This    and    the    following    sec-  915c   1252 

tions    provide    complete    proceedings    for    recovering 
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§  1280.  Notice  of  taking  up.  Any  person  taking  up  a  hog  under 
this  article,  must  immediately  thereafter  write  out  three  notices  in  a  plain, 
legible  hand,  giving  a  correct  description  thereof  with  the  marks  and 
brands,  if  any,  on  said  hog,  and  the  time  and  place  of  taking  up,  and  at 
once  post  up  said  notices  in  a  good  and  substantial  manner  in  three  con- 
spicuous places  in  the  precinct  in  which  said  hog  was  taken  up.  [R.  S. 
§  1342.] 

Hist.     '81,  p.  434,  §   2  ;  am.  R.  S.  §   1342,  reenact-        709,   97    A.    S.   R.    271,   54    L.   R.   A.   785  ;  Fall   Creek 
f.d  R.   C.   §   1280.  Sheep    Co.   v.   Walton    (1913)    24   I.   760,    133   P.   438, 

Cited:      Sifers  v.   Johnson    (1901)    7   I.    798,   65   P.        Ann-    Cas-    1915C    1252- 

§  1281.  Arbitration  of  damages.  If  the  owner  and  taker-up  of  such 
hog  cannot  agree  as  to  the  amount  of  damage,  they  must  each  select  a 
disinterested  person,  residing  in  the  precinct  where  such  trespass  has 
been  committed,  who  must,  after  first  hearing  all  the  facts  in  the  case 
from  both  parties  interested,  fix  the  amount  of  damages,  if  any,  to  be 
paid,  and  the  same  are  a  lien  upon  said  hog  and  other  personal  property 
of  the  owner,  not  exempt  by  law,  and  if  said  amount  is  not  paid  within 
five  days,  together  with  costs  of  keeping  said  hog,  the  taker-up  must  no- 
tify the  constable  of  the  precinct,  whose  duty  it  is  to  levy  upon  the  hog 
and  a  sufficient  amount  of  other  personal  property  of  the  owner  not  exempt 
by  law,  as  shall  pay  all  damages  and  costs,  and  shall  sell  at  public  auction 
on  the  premises  where  the  said  hog  was  taken  up,  after  first  giving  five 
days'  notice  of  such  sale,  in  the  manner  prescribed  in  the  last  section, 
and  must  be  applied,  first,  to  the  payment  of  the  constable's  fees,  which 
are  the  same  as  on  execution ;  second,  the  payment  of  the  award,  and  sub- 
sequent charges  for  keeping,  to  the  taker-up  of  such  hog,  and  the  re- 
mainder, if  any,  must  be  paid  to  the  owner  of  such  hog :  Provided,  That 
either  party  feeling  aggrieved  by  the  award  may  appeal  to  any  justice's 
or  probate  court  within  the  county,  within  five  days  after  said  award, 
and  the  party  so  appealing  must  file  a  good  and  sufficient  bond  for  the 
payment  of  all  costs  and  expenses  arising  from  said  appeal.  ['88-89,  p.  42.] 

Hist.     '81,  p.  434,  §  3;  am.  R.  S.  §   1343;  am.  '88-        709,   97    A.   S.   R.   271,   54   L.   R.   A.  785;   Fall   Creek 
89,  p.  42,  reenacted  R.  C  §  1281.  Sheep   Co.   v.   Walton    (1913)    24   I.   760,    136   P.   438, 

Cited:      Sifers  v.  Johnson    (1901)    7   I.   798,   65   P.        Ann-   Cas-    1915C   1252- 

§  1282.  Failure  of  owner  to  appear.  If  the  owner  or  person  en- 
titled to  the  possession  of  such  hog  does  not  appear  and  substantiate  his 
title  thereto,  and  pay  the  charges  thereon  within  30  days  after  the  notice 
has  been  given,  as  above  provided,  the  absolute  ownership  of  such  hog 
shall  be  vested  in  the  person  taking  up  such  hog :  Provided,  He  shall  keep 
a  copy  of  the  notices  posted,  as  prescribed  by  this  article,  which  shall  have 
indorsed  thereon  the  date  and  manner  of  posting  and  the  places  where 
posted,  which  shall  have  the  same  force  and  effect  as  a  bill  of  sale  of  such 
hog.     ['88-89,  p.  42.] 

Co.    v.    Walton    (1913)    24    I.    760,    136   P.    438,    Ann. 
Cas.    1915C    1252. 

Where  trespassing  hogs  are  taken  up  and  adver- 
tised under  this  article,  if  the  owner  fails  to  ap- 
pear and  contest  the  matter,  the  holder  has  a  lien 
on  the  hogs,  and  claim  and  delivery  is  not  the 
proper  remedy  to  retake  them.  (On  rehearing, 
Ailshie,  J.  dissents.)  Fall  Creek  Sheep  Co.  v. 
Walton  (1913)  24  I.  760,  136  P.  438,  Ann.  Cas. 
1915C    1252. 

§  1283.  Hogs  runnnig  at  large  within  towns.  It  shall  be  the  duty  of 
any  constable  or  peace  officer  in  any  platted  and  recorded  town,  upon  the 
complaint  of  any  citizen  thereof,  to  take  up  and  impound  all  hogs  found 
running  at  large  within  the  limits  of  said  town.  He  shall  keep  and  dis- 
pose of  all  hogs  so  taken  up  in  the  manner  prescribed  by  this  article. 
['88-89,  p.  42.] 

5-89,   p.   42,    reenacted 


Hist.  '81,  p.  434,  §  4  ;  am.  R.  S.  §  1344  ;  am.  '88- 
89,  p.  42,  reenacted  R.  C.  §  1282. 

Cited:  Sifers  v.  Johnson  (1901)  7  I.  798,  65  P. 
709,  97  A.  S.  R.   271,  54  L.  R.  A.  785. 

Procedure :  Where  trespassing  hogs  are  taken  up 
and  advertised  under  this  section,  if  the  owner  fails 
to  appear  and  contest  the  matter,  title  vests  in  the 
holder,  and  claim  and  delivery  will  not  lie  to  retake 
the  hogs.      (Ailshie,  J.  dissents.)      Fall   Creek   Sheep 


Hist.     R.    S.    §    1345  ;   am. 
.   C.  §   1283. 
Cross  ref.     Similar  provisions:      §§    1288-90. 
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§  1283a.      Unlawful   to   range   hogs   in   towns   or   settlement.      Any 

person  who  wilfully  or  negligently  permits  any  hog  owned  by  him,  or  in 
his  care  or  custody,  to  be  or  run  at  large  without  a  drover  within  the 
limits  of  any  city,  town,  or  village,  or  in  the  vicinity  of  any  farm,  ranch, 
dwelling  house,  or  cultivated  lands  of  another,  or  who  wilfully  or  negli- 
gently fails,  neglects  or  refuses  to  keep  any  such  hog  securely  penned 
within  the  limits  of  any  city,  town,  village,  or  in  the  vicinity  of  any  farm, 
ranch,  dwelling  house,  or  cultivated  lands  of  another  shall  be  guilty  of  a 
misdemeanor.     ['09,  p.  190,  S.  B.  111.] 

Hist.     '09,  p.   190,   S.  B.  111. 

Cross  ref.     Similar  provisions:      §§   1288-9. 

ARTICLE  2. 
STALLIONS  RUNNING  AT  LARGE. 

§  1284.  Prohibition  against  stallions  running  at  large.  The  owner 
of  any  stallion  over  the  age  of  18  months  must  not  allow  the  same  to  run 
at  large,  unless  it  is  of  the  market  cash  value  of  $250,  or  more,  and  is  at 
such  value  assessed.     ['90-91,  p.  48,  §  1.] 

Hist.     '69,  p.  127,  §  1  ;  am.  R.  S.  §  1240  ;  am.  '90-  its  owner  does  not  preclude  the  owner  from  recov- 

£  1,   p.   48,    §    1,   reenacted   '99,   p.   26,    §    1,   reenacted  ering  damages  for  the   death   of  the   stallion  caused 

R.  C.  §   1284.  hy  its  getting  on  the  track  of  a  railroad  at  a  place 

Death    of    stallion:      Liability:      The   fact    that    a  ?;her.e   the   railroad   has  unlawfully   failed  to   fence, 

stallion    has   escaped    from    the    inclosed   pasture    of  Patrie  v.  O.  S.  L.  Ry.   (1899)   6  I.  448,  56  P.  82. 

§  1285.  Penalty  for  violation.  If  any  stallion  of  less  than  $250 
market  cash  and  assessed  value,  ridgeling,  or  any  unaltered  male  mule  or 
jackass  over  the  age  of  18  months  be  found  running  at  large,  the  owner 
must  be  fined  for  the  first  offense  $20,  and  for  each  subsequent  offense  not 
more  than  $100,  nor  less  than  $40,  to  be  recovered  before  a  justice  of  the 
peace  in  the  name  of  any  person  who  will  prosecute  the  same,  one-half 
to  his  own  use  and  the  other  half  to  the  use  of  the  county  school  fund. 
['90-91,  p.  48,  §  2.] 

Hist.  '69,  p.  127,  §  2;  am.  R.  S.  §  1241;  am. 
"£•0-91,  p.  48,  §  2,  reenacted  '99,  p.  26,  §  2,  reenacted 
R.    C.   §    1285. 

§  1286.  Stallion  may  be  taken  up.  Any  person  may  take  up  and 
safely  keep  any  such  stallion,  mule,  ridgeling  or  jackass  found  running  at 
large  or  in  his  inclosures ;  and,  when  so  found,  must  give  the  owner  thereof 
five  days'  notice  that  such  animal  is  in  his  possession ;  and  if,  at  the  expira- 
tion of  the  aforesaid  time,  the  owner  neglects  to  remove  such  animal  and 
pay  all  reasonable  charges  for  keeping  the  same,  then  the  taker-up  must 
notify  the  sheriff  or  any  constable,  whose  duty  it  is  to  sell  such  animal  at 
public  auction,  on  the  premises  where  taken  up,  after  first  giving  five 
days'  notice  of  such  sale;  and  the  proceeds  of  such  sale  must  be  applied; 
first,  to  the  fees  of  the  officer  making  such  sale,  which  are  the  same  as  on 
execution;  second,  to  the  payment  of  the  charges  of  the  taker-up  of  such 
animal ;  and  the  remainder,  if  there  be  any,  must  be  paid  to  the  owner  of 
such  animal.     ['90-91,  p.  48,  §  3.] 

Hist.  '69,  p.  127,  §  3;  am.  R.  S.  §  1242;  am. 
'90-91,  p.  48,  §  3,  reenacted  '99,  p.  26,  §  3,  reenacted 
K.  C.  §  1286. 

§  1287.  Same:  Notice  and  sale.  If  the  owner  or  claimant  of  any 
stallion,  ridgeling,  unaltered  male  mule  or  jackass  be  unknown,  the  taker- 
up  must  give  10  days'  notice,  with  the  description  of  the  animal  or  animals, 
its  marks  or  brands,  by  posting  up  at  least  three  written  or  printed  no- 
tices in  at  least  three  conspicuous  places  in  the  county,  calling  upon  the4 
owner  to  claim  the  property ;  and  if,  at  the  expiration  of  the  10  days,  the 
owner  neglects  to  remove  such  animal  or  animals  and  pay  all  costs,  then 
the  taker-up  shall  call  on  the  sheriff  or  any  constable  of  the  county  to 
sell  such  animal  or  animals;  and  after  deducting  the  fees  of  the  officer 
making  such  sale  and  the  reasonable  charges  of  the  taker-up,  the  balance, 
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if  any  there  be,  shall  be  paid  into  the  county  treasury,  to  be  aoplied  to  the 
county  school  fund.     ['90-91,  p.  48,  §  4.] 

Hist.  (See  *69,  p.  127,  §  4.)  R.  S.  §  1243;  am. 
'90-91,  p.  48,  §  4,  reenacted  '99,  p.  26,  §  4,  reenacted 
R.  C,  §  1287. 

ARTICLE  3. 
ANIMALS  RUNNING  AT   LARGE   IN  TOWNS. 

§  1288.  Unlawful  to  range  stock  in  towns.  It  shall  be  unlawful  for 
any  person  or  persons  owning  live  stock,  or  the  agent  or  employee  of  such 
person  or  persons,  to  allow  any  cattle,  horses,  sheep  or  hogs  to  range  or 
graze  within  the  platted  limits  of  any  incorporated  town  or  village  of 
more  than  500  inhabitants,  between  the  1st  day  of  September  and  the  1st 
day  of  April,  without  a  herder.     ['01,  p.  158,  §  1.] 

Hist.     '01,  p.  158,  §   1,  reenacted  R.  C.  §   1288. 
Cross  ref.     Similar  provisions  as  to  hogs:   §§  1283, 
1283a. 

§  1289.  Same:  Penalty.  Any  person  or  persons,  or  the  agent  or 
employee  of  such  person  or  persons,  violating  the  provisions  of  the  last 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  in  a  sum  of  not  less  than  $5  nor  more  than  $25. 
['01,  p.  158,  §  2.] 

Hist.     '01,  p.  158,   §   2,  reenacted  R.  C  §   1289. 

§  1290.  Duties  of  officers.  It  is  hereby  made  the  duty  of  any  sheriff, 
deputy  sheriff,  or  constable,  to  complain  against  and  prosecute  any  per- 
son or  persons  violating  the  above  sections.     ['01,  p.  158,  §  3.] 

Hist.     '01,  p.   158,  §  3,  reenacted  R.  C  §   1290. 

§  1290a.      Unlawful  to  range  sheep  in  unincorporated  villages.     Any 

person  who  wilfully  or  negligently  permits  any  sheep  owned  by  him,  or  in 
his  care  or  custody,  to  be  or  run  at  large  without  a  drover  within  the 
limits  of  any  unincorporated  city,  town  or  village,  or  who  wilfully  or  neg- 
ligently fails,  neglects  or  refuses  to  keep  any  such  sheep  controlled  within 
the  limits  of  any  unincorporated  city,  town,  or  village,  shall  be  guilty  of  a 
misdemeanor.     ['11,  c.  129,  p.  417.] 

Hist.     '11,  c.   129,  p.  417. 

ARTICLE  4. 
BULLS  ON  THE  RANGE. 

§  1290g.  Penalty  for  failure  to  provide  registered  bulls.  During 
the  breeding  season  every  user  of  the  public  range  shall  place  upon  the 
range  used  by  him  a  registered  bull  of  beef  breed  not  less  than  15  months 
of  age  nor  more  than  8  years  of  age  for  every  25  head  or  fraction  thereof 
of  female  breeding  cattle  pastured  by  him  upon  such  range,  and  no  per- 
son shall  permit  any  bull  to  run  on  the  same  range  at  any  other  time  than 
during  three  successive  breeding  seasons:  Provided,  The  term  "female 
breeding  cattle"  shall  not  apply  to  female  cattle  under  12  months  of  age: 
And,  Provided,  That  any  two  or  more  persons  may  join  together  in  fur- 
nishing such  bull  when  the  aggregate  number  of  female  breeding  cattle 
turned  loose  upon  the  same  range  by  any  such  two  or  more  persons  does 
not  exceed  the  number  of  25  head.  /  Any  person  failing  to  comply  with 
the  terms  of  this  chapter  shall  be  deemed  guilty  of  a  misdemeanor.  /  ['17, 
c.  107,  §  1,  p.  386.] 


Hist.  '11,  c.  169,  §  1,  p.  564;  am.  '13,  c.  175, 
i  1,  p.  551  ;  am.  '17,  c.  107,  §  1,  p.  386.  The  last 
amendment  is  effective  as  of  Sept.  7,  1918. 


ARTICLE  5. 
TRESPASS  OF  ANIMALS. 


§  1291.      Liens  on   trespassing   stock.      Any  person  having  any   in- 
closure  in  conformity  with  the  provisions  of  chapter  73,   article   1,   is 
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deemed  to  possess  a  lawful  inclosure,  and  if  any  horses,  mules,  jacks,  jen- 
nies, cattle,  hogs  or  sheep  break  into  such  inclosure,  the  party  injured  has 
a  lien  upon  such  animals  until  he  is  recompensed  for  all  damages  com- 
mitted by  said  animals :  Provided,  That  persons  owning  or  occupying  any 
lands  which  are  inclosed  by  any  watercourse  or  natural  embankment,  or 
hill,  or  any  cliff  or  rocks,  may  have  the  same  examined  by  viewers  as  is 
provided  in  this  chapter,  and  if  such  appraisers  report  the  same  a  suffi- 
cient inclosure,  it  must  be  deemed  a  lawful  inclosure.     [R.  S.  §  1320.] 

Hist.      (See    '67,    p.    80,    §    9.)      R.    S.    §    1320,    re-  If    the    landowner    fails    to    fence    out    cattle    law- 
enacted  R.   C.   §    1291.  fully   at   large,   he   may   not  recover  for   loss   caused 

Cited:      (Dis.   op.)    Fall    Creek    Sheep   Co.   v.   Wal-  h?    such    live     stock    straying    upon    his    uninclosed 

ton    (1913)    24    I.    760,    779,    136    P.    438,    Ann.    Cas.  ,and-      Strong  y.   Brown    (1914)    26  I.   1,   140  P.  773, 

1915C   1252.  52   L.  R.  A.    (N.   S.)    140. 

Common   law    abrogated:      The    common    law   rule  Sheep    and    swine:      A    landowner   is   not  required 

that  every  man   must  confine  his  own   cattle   to  his  to  fence  against  sheep  and  swine.     Spencer  v.  Mor- 

own  land  does  not  obtain  in  this  state.     Johnson  v.  ^an    (1905)    10  I.   542,   79   P.  459. 
O.   S.   L.    Ry.   Co.    (1900)    7   I.   355,   63  P.   112,   53   L. 
R.   A.   744. 

§  1292.  Same:  Recovery  of  damages.  If  any  animal  before  men- 
tioned breaks  into  any  inclosure  or  through  any  fence  conforming  to  the 
requirements  of  chapter  73,  article  1,  the  owner  of  such  animal  must,  for 
such  trespass,  pay  to  the  party  injured  the  full  amount  of  damage  he  has 
sustained  by  reason  of  such  trespass,  to  be  recovered  with  costs  in  any 
court  having  jurisdiction.     [R.  S.  §  1321.] 

Hist.      (See   '67,   p.   80,    §    10.)      R.   S.    §    1321,   re-  Cited:      Fall    Creek    Sheep    Co.   v.   Walton    (1913) 

enacted  R.  C.   §   1292.  24   I.  760,   779,   136  P.  438,  Ann.  Cas.   1915C  1252. 

§  1293.  Animal  may  be  taken  up.  The  party  injured  may  take  up 
any  animal  breaking  into  such  inclosure,  and  keep  the  same  at  the  expense 
of  the  owner,  and  the  said  taker-up  has  a  lien  upon  such  animal  for  dam- 
ages, costs  and  expenses;  but  the  owner  may  at  any  time  pay  charges, 
costs  and  expenses  and  take  such  animal.     [R.  S.  §  1322.] 

Hist.      '67,   p.    80,    §    11;    R.    S.    §    1322,    reenacted  Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913) 

R.   C.   §    1293.  24   I.   760,   136  P.  438,  Ann.  Cas.  1915C  1252. 

§  1294.  Proceedings  for  assessment  of  damages.  Upon  complaint 
of  the  party  injured,  to  any  justice  of  the  peace  in  the  county  in  which 
such  trespass  is  alleged  to  have  been  committed,  said  justice  must  issue 
a  summons,  as  in  civil  actions  against  the  owner  of  said  property  as  de- 
fendant; if  not  known  he  may  be  designated  in  said  summons  by  a  ficti- 
tious name;  upon  the  return  of  said  summons,  if  personally  served,  pro- 
ceedings must  be  had  as  in  civil  actions ;  if  the  summons  be  not  personally 
served  in  consequence  of  such  defendant  not  being  found  in  the  county, 
then  the  said  justice  must  forthwith  issue  an  order  requiring  three  disin- 
terested freeholders  of  the  precinct  named  therein  not  related  to  the  par- 
ties, to  forthwith  view  the  fence  where  the  trespass  is  alleged  to  have 
been  committed,  and  to  appear  at  the  time  mentioned  in  said  order,  be- 
fore said  justice  and  give  evidence  thereof;  and  upon  such  hearing,  if  said 
justice  finds  that  said  fence  was  lawful  and  sufficient,  he  must  proceed  to 
assess  the  damages  accruing  in  consequence  of  said  trespass,  and  render 
judgment  therefor,  together  with  costs,  as  in  other  actions;  such  judgment 
only  binds  said  property.     [R.  S.  §  1323.] 

Hist.      (See    '67,    p.    80,    §12.)      R.    S.    §    1323,    re-  Appraisers:     When  unnecessary:     It  is  not  neces- 

enacted  R.  C.   §   1294.  sary  in  this  state  to  fence  against  sheep,  and  so  in 

Cross  ref.     Prosecution  of  action  against  unknown  an    action    under    this    section    for    the    recovery    of 

owner:      §    4230.      See    Cleveland   v.    Wallace    (1913)  damages    for   the   trespass   of    sheep    in    violation    of 

'>3  I    570     131  P     10  the    r>rovislons   of    §§    1217    and    1218,   it  is  unneces- 

*    ,     '  _.  .,     '       '      01_           „             ,,.  ,.         rinio\  ?ary    to    appoint    appraisers     therein    provided    for. 

Cited:      Fall    Creek    Sheep    Co.    y     Walton    (1913)  Cleveland  v.  Wallace    (1913)    23  I.  570,   131  P.   10. 
24  I.   760,    136  P.   438,   Ann.   Cas.   1915C   1252. 

§  1295.  Same:  Compensation  of  viewers.  The  viewers  appointed 
are  entitled  each  to  the  sum  of  $3  for  their  services,  and  50  cents  each  for 
every  mile  necessarily  traveled  by  them,  which  must  be  taxed  as  costs  in 
said  proceedings.     [R.  S.  §  1324.] 

Hist.      "67,    p.    80,    §    13;    R.    S.    §    1324,    reenacted  Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913) 

R.    C.    8    1295.  -!    I.   760,    136   P.   438,   Ann.  Cas.   1915C   1252. 
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§  1296.  Execution  and  sale.  Upon  the  judgment,  the  justice  must 
issue  execution,  particularly  describing  said  property,  and  directing  a  sale 
thereof  for  the  satisfaction  of  said  judgment  and  costs;  and  the  officer  to 
whom  the  same  is  delivered  for  service,  must  thereupon  post  notices  in 
three  conspicuous  and  public  places  in  said  precinct,  which  notices  must 
contain  a  particular  description  of  said  property,  and  specify  a  time  and 
place  of  sale  thereof,  as  in  notice  of  sale  on  execution.  The  justice,  con- 
stable or  sheriff  may  receive  the  same  fees  as  for  like  services  in  a  civil 
action.  At  any  time  before  said  sale  the  owner  may  redeem  said  property 
from  said  lien,  upon  paying  the  costs  and  judgment,  when  rendered,  or 
amount  of  said  claim  and  costs.     [R.  S.  §  1325.] 

Hist.  '67,  p.  80,  §  14  ;  R.  S.  §  1325,  reenacted  a  case  where  it  is  charged  that  the  owner  of  tres- 
is.   C.    §    1296.  passing  sheep  is  unknown  to  the  plaintiff,  and  that 

Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913)  he    is   ""able   to    ascertain    the    name    of    the    owner, 

24  I.  760,   136  P.  438,  Ann.  Cas.  1915C  1252.  an(i  the  animals  are  taken  into  the  possession  of  the 

„  *  ..  T  .  plaintiff    in    the    action,    and    subsequently    delivered 

Construed   with    other   sections:      In    pursuance   of  to   the  officer  who   levies   upon  them  under  the  ^e_ 

the  authority  of  J   3925  and  the  right  of  action  con-        M|tion   issued  by  the   justice.      Cleveland   v.   Wallace 
'^rred  by  ?)§    121  <    and  1218,   it  is  proper  for  a  jus-         (1913)    23  I    570     131  P     10 
tice's   court  to   proceed  under    §§    1294   and    1296,   in  '  '  ' 

§  1297.  Same:  Disposition  of  surplus  money.  Upon  the  sale  of 
any  property  as  provided  in  this  chapter,  and  after  the  payment  of  all 
damages,  expenses  and  costs,  the  overplus,  if  any  there  be,  must  be  paid 
over  to  the  justice,  and  if  not  demanded  by  the  owner  of  said  property 
within  90  days  from  the  date  of  said  sale,  75  per  cent  thereof  must  be 
paid  by  said  justice  into  the  county  treasury  for  the  benefit  of  the  common 
school  fund,  and  25  per  cent,  the  balance  thereof,  to  the  person  taking  and 
impounding  said  animal  as  compensation  for  his  services.     [R.  S.  §  1326.] 

Hist.      '67,    p.   80,    §    16;   R.    S.    §    1326,   reenacted  Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913) 

K.    C.    §    1297.  24   I.  760,   136  P.  438,  Ann.  Cas.   1915C  1252. 

§  1298.  Appeals:  Proceedings  in  district  court.  Nothing  in  this 
chapter  contained  prevents  appeals  as  in  civil  cases.  If  in  any  case  the 
amount  of  such  damages  equals  or  exceeds  $300,  proceedings  to  sell  said 
property  may  be  had  in  the  district  court.     [R.  S.  §  1327.] 

Hist.      (See   '67,   p.    80,    §    17.)      R.   S.    §    1327,   re-  Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913) 

enacted  R.  C.  §   1298.  24   I.  760,   136   P.  438,  Ann.  Cas.  1915C  1252. 

Cro  ,s  ref.     Appeals  to  district  court:      §§  4838-44. 

CHAPTER  75. 
ESTRAYS. 

Note:  This  subject  was  treated  in  R.  S.  §§  1360-70,  which  were  amended  by  '97,  p.  76;  '99, 
p.  305  ;  ib.  p.  397  ;  '01,  p.  88  ;  '03,  p.  212.  The  act  of  '05,  p.  366,  amended  '07,  p.  551,  reenacted 
R.  C.  §§  1299-1301,  formed  the  basis  of  the  revised  act  of  '11,  c.  192,  p.  646,  herein  contained. 

§  1299.  Taking  up  estrays.  Any  animal  or  animals  running  at  large 
in  this  state  without  sufficient  food  or  shelter  at  any  time  between  the  1st 
day  of  November  and  the  1st  day  of  March,  and  any  bull  old  enough  for 
service  found  running  at  large  between  the  1st  day  of  November  and  the 
1st  day  of  May,  and  any  animal  or  animals  that  break  or  jump,  more  than 
once,  into  any  field  or  other  inclosure  surrounded  by  a  lawful  fence,  may 
be  taken  up  by  any  resident  of  this  state,  who  shall  immediately  notify  the 
constable  of  the  precinct  in  which  such  animal  or  animals  may  be  found, 
or  if  there  be  no  duly  qualified  constable  in  said  precinct,  then  the  nearest 
constable  of  any  other  precinct  in  the  county  in  which  such  animal  or 
animals  may  be  found,  or  the  sheriff  of  such  county,  who  shall  proceed  in 
the  following  manner:     ['11,  c.  192,  subd.  1299,  p.  646.] 

Hist.     '05,  p.  366,  §   1,  first  part;  am.  '07,  p.  551,  estray  law  makes  the  possession   by  the   person  who 

S    1,    first   part,   reenacted   R.    C.    §    1299,    first  part;  takes  up  an   estray   wrongful,   renders  him   liable  to 

am     '11    c     192,  subd.   1299,   p.   646.  the   owner  as  for  conversion,   and   leaves  him   with- 

Cross  ref.     Sheep  treated  as  estrays:     §   1219.  out  Protection  for  any  expenses  which  he  may  have 

*  _    '         .  .  incurred    in    the    care    of    the    animal    while    in    his 

Cited:      Fall    Creek    Sheep    Co.    v.    Walton    (1913)  possession.      Havird    v.    Lung    (1911)    19    I.    790,    115 

24   I.  760,  779,   136  P.  438,  Ann.  Cas.  1915C  1252.  p     930 


Effect  of  noncompliance:  Noncompliance  with  the 
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§  1299a.      Duty  of  constable  or  sheriff:      Notice  to  owner.      If  the 

owner  is  known,  he  shall,  within  five  days,  notify  such  owner  in  writing, 
describing  the  animal  or  animals,  and  where  he  may  obtain  the  same. 
['05,  p.  366,  §  1,  subd.  a.] 

Hist.  '05,  p.  366,  §  1,  subd.  a,  reenacted  '07,  p. 
551,  §  1,  subd.  a,  reenacted  R.  C.  §  1299a,  reenacted 
'11,  c.    192,   subd.   1299a,   p.   646. 

§  1299b.  Same:  Unknown  owner.  If  the  owner  is  unknown,  then 
he  shall  at  once  send,  by  registered  mail,  to  the  county  recorder  of  the 
county  wherein  such  animal  or  animals  were  found,  a  written  notice  de- 
scribing the  animal  or  animals  so  taken  by  marks,  brands,  age,  sex,  kind 
and  color,  and  where  said  animal  or  animals  are  held,  and  shall  search 
diligently  on  said  animal  or  animals  for  marks  or  brands.  ['11,  c.  192, 
subd.  1299b,  p.  646.] 

Hist.  '05,  p.  366,  §  1,  subd.  b,  reenacted  '07,  p. 
551,  §  1,  subd.  b,  reenacted  R.  C.  §  1299b;  am.  '11, 
c.   192,  subd.  1299b,  p.  646. 

§  1299c.  Duty  of  recorder.  If  the  brand  on  said  animal  or  animals 
is  recorded,  then  such  recorder  shall  immediately  send,  by  registered  mail, 
to  the  recorded  owner,  to  the  post  office  address  as  stated  in  the  brand 
book,  a  copy  of  such  notice,  and  shall  notify  the  said  constable  or  sheriff, 
in  the  same  manner,  of  the  name  and  address  of  such  owner,  and,  if  the 
name  of  the  owner  of  the  brand  cannot  be  found  in  the  brand  book  of 
record,  then  such  recorder  shall  immediately,  by  registered  letter,  notify 
the  said  constable  or  sheriff  that  the  brand  is  not  recorded.  ['11,  c.  192, 
subd.  1299c,  p.  647.] 

Hist.  '05,  p.  366,  §  1,  subd.  c,  reenacted  '07,  p. 
551,  §  1,  subd.  c,  reenacted  R.  C.  §  1299c  ;  am.  '11, 
c.  192,  subd.  1299c,  p.  647. 

§  1299d.  Procedure  when  brand  recorded.  If  the  said  constable  or 
sheriff  receives  notice  from  the  county  recorder  that  the  brand  described 
as  being  on  said  animal  or  animals  is  recorded,  and  the  owner  of  the  re- 
corded brand  has  been  notified,  he  shall  wait  10  days  after  receiving  said 
notice  before  advertising  the  sale  thereof  as  herein  provided.  ['11,  c.  192, 
subd.  1299d,  p.  647.] 

Hist.  '05,  p.  366,  §  1,  subd.  d;  am.  '07,  p.  551, 
§  1,  subd.  d;  am.  R.  C.  §  1299d ;  am.  '11,  c.  192, 
subd.  1299d,  p.   647. 

§  1299e.  Advertisement  of  sale.  If,  however,  said  constable  or 
sheriff  receives  notice  that  the  brand  described  be  not  recorded,  he  shall 
at  once  advertise  the  said  animal  or  animals  for  sale  in  the  newspaper 
published  in  said  county,  designated  by  the  board  of  county  commissioners 
thereof  as  the  official  newspaper,  and  if  no  newspaper  is  published  in  said 
county,  then  he  shall  give  notice  of  the  said  sale  of  said  animal  or  animals 
by  posting  notices  thereof  in  three  public  and  conspicuous  places  within 
said  county,  one  of  which  shall  be  at  the  courthouse  door.  Said  published 
or  posted  notice  shall  describe  said  animal  or  animals  by  giving  their  marks 
and  brands,  age,  as  near  as  may  be  ascertained,  sex,  and  color  and  when 
and  where  the  same  will  be  sold,  which  notice,  if  published  in  a  newspaper, 
must  be  published  once  a  week  for  four  successive  weeks,  and  if  by  posting, 
must  be  posted  for  a  period  of  four  weeks,  and  the  sale  must  not  be  less 
than  40  days  from  the  date  of  the  first  publication,  or  of  the  posting  of 
said  notice,  and  such  sale  must  be  made  in  some  public  place  in  the  pre- 
cinct where  the  estray  animal  or  animals  have  been  taken  up. 

Hist.     '05,   p.   366,    §    1,   subd.   e,   reenacted   '07,   p.        c.    192,    subd.    1299e,    p.    647.      "Describing"    changed 
551,  §    1,  subd.  e,  reenacted  R.  C.   §   1299e  ;  am.  '11,        to  "shall  describe"  in  second  sentence. 

§  1299f.  Unclaimed  animals  of  recorded  owners.  If  the  owner  of 
the  recorded  brand  does  not  appear  and  claim  the  animal  or  animals  within 
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10  days  after  the  constable  or  sheriff  receives  notice  from  the  county  re- 
corder, then  the  said  constable  or  sheriff  shall  proceed  to  advertise  and 
sell  said  animal  or  animals  the  same  as  if  the  brand  on  said  animal  or  ani- 
mals was  unrecorded.     ['11,  c.  192,  subd.  1299f,  p.  647.] 

Hist.  '05,  p.  366,  §  1,  subd.  f,  reenacted  '07,  p. 
551,  §  1,  subd.  f,  reenacted  R.  C.  §  1299f  ;  am.  '11, 
c.   192,  subd.  1299f,  p.  647. 

§  1299g.  Claiming  of  animals.  If  any  person  appears  before  the 
constable  or  sheriff  and  claims  said  animal  or  animals  before  such  sale, 
then,  if  such  person  appears  to  be  the  recorded  owner  of  the  brand  of  such 
animal  or  animals,  such  constable  or  sheriff  shall  deliver  such  animal  or 
animals  to  the  owner  on  his  paying  all  costs  of  caring  for,  sending  and 
preparing  notices,  and  advertising  the  same,  as  herein  provided.  ['11,  c. 
192,  subd.  1299g,  p.  648.] 

Hist.      '05,   p.    366,    §    1,    subd.   g ;   am.   '07,   p.    551,  damages   can  be   collected,    such    law   providing  only 

S    1,   subd.    g,   reenacted    R.    C.    §    1299g ;   am.    '11,   c.  for   the   disposition   of   the  estray   and  the   collection 

192,  subd.  1299g,  p.  648.  of  the  necessary  costs  and  expense  incurred.     Cleve- 

No    damages    allowed:      Under   the   estray    law    no  land  v-  Wallace   (1913)    23  I.  570,   131  P.   10. 

§  1299h.  Affidavit  of  owner:  When  necessary.  If,  however,  such 
person  is  not  the  recorded  owner  of  such  brand,  then  such  person  must 
make  affidavit  that  he  is  the  owner,  and  state  and  give  all  particulars  of 
ownership,  and  if  the  said  constable  or  sheriff  is  satisfied  that  such  person 
is  the  owner,  he  may  turn  over  to  him,  on  his  paying  the  damages,  Costs 
and  expenses  as  aforesaid  assessed  against  said  animal  or  animals  and  all 
costs  of  caring  for,  sending  and  preparing  notices  and  advertising  as  here- 
in provided.     ['11,  c.  192,  subd.  1299h,  p.  648.] 

Hist.  '05,  p.  366,  §  1,  subd.  h  ;  am.  '07,  p.  551, 
S  1,  subd.  h,  reenacted  R.  C.  §  1299h  ;  am.  '11,  c. 
192,   subd.   1299h,  p.   648. 

§  1299i.  Sale  of  unclaimed  animals.  If  no  person  appears  and 
claims  said  animal  or  animals  on  or  before  the  day  advertised  for  the  sale, 
then  such  constable  or  sheriff  shall  proceed  to  sell  the  same  to  the  highest 
bidder  for  cash  and  give  a  bill  of  sale  to  the  purchaser  or  purchasers  and 
shall  cause  the  same  to  be  branded  with  the  estray  brand  which  shall  be  (g) 
on  the  left  side  of  the  neck  and  the  purchaser  shall  thereupon  become  the 
owner  of  said  animal  or  animals.     ['II,  c.  192,  subd.  1299i,  p.  648.] 

Hist.      '05,   p.    366,    §    1,    subd.   i;   am.    '07,   p.    551,  law   the   purchaser   of    an    animal    regularly    sold   as 

>;    1,    subd.    i,    reenacted    R.    C.    §    1299i  ;    am.    '11,    c.  an    estray    acquires    an    absolute    title,    regardless   of 

192.  subd.   1299i,  p.  648.  lapse    of    time.      Havird   v.    Lung    (1911)    19    I.    790, 

Title    acquired:      By    compliance    with    the    estray  '-^  *  •  930. 

§  1299j.  Disposition  of  proceeds  of  sales.  Out  of  the  moneys  re- 
ceived from  such  sale,  he  shall  first  pay  the  costs  of  advertising,  sending 
and  preparing  notices,  publishing  or  posting  same  and  selling  such  animal 
or  animals  and  the  cost  of  feeding  the  same  as  provided  herein,  and  if  any 
moneys  are  remaining,  he  shall  turn  the  same  over  to  the  treasurer  of 
the  school  district  where  said  animal  or  animals  was  or  were  taken  up,  for 
the  benefit  of  said  school  district.     ['11,  c.  192,  subd.  1299j,  p.  648.] 

Hist.  '05,  p.  366,  §  1,  subd.  j,  reenacted  '07,  p. 
551,  §  1,  subd.  j,  reenacted  R.  C.  §  1299J  ;  am.  '11, 
c.    192.   subd.   1299J,   p.   648. 

§  1299k.  Rates  for  care  and  advertising.  For  the  feeding  and  car- 
ing for  such  animal  or  animals,  the  person  taking  it  or  them  up  shall  re- 
ceive 10  cents  per  head  per  day  from  the  time  of  giving  notice  to  the  con- 
stable or  sheriff  until  he  surrenders  possession  thereof;  the  constable  or 
sheriff  shall  receive  10  cents  per  head  per  day  for  the  time  he  has  such 
animal  or  animals  in  his  possession;  for  writing  and  sending  notices  to 
the  county  recorder,  he  shall  receive  50  cents ;  for  selling  the  said  animal 
or  animals,  he  shall  receive  $1  for  the  first  head,  and  50  cents  per  head 
for  each  additional  animal  sold  at  the  same  time  and  place.    The  recorder 
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shall  receive  50  cents  for  such  notice  sent;  the  publishers  shall  receive 
legal  rates  for  advertising  each  animal.     ['11,  c.  192,  subd.  1299k,  p.  648.] 

Hist.  '05,  p.  366,  §  1,  subd.  k:  am.  '07,  p.  551, 
S  1,  subd.  k,  reenacted  R.  C.  §  1299k;  am.  '11,  c. 
I9C,    subd.    1299k,   p.   648. 

§  1300.  Owner  to  recover  excess  proceeds.  At  any  time  within  six 
months  after  receiving  said  moneys  by  the  treasurer  of  said  school  district, 
any  person  claiming  to  be  the  owner  of  the  animal  or  animals  sold,  may 
recover  said  money  from  the  treasurer  upon  producing  proof  that  the  said 
animal  or  animals  was  or  were  his  property,  before  the  constable  or  sheriff 
who  made  the  sale  of  the  same,  or  his  successor  in  office,  to  his  satisfac- 
tion, which  proof  must  be  reduced  to  writing  and  must  be  made  under 
oath,  and  for  such  purpose  said  constable  or  sheriff  is  empowered  to  ad- 
minister oaths  to  the  claimant  or  his  witnesses.  Upon  making  such  proof, 
the  constable  or  sheriff  shall  give  such  claimant  an  order  on  the  treasurer, 
who  shall  retain  such  order  until  the  six  months  have  expired,  and  if  such 
claimant  is  the  only  person  claiming  the  same,  said  treasurer  shall  turn 
over  such  moneys  to  him,  but  if  there  be  more  than  one  claimant  of  said 
moneys,  then  such  contestant  claimants  must  bring  their  action  within 
three  months  to  determine  who  was  the  owner  of  the  animal  or  animals 
sold,  in  the  justice's  court  having  jurisdiction,  and  the  claimant  receiving 
judgment  in  his  favor  shall  be  entitled  to  said  moneys,  and  in  case  the 
ownership  of  said  property  be  not  proved,  as  provided  in  this  section, 
within  said  time,  then  the  moneys  so  turned  over  to  said  treasurer  shall 
be  forfeited  to  said  school  district  for  the  benefit  of  the  schools  of  said 
district,  and  the  owner  shall  be  forever  barred  from  recovering  the  same. 
['11,  c.  192,  p.  649.] 

Hist.     '05,  p.  366,  §  2,  reenacted  R.  C.  §   1300;  am.        930;   Cleveland   v.   Wallace    (1913)    23  I.   570,    131   P. 
'11,   c.    192   p.   649.  10;  (dis.  op.)  Fall  Creek  Sheep  Co.  v.  Walton  (1913) 

Cited:      Havird   v.   Lung    (1911)    19    I.    700,    115    P.         24   *•  76°-   779«   186  P-  438>  Ann-  Cas-   ™™C  1252. 

§  1301.  Neglect  of  officer.  Any  constable  or  sheriff  wilfully  or  neg- 
ligently failing  to  comply  with  any  of  the  provisions  of  this  chapter  shall 
be  liable  to  anv  person  injured  for  all  damages  he  may  sustain  by  reason 
of  such  failure.     ['11,  c.  192,  p.  649.] 

Hist.     '05,   p.   366,   §   3  ;   R.   C.    S    1301;  am.   '11,  c.        930;    Cleveland   v.   Wallace   (1913)    23  I.   570,   131    P. 
192,   p.   649.  10;  (dis.  op)   Fall  Creek  Sheep  Co.  v.  Walton   (1913) 

Cited:      Havird   v.    Lung    (1911)    191.    790,    115    P.         24   L   76°-   779>   136   P-  438>  Ann-  Cas-   1915C  1252. 

§  1301a.  Unbranded  animals  on  public  range.  All  animals  over  the 
age  of  12  months  ranging  upon  what  is  known  as  the  public  range,  and 
bearing  no  marks  or  brands  may  be  taken  up  by  the  finder  thereof  and 
when  so  taken  up  such  animals  shall  be  delivered  to  the  constable  of  the 
nearest  precinct,  who  shall  dispose  of  said  animal  in  the  same  manner  as 
is  now  provided  by  law  for  the  disposition  of  estray  animals.  And  the 
proceeds  of  all  sales  in  pursuance  of  this  section  shall  be  turned  over  to 
the  county  treasurer  to  be  placed  in  the  public  school  fund  of  the  county. 
['11,  c.  175,  p.  569.] 

Mist.     '11,   c.   175    p^69. 

V   I    A.     '  CHAPTER  76.  j 

(f  HERD  DISTRICTS. 

#  / </  Note:     Certain  sections  of  this  chapter  follow  closely  the  Kansas  law:      See  Kan.  Gen.   St.   1901, 

l)  i  7466  et  seq. 

§  1302.  Commissioners  may  create  herd  districts.  The  board  of 
county  commissioners  of  each  county  in  the  state  shall  have  power  to  create 
herd  districts  within  such  county,  as  hereinafter  provided ;  and  when  such 
district  is  so  created,  the  provisions  of  this  chapter  shall  apply  and  be 
enforcible  therein.     ['07,  p.  126,  §  1.] 

Hist.     '07,  p.  126,  §  1,  reenacted  R.  C  $   1302. 
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§  1303.  Petition  for  district.  A  majority  of  the  qualified  elec- 
tors of  any  district,  which  district  may  include  one  or  more  voting  pre- 
cincts or  parts  of  one  or  more  voting  precincts,  may  petition  the  board 
of  county  commissioners  in  writing  to  create  such  district  a  herd  district. 
Such  petition  shall  describe  the  boundaries  of  the  said  proposed  herd  dis- 
trict, and  shall  designate  what  animals  of  the  species  of  horses,  mules, 
asses,  cattle,  swine,  sheep  and  goats  it  is  desired  to  prohibit  from  running 
at  large  in  such  district;  and  may  designate  the  period  of  the  year  during 
which  it  is  desired  to  prohibit  such  animals  from  running  at  large.  ['07, 
p.  126,  §  2.] 

Hist.     '07,  p.  126,  §  2,  reenacted  R.  C.  §   1303. 

§  1304.  Notice  of  hearing  petition.  It  shall  be  the  duty  of  the  board 
of  county  commissioners,  after  such  petition  has  been  filed,  to  set  a  date 
for  hearing  said  petition,  notice  of  which  hearing  shall  be  given  by  posting 
notices  thereof  in  three  conspicuous  places  in  the  proposed  herd  district, 
and  by  publication  for  two  weeks  previous  to  said  hearing  in  a  newspaper 
published  in  the  county  nearest  the  proposed  herd  district.  ['07,  p.  126,  §  3.] 

Hist.     '07,  p.  126,  §  3,  reenacted  R.  C.  §   1304. 

§  1305.  Order  creating  district.  At  such  hearing,  if  satisfied  that 
a  majority  of  the  electors  of  said  proposed  herd  district  are  in  favor  of  the 
enforcement  of  the  herd  law  therein,  and  that  it  would  be  beneficial  to 
said  district,  the  board  of  commissioners  shall  make  an  order  creating 
such  herd  district,  in  accordance  with  the  prayer  of  the  petition,  or  with 
such  modifications  as  it  may  choose  to  make.  Such  order  shall  specify  a 
certain  time  at  which  it  shall  take  effect,  which  time  shall  be  at  least  30 
days  after  the  making  of  said  order ;  and  said  order  shall  continue  in  force, 
according  to  the  terms  thereof,  until  the  same  shall  be  vacated  or  modified 
by  the  board  of  commissioners,  upon  the  petition  of  a  majority  of  the 
electors  of  said  district.     ['07,  p.  126,  §  4.] 

Hist.     *07,  p.  126,  §  4,  reenacted  R.  C.  §  1305. 

§  1306.  Limitation  on  powers  of  commissioners.  The  provisions  of 
sections  1302  and  1305  shall  not  be  construed  to  confer  upon  the  board  of 
county  commissioners  any  jurisdiction  over  animals  otherwise  prohibited 
from  running  at  large  under  existing  laws.     ['07,  p.  126,  §  5.] 

Hist.     '07,  126,  §  5,  reenacted  R.  C.  §   1306. 

§  1307.      Violation   of   commissioners*   order   a   misdemeanor.      Any 

person  who  shall,  in  violation  of  any  order  made  pursuant  to  the  provisions 
of  section  1305,  permit  or  allow  any  of  the  animals  designated  in  such 
order,  owned  by  him  or  under  his  control,  to  run  at  large  in  such  herd 
district,  shall  be  deemed  guilty  of  a  misdemeanor.  The  pendency  of  any 
such  action  shall  not  prevent  nor  prejudice  the  bringing  of  another  action 
against  the  same  party  for  a  violation  of  such  order  committed  after  the 
commencement  of  such  pending  action.     ['07,  p.  126,  §  6.] 

Hist.     '07,  p.  126,  §  6,  reenacted  R.  C.  §   1307. 

§  1308.  Same:  Liability  for  damages.  The  owner  of  animals  per- 
mitted or  allowed  to  run  at  large  in  violation  of  any  order  made  in  accord- 
ance with  the  provisions  of  section  1305,  shall  be  liable  to  any  person  who 
shall  suffer  damage  from  the  depredations  or  trespasses  of  such  animals, 
without  regard  to  the  condition  of  his  fence;  and  the  person  so  damaged 
shall  have  a  lien  upon  said  animals  for  the  amount  of  damage  done,  and 
the  cost  of  the  proceedings  to  recover  the  same,  and  may  take  the  animals 
into  custody  until  all  such  damages  are  paid :  Provided,  That  the  person 
so  taking  said  animals  into  custody  shall  not  have  the  right  to  retain  the 
same  for  more  than  five  days  without  commencing  an  action  against  the 
owner  thereof  for  such  damages.     Said  damages  may  be  recovered  by  a 
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civil  action  before  any  court  of  competent  jurisdiction,  and  no  such  action 
shall  be  defeated  or  affected  by  reason  of  any  criminal  action  commenced 
or  prosecuted  against  the  same  party  under  the  provisions  of  the  preceding 
section. 

Hist.      "07,    p.    126,    §    7,    reenacted    R.    C.    §    1308. 
"Same"    changed   to   "animals"    in   clause    preceding  » 

proviso. 

§  1309.  Trespassing  animals  may  be  taken  up.  Any  person  may 
take  into  custody  any  of  the  animals  specified  in  the  said  order  of  the  board 
of  commissioners  that  may  be  about  to  commit  a  trespass  upon  the  prem- 
ises owned,  occupied  or  in  charge  of  such  person,  and  retain  the  same  until 
all  reasonable  charges  for  keeping  said  animals  are  paid :  Provided,  That 
it  shall  be  the  duty  of  the  person  so  taking  said  animals  into  custody  to 
notify  the  owner  or  person  in  charge  of  the  same  within  five  days  there- 
after, and  if  the  owner  or  person  in  charge  of  them  shall  not  be  known  to 
the  person  so  taking  said  animals  into  custody,  and  cannot  be  found  after 
diligent  search  and  inquiry,  he  may  proceed  in  the  manner  provided  for 
the  taking  up  and  disposal  of  estrays.     ['07,  p.  126,  §  8.] 

Hist.     '07,  p.  126,  §  8,  reenacted  R.  C.  §  1309. 
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TITLE  XIII.     REGULATION  OF  AGRICULTURE. 

CHAPTER  77. 
STATE  BOARD  OF  AGRICULTURE. 

77:1.  Creation  of  board.  There  is  hereby  established  and  created 
a  board  to  be  known  as  the  state  board  of  agriculture,  consisting  of  five 
members  as  follows :  The  secretary  of  state,  the  state  treasurer  and  three 
members  to  be  appointed  by  the  governor,  as  hereinafter  provided. 

Within  20  days  after  the  passage  and  approval  of  this  act  the  gov- 
ernor shall  appoint  as  members  of  the  state  board  of  agriculture  the  fol- 
lowing named  officers,  to  wit;  The  director  of  farm  markets,  the  state 
veterinary  surgeon  and  the  state  horticultural  inspector:  Provided,  That  (If*/ 
should  any  or  all  of  said  offices  be  abolished  by  legislative  enactment  the 
governor  shall  appoint  a  competent  person  instead  of  the  official  herein- 
above named,  whose  office  has  been  so  abolished.  The  terms  of  office  of 
said  appointees  shall  be  from  the  date  of  such  appointment  until  the  1st 
day  of  April,  1919,  at  which  time  their  successors  shall  be  appointed  and 
biennially  thereafter. 

Hist.     '17,  c.  66,   §§   1-3,  p.   204.     "Veterinary  sur-  ^ 

geon"   for    "veterinarian." 

77:2.      Compensation   and   expenses.      The   members   of   said   board  ) 
shall  receive  no  compensation  for  their  services  as  such  members,  but  shall  ' 
be  allowed  their  actual  hotel  and  traveling  expenses  incurred  while  en- 
gaged in  the  performance  of  their  duties.     ['17,  c.  66,  §  4,  p.  204.] 

Hist.      '17,  c.   66,    §   4,   p.   204. 

77 :3.     Officers.    The  board  shall  elect  a  president,  who  shall  be  a  mem- 
ber of  the  board,  and  a  treasurer,  who  shall  be  custodian  of  all  funds  from 
whatever  source  received,  except  appropriations  made  by  the  legislature, 
which  appropriations  shall  remain  in  the  custody  of  the  state  treasurer,  j 
as  other  state  funds,  until  paid  out  on  warrants  issued  for  the  payment  of  I 
bills  certified  by  such  board  to  the  state  board  of  examiners  and  allowed  ! 
by  such  state  board  of  examiners.^.  The  funds  in  the  hands  of  the  treasurer) 
of  said  board  shall  be  paid  out  upon  the  order  of  said  board.    Said  treas- 
urer shall  give  bond  in  such  sum  as  shall  be  fixed  by  the  board.    Said  board 
shall  also  elect  a  secretary,  who  shall  perform  such  duties  and  receive  such 
compensation  as  fixed  by  the  board.     The  board  may  appoint  such  other 
officers,  assistants  and  employees  as  it  may  deem  necessary  to  carry  out 
the  purposes  of  this  chapter  and  fix  their  compensation  or  salary. 

Hist.     '17,  c.  66,   §   5,  p.  204.     "And"  inserted  be- 
fore  "a  treasurer"  in  first  sentence. 

77 :4.  Duties  of  board.  It  shall  be  the  duty  of  said  board  to  pro- 
mote the  interests  of  agriculture,  horticulture,  stockraising,  animal  in- 
dustry, manufacture,  domestic  arts  and  other  industries  of  the  state,  and 
the  board  shall  have  the  management  and  control  of  a  state  fair,  which 
must  be  held  annually  at  Boise,  Idaho,  for  the  purpose  of  exhibiting  the 
agricultural,  horticultural,  stock  breeding,  mining,  mechanical,  industrial 
and  other  products  and  resources  of  the  state,  including  exhibits  of  the 
arts  and  sciences  and  other  exhibits  pertinent  to  expositions  of  human 
art,  industry  or  skill,  and  in  connection  with  said  state  fair  said  board  shall 
provide  such  other  educational  and  entertainment  features  as  in  its  judg- 
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ment  shall  be  necessary  and  proper.  Said  board  must  annually  for  the 
special  advancement  of  the  livestock  industry  of  the  state  hold  a  livestock 
show  at  Lewiston  and  shall,  for  the  special  advancement  of  the  seed  in- 
dustry and  the  improvement  of  the  seeds  used  or  grown  in  the  state,  hold 
a  seed  fair  at  such  place  within  the  state  as  the  board  may  deem  most  con- 
ducive to  the  advancement  of  the  seed  industry,  and  the  board  may,  in  its 
discretion,  maintain  a  permanent  exhibit  at  or  convenient  to  the  state 
capitol  building,  showing  the  agricultural,  horticultural,  mining,  mechani- 
cal, industral  and  other  products  and  resources  of  the  state.  ['17,  c.  66, 
§  6,  p.  205.] 

Hist.     '17,  c.  66,  §   6,  p.  205. 

77:5.  Corporate  powers  of  board.  The  state  board  of  agriculture, 
in  that  name,  may  contract  and  be  contracted  with,  may  maintain  actions 
at  law  or  suits  in  equity  in  respect  to  any  matter  within  the  scope  of  its 
authority,  may  lease,  purchase  or  hold  such  real  property  as,  in  the  judg- 
ment of  said  board,  is  necessary  for  the  holding  of  said  fairs  and  exhibi- 
tions, as  hereinabove  provided,  and  said  board  is  hereby  authorized  to 
take  and  hold  property,  real  and  personal,  acquired  by  gifts,  subscriptions, 
donations  and  bequests,  and  in  conducting  and  managing  said  fairs,  shows 
and  exhibitions,  as  provided  in  section  4  hereof,  it  may  cooperate  wi>th 
and  accept  assistance  from  counties,  municipalities,  private  corporations, 
firms  and  persons  interested  in  the  advancement  of  such  fairs,  shows  and 
exhibitions.  Said  board  shall  have  authority  to  sell  or  dispose  of  personal 
property  owned  by  it  in  such  manner  as  the  board  may  provide,  when  in 
the  judgment  of  said  board  such  sale  or  disposal  best  promotes  the  pur- 
poses of  this  chapter.     ['17,  c.  66,  §  7,  p.  205.] 

Hist.     '17,  c.   66,   §  7,  p.  205. 

77:6.  Limitations  on  expenditures.  No  money  appropriated  by  the 
state,  unless  expressly  so  provided  in  the  act  making  the  appropriation, 
shall  be  used  for  the  purchase  of  fair  grounds  or  for  the  purchase  of 
grounds  to  be  used  for  exhibition  purposes.  Said  board  shall  cause  sepa- 
rate accounts  to  be  kept  of  all  moneys  appropriated  by  the  state  for  each 
of  said  fairs,  shows  and  exhibitions  hereinabove  provided  to  be  held  and 
also  of  all  moneys  received  from  gate  receipts,  subscriptions,  donations 
and  from  other  sources,  and  shall  expend  said  moneys  so  received,  other 
than  said  appropriations,  in  such  manner  as  it  may  deem  necessary  and 
proper  in  preparing,  holding,  developing,  enlarging  or  maintaining  the 
fair,  show  or  exhibition  to  which  said  funds  belong :  Provided,  That  any 
money  expended  or  expense  incurred  for  the  joint  benefit  of  two  or  more 
of  said  fairs,  shows  or  exhibitions  shall  be  prorated  by  said  board  on  a 
just  and  equitable  basis  between  said  fairs,  shows  and  exhibitions,  so 
jointly  benefited.     ['17,  c.  66,  §  8,  p.  206.] 

Hiet.     '17,  c.   66,   §   8,  p.  206. 

77 :7.  Meetings  and  procedure.  The  board  shall  meet  at  such  times 
and  places  as  may  be  fixed  by  the  board  and  may  hold  such  special  meet- 
ings as  may  be  called  by  the  president.  The  board  shall  have  the  power 
to  make  all  such  rules  and  regulations  as  may  be  necessary  for  the  transac- 
tion of  its  business. 

Hist.     '17,   c.   66,    §   9,   p.   206.      Obsolete   provision 
for   first  meeting   omitted. 

77:8.  Report.  The  board  shall,  on  or  before  the  1st  day  of  January 
of  each  year,  transmit  to  the  governor  a  report  of  the  doings  of  said  board 
setting  forth  the  expenditures  of  the  same  for  the  previous  year,  giving 
each  item  in  full  and  the  date  thereof,  and  it  shall  also  transmit  to  the 
governor  and  the  legislature  at  its  regular  sessions,  a  report  on  the  agri- 
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cultural,  horticultural  and  stockraising  industries  of  the  state  with  recom- 
mendations for  needed  changes  in  existing  laws  or  additional  legislation. 
['17,  c.  66,  §  10,  p.  206.] 

His-t.     '17,  c.  66,  §   10,  p.  206. 

CHAPTER  78. 
PURE  SEED  LAW. 

Note:     A  prior  act,  '11,  c.   136,  p.  425,  was  superseded  by  the  act  of  '13  herein  contained. 

78:1.  Agricultural  seeds:  Denned.  For  the  purpose  of  this  chap- 
ter, agricultural  seeds  are  defined  as  the  seeds  of  alfalfa,  barley,  Canadian 
bluegrass,  Kentucky  bluegrass,  brome  (awnless)  grass,  buckwheat,  alsike 
clover,  crimson  clover,  red  clover,  white  clover,  field  corn,  kaffir  corn, 
meadow  fescue,  flax,  millet,  oats,  orchard  grass,  rape,  red  top,  rye,  sor- 
ghum, timothy  and  wheat  which  are  to  be  used  for  sowing  or  seeding  pur- 
poses.    ['13,  c.  189,  §  1,  p.  625.] 

Hist.     '13,  c.  189,  §   1,  p.  625. 

78:2.  Same:  Regulations  concerning  sale.  Every  lot  of  agricul- 
tural seed  as  defined  in  section  1  of  this  chapter,  which  is  offered  or  ex- 
posed for  sale  within  this  state  for  seeding  purposes  in  this  state,  in  lots 
of  5  pounds  or  more,  shall  be  accompanied  by  a  plainly  written  or  printed 
statement  in  the  English  language,  stating : 

1.  Name  of  agricultural  seed. 

2.  Name  and  address  of  the  person  selling  or  offering  for  sale  such 
seed. 

3.  The  approximate  percentage  of  purity  or  freedom  of  such  seed 
from  foreign  matter,  or  from  other  seeds  distinguishable  by  their  ap- 
pearance. 

4.  The  year  and  locality  in  which  the  seeds  were  grown  and  the  kinds 
of  noxious  weeds  contained  therein,  using  their  common  name.  ['13,  c. 
189,  §  2,  p.  625.] 

Hist.     '13,  c.   189,  S  2,  p.  625. 

78:3.  Noxious  weed  seeds  denned.  The  seeds  of  wild  mustard  (any 
species),  quack  grass  (Agropyron  repens),  Canadian  thistle  (Carduus 
arvensis),  wild  oats(  Avena  fatua),  clover  and  alfalfa  dodder  (Cuscuta 
epithmum),  field  dodder  (Cuscuta  arvensis),  corn  cockle  (Agrostemma 
Githago),  plantain  (Plantago  lanceolata),  bracted  plantain  (Plantago 
aristata),  and  perennial  sow  thistle  (Sonchus  arvensis),  are  hereby  defined 
as  noxious  weed  seeds.  No  person  shall  sell,  offer,  or  expose  for  sale  within 
this  state  for  seeding  purposes  in  this  state,  any  agricultural  seeds  defined 
in  section  1  of  this  chapter  containing  a  greater  amount  or  proportion 
than  one  seed  of  any  or  all  of  said  noxious  weed  seeds,  to  10,000  seeds  of 
the  variety  of  agricultural  seed  offered  or  exposed  for  sale.  ['13,  c.  189, 
§  3,  p.  626.] 

Hist.     '13,  c.  189,   §  3,  p.  626. 

78:4.  Test  of  purity  of  agricultural  seeds.  The  percentage  of  purity 
of  agricultural  seeds  required  under  section  2  of  this  chapter  shall  be  based 
upon  a  test  or  analysis  conducted  either  by  the  director  of  the  state  experi- 
ment station,  or  his  assistants,  or  by  the  vendor  of  the  agricultural  seeds 
or  his  agents:  Provided,  That  such  test  or  analysis  made  by  the  vendor 
or  his  agents  shall  conform  to  the  reasonable  requirements  which  said 
director  is  hereby  authorized  and  directed  to  prescribe,  or  shall  conform 
to  the  reasonable  requirements  or  methods  of  testing  adopted  or  used  by 
the  association  or  official  seed  analysis  or  the  United  States  department  of 
agriculture.     ['13,  c.  189,  §  4,  p.  626.] 

Hist.     *13,  c.  189,  §  4,  p.  626. 
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78:5.  Same:  Fees.  Whoever  buys  or  sells  agricultural  seeds  de- 
fined in  section  1  of  this  chapter,  for  use  in  this  state  for  seeding  purposes, 
may  submit  fair  samples  of  such  seeds  to  the  state  experiment  station  for 
examination  and  test  of  purity  and  of  viability,  and  the  director  of  said 
station  shall  cause  such  examinations  and  tests  to  be  promptly  made  and 
report  thereon  returned  to  the  sender.  For  the  test  of  purity  said  experi- 
ment station  shall  charge  a  fee  of  25  cents  for  the  examination  of  each 
sample,  and  for  a  test  of  vitality  a  further  fee  of  25  cents,  either  or  both 
of  which  fees  shall  be  payable  in  advance.  All  moneys  received  from  re- 
ceipt of  such  fees  shall  be  paid  into  the  general  fund  of  the  state.  ['13, 
c.  189,  §  5,  p.  626.] 

Hist.     '13,  c.  189,  §  5,  p.  626. 

78:6.  Duties  of  seed  commissioner.  The  enforcement  of  this  chap- 
ter shall  be  intrusted  to  the  director  of  the  state  experiment  station.  Said 
director  is  hereby  authorized  to  appoint  a  seed  commissioner  with  an  office 
at  the  state  capitol  in  Boise  and  such  inspectors,  assistants  and  deputies 
as  may  be  necessary  to  enforce  this  chapter,  and  said  seed  commissioner 
is  authorized  in  person  or  by  his  inspectors,  or  assistants  to  take  for  analy- 
sis, paying  a  reasonable  purchase  price,  a  sample  not  exceeding  4  ounces  in 
weight,  from  any  lot  of  agricultural  seeds  offered  or  exposed  for  sale: 
Provided,  That  said  sample  shall  be  drawn  or  taken  in  the  presence  of 
the  vendor  or  parties  in  interest,  or  his  or  their  agents  or  representatives, 
and  shall  be  taken  from  a  parcel,  lot,  or  number  of  parcels  which  shall  not 
be  less  than  10  per  cent  of  the  whole  lot  inspected,  and  shall  be  thoroughly 
mixed  and  then  divided  into  two  samples  and  placed  in  glass  or  metal 
vessels  stating  the  name  of  the  agricultural  seed  samples,  the  name  of  the 
vendor  from  whose  stock  said  samples  were  taken,  and  the  date  and  place 
of  taking  such  samples  and  said  labels  shall  be  signed  by  said  seed  com- 
missioner or  his  duly  authorized  agent ;  or  said  samples  may  be  taken  in 
the  presence  of  two  disinterested  witnesses  if  the  vendor  or  party  in  in- 
terest fails  or  refuses  to  be  present,  when  notified.  One  of  said  duplicate 
samples  shall  be  left  with  or  on  the  premises  of  the  vendor  or  party  in 
interest  and  the  other  retained  by  the  seed  commissioner  for  analysis,  and 
comparison  with  the  label  required  by  section  2  of  this  chapter.  ['13,  c. 
189,  §  6,  p.  626.] 

Hist.     '13,  c.   189,  §  6,  p.  626. 

78 :7.     Exemptions.     The  provisions  of  this  chapter  shall  not  apply  to : 

1.  Any  person  selling  agricultural  seeds  direct  to  seed  merchants  or 
shipping  to  a  general  market  to  be  cleaned  or  graded  before  being  offered 
or  exposed  for  sale  for  seeding  purposes. 

2.  Agricultural  seed  which  is  held  in  storage  for  the  purpose  of  being 
cleaned. 

3.  Agricultural  seed  marked  "not  clean"  and  held  or  sold  for  ship- 
ment outside  of  the  state  only. 

4.  Mixtures  of  agricultural  seeds  prepared  for  special  purposes  when 
so  labeled.  This  shall  not,  however,  exempt  the  vendor  of  such  mixtures 
from  the  provisions  of  section  3  of  this  chapter. 

5.  Seed  that  is  sold,  offered,  exposed  or  had  in  possession  for  sale  for 
the  purpose  of  food  or  feeding. 

6.  Seed  that  is  grown  by  a  farmer  and  sold  or  offered  for  sale  to  an- 
other farmer  for  seeding  purposes;  excepting  alfalfa  and  clover  seeds. 
['13,  c.  189,  §  7,  p.  627.] 

Hist.     '13,  c.  189,  §  7,  p.  627. 

78:8.  Penalties  for  violation.  Whoever  sells,  offers  or  exposes  for 
sale  within  this  state  any  agricultural  seed  defined  in  section  1  of  this 
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chapter,  without  complying  with  the  requirements  of  all  other  sections 
of  this  chapter,  or  whoever  falsely  marks  or  labels  any  agricultural  seeds 
under  section  2  of  this  chapter,  or  whoever  shall  prevent  the  director  of 
the  experiment  station  or  his  duly  authorized  agents  from  inspecting  said 
seeds  and  collecting  samples  as  provided  in  section  6  of  this  chapter,  shall 
be  guilty  of  a  misdemeanor.     ['13,  c.  189,  §  8,  p.  627.] 

Hist.     '13,  c.  189,  §  8,  p.  627. 

78:9.  Prosecution  of  offenders.  It  shall  be  the  duty  of  the  seed 
commissioner  upon  ascertaining  by  inspection  or  otherwise,  that  any  agri- 
cultural seeds  contained  by  any  receptacle,  package,  sack  or  bag  offered, 
exposed  or  had  in  possession  for  sale  contrary  to  the  provisions  of  this 
chapter,  to  make  complaint  and  cause  the  arrest  of  the  person  so  violating 
the  same,  and  it  shall  be  the  duty  of  the  prosecuting  attorney  in  such  a 
case  to  prepare  all  necessary  papers  and  conduct  such  prosecution:  Pro- 
vided, however,  That  a  private  hearing  may  be  had  prior  to  the  commence- 
ment of  any  criminal  prosecution. 

Hist.     '13,  c.  189,   §  9,  p.  628.     "County"  changed 
to    "prosecuting"    preceding    "attorney." 

78:10.  Publication  of  tests.  The  results  of  the  analyses  and  tests  of 
seed  made  by  the  state  experiment  station  director,  of  samples  drawn  by 
him  or  his  inspectors,  may,  at  his  discretion  be  published  in  his  annual 
report.     ['13,  c.  189,  §  10,  p.  628.] 

Hist.     '13,  c.  189,  §  10,  p.  628. 

78:11.  Continuing  appropriation.  There  shall  be  appropriated  an- 
nually from  the  state  treasury  the  sum  of  $5000  in  favor  of  the  state  ex- 
periment station  to  be  expended  in  the  enforcement  of  this  chapter.  ['13, 
c.  189,  §  11,  p.  628.] 

Hist.     '13,  c.  189,  §  11,  p.  628.  for  purposes  indicated  in  the  act.     O.  A.  G.  '15-16, 

Appropriation    continuing :      A    continuing    appro-        p-   *0. 
priation   is   created  by   this   act   available   each    year 

78:12.  Words  and  phrases  denned.  The  words  "persons,"  "vendor," 
party  in  interest"  and  "whoever"  as  used  in  this  chapter  shall  be  con- 
strued to  import  both  the  plural  and  singular,  as  the  case  demands,  and 
shall  include  corporations,  companies,  societies  and  associations.  ['13,  c. 
189,  §  12,  p.  628.] 

Hist.     '13,  c.  189,  §  12,  p.  628. 

CHAPTER  79. 
FARM  MARKETS  BUREAU. 

ARTICLE   1. 
DIRECTOR  OF  FARM  MARKETS. 

79:1.  Creation  of  office.  There  is  hereby  created  for  the  state  of 
Idaho,  the  office  of  director  of  farm  markets,  said  director  having  and 
exercising  the  powers  and  performing  the  duties  hereinafter  prescribed. 
['15,  c.  71,  §  1,  p.  181.] 

Hist.     '15,  c.  71,  §   1,  p.  181. 

79:2.  Appointment  and  term.  The  director  of  farm  markets  shall 
be  appointed  by  the  governor  and  the  term  of  office  shall  be  two  years. 
['15,  c.  71,  §  2,  p.  181.] 

Hist.     '15,  c.  71,  §  2,  p.  181. 

79:3.  Salary.  The  annual  salary  of  the  director  shall  be  $2500. 
['17,  c.  50,  §  1,  p.  111.] 

Hist.     '15,  c.  71,   §   3,  p.  181  ;  am.  '17,  c.  50,  §   1, 
p.  111. 

79:4.  Oath.  Before  entering  upon  the  duties  of  his  office  the  di- 
rector shall  take  oath  for  the  faithful  discharge  of  the  duties  thereof,  the 
same  as  other  state  officers.     ['15,  c.  71,  §  4,  p.  181.] 

Hist.-    '15,  c.  71,   §  4,  p.  181. 
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79:5.  Offices.  A  suitable  room  for  the  use  of  the  director  together 
with  the  necessary  appurtenances  shall  be  provided  in  the  capitol  building. 
['15,  c.  71,  §  5,  p.  181.] 

Hist.     '15,   c.  71,   §   5,  p.   181. 

79:6.  Powers  and  duties.  The  duties  and  powers  of  the  director 
shall  be  as  follows : 

1.  To  promote,  in  the  interest  of  the  public,  economical  and  efficient 
production  and  distribution  of  all  farm  commodities. 

2.  To  have  authority  to  maintain  a  market  news  service,  including 
information  as  to  crops,  freight  rates,  commission  rates,  and  such  other 
matters  as  may  be  of  service  to  producers  and  consumers,  acting  as  a 
clearing  house  for  information  between  producer  and  consumer. 

3.  To  cooperate  with  producers  and  consumers  in  devising  and  main- 
taining economical  and  efficient  systems  of  distribution,  and  to  aid  in 
whatever  way  may  be  consistent  or  necessary  in  accomplishing  the  reduc- 
tion of  waste  and  expense  incidental  to  marketing. 

4.  To  investigate  the  practices  and  methods  of  factors,  commission 
merchants  and  others  who  receive,  solicit,  buy,  sell,  handle  on  commission 
or  otherwise,  or  deal  in  grain,  dairy  products,  eggs,  live  stock,  vegetables, 
or  other  farm  products,  to  the  end  that  the  distribution  of  such  commodi- 
ties through  such  factors,  commission  merchants  and  others  shall  be  ef- 
ficiently and  economically  accomplished  without  hardship,  waste  or  fraud. 
If  the  director  shall  deem  legislation  necessary  for  the  proper  regulation 
of  such  factors,  commission  merchants  and  others  he  shall  report  to  the 
governor-elect  not  later  than  the  15th  of  December  of  every  even  numbered 
year,  with  recommendation  thereon. 

5.  To  help  improve  country  life  and  to  provide,  as  far  as  is  in  his 
power,  equality  of  opportunity  for  the  farmers  of  the  state. 

6.  To  ascertain,  as  far  as  possible,  what  conditions  make  for  the  suc- 
cess of  a  homeseeker  and  what  conditions  make  for  his  failure,  and  to  use 
all  means  within  his  power  to  remedy  such  of  the  conditions  which  make 
for  failure  as  are  capable  of  remedy. 

7.  Upon  request,  or  of  his  own  motion,  to  investigate  and  obtain  evi- 
dence in  any  case  where  he  has  reason  to  believe  that  fraud  has  been  prac- 
ticed upon,  or  wrong  done  to  a  homeseeker,  in  the  sale  or  transfer  of  real 
estate  sought  for  the  establishment  of  a  farm  home,  and  shall,  where 
criminal  fraud  has  been  practiced  upon,  or  wrong  done  to,  a  homeseeker 
in  the  transfer  of  such  real  estate,  apply  to  the  proper  prosecuting  attorney 
to  prosecute  the  wrongdoer  in  a  criminal  action. 

8.  To  investigate  any  advertisements  pertaining  to  colonization  or 
settlement,  and  be  empowered  to  warn  homeseekers  against  inaccurate  or 
misleading  statements  contained  in  any  literature  sent  out  by  promoters 
or  others. 

9.  To  receive  applications  for  farm  help,  and  applications  from  la- 
borers desiring  positions  on  farms,  endeavoring  thereby  to  bring  the  job 
and  the  man  together,  without  expense  to  either  the  employer  or  employee. 

10.  To  receive  from  owners  descriptions  of  farm  property  for  sale 
and  maintain  a  properly  classified  list  of  such  property  for  the  inspection 
of  prospective  buyers.  The  director  is  authorized  to  collect  a  fee  of  $1  per 
year  from  all  owners  listing  their  property  for  sale ;  one-half  of  such  fees 
to  be  expended  by  the  director  in  promoting  the  sale  of  the  properties  on 
his  lists,  the  balance  to  be  turned  into  the  general  fund  of  the  state.  The 
director  shall  also  enter  into  contract  with  each  owner  listing  his  property 
for  sale,  to  provide  for  the  payment  of  a  commission  of  1  per  cent  to  the 
state,  if  sale  is  effected  through  the  offices  of  the  director. 

Hist.     '15,  c.  71,   §  6,  p.  181.     "Prosecuting  attor-        visions   thereto   is   embodied    in    this   chapter   as    79: 
p.ey"    for    "district    attorney"    in    subd.    7.      A    pur-        10-16. 
ported  amendment  of  this   section  by   adding   subdi- 
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79:7.  Payment  of  expenses.  All  expenses  incurred  by  the  director, 
pursuant  to  the  provisions  of  this  chapter,  including"  actual  and  necessary 
traveling  and  other  expenses  and  disbursements,  shall  be  paid  from  the 
funds  appropriated  for  the  use  of  the  director,  after  being  approved  by 
him,  upon  claims  therefor  to  be  audited  as  provided  by  law. 

Hist.  '15,  c.  71,  §  7,  p.  182.  Phrase  omitted  "and 
as  provided  in  this  act,"  the  appropriation  therein 
made  being  now  obsolete. 

79:8.  Office  records  public.  All  books,  papers  and  documents  in 
the  office  of  the  director  shall  be  deemed  public  records  of  the  state  and 
shall  be  transferred  bv  him  to  his  successor  in  office.  ['15,  c.  71,  §  8, 
p.  182.] 

Hist.     '15,  c.  71,   §   8,  p.   182. 

79:9.  Report.  The  director  shall  make  and  submit  to  the  governor 
on  or  before  the  1st  of  December  of  each  year  a  report  containing  an 
account  of  the  activities  of  his  department,  together  with  such  other  facts, 
suggestions  and  recommendations  as  he  may  deem  of  value  to  the  people 
of  the  state.     ['15,  c.  71,  §  9,  p.  182.] 

Hist.     '15,  c.  71,   §  9,  p.   182. 

ARTICLE  2. 

REGULATION  OF  FARM  MARKETING. 

Note:  The  act  of  '17,  c.  24,  p.  63,  constituting  this  article  purported  to  amend  '15,  c  71,  §  6 
(79:6).  As  an  amendment  it  did  not  comply  with  Const.  Ill,  IS.  Since  it  is  in  fact  new  legisla- 
tion, it  is  thought  proper  to  treat  it  as  such. 

79:10.  Marketing  farm  products  a  public  interest.  The  business  of 
marketing  farm  products  in  this  state  is  hereby  declared  to  be  affected 
with  a  public  interest  and  to  be  subject  to  regulation  and  control  by  the 
state. 

Hist.  '17,  c.  24,  §  1,  subd.  k,  p.  64.  "Effected" 
corrected  to  "affected."  =s\ 

79:11.  Standards  for  farm  products  and  receptacles.  After  inves- 
tigation and  public  hearing  the  director  may,  from  time  to  time,  as  far  as 
practicable,  establish  and  promulgate  standards  for  open  and  closed  re- 
ceptacles for  farm  products  and  standards  for  the  grade  and  other  classi- 
fication of  farm  products,  by  which  their  quantity,  quality  or  value  may 
be  determined,  and  prescribe  and  promulgate  rules  and  regulations  gov- 
erning the  marks,  brands  and  labels  which  may  be  required  upon  recep- 
tacles for  farm  products  for  the  purpose  of  showing  the  name  and  address 
of  the  producer  or  packer,  the  quantity,  nature  and  quality  of  the  product, 
or  any  of  them,  and  for  the  purpose  of  preventing  deception  in  reference 
thereto :  Provided,  That  any  standard  for  any  farm  product  or  receptacle 
therefor  or  any  requirement  for  making  receptacles  for  farm  products  now 
or  hereafter  established  under  authority  of  the  congress  of  the  United 
States,  shall  forthwith,  as  far  as  applicable  and  practicable,  be  established 
or  prescribed  and  promulgated  by  the  director  as  the  official  standard  or 
requirement  in  this  state:  Provided  further,  That  no  standard  estab- 
lished or  requirement  for  marking  prescribed  under  this  article  shall 
become  effective  until  the  expiration  of  six  months  after  it  shall  have  been 
promulgated.     ['17,  c.  24,  §  1,  subd.  1,  p.  64.] 

Hist.     '17,  c r-24rT^T  subd.  1,  p.  64. 

79:12.  Sale  of  graded  and  ungraded  products.  Whenever  any 
standard  for  the  grade  or  other  classification  of  any  farm  product  becomes 
effective  under  this  article,  no  person  thereafter  shall  pack  for  sale,  offer 
to  sell  or  sell  within  this  state  any  such  farm  product  to  which  such  stand- 
ard is  applicable  unless  it  conforms  to  the  standard,  subject  to  such  rea- 
sonable variations  therefrom  as  may  be  allowed  in  the  rules  and  regula- 
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tions  made  under  this  article :  Provided,  That  any  farm  product  may  be 
packed  for  sale,  offered  for  sale  or  sold  without  conformity  to  the  standard 
or  grade  or  other  classification  applicable  thereto vif  it  is  not  specifically 
described  as  state  graded  or  packed  under  state  standard,  in  accordance 
with  such  regulations  as  the  director  may  prescribe.  ['17,  c.  24,  §  1,  subd. 
m,  p.  64.] 

Hist.     '17,  c.  24,  §  1,  subd.  m,  p.  64. 

79:13.  Inspectors:  Appointment.  Upon  application  of  any  owner 
or  person,  firm,  corporation  or  association  in  charge  of  farm  products, 
the  director  is  authorized  to  appoint,  license  or  designate  persons  to  in- 
spect and  classify  such  farm  products  and  to  certify  as  to  the  grade  or 
other  classification  thereof,  in  accordance  with  the  standards  made  ef- 
fective under  this  article,  and  shall  fix,  assess  and  collect  or  cause  to  be 
collected  the  fees  for  such  services.  Whenever,  after  opportunity  for  a 
hearing  is  afforded  to  any  person  appointed,  licensed  or  designated  under 
this  section,  it  is  determined  by  the  director  that  such  person  has  failed 
to  classify  farm  products  correctly,  in  accordance  with  the  standards 
established  therefor  under  this  article,  or  has  violated  any  provision  of 
this  article  or  of  the  rules  and  regulations  made  hereunder,  the  director 
may  suspend  or  revoke  the  appointment,  license  or  designation  of  such 
person.  Pending  investigation,  the  director  may  suspend  or  revoke  any 
such  appointment,  license  or  designation  temporarily  without  hearing. 
['17,  c.  24,  §  1,  subd.  n,  p.  65.] 

Hist.     '17,  c.  24,  §   1,  subd.  n,  p.  65. 

79:14.  Appeal  from  classification.  The  owner  or  person  in  pos- 
session of  any  farm  product  classified  in  accordance  with  section  13  of 
this  chapter  may  appeal  from  such  classification  to  the  director,  under  such 
rules  and  regulations  as  the  director  may  prescribe,  who  shall  issue  a 
certificate  of  the  grade  or  other  classification  thereof.  ['17,  c.  24,  §  1, 
subd.  o,  p.  65.] 

Hist.     '17,  c.  24,  §   1,  subd.  o,  p.  65. 

79:15.  Prima  facie  evidence  of  classification.  A  certificate  of  the 
grade  or  other  classification  of  any  farm  product  issued  under  this  article 
shall  be  accepted  in  any  court  of  this  state  as  prima  facie  evidence  of  the 
true  grade  or  other  classification  of  such  farm  product  at  the  time  of  its 
classification.     ['17,  c.  24,  §  1,  subd.  p,  p.  65.] 

Hist.      '17,   c.   24,   §    1,   subd.  p,   p.   65. 

79:16.  Penalty  for  violation.  Any  person,  firm,  corporation  or  other 
organization  who  violates  any  provision  of  this  article  or  of  the  rules  and 
regulations  made  under  this  article  for  carrying  out  the  provisions  of  this 
section,  fails  or  refuses  to  comply  with  any  requirement  of  this  article  or 
who  wilfully  interferes  with  the  director,  his  agents  or  employees  in  the 
execution  or  on  account  of  the  execution  of  his  or  their  duties  under  this 
article,  shall  be  guilty  of  a  misdemeanor. 

Hist.     '17,  c.  24,   §    1,  subd.  q,  p.  65;   "of  this  ar-        penal    provision    of   this   subdivision    does    not    apply 
tide"   for  "of  this  section  of  this  act."    For  reason        to  79  :6. 
given  in   headnote   to  this   article,    it  is  thought  the 

ARTICLE  3. 
AGRICULTURAL  STATISTICS. 

79:17.  County  assessor  to  gather  data.  It  shall  be  the  duty  of  the 
several  county  assessors  of  this  state,  at  the  time  of  listing  property  for 
taxation  each  year,  to  require  each  person,  firm,  corporation  or  other 
organization  in  the  county  to  provide  the  following  information,  to  wit: 
Acres  in  cultivation ;  approximate  number  each  of  apple  and  prune  trees 
in  bearing;  approximate  number  each  of  apple  and  prune  trees  not  of 
bearing  age;  acreage  of  perennial  pasture  of  each  variety;  tonnage  of 
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each  variety  of  hay  cut  previous  year;  amount  of  each  variety  of  clover 
and  grass  seed  sold ;  estimate  of  previous  year's  sales  of  butter,  butter  fat, 
milk,  chickens,  eggs,  wheat,  oats,  barley  and  potatoes;  and  each  assessor 
shall  make  a  return  of  such  statements  in  tabulated  form  to  the  county 
auditor  at  the  time  of  returning  the  lists  of  property  for  taxation.  ['17, 
c.  115,  §  1,  p.  395.] 

Hist.     '17,  c.  115,  §   1,  p.  395. 

79:18.      Duties  of  county  officers:      Penalties  for  dereliction.      The 

services  herein  required  of  the  several  assessors  shall  be  performed  at 
the  same  time  that  they  list  property  for  taxation.  They  shall  not  be  paid 
for  such  service  separately,  but  for  the  time  employed  in  collecting  such 
statistics  and  for  listing  property  for  taxation  they  shall  be  allowed  and 
paid  as  for  one  and  the  same  service:  Provided,  That  an  assessor  shall 
receive  no  pay  for  services  as  assessor  except  on  presenting  a  certificate 
from  the  county  auditor  that  he  has  fully  complied  with  the  requirements 
of  the  foregoing  section;  and  it  is  the  duty  of  the  county  auditor,  when 
any  assessor  fails  to  make  proper  and  complete  returns  of  the  statistics 
required  herein,  to  withhold  such  certificates  until  the  work  is  fully  and 
properly  completed  and  to  return  forthwith  the  blanks  to  such  assessor, 
indicating  to  him  the  deficiencies  in  such  statistics  and  what  is  needed  by 
way  of  correction,  and  shall  specify  a  reasonable  time  within  which  such 
assessor  shall  fully  complete  the  work  and  return  the  same  to  the  county 
auditor;  and  it  shall  be  the  duty  of  the  assessor  immediately  to  carry  out 
the  instructions  of  such  auditor  and  return  the  statistics  completed  within 
the  time  prescribed.  In  case  of  his  failure  to  comply  with  such  require- 
ments, such  assessor  shall  forfeit  all  compensation  and  be  subject  to  the 
penalties  prescribed  in  the  next  section,  and  it  is  the  duty  of  the  county 
auditor  to  enter  complaint  against  such  assessor,  and  the  prosecuting 
attorney  of  the  county  shall  prosecute  the  same;  and  any  judgment  or 
penalty  so  recovered  against  any  such  assessor  shall  be  a  lien  against  all 
real  and  personal  property  owned  by  such  assessor.  In  case  any  assessor 
fail  to  complete  such  statistics  and  return  the  same  to  the  county  auditor 
within  the  time  prescribed  after  they  have  been  returned  to  him  by  the 
county  auditor  with  the  proper  instructions  for  completion,  such  county 
auditor  shall  appoint  some  suitable  person  to  collect  or  complete  the  sta- 
tistics for  the  district,  and  such  appointee  shall  perform  such  work  as 
provided  in  the  case  of  a  regularly  chosen  assessor  and  shall  be  entitled 
to  compensation  at  the  same  rate  to  be  paid  as  provided  for  assessors. 
The  failure  of  any  county  auditor  to  require  the  complete  performance 
of  duty  by  assessors  as  herein  provided  or  to  enter  complaint  against  any 
assessor  who  shall  fail  to  perform  his  duty  as  herein  provided,  shall  be 
deemed  a  misdemeanor,  and  such  auditor  shall  be  liable  to  the  penalties 
prescribed  in  the  next  section. 

Hist.     '17,  c.  115,  §  2,  p.  395.     "State's  attorney" 
changed  to   "prosecuting  attorney." 

79:19.  Same.  Any  assessor  or  county  auditor  who  shall  neglect  or 
refuse,  in  whole  or  in  part,  to  perform  the  duties  required  in  the  foregoing- 
sections,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  $50  nor  more  than  $300.  ['17, 
c.  115,  §  3,  p.  396.] 

Hist.     '17,  c.   115,  §   3,   p.   396. 

79 :20.      Additional  duties  of  county  auditor :    Penalty  for  dereliction. 

Each  county  auditor  shall,  upon  request,  furnish  to  the  director  of  farm 
markets  such  information  from  the  county  records  regarding  the  county, 
its  financial  condition,  products  and  other  statistical  information,  as  may 
be  requested  on  blanks  furnished  by  the  director  of  farm  markets,  and 
the  refusal  or  neglect  of  any  county  auditor  to  furnish  such  information 
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within  30  days  from  the  receipt  of  such  request,  shall  be  deemed  a  mis- 
demeanor and  shall  subject  such  auditor  to  the  penalties  prescribed  in 
the  preceding  section.     ['17,  c.  115,  §  4,  p.  397.] 

Hist.     '17,  c.  115,   §  4,  p.  397. 

79:21.  Expense.  The  expenses  incurred  in  procuring  and  furnish- 
ing the  necessary  blanks  for  the  statistical  information  herein  required 
shall  be  paid  from  the  appropriation  of  the  director  of  farm  markets. 
['17,  c.  115,  §  5,  p.  397.] 

Hist.     '17,  c.  115,  §  5,  p.  397. 

ARTICLE  4. 
LICENSING  OF  THRESHERMEN. 

79:22.  Licenses:  Fees.  Any  person,  firm,  corporation  or  associa- 
tion prior  to  engaging  in  the  business  of  threshing  or  hulling  grain,  seeds 
or  other  crops  within  the  state  of  Idaho  shall,  annually  and  prior  to  the 
beginning  of  such  business  each  year,  procure  from  the  director  of  farm 
markets  a  license  to  engage  in  said  business,  and  said  director  shall  issue 
the  same  upon  payment  to  him  by  the  applicant  of  a  license  fee  of  $1. 
['17,  c.  117,  §  1,  first  part,  p.  404.] 

Hist.     *17,  c.  117,   §   1,  first  part,  p.  404. 

79:23.  Disposition  of  fees:  Continuing  appropriation.  All  license 
fees  so  collected  shall  be  accounted  for  by  the  director  of  farm  markets 
and  turned  into  the  state  treasury  as  received.  The  state  treasurer  shall 
credit  all  funds  so  received  to  the  office  of  the  director  of  farm  markets 
and  the  moneys  accumulated  in  said  fund  from  said  license  fees  so  col- 
lected, are  hereby  appropriated  for  the  use  of  the  director  of  farm  mar- 
kets, and  he  is  hereby  authorized  to  expend  said  sums  in  the  same  manner 
as  other  funds  specifically  appropriated  for  the  benefit  of  his  office.  ['17, 
c.  117,  §  1,  last  part,  p.  405.] 

Hist.     '17,  c.  117,  §  1,  last  part.  p.  405. 

79:24.  Records  of  threshermen.  Any  person,  firm,  corporation  or 
association  engaged  in  the  business  of  thresherman  or  seed  huller  under 
the  provisions  of  this  article  shall  keep  such  brief,  simple  records  through- 
out the  season  as  may  be  required  by  the  director  of  farm  markets,  showing 
the  grain  and  seed  of  each  kind  threshed,  when  and  for  whom,  and  shall 
report  the  same  to  the  director  of  farm  markets,  when  called  for,  upon 
blanks  to  be  furnished  by  the  director  of  farm  markets.  ['17,  c.  117,  §  2, 
p.  405.] 

Hist.     '17,  c.   117,  §  2,  p.  405. 

79 :25.  Penalty.  Any  person,  firm,  corporation  or  association  violat- 
ing any  of  the  provisions  of  this  article  shall  be  guilty  of  a  misdemeanor. 
['17,  c.  117,  §  3,  p.  405.] 

Hist.     '17,  c.  117,  §  3,  p.  405. 

ARTICLE  5. 
LICENSING  OF  CREAMERY  PROMOTERS. 

79:26.  Licenses:  Fees.  Any  person,  firm,  corporation  or  other  or- 
ganization desiring  to  engage  in  the  promotion  of  creameries,  cheese  fac- 
tories or  condenseries  within  the  state  of  Idaho  shall  make  application  to 
the  director  of  farm  markets  for  the  issuance  of  a  license  for  that  purpose, 
presenting  with  such  application  for  license  a  full  and  complete  statement 
of  the  proposition  to  be  presented  to  the  community.  Upon  the  issuance 
of  said  license,  a  license  fee  of  $1  shall  be  paid  to  the  director  of  farm 
markets  by  the  applicant.     ['17,  c.  119,  §  1,  first  part,  p.  406.] 

Hist.     '17,  c.    119,   §    1,   first  part,  p.   406. 

79:27.  Disposition  of  fees:  Continuing  appropriation.  All  license 
fees  so  collected  shall  be  accounted  for  by  the  director  of  farm  markets 
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and  turned  into  the  state  treasury,  as  received.  The  state  treasurer  shall 
credit  all  funds  so  received  to  the  office  of  the  director  of  farm  markets 
and  all  moneys  accumulating  in  said  fund  are  hereby  appropriated  for 
the  use  of  the  said  director  of  farm  markets,  and  said  director  is  hereby 
authorized  to  expend  said  funds  in  the  same  manner  as  other  funds  spe- 
cifically appropriated  for  his  office.     ['17,  c.  119,  §  1,  last  part,  p.  406.] 

Hist.     '17,  c.   119,  §   1,  last  part,  p.  406. 

79:28.  Penalty.  Any  person  violating  any  of  the  provisions  of  this 
article  shall  be  guilty  of  a  felony.     ['17,  c.  119,  §  2,  p.  407.] 

Hist.     '17,  c.   119,   §   2,  p.   407. 

ARTICLE   6. 
REGULATION  OF  FARMERS'  COOPERATIVE   CORPORATIONS. 

79:29.  Records  and  reports  of  cooperative  corporations.  Any  co- 
operative corporation  in  which  over  50  per  cent  of  the  outstanding  capital 
stock  is  held  by  farmers  and  which  corporation  is  doing  a  commercial 
business  in  the  state  of  Idaho  shall  keep  its  accounts  and  records  in  a  form 
and  manner  acceptable  to  the  director  of  farm  markets  and  said  accounts 
and  records  shall  be  subject  to  the  inspection  of  said  director  at  any  time. 
The  manager  of  all  such  corporations  shall  also  make  such  reports  cover- 
ing their  financial  and  general  business  conditions  to  the  director  of  farm 
markets  as  may  be  required  by  him.     ['17,  c.  118,  §  1,  p.  406.] 

Hist.     '17,  c.   118,  §   1,  p.  406. 

79:30.  Penalty.  Failure  to  comply  with  any  of  the  terms  of  this 
article  shall  constitute  a  misdemeanor  on  the  part  of  the  said  corporation 
and  on  the  part  of  the  officer,  manager  or  employee  having  charge  of  the 
accounts  and  records  of  said  corporation.     ['17,  c.  118,  §  2,  p.  406.] 

Hist.     '17,  c.   118,   §  2,  p.  406. 

ARTICLE  7. 
PREVENTION   OF   PRICE   DISCRIMINATION. 

79:31.  Discrimination  in  sale  of  agricultural  products.  It  is  hereby 
made  unlawful  for  any  person,  firm,  corporation  or  other  organization  to 
discriminate  between  different  sections,  localities,  communities  or  cities  of 
this  state  in  the  purchase  or  resale  of  agricultural  products,  either  in  the 
raw  or  manufactured  state,  when  such  products  are  purchased  or  sold 
under  recognized  standards  and  grades  after  making  due  allowance  for 
the  difference,  if  any,  in  the  actual  cost  of  transportation  from  the  locality 
of  purchase  in  the  raw  state  to  the  locality  of  manufacture,  or  from  the 
locality  of  manufacture  to  the  locality  of  sale.     ['17,  c.  23,  §  1,  p.  62.] 

Hist.     '17,  c.  23,   §   1,  p.  62. 

79:32.  Records  subject  to  inspection.  All  the  books,  papers  and 
other  records  of  every  person,  firm,  corporation  or  other  organization 
engaged  in  the  business  of  buying  or  selling  farm  products,  shall  be  sub- 
ject to  inspection  by  the  director  of  farm  markets  of  this  state  or  by  his 
deputy,  if  it  shall  appear  to  the  director  of  farm  markets  that  there  are 
reasonable  grounds  to  believe  that  there  has  been  a  violation  of  this  article, 
and  such  person,  firm,  corporation  or  other  organization  shall,  at  such 
times  as  he  shall  prescribe,  make  such  further  verified  returns  having  a 
bearing  on  the  provisions  of  this  article  as  the  director  of  farm  markets 
may  prescribe.     ['17,  c.  23,  §  2,  p.  62.-] 

Hist.     '17,   c.  23,   §   2,  p.  62. 

79:33.  Penalty.  Whoever  shall  violate  any  of  the  provisions  of 
this  article  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  $100  nor  more  than  $1000  for 
each  offense,  and,  if  a  corporation,  may  have  its  charter  or  permit  to  do 
business  in  this  state  forfeited.     ['17,  c.  23,  §  3,  p.  62.] 

Hist.      '17,  c.   23,   §    3,  p.   62. 
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79:34.  Prosecution  by  attorney  general.  If  any  person,  firm,  cor- 
poration or  other  organization  shall  violate  any  of  the  provisions  of  this 
article,  upon  complaint  thereof  by  the  director  of  farm  markets  to  the 
attorney  general,  setting  forth  the  violations  of  this  article  complained  of, 
it  shall  be  the  duty  of  the  attorney  general  to  proceed  in  the  name  of  the 
state  of  Idaho  against  such  person,  firm,  corporation  or  other  organization. 
['17,  c.  23,  §  4,  p.  63.] 

Hist.     '17,  c.  23,  §   4,  p.  63. 

79:35.  Penalty  for  disclosures.  No  person  shall  disclose  any  fact 
or  information  obtained  pursuant  to  or  under  the  provisions  of  this  article 
except  for  the  purpose  of  prosecuting  or  aiding  in  the  prosecution  of  per- 
sons charged  with  the  violation  of  the  terms  of  this  article.  And  any  person 
violating  any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor and  punished  accordingly.     ['17,  c.  23,  §  5,  p.  63.] 

Hist.     '17,  c.    23,    §    5,  p.   63. 

79:36.  Interpretation  of  law.  If  any  section,  subsection,  sentence, 
clause  or  phrase  of  this  article  or  as  the  same  may  be  hereafter  amended, 
is  for  any  reason  held  to  be  unconstitutional  by  any  court  of  competent 
jurisdiction,  the  validity  of  the  remaining  parts  of  this  article  shall  not 
thereby  be  affected  or  impaired.     ['17,  c.  23,  §  6,  p.  63.] 

Hist.     '17,  c.  23,   §  6,  p.  63. 

ARTICLE  8. 
PREVENTION  OF  FRAUD  IN  SACKED  PRODUCTS. 

79:37.  Sacked  products  to  be  sold  by  net  weight.  The  buyer  of 
grains,  vegetables  or  other  farm  products  sold  by  weight  in  sacks  shall 
have  the  right  to  deduct  the  net  weight  of  the  sacks  from  the  total  weight 
before  settling  for  the  same :  Provided,  That  when  the  weight  of  the  said 
sacks  are  so  deducted  said  sacks  shall  belong  to  the  seller,  and  the  buyer 
shall  so  mark  the  said  sacks  as  to  identify  them  properly  and  return  them 
to  the  seller  within  60  days  thereafter  upon  the  seller  paying  the  return 
freight  charges  on  the  same  from  the  point  of  unsacking :  Provided  fur- 
ther. That  this  law  shall  not  apply  where  no  deduction  is  made  for  the 
weight  of  the  sacks.     ['17,  c.  154,  §  1,  p.  481.] 

Hist.     '17,  c.  154,  §    1,  p.  481. 

79 :38.  Civil  liability.  Any  buyer,  as  mentioned  in  the  preceding  sec- 
tion, who  violates  the  provisions  thereof  shall  pay  to  the  seller  named 
therein  the  retail  price  of  all  sacks  not  returned  within  the  60  days,  as 
provided,  and  if  suit  shall  be  started  to  recover  the  same  he  shall  pay  10 
per  cent  in  addition  as  liquidated  damages  and  also  a  reasonable  attor- 
ney's fee  and  costs.     ['17,  c.  154,  §  2,  p.  481.] 

Hist.     '17,  c.   154,  §  2,  p.  481. 

CHAPTER  80. 
HORTICULTURAL  INSPECTION, 

Note:  A  horticultural  law  was  first  enacted  in  1891  ('90-91.  p.  182).  This  act  provided  for  the 
appointment  of  a  horticultural  commissioner  in  each  county  on  application  being  made  therefor. 
It  was  superseded  by  '95,  p.  77.  providing  for  the  appointment  of  a  state  horticultural  inspector, 
which  in  turn  was  repealed  by  '97.  p.  109,  which  first  created  a  board  of  horticultural  inspec- 
tion, and  the  provisions  of  which  were  substantially  the  same  as  those  of  the  present  law,  ex- 
cept that  there  was  no  general  state  inspector,  but  merely  district  inspectors.  This  latter  act 
was  reenacted  by  '99,  p.  122,  and  was  superseded  in  1903  by  the  act  which  formed  the  basis  of 
R.   C.   §§   1310-28.     Frequent  amendments  and  additions  have  since  been  made. 

ARTICLE  1. 
STATE  BOARD  OF  HORTICULTURAL  INSPECTION  AND  ITS  OFFICERS. 

§  1310.  Constitution  of  state  board.  The  state  board  of  horticul- 
tural inspectors  shall  consist  of  five  members,  who  shall  be  appointed  by 
the  governor  of  the  state,  and  shall  hold  their  offices  for  a  term  of  two 
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years,  or  until  their  successors  are  appointed  and  qualified ;  and  in  making 
said  appointments,  the  governor  shall  consider  any  recommendations  made 
by  the  state  horticultural  association  as  the  proper  person  to  be  so  ap- 
pointed. The  regular  term  of  two  members  of  said  board  shall  expire 
on  the  second  Monday  of  January  in  even  numbered  years,  and  the  regular 
terms  of  three  members  thereof  shall  expire  on  the  second  Monday  of 
January  in  odd  numbered  years. 

Before  entering  upon  the  duties  of  his  office,  each  member  of  the  board 
shall  take  and  subscribe  the  official  oath  prescribed  for  state  officers,  which 
oath  shall  be  filed  in  the  office  of  the  secretary  of  State.  The  members  of 
the  board  shall  serve  without  compensation,  but  shall  receive  actual  ex- 
penses incurred  in  attending  meetings  of  the  board. 

Hist.     '03,  p.  347,  §§  1    (amended  '07,  p.  448,  §   1),  Construed:     This  section  vests  discretionary  power 

2,  16  ;  compiled  R.  C.  §   1310  ;  am.  '09,  p.  332,  H.  B.  in  the  governor  in  appointing  members  of  the  board. 

51,  §  1,  subd.  1310  ;  am.  '11,  c.  58,  §  1,  p.  152.     Tern-  He  is  not  confined  to  those  recommended  by  the  hor- 

porary  provisions  relating  to  first  board  omitted.  ticultural    association.      (Sullivan,    J.    dissents.)      In- 

Constitutionality:      This    section    does    not    violate  eard  v-  Barker  (1915)  27  I.  124,  147  P.  293. 
Const.  II,   1,  or  IV,  6.     Ingard  v.  Barker   (1915)   27 
I.    124,   147   P.   293. 

§  1311.  Meetings  and  election  of  officers.  The  state  board  of  horti- 
cultural inspection  shall  elect  its  president  from  among  its  members  an- 
nually, and  the  state  horticultural  inspector  shall  be  ex  officio  secretary 
of  said  board ;  and  each  of  said  officers  shall  hold  his  office  at  the  pleasure 
of  said  board. 

The  secretary  shall  perform  such  duties  as  may  be  prescribed  by  the 
board,  and  said  board  shall  meet  annually  at  such  time  and  place  as  it 
may  determine.     ['11,  c.  58,  §  2,  p.  153.] 

Hist.      '03,    p.    347,    §    3   combined   with    §    21,   en-        compiled    and    reenacted   R.    C.    §    1311  ;   am.    '09,   p. 
acted   '07,   p.   448,   §    1,  modified  by  '05,   p.   54,   §   7  ;        322,   H.  B.  51,  §   1  ;  am.  '11,  c.  58,  §   2,  p.  153. 

§  1312.  Appointment  of  inspector  and  deputies.  The  board  shall 
appoint  a  state  horticultural  inspector,  whose  jurisdiction  shall  extend 
throughout  the  state,  who  shall  receive  a  salary  of  from  $1800  to  $2400 
per  annum,  at  the  discretion  of  the  board,  and  be  allowed  actual  traveling 
and  office  expenses.  The  board  shall  also  divide  the  state  into  districts, 
and  the  state  horticultural  inspector  shall  appoint,  subject  to  the  confirma- 
tion of  the  board,  a  deputy  state  horticultural  inspector  or  inspectors  for 
each  district  so  established,  if  necessary.  The  persons  so  appointed  shall 
be  especially  qualified  for  such  positions  by  reason  of  a  practical  knowledge 
of  horticulture  and  the  pests  incident  thereto.  Their  jurisdiction  shall  be 
limited  to  their  respective  districts.  State  and  district  inspectors  shall  hold 
office  during  the  pleasure  of  the  board.  Said  board  shall  make  an  estimate 
of  the  amount  of  money  available  for  each  district  for  each  year,  and  no 
inspector  shall  incur  any  expense  in  the  discharge  of  his  duties  in  excess 
of  said  estimate  furnished  herein  by  said  board.  The  aggregate  sum  of 
all  estimates  furnished  to  the  various  inspectors  for  any  one  year  must 
in  no  case  exceed  the  amount  available  for  carrying  out  this  chapter  for 
such  year. 

Hist.     '03,  p.  347,  §  4,  modified  by  '05,  p.  54,  §  7  ;        1313;  am.   '11,   c.   58,   §   3,   p.   153.     "Their"  omitted 
compiled    and   reenacted    R.    C.    §    1312  ;    am.    '09,    p.        preceding  "office." 
M22,    H.    B.    51,    §    1,    erroneously    referred    to    as    § 

§  1313.  Compensation  of  deputy  inspectors.  Each  inspector  so  ap- 
pointed shall  receive  as  compensation  for  his  services  as  such  inspector 
the  sum  of  from  $4  to  $6  per  day,  at  the  discretion  of  the  board,  for  each 
day  actually  employed  in  the  discharge  of  his  duties  as  prescribed  in  this 
chapter. 

Hist.      '03,    p.    347,    §    5,    reenacted   R.    C.    §    1313 ;  Cross  ref.     Auditing  of  expense  bills  by  board  of 

am.  '11,  c.  58,  §  4,  p.  154.     Modified  by  acts  compiled        horticultural  inspection:      §    1317. 
in    *    1313a. 

§  1313a.  Salaries  and  expenses.  The  salary  of  the  state  horticul- 
tural inspector,  the  salaries  of  his  deputies,  and  all  necessary  expenses  of 

509 


C.  80  §  1313b  AGRICULTURE 

the  horticultural  work  of  the  state  shall  be  paid  out  of  the  appropriation 
made  for  that  purpose.  The  state  auditor  is  hereby  instructed  and  au- 
thorized to  pay  said  salaries  and  expenses  monthly  by  warrant  upon  the 
said  appropriation,  when  the  said  salaries,  bills  and  expenses  have  been 
approved  and  allowed  by  the  state  board  of  examiners,  as  other  state  bills 
are  allowed  and  approved. 

Hist.     '12,   c.   3,    §   2,  p.   7,   modified  by  '13,  c.   42. 

D.  144. 

§  1313b.  County  funds  for  inspection.  The  county  commissioners 
of  the  several  counties  of  the  state  are  hereby  given  power  to  appropriate 
funds  for  horticultural  inspection  when  the  moneys  allowed  by  the  state 
are  insufficient  to  carry  on  efficient  horticultural  inspection.  ['13,  c.  18, 
§  12,  p.  88.] 

Hist.     R.  C.    §    1326h,   enacted  by  '13,  c.   18,   §    12, 
p.    88.      Renumbered   "1313b"    instead   of    "1326h." 

§  1314.  Bond  of  inspector  and  deputies.  Before  entering  upon  the 
discharge  of  his  duties  the  state  horticultural  inspector  shall  be  required 
to  give  bond  in  the  sum  of  $5000  for  the  faithful  discharge  of  his  duties ; 
and  before  entering  upon  the  discharge  of  their  duties  the  several  district 
horticultural  inspectors  shall  be  required  to  give  bond  in  the  sum  of  $1000 
for  the  faithful  discharge  and  performance  of  their  duties ;  said  bonds  to 
be  approved  by  the  state  board  of  horticultural  inspection,  and  filed  with 
the  secretary  of  said  board.     ['07,  p.  448,  §  1.] 

Hist.      '03,  p.   347,    §   25,   enacted   '07,   p.   448,   §    1, 
reenacted  R.  C.  §   1314. 

§  1315.  Inspection  for  tree  pests  and  diseases.  It  shall  be  the  duty 
of  said  inspectors  or  the  state  inspector,  either  on  their  own  motion  or 
upon  the  complaint  of  interested  parties,  to  enter  and  make  or  cause  to 
be  made  inspection  of  any  field,  rights  of  way  of  any  irrigation  canals, 
railways,  public  highways,  fields,  orchards,  nurseries,  fruit  packing  houses, 
store  rooms,  sales  rooms,  depots  or  other  places  where  fruits  are  grown 
or  stored,  and  of  fruits,  trees,  plants,  vines,  shrubs  or  other  articles  within 
the  state  supposed  to  be  or  liable  to  be  infested  with  pests  or  with  their 
eggs  or  larvae,  or  infested  with  any  contagious  disease  injurious  to  fruits, 
plants,  trees,  shrubs  or  vines,  as  hereinafter  provided.  ['11,  c.  58,  §  5, 
first  part,  p.  154.] 

Hist.      '03,    p.    347,    §    6,    first   part;    am.    R.    C.    §  found   in    '11,    and    correcting   obvious   clerical   error 

1S15,  first  pail,  reenacted  '09,  p.  322,  H.  B.  51,   §   1.  in    '13.      Penal    provision    omitted,    being    duplicated 

subd.   1315,  first  part;  am.   '11,  c.   58,   §  5,  first  part  in   §    1328g. 

of   first   paragraph,    p.    154;    am.    '13,    c.    18,    §    1,    p.  Cross  ref      penaity :     §   I328g. 

81  ;    am.     17,    c.    141,    p.    451,    reenacting    section    as 

§  1315a.  Notice  to  destroy  pests  or  diseases.  If,  upon  any  inspec- 
tion, there  be  found  any  disease  or  pests,  eggs,  larvae  of  any  pests  injurious 
to  fruits,  plants,  trees,  shrubs  or  vines,  the  inspector  shall  notify  the 
owner  or  owners  or  the  person  or  persons  in  charge  or  in  possession  of 
such  places,  fields,  orchards,  nurseries,  trees,  plants,  shrubs,  vines,  fruits 
or  other  articles,  as  aforesaid.  The  inspector  shall  require  such  person  or 
persons  to  eradicate  or  destroy  said  injurious  pests  or  insects  or  their 
eggs  or  larvse  within  a  reasonable  time  to  be  specified.  Said  notice  shall  ' 
be  served  in  person  or  in  writing  on  said  person  or  persons  or  either  of 
them  owning  or  having  in  charge  or  in  possession  such  infested  places, 
rights  of  way,  fields,  orchards,  nurseries,  trees,  shrubs,  vines,  plants,  fruits 
or  other  articles  as  visited  by  the  inspector,  or  it  may  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action.  ['17,  c.  141,  last  part  of  first 
paragraph,  p.  451.] 

Hist.      '03,    p.    347,    part   of    §    6,    reenacted    R.    C.  last  part  of  first  paragraph,  p.  451.     Penal  provision 

part  of   8    1315  ;  am.    '09,   p.   322,   H.    B.   51,   part  of  emitted,  being  duplicated  in  §  1328g. 

S    1,  subd.  1315;  am.  '11,  c.  58,  part  of  §   5,  p.  154;  Cr  ss     ef      penaity:     §  I328g. 

am.    '13,   c.    18,   part  of   §    1,   p.   81;  am.   '17,  c.   141,  - 
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§  1315b.      Abatement  of  infested  premises  as  public  nuisance.     If  the 

owner  or  owners  or  the  person  or  persons  in  charge  or  in  possession  of 
any  highways,  rights  of  way  of  canals  or  railways,  fields,  orchards  or 
nurseries  or  trees  or  plants  or  other  articles  infested  with  any  insect  or 
their  eggs  or  larvae  or  with  any  disease  injurious  to  any  trees,  fruits,  vines, 
shrubs,  plants  or  any  other  articles  infested,  after  having  been  notified  as 
above  to  eradicate  and  destroy  the  same,  shall  fail  or  neglect  or  refuse  so 
to  do,  then  any  and  all  such  places,  public  highways,  rights  of  way,  fields, 
orchards,  nurseries,  trees,  plants,  vines,  fruits  or  other  articles  thus  in- 
fested are  adjudged  and  declared  to  be  a  public  nuisance  and  shall  be  pro- 
ceeded against  as  such,  and  whenever  any  such  nuisance  shall  exist  at 
any  place  in  the  state  or  on  the  property  of  any  nonresident  or  on  any 
highway,  right  of  way  or  field,  as  aforesaid,  or  on  any  property  the  owner 
or  owners  of  which  cannot  be  found  within  the  state,  or  on  any  property 
where  notice  has  been  served  as  aforesaid  or  where  the  owner  or  those  in 
possession  shall  refuse  or  neglect  to  abate  such  nuisance  within  the  time 
specified,  it  shall  be  the  duty  of  the  district  inspector  within  the  county 
wherein  the  nuisance  is  to  be  abated,  or  state  inspector,  or  either  of  them, 
and  he  is  hereby  empowered  to  cause  said  nuisance  to  be  abated  at  once 
by  eradicating  or  destroying  all  said  pests  or  their  eggs  or  larvae,  or  by 
disinfecting  or  destroying  all  fruits,  trees,  vines,  plants,  shrubs,  pits,  scions 
or  other  articles  upon  which  said  fungus  disease  or  pests  or  their  eggs  or 
larvae  may  be  found.  The  expense  of  such  proceedings  shall  be  paid  out 
of  the  general  fund  of  the  state  in  the  same  manner  as  above  set  forth  for 
paying  said  inspectors.  ['17,  c.  141,  first  part  of  second  paragraph,  p.  452.] 

Hist.     '03,  p.  347,  part  of  §   6  ;  am.  R.  C.  part  of  18,   §    1,   first  part  of  second   paragraph,   p.  81  ;   am. 

g    1315  ;   am.   '09,   p.   322,   H.   B.   51,   §    1,   subd.    1315,  '17,   c.    141,    first   part   of   second    paragraph,    p.    452. 

first  part  of  second  paragraph  ;  am.   '11,  c.   58,   §   5,  Penal   provision  omitted,   being  duplicated  in    1328g. 

first  part   of   second   paragraph,    p.    154;   am.    '13,   c.  Cross  ref.     Penalty:     §  1328g. 

§  1315c.  Costs  of  abatement  a  lien.  All  sums  so  paid  for  carrying 
out  the  provisions  of  this  chapter  shall  be  a  legal  charge  against  such 
property  and  if  not  paid  within  30  days  from  the  time  when  demand  there- 
for is  first  made  upon  the  owner  of  such  property  by  the  inspector  abating 
such  nuisance,  shall  be  certified  by  the  said  inspector  to  the  tax  collector 
of  the  county  wherein  the  property  is  situated  and  thereafter  shall  consti- 
tute a  lien  upon  such  property;  and  such  sum  shall  be  added  by  said  tax 
collector  to  the  general  taxes  assessed  against  said  property  which  become 
due  next  thereafter  and  shall  be  collected  by  him  in  the  same  manner  and 
with  the  same  penalties  as  such  other  taxes.  All  such  sums  so  collected 
by  the  tax  collector  shall  be  paid  over  to  the  state  treasurer  and  by  him 
placed  in  the  general  funds  of  the  state.  ['17,  c.  141,  third  paragraph,  p. 
452.] 

Hist.     '03,   p.   347,   §    6,  last  part,   reenacted  R.  C.  graph,    p.    82;    am.    '17,    c.    141,    third   paragraph,    p. 

S    1315,    last   part;   am.    '09,   p.    322,    H.    B.    51,    §    1,  452.      Penal    provision    omitted,    being   duplicated    in 

sjbd.   1315,  last  part  of  second  paragraph,  reenacted  1228g. 

'11.    c.    58,    §    5,    last   part   of    second    paragraph,    p.  Cross   ref.     Penalty:      1328g.      Liability  of  county 

155;   nm.    '13,   c.    18,    §    1,    last  part  of   second   para-  officers:     §  1328. 

§  1316.  Authority  to  enforce  quarantine.  The  state  horticultural 
inspector  and  his  several  deputy  inspectors  are  vested  with  all  the  neces- 
sary authority  to  enforce  quarantine  against  any  infested  fields,  lots, 
rights  of  way,  orchards,  nurseries,  trees,  plants,  buds,  scions,  or  any  other 
place  or  articles  within  the  state,  when  the  same  may  be  liable  to  spread 
contagious  diseases  injurious  to  fruits  or  trees,  or  fruit  crops  of  any  kind, 
and  to  provide  necessary  rules  and  regulations  to  govern  the  same. 

The  state  horticultural  inspector,  upon  the  approval  of  a  majority  of 
the  board,  is  empowered  to  place  quarantine  upon  any  and  all  counties 
within  the  state  of  Idaho,  and  all  states  and  territories  of  the  United 
States,  and  foreign  countries,  against  any  and  all  insect  pests  and  diseases 
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injurious  to  horticultural  or  agricultural  plants  or  products  which  are 
liable  to  be  introduced  into  other  counties  of  the  state  or  into  the  state  of 
Idaho  from  without  the  state ;  and  to  provide  rules  and  regulations  to  gov- 
ern the  same.  All  quarantine  served  on  states  or  territories  or  foreign 
countries  shall  be  signed  by  the  state  horticultural  inspector  and  the  gov- 
ernor of  the  state  of  Idaho,  and  attested  by  the  secretary  of  state  of  the 
state  of  Idaho. 

Hist.      '03,    p.    347,    §    7,    reenacted    R.    C.    §    1316  ;        ted  ;  clause  providing  penalty  for  interference  trans- 
am.   '13,  c.  18,   §  2,  p.  82.     Redundant  phrases  omit-        f erred  to   §    1328h. 

Cross  ref.     Penalty:     §§   1328g,   1328h. 

§  1317.  Reports.  Each  inspector  shall  make  a  detailed  report  of 
all  his  official  acts,  to  the  secretary  of  said  board  on  the  first  day  of  every 
month,  which  report  shall  be  made  under  oath  and  shall  include  a  state- 
ment of  the  number  of  days  actually  and  necessarily  employed  and  miles 
traveled  as  such  inspector  during  said  month,  and  a  detailed  statement  of 
the  amount  due  him  or  to  other  persons,  for  services  or  expenses  incurred 
in  carrying  out  the  provisions  of  this  chapter.  The  secretary  of  said  board 
shall  audit  all  such  bills,  and  shall  submit  them  by  mail  to  each  member 
of  said  board  for  approval  and  signature.  If  approved  by  a  majority  of 
said  board,  said  bills  shall  be  transmitted  to  the  state  auditor,  and  they 
shall  be  audited  and  paid  as  other  claims  against  the  state.  ['03,  p.  347, 
§15.] 

Hist.     '03,  p.  347,  §   15,  reenacted  R.  C.  §  1317. 

§  1317a.  Disposition  of  fines,  etc.  All  fees,  license  moneys,  fines, 
forfeitures  and  penalties  which  the  state  horticultural  inspector  and  his 
deputies  may  lawfully  collect  or  impose  shall  be  paid  over  to  the  state 
treasurer  and  placed  to  the  credit  of  the  general  fund.  For  failure  to  per- 
form the  duty  imposed  upon  him  by  this  section  the  delinquent  .officer  shall 
forfeit  the  sum  of  $1000,  to  be  collected  upon  his  official  bond. 

Hist.     R.  C.  §  1326,  enacted  by  '11,  c.  5S,  §  11,  p.  Cross    ref.      Receipt   and   report  forms   to  be   pre- 

159,  superseded  by  '12,  c.  3,  §  1,  p.  7  ;  am.  '13,  c.  scribed  by  state  auditor:  §  104a.  Suspension  of 
12.   S   3,  p.   145,   §  8,  p.   146.  salary  during  failure  to  report  on  prescribed  forms: 

S   278a. 

ARTICLE   2.  V 

REGULATIONS. 

§  1318.  License  to  import  trees.  No  person,  firm  or  corporation 
shall  hereafter  engage  in  or  continue  in  the  business  of  importing  into  or 
selling  within  the  state  of  Idaho  any  fruit  trees,  forest  trees,  vines,  plants, 
shrubs,  scions,  pits,  or  other  nursery  stock  without  first  making  an  appli- 
cation in  writing  therefor  to  the  state  board  of  horticultural  inspection, 
for  an  annual  nurseryman's  license,  which  application  shall  be  accom- 
panied with  a  good  and  satisfactory  bond  in  the  sum  of  $5000,  to  be  ap- 
proved by  the  state  board  of  horticultural  inspection,  conditioned  for  the 
faithful  observance  of  all  the  provisions  of  this  chapter  and  the  laws  of 
the  state  of  Idaho  by  said  applicant  or  applicants,  or  their  agents  or  rep- 
resentatives. All  nursery  stock,  fruit  trees  or  horticultural  plants  sold  or 
delivered  by  such  licensee  shall  be  true  to  name  and  variety  as  repre- 
sented: Provided,  That  no  liability  shall  be  attached  by  reason  of  stock 
being  untrue  to  name  unless  at  least  5  per  cent  of  any  variety  in  any  order 
shall  prove  untrue  to  name :  Provided  further,  That  as  soon  as  said  appli- 
cation is  received  and  said  bond  approved  it  shall  be  the  duty  of  the  secre- 
tary of  the  board  of  horticultural  inspection  to  issue  an  annual  nursery- 
man's license  to  such  applicant  or  applicants  showing  compliance  upon  the 
part  of  said  applicant  or  applicants  with  the  provisions  of  this  section. 
For  each  annual  nurseryman's  license  issued  by  the  board  under  this  sec- 
tion a  fee  of  $10  shall  be  charged ;  said  license  issued  by  the  board  of  horti- 

512 


HORTICULTURE  C.  80  §  1322 

cultural  inspection  shall  entitle  person  or  persons,  firm  or  corporation  in 
whose  name  or  names  said  license  was  issued  to  carry  on  said  business 
within  the  state  of  Idaho;  and  in  case  said  person  or  persons,  firm  or  cor- 
poration changes  name  or  adds  new  partners,  a  new  bond  becomes  neces- 
sary, and  must  be  executed  and  delivered  to  the  secretary  of  the  horticul- 
tural inspection  board  before  any  further  business  can  be  transacted  by 
such  person,  persons,  firm  or  corporation.     ['13,  c.  18,  §  3,  p.  83.] 

Hist.  '03,  p.  347,  §  8,  reenacted  R.  C.  §  1318;  Obligation:  The  bond  required  to  be  given  under 
am.  '11,  c.  58,  §  8,  p.  156  ;  am.  '13,  o.  18,  §  3,  p.  this  section  requires  the  dealer  to  comply  with  all 
83.  Penal  provision  omitted,  being  duplicated  in  laws  relating  to  or  concerning  nursery  stock.  lb. 
S  1328g.  Civil  liability  other  than  on  bond:  Where  con- 
Cross  ref.  Penalty:  §§  1328g,  1328i.  Other  pro-  tract  for  sale  of  fruit  trees  provides  that  any  stock 
visions  requiring  trees  to  be  true  to  name:     §   1323.  ?7nich  does  not  prove  true  to  name  is  to  be  replaced 

.  free  or  purchase  price  refunded,  such  contract  con- 
Contracts  void:     sales  and  contracts  made  in  vio-  tains  an  implied  condition   precedent,  for  breach   of 
lation  of  this  section  are  void.     Land  v.  Hea  (1911)  which    buyer    is    entitled   to    compensatory    damages. 
'10   I.    250,    118   P<   506.  Austin  v.   Brown  Bros.    (1917)    30  I.   167,   164  P.  95. 

Proper  party   plaintiff:      The   action   was   properly  Same:      Measure  of   damages:      Where  fruit  trees 

brought    by    the   state   of    Idaho   to   and    for   the  use  are   sold  under   warranty  that  they  are   of   the   kind 

and   benefit  of   the    injured   person.      The   bond   pro-  selected   and    they  prove  not   to   be,   the   measure  of 

vided  by  this  section  runs  to  the  state  as  obligee,  no  damages  is  the  difference   in  value  between   orchard 

provision  being  contained  in  the  act  that  any  person  actually    grown    from   trees   received,    and    the   value 

aggrieved  or  injured  can   sue  thereon.     S.  to  use  of  such   orchard   would   have   had   if   trees  had   been   as 

McFarland    v.    Pioneer    Nurseries    Co.    (1914)    26    I.  warranted.      Graham    v.    Brown    Bros.    (1917)    30    I. 

332,    143  P.  405.  651,   168  P.   9. 

§  1319.  Imported  trees  to  be  fumigated  before  sale,  No  person, 
firm  or  corporation  after  importing  into  the  state  any  fruit  trees,  forest 
trees,  vines,  plants,  shrubs,  scions,  pits  or  other  nursery  stock,  shall  sell 
or  offer  for  sale  or  dispose  of  the  same  without  first  thoroughly  fumigating 
the  same  with  hydrocyanic  gas,  unless  said  fruit  trees,  forest  trees,  vines, 
plants,  shrubs,  scions,  pits  or  other  nursery  stock  be  accompanied  by  a  cer- 
tificate from  a  competent  person  duly  authorized  by  law  in  the  state,  terri- 
tory or  district  wherein  said  stock  was  grown,  showing  that  the  said  stock 
had  been  properly  fumigated,  or  disinfected  by  hydrocyanic  gas  before 
being  shipped.     ['03,  p.  347,  §  9.] 

Hist.     '03,  p.  347,  §  9,  reenacted  R.  C.   §   1319.  Cited:     Land  v.  Hea  (1911)    20  I.  250,   118  P.  506. 

Cross  ref.     Penalty:     §   1328i. 

§  1321.  Certain  trees  to  be  destroyed.  All  peach,  nectarine,  apri- 
cot, plum,  prune,  almond  or  other  trees  budded  or  grafted  on  peach  stock 
or  roots ;  all  peach  or  other  pits,  cuttings,  buds  or  scions,  raised  or  grown 
in  a  district  where  peach  yellows  or  peach  rosette  is  known  to  exist,  are 
hereby  prohibited  from  being  offered  for  sale,  gift,  distribution,  transpor- 
tation or  planting  within  the  state  of  Idaho.  Any  person  or  persons,  deal- 
ers, shippers,  transportation  companies,  or  their  agents,  who  shall  be  in 
the  possession  of  any  such  property  for  any  purpose,  shall,  when  required 
by  the  inspector,  burn  the  same  without  delay.     ['03,  p.  347,  §11.] 

Hist.     '03,  p.  347,  §   11  ;  am.  R.  C.  §   1321. 
Cited:     Land  v.  Hea  (1911)   20  I.  250,  118  P.  506. 

§  1322.  Sale  of  diseased  trees  prohibited.  Fruit  of  any  kind,  trees, 
plants,  shrubs,  cuttings,  grafts,  buds,  seeds,  scions,  pits  or  other  articles 
of  any  kind,  grown  in  any  foreign  country  or  in  any  of  the  United  States, 
or  territories,  infested  by  any  insect  or  insects  or  their  eggs  or  larvae,  or 
by  any  fungus  diseases  or  their  germs  known  to  be  injurious  to  fruit  or 
fruit  trees,  or  other  trees,  plants,  vines,  shrubs,  or  other  articles  liable  to 
spread  contagion,  are  hereby  prohibited  from  being  offered  for  sale,  gift, 
distribution,  transportation  or  planting  in  any  county  in  this  state  unless 
the  same  shall  have  been  examined  by  the  state  inspector  or  his  deputy 
for  such  district,  and  if  found  diseased  or  infested,  they  shall  have  been 
thoroughly  disinfested  in  such  manner  as  may  be  required  by  the  inspector, 
the  owner  to  pay  the  expense  of  such  disinfection. 

All  consignments  of  fruit  trees,  forest  trees,  vines,  plants,  shrubs, 
scions,  pits  or  other  nursery  stock  shipped  into  this  state,  shall,  whether 
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bearing  certificate  of  inspection  or  not,  be  inspected  by  the  inspector  of 
the  district  into  which  such  consignments  are  shipped.  If  any  consign- 
ment is  found  to  be  infected  with  any  insect,  pest  or  fungus  disease,  the 
cost  of  inspection  shall  be  a  charge  or  lien  against  such  consignment  and 
shall  be  paid  before  the  consignment  may  be  released  by  the  inspector. 

No  consignment  shipped  from  without  the  state  shall  be  released  by 
any  transportation  company  until  the  same  shall  have  been  inspected  by 
the  inspector  of  the  district  where  such  consignment  shall  have  been 
shipped;  and  it  is  hereby  made  the  duty  of  transportation  companies  to 
notify  the  inspector  of  any  district  to  which  any  consignment  of  nursery 
stock  has  been  shipped  of  the  arrival  of  such  shipment,  and  such  inspector 
or  one  of  his  deputies  shall  forthwith  inspect  such  consignment.  ['11,  c. 
58,  §  9,  p.  157.] 


Hist.      '03,   p.    347,    §    12,   reenaoted   R.   C.    §    1322  ; 
am.   *11,  c.  58,   §  9,  p.   157. 

Cross   ref.     Penalty:      §    1328j. 


Cited:  Land  v.  Hea  (1911)  20  I.  250,  118  P.  506; 
S.  v.  Pioneer  Nurseries  Co.  (1914)  26  I.  332,  143 
P.  405. 


§  1323.  Trees  to  be  marked  before  shipment.  Any  person  or  per- 
sons shipping  fruit  trees  of  any  kind,  shrubs,  vines,  scions,  cuttings,  or 
plants  within  the  state  shall  affix  to  each  package,  bundle  or  parcel  con- 
taining the  same,  a  distinct  mark,  stamp  or  label,  snowing  the  name  of  the 
shipper  or  grower,  the  locality  where  grown,  and  the  age  and  true  name 
of  the  variety  of  said  trees,  shrubs,  vines,  grafts,  scions,  cuttings,  plants 
or  buds;  also  any  person  or  persons  or  corporation,  his  or  their  agents, 
selling  or  offering  for  sale,  fruit  or  trees  of  any  kind  shall  affix  to  each 
package  a  distinct  mark  or  label  showing  the  kind  and  quality  of  the  same, 
the  name  of  the  grower  or  shipper  and  locality  where  grown. 

Before  any  nursery  stock  mentioned  in  this  chapter  shall  be  shipped 
or  packed  for  shipment  within  the  state  of  Idaho,  the  same  shall  be  in- 
spected, root  and  branch,  at  the  nursery  from  which  it  is  taken,  and  a  cer- 
tificate of  inspection  issued  therefor.  Inspection  must  be  made  by  a  dis- 
trict inspector  or  deputy  district  inspector  and  such  inspection  shall  be 
paid  by  the  nurseryman  at  the  rate  of  $6  per  day. 

Upon  receipt  at  destination  of  any  invoices  of  fruit  trees,  plants  or 
nursery  stock  from  without  the  state,  it  shall  be  the  duty  of  the  freight 
agent,  express  agent,  or  other  transportation  company's  employee  having 
such  shipment  of  fruit  trees,  plants,  or  nursery  stock  in  charge,  to  notify 
the  inspector  within  whose  jurisdiction  said  invoice  is  received  of  the 
receipt  of  said  shipment,  naming  consignor  and  consignee,  and  the  approxi- 
mate weight  or  number  of  plants  or  trees  in  said  shipment,  and  that  said 
nursery  stock  is  ready  for  inspection,  notification  to  be  made  by  mail,  tele- 
graph or  telephone,  and  to  hold  such  shipment  for  inspection  by  said  in- 
spector before  delivering  said  plants  or  nursery  stock  to  the  consignee; 
and  the  person,  firm  or  corporation  receiving  such  nursery  stock  shall  be 
required  to  pay  the  necessary  expenses  of  said  inspection :  Provided,  That 
said  invoice  need  not  be  held  for  more  than  one  week  after  notification,  as 
herein  provided,  is  made  to  the  inspector.     ['13,  c.  18,  §  5,  p.  84.] 


Hist.  '03,  p.  347,  §  13,  reenacted  R.  C.  §  1323; 
am.  '11,  c.  58,  §  10,  p.  157;  am.  '13,  c.  18,  §  5,  p. 
84.  Penal  provision  omitted,  being  duplicated  in 
§    1328g. 

Cross  ref.  Penalty:  §  1328g.  Other  provisions 
requiring   trees  to  be  true  to  name :      §    1318. 

Embraced  in  title:  This  section  deals  directly  and 
primarily  with  horticultural  matters,  and  comes 
within  the  purview  of  the  title  of  the  act  and  is 
germane  to  the  subject  of  horticulture.  S.  v.  Pio- 
neer Nurseries  Co.   (1914)    26  I.  332,  143  P.  405. 


Purpose:  This  is  for  the  protection  of  the  pur- 
chaser as  well  as  to  give  certain  information  to  the 
horticultural  inspectors.  A  purchaser  might  be  in- 
jured more  by  the  failure  of  the  seller  to  deliver 
him  the  kind  of  trees  purchased  than  he  would  be 
by  delivering  him  trees  infected  with  insects  or  dis- 
ease, since  the  insects  or  disease  might  be  gotten 
rid  of  while  a  seedling  or  some  inferior  kind  of 
apple  tree  could  not  be  easily  changed  to  a  standard 
variety.  S.  v.  Pioneer  Nurseries  Co.  (1914)  26  I. 
332,    143  P.   405. 


§  1324a.      License  to  purchase  infected  fruits  for  by-products.      All 

persons,  firms  or  corporations  engaged  in  the  manufacture  of  canned 
fruits,  evaporated  or  dried  products,  fruit  preserves,  jellies,  butters,  cider 
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and  other  fruit  by-products  within  the  state  of  Idaho  shall  procure  from 
the  board  of  horticultural  inspection  a  license  permitting  the  purchase  of 
infected  fruits  to  be  used  in  the  manufacture  of  by-products  only  as  herein 
provided.  Said  license  shall  be  $10  per  annum,  and  shall  continue  in  force 
for  one  year  from  the  date  of  issue :  Provided,  That  it  shall  not  be  neces- 
sary for  any  grower  to  procure  such  license  for  the  manufacture  of  his 
own  production  into  the  by-products  above  mentioned,  or  for  the  gift,  sale 
or  distribution  of  such  by-products.     ['13,  c.  149,  §  1,  p.  517.] 

Hist.  R.  C.  §  1324a,  enacted  by  '13,  c.  149,  §  1, 
•>.  517.  Penal  provision  omitted,  being  duplicated 
in    §    1328g. 

Cross  ref.     Penalty:     §   1328g. 

§  1325.  Sale  of  infected  fruit  prohibited.  It  shall  be  unlawful  to 
sell,  or  offer  to  sell,  or  have  in  one's  possession  for  sale  or  barter,  any  fruit 
which  is  or  has  been  infected  with  San  Jose  scale,  apple  scab,  or  the  larva 
or  larvae  of  the  coddling  moth,  or  the  peach  twig  borer,  and  the  fact  that 
such  fruit  bears  the  marks  of  San  Joe  scale,  apple  scab,  or  is  worm-eaten 
by  the  larva  or  the  larvae  of  the  coddling  moth  or  the  peach  twig  borer, 
shall  be  deemed  conclusive  evidence  that  such  fruit  is  infested  within  the 
meaning  of  this  section;  and  it  is  hereby  made  the  duty  of  the  state  hor- 
ticultural inspector  and  the  several  deputy  inspectors  to  prevent  the  sale 
of  such  infected  fruit,  and  they  are  hereby  given  power  to  seize  and  des- 
troy such  infected  fruit  whenever  they  shall  find  that  the  same  has  been 
packed,  sold,  shipped  or  offered  for  sale  or  is  being  held  in  any  warehouse, 
store,  salesroom  or  other  place  for  the  purpose  of  being  sold,  bartered, 
shipped  or  exposed  for  sale  or  bater :  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  the  utilization  of  such  infected  fruit  in 
the  manufacture  of  canned  fruit,  evaporated  or  dried  products,  fruit  pre- 
serves, jellies,  butters,  cider  or  other  fruit  by-products  within  the  state, 
as  provided  in  section  1324a. 

The  state  horticultural  inspector  is  hereby  empowered  to  make  the 
necessary  rules  and  regulations  for  the  carrying  out  of  the  provisions  of 
this  section.    ['13,  c.  149,  §  2,  p.  518.] 

Hist.      '03,   p.   347,    §    22,   enacted  '07,  p.   448,    §    1,        c.    149,    §    2,   p.   518.     Penal  provision   omitted,  being 
reenacted   R.   C.   §    1325  :   am.   '09,   p.   322,   H.    B.    51,        duplicated  in   §    1328g. 
g   1,  subd.  1325;  am.  '11,  c.  58,  §  6,  p.  155;  am.  '13,  Cross  ref      penalty :     §   1328g. 

§  1326.  Nursery  agents  to  procure  certificate.  All  persons,  firms 
or  corporations  complying  with  the  provisions  of  section  1318,  by  filing 
bond  with  the  state  board  of  horticultural  inspection,  shall,  upon  approval 
of  such  bonds,  be  entitled,  in  addition  to  the  annual  nurseryman's  license, 
as  provided  for  in  section  1318,  to  such  additional  agent's  annual  certifi- 
cates as  he  or  they  shall  demand  upon  the  payment  of  $1  each  for  said 
annual  agent's  certificate.  Such  agent's  annual  certificate  shall  entitle  the 
holder  thereof  to  represent  as  agent  the  person,  firm  or  corporation  named 
in  said  annual  nurseryman's  license  in  all  matters  relating  to  the  business 
for  which  said  original  annual  nurseryman's  license  was  issued;  and  it 
shall  be  unlawful  for  any  person  or  persons  to  sell  or  solicit  orders  for  the 
sale  of,  or  to  deliver  or  cause  to  be  delivered  any  fruit  trees,  forest  trees, 
vines,  plants,  shrubs,  scions,  pits  or  other  nursery  stock,  without  first 
obtaining  such  annual  agent's  certificate.  Said  annual  agent's  certificate 
must  be  obtained  by  the  holder  of  an  original  nurseryman's  license.  All 
annual  licenses  and  certificates  issued  under  this  section  shall  run  for  a 
period  of  one  year  from  the  date  thereof :  Provided,  That  no  agent's  cer- 
tificate shal  be  in  force  beyond  the  date  of  cancellation  of  any  nurseryman's 
license  under  which  said  certificate  has  been  procured.  ['13,  c.  18,  §  7, 
p.  86.] 

Hist.      '03,  p.  347,   §   23,  enacted  by  '07,   p.   448,    §        Penal  provision  omitted,  being  duplicated  in  §  1328g. 
1,  reenacted  R.  C.  §   1326;  am.  '13,  c.  18,  §  7,  p.  86.  Cross   ref.     Penalty:      §    1328g. 
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§  1326a.  Destruction  of  infected  packing.  The  packing  in  and 
around  any  and  all  shipments  of  nursery  stock  received  from  without  the 
state  shall  be  destroyed  by  burning,  if  infection  is  found  upon  the  same. 
['11,  c.  58,  §  11,  p.  158.] 

Hist.     R.  C.   §    1326a,   enacted  by  '11,  c.  58,   §    11,  Cross   ref.     Penalty:      §  1328J. 

p.   158. 

§  1326b.  Spraying  for  codlin  moth.  All  apple  and  pear  trees  of 
bearing  age  within  the  state  of  Idaho  infested  or  known  to  be  infested  at 
any  previous  season  with  codlin  moth  shall  be  sprayed  at  least  two  times 
each  season  with  arsenate  of  lead  solution  or  its  equivalent,  first  spraying 
to  be  made  within  30  days  after  the  first  appearance  of  the  blossoms  on 
the  tree,  second  spraying  within  20  days  from  time  of  first  spraying. 
['13,  c.  18,  §  8,  p.  86.] 

Hist.     R.   C.   §  1326b,   enacted  by   '11,   c.   58,   §11,  Cross  ref.     Penalty:     §    1328g. 

p.   158  ;  am.   '13,  c.   18,   §  8,  p.   86.     Penal   provision 
omitted,    being   duplicated    in    §    1328g. 

§  1326c.      Lime  and  sulphur  spray  solution:      Labeling:     Standard. 

All  spray  solution  known  as  a  lime  and  sulphur  liquid  shall  be  conspicu- 
ously labeled  as  to  the  strength  of  the  solution  showing  a  guaranteed 
strength  of  lime  and  sulphur  combined  in  solution  as  sulphates  and  sul- 
phides, of  which  solution  not  less  than  70  per  cent  by  weight  shall  be 
sulphur,  and  such  label  or  labels  shall  also  contain  a  direction  as  to  the 
proportions  of  water  to  be  used  in  any  mixture  containing  a  4  per  cent 
solution  by  weight  of  lime  and  sulphur  combined  as  sulphates  and  sul- 
phides, of  which  solution  not  less  than  70  per  cent  by  weight  shall  be 
sulphur.    ['13,  c.  18,  §  9,  p.  87.] 

Hist.     R.   C.   §    1326c,  enacted  by   '11,   c.  58,    §    11,  Cross  ref.     Penalty:      §    1328g. 

p.    159:   am.   '13,   c.   18,   §   9,  p.   87.     Penal   provision 
omitted,  being  duplicated  in   §    1328g. 

§  1326d.  Same:  Contracts.  All  contract  or  custom  sprayers  using 
what  is  known  as  the  lime  sulphur  solution  shall  use  a  solution  containing 
at  least  4  per  cent  solution  by  the  weight  of  lime  and  sulphur,  combined 
with  sulphates  and  sulphides,  of  which  solution  not  less  than  70  per  cent 
by  weight  shall  be  sulphur,  and  any  contract  or  custom  sprayer  using  a 
weaker  solution  than  is  herein  provided  shall  not  be  entitled  to  charge  or 
collect  for  his  services  in  applying  the  same  unless  such  services  have 
been  rendered  pursuant  to  a  written  contract  expressly  authorizing  the 
use  of  a  weaker  solution.     ['13,  c.  18,  §  10,  p.  87.] 

Hist.     R.   C.   §    1326d,  enacted  by  '11,  c.   58,   §    11, 
p.   159  ;  am.  '13,  c.  18,  §   10,  p.  87. 

§  1326g.  Arsenate  of  lead  spray  solution:  Standard.  All  contract 
or  custom  sprayers  using  what  is  known  as  the  arsenate  of  lead  solution 
for  the  purpose  of  controlling  the  codlin  moth  shall  use  a  solution  con- 
taining not  less  than  2V2  pounds  of  arsenate  of  lead  to  each  50  gallons  of 
water.  Each  contract  or  custom  sprayer  spraying  for  the  control  of  the 
codlin  moth  must  maintain  a  force  of  at  least  150  pounds  pressure  per 
square  inch  of  surface  in  the  cylinder  of  his  spray  pump,  and  must  be 
equipped  with  such  machinery  that  he  can  spray  with  direct  force  into  the 
calyx  of  the  flower. 

All  arsenate  of  lead  sold  for  the  purpose  of  being  manufactured  into 
arsenate  of  lead  solution  shall  contain  not  more  than  50  per  cent  water, 
not  less  than  12%  per  cent  arsenic  oxide,  and  not  more  than  three-fourths 
of  1  per  cent  water  soluble  arsenic  oxide. 

Hist.     R.   C.   §    1326g,  enacted  by  '13,   c.   18,   §    11,        sentence  changed  to  singular;  penal  provision  omit- 
p.    87.      "Of"    between    "contract"   and   "custom"    in        ted,  beeing  duplicated  in   §   1328g. 
first    sentence    changed   to    "or"  ;    subject    of    second  Cross   ref.     Penalty :      §   1328g. 
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§  1328.  Liability  of  county  officers.  All  county  officers  shall  be 
liable  on  their  official  bonds  for  the  proper  performance  of  any  duties 
imposed  by  this  chapter.    ['03,  p.  347,  §  17.] 

Hist.     '03,  p.  347,  §  17,  reenacted  R.  C.  §   1328. 

ARTICLE  3. 
PENAL   PROVISIONS. 

§  1328g.  Violations  of  law  and  of  regulations.  Any  person,  per- 
sons, firms,  corporation,  dealers  or  shippers  violating  any  of  the  provi- 
sions of  sections  1315,  1315a,  1315b,  1315c,  1316,  1318,  1323,  1324a,  1325, 
1326,  1326b,  1326c,  1326g  or  1328i,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  in  a  sum  not  less  than 
$25  nor  more  than  $300,  together  with  all  costs  of  suit. 

Any  neglect  or  refusal  to  comply  with  the  orders  of  the  state  inspector 
or  his  deputies  made  in  pursuance  of  the  provisions  of  this  chapter  shall 
constitute  a  misdemeanor,  and  shall  be  punished  as  provided  in  this  section. 

Any  fines  assessed  under  the  provisions  of  this  section  may  be  col- 
lected by  execution  against  the  property  of  the  judgment  debtor,  and  if 
the  property  is  not  sufficient  to  pay  such  fine,  the  judgment  debtor  shall 
be  liable  to  imprisonment  in  the  county  jail  for  a  term  not  exceeding  one 
day  for  each  $2  of  said  fine. 

Hist.  '03,  p.  347,  §§  14,  18 ;  compiled  and  re-  added  because  of  subdividing  thereof  herein :  §§ 
enacted  R.  C.  §  1324  ;  am.  '13,  c.  18,  §  6,  p.  85.  1324a,  1325  added  on  authority  of  '13,  c.  149,  p. 
Renumbered  "1328g"   instead  of  "1324";   §§   1315a-c        517;  reference  to  §  1320  changed  to  §  1328i. 

§  1328h.  Penalty  for  interference.  Any  person  interfering  directly 
or  indirectly  with  the  state  horticultural  inspector  or  the  several  deputy 
inspectors  in  the  enforcement  of  the  horticultural  laws  shall  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall  be  fined  as  pro- 
vided in  section  1328g. 

Hist.  '13,  c.  18,  part  of  §  2,  p.  82,  amending  "1316";  "And  it  is  further  provided"  omitted; 
R.    C.     §     1316.       Renumbered    "1328h"    instead    of        "1328g"  for  "1324." 

§  1 328i.  Violation  of  sections  a  misdemeanor.  Any  person,  persons, 
firms  or  corporations,  his  or  their  agents,  who  shall  bring  or  import  into 
the  state  fruit  trees,  forest  trees,  vines,  plants,  shrubs,  scions,  pits  or  other 
nursery  stock  with  intent  to  sell  or  dispose  of  the  same,  without  first  mak- 
ing application  to  the  state  board  of  horticultural  inspection,  filing  the 
necessary  bonds  and  securing  the  annual  nurseryman's  license  provided 
for  in  section  1318,  or  who,  having  imported  said  fruit  trees,  forest  trees, 
vines,  plants,  shrubs,  scions,  pits  or  other  nursery  stock  into  the  state 
with  intent  to  sell  or  dispose  of  the  same,  or  any  part  thereof,  without  first 
notifying  the  state  horticultural  inspector  or  the  deputy  district  inspector 
thereof  or  having  said  fruit  trees,  forest  trees,  vines,  plants,  shrubs, 
scions,  pits  or  other  nursery  stock  fumigated,  as  provided  in  section  1319, 
or,  where  found  infested,  shall  fail  or  refuse  to  destroy  or  disinfect  the 
same,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  there- 
of, shall  be  fined  as  provided  by  section  1328g.     ['13,  c.  18,  §  4,  p.  84.] 

Hist.     '03,  p.  347,   §   10,  reeenacted  R.  C.  §   1320;  Cited:      Land    v.    Hea    (1911)    20    I.    250,    118    P. 

am.   '13,  c.   18,   §   4,  p.  84.     Renumbered   "1328i"  in-        506;   S.   v.   Pioneer   Nurseries   Co.    (1914)    26   I.    332, 
stead  of  "1320"  ;  "1328g"  for  "1324."  143  P.   405. 

§  1328j.  Violations  of  §§  1322,  1326a.  Any  person,  firm  or  cor- 
poration engaged  in  the  business  of  dealing  or  handling  nursery  stock  with- 
in this  state  who  shall  violate  any  of  the  provisions  of  §  1322  or  §  1326a 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  accordingly. 

Hist.  R.  C  §  1326e,  enacted  by  '11,  c.  58,  §  11,  affected  by  amendment  of  1913  to  which  this  pro- 
p.  159,  as  modified  by  '13,  c.  18,  §  80,  §§  1322  and  vision  is  applicable.  Renumbered  "1328j"  instead 
1326a  being   the   only    sections   of   the   1911    act   un-        of   "1326e." 
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CHAPTER  81. 
FORESTRY  TRACTS. 

Note:  The  purpose  of  this  chapter  is  expressed  in  the  preamble  to  the  act  from  which  it  is 
taken  as  follows:  The  legislature  of  the  state  of  Idaho,  acting  under  the  sanction  of  £onst. 
VII,  5,  in  order  to  encourage  the  growing  of  nut-bearing,  hardwood  and  other  merchantable 
forest  trees,  at  present  almost  entirely  neglected  in  the  agricultural  sections  of  this  state,  and 
by  so  doing  to  increase  the  material  resources  of  this  state,  deems  it  both  necessary  and  just 
that  the  tracts  whereon  they  are  grown  be  exempted  from  taxation  during  a  limited  period, 
when,  while  the  trees  are  too  small  to  have  any  commercial  value,  the  land  itself  cannot  be  used 
for  any  other  purpose. 

81:1.  Definition  of  forestry  tract.  A  forestry  tract,  under  the  pro- 
visions of  this  chapter,  is  a  tract  of  land : 

1.  Patented  under  the  agricultural  land  laws  of  the  United  States 
or  of  this  state. 

2.  Not  exceeding  20  acres  in  area  to  each  claimant  of  the  benefits  of 
this  act. 

3.  Not  valuable,  by  reason  of  location,  roughness  or  character  of  soil, 
for  the  raising  of  ordinary  agricultural  crops. 

4.  Not  containing  any  growth  of  native  timber ;  and 

5.  Planted,  subject  to  the  regulations  prescribed  in  this  act,  to  nut- 
bearing,  hardwood  or  other  merchantable  forest  trees.  ['17,  c.  112,  §  1, 
p.  391.] 

Hist.     '17,  c.  112,  §   1,  p.  391. 

81 :2.      Regulations  for  planting  and   caring  for  forestry  tract.      In 

order  to  be  entitled  to  the  benefits  of  this  chapter  a  claimant  must  plant 
and  care  for  a  forestry  tract,  subject  to  the  following  regulations : 

1.  Such  species  of  trees  shall  be  planted,  in  such  number  and  in  such 
manner,  as  shall  be  prescribed  or  recommended  by  the  forestry  depart- 
ment of  the  university  of  Idaho. 

2.  A  forestry  tract  shall  be  cultivated  and  cared  for  under  the  super- 
vision and  subject  to  the  regulations  prescribed  by  the  forestry  department 
of  the  university  of  Idaho. 

3.  A  forestry  tract  shall  be  kept  clear  of  underbrush  or  other  refuse 
calculated  to  damage  the  trees  or  render  them  subject  to  the  menace  of  fire. 

4.  Trees  shall  be  protected  against  stock,  rabbits  and  rodents,  and 
where  there  is  danger  of  deep  snow,  shall  be  protected  therefrom  while 
small. 

5.  No  trees  shall  be  cut  upon  a  forestry  tract  during  the  period  of 
exemption  herein  prescribed,  except  for  the  purpose  of  necessary  thinning. 
['17,  c.  112,  §  2,  p.  391.] 

Hist.     '17,  c.  112,  §  2,  p.  391. 

81 :3.      Duties   of   forestry   department   of   the   university  of   Idaho. 

The  forestry  department  of  the  university  of  Idaho  is  hereby  authorized 
and  directed  to  make  such  general  rules  and  regulations  relating  to  the 
planting  and  cultivation  of  forestry  tracts,  and  such  specific  recommenda- 
tions to  claimants  hereunder,  as  are  necessary  to  carry  out  the  intent  of 
this  chapter. 

So  far  as  its  facilities  and  resources  will  permit,  the  said  department 
shall  exercise  supervision  over  the  planting  and  care  of  forestry  tracts,  to 
the  end  that  the  growing  of  nut-bearing,  hardwood  and  other  merchantable 
forest  trees,  in  accordance  with  modern  scientific  and  economic  principles, 
may  be  encouraged  in  this  state. 

The  forestry  department  of  the  university  of  Idaho  shall  furnish  any 
assessor  of  the  state,  upon  demand,  a  certificate,  showing  to  what  extent 
within  its  knowledge  the  provisions  of  this  law  have  been  complied  with 
by  any  claimant. 

Hist.     '17,   c.   112,    §§   3,   6,   p.   392;   remainder  of 
§  6  compiled  in  revenue  law  ('11,  c.  58,  §  5,  p.  177.) 
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81 :4.  Forestry  tracts  subject  to  inspection.  Forestry  tracts  are 
subject  to  inspection  under  the  general  laws  of  the  state  relating  to  horti- 
culture. The  state  horticultural  inspector  and  his  deputies  are  hereby 
directed  to  transmit  to  the  forestry  department  of  the  university  of  Idaho 
copies  of  all  notices  to  the  owners  of  forestry  tracts.  ['17,  c.  112,  §  4, 
p.  392.] 

Hist.     '17,  c.  112,  §  4,  p.  392. 

81 :5.  Forestry  tract  exempt  from  taxation.  A  forestry  tract  shall 
be  exempt  from  taxation  for  a  period  of  10  years  from  the  planting  thereof, 
or  during  so  much  of  said  period  as  the  claimant  of  the  benefits  of  this 
chapter  shall  comply  with  the  terms  hereof,  but  any  improvements  upon  a 
forestry  tract  other  than  those  authorized  by  this  chapter  shall  be  subject 
to  assessment  as  other  property.    ['17,  c.  112,  §  5,  p.  392.] 

Hist.     '17,  c.  112,  §  5,  p.  392. 

Cross   ref.      Revenue   act,  exemptions  and  manner 
of  claiming. 

CHAPTER  82. 
BEE  INSPECTION. 

Note:  The  first  legislative  act  providing  for  a  bee  inspector  was  '05,  p.  170,  H.  B.  159,  em- 
bodied in  R.  C.  §§  1329-40.  An  amendment  was  made  in  '11,  c.  152,  p.  457,  and  practically  the 
entire  law  was  revised  in  '13,  c.  189,  p.  573.  The  bee  inspection  department  has  always  been  a 
branch  of  the  horticultural  department.  McPherson  v.  Huston  (1913)  24  I.  21,  132  P.  107.  The 
law  as  embodied  in  this  chapter  has  been  rewritten  and  rearranged  to  make  its  meaning  clearer. 

ARTICLE  1. 
BEE  INSPECTORS. 

§  1329.  State  bee  inspector:  Duties.  The  state  horticultural  in- 
spector shall  be  ex  officio  state  bee  inspector,  whose  duties  are,  either  by 
himself  or  deputies,  to  examine  bees  and  to  cause  such  as  are  affected  with 
infectious  or  contagious  disease  to  be  cured  or,  with  their  product  and 
appliances,  to  be  condemned  and  destroyed,  and  generally  to  prevent  the 
spreading  of  infectious  and  contagious  diseases  among  bees. 

Hist.      '05,    p.    170,    §    1,   reenacted   R.   C    §    1329;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.    '13,    c.    180,    §    1,   p.    573.      Rewritten.      Part   of        132  P.   107. 
amended   section   transferred   to    §    1335. 

§  1330.  Deputy  bee  inspectors.  Upon  the  application  of  the  presi- 
dent and  secretary  of  any  bee  association,  if  there  be  one,  or,  if  not,  then 
upon  the  petition  of  three  beekeepers  of  any  county,  the  state  bee  in- 
spector shall  appoint  a  deputy  bee  inspector  for  the  county,  who  shall  be 
known  as  county  bee  inspector  and  whose  tenure  of  office  shall  be  concur- 
rent with  the  state  bee  inspector,  unless  he  is  sooner  dismissed  as  herein 
provided.  The  county  bee  inspector  within  his  county  has  the  same  powers 
and  duties  as  the  state  bee  inspector. 

Upon  like  application,  the  state  bee  inspector  may  appoint  such  number 
of  deputy  county  bee  inspectors  as  the  bee  industry  of  the  county  requires. 
A  deputy  county  bee  inspector  has  the  same  tenure  of  office  and  the  same 
powers  and  duties  as  the  county  bee  inspector,  but  he  must  work  under  the 
direction  of  and  make  all  reports  to  the  county  bee  inspector. 

Hist.      '05,    p.    170,    §    2,    reenacted   R.   C    §    1330;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.  '11,  c.   152,  p.  457;  am.  '13,  c.  180,  §  2,  p.  574.        132  P.   107. 
Rewritten. 

§  1330a.  Dismissal  of  incompetent  inspector.  Should  any  bee  in- 
spector fail  to  perform  his  duty  in  a  thorough  and  competent  manner,  and 
to  the  best  interest  of  the  industry,  upon  a  complaint  being  filed  with  the 
president  or  secretary  of  the  association,  the  latter  shall  investigate  said 
complaint  and  file  its  report  and  recommendations  with  the  state  bee  in- 
spector, who  shall  immediately  dismiss  such  deputy  inspector  if  such  action 
is  recommended  by  said  association. 

Hist.     R.  C.   §   1340d,  enacted  '13,  c.  180,  §  15,  p.  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

578.     Renumbered  and  rewritten.  '32  P.   107. 
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§  1330b.  Compensation  of  deputy  inspectors:  Limit  of  appropria- 
tion. Every  deputy  bee  inspector  shall  receive  for  his  services  the  sum  of 
$5  per  day  for  each  day  actually  and  necessarily  employed  in  the  discharge 
of  his  duties.  Such  compensation  shall  be  paid  out  of  the  general  fund 
of  the  state  upon  warrants  duly  drawn  by  the  state  auditor  but  only  after 
the  bill  presented  for  such  services  shall  have  been  authorized  and  ap- 
proved by  the  secretary  and  a  majority  of  the  state  board  of  horticultural 
inspection  and  audited  as  other  bills  against  the  state  of  Idaho :  Provided, 
That  no  more  than  $2500  shall  be  paid  out  of  the  general  fund  of  the  state 
for  such  purpose  in  any  one  year. 

Hist.     R.  C.   §   1340e,  enacted  '13,  c.   180,   §   16,  p.        in    this    department,    but    carries    no    appropriation. 
578.      Rewritten   and  renumbered.  McPherson   v.    Huston    (1913)    24   I.    21,    132   P.    107. 

Construed:      This    section    limits    the    expenditure 

§  1330c.  Appropriation  by  counties.  The  county  commissioners  of 
the  several  counties  of  the  state  of  Idaho  are  hereby  given  power  to  appro- 
priate funds  from  the  general  fund  for  bee  inspection,  when  the  moneys 
appropriated  by  the  state  are  insufficient  to  carry  on  efficient  bee  inspec- 
tion.    ['13,  c.  180,  §  14,  p.  578.] 

Hist.     R.  C.  §   1340c,  enacted  by  '13,  c.  180,   §   14,  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

P.    578.      Renumbered.  132  P.   107. 

§  1330d.  Annual  report  of  inspector.  Every  county  bee  inspector 
shall  make  an  annual  report  to  the  state  bee  inspector,  giving  the  number 
of  apiaries  visited,  the  number  of  colonies  inspected,  the  number  of  dis- 
eased colonies  found,  the  number  of  colonies  treated,  the  number  of  colo- 
nies destroyed,  and  statistics  bearing  on  the  bee  industry.  All  such  reports 
shall  be  compiled  by  the  state  bee  inspector  and  presented  to  the  governor 
of  Idaho  on  or  before  the  1st  day  January  of  each  year. 

Hist.     '05,  p.   170,   §    12,   reenacted  R.  C.   §    1340;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.    '13,   c.    180,    §    11,   p.    577.      Corrected,    phrase-        132  P.  107. 
ology  slightly  changed  and  renumbered. 

ARTICLE  2. 
REGULATIONS. 

§  1331.  Treatment  of  diseased  colonies.  It  shall  be  the  duty  of  the 
state  bee  inspector  or  his  deputy,  upon  receiving  information  from  any 
source  of  the  existence,  in  any  apiary  in  his  district,  of  the  disease  known 
as  foul  brood,  or  any  other  infectious  or  contagious  disease  of  bees,  forth- 
with to  inspect  each  colony  of  bees  and  all  hives,  implements  and  appa- 
ratus, honey  and  supplies  on  hand  or  used  in  connection  with  such  apiary 
which  he  believes  infected,  and  to  notify  the  owner  or  person  in  charge 
of  said  bees  thereof,  in  writing  or  otherwise. 

The  owner  of  said  bees,  or  the  person  in  charge  thereof,  shall,  forthwith 
and  in  good  faith,  apply  to  and  thereafter  fully  and  effectually  carry  out 
upon  every  diseased  colony  such  treatment  as  may  have  been  prescribed  by 
the  bee  inspector  for  such  cases.  He  shall  also  thoroughly  disinfect,  to 
the  satisfaction  of  such  inspector,  all  beehives,  combs,  honey  and  appa- 
ratus that  have  been  used  in  connection  with  any  such  diseased  colony; 
or,  at  his  election,  the  said  owner  or  person  in  charge  of  such  bees,  may, 
within  the  same  time,  utterly  and  completely  destroy  such  bees,  hives, 
house,  comb  houses,  honey  and  apparatus  by  fire,  and  bury  the  residue  or 
ashes  in  the  ground,  with  a  covering  of  not  less  than  1  foot  of  earth. 

Hist.      '05,   p.    170,    §    3,   reenacted   R.    C.    §    1331;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.   '13,   c.    180,    §    3,    p.   574.     Phraseology   slightly        132  P.  107. 
changed. 

§  1332.  Failure  to  notify  inspector  of  disease:  Penalty.  Any  per- 
son who,  knowing  of  the  existence  of  foul  brood,  either  in  his  own  apiary 
or  elsewhere,  fails  to  notify  the  bee  inspector  or  one  of  his  deputies  thereof, 

520 


BEE  INSPECTION  C.  82  §  1338 

is  guilty  of  a  misdemeanor,  and  on  conviction  is  punishable  by  a  fine  of 
not  less  than  $10  nor  more  than  $25  and  costs  of  prosecution. 

Hist.      '05,   p.    170,    §    4,   reenacted   R.   C.    §    1332;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.  '13,  c.  180,   §  4,  p.  575.     Rewritten.  132  P.  107. 

§  1333.      Inspector's  right  of  entry:     Penalty  for  interference.      The 

bee  inspector  shall  have  the  right  to  enter  the  premises  of  any  beekeeper 
where  bees  are  kept,  and  inspect  such  bees.  Any  person  resisting  or  re- 
fusing to  allow  such  inspection  by  the  bee  inspector  shall  be  guilty  of  a 
misdemeanor. 

Hist.      '05,    p.    170,    §   5,   reenacted   R.    C.    §    1333;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.    '13,    c.    180,    §    5,    p.    575.      Phraseology   slightly        132  P.  107. 
changed. 

§  1334.  Failure  to  destroy  sources  of  infection:  Penalty.  Anj? 
owner  or  keeper  of  bees,  knowing  or  being  notified  by  the  bee  inspector 
of  the  existence  of  foul  brood  or  other  infectious  or  contagious  disease  in 
his  apiary,  who  fails  either  to  comply  with  the  instructions  of  the  bee 
inspector  designed  to  cure  said  disease,  within  five  days  from  the  date  of 
receiving  such  instructions,  or  to  destroy  the  infected  bees,  hives  or  appli- 
ances, is  guilty  of  a  misdemeanor. 

Hist.      '05,   p.    170,   §    6,   reenacted   R.   C.    §    1334;  Cited:      McPherson    v.    Huston    (1913)     24    I.    21, 

am.  '13,  c.  180,   §  6,  p.  575.     Rephrased.  132  P.   107. 

§  1335.  Inspector  to  destroy  infected  sources.  If  the  owner  or 
keeper  of  infected  bees  disobeys  the  directions  of  the  inspector  in  the  treat- 
ment thereof  or  fails  to  destroy  them  with  their  honey,  hives  and  appli- 
ances, the  infected  bees,  together  with  their  honey,  hives  and  appliances, 
shall  become  unlawful  and  a  public  nuisance,  and  the  bee  inspector  shall 
at  once  destroy  the  same  by  fire  and  shall  bury  all  residue  or  ashes  at 
least  1  foot  under  ground.  The  inspector  may  deputize  such  persons  as 
he  may  deem  necessary  to  effect  such  destruction. 

Hist.      '05,   p.    170,    §    7,    reenacted   R.    C.    §    1335. 
Rewritten    in    combination    with    part    of    R.    C.    § 

1829. 

§  1336.  Penalty  for  exposing  others  to  infection.  Any  person  whose 
bees  are  being  treated  for  foul  brood  who  conceals  the  fact  that  said  dis- 
ease exists  among  his  bees,  or  any  person  whose  bees  have  been  destroyed 
or  are  being  treated  for  foul  brood  who,  before  being  authorized  by  the 
inspector  so  to  do,  sells  or  offers  for  sale  any  bees,  hives  or  appliances  of 
any  kind,  or  any  person  who  exposes  in  his  bee  yard  or  elsewhere  infected 
comb  or  other  infected  thing  is  guilty  of  a  misdemeanor. 

Hist.      '05,   p.    170,    §    8,   reenacted   R.   C.   §    1336;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

»m.   '13,  c.   180,  §  7,  p.  575.     Rewritten.  132  P.  107. 

§  1337.  Inspection  of  imported  bees.  Any  person  who  imports  any 
bees  into  the  state  must  immediately  notify  the  county  bee  inspector  of 
such  fact,  stating  where  such  bees  can  be  found.  The  county  bee  inspector 
must  proceed  at  once  to  examine  such  bees,  and  if  they  are  free  from  foul 
brood  and  other  infectious  and  contagious  diseases,  to  issue  a  certificate 
of  such  fact  to  the  importer.  If  the  bees  are  found  to  be  diseased  they 
shall  be  destroyed  at  once. 

Any  person  who  fails  to  notify  the  county  bee  inspector  of  the  importa- 
tion of  bees  within  24  hours  after  their  arrival  within  the  state  and  before 
they  are  liberated  from  the  hive,  or  who  sells  or  offers  for  sale  imported 
bees  before  procuring  from  the  state  or  county  bee  inspector  a  certificate 
showing  them  to  be  free  from  disease,  as  herein  provided,  is  guilty  of  a 
misdemeanor. 

Hist.     '05,   p.   170,    §   9,   reenacted   R.   C.   §    1337;  Cited:      McPherson    v.    Huston    (1913)     24    I.    21, 

am.  '13,  c.  180,  §  8,  p.  575.     Rewritten.  132  P.  107. 

§  1338.  Destruction  of  box  hives.  It  shall  be  the  duty  of  every 
bee  inspector  by  written  order  to  notify  any  owner  or  keeper  of  bees  in 
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box  hives  (which  are  hives  without  movable  frames,  tops  and  bottom 
boards,  or  upon  frames  which  cannot  be  removed  readily  by  the  inspector) 
to  transfer  such  bees  within  five  days  after  such  notice  to  moveable  frame 
hives,  with  frames  that  can  be  readily  and  separately  removed  from  the 
hives.  Upon  the  failure  of  the  owner  or  keeper  to  comply  with  such  order, 
the  bee  inspector  shall  destroy  or  order  the  destruction  of  such  box  hives 
and  the  bees  dwelling  therein,  by  burning  the  same  and  burying  the  resi- 
due or  ashes  at  least  1  foot  under  ground. 

Hist.     '05,    p.    170,    §    10,    compiled   and   reenacted  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

R.  C.  §   1338  ;  am.   '13,  c.  180,  §  9,  p.  576.     Rewrit-        132  P.   107. 
ten. 

§  1339.  Inspector  to  disinfect  person  and  clothing.  Every  inspec- 
tor, after  inspecting  infected  hives  or  fixtures  or  handling  diseased  bees, 
before  leaving  the  premises  and  proceeding  to  another  apiary,  shall  prop- 
erly disinfect  his  own  and  his  assistant's  person  and  clothing.  Any  in- 
spector who  fails  to  comply  with  this  section  shall  be  dismissed  from 
service,  upon  proof  of  such  delinquency  being  filed  with  the  state  bee  in- 
spector. He  shall  also  forfeit  all  fees  earned  as  inspector  and  shall  forever 
be  barred  from  reappointment. 

Hist.     '05,   p.   170,   §   11,   reenacted  R.   C.    §   1339;  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

am.    '13,    c.    180,    §    10,    p.    576.      Corrected   and   re-        132  P.  107. 
written. 

§  1340a.  Seller's  inspection  certificate.  Every  person,  immediately 
before  selling  or  offering  for  sale  any  colony  of  bees,  or  bees  by  pound, 
shall  procure  from  the  county  bee  inspector  a  certificate  of  inspection 
showing  such  bees  are  free  from  foul  brood  or  other  infectious  or  con- 
tagious diseases,  and  shall  deliver  to  the  purchaser  of  such  bees  such  cer- 
tificate of  inspection  or  a  duly  certified  copy  thereof  at  date  of  delivery. 

Any  person  who  sells  or  offers  for  sale  any  bee  appliances  which  have 
been  used  for  bees,  or  the  storing  of  the  product  of  bees,  without  thorough- 
ly disinfecting  the  same  as  directed  by  the  county  bee  inspector,  is  guilty 
of  a  misdemeanor  and  each  sale  so  made  constitutes  a  separate  offense. 

Hist.     R.  C.  §  1340a,  enacted  by  '13,  c.  180,  §  12,  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

P.  577.     Corrected  and  rewritten.  132  P.   107. 

§  1340b.  Notice  of  removal.  Every  person  who  has  in  his  posses- 
sion or  under  his  control  any  colony  or  apiary  of  bees  shall,  on  the  1st  day 
of  March  of  each  year,  notify  the  county  bee  inspector  thereof,  specifying 
the  number  of  colonies  and  the  location  of  the  same  by  giving  the  lot,  block, 
section,  township  and  range. 

Any  person  who  removes  bees  from  the  location  reported  to  the  bee 
inspector  shall  immediately  notify  the  inspector  thereof,  specifying  the 
number  of  colonies  moved  and  their  new  location. 

Any  person  having  bees  in  his  possession  or  under  his  control,  which 
are  or  have  been  infected  with  foul  brood  or  other  infectious  or  contagious 
disease,  who  removes  or  attempts  to  remove  the  same  from  one  location 
to  another,  without  first  procuring  a  permit  therefor  from  the  county  bee 
inspector,  is  guilty  of  a  misdemeanor. 

Hist.     R.  C.  §  1340b,  enacted  by  '13,  c.  180,  §  13,  Cited:      McPherson    v.    Huston    (1913)    24    I.    21, 

p.   577.      Rewritten.  132   P.    107. 
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TITLE  XIV.     REGULATION  OF  PROFESSIONS. 

CHAPTER  83. 
THE  PRACTICE  OF  MEDICINE  AND  SURGERY. 

Note:  The  practice  of  medicine  and  surgery  was  treated  in  R.  S.  §§  1298-98e.  This  chapter 
was  repealed  by  '97,  p.  97,  which,  however,  was  held  unconstitutional  in  Brown  v.  Collister 
(1897)  5  I.  589,  51  P.  417.  The  law  of  '99,  p.  345,  forming  the  basis  of  this  chapter,  is  substan- 
tially similar  to  the  1897  law.  By  '09,  p.  191,  S.  B.  110,  §  1342  was  amended  to  permit  the  board 
to  license  practicing  physicians-  from  other  states  without  an  examination,  and  the  penalty  for 
practicing  without  a  license  was  increased,  §  1350,  to  avoid  proceedings  in  the  justices'  courts. 
By  '11,  c.  65,  p.  187,  §  1344  was  amended  to  allow  the  secretary  a  salary  and  $3000  was  appro- 
priated for  the  board.     This  amendatory  act  was  repealed,  '13,  c.  113.  p.  433. 

Purpose  of  chapter:  In  enacting  this  law,  the  legislature  had  in  mind  the  protection  of  the 
people  of  the  state  against  those  not  qualified  for  the  practice  of  medicine  and  surgery.  Barton 
v.  Schmershall  (1912)   21  I.  562,  122  P.  385. 

The  legislature,  recognizing  drugs  and  surgical  instruments  to  be  dangerous  in  the  hands  of 
the  unskilled,  sought  by  this  chapter  to  reach  and  prohibit  the  pretenders  rather  than  practition- 
ers of  other  branches  of  the  healing  art.     S.  v.  Fite   (1916)    29  I.  463,  159  P.  1183. 

§  1341.  Board  of  medical  examiners.  The  governor  of  the  state 
shall  appoint  a  board  of  medical  examiners  to  be  known  and  styled  the 
state  board  of  medical  examiners,  consisting  of  six  members,  a  majority 
of  whom  shall  never  be  appointed  from,  nor  represent,  any  one  school  of 
medicine,  and  not  less  than  three  schools  of  medicine  shall  be  at  all  times 
represented  on  said  board.  All  of  said  members  shall  be  graduates  of 
reputable  medical  colleges  or  universities,  in  good  standing,  and  learned 
and  skilled  in  theory  and  practice  of  medicine  and  surgery,  and  of  good 
moral  repute.  The  terms  of  office  of  the  members  forming  the  board  shall 
be  six  years,  and  until  their  successors  shall  have  been  appointed  and 
qualified.  The  members  of  said  board  shall  be  so  appointed  that  two 
members  shall  retire,  and  two  members  be  appointed,  each  odd  numbered 
year.  All  persons  appointed  to  serve  upon  said  board  shall,  upon  assuming 
the  duties  thereof,  make  oath  before  a  district  or  probate  judge,  that  they 
are  graduates  of  colleges  or  universities  in  good  standing,  giving  names 
and  location  thereof,  and  that  they  will  faithfully  and  impartially  perform 
the  duties  of  such  office.  These  oaths  shall  be  made  in  duplicate,  one  to 
be  retained  on  file  in  the  office  of  the  secretary  of  the  board,  and  one  to  be 
forwarded  to  the  secretary  of  state,  who  shall,  on  receipt  of  the  same, 
issue  to  each  member  appointed  on  said  board,  and  complying  with  this 
section,  a  certificate  of  such  appointment,  under  his  hand  and  the  great 
seal  of  the  state :  Provided,  That  the  governor  shall  remove  any  member 
of  said  board  who  shall  be  guilty  of  any  criminal  or  dishonorable  conduct, 
or  who  shall  be  guilty  of  any  unprofessional  conduct  forbidden  by  this 
chapter,  upon  recommendation  from  the  said  board,  made  pursuant  to  a 
resolution  thereof,  duly  authenticated,  and  accompanied  by  all  the  facts 
and  testimony  in  possession  of  said  board,  upon  which  the  said  resolution 
is  based.  Vacancies  occurring  from  death,  resignation  or  any  other  cause 
shall  be  filled  by  appointment  by  the  governor  within  30  days  from  the 
time  such  vacancies  occur ;  such  appointee  shall  serve  during  the  unexpired 
portion  of  the  term  of  the  member  whose  place  he  fills :  Provided  further, 
That  no  person  otherwise  eligible  shall  be  appointed  on  said  board  who  is 
not  in  possession  of  a  license  to  practice  medicine  and  surgery  in  this  state 
under  the  provisions  of  this  chapter. 

Hist.  ?99,  p.  345,  §  1,  compiled  and  reenacted 
R.  C.  §  1341.  Obsolete  provision  referring  to  the 
then  board  omitted. 
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§  1342.  Board  to  prescribe  regulations:  Licensing  of  physicians 
licensed  elsewhere.  Said  board  shall  have  the  authority  to  prescribe  and 
establish  all  needful  rules,  regulations  and  by-laws  not  inconsistent  with 
the  laws  of  this  state  or  the  United  States  to  carry  into  effect  the  provisions 
of  this  chapter,  and  said  board  may,  either  with  or  without  examination, 
grant  a  license  to  any  physician  licensed  to  practice  by  a  similar  board  of 
any  other  state  and  who  holds  a  certificate  of  registration  showing  that 
an  examination  has  been  made  by  the  proper  board  of  any  state  in  which 
an  average  grade  of  not  less  than  80  per  cent  was  awarded  to  the  holder 
thereof,  the  said  applicant  and  holder  of  such  certificate  having  been  at 
the  time  of  said  examination  the  legal  possessor  of  a  diploma  from  a  medi- 
cal college  in  good  standing  in  any  such  state  which  said  diploma  may  be 
accepted  in  lieu  of  an  examination  as  evidence  of  qualification.  In  case 
the  scope  of  said  examination  was  less  than  that  prescribed  by  this  state, 
the  applicant  may  be  required  to  submit  to  an  examination  in  such  subjects 
as  have  not  been  covered.     ['09,  p.  191,  S.  B.  110,  §  2.] 

Hist.     '99,    p.    345,    §    2,   reenacted   R.   C.    §    1342 ;  shall    be    licensed    to   practice    medicine    without    an 
am.  '09,  p.  191,  S.   B.   110,   §   2.  examination   or   may   be  required   to   pass    an   exam- 
Discretion  of  board:     This  section   is  not  manda-  Nation   before   issuing  to  him  such   license       Barton 
tory    and    leaves    it    to    the    legal    discretion    of    the  v-    Schmershall    (1912)    21   I.   562,    122   P.   385. 
medical    board    to    determine    whether    the    applicant 

§  1343.  Officers:  Meetings:  Records  of  board.  Said  board  shall 
organize  immediately  after  appointment  by  electing  from  among  its  mem- 
bers a  president,  secretary,  and  a  treasurer,  and  shall  provide  a  seal  and 
shall  attest  its  acts  under  said  seal.  Any  member  of  the  board  shall  have 
the  authority  to  administer  oaths,  and  the  board  shall  have  authority  to 
take  testimony  whenever  the  same  is  necessary  in  any  manner  relating  to 
its  official  acts  or  duties.  Said  board  shall  hold  regular  meetings  on  the 
first  Tuesday  in  the  months  of  April  and  October  in  each  year  at  the 
capital  of  the  state,  or  at  such  other  places  as  the  board  shall  designate. 
Special  meetings  may  also  be  called,  when,  in  the  opinion  of  a  majority  of 
che  said  board,  the  same  are  necessary,  and  shall  be  held  at  such  times  and 
places  as  a  majority  of  the  board  may  designate.  Four  members  of  the 
board  shall  constitute  a  quorum  to  transact  business  at  any  regular  or 
special  meeting.  Said  board  shall  keep  a  minute  book  or  general  book  of 
record  in  which  all  the  official  acts,  proceedings  and  transactions  of  said 
board  shall  appear  in  full.  They  shall  also  keep  in  addition  thereto  a  cash 
book,  in  which  shall  appear  in  detail  all  receipts  and  disbursements  of  said 
board.  They  shall  also  keep  a  special  register,  containing  the  names  and 
addresses  of  all  applicants  for  license,  together  with  the  data  required  to 
be  furnished  in  the  application  for  said  license.  Said  special  register  shall 
also  show  whether  the  applicant  received  license  or  was  rejected,  and  if 
the  applicant  was  rejected,  it  shall  contain  a  full  statement  of  the  reasons 
therefor.  Said  general  book  of  record,  the  cash  book,  and  the  special  reg- 
ister, shall  be  prima  facie  evidence  of  all  matters  therein  recorded,  and 
shall  be  public  records  in  charge  of  the  secreteary  of  the  board.  [R.  C. 
§  1343.] 

Hist.     '99,  p.  345,  §§  3,  12,  compiled  and  reenact-        of    fact    presented    upon    application    for    a    license 
ed  R.  C.  §   1343.  the   board  is  not   limited  to   any  particular  kind   of 

, ,  c;,e^7  ^r'p  %f Bd- of  Med- Examiners  <1906)  ro4hbtvihdXcrr8erw5i  dsxTLro?°t;!i 

u   i.    IV  i,  84  r.  66.  members    of    the    board.        Barton    v.    Schmershall 

Character  of  proof:     In  determining  the  questions        (1912)   21   I.   562,   122  P.   385. 

§  1345.  Annual  report.  The  board  shall  make  an  annual  report  to 
the  governor  of  the  state,  which  report  shall  set  forth  a  full  and  com- 
plete history  of  all  its  official  acts  during  the  year,  and  shall  also  contain  a 
true  statement  of  all  receipts  and  disbursements  of  said  board  for  the 
period  so  reported.    ['99,  p.  345,  §  4.] 

Hist.     '99,  p.  345,  §  4,  reenacted  F*.  C.  §  1345. 

524 


MEDICINE  AND  SURGERY 


c.  83  §  1346 


§  1346.  Examination  of  applicants.  Every  person,  except  as  herein- 
after provided,  desiring  to  commence  the  practice  of  medicine  and  surgery, 
or  either  of  them,  within  the  state  shall,  immediately  and  prior  to  com- 
mencing the  same,  make  a  written  application  to  the  state  medical  exam- 
ining board,  upon  suitably  prepared  blanks,  to  be  furnished  by  the  board, 
for  a  license  so  to  do.  The  applicant  shall  transmit  with  said  application 
his  or  her  diploma,  together  with  an  affidavit  setting  forth  that  said 
diploma  is  genuine  and  that  the  applicant  is  the  rightful  possessor  thereof 
and  the  identical  person  named  therein,  and  that  the  same  was  obtained 
by  pursuing  the  regular  course  of  study  or  examination  in  said  institution, 
and  setting  forth  that  he  or  she  is  a  citizen  of  the  United  States,  or  has 
declared  his  intention  of  becoming  such.  If  the  said  diploma  has  been 
issued  by  a  reputable  college  of  medicine  in  good  standing,  said  applicant 
shall  be  eligible  to  examination. 

All  applicants  shall  be  examined  in  the  applied  branches  of  the  theory 
and  practice  of  medicine  and  surgery  or  either  of  them,  as  those  branches 
are  taught  in  the  reputable  chartered  schools  of  the  system  of  medicine  to 
which  the  applicant  belongs  and  which  the  applicant  intends  to  practice, 
and  such  examination  shall  in  all  cases  include  anatomy,  physiology,  pathol- 
ogy, diagnosis,  hygiene,  chemistry,  histology  and  taxicology. 

No  applicant  for  a  license  shall  be  allowed  to  practice  medicine  and 
surgery  or  either  of  them  until  such  license  shall  have  been  granted.  The 
board  shall  cause  the  examination  to  be  scientific  and  practical,  and  suf- 
ficiently thorough  to  test  the  applicant's  fitness  to  practice  medicine  and 
surgery  or  either  of  them,  and  if  the  applicant  correctly  answer  at  least 
75  per  cent  of  all  the  questions  submitted,  said  board  shall  grant  the  appli- 
cant a  license  to  practice  medicine  and  surgery  in  this  state.  Every  appli- 
cant for  license  under  any  of  the  provisions  of  this  chapter,  must  furnish 
sufficient  evidence  to  the  board  that  he  is  of  good  moral  character.  All 
applications  under  this  section  must  be  accompanied  by  $25,  which  is  the 
fee  for  examination  under  this  section.  Should  the  applicant  fail  to  pass 
said  examination,  the  fee  is  not  returnable.  The  cost  of  transmission  to 
and  from  the  board  of  all  papers  belonging  to  an  applicant  under  this  or 
any  other  section  of  this  chapter  shall  be  paid  by  the  applicant.  In  case 
an  applicant  for  an  examination  fails  to  pass  the  required  examination, 
he  or  she  may  be  reexamined  after  the  expiration  of  six  months,  and  within 
one  year,  without  the  payment  of  an  additional  fee,  and  thereafter  said 
applicant  may  be  examined  as  often  as  desired  at  any  regular  or  special 
meeting  of  the  board  on  the  payment  of  the  regular  fee  for  such  examina- 
tion. Said  board  may  also  refuse  a  license,  for  unprofessional  conduct,  or 
conduct  of  a  criminal,  immoral,  or  dishonorable  nature.     [R.  C.  §  1346.] 


Hist.     '99,  p.  345,  §  6  ;  am.  R.  C.  §   1346. 

Cited.     S.  v.  Cooper  (1905)   11  I.  219,  81  P.  374. 

Constitionality :  The  provisions  of  this  section 
which  require  applicants  for  license  to  practice  to 
be  graduates  of  a  reputable  school  of  medicine,  and 
which  make  the  board  of  examiners  the  judge  of 
what  constitutes  a  reputable  school,  are  reasonable 
police  regulations.  Re  Inman  (1902)  8  I.  398,  69 
P.  120;  Barton  v.  Schmershall  (1912)  21  I.  562,  122 
P.    385. 

Chinese  physicians:  The  objection  that  this  sec- 
tion by  its  terms  excludes  Chinese  from  taking  the 
examination  necessary  to  obtain  a  license,  and  vio- 
lates the  terms  of  existing  treaties  and  is  there- 
fore unconstitutional,  if  tenable,  would  avoid  only 
that  part  of  the  act  relating  to  Chinese  and  will 
not  be  considered  where  there  is  no  allegation  that 
petitioner  is  a  Chinese.  Re  Inman  (1902)  8  I.  393, 
69   P.    120. 

Discretionary  powers:  A  board  of  medical  ex- 
aminers in  examining  applicants  for  a  license  to 
practice   medicine,   is  required  to   exercise   judgment 


and  discretion  in  granting  or  recusing  the  license, 
and  in  so  doing  exercises  quasi  judicial  functions. 
Raaf  v.  S.  Bd.  of  Med.  Examiners  (1906)  11  I.  707, 
84    P.    33. 

Discretionary  power  is  conferred  upon  the  board 
of  examiners  to  determine  the  questions  of  fact 
]«resented  by  an  application  for  license,  and  the 
board  may  either  grant  or  refuse  a  license  accord- 
ing to  the  judgment  of  the  board.  Barton  v. 
Schmershall   (1912)    21  I.  562,   122  P.   385. 

Prior  qualification:  The  state  board  of  medical 
examiners  has  no  authority  to  refuse  a  license  to 
an  applicant  who  was  engaged  in  the  practice  of 
medicine  and  surgery  under  R.  S.  §  1298,  on  the 
ground  that  the  college  issuing  the  medical  diploma 
under  which  he  was  practicing  was  not  a  "repu- 
table college  of  medicine  in  good  standing,"  as 
.  S.  §  1298  provides  that  the  diploma  referred  to 
must  be  from  some  "regularly  chartered  medical 
school"  having  a  bona  fide  existence  at  the  time 
when  said  diploma  was  granted.  Vadney  v.  S.  Bd. 
of   Med.    Examiners    (1911)    19   I.    203,    112   P.    1046. 
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§  1347.  Conduct  of  examination.  All  questions  upon  the  different 
branches  of  medicine  and  surgery  submitted  by  said  board  to  candidates 
for  examination  shall  either  be  written  or  printed,  or  partly  written  and 
printed,  and  the  questions  on  each  branch  shall  be  arranged  upon  separate 
sheets  of  paper  and  numbered  consecutively.  The  candidates  shall  be  sup- 
plied with  a  list  of  the  questions  upon  but  one  branch  or  subject  at  a  time; 
after  completing  his  or  her  answers  thereto,  he  or  she  shall  be  entitled  to 
the  next  list  of  questions,  and  so  on  in  like  manner  until  said  candidate 
shall  have  been  examined  in  all  the  branches  required.  All  answers  to  the 
questions  thus  submitted  shall  be  in  writing,  upon  suitable  paper  furnished 
by  the  board,  no  candidate  being  permitted  to  furnish  his  or  her  own 
paper  for  such  written  answers.  Each  list  of  the  candidate's  answers  shall 
bear  the  same  title  as  the  corresponding  list  of  questions,  and  each  answer 
shall  be  numbered  to  correspond  with  the  question  to  which  it  refers.  The 
questions  submitted  by  the  board  to  each  candidate  examined,  together 
with  the  answers  thereto,  shall  be  placed  and  kept  on  file  in  the  office  of 
the  secretary  of  said  board,  and  shall  constitute  part  of  the  records  of  said 
office.     ['99,  p.  345,  §  8.] 

Hist.     '99,  p.  345,  §  8,  reenacted  R.  C.   §    1347. 

§  1348.  Issuance  and  signing  of  licenses.  All  licenses  issued  by  the 
board  shall  be  numbered  consecutively  and  in  the  order  issued.  Each 
license  shall  be  signed  by  the  president  and  secretary  of  the  board,  under 
the  official  seal  of  the  board  issuing  the  same.     [R.  C.  §  1348.] 

Hist.      '99,    p.    345,    §    12  ;   compiled    and  reenacted  to  make  such  application  within  that  time  subjected 

R.  C.  §   1348.  the  practitioner  to  examination  as  hereinbefore  pro- 
Section  5  of  the  original  act  provided  for  the  issu-  «  !ed.      That   time  having   expired,    the   section    was 

ance   of   licenses  without  examination   to  established  omitted    as    obsolete    in    the    Revised    Codes,    but   be- 

practitioners,   on   application   being  made  within   six  came   the   subject  of   litigation   in   Vadney  v.   S.    Bd. 

months  from   the  taking  effect  of  the   act.     Failure  of  Med.   Examiners   (1911)    19  I.   203,   112  P.   1046. 

§  1349.  Recording  of  license.  Every  person  receiving  a  license  un- 
der this  chapter  shall,  within  30  days  thereafter,  have  the  same  recorded 
in  the  office  of  the  county  recorder,  within  the  county  where  the  licentiate 
intends  to  practice.  Otherwise,  said  license  is  void.  The  county  recorder 
of  each  county  shall  have,  suitably  prepared,  a  separate  book  of  record  in 
which  all  the  licenses  under  this  chapter  presented  to  him,  shall  be  re- 
corded, and  on  the  1st  day  of  December  of  each  year  he  shall  furnish  the 
secretary  of  the  state  medical  examining  board  a  list  of  the  licenses  on 
record  in  his  office,  and  upon  notice  to  him  from  said  secretary  of  the 
revocation  of  any  license  on  record  in  his  office,  or  of  the  death  or  removal 
from  the  county  of  any  person  whose  license  is  on  record  therein,  said 
recorder  shall  make  a  note  of  the  fact  on  the  page  containing  the  record 
of  said  license,  so  that  the  records  kept  by  said  county  recorder  shall  corre- 
spond with  the  records  of  his  county,  as  kept  by  the  secretary  of  said  medi- 
cal board.     ['99,  p.  345,  §  11.] 

Hist.     '99,  p.  345,  §  11,  reeneacted  R.  C.  §   1349. 

§  1350.  Penalty  for  practicing  without  a  license.  Any  person  prac- 
ticing medicine  and  surgery  within  this  state,  without  having  obtained  the 
license  herein  provided  for,  or  contrary  to  the  provisions  of  this  chapter, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  not  less  than  $100,  nor  more  than  $1000,  or  be  imprisoned  in  the 
county  jail  not  less  than  30  days,  nor  more  than  one  year,  or  be  punished 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court,  to- 
gether with  the  costs  of  prosecution,  and  each  day  such  person  continues 
to  practice  medicine  and  surgery  contrary  to  the  provisions  of  this  chapter 
shall  constitute  a  separate  offense.     ['09,  p.  191,  S.  B.  110,  §  1.] 

Hist.      '99,    p.    345,    §    10  ;   am.   R.    C.    §    1350  ;   am.  Cross   ref.     Definition  of  practicing   medicine   and 

•(>9,  p.   191,   S.  B.   110,   §   1.  surgery:      §   1353  and  annotations. 

The   amendment  raised  the  grade  of   the  crime  to  Cited:      S.  v.   Raaf    (1909)    16  I.  411,    101   P.   747; 

an    indictable   misdemeanor.      See   S.   v.   Raaf    (1909)  Barton  v.  Schmershall   (1912)   21  I.  562,   122  P.  385; 

,   I.   411,    101  P.  747.  S.    v.    Fite    (1916)    29    I.    463,    466,    159   P.    1183. 
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Rejection  of  applicant:      Since  this  section  makes  the    examiners    in    rejecting    an    applicant    to    decree 

:f    a    misdemeanor    to    practice    medicine    without    a  that  such   applicant  has  the  right  to  practice   medi- 

Iicense   from    the    board    of    medical    examiners,    the  cine.     Raaf  v.  S.   Bd.  of  Med.   Examiners   (1906)    11 

court  has    no    authority   in   reviewing   the   action   of  I.  707,   84   P.   33. 

§  1351.  Cancellation  of  and  refusal  to  grant  license.  When  com- 
plaint is  made  to  the  board,  of  unprofessional  or  other  conduct,  on  the 
part  of  any  licentiate,  under  the  provisions  of  this  chapter,  meriting  a  sus- 
pension, revocation  or  cancellation  of  his  license,  the  board  shall  have 
power  to  hear  evidence  for  and  against  the  accused,  touching  such  com- 
plaint, and  if  the  board  be  satisfied  from  the  evidence  of  the  justice  of  such 
complaint,  the  board  must  institute  proper  proceedings  in  the  district 
court  in  and  for  the  county  where  such  licentiate  resides,  for  the  suspen- 
sion or  revocation  and  cancellation  of  such  license,  and  the  district  courts 
of  this  state  are  hereby  vested  with  jurisdiction  to  hear  and  determine  all 
such  proceedings,  and  to  suspend  or  revoke  and  cancel  any  license  at  issue 
in  any  such  proceeding.  The  accused  shall  be  entitled  to  appear  in  person 
or  by  counsel  at  every  stage  of  any  such  proceeding,  from  the  first  hearing 
of  said  complaint  before  the  board  to  the  final  disposition  of  the  case  in 
the  district  court.  All  costs  incident  to  any  such  proceeding  in  the  district 
court  shall  be  assessed  by  the  court  as  the  justice  of  the  case,  in  the  dis- 
cretion of  the  court,  may  require.  In  all  such  proceedings  the  prosecuting 
attorney  shall  appear  for  the  board  in  the  district  court. 

In  case  the  board  refuse  to  grant  a  license  to  practice  under  this  chap- 
ter, the  applicant  shall  have  the  right  to  have  the  action  of  the  board 
refusing  such  license  reviewed  by  the  district  court  in  and  for  the  county 
in  which  the  meeting  at  which  the  license  was  refused  was  held,  or  such 
other  county  as  may  be  agreed  upon:  Provided,  Proceedings  for  such 
review  be  instituted  within  10  days  after  notice  of  such  refusal  to  the 
applicant. 

Hist.      '99,    p.    345,    §    9,    reenacted    R.    C.    §    1351.  diction.       This    section    does    not    confer    on    disap- 

"County"   changed  to  "prosecuting,"   preceding   "at-  pointed    applicants    the    right    of    appeal    from    the 

torney."  action    of   the   examiners,    or   authorize   the   court   to 

„_    ,        . ,    ^  ,,   _,   ..      /ji_.J,x   „  T    „«     _~  -r,  reexamine    and    regrade    the    applicant,    and    to    de- 

Cited:     Ah  Fong  v.  McCalla  (1900)  7  I.  20,  59  P.  termine    whether   or   not,    as   a   matter   of   fact,    the 

930.  applicant   passed   the   examination.      Raaf   v.    S.    Bd. 

Review  of  board's  action:  There  is  no  provision  of  Med.  Examiners  (1906)  11  I.  707,  84  P.  33. 
for  an  appeal  from  an  order  of  the  state  board  of  The  determination  of  the  questions  of  fact  re- 
medical  examiners  refusing  to  grant  a  license  to  quired  to  be  established  by  the  applicant  for  license 
an  applicant ;  but  this  section  contains  a  provision  may  be  reviewed  in  the  manner  prescribed  by  the 
whereby  the  proper  court  may  review  by  certiorari  statute,  and,  if  the  applicant  has  been  deprived  of 
certain  proceedings  of  said  board.  Vadney  v.  S.  any  legal  right,  it  may  be  corrected  by  the  courts 
Bd.  of  Med.  Examiners  (1911)  19  I.  203,  112  P.  of  the  state;  but  the  court  will  not  interfere  with 
1046.  or   disturb   the   discretionary    power    conferred   upon 

Review    by    the    courts    is    limited    to    cases    where  the    state    board.      Barton   v.    Schmershall    (1912)    21 

the   board    refuses   to    act   or   acts   beyond    its   juris-  I.   562,   122  P.   385. 

§  1352.      Definition  of  unprofessional  or  dishonorable  conduct.      The 

words  "unprofessional  or  dishonorable  conduct"  as  used  in  this  chapter, 
are  hereby  declared  to  mean : 

1.  The  procuring,  or  aiding  or  abetting  in  procuring,  a  criminal 
abortion. 

2.  The  employment  of  what  are  popularly  known  as  "cappers"  or 
"steerers"  in  procuring  practice. 

3.  The  obtaining  of  a  fee  on  the  assurance  that  a  manifestly  incurable 
disease  can  be  permanently  cured. 

4.  A  wilful  betrayal  of  a  professional  secret  to  the  detriment  of  a 
patient. 

5.  All  advertisements  of  medical  business  in  which  untruthful  and 
improbable  statements  are  made. 

6.  All  advertisements  of  any  kind,  of  any  medicine  or  means  whereby 
the  monthly  periods  of  women  can  be  regulated  or  the  menses  can  be  re- 
established if  suppressed. 

527 


C.  83  §  1353  PROFESSIONS 

7.  Conviction  of  any  offense  involving  moral  turpitude. 

8.  Habitual  intemperance  in  the  use  of  ardent  spirits,  narcotics  or 
stimulants.     [R.  C.  §  1352.] 

Hist.      '99,   p.   345,    §   7;  am.   R.  C.   §    1352. 

§  1353.  Definition  of  practicing  medicine:  False  diplomas  or  per- 
sonation. Any  person  shall  be  regarded  as  practicing  medicine  and  sur- 
gery, or  either,  who  shall  advertise  in  any  manner,  or  hold  himself  or 
herself  out  to  the  public,  as  a  physician  and  surgeon,  or  either,  in  this 
state,  or  who  shall  investigate  or  diagnosticate,  or  offer  to  investigate  or 
diagnosticate,  any  physical  or  mental  ailment  of  any  person  with  a  view 
of  relieving  the  same  as  is  commonly  done  by  physicians  and  surgeons,  or 
suggest,  recommend,  prescribe  or  direct,  for  the  use  of  any  person,  sick, 
injured  or  deformed,  any  drug,  medicine,  means  or  appliance  for  the  in- 
tended relief,  palliatio"n  or  cure  of  the  same,  with  the  intent  of  receiving 
therefor,  either  directly  or  indirectly,  any  fee,  gift  or  compensation  what- 
soever: Provided,  hoivever,  This  chapter  shall  not  apply  to  dentists  and 
registered  pharmacists  or  midwives  in  the  legitimate  practice  of  their  re- 
spective professions,  nor  to  services  rendered  in  cases  of  emergency,  where 
no  fee  is  charged. 

Any  person  who  shall  present  to  the  board,  as  his  or  her  own,  the 
diploma  of  another,  or  a  forged  affidavit  of  identification,  or  who  shall 
attempt  to  personate  another  practitioner  of  a  like  or  different  name,  shall, 
upon  conviction  thereof,  be  subject  to  such  fine  and  imprisonment  as  are 
made  and  provided  by  the  statutes  of  the  state  of  Idaho  for  the  crime  of 
forgery.     ['99,  p.  345,  §  14.] 

Hist.     '99,  p.  345,  §   14,  reenacted  R.  C.  §   1353.  to    a   medical   examination   by   the   board   of   medical 

Cross  ref.     Punishment  for  foreery :     §7031.  examiners    persons    engaged    in    other    branches    of 

-„_,..                          „,,                   ,                   ,  the    healing   art.      S.    v.    Fite    (1916)    29    I.    463,    159 

Physicians  and  surgeons:     These  words  are  to  be  1183. 

taken   as  used   and  commonly   understood   by   people  „,  .              ,.          _                   ,     .  .              ... 

at    the    time    the    law    was    enacted.      This    statute  Chiropractic:      Practice  of  chiropractic   is  not  the 

seeks    to   prevent   the  use   of   drugs,    medicines,    sur-  ,,ra?tl^o0^^CinfR;|nd  s™****-     S-  v-  Flte  <1916> 

gical    instruments    and    appliances    by    persons    un-  •   4°**'   16'  *•   **-°°- 

.skilled    in    their    use.      It    does    not    seek    to    subject 

§  1354.  Definition  of  medical  college  in  good  standing.  The  words 
"respectable  or  reputable  medical  college  or  university  in  good  standing" 
are  hereby  declared  to  mean  such  medical  colleges  or  universities  as  are 
legally  chartered,  reputable,  and  in  good  standing  within  the  state  or 
country  where  they  are  located.     ['99,  p.  345,  §  13.] 

Hist.     '99,  p.  345,  §  13,  reenacted  R.  C.  §  1354. 

§  1355.      Duties  of  prosecuting  attorneys  and  attorney  general.      It 

shall  be  the  duty  of  the  prosecuting  attorneys  to  prosecute  all  violations 
of  this  chapter  within  their  respective  counties.  In  all  cases  of  appeal  to 
the  supreme  court  of  the  state,  the  attorney  general  thereof  shall  repre- 
sent said  board  upon  such  appeal.  The  board  shall  investigate  all  com- 
plaints of  noncompliance  with,  or  violations  of,  the  provisions  of  this  chap- 
ter, and  bring  all  such  cases  to  the  notice  of  the  proper  prosecuting  officers. 

Hist.  '99,  p.  345,  §  15,  reenacted  R.  C.  §  1355. 
"County"  changed  to  "prosecuting"  preceding  "at- 
torney." 

§  1356.  Application  of  chapter.  This  chapter  shall  not  apply  to 
commissioned  medical  officers  of  the  United  States  army,  navy,  and  marine 
hospital  service  in  the  discharge  of  their  official  duties,  nor  to  railway 
surgeons  in  the  discharge  of  official  duties,  nor  to  legally  qualified  physi- 
cians and  surgeons  from  other  states,  when  called  in  consultation  with  any 
legally  qualified  physician  and  surgeon  of  this  state.     ['99,  p.  345,  §  16.] 

Hist.     '99,  p.  345,  §  16,  reenacted  R.  C.  §  1356. 
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CHAPTER  84. 


PRACTICE  OF  DENTISTRY. 

Note:     This  chapter  is  taken  from  the  1907  law,  which  supersedes  and  repeals  '99,  p.  387. 

§  1357.  State  board  of  dental  examiners.  The  state  board  of  dental 
examiners  consists  of  five  members.  Upon  the  expiration  of  each  mem- 
ber's term  of  office  the  governor  shall  appoint  his  successor,  who  shall  hold 
office  for  three  years,  or  until  his  successor  is  appointed  and  qualified.  In 
case  of  a  vacancy  occurring  in  said  board,  the  governor  shall  fill  the  same 
by  appointment.  No  person  shall  be  eligible  for  membership  on  such 
board  who  is  not  a  legally  practicing  dentist  in  this  state.  The  board  of 
dental  examiners  may  sue  and  be  sued,  and  in  all  actions  brought  by  or 
against  it,  it  shall  be  made  a  party  under  the  name  of  the  board  of  dental 
examiners  of  the  state  of  Idaho,  and  no  suit  shall  abate  by  reason  of  any 
change  in  the  membership  of  said  board. 

Hist.     *07,  p.  547,  §§  2,  8,  reenacted  R.  C.  §   1357.  Cited:      ('99,   p.   387)    Sherburne  v.   Bd.   of   Dental 

Temporary  provisions  omitted.  Examiners   (1907)    13  I.   105,  88  P.  762. 

§  1358.  Officers,  meetings  and  records  of  board.  Such  board  shall 
have  power  to  make  reasonable  rules  and  regulations  for  carrying  into 
effect  the  provisions  of  this  chapter.  It  shall  choose  one  of  its  members 
president,  and  one  secretary  thereof,  and  shall  have  a  common  seal.  The 
secretary  shall  give  such  bond  as  the  board  shall,  from  time  to  time,  re- 
quire. It  shall  hold  one  regular  meeting  each  year,  and  special  meetings 
at  such  time  and  place  as  the  board  may  select.  A  majority  of  the  mem- 
bers of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business, 
but  one  less  number  may  adjourn  from  time  to  time.  The  board  shall 
keep  full  and  complete  minutes  of  its  proceedings  and  of  its  receipts  and 
disbursements,  and  a  full  and  complete  record  of  all  persons  licensed  and 
registered  by  it,  and  such  records,  together  with  a  list  of  licensed  and 
registered  dentists,  shall  be  public  records,  and  shall  at  all  reasonable  times 
be  open  to  public  inspection.  Such  records,  or  a  transcript  of  the  same,  or 
any  part  thereof,  under  the  seal  of  the  board,  certified  by  the  secretary 
thereof,  shall  be  competent  evidence  of  the  facts  therein  stated.  A  cer- 
tificate of  the  secretary,  under  the  seal  of  the  board,  stating  that  any  per- 
son is  or  is  not  a  registered  dentist  shall  be  prima  facie  evidence  of  the  fact. 
The  board  shall  make  an  annual  report  to  the  governor,  by  December  1 
of  each  year,  together  with  an  account  of  all  moneys  received  and  dis- 
bursed under  this  chapter.     [R.  C.  §  1358.] 

Hist.      '07,    p.    547,    §    3;    compiled    and    reenacted  Place  of  meeting:     If  the  board  desires  to  change 

R.   C.    §    1358.  its   place    of    meeting,    there    is    no    legal    objection. 

Cross  ref.     Reports  of  officers:     §  279.  °-   A-  G-  '05-06,  p.  83. 

§  1359.  Payment  of  expenses.  All  legitimate  and  necessary  ex-" 
penses,  incurred  in  attending  and  holding  the  sessions  of  said  board,  shall 
be  paid  out  of  the  funds  coming  into  possession  of  the  board,  from  fees, 
fines  and  penalties  recovered  under  the  provisions  of  this  chapter:  Pro- 
vided, That  no  part  of  the  expenses  of  the  board  shall  ever  be  paid  out  of 
the  state  treasury.  All  funds  received  in  excess  of  expenses  above  provided 
1  for  shall  be  held  by  the  secretary  of  said  board  as  a  special  fund  for  meet- 
ing the  expenses  of  carrying  out  the  provisions  of  this  chapter.  [R.  C. 
§  1359.] 

Hist.      '07,    p.    547,    §    4  ;    compiled    and    reenacted 
R.    C.    §    1359. 

§  1360.  Practicing  dentistry  defined.  All  persons  shall  be  said  to 
be  practicing  dentistry  within  the  meaning  of  this  chapter  who  shall,  con- 
trary to  this  chapter,  for  a  fee,  salary  or  other  reward,  paid  either  directly 
or  indirectly  to  himself  or  to  another  person,  perform  operations  or  parts 
of  operations  of  any  kind  on,  or  treat  diseases  or  lesions  of  the  human 
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teeth  or  jaws,  or  correct  malpositions  thereof.  This  chapter  shall  not  be 
construed  to  prohibit  an  unlicensed  person  from  performing  mechanical 
work  upon  inert  matter  in  a  dental  office  or  laboratory,  or  to  prohibit  the 
student  of  a  licensed  dentist  from  assisting  his  preceptor  in  dental  opera- 
tions while  in  his  presence  and  under  his  direct  and  immediate  personal 
supervision,  or  to  prohibit  a  duly  licensed  physician  from  treating  the 
diseases  of  the  mouth,  or  performing  operations  in  oral  surgery.  [R.  C. 
§  1360.] 

Hist.     '07,  p.   547,  §  6  ;  am.  R.  C.  §   1360. 

§  1361.  Examination  of  applicants  to  practice.  Any  person  who 
shall  desire  to  begin  the  practice  of  dentistry  in  the  state  of  Idaho,  shall 
file  his  name,  together  with  an  application  for  examination,  with  the  sec- 
retary of  the  state  board  of  dental  examiners,  and  at  the  time  of  making 
application  shall  pay  to  the  secretary  a  fee  of  $25,  and  shall  present  him- 
self at  the  first  meeting  of  said  board  to  undergo  examination  before  that 
body.  In  order  to  be  eligible  for  such  examination,  such  person  shall  pre- 
sent to  said  board  his  diploma  from  some  dental  college  in  good  standing, 
or  a  license  from  some  other  state  dental  board,  or  furnish  proof  of  having 
been  engaged  in  the  study  of  dentistry  under  a  licensed  dentist  for  at  least 
four  years.  The  examination  shall  be  elementary  and  practical  in  char- 
acter, but  sufficiently  thorough  to  test  the  fitness  of  the  applicant  to  prac- 
tice dentistry.  It  shall  include  answering  in  the  English  language  ques- 
tions of  and  on  the  following  subjects :  Anatomy,  physiology,  chemistry, 
materia  medica,  therapeutics,  oral  surgery,  metallurgy,  histology,  pathol- 
ogy, operative  and  mechanical  dentistry,  and  also  demonstrations  of  skill 
in  operative  and  mechanical  dentistry.  All  persons  successfully  passing 
such  examinations  shall  be  registered  as  licensed  dentists  in  the  record 
book  of  the  board,  and  shall  also  receive  a  certificate  of  such  registration. 
Said  certificate  shall  be  signed  by  the  president  and  secretary  of  the  board, 
and  shall  also  bear  the  official  seal  of  said  board.  The  examination  fee 
shall  in  no  case  be  refunded,  but  a  candidate  failing  in  his  first  examina- 
tion may  demand  a  second  examination  at  a  subsequent  meeting  of  the 
board,  and  no  fee  shall  be  charged  for  said  examination.  ['07,  p.  547,  §  10.] 

Hist.     '07,  p.  547,  §  10,  reenacted  R.  C.  §   1361. 

§  1362.  Registration  without  examination.  Said  board  may,  in  its 
discretion,  accept  and  register,  upon  payment  of  a  registration  fee,  and 
without  examination  of  the  applicant,  any  certificate  which  shall  have  been 
issued  to  him  by  the  dental  examining  board  of  any  state  or  territory  of 
the  United  States:  Provided,  hotvever,  That  the  legal  requirements  of 
such  dental  examining  board  shall  have  been  at  the  time  of  issuing  such 
certificate  in  no  degree  or  particular  less  than  those  of  Idaho  at  the  time 
when  such  certificate  shall  have  been  presented  for  registration  to  the 
board  created  by  this  chapter:  And,  Provided,  That  such  applicant  shall 
have  been  lawfuly  engaged  in  the  practice  of  dentistry  in  the  state  from 
which  he  shall  present  his  certificate  for  a  period  of  five  years  next  pre- 
ceding his  application  to  the  dental  board  of  the  state  of  Idaho:  And, 
Provided  further,  That  the  provisions  in  this  section  contained  shall  be 
held  to  apply  only  to  such  of  said  dental  examining  boards  as  accept  and 
register  the  certificates  granted  by  this  board,  without  examination  by 
them  of  the  persons  holding  such  certificates.  Each  applicant  on  making 
application,  shall  pay  to  the  secretary  of  the  board  a  fee  of  $25.  ['07,  p. 
547,  §  11.] 

Hist.     '07,  p.  547,  §  11,  reenacted  R.  C.  §  1362. 

§  1363.  Certificate  and  record  thereof.  The  certificate  in  this  chap- 
ter provided  for  shall  entitle  the  holder  thereof  to  practice  dentistry  in 
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any  county  in  the  state  of  Idaho :  Provided,  Such  certificate  shall  first  be 
filed  for  record  in  the  office  of  the  recorder  of  the  county  in  which  such 
holder  desires  to  practice,  and  nothing  herein  contained  shall  be  construed 
to  permit  any  holder  of  any  certificate  to  practice  in  any  county  in  this 
state  unless  such  certificate  shall  have  been  first  recorded  in  the  office  of 
the  recorder  of  such  county  as  herein  provided :  Provided  further,  That 
such  holder  of  a  certificate  may  practice  in  more  than  one  or  any  number 
of  counties  in  this  state  on  having  such  certificate  recorded  in  each  of  such 
counties  in  which  such  holder  desires  to  so  practice.  Said  board  of  dental 
examiners  shall,  upon  satisfactory  proof  of  the  loss  of  any  certificate  is- 
sued under  the  provisions  of  this  chapter,  issue  a  new  certificate  in  place 
thereof.  The  county  recorder  shall  charge  for  registering  such  certificate 
a  fee  of  $1.     ['07,  p.  547,  §  9.] 

Hist.     '07,  p.  547,   §   9,  reenacted  R.  C.   §   1363. 

§  1364.  Annual  license  fee.  Every  registered  dentist  shall,  in  each 
and  every  year,  pay  to  said  board  of  examiners  the  sum  of  $2  as  a  license 
fee  for  such  year.  Such  payment  shall  be  made  prior  to  May  1st  in  each 
and  every  year.  And  in  case  of  default  in  such  payments  by  any  person, 
his  license  may  be  revoked  by  the  board  of  examiners  upon  20  days'  notice 
of  the  time  and  place  of  considering  such  revocation.  But  no  license  shall 
be  revoked  for  such  nonpayment  if  the  person  so  notified,  before  or  at  such 
consideration,  shall  pay  his  fee  and  such  penalty  as  may  be  imposed  by 
said  board:  Provided,  That  said  board  may  impose  a  penalty  of  not  to 
exceed  $10  as  a  condition  of  allowing  his  license  to  stand :  Provided  fur- 
ther, That  said  board  of  examiners  may  collect  any  such  bills  by  law. 
['07,  p.  547,  §  7.] 

Hist.     '07,  p.  547,   §   7,  reenacted  R.  C.   §   1364. 

§  1365.  Practicing  without  license  a  misdemeanor.  It  shall  be  un- 
lawful for  any  person  to  practice  dentistry  in  this  state  without  having  a 
license  so  to  do  from  the  board  of  dental  examiners.  Any  person  who,  as 
principal,  agent,  employer  or  employee,  in  any  manner  whatsoever  shall 
practice  dentistry,  or  who  shall  run,  operate,  or  cause  to  be  operated,  or 
manage  a  dental  office  or  headquarters  in  the  state  of  Idaho,  without  hav- 
ing first  filed  for  record  and  had  recorded  in  the  office  of  the  recorder  of 
the  county  wherein  he  shall  so  practice  or  do  such  act,  a  license  from  said 
board  of  dental  examiners  as  herein  provided,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  fined  in  any  sum  not  less  than 
$50,  nor  more  than  $200,  or  be  confined  for  any  period  not  exceeding  six 
months  in  the  county  jail,  for  each  and  every  offense.  All  fines  received 
under  this  chapter  shall  be  paid  one-half  to  the  school  fund  in  the  county 
in  which  conviction  is  secured,  and  one-half  to  the  state  dental  board. 
['07,  p.  547,  §§  1,  5.] 

Hist.     '07,  p.  547,  §§  1,  5,  reeenacted  R.  C.  §  1365. 

CHAPTER  85. 
THE  PRACTICE  OF  OSTEOPATHY. 

Note:     This  law  is  taken  almost  verbatim  from  a  model  bill  framed  by  a  legislative  committee 
appointed  by  the  American  osteopathic  association.     See  Mo.  An.  St.  1906,  vol.  4,  §  8539  et  seq. 

§  1366.      Board   of  osteopathic  examination  and   registration.      The 

board  of  osteopathic  examination  and  registration  consists  of  five  persons 
who  are  reputable  practitioners  of  osteopathy,  selected  from  a  number  of 
not  less  than  15  who  are  recommended  by  the  state  osteopathic  associa- 
tion; the  recommendation  of  the  president  and  secretary  being  sufficient 
proof  of  the  appointee's  standing  in  the  profession.  The  term  of  office  of 
one  member  of  the  board  expires  each  year,  and  in  each  year  the  governor 
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shall  appoint  one  person  to  fill  the  vacancy  thus  created  in  the  board  at 
that  time  from  a  number  of  not  less  than  five  who  are  recommended  by 
the  state  osteopathic  association ;  the  term  of  said  appointee  to  be  for  the 
term  of  five  years.  A  vacancy  occurring  from  any  cause  shall  be  filled  by 
the  governor  for  the  unexpired  term  in  the  same  manner  as  last  above 
stated.  The  board  shall  meet  annually  in  the  city  of  Boise,  and  organize 
by  electing  a  president,  secretary  and  treasurer,  each  to  serve  for  one 
year.  The  treasurer  and  secretary  shall  each  give  bond,  approved  by  the 
board,  for  the  faithful  performance  of  their  respective  duties,  in  such 
sum  as  the  board  may,  from  time  to  time,  determine.  The  board  shall 
have  a  common  seal,  and  shall  formulate  rules  to  govern  its  actions;  and 
the  president  and  secretary  shall  be  empowered  to  administer  oaths.  The 
board  shall  meet  in  the  city  of  Boise  in  June  of  each  year,  and  at  such 
other  times  and  places  as  a  majority  of  the  board  may  designate.  Three 
members  of  the  board  shall  constitute  a  quorum,  but  no  certificate  to  prac- 
tice osteopathy  shall  be  granted  on  the  affirmative  vote  of  less  than  three. 
The  board  shall  keep  a  record  of  its  proceedings  and  a  register  of  all 
applicants  for  certificates,  giving  the  name  and  location  of  the  institution 
granting  the  applicant  the  degree  of  doctor  of,  or  diplomate  in,  osteopathy ; 
the  date  of  his  or  her  diploma;  and  also  whether  the  applicant  was  re- 
jected, or  diploma  granted.  The  record  and  register  shall  be  prima  facie 
evidence  of  all  matters  recorded  therein.     [R.  C.  §  1366.] 

Hist.      '07,    p.    128,    §    1,;   compiled   and   reenacted  Cited:     S.  v.  Fite  (1916)   29  I.  463,  159  P.  1183. 

R.    C.    §    1366. 

§  1367.  Compensation  of  members  of  board.  All  fees  shall  be  paid 
in  advance  to  the  treasurer  of  the  board,  to  be  held  by  him  as  a  fund  for 
the  use  of  said  board  of  osteopathic  examination  and  registration.  The 
compensation  and  expenses  of  the  officers  and  members  of  said  board,  and 
all  expenses  proper  and  necessary,  in  the  opinion  of  said  board,  to  dis- 
charge its  duties  under  and  to  enforce  the  law,  shall  be  paid  out  of  said 
funds  upon  warrants  of  the  president  and  secretary  of  said  board,  and  no 
expense  shall  be  created  to  exceed  the  income  of  fees  or  fines  as  hereby 
provided.  The  salaries  shall  be  fixed  by  the  board,  but  shall  not  exceed 
$10  per  day  and  railroad  and  hotel  expenses.     ['07,  p.  128,  §  3.] 

Hist.     '07,  p.  128,  §   3,  reenacted  R.  C.  §  1367. 

§  1368.  Examination  and  issuance  of  certificates.  Any  person,  be- 
fore engaging  in  the  practice  of  osteopathy  in  this  state,  shall,  upon  pay- 
ment of  a  fee  of  $25,  make  application  for  certificate  to  practice  osteopathy, 
to  the  board  of  osteopathic  examination  and  registration,  on  a  form  pre- 
scribed by  the  board,  giving : 

1.  His  name  and  age,  which  shall  not  be  less  than  21  years,  and 
residence. 

2.  Evidence  that  such  applicant  shall  have,  previous  to  the  beginning 
of  his  course  in  osteopathy,  a  certificate  of  examination  for  admission  to 
the  freshman  class  of  a  reputable  literary  or  scientific  college,  a  diploma 
from  a  high  school,  academy,  state  normal  school,  college  or  university, 
approved  by  the  aforesaid  board. 

3.  The  date  of  his  or  her  diploma,  and  evidence  that  such  diploma  was 
granted  on  personal  attendance  and  completion  of  a  course  of  not  less  than 
three  terms  of  not  less  than  nine  months  each  in  three  separate  years. 

4.  The  name  of  the  school  or  college  of  osteopathy  from  which  said 
applicant  is  a  graduate,  and  which  shall  have  been  in  good  repute  as  such 
at  the  time  of  granting  his  or  her  diploma,  as  determined  by  the  board. 

The  board  may,  in  its  discretion,  accept  as  the  equivalent  of  any  part  or 
all  of  the  second,  third  and  fourth  requirements,  evidence  of  five  or  more 
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years  of  reputable  practice  of  osteopathy:  Provided,  Such  substitution 
be  specified  in  the  certificate. 

If  the  evidence  thus  set  forth,  and  to  which  the  applicant  shall  be  re- 
quired to  make  affidavit,  shall  meet  the  requirements  of  the  board  as  pre- 
scribed by  its  rules,  then  the  board  shall  require  the  applicant  to  submit 
to  an  examination  as  to  his  qualification  for  the  practice  of  osteopathy, 
which  shall  include  the  subjects  of  anatomy,  physiology,  physiological 
chemistry,  toxicology,  osteopathic  pathology,  osteopathic  diagnosis,  hy- 
giene, osteopathic  obstetrics  and  gynecology,  minor  surgery,  principles 
and  practice  of  osteopathy,  and  such  other  subjects  as  the  board  may  re- 
quire. If  such  examination  is  passed  in  a  manner  satisfactory  to  the  board, 
or  with  a  grade  of  75  per  cent,  then  the  board  shall  issue  to  said  applicant 
a  certificate  granting  him  or  her  the  right  to  practice  osteopathy  in  the 
state  of  Idaho.  All  examination  papers  shall  be  recorded  and  kept  by  the 
board.  Any  person  failing  to  pass  such  examination  may  be  reexamined 
at  any  regular  meeting  of  the  board  within  one  year  from  the  time  of  such 
failure,  without  additional  fee:  Provided,  That  a  physician's  certificate 
issued  by  a  reputable  school  of  osteopathy  to  a  graduate  from  a  reputable 
school  of  medicine  after  an  attendance  of  not  less  than  two  terms  of  not 
less  than  nine  months  each  in  two  separate  years  may  be  accepted  by  the 
board  on  the  same  terms  as  a  diploma,  and  the  holder  thereof  shall  be 
subject  to  the  same  regulations  in  all  other  respects  as  other  applicants 
before  the  board :  Provided  further,  That  the  board  may,  in  its  discretion, 
dispense  with  an  examination  in  the  case,  first,  of  an  osteopathic  physi- 
cian duly  authorized  to  practice  osteopathy  in  any  other  state  or  territory 
or  the  District  of  Columbia,  who  presents  a  certificate  of  license  issued 
after  an  examination  by  the  legally  constituted  board  of  said  state,  terri- 
tory or  District  of  Columbia,  accorded  only  to  applicants  of  equal  grade 
with  those  required  in  this  state;  or,  second,  of  an  osteopathic  physician 
who  has  been  in  the  actual  practice  of  osteopathy  for  five  years,  who  is  a 
graduate  of  a  reputable  school  of  osteopathy,  who  may  desire  to  change 
his  residence  to  this  state  and  who  makes  application,  on  a  form  to  be 
prescribed  by  the  board,  accompanied  by  a  fee  of  $25.  The  secretary  of 
the  board  may  grant  a  temporary  permit  until  a  regular  meeting  of  the 
board  or  to  such  time  as  the  board  can  conveniently  meet,  to  one  whom 
he  considers  eligible  to  practice  in  the  state,  and  who  may  desire  to  com- 
mence the  practice  immediately.  Such  permit  shall  only  be  valid  until 
legal  action  of  the  board  can  be  taken.  In  all  of  the  above  provisions  the 
fee  shall  be  the  same  as  charged  to  applicants  for  examination. 

The  board  may  refuse  to  grant  a  certificate  to  any  person  convicted  of 
a  felony  or  of  unprofessional  conduct,  or  who  is  addicted  to  any  vice  to 
such  degree  as  to  render  him  unfit  to  practice  osteopathy,  and  may,  after 
due  notice  and  hearing,  revoke  such  certificate  for  like  cause.  [R.  C. 
§  1368.] 

Hist.      '07,    p.    128,    §    2 ;    compiled   and   reenacted 
R.  C.  §   1368. 

§  1369.  Certificates  to  be  recorded.  Every  person  holding  a  cer- 
tificate from  the  state  board  of  examination  and  registration  shall  have  it 
recorded  in  the  office  of  the  recorder  of  the  county  in  which  he  or  she  ex- 
pects to  practice.  Until  such  certificate  is  filed  for  record,  the  holder  shall 
exercise  none  of  the  rights  or  privileges  therein  conferred.  Such  certificate 
shall  be  recorded  as  are  other  medical  certificates  and  for  the  same  fee. 
['07,  p.  128,  §  5.] 

Hist.     '07,  p.  128,  §  5,  reenacted  R.  C.  §  1369. 

§  1370.  Fraudulent  practice  a  misdemeanor.  Any  person  who  shall 
practice,  or  pretend  or  attempt  to  practice  or  use,  the  science  or  system 
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of  osteopathy  in  treating  diseases  of  the  human  body  by  fraud  or  mis- 
representation;  or  any  person  who  shall  buy,  sell  or  fraudulently  obtain 
any  diploma,  license,  record  or  registration  to  practice  osteopathy,  illegally 
obtained,  or  signed  or  issued  unlawfully  or  under  fraudulent  representa- 
tion; or  who  shall  use  any  of  the  forms  or  letters  "osteopathy,"  "osteo- 
path/' or  "osteopathist,"  "diplomate  in  osteopathy,"  "D.  0.,"  "D.  Sc.  0.," 
"osteopathic  physician,"  "doctor  of  osteopathy,"  or  any  other  title  or  let- 
ters, either  alone  or  with  other  qualifying  words  or  phrases,  under  such 
circumstances  as  to  induce  the  belief  that  the  person  using  such  term  or 
terms  is  engaged  in  the  practice  of  osteopathy;  without  having  complied 
with  the  provisions  of  this  chapter,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  less  than  $50  nor 
more  than  $200  for  each  offense,  or  be  imprisoned  not  less  than  three 
months  nor  more  than  six  months  in  the  county  jail.     [R.  C.  §  1370.] 

Hist.     '07,  p.  128,  §   6  ;  am.  R.  C.  §   1370. 

§  1371.  Osteopaths  to  observe  health  regulations.  Osteopathic 
physicians  shall  observe  and  be  subject  to  all  state  and  municipal  regula- 
tions relating  to  the  control  of  contagious  diseases,  reporting  and  certify- 
ing births  and  deaths,  and  all  matters  pertaining  to  public  health,  the 
same  as  all  other  schools  of  medicine,  and  such  reports  shall  be  accepted 
by  the  officers  of  the  district  to  whom  the  same  are  made.  ['07,  p.  128,  §  4.] 

Hist.     '07,  p.  128,  §  4,  reenacted  R.  C.  §  1371. 

CHAPTER  86. 

THE  PRACTICE  OF  OPTOMETRY. 

§  1372.  Practice  of  optometry  defined.  Any  person  shall  be  deemed 
to  be  practicing  optometry  within  the  meaning  of  this  chapter : 

1.  Who  employs  any  means  other  than  the  use  of  drugs  for  the  meas- 
urement of  the  powers  of  vision  and  the  determination  of  the  accommo- 
dative and  refractive  states  of  the  eye  and  scope  of  its  functions  in  general, 
or  for  the  adaption  of  lenses  and  frames  for  the  aid  thereof;  or, 

2.  Who  displays  any  sign  or  in  any  way  advertises  himself  as  an 
optometrist;  or, 

3.  Who  vends  spectacles,  eyeglasses  or  lenses  otherwise  than  as  per- 
mitted in  this  chapter.     ['17,  c.  148,  §  1,  p.  464.] 

Hist.      '07,    p.   574,    §    1,   reenacted   R.   C.    §    1372;  Cited:     S.  v.  Fite  (1916)   29  I.  463,  159  P.  1183. 

am.    '17,   c.    148,    §    1,   p.   464. 

§  1373.  Unlawful  to  practice  without  certificate.  It  shall  be  unlaw- 
ful for  any  person  to  practice  optometry  in  the  state  of  Idaho  unless  he 
shall  first  have  obtained  a  certificate  of  registration  and  filed  the  same,  or 
a  certified  copy  thereof,  with  the  recorder  of  the  county  of  his  residence, 
all  as  hereinafter  provided.     [R.  C.  §  1373.] 

Hist.     '07,  p.  574,  §  2  ;  am.  R.  C.  §  1373. 

§  1374.  State  board  of  examiners  of  optometry.  There  is  hereby 
created  a  board  whose  duty  it  is  to  carry  out  the  purposes  and  enforce  the 
provisions  of  this  chapter,  which  shall  be  styled  the  Idaho  state  board  of 
examiners  in  optometry  (and  hereinafter  referred  to  in  this  chapter  as 
the  board),  composed  of  three  licensed  optometrists,  residing  in  the  state, 
each  appointed  by  the  governor,  as  hereinafter  provided.  ['17,  c.  148,  §  2, 
p.  464.] 

Hist.      '07,    p.    574,    §    3  ;    compiled    and   reenacted 
R.  C.  §   1374;  am.  '17,  c.  148,  §  2,  p.  464. 

§  1374a.  Term  of  office.  Each  of  the  members  of  said  board  shall 
hold  office  for  the  term  of  three  years  or  until  his  successor  is  appointed 
and  qualified  and  to  be  so  classified  that  one  member  shall  retire  every 
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year,  and  no  member  shall  be  appointed  to  succeed  himself:  Provided, 
That  the  present  members  of  the  board  shall  continue  to  serve  until  the 
expiration  of  the  term  for  which  they  were  appointed,  respectively.  ['17, 
c.  148,  §  3,  p.  465.] 

Hist.     R.   C.  §   1374a,  enacted  by  '17,  o.   148,   §   3, 
p.   465. 

§  1374b.  Removal  of  board  members  and  vacancies.  The  governor 
shall  have  power  to  remove  any  member  of  the  board  for  dereliction  of 
duty,  incompetency  or  unprofessional  conduct  and  to  fill  vacancies  in  the 
membership  caused  by  death,  resignation  or  removal.  ['17,  c.  148,  §  3, 
p.  465.] 

Hist.     R.   C.   §   1374b,  enacted  by  '17,  c.   148,   §   3, 
p.  465. 

§  1374c.  Oath  of  members  of  board.  Any  person  appointed  to  serve 
upon  the  board  shall,  before  entering  upon  the  discharge  of  his  duties,  take 
the  usual  oath  of  office,  which  shall  be  filed  in  the  office  of  the  secretary 
of  state.     ['17,  c.   148,  §  3,  p.  465.] 

Hist.     R.   C.   §    1374c,  enacted  by  '17,  c.   148,   §   3, 
p.  465. 

§  1374d.  Officers  of  board.  The  board  shall  elect  annually  a  presi- 
dent, vice  president  and  secretary -treasurer.     ['17,  c.  148,  §  3,  p.  465.] 

Hist.     R.    C.   §    1374d,   enacted  by  '17,  c.   148,   §   3, 
P.  465. 

§  1374e.  Meetings  of  board.  The  board  shall  hold  a  regular  meet- 
ing on  the  first  Monday  in  June  in  each  year  at  the  capital  of  the  state  and 
at  such  other  times  and  places  as  the  board  or  a  majority  of  the  members 
thereof  shall  designate.  A  majority  of  the  board  shall  constitute  a  quorum. 
['17,  c.  148,  §  3,  p.  465.] 

Hist.     R.   C.   §   1347e,  enacted  by  '17,  c.   148,   §   3, 
p.  465. 

§  1375.  Powers  and  duties  of  the  board.  The  board  shall  have  the 
power  and  duties,  under  such  limitations  and  restrictions  as  are  prescribed 
by  law,  as  are  provided  in  the  following  sections  numbered  1375a  to  1375  1 
inclusive :    ['17,  c.  148,  §  4,  p.  465.] 

Hist.     '07,  p.  574,  §  4  ;  am.  R.  C.  §  1375  ;  am.  '17, 
c.  148,  §  4,  p.  465. 

§  1375a.  Same:  To  consider  applications.  To  approve  or  disap- 
prove applications  for  license  to  practice  optometry.  ['17,  c.  148,  §  5,  p. 
466.] 

Hist.     R.  C.«  §  1375a,  enacted  by  '17,  c.  148,  §  5, 
p.  466. 

§  1375b.  Same:  To  supervise  licenses.  To  issue,  reissue  or  refuse 
licenses  to  applicants  and  to  suspend  or  revoke  licenses  for  cause.  ['17, 
c.  148,  §  5,  p.  466.] 

Hist.     R.  C.   §   1375b,  enacted  by  '17,  c.   148,   §   5, 
p.   466. 

§  1375c.  Same:  To  conduct  examinations.  To  examine  applicants 
and  other  witnesses  as  to  matters  within  the  scope  of  their  duties  and  for 
that  purpose  every  member  of  the  board  may  administer  oaths.  ['17,  c. 
148,  §  5,  p.  466.] 

Hist.     R.   C.   §   1375c,  enacted  by  '17,  c.   148,   §  5, 
P.   466. 

§  1375d.  Same:  To  prescribe  qualifications.  To  prescribe  a  sched- 
ule of  minimum  educational  requirements  of  applicants  licensed,  which 
shall  be  without  prejudice,  partiality  or  discrimination  as  between  different 
schools  of  optometry.     ['17,  c.  148,  §  5,  p.  466.] 

Hist.     R.   C.   §   1375d,  enacted  by  '17,  c.   148,  §   5, 
p.  466. 
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§  1375e.  Same:  To  make  rules.  To  prescribe  and  establish  need- 
ful rules  and  regulations  not  inconsistent  with  the  law  for  the  purpose  of 
carrying  into  effect  the  provisions  of  this  chapter.  In  prescribing  pro- 
cedure for  the  determination  of  the  truth  or  falsity  of  any  charge  against 
a  licentiate,  having  for  the  purpose  the  revocation  of  his  license,  the  ac- 
cused licentiate  shall,  in  every  case,  have  reasonable  notice  of  an  oppor- 
tunity to  appear  and  be  heard  at  any  hearing  thereon.  ['17,  c.  148,  §  5, 
p.  466.] 

Hist.     R.  C.   §   1375e,  enacted  by  '17,  c.   148,   §   5, 
p.  466. 

§  1375f.  Same:  To  use  seal.  To  adopt  a  seal  and  to  attest  its  acts 
thereunder.     ['17,  c.  148,  §  5,  p.  466.] 

Hist.     R.   C.   §    1375f,   enacted  by  '17,  c.   148,    §    5, 
p.  466. 

§  1375g.  Same:  To  keep  register.  To  keep  on  file  with  the  sec- 
retary of  the  board  a  register  with  the  names  and  addresses  of  all  appli- 
cants for  license,  rejected  applicants,  licentiates  and  all  persons  to  whom 
renewal  licenses  are  granted,  together  with  the  date  of  issuance  of  said 
license  or  the  renewal  thereof.     ['17,  c.  148,  §  5,  p.  466.] 

Hist.     R.  C.   §   1375g,  enacted  by  '17,  c.   148,  §   5, 
p.  466. 

§  1375h.  Same:  To  safeguard  property.  To  keep  a  true  and  ac- 
curate inventory  of  all  property  of  the  board  and  of  all  property  of  the 
state  in  the  possession  of  the  board  and  to  obtain  a  receipt  therefor  from 
its  successor,  when  transferred,  also  a  true  and  accurate  account  of  all 
funds  received,  and  to  safeguard  the  same  by  requiring  the  treasurer  to 
give  bond  in  the  sum  of  $1000  with  such  securities  as  it  may  deem  proper. 
['17,  c.  148,  §  5,  p.  466.] 

Hist.     R.  C.  §   1375h,  enacted  by  '17,  c.   148,   §  5, 
p.  466. 

§  1375i.  Same:  To  issue  directory.  To  distribute  annually  a  book 
containing  the  names  and  addresses  of  all  licentiates  to  each  licensed  opto- 
metrist in  this  state.    ['17,  c.  148,  §  5,  p.  467.] 

Hist.     R.   C.   §    1375i,  enacted  by  '17,  c.   148,   §   5, 
p.   467. 

§  1375j.  Same:  To  keep  records.  To  keep  a  true  record  of  all  its 
official  accounts,  proceedings  and  transactions  which  shall  at  all  times  be 
open  to  public  inspection.     ['17,  c.  148,  §  5,  p.  467.] 

Hist.     R.  C.   §   1375J,  enacted  by  '17,  c.   148,   §   5, 
p.  467. 

§  1375k.  Same:  To  report.  To  report  annually  to  the  governor  on 
the  second  Monday  in  January  all  its  official  acts,  proceedings  and  transac- 
tions, including  a  statement  of  all  receipts  and  disbursements  of  the  board. 
['17,  c.  148,  §  5,  p.  467.] 

Hist.     R.  C.  §   1375k,  enacted  by  '17,  c.  148,  §   5, 
P.  467. 

§  13751.  Same:  To  collect  fees.  To  charge  every  applicant  for  a 
license,  whether  required  to  take  an  examination  or  not,  a  fee  of  $25,  $20 
of  which  shall  accompany  the  application.  The  other  $5  shall  be  payable 
upon  the  issuance  of  the  license.     ['17,  c.  148,  §  5,  p.  467.] 

Hist.     R.  C.  §   1375  1,  enacted  by  '17,  c.   148,  §   5, 
p.  467. 

§  1376.  Compensation  of  board.  Out  of  the  funds  coming  into  the 
possession  of  said  board  each  member  thereof  may  receive  as  compensa- 
tion the  sum  of  $5  for  each  day  actually  engaged  in  the  duties  of  the  board. 
['17,  c.  148,  §  6,  p.  467.] 

Hist.     '07,  p.   574,   §    11,   reenacted  R.   C.   §    1376; 
am.  '17,  c.  148,   §  6,  p.  467. 
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§  1376a.  Expense  of  board.  The  board  shall  pay  out  of  funds  com- 
ing into  its  possession  the  following  items : 

1.  Premium  on  treasurer's  bond. 

2.  Mileage  of  3  cents  per  mile  to  each  member  for  all  distances  neces- 
sarily traveled  in  attending  to  the  duties  of  the  board. 

3.  Necessary  expenses  of  each  member  while  discharging  the  duties 
of  the  board. 

4.  And  such  other  expenses  as  the  board  may  deem  necessary  for  ad- 
ministering this  chapter. 

Hist.  R.  C.  §  1376a,  enacted  by  '17,  c.  148,  §  6, 
p.  467.  In  subd.  1  "treasurer's"  for  "secretary's" 
on  authority  of   §  1375h. 

§  1377.  Applications  for  license.  Every  person  desiring  to  practice 
optometry  in  this  state  must  make  application  for  license  in  writing  under 
oath  at  such  times  in  such  form  and  accompanied  by  such  proof  of  the 
applicant's  fitness  to  practice  as  the  board  may  from  time  to  time  prescribe. 
['17,  c.  148,  §  8,  p.  467.] 

Hist.  '07,  p.  574,  §  5  ;  am.  R.  C.  §  1377  ;  am.  '17, 
c.    148,   §  8,   p.   467. 

§  1377a.  Prerequisite  qualifications  of  applicants.  Every  applicant 
for  a  license  to  practice  optometry  shall  be  a  person  of  good  moral  char- 
acter, more  than  21  years  of  age,  having  a  preliminary  education  equal 
to  two  years  in  an  accredited  high  school  and  shall  either  be  a  graduate  of 
a  reputable  school  of  optometry,  maintaining  a  curriculum  satisfactory  to 
the  board,  or  have  studied  three  years  in  the  office  of  a  licensed  optometrist. 
['17,  c.  148,  §  9,  p.  468.] 

Hist.  R.  C.  §  1377a,  enacted  by  '17,  c.  148,  §  9, 
p.  468. 

§  1377b.  Applicants  licensed  elsewhere.  Any  person  who  is  licensed 
to  practice  optometry  under  the  laws  of  another  state,  whose  minimum 
requirements  are  not  less  than  prescribed  in  this  state,  who  appears  in 
person  before  the  board  and  shows  (1)  that  his  foreign  license  is  then  in 
force  and  that  he  has  been  a  resident  of  said  foreign  state  for  one  year 
prior  to  the  making  of  an  application  in  this  state,  (2)  a  favorable  recom- 
mendation from  the  board  of  examiners  in  optometry  of  said  foreign 
state,  and  (3)  that  the  foreign  state  grants  like  privileges  to  licensed  opto- 
metrists of  Idaho,  may,  at  the  discretion  of  the  board,  be  granted  a  license 
without  examination  upon  the  payment  of  the  fee  of  $25.  ['17,  c.  148,  §  9, 
p.  468.] 

Hist.  R.  C.  §  1377b,  enacted  by  '17,  c.  148,  §  9, 
p.  468. 

§  1377c.  Examinations.  Except  as  herein  otherwise  provided  each 
applicant  shall  be  examined  in  writing  by  the  board,  to  determine  his 
knowledge  of  the  subjects  essential  to  the  practice  of  optometry.  Examina- 
tion shall  include  the  following  subjects : 

Practical  and  theoretical  optometry,  physical  optics,  ocular  anatomy, 
physiology  and  pathology,  transposition,  neutralization. 

Trial  case,  practical  use  of  instruments  and  findings :  Opthalmoscope, 
retinoscope,  opthalmometer. 

Additional  subjects  may  be  prescribed  from  time  to  time  by  the  board 
to  meet  new  conditions. 

No  applicant  shall  be  granted  a  license  who  shall  fail  to  attain  a  grade 
of  75  per  cent  in  such  examination. 

In  addition  to  a  written  examination  the  board  shall  examine  the  appli- 
cant in  the  art  and  skill  of  frame  bending  and  adjusting  in  such  manner 
and  by  such  methods  as  shall  reveal  the  applicant's  ability  to  practice. 
['17,  c.  148,  §  9,  p.  468.] 

Hist.  R.  C.  §  1377c,  enacted  by  '17,  c.  148,  §  9, 
p.  468. 
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§  1377d.  Registration.  All  persons  successfully  passing  such  exam- 
ination shall  be  registered  in  the  board  register  kept  by  said  secretary  as 
licensed  to  practice  optometry  and  shall  also  receive  a  certificate  of  such 
registration  signed  by  the  board  and  attested  with  the  seal  of  said  board 
upon  payment  of  the  final  fee.     ['17,  c.  148,  §  9,  p.  469.] 

Hist.     R.  C.   §   1377d,  enacted  by  '17,   c.  148,   §  9, 
p.  469. 

§  1378.  Certificate  of  registration  to  be  recorded.  Every  person 
holding  a  certificate  of  registration  shall  file  the  same  for  record  with 
the  recorder  of  the  county  where  he  practices  optometry.  The  legal  fee 
for  recording  the  same  shall  be  50  cents.     ['17,  c.  148,  §  10,  p.  469.] 

Hist.     '07,  p.  574,  §§  8,  9  ;  compiled  and  reenacted 
R.   C   §   1378  ;  am.  '17,  c.  148,   §   10,  p.  469. 

§  1379.  Certificate  to  be  displayed.  Every  person  to  whom  a  cer- 
tificate of  examination  or  registration  is  granted  shall  display  the  same 
in  a  conspicuous  part  of  his  office  wherein  the  practice  of  optometry  is  con- 
ducted.    ['07,  p.  574,  §  10.] 

Hist.     '07,  p.  574,  §  10,  reenacted  R.  C.  §  1379. 

§  1380.  Annual  registration  fee.  Every  registered  optometrist  who 
desires  to  continue  the  practice  of  optometry  in  this  state  shall  annually, 
on  such  date  as  the  board  of  optometry  may  determine,  pay  to  the  secre- 
tary of  said  board  a  registration  fee  to  be  fixed  by  the  board,  but  which 
shall  in  no  case  exceed  the  sum  of  $2  per  annum,  for  which  he  shall  re- 
ceive a  renewal  of  said  registration,  and  in  case  of  default  in  such  payment 
by  any  person  his  certificate  may  be  revoked  by  the  board  upon  20  days' 
notice  of  the  time  and  place  of  considering  such  revocation.  But  no  cer- 
tificate shall  be  revoked  for  such  nonpayment  if  the  person  so  notified  shall 
pay  before  or  at  such  time  of  consideration  his  fee  and  such  penalty  as 
may  be  imposed  by  said  board :  Provided,  That  said  board  may  impose  a 
penalty  of  $5  and  no  more  on  any  person  so  notified  as  a  condition  of 
allowing  his  certificate  to  stand. 

All  fees  collected  by  the  board  shall  be  the  only  source  of  official  revenue 
available  for  carrying  out  the  provisions  of  this  chapter.  ['17,  c.  148,  §  11, 
p.  469.] 

Hist.     '07,   p.   574,   §    12,  reenacted  R.  C.   §   1380; 
am.   '17,  c.  148,   §   11,  p.  469. 

§  1381.  Revocation  of  license.  Every  license  issued  under  the  pro- 
visions of  this  chapter  shall  be  subject  to  suspension  or  revocation  by  the 
board  upon  any  of  the  following  grounds : 

1.  Fraud  or  deception  in  procuring  license. 

2.  Practicing  optometry  ander  a  false  or  assumed  name. 

3.  Conviction  of  a  crime  involving  moral  turpitude. 

4.  Habitual  intemperance  in  the  use  of  ardent  spirits,  narcotics  or 
stimulants. 

5.  Immoral,  unprofessional  or  dishonorable  conduct. 

6.  While  the  licentiate  is  suffering  from  contagious  or  infectious 
disease. 

Unprofessional  conduct,  as  used  in  this  chapter,  means  employment  of 
what  are  known  as  "cappers"  or  "steerers"  to  obtain  business,  sending  a 
solicitor  from  house  to  house,  or  employing,  directly  or  indirectly,  any 
unlicensed  optometrist  to  perform  any  work  specified  in  this  chapter,  or  to 
permit  another  to  use  his  license,  or  the  advertising  of  optical  business  or 
treatment  in  which  untruthful  statements  are  made.  ['17,  c.  148,  §  12, 
p.  470.] 

Hist.     '07,   p.   574,   §    13,  reenacted  R.  C.   §   1381  ; 
am.    '17,   c.    148,    §    12,   p.   470. 
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§  1382.  Violation  of  chapter  a  misdemeanor.  Any  person  who  vio- 
lates any  of  the  provisions  of  this  chapter  is  guilty  of  a  misdemeanor. 
['17,  c.  148,  §  13,  p.  470.] 

Hist.     '07,   p.   574,    §    14;   am.    R.   C.   §    1382;  am. 
'17,  c.   148,   §   13,  p.  470. 

§  1383.  Duty  of  prosecuting  attorneys.  It  shall  be  the  duty  of  the 
respective  prosecuting  attorneys  to  prosecute  all  violations  of  this  chapter. 
['09,  p.  149,  S.  B.  43.] 

Hist.      '07,   p.   574,    §    15;  am.   R.   C.   §    1383;   am. 
'09,  p.  149,   S.  B.  43. 

§  1384.  Application  of  chapter.  Nothing  in  this  chapter  shall  be 
construed  to  apply  to : 

1.  Doctors  of  medicine  authorized  to  practice  under  the  laws  of  the 
state  of  Idaho. 

2.  Merchants  who  sell  spectacles  or  eyeglasses  as  articles  of  mer- 
chandise :     Provided, 

a.  They  do  so  in  the  ordinary  course  of  trade  from  permanently  located 
and  established  places  of  business. 

b.  They  do  not  traffic  or  attempt  to  traffic  upon  assumed  skill  in  test- 
ing the  eye  and  adapting  lenses  and  frames  thereto. 

c.  They  do  not  use  in  the  testing  of  the  eye  therefor  lenses  other  than 
the  lenses  actually  sold,  and 

d.  They  do  not  give  or  offer  spectacles  and  eyeglasses  as  premiums. 

3.  Opticians  who  sell  spectacles  or  eyeglasses  on  prescription  from  a 
duly  licensed  optometrist  or  doctor  of  medicine.     ['17,  c.  148,  §  14,  p.  470.] 

Hist.      '07,   p.   574,   §   16,  reeneacted  R.  C.   §   1384; 
am.  '17,  c.  148,   §    14,  p.  470. 

CHAPTER  87. 
THE  PRACTICE  OF  PHARMACY. 

Note:      The  act  of   1905,   contained  in   this  chapter,   expressly  repealed   R.   S.    §§    1282-97,   and 
'88-89,  p.  13,  on  the  same  subject. 

ARTICLE  1. 
REGISTRATION  OF  PHARMACISTS. 

§  1385.  Constitution  of  board  of  pharmacy.  The  board  of  phar- 
macy shall  consist  of  three  persons  licensed  as  pharmacists  and  actively 
engaged  in  the  practice  of  pharmacy  within  this  state,  who  shall  be  ap- 
pointed by  the  governor,  and  who  shall  hold  their  office  for  a  period  of 
three  years  from  the  date  of  their  appointment,  the  term  of  one  member 
expiring  and  a  new  member  being  appointed  each  year. 

Hist.      '05,    p.    319,    §    7  ;    compiled    and   reenacted 
R.    C.    §    1385.      Temporary   provisions  omitted. 

§  1386.  Officers  and  meetings  of  board.  Annually  the  board  of 
pharmacy  shall  organize  by  the  election  of  a  president  and  secretary,  both 
of  whom  shall  be  members  of  the  board,  who  shall  hold  their  offices  for  a 
period  of  one  year,  and  until  their  successors  have  been  elected  and  quali- 
fied. The  secretary  shall  give  a  bond  in  such  sum  as  may  be  prescribed  by 
the  board,  conditioned  upon  the  discharge  of  his  duties  according  to  law. 

The  president  and  secretary  shall  have  power  to  administer  oaths  in 
all  matters  pertaining  to  the  examination  and  registration  of  pharmacists 
and  assistant  pharmacists.  The  board  shall  hold  two  meetings  each  year, 
at  such  times  and  places  as  may  be  provided  by  law,  for  the  examination 
of  candidates,  and  for  the  discharge  of  such  other  business  as  may  legally 
come  before  it,  and  such  other  additional  meetings  as  may  be  necessary. 
A  majority  of  the  board  shall  constitute  a  quorum  to  transact  business. 
[R.  C.  §  1386.] 

Hist.     '05,  p.  319,  §§  8,  9  ;  compiled  and  reenacted 
R.   C.   §   1386. 
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§  1387.  Records  and  reports.  The  board  shall  keep  a  record  of  its 
proceedings,  and  a  register  of  all  persons  to  whom  certificates  of  license 
as  pharmacists  and  assistant  pharmacists,  and  permits,  have  been  issued, 
and  of  all  renewals  thereof.  The  books  and  register  of  the  board,  or  a  copy 
of  any  part  thereof,  certified  by  the  secretary  and  attested  by  the1  seal  of 
the  board,  shall  be  accepted  as  competent  evidence  in  all  courts  in  this 
state.  The  board  of  pharmacy  shall  make,  annually,  to  the  governor  of 
the  state,  a  written  report  of  its  proceedings,  and  of  its  receipts  and  dis- 
bursements under  this  chapter,  and  of  all  persons  licensed  to  practice  as 
pharmacists  and  assistant  pharmacists  in  this  state.     [R.  C.  §  1387.] 

Hist.      '05,    p.    319,    §    9  ;   compiled   and   reenacted 
R.   C.   §    1387. 

§  1388.  Compensation  of  members  of  board.  There  shall  be  no 
money  appropriated  from  the  funds  of  the  state  for  the  purposes  of  carry- 
ing out  the  provisions  of  this  chapter,  and  the  members  of  the  board  of 
pharmacy  shall  look  entirely  to  fees  arising  from  licenses  and  permits  for 
their  compensation,  which  shall  in  no  case  exceed  $5  per  day  for  each  mem- 
ber, for  the  time  actually  spent  in  the  discharge  of  his  duty  as  a  member 
of  said  board,  together  with  10  cents  per  mile  for  each  mile  actually  trav- 
eled both  going  to  and  coming  from  the  meetings  of  the  board.  ['05,  p.  319, 
§10.] 

Hist.     '05,  p.  319,  §   10,  reenacted  R.  C.  §   1388. 

§  1389.  Fees.  The  board  of  pharmacy  shall  be  entitled  to  charge  and 
collect  the  following  fees : 

For  licensing  those  already  qualified  under  the  now  existing  laws,  $5. 

For  examining  an  applicant  for  license  as  pharmacist,  $15. 

For  examining  an  applicant  for  license  as  assistant  pharmacist,  $10. 

For  renewal  of  licenses,  $1,  payable  annually. 

For  issuing  permit  to  an  assistant  pharmacist  to  conduct  a  drug  store 
in  village  of  not  more  than  200  inhabitants,  $5. 

All  fees  must  be  paid  before  the  applicant  shall  be  admitted  to>  exam- 
ination or  his  name  placed  upon  the  register  of  pharmacists,  or  before  any 
license  or  permit  or  renewal  thereof  may  be  issued  by  the  board.  ['05, 
p.  319,  §  11.] 

Hist.     '05,  p.  319,  §  11,  reenacted  R.  C.  §  1389. 

§  1390.  Drugs  to  be  sold  by  registered  pharmacists.  It  shall  be  un- 
lawful for  any  person  not  a  registered  pharmacist,  within  the  meaning  of 
this  chapter,  to  conduct  or  manage  any  pharmacy,  drug  or  chemical  store, 
apothecary  shop  or  other  place  of  business,  for  the  retailing,  compounding 
or  dispensing  of  any  drugs,  chemicals  or  poisons,  except  as  hereinafter 
provided ;  or  for  the  compounding  of  physicians'  prescriptions ;  or  to  keep 
exposed  for  sale  at  retail  any  drugs,  chemicals  or  poisons ;  or  for  any  per- 
son not  licensed  as  a  pharmacist  or  assistant  pharmacist,  within  the  mean- 
ing of  this  chapter,  to  compound,  dispense,  or  sell  at  retail,  any  drug, 
chemical,  poison  or  pharmaceutical  preparation,  upon  the  prescription  of 
a  physician  or  otherwise ;  or  to  compound  physicians'  prescriptions,  except 
under  the  supervision  of  a  person  licensed  as  a  pharmacist  under  this 
chapter.  And  it  shall  be  unlawful  for  any  owner  or  manager  of  a  phar- 
macy, drug  store  or  other  place  of  business,  to  cause  or  permit  any  other 
than  a  person  licensed  as  a  pharmacist  or  assistant  pharmacist  to  com- 
pound, dispense,  or  sell  at  retail,  any  drug  or  medicine  or  poison  except  as 
an  aid  to  or  under  the  supervision  of  a  person  licensed  as  a  pharmacist  or 
assistant  pharmacist:  Provided,  however ,  That  nothing  in  this  section 
shall  be  construed  to  interfere  with  a  legally  registered  practitioner  of 
medicine,  or  dentist,  in  the  compounding  of  his  own  prescriptions,  or  to 
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prevent  him  from  supplying  to  his  patients  such  medicines  as  he  may  deem 
proper ;  nor  with  the  exclusively  wholesale  business  of  any  dealer  who  shall 
be  licensed  as  a  pharmacist,  or  who  shall  keep  in  his  employ  at  least  one 
person  who  is  licensed  as  a  pharmacist;  nor  with  the  selling  at  retail  of 
domestic  nonpoisonous  remedies ;  nor  with  the  sale  of  patent  or  proprietary 
preparations  which  do  not  contain  poisonous  ingredients;  nor  with  the 
sale  of  poisonous  substances  which  are  sold  exclusively  for  use  in  the  arts, 
or  for  use  as  insecticides,  when  such  substances  are  sold  in  unbroken  pack- 
ages bearing  a  label  having  plainly  printed  upon  it  the  name  of  the  con- 
tents, the  word  "poison"  and  the  names  of  at  least  two  readily  obtained 
antidotes :  Provided,  Nothing  in  this  chapter  shall  be  construed  to  apply 
to  the  manufacture  or  sale  of  proprietary  or  patent  medicines :  Provided 
further,  That  in  any  village  of  not  more  than  200  inhabitants,  where  there 
is  no  person  licensed  as  a  pharmacist  within  less  than  two  miles  of  suoh 
village,  the  board  of  pharmacy  may  grant  to  any  person  who  is  licensed  as 
assistant  pharmacist,  a  permit  to  conduct  a  drug  store  or  pharmacy  in  such 
village,  which  permit  shall  not  be  valid  in  any  other  village  than  the  one 
for  which  it  was  granted,  and  shall  cease  and  determine  when  the  popula- 
tion of  the  village  for  which  such  permit  was  granted  shall  become  greater 
than  200 :  And,  Provided,  also,  That  this  chapter  shall  not  apply  to  dealers 
in  general  merchandise  in  a  city  or  rural  district  where  there  is  no  person 
licensed  as  a  pharmacist  or  assistant  pharmacist.  All  such  drugs  and  reme- 
dies authorized  to  be  sold  by  general  merchandise  stores  shall  be  sold  in 
original  packages,  properly  labeled  over  the  name  of  a  registered  pharma- 
cist of  this  or  some  other  state.  Within  the  meaning  of  this  chapter  rural 
districts  are  places  of  not  more  than  100  inhabitants.     ['05,  p.  819,  §  1.] 

Hist.     '05,  p.  319,   §   1,  reenacted  R.  C.   §   1390.  may  not  legally  sell  or  administer  drugs.     O.  A.  G. 

Sale   and  administration   of  drugs:      An   osteopath  15-16,  p.  43. 

§  1391.  Application  for  examination.  Every  person  who  shall  here- 
after desire  to  be  licensed  as  a  pharmacist  or  assistant  pharmacist,  shall 
file  with  the  secretary  of  the  board  of  pharmacy  an  application,  duly  veri- 
fied under  oath,  setting  forth  the  name  and  age  of  the  applicant,  the  place 
or  places  at  which  he  studied,  and  the  time  spent  in  the  study  of,  the  science 
and  art  of  pharmacy,  and  the  experience  in  compounding  physicians'  pre- 
scriptions which  the  applicant  has  had  under  the  direction  of  legally  quali- 
fied pahrmacists;  and  shall  appear  at  a  time  and  place  designated  by  the 
board  of  pharmacy,  and  submit  to  an  examination  as  to  his  qualifications 
for  registration  under  this  chapter,  as  pharmacist  or  assistant  pharmacist. 
[R.  C.  §  1391.] 

Hist.      '05,    p.    319,    §    2 ;    compiled   and   reenacted 
K.   C.   §    1391. 

§  1392.  Qualifications  of  licentiates  and  assistants.  In  order  to  be 
licensed  as  a  pharmacist,  within  the  meaning  of  this  chapter,  an  applicant 
shall  not  be  less  than  21  years  of  age,  and  he  shall  present  to  the  board  of 
pharmacy  satisfactory  evidence  that  he  has  sufficient  preliminary  educa- 
tion, and  that  he  has  had  four  years'  experience  in  pharmacy  under  the 
instruction  of  a  licensed  pharmacist;  and  he  shall  also  pass  a  satisfactory 
examination  by  or  under  the  direction  of  the  board  of  pharmacy. 

In  order  to  be  licensed  as  an  assistant  pharmacist,  within  the  meaning 
of  this  chapter,  an  applicant  shall  not  be  less  than  18  years  of  age,  and 
shall  have  had  not  less  than  two  years'  experience  in  pharmacy  under  the 
instruction  of  a  licensed  pharmacist.  He  shall  also  have  had  sufficient  pre- 
liminary education,  and  shall  pass  a  satisfactory  examination  by  or  under 
the  direction  of  the  board  of  pharmacy :  Provided,  however,  That  in  case 
of  persons  who  have  attended  a  reputable  school  or  college  of  pharmacy, 
the  actual  time  of  attendance  at  such  school  or  college  of  pharmacy  shall 
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be  deducted  from  the  time  of  experience  required  of  pharmacists  and  assist- 
ant pharmacists,  but  in  no  case  shall  less  than  two  years'  experience  be 
required  for  registration  as  a  licensed  pharmacist.     ['05,  p.  319,  §  3.] 

Hist.     '05,  p.  319,  §   3,  reenacted  R.  C.  §   1392. 

§  1393.  Issuance  and  refusal  of  licenses.  If  the  applicant  for  license 
as  pharmacist  or  assistant  pharmacist  has  complied  with  all  the  provisions 
of  the  two  preceding  sections,  the  board  of  pharmacy  shall  enroll  his  name 
upon  the  register  of  pharmacists  or  assistant  pharmacists,  and  issue  to 
him  a  license  which  shall  entitle  him  to  practice  as  a  pharmacist  or  assist- 
ant pharmacist  for  the  period  of  two  years  from  the  date  of  said  license. 
The  board  of  pharmacy  may  refuse  to  grant  a  license  to  any  person  guilty 
of  felony  or  gross  immorality,  or  who  is  addicted  to  the  use  of  alcoholic 
liquors  or  narcotic  drugs  to  such  an  extent  as  to  render  him  unfit  to  prac- 
tice pharmacy ;  and  the  board  may,  after  due  notice  and  hearing,  revoke  the 
license  for  like  cause,  or  any  license  which  has  been  obtained  by  fraud. 
An  appeal  from  the  action  of  the  board  in  refusing  to  grant  or  in  revoking 
a  license  for  such  cause,  may  be  taken  to  the  governor  and  attorney  gen- 
eral, the  decision  of  which  officers,  either  affirmative  or  overruling  the 
action  of  the  board,  shall  be  final.     [R.  C.  §  1393.] 

Hist.      '05,    p.    319,    §    4  ;    compiled    and    reenacted 
R.   C.   §   1393. 

§  1394.      License  of  registered  pharmacists  from  other  states.      The 

board  of  pharmacy  may  issue  a  license  to  pharmacists  and  assistant  phar- 
macists who  are  registered  in  other  states,  or  who  are  graduates  of  a 
reputable  school  or  college  of  pharmacy  requiring  not  less  than  a  three 
years'  course,  without  examination :  Provided,  That  the  requirements  of 
the  state  are  equal  to  the  requirements  of  this  state.  Applicants  for  license 
under  this  section  shall  be  required  to  pay  the  same  fees  as  those  under- 
going an  examination.     ['05,  p.  319,  §  5.] 

Hist.     '05,  p.  319,   §  5,  reenacted  R.  C.  §   1394. 

§  1395.  Licenses  to  be  displayed:  Renewal.  All  licenses  and  per- 
mits under  the  provisions  of  this  chapter,  shall  within  30  days  of  the  issu- 
ance of  the  same,  be  conspicuously  displayed  in  the  place  of  business  of  the 
person  holding  the  license  or  permit. 

All  licenses  and  permits  must  be  renewed  within  60  days  after  the  ex- 
piration of  the  same.  A  failure  to  make  application  for  renewal  within 
the  time  specified  will  work  forfeiture  of  the  right  to  renewal  under  this 
chapter,  and  will  subject  the  applicant  to  examination  and  the  payment 
of  the  original  fee.     ['05,  p.  319,  §  6.] 

Hist.     '05,  p.   319,   §  6,  reenacted  R.  C.  §   1395. 

§  1396.      Unauthorized  persons  not  to  use  title  of  pharmacist.      It 

shall  be  unlawful  for  any  person,  not  legally  licensed  as  a  pharmacist,  to 
take,  use  or  exhibit  the  title  of  pharmacist  or  the  title  of  druggist  or 
apothecary,  or  any  other  title  or  description  of  like  import;  and  it  shall  be 
unlawful  for  any  person,  not  legally  licensed  as  an  assistant  pharmacist, 
to  take,  use  or  exhibit  the  title  of  assistant  pharmacist,  or  any  other  title 
or  description  of  like  import.     ['05,  p.  319,  §  14.] 

Hist.     '05,  p.  319,  §  14,  reenacted  R.  C.  §  1396. 

§  1397.  Exemption  from  jury  service.  All  persons  licensed  under 
this  chapter  as  pharmacists  or  assistant  pharmacists,  and  actively  engaged 
in  the  practice  of  their  profession,  shall  be  free  and  exempt  from  jury  duty 
in  all  courts  of  this  state.     ['05,  p.  319,  §  15.] 

Hist.     '05,  p.  319,  §  15,  reenacted  R.  C.  §  1397. 

§  1398.      Restrictions  upon  sale  of  poisonous  and  patent  medicines. 

It  shall  be  unlawful  for  any  person  to  sell  at  retail  or  to  furnish  any  of  the 
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poisons  of  schedules  A  and  B,  set  out  in  this  section,  without  affixing  or 
causing  to  be  affixed  to  the  bottle,  box,  vessel  or  package,  a  label  with  the 
name  of  the  article  and  the  word  poison  distinctly  shown  and  with  the  name 
and  place  of  business  of  the  seller,  all  printed  in  red  ink,  together  with  the 
name  of  such  poisons  printed  or  written  thereupon  in  plain,  legible  char- 
acters. Wholesale  dealers  in  drugs,  medicines,  pharmaceutical  prepara- 
tions, chemicals  or  poisons  shall  affix  or  cause  to  be  affixed  to  every  bottle, 
box,  parcel  and  outer  inclosure  of  any  original  package  containing  any  of 
the  articles  of  schedule  A,  a  suitable  label  or  brand  in  red  ink  with  the  word 
poison  upon  it.  Every  person  who  disposes  of  or  sells  at  retail  or  furnishes 
any  poisons  included  in  schedule  A  shall,  before  delivering  the  same  enter 
in  a  book  kept  for  that  purpose  the  date  of  sale,  the  name  and  address  of 
the  purchaser,  the  name  and  quantities  of  the  poison,  the  purpose  for 
which  it  is  purchased  and  the  name  of  the  dispenser.  The  poison  register 
must  be  always  open  for  inspection  by  the  proper  authorities  and  must  be 
preserved  for  at  least  five  years  after  the  last  entry.  He  shall  not  deliver 
any  of  the  poisons  of  schedule  A  or  B  until  he  has  satisfied  himself  that  the 
purchaser  is  aware  of  its  poisonous  character  and  that  the  poison  is  to  be 
used  for  a  legitimate  purpose.  The  provisions  of  this  paragraph  do  not 
apply  to  the  dispensing  of  medicines  or  poisons  on  physicians'  prescriptions. 
No  pharmacist,  druggist,  or  other  person  shall  refill  more  than  once  pre- 
scriptions containing  opium  or  morphine  or  preparations  of  either  of  them 
or  chloral,  in  which  the  dose  of  opium  shall  exceed  one-fourth  of  a  grain, 
or  of  morphine  one-twentieth  of  a  grain,  or  of  chloral  10  grains,  except 
upon  the  written  order  of  a  physician. 

Schedule  A.  Arsenic,  atropine,  corrosive  sublimate,  and  other  poison- 
ous salts  of  mercury,  potassium  cyanide,  hydrocyanic  acid,  dilute  hydro- 
cyanic acid,  carbolic  acid,  excepting  preparations  containing  not  more  than 
5  per  cent  aconite,  belladona,  digitalis,  fluid  extract  of  cottonroot  bark, 
fluid  extract  of  ergot,  oil  of  tansy,  oil  of  pennyroyal,  oil  of  savin,  croton 
oil,  strychnine,  cantharides,  chloroform,  and  creosote. 

Schedule  B.  Nicotine,  colchicum,  conium,  hellebore,  henbane,  Phyto- 
lacca, strophanthus,  arsenical  solutions,  methyl  or  wood  alcohol,  mineral 
acids,  oxalic  acid,  Paris  green,  salts  of  lead,  salts  of  zinc,  or  any  drug, 
chemical  or  preparation  which,  according  to  the  pharmacopoeia  and  for- 
mulary and  homeopathic  pharmacopoeias  is  destructive  to  adult  human  life 
in  quantities  of  60  grains  or  less.     ['13,  c.  53,  p.  162.] 

Hist.  '05,  p.  319,  §  13,  and  last  sentence  of  §  4  ; 
compiled  and  reenacted  R.  C.  §  1398 ;  am.  '13,  c. 
53,  p.  162. 

§  1399.  Penalties  for  violations  of  chapter.  Whoever,  not  being 
licensed  as  a  pharmacist,  shall  conduct  or  manage  any  drug  store,  phar- 
macy or  other  place  of  business  for  the  compounding,  dispensing,  or  sale 
at  retail  of  any  drugs,  medicines  or  poisons,  or  for  the  compounding  of 
physician's  prescriptions,  contrary  to  the  provisions  of  section  1390,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  not  less  than  $25  nor  more  than  $100 ;  and  each  week  such  drug  store 
or  pharmacy  or  other  place  of  business  is  so  unlawfully  conducted,  shall 
be  held  to  constitute  a  separate  and  distinct  offense. 

Whoever,  not  being  licensed  as  a  pharmacist  or  assistant  pharmacist, 
shall  compound,  dispense  or  sell  at  retail,  any  drug,  medicine,  poison  or 
pharmaceutical  preparation,  either  upon  a  physician's  prescription  or 
otherwise,  and  whoever,  being  the  owner  or  manager  of  a  drug  store, 
pharmacy  or  other  place  of  business,  shall  cause  or  permit  any  one  not 
licensed  as  a  pharmacist  or  assistant  pharmacist  to  dispense,  sell  at  retail 
or  compound  any  drug,  medicine,  poison  or  physician's  prescription,  con- 
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trary  to  the  provisions  of  section  1390,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  less  than  $10  nor 
more  than  $100. 

Any  license  or  permit  or  renewal  thereof  obtained  through  fraud  or 
by  any  false  or  fraudulent  representation  shall  be  void  and  of  no  effect  in 
law.  Any  person  who  shall  make  any  false  or  fraudulent  representation  for 
the  purpose  of  procuring  a  license  or  permit,  or  renewal  thereof,  either 
for  himself  or  for  another,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less  than  $25  nor  more  than 
$100 ;  and  any  person  who  shall  wilfully  make  a  false  affidavit  for  the  pur- 
pose of  procuring  a  license  or  permit,  or  renewal  thereof,  either  for  him- 
self or  for  another,  shall  be  deemed  guilty  of  perjury,  and  upon  conviction 
thereof  shall  be  subject  to  like  punishment  as  in  other  cases  of  perjury. 

Whoever,  being  the  holder  of  any  license  or  permit  granted  under  this 
chapter,  shall  fail  to  expose  such  license  or  permit,  or  any  renewal  thereof, 
in  a  conspicuous  position  in  the  place  of  business  to  which  such  permit 
relates,  or  in  which  the  holder  of  any  license  issued  under  the  provisions 
of  this  chapter  is  employed,  contrary  to  the  provisions  of  section  1395, 
shall,  upon  conviction  thereof,  be  fined  not  less  than  $5  nor  more  than 
$25,  and  each  week  that  such  license,  permit  or  renewal  shall  not  be  ex- 
posed shall  be  held  to  constitute  a  separate  and  distinct  offense.  And 
whoever,  being  the  holder  of  any  license  or  permit  granted  under  this 
chapter,  shall  after  the  expiration  of  such  license  or  permit,  and  without 
renewing  the  same,  continue  to  carry  on  the  business  for  which  such 
license  or  permit  was  granted,  contrary  to  the  provisions  of  section  1395, 
shall,  upon  conviction  thereof,  be  fined  not  less  than  $5  nor  more  than  $25. 

Whoever  shall  sell  or  deliver  to  any  person  any  poisonous  substance 
specified  in  section  1398,  without  labeling  the  same  and  recording  the 
delivery  thereof  in  the  manner  prescribed  in  said  section  1398,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fined  not  less  than  $10  nor  more  than  $100. 

Whoever,  not  being  legally  licensed  as  a  pharmacist,  shall  take,  use  or 
exhibit  the  title  of  pharmacist,  licensed  or  registered  pharmacist,  druggist, 
apothecary,  or  any  other  title  of  similar  import,  contrary  to  the  provisions 
of  section  1396,  and  whoever,  not  being  legally  licensed  as  an  assistant 
pharmacist,  shall  take,  use  or  exhibit  the  title  of  assistant  pharmacist,  or 
any  other  title  of  similar  import,  contrary  to  the  provisions  of  said  section 
1396,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
of, shall  be  fined  not  less  than  $10  nor  more  than  $50.     ['05,  p.  319,  §  16.] 

Hist.     '05,  p.   319,  §   16,  reenacted  R.  C.   §   1399. 

§  1400.  Duty  of  prosecuting  attorneys.  It  shall  be  the  duty  of  the 
prosecuting  attorneys  to  take  charge  of  and  prosecute  any  violation  of  any 
of  the  provisions  of  this  chapter. 

Hist.      '05,    p.    319,    §    12,   reenacted   R.   C.    §    1400; 
"county"    changed   to   "prosecuting." 

ARTICLE  2. 

ANTINARCOTIC   LAW. 

Note:  This  article,  enacted  in  '15,  c.  61,  p.  148,  follows  to  some  extent  the  provisions  of  the 
federal  law  on  the  subject  but  is  not  entirely  in  harmony  therewith.  It  repealed  the  act  of  '09, 
p.  182,  H.  B.  98,  which  was  the  first  statutory  regulation  of  narcotics  as  distinguished  from 
poisons. 

§  1400g.  Unlawful  traffic  in  narcotics.  It  shall  be  unlawful  to  sell, 
to  manufacture  for  sale,  to  transport  for  sale,  to  furnish  or  give  to  any 
person  or  persons  within  the  state  of  Idaho  any  cocaine,  alpha  or  beta 
eucaine,  opium,  morphine,  heroin,  chloral  hydrate,  or  any  salt  or  compound 
of  any  of  the  foregoing  substances,  or  any  preparation  or  compound  con- 

544 


PHARMACY  C.  87  §  1400k 

taining  any  of  the  foregoing  substances,  or  their  salts  or  compounds,  other- 
wise than  as  in  this  article  specifically  provided.     ['15,  c.  61,  §  1,  p.  148.] 

Hist.     '15,   c.   61,   §   1,  p.   148. 

§  1400h.  Lawful  traffic  in  narcotics.  It  shall  be  lawful  for  whole- 
salers, manufacturers  and  jobbers  to  sell  the  articles  named  in  section 
1400g  of  this  article  to  each  other,  or  to  regularly  licensed  retail  drug- 
gists or  physicians. 

It  shall  be  lawful  for  duly  licensed  retail  druggists  to  sell  the  articles 
named  in  section  1400g  of  this  article  to  a  regularly  licensed  and  practic- 
ing physician,  dentist,  or  veterinary  surgeon,  or,  when  the  same  enter  into 
or  form  part  of  a  written  prescription  duly  made,  dated  and  signed  by  a 
regularly  licensed  and  practicing  physician  to  the  person  presenting  such 
prescription,  according  to  the  terms  thereof  and  not  otherwise :  Provided, 
That  all  such  prescriptions  shall  be  kept  on  file  by  the  retail  druggist  who 
fills  them  for  a  period  of  one  year,  and  that  no  such  prescription  shall  be 
refilled  except  on  the  written  order  of  the  physician  making  it.  No  copy 
or  duplicate  of  any  such  prescription  shall  be  made  or  delivered  to  any 
person. 

It  shall  be  lawful  for  a  duly  licensed  physician,  dentist,  or  veterinary 
surgeon  to  furnish  or  administer  any  of  the  articles  named  in  section 
1400g  of  this  article  to  or  for  any  patient  under  his  immediate  care  or 
treatment,  but  to  none  other. 

It  shall  be  lawful  for  wholesalers,  manufacturers  or  jobbers  of  articles 
mentioned  in  section  1400g  of  this  article,  or  for  regularly  licensed  retail 
druggists  to  sell  the  same  to  hospitals,  colleges  or  scientific  institutions 
upon  the  certificate  of  the  head  of  such  hospitals,  colleges  or  institutions, 
or  of  a  licensed  physician  connected  therewith,  that  the  same  are  desired 
for  medical  or  scientific  purposes. 

It  shall  be  lawful  for  a  regularly  licensed  druggist  to  sell  proprietary 
preparations  containing  not  more  than  four-tenths  of  1  per  cent  of  opium, 
or  not  more  than  one-eighth  grain  of  morphine,  or  not  more  than  one- 
eighth  grain  of  heroin,  or  not  more  than  10  grains  of  chloral  hydrate  in 
one  fluid  ounce,  or  if  a  solid  preparation,  in  one  avoirdupois  ounce,  when 
the  label  on  any  such  preparation  shall  show  clearly  the  percentages  of 
such  articles  contained  therein.     ['15,  c.  61,  §  2,  p.  148.] 

Hist.      '15,  c.   61,   §   2,  p.   148. 

§  1400L  Unlawful  traffic  a  felony.  Any  dealing  in,  furnishing  or 
giving  away  of  any  of  the  articles  mentioned  in  section  1400g  of  this 
article  in  any  manner  not  specifically  recognized  as  lawful  by  section  1400h 
of  this  article  shall  constitute  a  felony  which  shall  be  punished  upon  con- 
viction by  imprisonment  in  the  state  penitentiary  for  not  less  than  three 
nor  more  than  10  years.     ['15,  c.  61,  §  3,  p.  149.] 

Hist.      '15,   c.   61,   i   3,  p.   149. 

§  1400j.      Unlawful    procuring    of    narcotics    a    misdemeanor.      Any 

person  who  shall  obtain  for  his  own  use,  or  otherwise,  any  of  the  articles 
mentioned  in  section  1400g  of  this  article,  except  in  the  manner  recognized 
as  lawful  by  section  1400h  of  this  article  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  $100  and 
not  more  than  $250,  or  by  imprisonment  in  the  county  jail  for  not  more 
than  six  months,  or  by  both  such  fine  and  imprisonment.  ['15,  c.  61,  §  4, 
p.  149.] 

Hist.      '15,   c.    61,    §4,   p.    149. 

§  1400k.  Penalty  for  violation  by  licensed  professionals.  Pharma- 
cists, retail  druggists,  physicians,  dentists  or  veterinary  surgeons  who 
shall  furnish  any  of  the  articles  mentioned  in  section  1400g  of  this  article 
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to  any  person  when  the  same  is  not  in  the  due,  lawful  and  regular  course 
of  trade,  or  the  practice  of  his  profession,  shall  upon  conviction  be  fined 
in  a  sum  not  exceeding  $500,  and  shall  forever  thereafter  be  ineligible  to 
secure  a  license  to  practice  within  this  state. 

Hist.     '15,  c.  61,   §   5,   p.   150.       Corrected  by  plu-  > 

ralizing  "retail  druggist"  and  by  substituting  "den- 
tists"   for   "druggists"    after   "physicians." 

§  1400  1.  Narcotic  traffic  presumptively  unlawful.  It  is  the  intent 
and  purpose  of  this  article  to  make  any  dealing  in,  furnishing  or  giving 
away  of  the  articles  mentioned  in  section  1400g  of  this  article  prima  facie 
unlawful,  and  whenever  any  of  such  articles  are  found  in  the  possession 
of  any  person,  proof  of  such  possession  shall  be  prima  facie  evidence  of  a 
violation  of  section  1400j  of  this  article,  and  it  shall  then  be  incumbent 
upon  such  person  to  show  that  the  same  was  lawfully  acquired.  ['15,  c.  61, 
§  6,  p.  150.] 

Hist.     '15,  c.   61,   $   6,  p.   150. 

CHAPTER  88. 
GRADUATE  NURSES. 

88:1.  State  board  of  examination  and  registration  of  graduate 
nurses.  It  shall  be  the  duty  of  the  state  board  of  examination  and  regis- 
tration of  graduate  nurses  to  enforce  the  provisions  of  this  chapter. 

The  Idaho  state  association  of  graduate  nurses  shall  nominate  four 
nurses  and  two  physicians,  from  which  list  the  governor  of  Idaho  shall 
appoint  an  examining  board  of  two  nurses  and  one  physician.  The  nurses 
appointed  on  this  board  shall  have  been  graduated  from  reputable  training 
schools  for  nurses  for  a  period  of  at  least  five  years,  and  shall  have  been 
registered  under  the  provisions  of  this  chapter.  The  physicians  appointed 
on  this  board  shall  have  been  graduated  for  a  period  of  at  least  five  years 
at  the  time  of  appointment.  The  members  of  this  board  must  be  actual 
residents  of  this  state  and  engaged  in  professional  work. 

The  members  of  this  board  shall  be  so  appointed  that  their  terms  begin 
successively,  one  each  year;  each  member  holding  office  from  time  of  ap- 
pointment until  a  successor  is  chosen  by  the  governor. 

All  appointments  shall  be  made  so  that  the  term  of  office  shall  expire 
on  the  1st  day  of  March  of  each  year,  and,  upon  the  expiration  of  the  term 
of  office,  the  governor  shall  likewise  fill  the  vacancy  for  a  term  of  three 
years  from  the  list  of  six  names  submitted  to  him  each  year  by  the  Idaho 
state  association  of  graduate  nurses.  An  unexpired  term  of  an  examiner 
caused  by  death,  resignation,  or  otherwise,  shall  be  filled  in  the  same  man- 
ner as  an  original  appointment  is  made. 

Hist.     '11,  c.  186,  §   1,  p.  614.     Obsolete  provisions        datory   in   fixing   the   power   of   nomination    and   ap- 

re'ating  to  first  board  omitted.  pointment    and    in    limiting    the    chief    executive    to 

r>i+„.i.      o    .r    v,4-~  /ioic\    oo  t     Ad?     icoT>     1109  the   selection   made  by  the  Idaho   state  association  of 

Cited:      o.  v.   rite   (lylb)    Zy   1.   4bo,    159   f.   lloo.  j      j.  t  j  r>      i  /in-.  r\     nn    t 

v  '  graduate    nurses.      Ingard    v.    Barker    (1915)    27    I. 

Governor's   choice    limited:      This    section    is   man-        124,    134,   147  P.  293. 

88:2.  General  powers  and  duties.  The  members  of  the  board  shall 
meet  in  the  city  of  Boise,  as  soon  as  organized,  and  shall  elect  from  their 
number  a  president,  who  shall  act  as  inspector  of  training  schools  for 
nurses,  and  a  secretary,  who  shall  act  also  as  treasurer.  Two  members 
shall  constitute  a  quorum,  and  special  meetings  of  the  board  shall  be  called 
by  the  secretary  upon  the  written  request  of  any  two  members. 

The  board  shall  adopt  a  seal  which  shall  be  placed  in  the  care  of  the 
secretary.  The  secretary  shall  be  required  to  keep  a  record  of  all  meetings 
of  the  board,  including  a  register  of  the  names  of  all  nurses  and  training 
schools  for  nurses  registered  under  this  chapter.  Said  register  shall,  at 
all  reasonable  times,  be  open  to  public  scrutiny,  and  the  board  shall  cause 
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the  prosecution  of  all  persons  violating  any  of  the  provisions  of  this  chap- 
ter, and  may  incur  necessary  expense  on  this  behalf. 

The  inspector  shall  annually  inspect  all  training  schools  for  nurses 
existing  in  the  state  of  Idaho,  and  shall  register  such  schools  as  fulfill  the 
requirements  designated  by  the  examining  board. 

The  board  shall  provide  a  schedule  of  the  subjects  upon  which  appli- 
cants shall  be  examined  to  qualify  for  the  requirements  of  this  chapter. 
['11,  c.  186,  first  part  of  §  2,  p.  615.] 

Hist.     '11,  c.  186,  first  part  of  §   2,  p.   615. 

88:3.  Compensation.  The  salary  of  the  secretary  shall  be  fixed  by 
the  board,  and  shall  not  exceed  $500  per  annum,  said  salary  not  covering 
traveling  expenses,  and  other  expenses  incurred  in  discharge  of  official 
duties.  The  other  members  of  the  board  shall  receive  $4  each  per  day 
for  each  day  actually  engaged  in  attendance  upon  meetings  of  the  board, 
and  in  going  to  and  coming  from  their  place  of  meeting,  and  inspection 
of  training  schools  for  nurses,  and  all  legitimate  and  necessary  expenses 
incurred  in  attending  such  meetings.  All  expenses  of  the  board,  including 
such  salary  and  compensation,  shall  be  paid  from  the  fees  received  by  the 
board.  A  report  of  all  receipts  and  expenditures  shall  be  made  to  the  gov- 
ernor by  December  15  of  each  year.     ['11,  c.  186,  last  part  of  §  2,  p.  616.] 

Hist.     '11,  c.   186,   last  part  of  §   2,  p.   816. 

88 :4.  Examinations.  It  shall  be  the  duty  of  the  board  to  meet  in  the 
city  of  Boise  for  the  purpose  of  holding  examinations  not  less  frequently 
than  once  every  year,  and  at  such  times  as  they  may  determine ;  the  board 
shall  also,  at  least  once  a  year,  arrange  for  an  examination  in  some  conve- 
nient place  in  the  northern  part  of  the  state.  The  board  shall,  from  time 
to  time,  adopt  rules  for  the  examination  of  applicants  for  registration  in 
accordance  with  the  provisions  of  this  chapter. 

Notice  of  the  meetings  of  the  board  shall  be  given  to  the  public  press 
and  to  at  least  one  journal  devoted  to  the  interests  of  professional  nursing, 
and  by  mail  to  every  applicant  and  to  every  reputable  training  school  in 
Idaho,  at  least  30  days  prior  to  the  meeting.  At  such  meetings  it  shall  be 
the  duty  of  the  board  to  examine  all  such  applicants  for  registration  under 
this  chapter  as  are  required  to  be  examined,  and  to  issue  to  each  duly 
qualified  applicant  who  shall  have  compiled  with  the  pertinent  provisions 
of  this  chapter  the  certificate  provided  for  in  this  chapter.  ['11,  c.  186, 
first  part  of  §  3,  p.  616.] 

Hist.     '11,  c.  186,  first  part  of  §  3,  p.  616. 

88:5.  Qualifications  of  applicants.  Each  applicant  for  registration 
shall  furnish  satisfactory  evidence  that  he  or  she  is  21  years  of  age  and  of 
good  moral  character. 

On  compliance  with  the  pertinent  provisions  of  this  chapter,  nurses 
otherwise  qualified  shall  be  entitled,  upon  the  payment  of  $10,  to  regis- 
tration as  follows : 

1.  Nurses  who  at  the  time  of  application  shall  have  graduated  from 
a  reputable  training  school  connected  with  a  general  hospital  requiring 
a  systematic  course  of  at  least  three  years'  training. 

2.  Nurses  who  at  the  time  of  application  shall  have  been  graduated 
from  a  reputable  training  school  connected  with  a  special  hospital  re- 
quiring a  systematic  course  of  at  least  two  years'  training,  and  who  at 
the  time  of  application  shall  have  obtained,  in  a  reputable  general  hospital 
one  year's  additional  training  in  subjects  not  adequately  taught  in  the 
training  school  from  which  they  were  graduated,  and  shall  pass  an  exam- 
ination to  determine  their  fitness  and  ability  to  give  efficient  care  to  the 
sick. 

Hist.  '11,  c.  186,  last  paragraph  of  §  3,  §  4,  p. 
617.  Obsolete  provisions  relating  to  registration 
prior  to  Jan.    1,    1914,   omitted. 
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88:6.  Registration  without  examination.  The  board,  upon  written 
application,  and  upon  the  receipt  of  $10  as  registration  fee,  may  issue  a 
certificate,  without  examination,  to  those  who  shall  have  been  registered 
as  registered  nurses  under  the  law  of  another  state  having  the  require- 
ments equivalent  to  those  of  Idaho :  Provided,  That  the  board  shall  be  sole 
judge  of  credentials  of  any  nurse  admitted  to  registration  without  exam- 
ination.    ['11,  c.  186,  §  7,  p.  618.] 

Hist.     '11,  c.  186,  §  7,  p.  618. 

88:7.  Certificate:  Recording.  All  certificates  issued  by  the  board 
shall  be  signed  by  all  the  members  thereof  and  shall  be  attested  by  the 
president  and  secretary. 

Any  person  to  whom  a  certificate  of  registration  shall  be  issued  shall, 
within  30  days  thereafter,  cause  the  same  to  be  recorded  with  the  county 
recorder  of  the  county  in  which  such  person  resided  at  the  time  of  appli- 
cation. Such  persons  shall  be  prepared,  whenever  requested,  to  exhibit 
such  certificate  of  registration  or  a  certified  copy  thereof.  Registered 
nurses  changing  residence  in  the  state  must  present  a  certificate  of  regis- 
tration or  a  certified  copy  thereof  to  the  county  recorder  within  30  days 
of  establishing  new  residence. 

Hist.      '11,    c.    186,    part    of    §    8,    p.    618,    part    of 
S    3,   p.   616.     "Recorder"  for  "clerk." 

88:8.  Revocation  of  certificate.  The  board  may  revoke  any  certifi- 
cate by  unanimous  vote  for  dishonesty,  gross  incompetency,  a  habit  ren- 
dering a  nurse  unsafe  to  be  intrusted  with  or  unfit  for  the  care  of  the  sick, 
conduct  derogatory  to  the  morals  or  standing  of  the  profession  of  nursing, 
any  wilful  fraud  or  misrepresentation  practiced  in  procuring  such  certifi- 
cate, provided  the  holder  of  such  certificate  shall  have  been  given  at  least 
30  days'  notice,  in  writing,  of  the  specific  charge  against  such  holder,  and 
of  the  time  and  place  of  hearing  the  charge  by  the  board,  at  which  time 
and  place  the  holder  shall  be  entitled  to  be  heard  and  to  be  represented 
by  counsel. 

Upon  the  revocation  of  any  certificate,  the  same  shall  be  null  and  void. 
The  holder  thereof  shall  cease  to  be  entitled  to  any  of  the  privileges  con- 
ferred by  such  certificate  and  it  shall  be  the  duty  of  the  secretary  of  the 
board  to  strike  the  name  of  the  holder  thereof  from  the  roll  of  registered 
nurses,  and  to  give  notice  of  such  revocation  to  the  county  clerk  in  whose 
office  such  certificate  is  recorded,  and  thereupon  such  county  clerk  shall 
note  the  fact  of  such  revocation  upon  the  record  of  such  certificate.  ['11, 
c.  186,  §  9,  p.  618.] 

Hist.      '11,   c.    186,    §   9,   p.   618. 

88 :9.  Registered  nurses  must  have  certificates.  It  shall  be  unlawful 
for  any  person  to  practice,  or  attempt  to  practice,  in  this  state  as  a  regis- 
tered nurse  without  a  certificate  from  the  board.  Any  person  who  has 
received  such  a  certificate  shall  be  styled  and  known  as  a  registered  nurse, 
and  shall  be  entitled  to  append  the  letters  "R.  N."  to  the  name  of  such 
person.  No  other  person  shall  assume  or  use  such  title  or  the  abbreviation 
"R.  N."  or  any  other  words,  letters  or  figures,  to  indicate  that  such  person 
is  a  registered  nurse. 

Hist.     '11,  c.   186,   §   5,  p.  617.     "Hereafter"  omit- 
ted. 

88:10.  Exceptions.  This  chapter  shall  not  be  construed  to  affect  or 
apply  to  the  gratuitous  nursing  of  the  sick  by  friends  or  members  of  the 
family,  nor  to  any  person  nursing  the  sick  for  hire,  who  does  not  in  any 
away  assume  or  pretend  to  be  a  registered  nurse,  and  this  chapter  shall 
not  be  construed  to  interfere  in  any  way  with  members  of  religious  com- 
munities or  orders,  which  have  charge  of  hospitals,  or  take  care  of  the 
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sick  in  their  own  homes,  provided  such  members  do  not  in  any  way  assume 
to  be  registered  nurses.     ['11,  c.  186,  §  6,  p.  618.] 

Hist.     '11,  c.  186,  §  6,  p.  618. 

88:11.  Penalties.  Any  person  violating  any  of  the  provisions  of  this 
chapter  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction,  be 
fined  for  the  offense  in  a  sum  not  less  than  $10,  nor  more  than  $100,  for 
the  first  offense,  and  not  less  than  $100,  nor  more  than  $500  for  each  sub- 
sequent offense. 

Any  person  who  shall  wilfully  make  any  false  representation  to  the 
board  in  applying  for  a  license  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  in  a  sum  not  less  than  $100,  nor  more  than  $200. 

Hist.     '11,  c.   186,  §  8,  p.   618.     Last  sentence,  re- 
ferring to  signing  of  certificate  transferred  to  88:7. 

CHAPTER  89. 

EMBALMERS. 

89:1.  Embalmers  must  be  licensed.  It  shall  be  unlawful  for  any 
person  to  embalm  or  otherwise  prepare  for  transportation  by  railway  or 
other  public  conveyance,  the  dead  body  of  any  human  being,  or  to  embalm 
or  otherwise  prepare  any  such  body  or  practice,  or  publicly  profess  to  prac- 
tice, the  art  of  embalming  without  first  obtaining,  from  the  state  board  of 
health,  a  license  authorizing  him  to  practice  embalming  in  this  state. 
['09,  p.  167,  H.  B.  173,  §  1.] 

Hist.     '09,  p.  167,  H.  B.  173,  §  1. 

89:2.  Examining  committee:  Applications.  At  the  annual  meeting 
of  the  state  board  of  health  it  shall  select  one  member  of  the  state  associa- 
tion of  funeral  directors,  who,  with  two  physicians  of  the  state  board  of 
health,  shall  constitute  the  examining  committee  for  the  year.  The  exam- 
inations provided  for  in  this  chapter  shall  be  held  in  the  city  of  Boise,  in 
January  of  each  year  and  at  such  other  times  as  the  board  of  health  may 
direct.  All  applicants  for  license  to  practice  embalming  shall  have  at- 
tained the  age  of  21  years,  and  shall  have  had  not  less  than  two  years' 
practical  experience  under  a  licensed  embalmer  in  this  state,  or  in  lieu 
thereof,  shall  have  had  a  practical  experience  of  not  less  than  one  year 
under  a  licensed  embalmer,  and  have  completed  the  regular  course  of  in- 
struction in  a  school  of  embalming  recognized  as  being  in  good  standing  by 
the  state  board  of  health  of  Idaho;  in  addition  to  all  said  requirements, 
each  applicant  for  an  embalmer's  license  shall  have  actually  embalmed  not 
less  than  10  bodies  under  the  supervision  of  a  licensed  embalmer,  prior 
to  the  day  of  examination.  Each  applicant  for  examination  shall  file  with 
the  secretary  of  the  state  board  of  health  not  later  than  10  days  prior  to 
the  date  of  the  next  examination,  a  sworn  statement  of  his  age  and  other 
qualifications  as  required  by  this  chapter,  and  a  certificate  of  good  moral 
character,  signed  by  three  responsible  citizens,  one  of  whom  must  be  a 
licensed  embalmer  personally  acquainted  with  the  applicant  for  at  least 
one  year.  All  applications  under  this  chapter  shall  be  upon  blanks  fur- 
nished by  the  state  board  of  health.     ['09,  p.  167,  H.  B.  173,  §  2.] 

Hist.      '09,  p.   167,   H.   B.   173,   §   2. 

89:3.  Examinations.  Every  person  who  is  a  graduate  of  an  ac- 
credited college  of  embalming  and  has  practiced  his  profession  in  this 
state  for  at  least  the  period  of  one  year,  engaged  in  the  practice  of  em- 
balming, must,  within  60  days,  apply  to  the  state  board  of  health  for  a 
license  as  by  this  chapter  provided,  and,  upon  filing  such  diploma  and 
paying  a  fee  of  $10,  a  license  shall  issue.    All  other  applicants  for  license 
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to  practice  embalming,  shall  be  examined  in  the  following  subjects:  An- 
atomy, sanitary  science,  the  care,  disinfection,  preservation,  transportation 
of  and  burial,  or  other  final  disposition  of  dead  bodies,  and  the  rules  and 
regulations  of  the  state  board  of  health  relating  to  infectious  diseases  and 
quarantine;  he  shall  also  demonstrate  his  proficiency  as  an  embalmer  by 
operations  on  a  cadaver.  The  examination  papers  and  oral  answers  shall, 
when  concluded,  be  graded  upon  the  scale  of  100,  each  applicant  first  to 
pay  to  the  secretary  of  the  board  of  health  a  fee  of  $10  therefor.  The 
average  rating  required  to  pass  shall  be  fixed  by  the  board  of  health  prior 
to  the  examination.  If  the  examination  be  satisfactory  to  the  examining 
committee,  it  shall  so  report  to  the  state  board  of  health ;  if  the  board  find 
the  report  and  the  rating  correct,  it  shall  authorize  its  president  and  secre- 
tary to  issue  a  license  to  the  successful  candidates,  for  which  such  candi- 
date shall  pay  an  additional  fee  of  $1.  The  license,  while  in  force,  shall 
confer  upon  the  holder  the  right  to  practice  embalming,  or  to  otherwise 
prepare  dead  bodies  for  transportation,  burial,  or  other  authorized  mode 
of  final  disposition,  and  shall  be  conclusive  evidence  thereof. 

Hist.  '09,  p.  167,  H.  B.  173,  §  3.  "After  passage 
of  this  act"  omitted  ;  "a"  inserted  before  "cadaver"  ; 
"shall"   inserted  in   last  phrase. 

89:4.  Renewal  of  licenses.  Licenses  may  be  renewed  without  ex- 
amination annually  by  the  state  board  of  health  within  30  days  after  ex- 
piration, provided  the  holder  of  said  license  shall  make  application  to 
said  board,  and  pay  to  the  secretary  thereof  the  sum  of  $2  renewal  fee. 
The  state  board  of  health  is  empowered  to  recognize  licenses  issued  to 
embalmers  by  authorities  under  the  laws  of  other  states  having  substan- 
tially similar  requirements  to  those  existing  in  this  state :  Provided,  That 
such  states  recognize  licenses  issued  by  the  Idaho  state  board  of  health. 
Then  licenses  issued  by  authority  of  such  other  states  may  be  deemed 
sufficient  evidence  of  qualifications  of  the  licentiate  without  further  exam- 
ination for  license  in  this  state.  The  fee  for  such  license  shall  be  $10.  The 
owner  of  any  license  or  renewal,  provided  for  in  this  chapter,  shall  cause 
the  same  to  be  registered  in  the  office  of  the  state  board  of  health,  and  no 
transportation  permit  shall  be  issued  by  the  board  of  health  to  any  person 
not  so  recorded.     ['09,  p.  167,  H.  B.  173,  §  4.] 

Hist.     '09,  p.    167,   H.   B.   173,   §   4. 

89 :5.  Revocation  of  licenses  The  state  board  of  health  may  refuse  to 
grant,  or  renew,  any  license  provided  for  in  this  chapter,  to  a  person  other- 
wise qualified,  who  obtained  said  license  by  false  or  fraudulent  representa- 
tion, or  for  habitual  intoxication,  or  for  immoral  or  unprofessional  or  dis- 
honorable conduct,  or  for  wilful  or  repeated  violation  of  the  rules  or  regu- 
lations of  the  state  board  of  health ;  and  the  board  may  revoke  any  license, 
issued  by  it,  for  any  such  or  similar  cause :  Provided,  That  before  the  re- 
vocation of  any  license  issued  under  the  provisions  of  this  chapter,  the 
licentiate  shall  have  been  offered  an  opportunity  for  a  hearing  before  the 
board.  At  least  10  days  prior  to  the  date  set  for  such  hearing,  the  secre- 
tary of  the  state  board  of  health  shall  cause  written  notice,  under  regis- 
tered mail,  to  be  sent  to  the  licentiate  at  his  last  known  place  of  residence ; 
said  notice  shall  contain  a  statement  of  the  charges,  and  the  date  and  place 
set  for  the  hearing  before  the  board.  If  the  party  thus  notified  fails  to 
appear,  either  in  person  or  by  counsel,  at  the  time  and  place  designated 
in  said  notice,  the  board  may,  after  receiving  satisfactory  evidence  of  the 
truth  of  the  charges  and  the  proper  issuance  of  the  notice,  revoke  said} 
license.  If  the  licentiate  appear,  either  in  person  or  by  counsel,  the  board 
shall  proceed  with  the  hearing  as  herein  provided.  The  board  may  receive 
and  consider  affidavits  and  oral  statements,  and  shall  cause  a  stenographic 
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report  of  the  oral  testimony  to  be  taken,  which,  together  with  all  other 
papers  pertaining  thereto,  shall  be  preserved  for  one  year.  If  the  board 
is  satisfied  that  the  licentiate  is  guilty  of  any  of  the  offenses  named  in  this 
section,  the  licentiate  or  holder  thereof,  shall  not  practice  embalming  or 
any  of  its  branches  in  this  state. 

Hist.      '09,   p.    167,    H.    B.    173,    §    5  ;    "a"    inserted 
before    "stenographic." 

89:6.      Jurisdiction  of  state  board  of  health  over  dead  bodies.      The 

state  board  of  health  shall  have  sole  jurisdiction  over  the  transportation 
of  all  dead  bodies  and  of  all  methods  preparatory  thereto,  and  the  said 
board  is  hereby  authorized  to  make  such  rules  and  regulations  relating 
thereto  as  in  its  opinion  are  necessary  to  subserve  and  protect  the  public 
health;  said  rules  and  regulations,  when  made,  shall  be  enforced  by  the 
secretary  of  the  state  board  of  health.     ['09,  p.  167,  H.  B.  173,  §  6.] 

Hist.     '09,  p.  167,  H.  B.  173,  §  6. 

89 :7.  Penalty  for  unlawful  transportation.  It  shall  be  unlawful  for 
any  railway  agent,  express  agent,  baggage  master,  conductor  or  other 
person  acting  as  such,  to  receive  the  dead  body  of  any  person  for  ship- 
ment, or  transportation  by  railway  or  other  public  conveyance,  to  or  from 
any  point  in  this  state  or  to  a  point  outside  of  this  state,  unless  said  body 
is  accompanied  by  a  removal  or  shipping  permit  signed  by  the  health 
officer  of  the  local  board  of  health,  and  a  certificate,  attached  to  the  outside 
box  containing  such  body,  showing  the  name  and  official  number  of  the 
embalmerby  whom  it  was  prepared.     ['09,  p.  167,  H.  B.  173,  §  7.] 

Hist.     '09,  p.   167,  H.  B.   173,  §   7. 

89 :8.  Compensation  and  expenses.  Each  member  of  the  examining 
committee  shall  receive  for  his  services,  out  of  funds  created  by  the  pay- 
ment of  fees  by  applicants  for  examination  or  licenses  and  renewals,  such 
compensation  as  is  allowed  by  the  members  of  the  state  board  of  health. 
All  printing,  postage,  and  other  contingent  expenses  necessarily  incurred 
under  the  provisions  of  this  chapter  shall  be  paid  from  said  fund.  All 
expenses  incurred  under  the  provisions  of  this  chapter  shall  be  itemized, 
validated,  and  audited  and  allowed  at  any  regular  meeting  of  the  state 
board  of  health.  All  funds  received  in  excess  of  the  compensation  and 
expenses  provided  for  in  this  chapter  shall  be  held  by  the  secretary  of  the 
said  board  as  a  special  fund  for  meeting  the  expenses  of  carrying  out  the 
provisions  of  this  chapter.     ['11,  c.  150,  §  1,  p.  455.] 

Hist.     '09,  p.  167,  H.  B.  173,   §  8;  am.  '11,  c.  150, 
X    1,   p.  455. 

89:9.  Penalties.  Any  person  who  shall  knowingly  violate  any  of 
the  provisions  of  this  chapter,  or  who  shall  offer  a  forged  removal,  ship- 
ping or  transportation  certificate,  or  who  shall  certify  falsely  as  to  the 
preparation  of  a  dead  body,  or  who  shall  represent  himself  to  be  the  bona 
fide  owner  of  a  license  or  renewal,  when  the  license  or  renewal  was  not 
regularly  issued  to  him  by  the  state  board  of  health,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  not  exceeding 
$100,  or  be  imprisoned  in  the  county  jail  for  a  period  not  exceeding  30 
days,  or  both,  at  the  discretion  of  the  court.  It  shall  be  the  duty  of  the 
secretary  of  the  state  board  of  health  to  see  that  the  provisions  of  this 
chapter  are  properly  administered  and  enforced  throughout  the  state,  and 
all  peace  officers  and  prosecuting  attorneys  shall  aid  in  their  several  ca- 
pacities in  the  discharge  of  these  duties. 

Hist.       '09,     p.     167,    H.     B.     173,     §  9  ;     "county" 
changed  to  "prosecuting"   preceding  "attorney." 

89:10.  Records.  The  said  examining  board  shall  keep  a  general 
book  of  record,  in  which  all  official  acts,  proceedings  and  transactions  of 
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said  board  shall  appear  in  full.  They  shall  also  keep  in  addition  thereto 
a  cash  book,  in  which  shall  appear  in  detail  all  receipts  and  disbursements 
of  said  board.  They  shall  also  keep  a  special  register,  containing  the 
names  and  addresses  of  all  applicants  for  license,  together  with  the  date 
required  to  be  furnished  in  the  application  for  said  license.  Said  special 
register  shall  also  show  whether  the  applicant  received  a  license  or  was 
rejected,  and  if  the  applicant  was  rejected,  it  shall  contain  a  full  statement 
of  the  reasons  therefor.  Said  general  book  of  record,  cash  book,  and  the 
special  register  shall  be  prima  facie  evidence  of  all  matters  therein  re- 
corded, and  shall  be  public  records  in  charge  of  the  secretary  of  the  board 
of  health.     ['09,  p.  167,  H.  B.  173,  §  10.] 

Hist.     '09,  p.  167,  H.  B.  173,  §  10. 

CHAPTER  90. 
THE  PRACTICE  OF  VETERINARY  MEDICINE,  SURGERY  AND 

DENTISTRY. 

90:1.  State  board  of  veterinary  medical  examiners.  The  governor 
shall  appoint  a  board  of  veterinary  examiners,  to  be  known  as  the  Idaho 
state  board  of  veterinary  medical  examiners.  The  board  shall  consist  of 
three  qualified  veterinarians,  each  of  whom  shall  be  a  graduate  of  a  le- 
gally chartered  and  authorized  veterinary  college  or  veterinary  depart- 
ment of  any  university  or  agricultural  college,  and  who  shall  be  in  good 
standing  in  the  profession.  Members  shall  be  appointed  for  three  years, 
their  terms  expiring  successively,  one  each  year.  The  members  of  said 
board  shall  qualify  by  taking  the  usual  oath  of  office  before  any  officer 
qualified  to  administer  such  oath.  No  member  of  any  veterinary  college, 
or  veterinary  department  of  any  state  university  or  agricultural  college, 
or  any  persons  connected  therewith  shall  be  eligible  to  appointment  upon 
the  board. 

The  governor  shall  fill  any  vacancy  which  may  occur  on  the  board,  and 
may  remove  any  member  of  said  board  for  a  continual  neglect  of  duty,  in- 
competency, unprofessional  or  dishonorable  conduct. 

Hist.      '13,    c.    190,    §    1,   p.    629.      Temporary   pro- 
visions relating  to  first  board  omitted. 

90:2.  Election  of  officers.  Said  board  of  examiners  shall,  annually, 
meet  and  organize  by  the  election  of  a  president,  secretary  and  treasurer 
from  its  own  members,  who  shall  be  elected  for  a  term  of  one  year,  and 
serve  until  their  successors  are  elected  and  qualified,  and  shall  perform 
the  duties  prescribed  by  the  board.  The  board  shall  procure  the  necessary 
books  and  stationery  for  its  use,  the  same  to  be  paid  for  out  of  its  treasury. 

Hist.      *13,  c.   190,   §   2,  p.   629.     Temporary  provi- 
sion  as  to  first  meeting  omitted. 

90 :3.  Duties  of  officers :  Records.  The  secretary  of  the  board  shall 
keep  an  accurate  account  of  all  proceedings  of  the  board,  receive  all  moneys 
accruing  under  this  chapter,  issue  his  receipt  for  the  same,  and  pay  the 
same  over  to  the  treasurer  of  the  board,  taking  his  receipt  for  the  same. 
The  treasurer  shall  execute  a  good  and  sufficient  bond  to  said  board  faith- 
fully to  discharge  his  duties,  and  shall  pay  out  such  funds  only  on  vouchers 
certified  to  by  a  majority  of  the  said  board.  The  secretary  shall  also  record 
in  a  book  to  be  kept  for  that  purpose,  the  names  of  all  practitioners  of 
veterinary  medicine  or  surgery  in  this  state,  to  whom  certificates  are  issued 
allowing  them  to  practice  as  provided  in  this  chapter.  Said  book  shall  be 
styled  and  recognized  as  the  "Register  of  the  Practitioners  of  Veterinary 
Medicine  and  Surgery  in  the  State  of  Idaho,"  and  it  shall  be  admissible  in 
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evidence,  and  shall  also  appear  in  the  state  veterinary  surgeon's  annual 
report.  Said  register  shall  be  accurately  kept  by  the  secretary  of  said 
board,  who  shall  at  all  times  during  business  hours  allow  it  to  be  inspected 
in  his  presence  by  any  person  either  at  his  office  or  at  any  meeting  of  the 
state  board  of  veterinary  medical  examiners.  Said  secretary  shall  insert 
in  said  register  any  alteration  in  the  names  or  addresses  of  registered 
persons  which  may  come  to  his  knowledge,  and  he  shall  also  record  the 
license  of  any  registered  person  as  soon  as  he  secures  satisfactory  proof 
thereof. 

Hist.      '13,    c.    190,    §    11,    p.    631 ;    "veterinarian"        person"    changed   to    "registered   persons."      Phrase- 
changed   to    "veterinary    surgeon"  ;    "any    registered        ology  slightly  changed  to  make  meaning  clear. 

90 :4.  Meetings.  The  members  of  said  board  shall  meet  at  least  once 
a  year,  and  shall  hold  such  additional  meetings  at  such  time  and  place  as 
they  may  elect,  whenever  two  or  more  applicants  desire  to  take  the  exam- 
ination. 

At  any  meeting  of  the  board  a  majority  shall  constitute  a  quorum  to 
transact  business.  Said  board  may  make  by-laws  and  rules  not  incon- 
sistent with  law  necessary  to  carry  out  the  provisions  of  this  chapter,  and 
any  member  thereof  shall  have  power  to  administer  oaths  and  take  testi- 
mony concerning  all  matters  within  the  board's  jurisdiction. 

Hist.     '13,  c.  190,  first  part  of  §  3,  p.  629  ;  "law" 
for   "laws"  ;  "the  board's"  for  "its." 

90:5.  Enforcement  of  law.  Said  board  shall  investigate  all  com- 
plaints of  the  violation  of  the  provisions  of  this  chapter,  and  report  the 
same  to  the  proper  prosecuting  officers,  whose  duty  it  shall  be  to  enforce 
the  provisions  of  this  chapter. 

Hist.     '13,  c.  190,  §  5,  p.  630;  "violations"  changed 
to   singular. 

90:6.  Examinations.  It  shall  be  the  duty  of  said  board  at  such  time 
and  place  as  its  members  may  have  decided  upon,  to  examine  all  diplomas, 
credentials,  and  persons  making  application  to  them  who  shall  desire  to 
commence  the  practice  of  veterinary  medicine,  veterinary  surgery  and 
veterinary  dentistry,  in  this  state,  and  who  shall  not  by  the  provisions  of 
this  chapter  be  exempt  from  such  examination;  and  when  an  applicant 
shall  have  passed  an  examination  satisfactorily  demonstrating  his  effi- 
ciency before  the  board  in  session,  the  board  shall  grant  to  such  applicant 
a  certificate  to  that  effect. 

In  case  an  applicant  shall  fail  to  pass  a  satisfactory  examination,  he 
shall  not  be  permitted  to  attend  any  further  examination  within  the  next 
six  months  or  until  the  next  meeting  of  the  said  board ;  nor  shall  he  have 
again  to  pay  the  prescribed  fee  as  hereinafter  provided. 

Hist.     '13,  c.  190,  §  4,  p.   630  ;  "its  members"  for        ficiency"    changed    to    "satisfactorily    demonstrating 
"they"  in  first  sentence  ;   "satisfactory  as  to  the  ef-        his  efficiency." 

90:7.  Same:  Applications.  An  applicant  desiring  to  take  the  ex- 
amination or  to  present  a  diploma  will  so  inform  the  secretary  of  the 
board  by  letter  or  otherwise  and  the  application  will  be  placed  on  file,  and 
in  due  time  preceding  the  examination,  the  secretary  will  inform  the  ap- 
plicant by  letter  of  the  time  and  place  at  which  the  succeeding  examination 
will  be  held.  Any  person  over  21  years  of  age,  of  good  moral  character, 
may  make  application  to  the  state  board  of  veterinary  medical  examiners 
and  may  be  granted  a  license  by  said  board  by  passing  an  examination  be- 
fore the  board  of  veterinary  medical  examiners  and  otherwise  complying 
with  the  provisions  of  this  chapter.  Any  person  who  is  the  rightful  pos- 
sessor and  holder  of  a  diploma,  issued  by  a  recognized  and  legally  chartered 
veterinary  college,  or  veterinary  department  of  a  university  or  agricultural 
college,  desiring  to  practice  in  the  state  of  Idaho  may  present  the  same  to 
a  member  of  the  board  at  any  time,  who  after  examining  the  same  and 
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satisfying  himself  as  to  its  genuineness,  shall  issue  a  permit  in  writing 
on  the  receipt  of  $5,  to  practice  in  accordance  with  his  diploma  in  this  state 
until  the  succeeding  examination,  when  the  board  shall  act  upon  the  appli- 
cation and  shall  issue  a  certificate  in  lieu  of  the  permit. 

Hist.  '13,  c.  190,  §  12,  p.  632  ;  "of"  for  "at"  pre- 
ceding "the  time  and  place"  ;  "of  the  permit"  for 
"thereof." 

90:8.  Same:  Subjects.  The  board  shall  require  applicants  for  cer- 
tificates as  aforesaid,  to  pass  a  satisfactory  examination  in  such  subjects 
and  topics,  a  knowledge  of  which  is  required  of  candidates  for  degrees  in 
reputable  veterinary  colleges  or  veterinary  departments  of  universities  or 
agricultural  colleges  in  the  United  States,  namely,  veterinary  anatomy, 
surgery,  practice  of  medicine,  pathology,  chemistry,  veterinary  clinical  di- 
agnosis, therapeutics,  physiology,  sanitary  medicine,  meat  and  milk  in- 
spection, obstetrics,  veterinary  dentistry,  bacteriology,  histology,  hygiene, 
and  such  other  branches  as  the  board  of  veterinary  medical  examiners 
may  prescribe,  said  examination  to  be  written,  oral  or  both.  All  examina- 
tions provided  for  in  this  chapter  shall  be  conducted  under  rules  and  regu- 
lations prescribed  by  the  board  which  shall  provide  for  fair  and  wholly 
impartial  methods  of  examination.  A  diploma  issued  from  a  veterinary 
college,  veterinary  department  of  a  university  or  agricultural  college,  rec- 
ognized by  the  American  veterinary  medical  association  shall  be  accepted 
in  lieu  of  an  examination. 

Hist.  '13,  c.  190,  §  6,  p.  630  ;  article  "a"  omitted 
preceding  "fair"  ;  "excepted"  changed  to  "accepted" 
in   last  sentence. 

90:9.  Fees.  The  board  of  veterinary  examiners  shall  collect  an  ex- 
amination fee  of  $5  from  the  possessor  or  holder  of  a  diploma  and  $10 
from  applicants  not  holding  a  diploma,  and  said  money  shall  be  paid  prior 
to  the  examination,  and  said  board  shall  receive  no  fees  or  salary  from 
the  state ;  but  the  fees  received  from  applicants  for  examinations  and  fines, 
as  hereinafter  provided,  shall  defray  all  expenses  of  said  board. 

Hist.  '13.  c.  190,  §  7,  p.  630  ;  "fee"  changed  to 
plural  in  last  clause. 

90:10.  Compensation  of  board.  Each  member  of  said  board  shall 
be  entitled  to  his  actual  and  necessary  traveling  expenses  incurred  while 
actually  engaged  in  the  discharge  of  his  official  duties,  providing  such  com- 
pensation and  expense  do  not  exceed  said  income  of  fees  and  fines  accruing 
under  this  chapter. 

Hist.  '13,  c.  190,  §  8,  p.  631  ;  "accruing"  for  "oc- 
curring." 

90:11.  Revocation  of  certificate.  The  board  shall  have  power  to  re- 
voke or  cancel  any  certificate  issued  for  any  of  the  following  causes,  to  wit, 
the  employment  of  fraud  or  deception  in  applying  for  said  license  or  cer- 
tificate, or  in  passing  examinations  provided  for  in  this  chapter;  convic- 
tion of  crime  involving  moral  turpitude,  habitual  intemperance  in  the  use 
of  ardent  spirits,  narcotics  or  stimulants. 

Hist.  '13,  c.  190,  last  part  of  §  3,  p.  629  ;  "the 
board"  made  the  subject  of  sentence  ;  "moral"  for 
"immoral"    preceding    "turpitude." 

90:12.  Use  of  title  "veterinarian."  No  person  or  persons  in  the 
state  of  Idaho,  engaged  in  the  practice  of  veterinary  medicine,  veterinary 
surgery,  veterinary  dentistry  or  any  branch  thereof  shall  append  to  his 
name  any  initial  or  title  implying  qualification  as  such,  nor  shall  any  per- 
son assume  or  use  the  title  of  veterinarian,  veterinary  surgeon  or  veterin- 
ary dentist  or  analogous  title,  or  the  title  of  any  degree  or  part  of  a  degree 
conferred  by  any  recognized  veterinary  college,  university  or  agricultural 
college,  unless  he  shall  be  the  rightful  and  lawful  holder  or  possessor  of  a 
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diploma  or  certificate  issued  in  accordance  with  the  provisions  of  such  an 
institution,  and  shall  have  received  a  license  or  permit  from  the  state  board 
of  veterinary  medical  examiners  to  practice  in  the  state. 

Hist.     '13,  c.   190,   §   9,   p.   631.     Following  "quali-        inserted    after    "analogous,"    and    "who"    omitted    in 
fication"    the   word    "or"    is   omitted    and    the   words        last  clause, 
substituted,  "as  such,  nor  shall  any  person"  ;  "title" 

90:13.  Nongraduate  veterinarian.  All  persons  who  do  not  hold  or 
possess  a  diploma  or  certificate  from  a  recognized  and  legally  chartered 
veterinary  college,  who  shall  hereafter  receive  certificates  from  the  state 
board  of  veterinary  medical  examiners  of  this  state,  as  provided  by  this 
chapter,  shall  be  regarded  and  known  as  nongraduate  veterinarians,  and 
shall  profess  publicly  at  all  times  to  be  such,  and  may  prescribe  for  sick 
domestic  animals  needing  medical  or  surgical  aid,  and  may  charge  and 
receive  therefor  money  or  other  compensation  directly  or  indirectly.  ['13, 
c.  190,  §  10,  p.  631.] 

Hist.      '13,  c.   190,   §    10,  p.   631. 

90:14.  Application  of  chapter:  Exemptions.  Nothing  in  this  chap- 
ter shall  be  construed  to  interfere  with,  or  punish  commissioned  veter- 
inarians in  the  United  States  army,  or  in  the  United  States  bureau  of 
animal  industry.  Nothing  in  this  chapter  shall  apply  to  persons  who  only 
castrate  or  dehorn  domesticated  animals. 

Nothing  in  this  chapter  shall  prevent  any  person  practicing  veterinary 
medicine,  surgery  or  veterinary  dentistry  in  the  state  who  has  been  a 
resident  practicing  veterinary  medicine,  veterinary  surgery  and  veterinary 
dentistry  as  a  livelihood  in  this  state  for  a  period  of  five  years  immediately 
preceding  the  passage  of  this  chapter,  but  all  cards  or  advertisements  must 
state  that  he  is  a  nongraduate  and  not  registered.  ['13,  c.  190,  §§  13,  14, 
p.  632.] 

Hist.     '13,  c.   190,   §§   13,   14,  p.  632. 
Note:     The  act  was  approved  March  14,  1913,  and 
became   effective  July    1,    1913. 

90:15.  Penalty.  Any  person  violating  any  of  the  provisions  of  this 
chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  less  than  $25  or  imprisoned  in  the 
county  jail  for  not  less  than  10  days  or  be  punished  by  both  such  fine  and 
imprisonment. 

Hist.     '13,  c.   190,   §   15,  p.  633;  "be  punished"  in- 
serted  in    last   clause. 

CHAPTER  91. 

PUBLIC  ACCOUNTANTS. 

91:1.     State  board  of  accountancy.      The  state  board  of  accountancy  yi 
consists  of  three  certified  public  accountants  appointed  by  the  governor  [  \ 
successively,  one  every  year  for  the  term  of  three  years.     In  case  of  a  ' 
vacancy  in  the  board  occurring  from  any  cause,  the  governor  shall  fill  the 
vacancy  by  appointing  a  certified  public  accountant  as  a  member  of  the 
board  for  the  remainder  of  the  unexpired  term. 

Hist.      '17,  c.   126,   §    1,  p.   415.     Temporary  provi- 
sions relating  to  first  board  omitted. 

91 :2.  Powers  and  duties.  The  state  board  of  accountancy  shall  have 
its  office  at  such  place  in  the  state  of  Idaho  as  shall  be  designated  by  the 
board,  and  its  powers  and  duties  shall  be  as  follows : 

1.  To  formulate  rules  for  the  government  of  the  board  and  for  the 
examination  of,  and  granting  of  certificates  of  qualification  to,  persons 
applying  therefor. 

2.  To  hold  written  examination  of  applicants  for  such  certificates,  at 
least  semiannually,  at  such  places  as  circumstances  and  applications  may 
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warrant.    Proper  notice  of  time  and  place  for  such  examinations  shall  be 
published  at  least  30  days  prior  to  the  time  of  holding  same. 

3.  To  grant  certificates  of  qualification  to  practice  as  certified  public 
accountants  to  such  applicants  as  may  upon  examination  be  found  qualified 
in  theory  of  accounts,  practical  accounting,  auditing,  and  commercial  law, 
as  applied  to  accounting. 

4.  To  charge  and  collect  from  all  applicants  such  fee,  not  exceeding 
$25,  as  may  be  necessary  to  meet  the  expenses  of  examination,  issuance  of 
certificates  and  conducting  its  office:  Provided,  That  all  such  expenses, 
including  not  exceeding  $5  per  day  for  each  member  while  conducting  ex- 
aminations, must  be  paid  from  the  current  receipts;  and  no  portion  of 
said  expenses  shall  ever  be  paid  from  the  state  treasury. 

5.  To  revoke  for  cause  such  certificate  after  written  notice  to  the 
holder  and  a  hearing  had  thereon. 

6.  To  report  annually  to  the  governor,  on  or  before  the  1st  day  of 
January  in  each  year,  all  certificates  issued  or  revoked  during  the  preceding 
year,  together  with  a  detailed  statement  of  receipts  and  disbursements: 
Provided,  That  any  balance  remaining  in  excess  of  the  expenses  incurred 
shall  be  transferred  annually  to  the  common  school  fund  of  the  state. 

7.  Every  certified  public  accountant,  during  the  time  that  he  continues 
the  practice  of  his  profession,  shall,  annually,  on  such  date  as  the  board  of 
accountancy  may  determine,  pay  to  the  secretary  of  said  board  of  account- 
ancy a  fee  of  $1,  in  return  for  which  payment  he  shall  receive  a  renewal 
certificate  for  one  year. 

Hist.  '17,  c.  126,  §  2,  p.  415.  In  subd.  3  phrase  within  six  months  after  passage  of  act  of  certificates 
"to  practice  as  certified  public  accountants"  trans-  to  practicing  accountants  omitted  as  obsolete,  and 
posed.      Subd.   7  of  original  act  relating  to  issuance        subd.  8  renumbered  7. 

91 :3.  Certified  public  accountants.  An  applicant  for  certificate 
under  this  chapter  shall  be  a  citizen  of  the  United  States,  or  a  person  who 
has  declared  his  intention  of  becoming  such  citizen,  residing  and  doing 
business  in  the  state  of  Idaho,  over  the  age  of  21  years,"  and  of  good  moral 
character.'  He  shall  have  a  high  school  educations  or  an  education  which, 
in  the  judgment  of  the  state  board  of  accountancy,  is  equivalent  to  that  of 
a  high  school  graduate ;  and  shall  have  had  at  least  three  years  of  practi- 
cal experience  in  accounting,  the  last  year  of  which  shall  have  been  in  the 
state  of  Idaho.  An  applicant  having  passed  the  examination  before  the 
state  board  of  accountancy,  under  its  rules,  with  an  average  grade  of  not 
less  than  75  per  cent  on  each  subject,  shall  be  entitled  to  have  issued  to 
him  a  certificate  of  qualification  to  practice  as  a  certified  public  accountant ; 
and  upon  issuance  and  receipt  of  such  certificate  and  during  the  period  of 
its  existence  he  shall  be  styled  and  known  as  a  certified  public  accountant ; 
and  no  other  person  shall  be  permitted  to  assume  and  use  such  title,  or  to 
use  any  words,  letters  or  figures  to  indicate  that  the  person  using  the  same 
is  a  certified  public  accountant. 

Hist.  '17,  c.  126,  §  3,  p.  417  ;  "an  applicant"  for 
"applicants"    in   last   sentence. 

91 :4.  Accountants  certified  in  other  states.  A  holder  of  a  certificate 
as  a  certified  public  accountant  from  any  other  state  shall  be  entitled  to 
practice  in  this  state  without  examination,  provided  the  standard  of  the 
state  issuing  such  certificate  shall  be  as  high  in  the  estimation  of  the 
board  as  the  standard  of  this  state,  and  the  state  issuing  such  certificate 
be  one  which  reciprocates  by  recognizing  certificates  from  this  state.  Said 
applicant  shall  pay  a  fee  of  $5  to  the  secretary  of  the  board,  and  the  re- 
newal fee  each  year  as  provided  in  paragraph  7  of  section  2  of  this  chapter, 
and  shall  receive  a  certificate  before  engaging  in  practice  as  a  certified 
public  accountant  in  this  state. 

Hist.  '17,  c.  126,  §  4,  p.  417.  Rewritten  in  sin- 
gular number;  "as"  omitted  after  "high";  "shall" 
inserted  before  "receive"  in  last  sentence. 
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91 :5.  Penalty  for  violations.  Any  person  violating  the  provisions 
of  this  chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  before  any  court  of  competent  jurisdiction  shall  be  punished 
by  a  fine  in  any  sum  not  exceeding  $100.     ['17,  c.  126,  §  5,  p.  417.] 

Hist.     '17,  c.   126,  §   5,  p.  417. 

CHAPTER  92. 

LICENSED  ARCHITECTS. 

92:1.  State  board  of  examiners  of  architects.  The  state  board  of 
examiners  of  architects  shall  be  composed  of  five  members,  of  whom  one 
shall  be  a  member  of  the  faculty  of  the  architectural  or  engineering  de-i 
partment,  Idaho  state  university,  one  a  person  whose  views  on  sanitation 
shall  meet  the  approval  of  the  state  board  of  health,  and  the  other  three 
shall  be  architects,  residing  in  the  state  of  Idaho,  who  have  been  engaged 
in  the  practice  of  architecture  for  at  least  five  years.  Two  of  the  persons 
so  appointed  shall  hold  office  for  a  term  of  two  years  from  the  date  of 
their  appointment  or  until  their  successors  are  appointed  and  qualified. 
The  other  two  members,  together  with  the  member  of  the  faculty  afore- 
said, shall  hold  office  for  a  term  of  four  years  from  the  date  of  their 
appointment  or  until  their  successors  are  appointed  and  qualified.  At  the 
expiration  of  the  term  of  office  of  each  person  so  appointed,  the  governor 
of  the  state  shall  appoint  his  successor,  to  hold  office  for  four  years,  and 
each  person  so  appointed  shall  have  the  qualifications  hereinbefore  speci- 
fied. Any  vacancy  occurring  in  the  membership  of  the  board  shall  be 
filled  by  the  governor  of  the  state  for  the  unexpired  term  of  such  mem- 
bership. The  members  of  the  board  shall  serve  without  compensation  from 
the  state.  The  compensation  and  expenses  of  the  board  shall  be  paid  out 
of  the  fees  collected  from  applicants  for  license. 

Hist.  '17,  c.  116,  §  1,  p.  397.  Provision  for  ap-  because  still  in  force  ;  "each"  instead  of  "the"  be- 
pointment  of  first  board  within  30  days  omitted ;  fore  "person"  ;  "his"  instead  of  "a"  before  "sue- 
other    temporary    provisions    could    not    be    omitted        cessor." 

92 :2.  Officers.  The  members  of  the  board  of  examiners  of  architects 
shall  before  entering  upon  the  discharge  of  the  duties  of  their  office  and 
within  30  days  after  their  appointment  take  and  file  with  the  secretary  of 
state  the  constitutional  oath  of  office.  They  shall  in  the  month  of  January 
of  each  and  every  year  thereafter  elect  from  their  number  a  president, 
and  a  secretary  who  shall  also  be  treasurer.  Before  entering  upon  his 
duties  the  secretary-treasurer  shall  file  with  the  secretary  of  state  a  bond 
for  the  penal  sum  of  $500  payable  to  the  state  of  Idaho,  which  bond  shall 
be  approved  by  the  secretary  of  state. 

Hist.  '17,  c.  116,  §  2,  p.  398.  Temporary  provi- 
sion relating  to  first  election  omitted  ;  phrases  trans- 
posed  in   last   sentence. 

92 :3.  Rules :  Seal :  Records.  The  board  shall  adopt  all  necessary 
rules,  regulations  and  by-laws  to  govern  its  proceedings,  not  inconsistent 
with  this  chapter,  the  laws  of  this  state,  or  of  the  United  States.  Tihe 
board  shall  adopt  a  seal,  and  the  secretary  shall  have  the  care  and  custody 
thereof,  and  shall  keep  a  record  of  the  proceedings  of  the  board,  which 
record  shall  be  open  at  all  times  to  public  examination. 

Hist.      '17,    c.    116,    §    3,    p.    398  ;    "record"    added 
fuer   "which." 

92:4.  Compensation  and  expenses.  The  secretary-treasurer  of  the 
state  board  of  examiners  of  architects  shall  receive  such  annual  compen- 
sation as  shall  be  provided  by  the  board,  not  to  exceed  $500  per  year.  The 
other  members  of  the  board  shall  receive  the  sum  of  $10  for  each  and 
every  day  actually  engaged  in  the  performance  of  their  duties  as  such 
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officers  and  all  actual  and  necessary  expenses.  The  state  of  Idaho,  or  any 
member  of  this  board,  shall  not  be  held  responsible  for  any  portion  of  the 
secretary-treasurer's  salary  should  the  fees  received  by  said  board  be 
insufficient  to  meet  the  same.     ['17,  c.  116,  §  4,  p.  398.] 

Hist.      '17,  c.   116,   §   4,   p.   398. 

92:5.  Excess  funds.  Any  funds  remaining  in  the  treasury  of  the 
state  board  of  examiners  of  architects  after  the  payment  of  the  compen- 
sation and  expenses  of  the  members  of  the  board  and  the  salary  of  the 
secretary -treasurer,  in  excess  of  the  sum  of  $250,  on  the  31st  day  of  De- 
cember of  each  year,  shall  be  paid  to  the  state  treasurer,  which  money  shall 
form  a  nucleus  of  a  fund  to  provide  for  an  advanced  course  of  architectural 
study  to  be  established  in  the  university  of  the  state  of  Idaho.  No  money 
shall  be  paid  out  of  said  fund,  except  on  the  requisition  of  said  state  board 
of  examiners  of  architects  approved  by  the  governor.  ['17,  c.  lift,  §  5, 
p.  399.] 

Hist.     'IT,  c.   116,   S   5,  p.   399. 

92:6.  Deposit  of  funds:  Auditing.  All  funds  shall  be  deposited  in 
bank  to  the  credit  of  the  state  board  of  examiners  of  architects,  All  checks 
shall  be  signed  by  the  secretary-treasurer  and  countersigned  by  the  presi- 
dent of  the  said  board,  and  no  disbursements  shall  be  made  except  by  the 
order  of  the  said  board.  There  shall  be  an  auditing  committee  of  two  to 
pass  on  all  accounts  of  the  secretary-treasurer.  This  committee  may  be 
changed  at  the  time  of  any  meeting  or  annual  report  of  the  secretary- 
treasurer.  Bills  for  expense  of  members  shall  be  presented  and  when 
audited  shall  be  ordered  paid  by  the  board,  at  any  meeting.  ['17,  c.  116, 
§  6,  p.  399.] 

Hist.     '17,  c.   116,   §   6,  p.  399. 

92:7.  Quorum.  Three  members  of  this  board  shall  constitute  a 
quorum.     ['17,  c.  116,  §  7,  p.  399.] 

Hist.     '17,   c.   116,   $   7,   p.   399. 

92:8.  Special  meetings:  Regulations.  Special  meetings  of  the 
board  shall  be  called  by  the  secretary-treasurer  upon  request  of  any  two 
members  by  giving  at  least  10  days'  written  notice  of  the  time  and  place 
of  such  meeting  to  each  member.  The  board  shall  adopt  rules  and  regu- 
lations for  the  examination  and  licensing  of  applicants  desiring  to  practice 
architecture  in  accordance  with  the  provisions  of  this  chapter  and  may 
amend,  modify  and  repeal  such  rules  and  regulations  from  time  to  time. 
['17,  c.  116,  §  8,  p.  399.] 

Hist.     '17,  c.   116,   §  8,  p.   399. 

92 :9.  Records  in  office  of  secretary  of  state.  The  board  shall  imme- 
diately upon  the  election  of  each  officer  thereof  and  upon  the  adoption, 
repeal  or  modification  of  the  rules  and  regulations  for  licensing  of  appli- 
cants aforesaid,  file  with  the  secretary  of  state  the  names  and  post  office 
addresses  of  each  officer  and  a  copy  of  such  rules  and  regulations,  or 
amendment,  repeal  or  modification  thereof.     ['17,  c.  116,  §  9,  p.  399.] 

Hist.      '17,  c.   116,    §   9,   p.   399. 

92:10.  Examinations.  The  state  board  of  examiners  of  architects 
shall  hold  each  year  at  least  two  examinations  of  applicants  for  license 
to  practice  architecture,  if  there  be  any  such  applicants. 

Hist.     '17,  c.  116,  §  10,  p.  400  ;  phrase  "each  year" 
transposed  ;  article  "a"  omitted  preceding  "license." 

92:11.  Examination  and  certification.  Any  citizen  of  the  United 
States,  or  any  person  who  has  duly  declared  his  intention  of  becoming 
such  citizen,  being  at  least  21  years  of  age  and  of  good  moral  character, 
may  apply  for  an  examination  or  for  a  license  to  practice  architecture  in 
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this  state;  but  before  securing  such  license  the  applicant  shall  submit  to 
said  board  satisfactory  evidence  of  having  satisfactorily  completed  the 
course  in  an  approved  high  school,  or  the  equivalent  thereof,  and  in  addi- 
tion thereto  evidence  of  having  satisfactorily  completed  such  course  in 
mathematics  and  the  English  language  as  is  required  in  the  first  two 
years'  course  in  any  approved  institution  conferring  the  degree  of  Bache- 
lor of  Arts.  Such  candidate  shall  in  addition  submit  satisfactory  evidence 
of  at  least  three  years'  practical  experience  in  the  office  or  offices  of  a 
reputable  architect  or  architects  commencing  after  the  completion  of  the 
high  school  course.  The  board  of  examiners  may  accept  satisfactory 
diplomas  or  certificates  from  approved  institutions  covering  the  course 
required  for  examination.  Upon  complying  with  the  above  requirements, 
the  applicant  shall  satisfactorily  pass  an  examination  in  such  technical 
and  professional  courses  as  are  established  by  the  state  board  of  exam- 
iners of  architects.  The  board  of  examiners  in  lieu  of  all  examinations 
may  accept  satisfactory  evidence  of  any  or  all  of  the  qualifications  set 
forth  under  subdivisions  Nos.  1  and  2  of  this  section. 

1.  A  diploma  of  graduation  or  satisfactory  certificate  from  a  recog- 
nized architectural  college  or  school,  together  with  at  least  three  years' 
practical  experience  in  the  office  or  offices  of  a  reputable  architect  or  archi- 
tects, but  the  three  years'  experience  shall  be  counted  as  beginning  at  the 
completion  of  the  course  leading  to  such  diploma  or  certificate. 

2.  Registration  or  certification  as  an  architect  in  another  state  or 
country  where  the  standard  of  qualifications  for  the  same  are  not  lower 
than  those  required  by  the  board  of  examiners  under  this  chapter. 

Hist.     '17,  c.  116,  §   11,  p.  400  ;  subd.  3  relating  to        omitted  words  supplied  in  first  sentence  ;  "a"  added 
certification    within    six    months    of    architects    prac-        in   subd.    1  before   "reputable." 
ticing    at   date    of    act    omitted    as    obsolete ;    certain 

92:12.  Regular  examinations.  The  regular  examinations  shall  oc- 
cupy not  less  than  two  days.  At  least  one  day  shall  be  devoted  to  written 
examinations,  and  one  day  shall  be  devoted  to  ascertaining  the  ability  of 
the  candidate  to  make  practical  application  of  his  knowledge  in  the  ordi- 
nary professional  work  of  an  architect,  which  will  include  an  effort  to- 
ward ascertaining  the  qualifications  of  the  applicant  in  draftsmanship  and 
also  in  designing  and  construction.     ['17,  c.  116,  §  12,  p.  401.] 

Hist.     '17,   c.   116,   §   12,   p.  401. 

92:13.  Fees:  Issuance  of  licenses.  Every  person  applying  for  ex- 
amination for  a  license  under  this  chapter  shall  pay  a  fee  of  $20  to  the 
secretary-treasurer  of  said  board.  In  case  an  applicant  fails  to  qualify, 
said  fee  of  $20  shall  be  retained  by  the  board  to  cover  the  necessary  ex- 
penses of  said  examination.  If  the  result  of  the  examination  of  any  appli- 
cant shall  be  satisfactory  to  a  majority  of  the  board,  under  its  rules,  the 
secretary-treasurer  shall  upon  an  order  of  the  board  issue  to  such  applicant 
a  certificate  to  that  effect,  and  upon  payment  to  the  secretary-treasurer 
of  the  board  by  the  candidate  of  $20,  he  shall  thereupon  issue  to  the  person 
therein  named  a  license  to  practice  architecture  in  the  state,  in  accordance 
with  the  provisions  of  this  chapter;  which  license  shall  contain  the  full 
name,  birthplace  and  age  of  the  applicant  and  be  signed  by  the  president 
and  secretary-treasurer  and  sealed  with  the  seal  of  said  board. 

Hist.      '17,   c.    116,    §    13,    p.    401  ;   "unsatisfactory" 
changed  to   "satisfactory." 

92:14.  Revocation  of  licenses.  Any  certificate  granted  by  the  said 
board  or  obtained  by  affidavit  as  above  provided,  may  be  revoked  by  said 
state  board  of  examiners  of  architects  for  gross  ignorance,  recklessness, 
incompetency,  dishonest  practices  or  other  good  and  sufficient  reason ;  but 
before  any  certificate  shall  be  revoked,  the  holder  shall  be  entitled  to  at 
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least  20  days'  notice  of  the  nature  of  the  charge  against  him  and  of  the 
time  and  place  of  the  meeting  of  the  board  for  the  purpose  of  hearing 
and  determining  such  charge.  No  license  shall  be  revoked  except  upon 
the  unanimous  vote  of  all  members  of  the  board ;  and  any  such  revocation 
of  licenses  shall  be  certified  in  writing  by  the  said  state  board  of  examiners 
of  architects,  under  the  hand  of  its  president  or  its  president  pro  tempore 
and  attested  by  the  secretary-treasurer  with  the  official  seal  of  said  board 
affixed  thereto;  and  such  revocation  of  license  shall  be  filed  in  the  office 
of  the  secretary  of  state,  who  shall  be  paid  the  usual  fee  for  filing  similar 
documents  in  his  office.  The  holder  of  any  license  may  within  20  days 
after  the  filing  of  such  certificate  with  the  secretary  of  state  appeal  from 
such  order  of  revocation  to  the  district  court  in  the  county  where  a  copy 
of  such  license  is  filed,  by  filing  with  the  clerk  of  said  court  a  notice  of 
appeal  together  with  a  certified  copy  of  the  certificate  of  revocation  and 
payment  to  said  clerk  a  fee  of  $5.  Such  case  shall  be  tried  in  said  court 
de  novo  the  same  as  all  other  cases  are  tried;  and  in  case  the  said  order 
of  revocation  shall  be  reversed/a  certified  copy  of  such  judgment  shall  be 
filed  with  the  secretary  of  state  and  secretary-treasurer  of  the  state  board 
of  examiners  of  architects,  and  thereafter  the  architect  whose  license  was 
revoked  shall  have  his  license  reinstated.  Any  person  whose  license  has 
been  revoked  by  said  board  for  cause,  and  the  order  revoking  the  same 
shall  not  thereafter  be  reversed  by  a  court  of  competent  jurisdiction,  shall 
not  be  granted  another  license  in  the  state  of  Idaho  for  a  period  of  one 
year  after  the  date  of  the  order  of  revocation.     ['17,  c.  116,  §  14,  p.  402.] 

Hist.     '17,  c.   116,   §   14,  p.  402. 

92:15.  Certified  copies  as  evidence.  A  copy  of  any  license  granted 
by  said  board  or  any  revocation  thereof,  where  the  original  license  or 
revocation  thereof  is  required  to  be  filed  with  the  secretary  of  state,  duly 
certified  to  be  a  true  and  correct  copy  by  the  secretary  of  state,  shall  be 
competent  evidence  in  any  court  to  prove  the  contents  thereof.  ['17,  c. 
116,  §  15,  p.  402.] 

Hist.     '17,  e.  116,   §   ]5,  p.  402. 

92:16.  License  is  individual.  Each  member  of  a  firm  of  practicing 
architects,  including  each  practicing  member  of  an  architectural  firm, 
shall  have  a  separate  license.  A  license  shall  not  be  issued  to  any  firm  or 
corporation.     ['17,  c.  116,  §  16,  p.  403.] 

Hist.     '17,  c.  116,  ^   16,  p.  403. 

92:17.  Licensed  architect's  seal.  Every  licensed  architect  shall  have 
a  seal,  the  impression  of  which  must  contain  the  name  or  firm  name  of 
the  architect  or  architects,  his  or  their  place  of  business  and  the  words 
"licensed  architect"  or  "licensed  architects,''  "state  of  Idaho,"  with  which 
he  or  they  shall  stamp  all  original  drawings  and  specifications  issued  from 
his  or  their  office.     ['17,  c.  116,  §  17,  p.  403.] 

Hist.     '17,  c.  116,   §  17,  p.  403. 

92:18.  Application  of  chapter.  Nothing  in  this  chapter  shall  be 
construed  to  prevent  any  person  from  preparing  or  filing  any  plans  for 
new  buildings  or  for  alterations  or  extensions  to  existing  buildings;  nor 

shall  any  department  or  bureau  with  which  plans  are  required  to  be  filed 
according  to  law,  refuse,  by  reason  of  this  chapter,  to  receive  the  same 
from  any  one  on  the  ground  that  the  plans  are  not  prepared  by  a  person 
styled  or  known  as  an  architect.     ['17,  c.  116,  §  18,  p.  403.] 

Hist.     '17,  c.   116,   §  18,  p.  403. 

92:19.  Persons  who  are  to  be  regarded  as  architects.  Any  person 
who  shall  be  engaged  by  others  in  the  planning  or  supervision  of  the  erec- 
tion, enlargement  or  alteration  of  buildings  to  be  constructed  by  other 
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persons  than  himself  or  employees  shall  be  regarded  as  an  architect  within 
the  provisions  of  this  chapter,  and  shall  be  held  to  comply  with  the  same ; 
but  nothing  contained  in  this  chapter  shall  prevent  the  draftsmen,  stu- 
dents, clerks  of  works  or  superintendents  or  other  employees  of  those 
lawfully  practicing  as  architects,  under  license  as  herein  provided,  from 
acting  under  the  instruction,  control  or  supervision  of  their  employers; 
or  shall  prevent  the  employment  of  superintendents  of  buildings  paid  by 
the  owners  from  acting,  if  under  the  control  and.  direction  of  a  licensed 
architect  who  has  prepared  the  drawings  and  specifications  for  the  build- 
ing. The  term  "buildings"  as  used  in  this  chapter  shall  be  understood  to 
be  a  structure  consisting  of  foundations,  walls  and  roof,  with  or  without 
the  other  parts ;  but  nothing  contained  in  this  chapter  shall  be  construed 
to  prevent  any  person,  contractor,  mechanic  or  builder  from  making  plans 
and  specifications  for,  or  supervising  the  erection,  enlargement  or  altera- 
tion of,  any  building  that  is  to  be  constructed  by  himself  or  employees; 
nor  shall  a  civil  engineer  be  considered  as  -an  architect  unless  he  plans, 
designs  and  supervises  the  erection  of  buildings ;  in  which  case  he  shall  be 
subject  to  all  the  provisions  of  this  chapter  and  be  considered  as  an 
architect. 

Hist.     '17,  c.   116,   §    19,  p.  403;  "by  others"   after        after   "buildings";    "and"   omitted  preceding   "to   be 
"engaged"  in   first  sentence  instead  of  "for  others"        constructed"  ;    "drawing"    pluralized. 

92 :20.  Financial  report.  Within  the  first  week  of  December  of  each 
and  every  year  the  secretary-treasurer  of  the  board  shall  file  with  the 
state  auditor  a  full  report  of  the  proceedings  of  the  board  and  a  complete 
statement  of  the  receipts  and  expenditures  of  the  board,  attested  by  the 
affidavits  of  the  president  and  secretary-treasurer. 

Hist.  '17,  c.  116,  §  20,  p.  404 ;  "after  this  act 
shall  take  effect"  omitted  ;  "state  auditor"  for  "aud- 
itor of   state." 

92:21.      Penalty  for   practicing   architecture   without   license.      Any 

person  practicing  architecture  or  who  shall  advertise  as  an  architect  or 
put  forth  any  card,  sign  or  other  device  which  would  lead  the  public  to 
believe  him  to  be  entitled  to  practice  architecture  in  this  state,  without 
having  first  secured  an  architect's  license  as  herein  provided,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  $50  nor  more  than  $200,  and  in  default  or  failure  to  pay 
such  fine  shall  be  imprisoned  in  the  county  jail  until  such  fine  shall  have 
been  paid,  allowing  $2  for  every  day  of  such  imprisonment.  __— 

Hist.  '17,  c.  116,  §  21,  p.  404;  "nor"  instead  of 
"'or"    after  $50. 

CHAPTER  93. 

LICENSED  SURVEYORS. 

§  1401.  Board  of  examiners.  Every  odd-numbered  year  the  gov- 
ernor shall  appoint,  for  the  term  of  two  years,  two  competent  engineers, 
who,  together  with  the  state  engineer,  shall  constitute  an  examining  board, 
who  shall  serve  without  compensation.  The  state  engineer  shall  ex  officio 
be  the  chairman  of  such  board,  which  shall  hold  meetings  at  such  times 
and  places  as  may  be  designated  by  the  state  engineer.     [R.  C.  §  1401.] 

Hist.      '03,   p.  81,    §   4;  am.   R.   C.   §   1401. 

§  1402.  Application  for  license.  Every  person  desiring  to  become  a 
licensed  land  surveyor  in  this  state,  must  present  to  the  state  engineer  a 
certificate  that  he  is  a  practical  surveyor  and  a  person  of  good  moral 
character;  also  a  certificate  signed  by  the  board  of  examining  surveyors, 
provided  for  in  the  preceding  section,  which  certificate  shall  set  forth  that 
the  person  named  therein  is,  in  the  opinion  of  the  person  signing  the 
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same,  a  fit  and  competent  person  to  receive  a  license  as  land  surveyor; 
together  with  his  oath  to  support  the  constitution  of  the  state  and  of  the 
United  States,  and  to  faithfully  discharge  the  duties  of  a  land  surveyor  as 
defined  in  this  chapter.     ['03,  p.  81,  §  1.] 

Hist.     '03,   p.  81,   §  1,   reenacted  R.  C.  §   1402. 

Comp.  leg. — Cal.  See  Henning's  Gen.  Laws   (1914) 
act  5030,   §   1. 

§  1403.  Issuance  of  license.  Upon  the  receipt  of  such  certificate  and 
oath,  and  upon  his  filing  a  good  and  sufficient  bond  in  the  sum  of  $500  for 
the  faithful  performance  of  his  duties  as  land  surveyor,  the  state  engineer 
shall  issue  to  such  applicant  a  license,  upon  payment  of  a  fee  of  $5,  which 
fee  shall  be  turned  into  the  state  treasury.  The  license  shall  set  forth 
the  fact  that  he  is  a  surveyor  and  authorized  to  practice  his  profession 
within  this  state.     ['03,  p.  81,  §  2.] 

Hist.     '03,   p.  81,   §  2,  reenacted  R.  C.  §   1403. 

Comp.  leg. — Cal.  See  Henning's  Gen.  Laws   (1914) 
act   5030,    §§    2,   3,   12. 

§  1404.  License  without  examination.  All  persons  residing  in  this 
state  and  who  were  engaged  in  the  actual  practice  of  land  surveying,  prior 
to  the  6th  day  of  May,  1903,  shall  be  licensed  without  examination  to  con- 
tinue such  practice  upon  filing  with  the  state  engineer  an  affidavit  stating 
the  residence  and  qualifications,  accompanied  by  the  fee  and  bond  pro- 
vided for  in  the  preceding  section. 

Also,  all  persons  who  have  completed  the  civil  engineering  course  in 
the  university  of  Idaho  and  have  been  awarded  diplomas  as  civil  engineers 
by  said  university,  upon  furnishing  satisfactory  evidence  thereof  to  the 
examining  board  created  by  section  1401  of  this  chapter,  shall  be  licensed 
without  examination  as  land  surveyors:  Provided.  They  shall  file  appli- 
cation for  such  license  with  said  board,  accompanied  by  the  fee  and  bond 
provided  for  in  the  preceding  section. 

Hist.     '03,  p.  81,  §   11  ;  am.  R.  C.  §   1404  :  am.  *09, 
p.   190,   S.   B.   144  ;  "an"  added  before  "affidavit." 

§  1405.  Duration  of  license.  Surveyors'  licenses,  issued  in  accord- 
ance with  this  chapter,  shall  remain  in  force  until  revoked  for  cause,  as 
hereinafter  provided.     ['03,  p.  81,  §  5.] 

Hist.     '03,  p.  81,  §  5,  reenacted  R.   C.  §   1405. 
Comp.    leg. — Cal.      Same :      Henning's    Gen.    Laws 

(1914)    act  5030,   §  6. 

§  1406.  Revocation  of  license.  The  state  engineer  shall  revoke  the 
license  of  any  licensed  surveyor  upon  the  recommendation  of  a  majority 
of  the  board  of  examining  surveyors  for  any  or  all  of  the  following 
reasons : 

1.  Failure  on  the  part  of  the  licensee  to  keep  in  force  and  effect  the 
bond  required  to  be  filed  with  the  state  engineer  as  required  by  the  pro- 
visions of  section  1403. 

2.  Gross  incompetence  or  fraudulent,  dishonest  or  unprofessional 
conduct  on  the  part  of  the  licensee  in  the  conduct  of  his  professional 
business. 

The  revocation  of  said  license  shall  take  effect  immediately  following 
the  action  of  the  state  engineer,  and  the  state  engineer  shall  thereupon 
forward  notice  of  such  revocation  to  the  licensee  at  his  last  known  post 
office  address. 

Hist.      '13,   c.    32,    §§    1,   2,   p.    131,    superseding   R.  Comp.  leg. — Cal.  See  Henning's  Gen.  Laws   (1914) 

C.    §  1406  ;    in    compiling   two    sections,    reference   to        act  5030,   §   11. 
first  in  second  omitted. 

§  1407.  Care  of  papers.  All  papers  received  by  the  state  engineer 
on  application  for  licenses,  shall  be  kept  on  file  in  his  office,  and  a  proper 
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index  and  record  thereof  shall  be  kept  by  him,  and  he  shall  keep  a  list  of 
all  licensed  land  surveyors.     ['03,  p.  81,  §  3.] 

Hist.     '03,  p.  81,  §   3,  reenacted  R.  C.   §   1407, 
Comp.  leg. — Cal.  See  Henning's  Gen.  Laws   (1914) 
act   5030,    §    4. 

§  1408.  Duties  in  making  surveys.  Every  land  surveyor  is  hereby 
authorized  to  make  surveys  relating  to  the  sale  or  subdivision  of  lands, 
the  retracing  or  establishing  of  property  or  boundary  lines,  public  roads, 
streets,  alleys  or  trails;  and  it  shall  be  the  duty  of  each  surveyor,  when- 
ever making  any  such  survey  except  those  relating  to  the  retracing  or  sub- 
division of  cemetery  or  town  lots,  whether  the  survey  be  made  for  private 
persons,  corporations,  cities  or  counties,  to  set  permanent  and  reliable 
monuments;  and  such  monuments  must  be  permanently  marked.  '['03, 
p.  81,  §  7.] 

Hist.     '03,  p.  81,   §   7,  reenacted  R.  C.   §   1108. 
Comp.  leg. — Cal.     Similar:     Henning's  Gen.  Laws 
(1914)   act  5030,  §  8. 

§  1409.  Surveyors  may  administer  oaths.  Every  licensed  surveyor 
is  authorized  to  administer  and  certify  oaths,  when  it  becomes  necessary 
to  take  testimony  to  identify  or  establish  old  or  lost  corners,  or  to  per- 
petuate a  corner  that  is  in  a  perishable  condition,  or  when  ever  the  im- 
portance of  the  survey  makes  it  desirable,  and  to  administer  oaths  to 
assistants  for  the  faithful  performance  of  duty.  A  record  of  such  oaths 
shall  be  kept  as  part  of  the  field  notes  of  the  survey.     [R.  C.  §  1409.] 

Hist.     '03,  p.  81,   §    6;  am.  R.  C.   §   1409. 

Comp.  leg. — Cal.     Similar:     Henning's  Gen.  Laws 

(1914)    act  5030,   §  7. 

§  1410.  Legal  survey  of  land.  No  survey  of  land,  or  plat  or  sub- 
division shall  be  legal  after  June  1,  1903,  unless  made  by  a  licensed  sur- 
veyor. 

All  surveys  made  under  the  authority  of  the  state,  or  of  any  county, 
town,  city  or  village  within  the  state,  must  be  performed  by  a  licensed 
surveyor.     ['03,  p.  81,  §§  9,  12.] 

Hist.     '03,  p.  81,   $S  9,  12,  reenacted  R.  C  §   1410. 


CHAPTER  94. 

ABSTRACTERS  OF  TITLE. 

§  1411.  Abstracters  to  give  bond.  It  shall  be  a  misdemeanor  for 
any  person  or  persons  to  engage  in  the  business  of  compiling  abstracts  of 
title  to  real  estate,  in  the  state  of  Idaho,  and  demand  and  receive  pay  for 
the  same,  without  first  filing  in  the  office  of  the  probate  judge  of  the  county 
in  which  such  business  is  conducted,  a  bond  to  the  state  of  Idaho,  in  the 
penal  sum  of  $10,000,  with  not  less  than  three  sureties,  residents  of  the 
county,  conditioned  for  the  payment  by  such  abstracters  of  any  or  all 
damages  that  may  accrue  to  any  party  or  parties,  by  reason  of  any  error, 
deficiency  or  mistake  in  any  abstract  or  certificate  of  title,  made  and  issued 
by  such  person  or  persons.     ['99,  p.  456,  §  1.] 


Hist.  '97,  p.  92,  §  1,  reenacted  '99,  p.  314,  §  1  : 
r-.m.   '99,  p.  456,   §    1,  reenacted  R.  C.  §    1411. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  St.  vol.  2, 
S   10279. 

Character  of  business:  An  abstract  company, 
duly  and  regularly  authorized  to  transact  business 
■  i, der  the  laws  of  this  state,  which  engages  in  the 
business  of  making  and  selling  abstracts  of  title, 
thereby  represents  to  the  purchasers  of  such  ab- 
stracts that  its  employees  are  competent  and  quali- 
fied to  make  examinations  of  the  records  and  to  fur- 
i  ish  such  abstracts,  and  that  they  are  expert  therein, 
and  that  the  purchaser  of  such  abstract  may  safely 
rely  upon  the  statements  and  representations  con- 
tained  in  the   abstract  and  certificate  thereto.      Hil- 


lock v.  Idaho  etc.  Co.  22  I.  440,  126  P.  612,  42  L.  R. 
A.    (N,  S.)   178. 

Liability:  Where  an  abstract  company  is  em- 
ployed to  prepare  an  abstract  of  title  to  certain 
real  estate  and  a  mistake  is  made  by  it  in  the 
preparation  of  such  abstract  and  the  person  for 
nhom  it  is  made  is  damaged  thereby,  the  abstract 
company  is  liable  for  all  legal  damages  sustained  by 
.'.uch  person.  Hillock  v.  Idaho  etc.  Co.  (1912)  22  I. 
440,  126  P.  612,  42  L.  R.  A.  (N.  S.)  178;  same 
title    (1913)    24   I.  242,    133   P.    119. 

An  abstract  company  cannot  escape  liability  for 
damage  caused  by  its  failure  to  show  the  existence 
of  a  tax  deed  by  claiming  that  the  deed  was  invalid. 
H'llock  v.  Idaho  etc.  Co.  (1913)  24  I.  242,  133  P. 
119. 
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§  1412.  Certificate  of  abstracter:  Effect.  When  any  abstracter 
shall  have  duly  filed  his  bond  as  above  provided,  he  shall  be  entitled  to 
receive  a  certificate  from  such  probate  judge  that  said  bond  has  been  by 
him  duly  approved  and  filed  for  record,  which  certificate  shall  be  valid  so 
long  as  such  abstracter  shall  maintain  his  surety  upon  the  bonds  as  herein 
provided  for  unimpaired,  and  the  possession  of  such  valid  certificate  at  the 
date  of  issuance  of  any  abstract  shall  entitle  such  abstract  of  title  to  real 
estate,  certified  to  and  issued  by  such  abstracter,  to  be  received  in  all  courts 
as  prima  facie  evidence  of  the  existence  of  the  record  of  deeds,  mortgages 
and  other  instruments,  conveyances,  or  liens,  affecting  the  real  estate  men- 
tioned in  such  abstract,  and  that  such  record  is  as  described  in  said  abstract 
of  title.     ['97,  p.  92,  §  3.] 

Hist.      '97,   p.   92,    §  3,   reenacted   '99,   p.    314,    §  3,  Comp.   leg. — Neb.     See   Cobbey's  Ann.    St.   vol.   2, 

reenacted  R.  C.   §    141-2.  §    10280. 

§  1413.  Use  of  abstract  as  evidence:  Service  of  copy.  Any  party 
to  a  civil  action,  who  may  desire  to  use  in  evidence  at  the  trial  thereof,  any 
abstract  of  title  to  real  estate  as  herein  provided,  shall  furnish  to  the  op- 
posing party  or  his  attorneys  a  copy  of  such  abstract  at  least  three  days 
before  the  trial  of  said  action,  and  in  case  such  real  estate  be  not  in  the 
county  where  such  trial  is  to  take  place,  then  such  copy  shall  be  furnished 
to  the  opposing  party  or  his  attorney,  in  time  to  allow  a  sufficient  number 
of  days  for  such  opposing  party  to  proceed,  by  the  usual  route  of  travel, 
to  the  county  seat  of  the  county  where  such  real  estate  may  be  situaited 
and  return  to  the  place  of  trial,  in  addition  to  the  three  days  for  prepara- 
tion above  provided  for.     [R.  C.  §  1413.] 

Hist.      '97,   p  92,    §    4,   reenacted   '99,   p   314,    §   4 ;  Comp.   leg. — Neb.     See   Cobbey's  Ann.   St.   vol.   2, 

am.  R.  C.  §  1413.  S  10281. 

§  1414.  Duration  of  bond:  Additional  security.  The  bond  herein 
provided  for  may  run  during  the  continuance  of  said  person  or  persons  in 
said  abstract  business,  not  to  exceed  five  years,  and  the  probate  judge  of 
the  county  where  the  bond  herein  provided  for  may  be  filed  may,  at  any 
time  upon  complaint  of  any  owner  of  real  estate  in  his  county,  require 
such  abstracter,  upon  10  days'  notice,  to  give  additional  security  upon  said 
bond,  and  show  cause  why  the  same  should  not  be  declared  invalid,  and 
the  certificate  thereof  recalled  and  annulled,  and  if  within  such  time  the 
additional  security,  to  be  approved  by  said  probate  judge,  be  not  furnished, 
and  there  is  no  sufficient  reason  to  show  to  the  judge  why  the  same  should 
not  be  required,  the  said  bond  shall  be  declared  invalid,  and  the  certificate 
thereof  recalled  and  cancelled.     ['97,  p.  92,  §  5.] 

Hist.      '97,   p.   92,    §  5,    reenacted   '99,    p.    314,    §  5,  Comp.   leg.— Neb.     See   Cobbey's  Ann.   St.   vol.   2, 

reenacted  R.  C.  §  1414.  S    10282. 

§  1415.  Appeal  from  probate  judge.  The  abstracter  or  complain- 
ant may  have  an  appeal  to  the  district  court  from  such  decision  of  the 
probate  judge,  by  preserving  the  evidence  taken  at  the  hearing  which 
shall  be  certified  up  by  such  judge,  and  such  appeal  shall  be  summarily 
decided  by  the  court  upon  such  evidence,  and  the  cost  of  such  appeal,  in- 
cluding the  furnishing  of  such  evidence,  shall  be  adjudged  against  the 
defeated  party.     ['97,  p.  92,  §  6.] 

Hist.     '97,   p.  92,   §   6,   reenacted  '99,  p.  314,   §   6,  Comp.   leg.— Neb.      See   Cobbey's  Ann.   St.   vol,   2, 

reenacted  R.  C.  §   1415.  S   10283. 

§  1416.  Register  of  abstracters:  Fee  for  certificate.  The  probate 
judge  shall  be  provided  with  a  suitable  register,  for  entering  and  register- 
ing the  names  of  all  abstracters  who  qualify  and  receive  a  certificate,  and 
shall  be  entitled  to  a  fee  of  $2  for  each  and  every  certificate  so  issued. 
['97,  p.  92,  §  2.] 

Hist.  '97,  p.  92,  §  2,  reenacted  '99,  p.  314,  §  2, 
reenacted  R.  C.  §  1416. 
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OF  LABOR. 

CHAPTER  95. 

BUREAU  OF  IMMIGRATION,  LABOR  AND  STATISTICS. 

§  1417.  Establishment  of  bureau.  In  conformity  with  the  require- 
ments of  section  1,  article  13,  of  the  constitution  of  the  state  of  Idaho,  a 
bureau  of  immigration,  labor  and  statistics  for  the  state  is  hereby  estab- 
lished.    ['99,  p.  394,  §  1.] 

Hist.     '99,  p.  394,  §  1,  reenacted  R.  C.  §  1417. 

§  1418.  Commissioner  of  immigration,  labor  and  statistics.  It  shall 
be  the  duty  of  the  governor,  by  and  with  the  consent  of  the  senate,  to 
appoint  a  competent  person  as  commissioner  of  immigration,  labor  and 
statistics,  who  shall  have  charge  of  said  bureau,  and  who  shall  hold  his 
office  for  the  term  provided  in  said  article  13  of  the  constitution.  He  shall 
receive  a  salary  of  $2400  a  year,  and  such  additional  sum  for  general  ex- 
penses, including  his  traveling  expenses,  printing,  clerical  hire  and  other 
actual  and  necessary  expenses  of  his  office,  as  the  legislature  shall  author- 
ize and  appropriate,  to  be  paid  as  are  the  salaries  and  expenses  of  other 
state  officers.  Before  entering  upon  the  duties  of  his  office,  he  shall  take 
oath  for  the  faithful  discharge  of  the  duties  thereof,  the  same  as  other 
state  officers.  The  secretary  of  state  shall  provide  a  suitable  room  for  the 
use  of  said  bureau  and  furnish  the  necessary  fuel,  light  and  appurtenances. 
All  books,  papers  and  documents  in  the  office  of  said  commissioner  shall 
be  deemed  public  records  of  the  state,  and  shall  be  transferred  by  him  to 
his  successor  in  office. 

Hist.     '99,  p.  394,  §   2  ;  am.  R.  C.  §  1418  ;  am.  '11,  been    fixed    by    the    legislature    for    a    constitutional 

c.    168,    §  1,    p.    564 ;    "salary"    pluralized   in    phrase  office,    a   statute   directing   the   payment   of    salaries 

"salary  and  expenses."  and    authorizing    the    auditor    to    draw    a    warrant 

Cross  ref.     Office  created  and  duties  prescribed  by  ^re„f,or'  «T  sufficient  appropriation      Reed  v.  Huston 

Const    XIII    1  (1913)    24  I.  26,   132  P.   109,  Ann.  Cas.   1915A   1237; 

„     '         .   '     '  _,  ,  Rich   v.   Huston    (1913)    24  I.   34,   132   P.   112. 

Continuing    appropriation:      Where    a    salary    has 

§  1419.  Duties  of  commissioner.  It  shall  be,  and  is  hereby  made, 
the  duty  of  said  commissioner  to  collect  and  compile  all  reliable  data  and 
information  at  his  command,  concerning  the  climate,  soil  and  various  re- 
sources of  the  state;  its  agricultural,  horticultural,  mineral,  timber  and 
grazing  lands,  and  industries,  and  the  development  thereof;  the  water- 
courses and  lakes  of  the  state  in  reference  to  irrigation,  manufacturing, 
mechanical  and  other  uses ;  the  various  crop  products,  and  the  adaptability 
of  different  soils  and  localities  for  the  production  of  different  crops;  the 
number,  kinds  and  value  of  domestic  animals  in  the  state,  with  useful  in- 
formation regarding  the  same;  the  number  of  public  schools,  educational 
institutions,  churches,  charitable  and  fraternal  organizations;  health  and 
pleasure  resorts,  and  health  statistics  of  the  state ;  the  number  and  mileage 
of  railroads  and  other  transportation  lines;  the  number  and  capacity  of 
irrigation  canals  and  the  lands  covered  by  the  same;  the  number  and 
location  of  newspapers  and  periodicals  in  the  state ;  the  amount  of  public 
and  school  lands,  and  those  belonging  to  various  public  institutions  of  the 
state;  the  wages  and  hours  of  labor,  both  skilled  and  common,  and  its 
relation  to  capital ;  and,  generally,  any  information,  which,  if  disseminated 

565 


C.  95  §  1420  LABOR 

abroad,  would  tend  to  the  development  of  the  state  by  inducing  population 
and  capital  to  come  within  its  borders.  Said  commissioner  shall  also  in- 
form himself  in  regard  to  suitable  locations  for  agricultural  and  horticul- 
tural colonies  in  the  state,  and  use  all  facilities  at  his  command  for  en- 
couraging and  promoting  desirable  enterprises  of  this  kind.  To  this  end 
he  shall  endeavor  to  secure  low  rates  of  transportation  favorable  to  immi- 
grants by  urging  the  cooperation  of  railroads  and  other  corporations  in- 
terested in  the  settlement  of  the  state.  He  shall  also  open  correspondence 
with,  and  answer  any  and  all  inquiries  from,  those  seeking  information  in 
regard  to  the  resources  of  the  state.     ['99,  p.  394,  §  3.] 

Hist.     '99,  p.  394,  §  3,  reenacted  R.  C.  §  1419. 

§  1420.  Same:  Assistance  of  officers.  In  order  to  enable  said  com- 
missioner to  secure  the  above  required  information,  he  is  hereby  clothed 
with  the  power  to  call  upon  officers  of  the  state,  county  assessors,  superin- 
tendents of  public  instruction,  and  other  officers,  for  such  informotion  as 
he  may  desire  and  deem  valuable  in  his  department.     ['99,  p.  394,  §  4.] 

Hist.     "99,  p.  394,  §  4,  reenacted  R.  C.  §  1420. 

§  1421.  Exhibits  of  products  of  state.  It  shall  be  the  duty  of  the 
commissioner  to  keep  in  his  office  for  exhibit  such  samples  of  the  produc- 
tions of  the  state,  including  grains,  grasses,  fruits,  vegetables,  minerals, 
manufactured  articles  and  other  products,  as  may  be  contributed  by  towns 
and  counties,  without  expense  to  the  state,  the  same  to  be  arranged  so  that 
each  town  or  county  shall  receive  due  credit  therefor.  He  shall,  whenever 
practicable,  organize  and  encourage  local  exhibits  at  such  points  as  would 
tend  to  advertise  the  resources  of  the  state,  and,  whenever  funds  are  avail- 
able for  such  purposes,  shall  also  make  or  cause  to  be  made,  exhibits  of 
the  products  and  industries  of  the  state,  at  such  industrial  and  interna- 
tional exhibitions  in  other  states,  as  the  governor  shall  direct.  ['99,  p. 
394,  §  5.] 

Hist.     '99,  p.  394,  S   5,  reenacted  R.  C.  §   1421. 

§  1422.  Distribution  of  advertising  matter.  Said  commissioner  shall 
cause  to  be  printed  and  distributed  such  pamphlets,  circulars,  cards  and 
maps,  and  shall  publish,  from  time  to  time,  through  the  public  press,  such 
information  as,  in  the  judgment  of  said  commissioner,  would  tend  to  carry- 
out  the  objects  sought  by  this  chapter,  and  result  in  the  largest  possible 
benefit  to  the  state.     ['99,  p.  394,  §  6.] 

Hist.     '99,  p.  394,  §  6,  reenacted  R.  C.  §  1422. 

§  1424.  Report  of  commissioner.  The  commissioner  shall,  on  or  be- 
fore the  1st  day  of  December  in  each  year,  transmit  to  the  governor  a  full 
and  complete  report  of  the  doings  of  his  office,  including  a  tabulated  state- 
ment of  all  statistics  accumulated  in  his  office,  and  a  detailed  and  itemized 
account  of  the  expenses  thereof.     [R.  C.  §  1424.] 

Hist.      '99,    p.    394,    §    8,    modified   by   '03,    p.    149  ; 
compiled  and  reenacted  R.  C.  §  1424. 

§  1425.  Same:  Compilation  of  labor  statistics.  The  commissioner 
shall  collect  information  upon  the  subject  of  labor,  its  relation  to  capital, 
the  hours  of  labor,  and  the  earnings  of  laboring  men  and  women,  and  the 
means  of  promoting  their  material,  social,  intellectual;  and  moral  pros- 
perity, and  assort,  systematize,  print  and  present  in  annual  reports  to  the 
governor,  on  or  before  the  1st  day  in  .December  of  each  year,  statistical 
details  relating  to  all  departments  of  labor  in  this  state,  including  the  penal 
institutions  thereof,  particularly  concerning  the  hours  of  labor,  the  num- 
ber of  laborers  and  mechanics  employed,  the  number  of  apprentices  in 
each  trade,  with  the  nativity  of  such  laborers,  mechanics,  and  apprentices, 
wages  earned,  the  savings  from  the  same,  the  culture,  moral  and  mental, 
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with  age  and  sex,  of  laborers  employed,  and  number  and  character  of  acci- 
dents, the  sanitary  condition  of  institutions  and  other  places  where  labor 
is  employed,  as  well  as  the  influence  of  the  several  kinds  of  labor,  and 
the  use  of  intoxicating  liquors  upon  the  health,  and  mental  condition  of 
the  laborer,  the  restrictions,  if  any,  which  are  put  upon  apprentices  when 
indentured,  the  proportion  of  married  laborers  and  mechanics  who  live  in 
rented  houses,  with  the  annual  rental  of  the  same,  the  average  number  of 
members  in  the  families  of  married  laborers  and  mechanics,  the  value  of 
property  owned  by  laborers  and  mechanics,  together  with  the  value  of 
property  owned  by  such  laborers  or  mechanics  (if  foreign  born),  upon 
their  arrival  in  this  country,  and  the  length  of  time  they  have  resided 
here,  the  subject  of  cooperation,  strikes,  or  other  labor  difficulties,  trades- 
unions,  and  other  labor  organizations,  and  their  effects  upon  labor  and 
capital,  with  such  other  matter  relating  to  the  commercial,  industrial,  and 
sanitary  condition  of  the  laboring  classes,  and  permanent  prosperity  of 
the  respective  industries  of  the  state,  as  such  bureau  may  be  able  to  gather, 
accompanied  by  such  recommendations  relating  thereto  as  the  bureau  shall 
deem  proper.    [R.  C.  §  1425.] 

Hist.      '99,    p.    394,    §    9  ;    compiled    and    reenacted 
R.   C.    §    1425. 

CHAPTER  96. 
LABOR  COMMISSION  AND  ARBITRATION. 

Note:     For  prior  legislation  on  this  subject,  see  '97,  p.   141;  '99,  p.  319. 

§  1426.  Constitution  of  commission.  There  shall  be  and  is  hereby 
created,  a  commission  to  be  composed  of  two  electors  of  the  state,  which 
shall  be  designated  the  labor  commission,  and  which  shall  be  charged  with 
the  duties,  and  vested  with  the  powers,  hereinafter  enumerated.  ['01,  p. 
66,  §  1.] 

Hist.     '01,  p.  66,   §  1,  reenacted  R.  C.  §  1426. 

Cross    ref.      Legislature    may    establish    boards    of 
arbitration:     Const.  XIII,  7. 

§  1427.      Appointment    and    qualifications    of    commissioners.      The 

members  of  said  commission  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  and  shall  hold  office  for  two 
years  and  until  their  successors  shall  have  been  appointed  and  qualified. 
One  of  said  commissioners  shall  have  been,  for  not  less  than  six  years  of 
his  life,  an  employee,  for  wages,  in  some  department  of  industry,  in  which 
it  is  usual  to  employ  a  number  of  persons  under  single  direction  and  con- 
trol, and  shall  be,  at  the  time  of  his  appointment,  affiliated  with  the  labor 
interest  as  distinguished  from  the  capitalist  or  employing  interest. 

The  other  of  said  commissioners  shall  have  been,  for  not  less  than  six 
years,  an  employer  of  labor,  for  wages,  in  some  department  of  industry 
in  which  it  is  usual  to  employ  a  number  of  persons  under  single  direction 
and  control,  and  shall  be,  at  the  time  of  his  appointment,  affiliated  with 
the  employing  interest,  as  distinguished  from  the  labor  interest.  Neither 
of  said  commissioners  shall  be  less  than  25  years  of  age,  and  they  shall 
not  be  members  of  the  same  political  party.  A  political  party  within  the 
meaning  of  this  section,  shall  be  held  to  mean  one  or  more  parties  sup- 
porting one  ticket  or  member  of  a  fusion.  Neither  of  the  commissioners 
shall  hold  any  other  state,  county  or  city  office  in  Idaho,  during  the  term 
of  office  for  which  he  shall  be  appointed.  Each  of  said  commissioners 
shall  take  and  subscribe  an  oath,  to  be  indorsed  upon  his  commission,  to 
the  effect  that  he  will  punctually,  honestly  and  faithfully  discharge  his 
duties  as  such  commissioner. 

Hist.     '01,  p.  66,  §  2,  reenacted  R.  C.  §  1427  ;  "he" 
for  "they"   in  sentence  beginning  "neither." 
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§  1428.  Seal:  Appointment  of  secretary.  Such  commission  shall 
have  a  seal  and  shall  not  be  required  to  leave  their  personal  labor  or  busi- 
ness, except  to  perform  the  duties  devolving  upon  them  as  members  of  the 
labor  commission.  When  necessary,  they  may  appoint  a  secretary,  who 
shall  be  a  skilful  stenographer  and  typewriter,  and  who  shall  receive  a 
salary  of  $4  per  day  and  traveling  expenses  for  every  day  spent  in  the 
discharge  of  duty  under  the  direction  of  the  commission.     ['01,  p.  66,  §  3.] 

Hist.     '01,  p.  66,  §   3,  reenacted  R.  C.    §   1428. 

§  1429.  Duties  of  commissioners  in  case  of  strike.  It  shall  be  the 
duty  of  said  commissioners,  upon  receiving  authentic  information,  in  any 
manner,  of  the  existence  of  any  strike,  lockout,  or  other  labor  complica- 
tion in  this  state,  affecting  the  labor  or  employment  of  50  persons  or  more, 
to  go  to  the  place  where  such  complication  exists,  put  themselves  into  com- 
munication with  the  parties  to  the  controversy,  and  offer  their  services  as 
mediators  between  them :  Provided,  That  in  all  cases  where  less  than  50 
persons  are  on  strike  or  lockout,  the  commission  may,  in  their  discretion, 
act  as  though  such  number  of  strikers  consisted  of  50  or  more  persons. 
If  they  shall  not  succeed  in  effecting  an  amicable  adjustment  of  the  con- 
troversy in  that  way,  they  shall  endeavor  to  induce  the  parties  to  submit 
their  differences  to  arbitration,  either  under  the  provisions  of  this  chapter 
or  otherwise  as  they  may  elect.     ['01,  p.  66,  §  4.] 

Hist.     '01,  p.   66,   §  4,  reenacted  R.  C.  §   1429. 

§  1430.  Arbitration:  Constitution  of  board.  For  the  purpose  of 
arbitration  under  this  chapter,  the  labor  commissioners  and  the  judge  of 
the  district  court  of  the  district  in  which  the  business  in  relation  to  which 
the  controversy  shall  arise,  shall  have  been  carried  on,  shall  constitute  a 
board  of  arbitrators,  to  which  shall  be  added,  if  the  parties  so  agree,  two 
other  members,  one  to  be  named  by  the  employer,  and  the  other  by  the 
employees  in  the  arbitration  agreement.  If  the  parties  to  the  controversy 
are  a  railroad  company,  and  the  employees  of  the  company  engaged  in 
the  running  of  trains,  any  terminal  within  this  state,  of  the  road,  or  any 
division  thereof,  may  be  taken  and  treated  as  the  location  of  the  business 
within  the  terms  of  this  section,  for  the  purpose  of  giving  jurisdiction  to 
the  judge  of  the  district  court,  to  act  as  a  member  of  the  board  of  arbi- 
tration.    ['01,  p.  66,  §  5.] 

Hist.     '01,  p.  66,   §  5,  reenacted  R.  C.  §   1430. 

§  1431.  Agreement  for  arbitration.  An  agreement  to  enter  into  ar- 
bitration under  this  chapter,  shall  be  in  writing  and  shall  state  the  issue 
to  be  submitted  and  decided,  and  shall  have  the  effect  of  an  agreement, 
by  the  parties,  to  abide  by,  and  perform  the  award.  Such  an  agreement 
may  be  signed  by  the  employer,  as  an  individual,  firm  or  corporation,  as 
the  case  may  be,  and  execution  of  the  agreement,  in  the  name  of  the  em- 
ployer, by  any  agent  or  representative  of  such  employer,  then  and  there 
in  control  or  management  of  the  business,  or  department  of  business,  in 
relation  to  which  the  controversy  shall  have  arisen,  shall  bind  the  em- 
ployer. On  the  part  of  the  employees  the  agreement  may  be  signed  by 
them,  in  their  own  person,  not  less  than  two-thirds  of  those  concerned  in 
the  controversy  signing,  and  it  may  be  signed  by  a  committee  by  them  ap- 
pointed. Such  committee  may  be  created  by  election  at  a  meeting  of  the 
employees  concerned  in  the  controversy,  at  which  not  less  than  two-thirds 
of  such  employees  shall  be  present,  which  election,  and  the  fact  of  the 
presence  of  the  required  number  of  employees  at  the  meeting,  shall  be  evi- 
denced by  the  affidavit  of  the  chairman  and  secretary  of  such  meeting, 
attached  to  the  arbitration  agreement.  If  the  employees  concerned  in  the 
controversy,  or  any  of  them,  shall  be  members  of  any  labor  union  or  work- 
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ingmen's  society,  they  may  be  represented  in  the  execution  of  said  arbitra- 
tion agreement  by  officers  or  committeemen  of  the  union  or  society  desig- 
nated by  it,  in  any  manner  conformable  to  its  usual  methods  of  transacting 
business,  and  others  of  the  employees,  represented  by  committee  as  herein- 
before provided.     ['01,  p.  66,  §  6.] 

Hist.     *01,   p.   66,  §  6,  reenacted  R.  C.   §   1431. 

§  1432.  Appointment  of  commissioner  pro  tem.  If  upon  any  occa- 
sion calling  for  the  presence  and  intervention  of  the  labor  commissioners 
under  this  chapter,  one  of  said  commissioners  shall  be  present  and  the 
other  absent,  the  judge  of  the  district  court  of  the  district  in  which  the 
dispute  shall  have  arisen,  as  defined  in  section  1430,  shall,  upon  the  appli- 
cation of  the  commissioner  present,  appoint  a  commissioner  pro  tem,  in 
the  place  of  the  absent  commissioner,  and  such  commissioner  pro  tem  shall 
exercise  all  the  powers  of  a  commissioner  under  this  chapter,  until  the 
termination  of  the  duties  of  the  commission  with  respect  to  the  particular 
controversy  upon  the  occasion  of  which  the  appointment  shall  have  been 
made,  and  shall  receive  the  same  pay  and  allowances  provided  by  this 
chapter  for  the  other  commissioners.  Such  commissioner  pro  tem  shall 
represent  and  be  affiliated  with  the  same  interests  as  the  absent  commis- 
sioner.    ['01,  p.  66,  §  7.] 

Hist.     '01,  p.  66,  §   7,  reenacted  R.  C.   §   1432. 

§  1433.  Oath  of  arbitrators:  Nature  of  proceedings.  Before  en- 
tering upon  their  duties,  the  arbitrators  shall  take  and  subscribe  an  oath 
or  affirmation  to  the  effect  that  they  will  honestly  and  impartially  perform 
their  duties  as  arbitrators,  and  a  just  and  fair  award  render,  to  the  best 
of  their  ability.  The  sitting  of  the  arbitrators  shall  be  in  the  court  room 
of  the  district  court  or  such  other  place  as  shall  be  provided  by  the  county 
commissioners  of  the  county  in  which  the  hearing  is  had.  The  district 
judge  shall  be  the  presiding  member  of  the  board.  He  shall  have  power 
to  issue  subpoenas  for  witnesses  who  do  not  appear  voluntarily,  directed 
to  the  sheriff  of  the  county,  whose  duty  it  shall  be  to  serve  the  same  with- 
out delay.  He  shall  have  power  to  administer  oaths  and  affirmations  to 
witnesses,  enforce  order,  and  direct  and  control  the  examinations.  The 
proceedings  shall  be  informal  in  character,  but  in  general  accordance  with 
the  practice  governing  the  district  courts  in  the  trial  of  civil  cases.  All 
questions  of  practice,  or  questions  relating  to  the  admission  of  evidence, 
shall  be  decided  by  the  presiding  member  of  the  board  summarily  and 
without  extended  argument.  The  sittings  shall  be  open  and  public.  If 
five  members  are  sitting  as  such  board,  three  members  of  the  board,  agree- 
ing, shall  have  power  to  make  an  award,  otherwise  two.  The  secretary 
of  the  commission  shall  attend  the  sitting  and  make  a  record  of  the  pro- 
ceedings in  shorthand,  but  shall  transcribe  so  much  thereof  only  as  the 
commission  shall  direct.     ['01,  p.  66,  §  8.] 

Hist.     '01,  p.  66,   §  8,  reenacted  R.  C.  §   1433. 

§  1434.  Award.  The  arbitrators  shall  make  their  award  in  writing 
and  deliver  the  same,  with  the  arbitration  agreement  and  their  oath  as 
arbitrators,  to  the  clerk  of  the  district  court  of  the  judicial  district  in 
which  the  hearing  was  had,  and  deliver  a  copy  of  the  award  to  the  em- 
ployer and  a  copy  to  the  first  signer  of  the  arbitration  agreement  on  the 
part  of  the  employees.  A  copy  of  all  the  papers  shall  be  preserved  by  the 
commission.     ['01,  p.  66,  §  9.] 

Hist.     '01,  p.  66,  §  9,  reenacted  R.  C.  §   1434. 

§1435.      Record  of  proceedings :   Disobedience  to  award :  Procedure. 

The  clerk  of  the  district  court  shall  record  the  papers  delivered  to  him,  as 
directed  in  the  last  preceding  section,  in  the  order  book  of  the  district 
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court.  Any  person,  who  was  a  party  to  the  arbitration  proceedings,  may 
present  to  the  district  court  of  the  county  in  which  the  hearing  was  had, 
or  the  judge  thereof,  in  vacation,  a  verified  petition  referring  to  the  pro- 
ceedings and  the  record  of  them,  in  the  order  book,  and  showing  that  said 
award  has  not  been  complied  with,  stating  by  whom  and  in  what  respect 
it  has  been  disobeyed.  Thereupon  the  court,  or  judge  thereof  in  vacation, 
shall  grant  a  rule  against  the  party  or  parties  so  charged,  to  show  cause 
within  five  days  why  said  award  has  not  been  obeyed,  which  shall  be  served 
by  the  sheriff  as  other  process.  Upon  return  made  to  the  rule,  the  judge, 
or  court  if  in  session,  shall  hear  and  determine  the  questions  presented, 
and  make  such  order  or  orders,  directed  to  the  parties  before  him  in  per- 
sonam, as  shall  give  just  effect  to  the  award.  Disobedience  by  any  party 
to  such  proceedings  of  any  order  so  made,  shall  be  deemed  a  contempt  of 
the  court,  and  may  be  punished  accordingly.  But  such  punishment  shall 
not  extend  to  imprisonment  except  in  case  of  wilful  disobedience.  In  alL 
proceedings  under  this  section,  the  award  shall  be  regarded  as  presump- 
tively binding  upon  the  employer  and  all  employees  who  were  parties  to 
the  controversy  submitted  to  arbitration,  which  presumption  shall  be 
overcome  only  by  proof  of  dissent  from  the  submission  delivered  to  the 
arbitrators,  or  one  of  them,  in  writing,  before  the  commencement  of  the 
hearing.     ['01,  p.  66,  §  10.] 

Hist.     *01,  p.  66,  §  10,  reenacted  R.  C.  §   1435. 

§  1436.  Rules  governing  proceedings.  The  labor  commission,  with 
the  advice  and  assistance  of  the  attorney  general  of  the  state,  which  he  is 
hereby  required  to  render,  may  make  rules  and  regulations  respecting 
proceedings  in  arbitration  under  this  chapter,  not  inconsistent  with  this 
chapter  or  the  law,  including  forms,  and  cause  the  same  to  be  printed  and 
furnished  to  all  persons  applying  therefor,  and  all  arbitration  proceedings 
under  this  chapter  shall  thereafter  conform  to  such  rules  and  regulations. 
TOl,  p.  66,  §  11.] 

Hist.     *01,  p.  66,  §  11,  reenacted  R.  C.  §  1436. 

§  1437.  Application  for  arbitration.  Any  employer  and  his  em- 
ployees, not  less  than  25  in  number,  between  whom  differences  exist  which 
have  not  resulted  in  any  open  rupture  or  strike,  may,  of  their  own  motion, 
apply  to  the  labor  commission  for  arbitration  of  their  differences,  and 
upon  the  execution  of  an  arbitration  agreement,  as  hereinbefore  provided, 
a  board  of  arbitrators  shall  be  organized  in  the  manner  hereinbefore  pro- 
vided, and  the  arbitration  shall  take  place  and  the  award  be  rendered,  re- 
corded and  enforced,  in  the  same  manner  as  in  arbitrations  under  the  pro- 
visions found  in  the  preceding  sections  of  this  chapter.     ['01,  p.  66f  §  12.] 

Hist.     '01,  p.  66,  §  12,  reenacted  R.  C.  §   1437. 

§  1438.  Precedence  of  arbitration  proceedings.  In  all  cases  arising 
under  this  chapter,  requiring  the  attendance  of  a  judge  of  the  district, 
court  as  a  member  of  the  arbitration  board,  such  duty  shall  have  precedence 
over  any  other  business  pending  in  his  court,  and  if  necessary  for  prompt 
transaction  of  such  other  business,  it  shall  his  duty  to  appoint  the  district 
judge  of  an  adjoining  district  to  sit  in  the  district  court  in  his  place  during 
the  pendency  of  such  arbitration,  and  such  appointee  shall  receive  the  same 
compensation  for  his  services  as  is  now  allowed  by  law  to  judges  appointed 
to  sit  in  case  of  change  of  judge  in  civil  actions.  In  case  the  judge  of  the 
district  court,  whose  duty  it  shall  become  under  this  chapter  to  sit  upon 
any  board  of  arbitrators  shall  be  at  the  time  actually  engaged  in  a  trial 
which  cannot  be  interrupted  without  loss  and  injury  to  the  parties,  and 
which  will,  in  his  opinion,  continue  for  more  than  three  days  to  come,  or 
is  disabled  from  acting  by  sickness  or  otherwise,  it  shall  be  the  duty  of 
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such  judge  to  call  in  and  appoint  the  district  judge  of  an  adjoining  district, 
to  sit  upon  such  board  of  arbitrators,  and  such  appointed  judge  shall  have 
the  same  power,  and  perform  the  same  duties,  as  member  of  the  board  of 
arbitration,  as  are  by  this  chapter  vested  in  and  charged  upon  the  district 
judge  regularly  sitting,  and  he  shall  receive  the  same  compensation,  now 
provided  by  law,  to  a  judge  sitting  by  appointment,  upon  a  change  of  judge 
in  civil  cases,  to  be  paid  in  the  same  way.     ['01,  p.  66,  §  13.] 

Hist.     '01,  p.  66,  §   13,  reenacted  R.  C.  §  1438. 

§  1439.  Investigations  by  commission.  If  the  parties  to  any  such 
labor  controversy  as  is  defined  in  section  1429,  shall  have  failed,  at  the 
end  of  five  days  after  the  first  communication  of  said  labor  commission 
to  them,  to  adjust  their  differences  amicably,  or  to  agree  to  submit  the 
same  to  arbitration,  it  shall  be  the  duty  of  the  labor  commission  to  proceed 
at  once  to  investigate  the  facts  attending  the  disagreement.  In  this  in- 
vestigation the  commission  shall  be  entitled,  upon  request,  to  the  presence 
and  assistance  of  the  attorney  general  of  the  state,  in  person  or  by  deputy, 
whose  duty  it  is  hereby  made  to  attend,  without  delay,  upon  request  by 
letter  or  telegram  from  the  commission.  For  the  purpose  of  such  investi- 
gation, the  commissioners  shall  have  power  to  issue  subpoenas  and  each 
of  the  commissioners  shall  have  power  to  administer  oaths  and  affirma- 
tions. Such  subpoena  shall  be  under  seal  of  the  commission,  and  signed 
by  the  secretary  of  the  commission,  or  a  member  of  it,  and  shall  command 
the  attendance  of  the  person  or  persons  named  in  it,  at  a  time  and  place 
named,  which  subpoena  may  be  served  and  returned  as  other  process  by 
any  sheriff  or  constable  in  the  state.  In  case  of  disobedience  of  any  such 
subpoena  or  the  refusal  of  any  witness  to  testify,  the  district  court  having 
jurisdiction,  or  the  judge  thereof  during  vacation,  shall,  upon  the  appli- 
cation of  the  labor  commission,  grant  a  rule  against  the  disobeying  person 
or  persons  or  the  person  refusing  to  testify,  to  show  cause,  forthwith,  why 
he  or  they  should  not  obey  such  subpoena  or  testify  as  required  by  the 
commission,  or  be  adjudged  guilty  of  contempt,  and  in  such  proceedings, 
such  court,  or  the  judge  thereof,  in  vacation,  shall  be  empowered  to  compel 
obedience  to  such  subpoena,  as  in  the  case  of  a  subpoena  issued  under  the 
order  of  and  by  the  authority  of  the  court,  or  to  compel  a  witness  to  testify 
as  witnesses  in  court  are  compelled  to  testify.  But  no  person  shall  be 
required  to  attend  as  a  witness  at  any  place  outside  of  the  county  of  his 
residence.  Witnesses  called  by  the  labor  commission,  under  this  section, 
shall  be  paid  $2  per  diem  fees  out  of  the  expense  fund  provided  by  this 
chapter,  if  such  payment  is  claimed  at  the  time  of  their  examination. 
['01,  p.  66,  §  14.] 

Hist.     '01,  p.  66,  §   14,  reenacted  R.  C.  §   1439. 

§  1440.  Report  of  investigations.  Upon  the  completion  of  the  in- 
vestigation authorized  by  the  last  preceding  section,  the  labor  commission 
shall  forthwith  report  the  facts  thereby  disclosed,  affecting  the  merits  of 
the  controversy,  in  a  brief  and  condensed  form,  to  the  governor.  ['01,  p. 
66,  §  15.] 

Hist.     '01,  p.  66,  §   15,  reenacted  R.  C.  §  1440. 

§  1441.  Confidential  communications.  An  employer  shall  be  en- 
titled, in  his  response  to  the  inquiries  made  of  him  by  the  commission  in 
the  investigation  provided  for  in  the  last  two  preceding  sections,  to  submit 
in  writing  to  the  commission  a  statement  of  any  facts  material  to  the  in- 
quiry, the  publication  of  which  would  be  likely  to  be  injurious  to  his  busi- 
ness, and  the  facts  so  stated  shall  be  taken  and  held  as  confidential,  and 
shall  not  be  disclosed  in  the  report  or  otherwise.     ['01,  p.  66,  §  16.] 

Hist.     '01,  p.  66,  §  16,  reenacted  R.  C.  §   1441. 
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§  1442.  Compensation  of  commissioners.  Said  commissioners  shall 
receive  a  compensation  of  $6  each  per  diem,  for  the  time  actually  expended, 
and  actual  and  necessary  traveling  and  hotel  expenses,  while  absent  from 
home  in  the  performance  of  duty,  and  each  of  the  two  members  of  the 
board  of  arbitration,  chosen  by  the  parties  under  the  provisions  of  this 
chapter,  shall  receive  the  same  compensation  for  the  days  occupied  in 
service  upon  the  board.  The  attorney  general  or  his  deputy  shall  receive 
his  necessary  and  actual  traveling  expenses  while  absent  from  home  in  the 
service  of  the  commission.  Such  compensation  and  expenses  shall  be  paid 
by  the  state  treasurer  upon  warrants  drawn  by  the  auditor  upon  itemized 
and  verified  accounts  of  time  spent  and  expenses  paid.  All  such  accounts 
except  those  of  the  commissioners,  shall  be  certified  as  correct  by  the  com- 
missioners, or  one  of  them,  and  the  accounts  of  the  commissioners  shall 
be  certified  by  the  secretary  of  the  commission.  It  is  hereby  declared  to 
be  the  policy  of  this  chapter,  that  the  arbitrations  and  investigations  pro- 
vided for  in  it,  shall  be  conducted  with  all  reasonable  promptness  and  dis- 
patch, and  no  member  of  any  board  of  arbitration  shall  be  allowed  pay- 
ment for  more  than  15  days'  service,  in  any  one  arbitration,  and  no  com- 
missioner shall  be  allowed  payment  for  more  than  10  days'  service  in  the 
making  of  the  investigation  provided  for  in  section  1439  and  sections 
following.     ['01,  p.  66,  §  17.] 

Hist.     '01,  p.  66,  §  17,  reenacted  R.  C.  §  1442. 

CHAPTER  97. 
MUNICIPAL  EMPLOYMENT  BUREAUS. 

Note:  This  chapter,  at  least  so  far  as  it  prohibits  the  conducting  of  private  agencies  for 
profit,  is  of  doubtful  constitutionality.  A  law  of  Washington  prohibiting  the  collecting  of  fees 
from  workers  for  securing  them  employment,  was  held  unconstitutional  by  the  supreme  court  of 
the  United  States  by  a  five  to  four  decision.  Adams  v.  Tanner  (1917)  244  U.  S.  590,  37  S.  C.  R. 
663,   61   L.   ed.   1336. 

97:1.      Private  agencies  for  profit  abolished:    Application  of  chapter. 

The  further  maintenance  of  private  employment  offices  within  the  state  of 
Idaho  is  hereby  forbidden :  Provided,  That  nothing  in  this  chapter  shall 
operate  to  prevent  the  maintenance  of  employment  offices  by  religious, 
benevolent  or  charitable  societies  whenever  the  same  are  not  conducted 
for  profit:  Provided  further.  That  nothing  in  this  chapter  shall  prevent 
the  operation  of  agencies  for  school  teachers  or  other  professional  em- 
ployment, or  the  maintenance  of  private  employment  agencies  where  no 
compensation  for  procuring  the  employment  is  exacted  from  the  person 
for  whom  the  employment  is  procured. 

Hist.      '15,    c.    169,    §    1,   p.    388 ;   "that   from   and 
after  the  date  this  act  takes  effect"  omitted. 

97:2.  Employment  office  a  function  of  government.  The  duty  of 
maintaining  suitable  employment  offices  in  the  various  municipalities  of 
this  state  is  hereby  declared  to  be  a  function  of  government,  and  such 
offices  shall  be  established  and  conducted  under  the  municipalities  of  this 
state  as  in  this  chapter  provided.     ['15,  c.  169,  §  2,  p.  388.] 

Hist.     '15,  c.  169,  §  2,  p.  388. 

97:3.      Municipal    employment    agency:      Cities    over    5000.      In    all 

cities  and  villages  of  this  state,  having  a  population  of  5000  or  more,  there 
shall  be  established  by  the  authorities  thereof  a  suitable  employment 
agency,  whereat  all  persons  desiring  employment  may  register  their  names, 
the  kind  of  employment  desired  and  the  wages  demanded,  and  at  which 
any  person  desiring  to  employ  labor  of  any  class  may  register  his  name, 
the  kind  of  labor  desired  and  the  wages  which  he  is  willing  to  pay  therefor : 
Provided,  That  membership  in  or  affiliation  with  any  religious,  political, 
benevolent,  charitable,  labor,  or  any  other  organization  shall  never  be 
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allowed  to  influence  or  control  the  securing  of  employment  or  services  at 
any  municipal  employment  agency,  and  no  employment  clerk  or  other  per- 
son connected  with  a  municipal  employment  agency  shall  ever  ask  any 
applicant  for  employment  or  services  any  questions  relating  to  his  mem- 
bership in  or  affiliations  with  any  religious,  political,  benevolent,  charitable, 
labor  or  other  organization,  or  to  his  political  views  on  any  matters  what- 
ever. In  such  cities  the  employment  office  shall  be  located,  where  prac- 
ticable, in  the  city  hall,  and  where  such  municipality  is  a  county  seat,  such 
employment  office  shall  be  located,  when  considered  favorable  by  the  mu- 
nicipal authorities,  in  the  county  courthouse  or  in  the  building  used  as 
such. 

Hist.  '15,  c.  169,  §  3,  p.  388  ;  reference  to  "towns" 
omitted,  there  being  no  town  government  in  this 
state  ;   "and"   changed  to   "any"   before   "questions." 

97:4.  Same:  Cities  under  5000.  In  cities  and  villages  having  a 
population  smaller  than  5000,  it  shall  be  the  duty  of  the  municipal  authori- 
ties to  establish  a  separate  employment  office  when  conditions  in  any  such 
municipality  seem  to  warrant  the  same,  but  if  no  such  separate  employ- 
ment office  is  established,  it  shall  be  the  duty  of  the  municipal  authorities 
to  provide  for  the  establishment  of  such  an  office  in  the  office  of  the  police 
judge,  or  if  there  be  no  such  official,  then  in  the  office  of  a  justice  of  the 
peace. 

Hist.     '15,  c.  169,  §  4,  p.  389  ;  "towns"  omitted. 

97 :5.  Equipment.  It  shall  be  the  duty  of  any  city  or  village  in  which 
a  municipal  employment  agency  is  established,  as  provided  in  this  chapter, 
to  suitably  equip  such  office  with  the  necessary  furniture,  books,  blanks  and 
stationery  for  the  proper  conduct  of  the  business  pertaining  to  such  office. 

Hist.     '15,  c.  169,  §  5,  p.  389  ;  "town"  omitted. 

97:6.  Fees.  A  fee  of  $1  shall  be  charged  by  any  municipal  employ- 
ment office  for  each  position  secured  for  any  applicant  without  the  limits  of 
the  municipality  in  which  such  employment  office  is  situated,  and  a  fee  of  50 
cents  shall  be  charged  for  each  position  secured  for  any  applicant  within 
the  limits  of  the  municipality  in  which  such  agency  is  situated. 

Hist.  '15,  c.  169,  §  6,  p.  389  ;  "for"  substituted 
for  "by"  preceding  "applicant"  in  last  clause. 

97:7.  Employment  clerks:  Compensation.  It  shall  be  the  duty  of 
the  governing  authorities  of  any  city  or  village  to  determine  the  number 
of  clerks  which  it  is  necessary  to  employ  for  the  proper  conduct  of  the 
business  of  its  municipal  employment  office,  but  the  number  of  said  clerks 
shall  never  be  greater  than  is  necessary  for  the  proper  discharge  of  the 
duties  of  such  office.  Where  separate  employment  offices  are  maintained, 
as  in  this  chapter  provided,  the  compensation  of  chief  clerk  of  any  such 
office  shall  not  exceed  the  sum  of  $125  per  month,  nor  shall  the  salary  of 
any  assistant  clerk  exceed  the  sum  of  $100  per  month.  When  the  employ- 
ment office  in  any  municipality  is  established  in  the  office  of  a  police  judge 
or  justice  of  the  peace,  such  police  judge  or  justice  of  the  peace  shall  be 
entitled  to  half  of  the  amount  of  all  fees  collected  by  him  in  each  and  every 
month:  Provided,  That  the  compensation  of  a  police  judge  or  a  justice 
of  the  peace  in  charge  of  a  municipal  employment  office  shall  never  exceed 
the  sum  of  $125  per  month.  All  fees  collected  by  any  clerk  other  than  a 
police  judge  or  justice  of  the  peace  and  one-half  of  all  fees  collected  by 
any  police  judge  or  justice  of  the  peace  in  charge  of  a  municipal  employ- 
ment office  shall  be  deposited  with  the  city  or  village  treasurer  to  the  credit 
of  the  general  fund  of  such  city  or  village  on  the  last  day  of  each  and  every 
month. 

Hist.  '15,  c.  169,  §  7,  p.  389  ;  references  to 
"town"  omitted. 
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97 :8.  Same :  Appointment  and  removal.  All  clerks  in  any  mu- 
nicipal employment  office  shall  be  appointed  by  the  mayor  or  acting  mayor 
of  such  city  or  village,  and  such  clerks  shall  hold  office  during  their  good 
behavior.  They  may  be  removed  by  the  mayor  for  incompetency  or  neg- 
lect, but  shall  never  be  removed  for  political  or  personal  reasons.    • 

Hist.     *15,  c.   169,  §  8,  p.  390  ;  "town"  omitted. 

97 :9.  Duty  of  chief  clerk.  It  shall  be  the  duty  of  the  chief  clerk  of 
each  municipal  employment  office  established  under  this  chapter  to  keep 
a  true,  accurate  and  complete  record  of  all  moneys  received  or  expended 
in  such  office,  and  all  positions  secured  for  applicants  at  such  office,  and 
it  shall  be  the  duty  of  said  clerk  to  file  with  the  county  auditor  of  the 
county  in  which  his  office  is  located,  on  the  first  Monday  in  December  of 
each  year,  a  complete  record  of  the  business  transacted  in  his  office  during 
the  preceding  year,  and  all  moneys  received  and  disbursed.  ['15,  c.  169, 
§  9,  p.  390.] 

Hist.     '15,  c.  169,  §  9,  p.  390. 

97:10.  Employment  clerks:  Bonds.  Any  municipal  employment 
clerk,  other  than  a  police  judge  or  justice  of  the  peace,  must  give  bond  in 
a  sum  equal  to  twice  the  amount  of  his  annual  salary,  and  any  police  judge 
or  justice  of  the  peace  in  charge  of  a  municipal  employment  office  must 
give  bond  in  the  sum  of  $1000  in  addition  to  any  bond  which  he  may  be, 
by  law,  required  to  give  as  such  police  judge  or  justice  of  the  peace.  ['15. 
c.  169,  §  10,  p.  390.] 

Hist.     '15,  c.  169,  §  10,  p.  390. 

97:11.  Penalties  for  violations  of  chapter.  Any  violation  of  the 
provisions  of  this  chapter,  or  the  making  of  any  false  statement  or  state- 
ments in  any  report,  or  the  charging  of  illegal  fees,  or  the  acceptance  of 
any  private  consideration  for  securing  employment,  shall  constitute  a  mis- 
demeanor which,  upon  conviction  thereof  before  any  court  of  competent 
jurisdiction,  shall  be  punished  by  a  fine  of  not  less  than  $50  nor  more  than 
$300,  or  by  imprisonment  in  the  county  jail  for  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment.     ['15,  c.  169,  §  11,  p.  390.] 

Hist.     '15,  c.   169,   S  11,  P.  390.  1  rofit,    see  Adams  v.   Tanner    (1917)    244    U.    S.    590, 

Conducting    private    agency:       As    to    validity    of        ST  s-  C-  R-  662>   61   L-  ed-   1336- 
provision    penalizing   conduct  of    private    agency   for 

CHAPTER  98. 
PRIVATE  EMPLOYMENT  BUREAUS. 

Note:     This  chapter  is  of   limited  application,  and  perhaps  entirely  superseded,   if  the  prohibi- 
tion of  private  agencies  contained  in  97:1   is  valid,  but  see  headnote  to  said  chapter. 

§  1443.  License  from  county  commissioners.  No  person  or  persons 
shall  carry  on,  hold,  or  keep  any  labor  agency,  or  bureau  of  employment, 
without  first  having  obtained  written  permission  of  the  county  commis- 
sioners of  the  county  wherein  said  agency  or  bureau  is  to  be  located. 
[R.  C.  §  1443.] 

Hist.      '01,   p.    131,   §  1  ;  am.   R.  C.   §  1443. 

§  1444.  Same:  Bond.  Before  any  person  or  persons  shall  be  per- 
mitted to  open,  keep  or  conduct  any  labor  agency  or  bureau  of  employment 
within  the  jurisdiction  of  said  county,  he  shall  furnish  a  bond  with  good 
and  solvent  security  in  favor  of  the  chairman  of  said  county  commission- 
ers in  the  full  sum  and  amount  of  $5000,  conditioned  that  he  shall  well 
and  truly  carry  out  the  purposes  for  which  said  agency  shall  have  been 
established,  and  that  he  shall  pay  all  such  damages  which  may  result  from 
his  or  their  actions  as  such  agent  or  agents,  keeper  or  keepers  of  said 
bureau  of  employment,  and  that  any  one  who  may  have  been  injured  or 
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damaged  by  said  agent  or  agents  by  any  act  done  in  furtherance  of  said 
business  or  by  fraud  or  misrepresentations  of  said  agents  or  keepers,  shall 
have  a  right  to  sue  for  the  recovery  of  such  damages  before  any  court  of 
competent  jurisdiction.     ['01,  p.  131,  §  2.] 

Hist.     '01,  p.   131,   §  2,  reenacted  R.  C.   §  1444. 

§  1445.  Same:  Penalty.  Any  one  violating  the  provisions  of  this 
chapter  shall  be  subject  to  a  fine  of  not  more  than  $300,  nor  less  than  $100, 
and  imprisonment  in  the  county  jail  for  not  more  than  90  days,  nor  less 
than  30  days.     ['01,  p.  131,  §  3.] 

Hist.     '01,  p.   131,   §  3,  reenacted  R.  C.  §  1445. 

CHAPTER  99. 

PROTECTION  OF  MECHANICS. 

§  1446.  Employers  to  make  statement.  It  shall  be  the  duty  of  any 
person,  persons,  company  or  corporation  engaged  in  working  any  mine, 
mines,  mining  premises  or  in  developing  any  mining  claim  or  claims, 
whether  quartz  or  placer,  or  in  the  running  of  any  tunnel,  or  in  the  erec- 
tion or  repair  of  any  building  or  other  structure,  or  in  the  construction 
or  any  canal,  ditch,  railroad,  wagon  road  or  aqueduct,  in  every  case  where 
mechanics  or  laborers  are  employed  in  or  about  the  properties  above 
mentioned  to  make,  record  and  publish  a  statement  under  oath,  setting 
forth  the  following  data: 

1.  The  name  or  names  of  the  owner  or  owners  of  the  mine,  mines, 
mining  claim  or  premises,  tunnel,  building,  canal,  ditch,  railroad,  wagon 
road,  aqueduct  or  other  structure  upon  which  work  is  being  done  or  upon 
which  it  is  intended  to  begin  work. 

2.  The  name  or  names  of  the  person,  persons,  company  or  corporation 
engaged  in,  or  who  contemplates  engaging  in,  work  upon  any  of  the  prop- 
erties or  structures  mentioned  herein. 

3.  The  conditions  under  which  said  person,  persons,  company  or  cor- 
poration is  prosecuting  said  work,  whether  as  owner,  agent,  lessee,  con- 
tractor, subcontractor,  contemplative  purchaser  or  lien  holder. 

4.  The  principal  office  of  said  person,  persons,  company  or  corpora- 
tion, and,  if  a  corporation,  the  state  or  county  where  incorporated  and 
the  agent  in  this  state  on  whom  service  may  be  had. 

5.  The  day  of  the  week  or  month  when  payment  of  the  laborers,  me- 
chanics and  material  men  will  be  made,  and  the  place  where  said  payments 
will  be  made. 

6.  A  statement  of  all  mortgages  and  liens  against  the  property  on 
which  work  is  being  done,  with  the  amount  of  each  of  said  encumbrances 
and  whether  or  not  the  same  is  due.     [R.  C.  §  1446.] 

Hist.     '99,  p.  365,   §§  1,  2  ;  compiled  and  reenacted 
R.  C.  §  1446. 

§  1447.  Same.  Any  person,  persons,  company  or  corporation  who 
shall  engage  in  working,  developing  or  prospecting  any  mine,  mines,  min- 
ing claim  or  premises,  or  in  running  any  tunnel,  or  in  repairing  or  erect- 
ing any  building,  or  in  constructing  any  canal,  ditch,  railroad,  wagon  road, 
aqueduct  or  other  structure,  and  shall  employ  any  mechanics  or  laborers 
in  prosecuting  said  work,  shall,  before  employing  said  mechanics  or  labor- 
ers or  any  of  them,  make  a  statement  under  oath  containing  the  data 
provided  for  in  the  preceding  section,  and  file  the  same  for  record  in  the 
office  of  the  recorder  of  the  county  in  which  said  labor  is  being  done,  and 
if  there  be  a  district  recorder,  then  also  in  the  office  of  said  district  re- 
corder of  the  district  where  said  mechanics  or  laborers  are  employed, 
and  also  to  post  similar  statements   in  his  or  its   office,   at  the   place 
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where  payment  of  wages  is  to  be  made  and  in  a  public  and  conspicuous 
place  where  it  can  be  easily  seen  at  or  near  the  place  where  said  mechanics 
or  laborers  are  employed. 

Hist.     '99,  p.  365,  §§3,  4  ;  compiled  and  reenacted 
R.  C.  §  1447  ;   "to"  and  "also"  transposed. 

§  1448.  Violation  of  chapter  a  misdemeanor.  Any  person,  persons, 
company  or  corporation,  or  any  managing  agent  violating  any  of  the  pro- 
visions of  this  chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  $100,  or  by 
imprisonment  in  the  county  jail  for  not  exceeding  three  months.  ['99, 
p.  365,  §  5.] 

Hist.     '99,  p.   365,   §  5,   reenacted  R.  C.   §  1448. 

CHAPTER  100. 
UNION  LABOR  AND  EMPLOYMENT  OF  ALIENS. 

ARTICLE   1. 
UNION  LABELS  AND  TRADE-MARKS. 

§  1449.  Unlawful  to  counterfeit  union  label.  Whenever  any  per- 
son, or  any  association  or  union  of  workingmen,  has  heretofore  adopted 
or  used,  or  shall  hereafter  adopt  or  use,  any  label,  trade-mark,  term,  de- 
sign, device  or  form  of  advertisement,  for  the  purpose  of  designating, 
making  known,  or  distinguishing  any  goods,  wares,  merchandise,  or  other 
products  of  labor,  as  having  been  made,  manufactured,  produced,  prepared, 
packed  or  put  on  sale,  by  such  person,  or  association,  or  union  of  working- 
men,  or  by  a  member  or  members  of  such  association  or  union,  it  shall  be 
unlawful  to  counterfeit  or  imitate  such  label,  trade-mark,  term,  design, 
device  or  form  of  advertisement,  or  to  use,  sell,  offer  for  sale,  or  in  any 
way  utter  or  circulate  any  counterfeit  or  imitation  of  any  such  label, 
trade-mark,  term,  design,  device  or  form  of  advertisement.  ['97,  p. 
123,  §  1.] 

Hist.      '97,   p.    123,    §  1,   reenacted   '99,   p.    316,    §  1,  Comp.    leg.— Colo.      See    Mill's   Ann.    Stat.    vol.    3, 

reenacted  R.  C.  §  1449.  g  2985  1. 

§  1450.  Same:  Penalty.  Whoever  counterfeits  or  imitates  any 
such  label,  trade-mark,  term,  design,  device  or  form  of  advertisement,  or 
sells,  offers  for  sale,  or  in  any  way  utters  or  circulates  any  counterfeit  or 
imitation  of  any  such  label,  trade-mark,  term,  design,  device  or  form  of 
advertisement;  or  keeps  or  has  in  his  possession,  with  intent  that  the 
same  shall  be  sold  or  disposed  of,  any  goods,  wares,  merchandise  or  other 
product  of  labor  to  which  or  on  which  any  such  counterfeit  or  imitation 
is  printed,  painted,  stamped  or  impressed ;  or  knowingly  sells  or  disposes 
of  any  goods,  wares,  merchandise  or  other  product  of  labor  contained  in 
any  box,  case,  can  or  package,  to  which  or  on  which  any  such  counterfeit 
or  imitation  is  attached,  affixed,  printed,  painted,  stamped  or  impressed; 
or  keeps  or  has  in  his  possession,  with  intent  that  the  same  shall  be  sold 
or  disposed  of,  any  goods,  wares,  merchandise  or  other  product  of  labor 
in  any  box,  case,  can  or  package  to  which  or  on  which  any  such  counter- 
feit or  imitation  is  attached,  affixed,  printed,  painted,  stamped  or  im- 
pressed, shall  be  guilty  of  a  misdemeanor  and  be  punished  by  a  fine  of 
not  more  than  $100,  or  by  imprisonment  for  not  more  than  three  months. 
['97,  p.  123,  §  2.] 

Hist.      *97,   p.    123,    §  2,   reenacted   '99,   p.    316,    §  2,  Comp.    leg.— Colo.      See    Mill's    Ann.    Stat.    vol.    3, 

reenacted   R.   C.   §  1450.  §  2985m. 

§  1451.  Record  of  label.  Every  such  person,  association  or  union, 
that  has  heretofore  adopted  or  used,  or  shall  hereafter  adopt  or  use,  a 
label,  trade-mark,  term,  design,  device  or  form  of  advertisement,  as  pro- 
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vided  in  section  1449,  may  file  the  same  for  record  in  the  office  of  the 
secretary  of  state,  by  leaving  two  copies,  counterparts  or  facsimiles  thereof 
with  said  secretary,  and  by  filing  therewith  a  sworn  application  specifying 
the  name  or  names  of  the  person,  association  or  union  on  whose  bejialf 
such  label,  trade-mark,  term,  design,  device  or  form  of  advertisement  shall 
be  filed ;  the  class  of  merchandise  and  a  description  of  the  goods  to  which 
it  has  been  or  is  intended  to  be  appropriated,  stating  that  the  party  so 
filing  or  on  whose  behalf  such  label,  trade-mark,  term,  design,  device,  or 
form  of  advertisement  shall  be  filed,  has  the  right  to  the  use  of  the  same ; 
that  no  other  person,  firm,  association,  union  or  corporation  has  a  right 
to  such  use,  either  in  the  identical  form  or  in  any  such  near  resemblance 
thereto  as  may  be  calculated  to  deceive,  and  that  the  facsimile  or  counter- 
parts filed  therewith  are  true  and  correct.  There  shall  be  paid  for  such 
filing  and  recording  a  fee  of  $3.  Said  secretary  shall  deliver  to  such  per- 
son, association,  or  union,  so  filing  or  causing  to  be  filed  any  such  label, 
trade-mark,  term,  design,  device  or  form  of  advertisement,  so  many  duly 
attested  certificates  of  the  recording  of  the  same  as  such  person,  associa- 
tion, or  union  may  apply  for,  for  each  of  which  certificates  said  secretary 
shall  receive  a  fee  of  $3.  Any  such  certificate  of  record  shall,  in  all  suits 
and  prosecutions  under  this  chapter,  be  sufficient  proof  of  the  adoption  of 
such  label,  trade-mark,  term,  design,  device  or  form  of  advertisement. 
Said  secretary  of  state  shall  not  record  for  any  person,  union,  or  associa-  j 
tion,  any  label,  trade-mark,  term,  design,  device  or  form  of  advertisement  ) 
that  would  probably  be  mistaken  for  any  label,  trade-mark,  term,  design, 
device  or  form  of  advertisement  theretofore  filed  by  or  on  behalf  of  any 
other  person,  union,  or  association. 

Hist.      '97,   p.    123,    §  3,   reenacted   '99,    p.   316,    §  3,  Comp.    leg. — Colo.      See    Mill's    Ann.    Stat,    vol.    3, 

reenacted   R.    C.    §  1451.     Fee  for  filing  and   fee  for        §  2985n. 
certificate  both  changed  from  $1  to  $3  on  authority 
of  §  99,  as  enacted  '07,  p.  215,  §  1. 

§  1452.  Penalty  for  fraudulent  record.  Any  person  who  shall,  for 
himself  or  on  behalf  of  any  other  person,  association  or  union,  procure  the 
filing  of  any  label,  trade-mark,  term,  design  or  form  of  advertisement  in 
the  office  of  the  secretary  of  state  under  the  provisions  of  this  chapter,  by 
making  any  false  or  fraudulent  representations  or  declarations,  verbally 
or  in  writing  or  by  any  fraudulent  means,  shall  be  liable  to  pay  any  dam- 
ages sustained  in  consequence  of  any  such  filing,  to  be  recovered  by,  or  on 
behalf  of,  the  party  injured  thereby,  in  any  court  having  jurisdiction,  and 
shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  a  fine  not  exceeding 
$100,  or  by  imprisonment  not  exceeding  three  months.     ['97,  p.  123,  §  4.] 

Hist.      '97,   p.   123,    §  4,    reenacted   '99,   p.    316,    §  4,  Comp.    leg.— Colo.      See    Mill's    Ann.    Stat.    vol.    3, 

reenacted  R.  C   §  1452.  S  2985o. 

§  1 453.  Injunction  and  damages  for  infringement.  Every  such  per- 
son, association  or  union  adopting  or  using  a  label,  trade-mark,  term, 
design,  device  or  form  of  advertisement  as  aforesaid,  may  proceed  by 
suit  to  enjoin  the  manufacture,  use,  display  or  sale  of  any  counterfeits  or 
imitations  thereof,  and  all  courts  of  competent  jurisdiction  shall  grant 
injunctions  to  restrain  such  manufacture,  and  may  award  the  complainant 
in  any  such  suit  damages  resulting  from  such  manufacture,  use,  sale  or 
display,  as  may  be  by  the  said  court  deemed  just  and  reasonable,  and 
shall  require  the  defendants  to  pay  to  such  persons,  association  or  union, 
all  profits  derived  from  such  wrongful  manufacture,  use,  display  or  sale; 
and  such  court  shall  also  order  that  all  such  counterfeits  or  imitations  in 
the  possession  or  under  the  control  of  any  defendant  in  such  cause  be  de- 
livered to  an  officer  of  the  court  or  to  the  complainant  to  be  destroyed. 
['97,  p.  123,  §  5.] 

Hist.     '97,  p.   123,   §  5,   reenacted   '99,  p.   316,   §  5,  Comp.    leg. — Colo.      See   Mill's   Ann.    Stat.   vol.    3, 

reenacted  R.  C.  §  1453.  §  2985p. 
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§  1454.  Penalty  for  unauthorized  use  of  label.  Every  person  who 
shall  use  or  display  the  genuine  label,  trade-mark,  term,  design,  device  or 
form  of  advertisement  of  any  such  person,  association  or  union,  in  any 
manner,  not  being  authorized  so  to  do  by  such  person,  union  or  association, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  impris- 
onment for  not  more  than  three  months  or  by  fine  of  not  more  than  $100. 
In  all  cases  where  such  association  or  union  is  not  incorporated,  suits  under 
this  chapter  may  be  commenced  and  prosecuted  by  an  officer  or  members 
of  such  association  or  union  on  behalf  of,  and  for  the  use  of,  such  associa- 
tion or  union.     ['97,  p.  123,  §  6.] 

Hist.     *97,    p.   123,   §  6,   reenacted   '99,   p.   316,   §  6,  Comp.    leg.— Colo.      See    Mill's   Ann.    Stat.    vol.    3, 

reenacted  R.  C.   §  1454.  $  2985q. 

§  1455.  Penalty  for  unauthorized  use  of  name.  Any  person  or  per- 
sons who  shall  in  any  way  use  the  name  or  seal  of  any  such  person,  asso- 
ciation or  union,  or  officer  thereof,  in  and  about  the  sale  of  goods  or  other- 
wise, not  being  authorized  so  to  use  the  same,  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punishable  by  imprisonment  for  not  more  than  three 
months,  or  by  a  fine  of  not  more  than  $100.     ['97,  p.  123,  §  7.] 

Hist.     '97,   p.    123,    §  7,   reenacted  '99,   p.    316,    §  7,  Comp.    leg.— Colo.      See    Mill's    Ann.    Stat.    vol.    3, 

reenacted  R.  C.  §  1455.  §  2985r. 

ARTICLE  2. 
EMPLOYMENT  CONTRACTS. 

§  1456.  Antiunion  contracts  prohibited.  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  make  or  enter  into  any  agreement,  either 
oral  or  in  writing,  by  the  terms  of  which  any  employee  of  such  person, 
firm  or  corporation,  or  any  person  about  to  enter  the  employ  of  such  per- 
son, firm  or  corporation,  as  a  condition  for  continuing  or  obtaining  such 
employment,  shall  promise  or  agree  not  to  become  or  continue  a  member 
of  a  labor  organization.  Any  person  or  persons  or  corporation  violating 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  a  sum  not  less  than  $50  nor  more  than 
$300,  or  be  imprisoned  in  the  county  jail  for  not  more  than  six  months, 
or  shall  be  punished  by  both  such  fine  and  imprisonment.     [R,  C.  §  1456.] 

Hist.      '93,    p.    152,    §§  1,    2,    reenacted   '99,    p.    221, 
§§  1,  2  ;  am.  R.  C.  §  1456. 

§  1456a.      Contracts   restricting    board    and    lodging   prohibited.      It 

shall  be  unlawful  for  any  employer,  by  himself  or  by  his  agent,  or  for  any 
agent  of  any  employer,  or  for  any  other  person,  directly  or  indirectly,  to 
impose  as  a  condition,  express  or  implied,  in  or  for  the  employment  of 
any  workman  or  employee,  any  terms  as  to  the  place  at  which,  or  the  per- 
son with  whom  any  workman  or  employee  is  to  board,  lodge,  subsist  or 
reside;  or  as  to  the  place  or  store  at  which  he  shall  purchase  his  goods, 
wares  or  merchandise ;  or  as  to  the  place  at  which,  or  the  manner  in  which, 
or  the  person  with  whom  any  wages  or  portion  of  wages  paid  to  the  work- 
man or  employee  are  or  is  to  be  expended ;  and  no  employer  shall,  by  him- 
self or  his  agent,  nor  shall  any  agent  of  any  employer  dismiss  any  work- 
man or  employee  from  his  employment  for  or  on  account  of  the  place  at 
which,  or  the  person  with  whom  such  workman  or  employee  may  board, 
lodge,  subsist  or  reside ;  or  as  to  the  place  or  store  at  which  he  shall  pur- 
chase his  goods,  wares  and  merchandise ;  or  for  or  on  account  of  the  place 
at  which,  or  the  person  with  whom  any  wages  or  portion  of  wages  paid 
by  the  employer  to  such  workman  or  employee  are  or  is  expended,  or  fail 
to  be  expended:  Provided,  That  this  shall  not  apply  to  the  collection  of 
hospital  fees  or  dues. 

Any  employer,  who  by  himself  or  by  his  agent,  or  any  agent  of  any 
employer,  or  any  other  person,  who  shall  violate  any  of  the  provisions  of 
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this  section,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  $100  nor  to  exceed  $300,  or  be  imprisoned  in 
the  county  jail  for  not  less  than  30  days  nor  to  exceed  90  days,  or  shall 
suffer  both  such  fine  and  imprisonment.     ['11,  c.  123,  §§  1,  2,  p.  385.] 

Hist.     '11,  c.  123,   §§  1,  2,  p.  385. 

ARTICLE   3. 
EMPLOYMENT  OF  ALIENS. 

§  1457.  Employment  on  public  works  prohibited.  No  person  not  a 
citizen  of  the  United  States,  or  who  has  not  declared  his  intention  to  be- 
come such,  or  who  is  not  eligible  to  become  such,  shall  be  employed  upon 
any  state  or  municipal  works;  nor  shall  any  such  person  be  employed  by 
any  contractor  to  work  on  any  public  works  of  the  state  or  any  municipal- 
ity :  Provided,  That  any  state  prisoner  may  be  employed  within  the  state 
prison  grounds  and  as  provided  in  section  3,  article  XIII,  of  the  consti- 
tution. Any  person  who  shall  violate  any  of  the  provisions  of  this  section, 
on  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than  $10  nor 
more  than  $100  for  each  person  so  employed,  or  by  imprisonment  in  the 
county  jail  until  such  fine  be  paid  or  until  discharged  as  provided  by  law. 
['90-91,  p.  233,  §§  1,  2.] 


Hist.  '90-91,  p.  233,  §§  1,  2,  reenacted  '99,  p.  70, 
$S  3,   4,  reenacted  R.   C.  §  1457. 

In  the  opinion  of  the  commissioner  this  section 
is  unconstitutional  under  Re  Case  (1911)  20  I.  128, 
U6  P.  1037,  but  that  case  mentions  only  R.  C  § 
1458,  which  was  originally  enacted  '97,  p.  5,  §  1. 
R.  C.  §§  1459-60,  which  were  §§  2  and  3  respectively 
of  the  act  of  1897,  necessarily  fall  with  §  1458.  Sec- 
tion 1457  was  a  reenactment  of  '90-91,  p.  233,  upon 
the  validity  of  which  the  court  did  not  pass.  In- 
asmuch as  there  is  still  a  question  as  to  whether 
that   portion    of    §  1457    relating   to    the   employment 


directly  by  the  state  is  valid,  it  is  deemed  proper  to 
retain  it  in  this  compilation. 

Cross  ref.  Convicts  are  to  be  employed  within 
the  prison  grounds,  except  when  the  work  is  done 
on  public  works  under  the  direct  control  of  the 
state:  Const.  XIII,  3.  Employment  of  aliens  on 
or  in  connection  with  state  or  municipal  works  pro- 
hibited :  Const.  XIII,  5.  Rights  of  aliens  to  hold 
property:      §§    2609-10. 

Convicts  may  be  employed  by  state  highway  com- 
mission :  63:6.  Payment  of  convicts  so  employed: 
63:6a. 


CHAPTER  101. 
DAY'S  WORK. 

ARTICLE  1. 
DAY'S  WORK  ON  PUBLIC   WORKS. 

§  1461.  Eight  hours  a  day's  work.  Eight  hours  shall  constitute  a 
dayls.  work  -for  all  laborers,  workmen,  mechanics  or  other  persons  now 
employed,  or  who  may  hereafter  be  employed  in  manual  labor  by  or  on 
behalf  of  the  state  of  Idaho,  or  by  or  on  behalf  of  any  county,  city,  town- 
ship, or  other  municipality  of  said  state,  except  in  cases  of  extraordinary 
emergency  which  may  arise  in  time  of  war  or  in  cases  where  it  may  be 
necessary  to  work  more  than  eight  hours  per  calendar  day  for  the  protec- 
tion of  property  or  human  life,  except  agricultural  and  domestic  laborers 
employed  by  state  institutions :  Provided,  That  in  all  such  cases  the  labor- 
ers, workmen,  mechanics  or  other  persons  so  employed  and  working  to 
exceed  eight  hours  per  calendar  day  shall  be  paid  on  the  basis  of  eight 
hours  constituting  a  day's  work:  Provided  further,  That  not  less  than 
the  current  rate  of  per  diem  wages  in  the  locality  where  the  work  is  per- 
formed shall  be  paid  to  the  laborers,  workmen,  mechanics  and  other  per- 
sons so  employed  by  or  on  behalf  of  the  state  of  Idaho,  or  any  county,  city, 
township  or  other  municipality  of  said  state;  and  laborers,  workmen,  me- 
chanics and  other  persons  employed  by  contractors  or  subcontractors  in 
the  execution  of  any  such  contract  or  contracts  with  the  state  of  Idaho,  or 
with  any  county,  city,  township  or  other  municipality  thereof,  shall  be 
deemed  to  be  employed  by  or  on  behalf  of  the  state  of  Idaho,  or  of  such 
county,  city,  township  or  other  municipality  thereof.  ['13,  c.  165,  §  1, 
p.  533.] 
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Hist.  '99,  p.  113,  §  1,  reenacted  R.  C.  §  1451  ;  su- 
perseded '11,  c.  131,  §  1,  p.  418 ;  am.  '13,  c.  165, 
S  1,    P.    533. 

Cross  ref.  Eight  hours  shall  constitute  a  lawful 
day's  work  on  state  and  municipal  works :  Const. 
XIII,   2. 

Application  of  section:  A  laborer  employed  by 
the  university  is  an  employee  of  the  state  of  Idaho, 
therefore  this  section  would  apply  to  the  university 
and  its  employees  as  well  as  to  contractors  with  the 
university  and  their  employees.  O.  A.  G.  '11-12, 
P.   71. 


Term  of  employment:  Employment  by  the  week, 
by  the  month  or  by  the  day,  is  immaterial  so  far 
as  the  application  of  the  section  is  concerned.  O. 
A.  G.   '11-12,  p.  71. 

The  employment  of  laborers  by  the  hour  on  state 
work  is  not  prohibited,  provided  that  the  compen- 
sation is  made  upon  the  basis  of  an  eight  hour  day  ; 
and  that  such  laborers  shall  not  be  required  nor 
permitted  to  work  more  than  eight  hours  per  day, 
unless  in  case  of  emergency.     O.  A.  G.  '15-16,  p.  44. 

Workman  can  not  waive  statute:  The  language 
of  the  act  precludes  the  idea  that  the  laborer  can 
waive  its  benefit.     O.  A.   G.    '11-12,   p.   71. 


§  1462.     Contracts  on  public  works.     All  contracts  hereafter  made 
by  or  on  behalf  of  the  state  of  Idaho,  or  by  or  on  behalf  of  any  county, 
city,  township  or  other  municipality  of  said  state,  with  any  corporation, 
person  or  persons,  for  the  performance  of  any  labor  within  the  state  of 
Idaho,  except  agricultural  and  domestic  laborers  employed  by  state  insti- 
tutions, shall  be  deemed  and  considered  as  made  upon  the  basis  of  eight 
hours  constituting  a  day's  work;  and  it  shall  be  unlawful  for  any  such^ 
corporation,  person  or  persons  to  require  or  permit  any  laborer,  workman,  y 
mechanic  or  other  person  to  work  more  than  eight  hours  per  calendar  day 
in  doing  such  work,  except  in  the  cases  and  upon  the  conditions  provided,/ 
in  section  1461.     ['13,  c.  165,  §  2,  p.  534.] 

Hist.  '99,  p.  113,  §  2,  reenacted  R.  C.  §  1462,  su- 
perseded '11,  c.  131,  §  2,  p.  418 ;  am.  '13,  c.  165, 
g  2,  p.   534. 

§  1462a.  Penalty.  Any  officer  of  the  state  of  Idaho,  or  of  any 
county,  city,  township  or  municipality  of  said  state,  or  any  person  acting 
under  or  for  such  officer,  or  any  contractor  with  the  state  of  Idaho,  or 
any  county,  city,  township  or  other  municipality  thereof,  or  other  person 
violating  any  of  the  provisions  of  this  article  shall  for  each  offense  be 
punished  by  a  fine  of  not  less  than  $50  nor  more  than  $1000,  or  by  impris- 
onment not  more  than  six  months,  or  by  both  fine  and  imprisonment,  in 
the  discretion  of  the  court. 

Hist.  '11,  c.  131,  §  3,  p.  419  ;  "by"  added  before 
"both." 

ARTICLE  2. 
DAY'S  WORK  IN  MINES. 

§  1463.  Eight  hours  a  day's  work.  The  period  of  employment  of 
workingmen  in  all  underground  mines  or  workings  shall  be  eight  hours 
per  day,  except  in  cases  of  emergency  where  life  or  property  is  in  immi- 
nent danger.     ['07,  p.  97,  §  1.] 

Hist.     '07,  p.  97,   §  1,  reenacted  R.  C   §  1463. 

§  1464.  Same:  In  smelters.  The  period  of  employment  of  work- 
ingmen in  smelters,  ore  reduction  works,  stamp  mills,  concentrators  and 
other  places  where  metalliferous  ores  are  being  treated,  refined  and  re- 
duced for  the  purpose  of  obtaining  the  metals  thereof,  shall  be  eight  hours 
per  day  except  in  cases  of  emergency  where  life  and  property  are  in  immi- 
nent danger.     ['09,  p.  4,  H.  B.  54.] 

Hist.  '07,  p.  97,  §  2,  reenacted  R.  C  §  1464  ;  am. 
'09,    p.   4,   H.   B.   54. 

§  1465.  Violation  of  article  a  misdemeanor.  Any  person,  body  cor- 
porate, agent,  manager  or  employer  who  shall  violate  any  of  the  provisions 
of  the  two  preceding  sections  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  $50,  nor 
more  than  $300,  or  by  imprisonment  in  the  county  jail  for  not  more  than 
six  months,  or  by  both  such  fine  and  imprisonment.     ['07,  p.  97,  §  3.] 

Hist.      '07,   p.  97,    §  3,   reenacted  R.   C.   §  1465. 
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ARTICLE  3. 
DAY'S  WORK  FOR  WOMEN. 

§  1466.  Nine  hours  a  day's  work.  No  female  shall  be  employed  in 
any  mechanical  or  mercantile  establishment,  laundry,  hotel  or  restaurant, 
or  telegraph  or  telephone  establishment,  or  office,  or  by  any  express  or 
transportation  company,  in  this  state  more  than  nine  hours  during  any 
day.  The  hours  of  work  may  be  so  arranged  as  to  permit  the  employment 
of  females  at  any  time  so  that  they  shall  not  work  more  than  nine  hours 
during  the  24 :  Provided,  however,  That  the  provisions  of  this  section  in 
relation  to  the  hours  of  employment  shall  not  apply  to  nor  effect  females 
employed  in  harvesting,  packing,  curing,  canning  or  drying  any  variety 
of  perishable  fruit  or  vegetable.  If  it  shall  be  adjudicated  that  the  fore- 
going proviso  and  exception  shall  be  unconstitutional  and  invalid  for  any 
reason,  an  adjudication  of  invalidity  of  said  proviso  or  of  any  part  of  this 
article  shall  not  affect  the  validity  of  the  article  as  a  whole  or  any  other 
part  therof.     ['13,  c.  86,  §  1,  p.  360.] 

Hist.     '13,  c.  86,  §  1,  p.  360.     The  section  numbers        stituted   a   part   of   the   child   labor   law   now   found 
1466-8    appropriated    for    this    article   formerly    con-        38 :280-7. 

§  1467.  Seats:  Article  to  be  posted.  Every  employer  in  establish- 
ments where  females  are  employed  shall  provide  suitable  seats  for  them 
and  shall  permit  the  use  of  such  seats  by  them  when  they  are  not  engaged 
in  the  active  duties  for  which  they  are  employed,  and  every  such  employer 
shall  keep  posted  in  an  open  and  conspicuous  place  in  each  room  where 
such  females  are  at  work  a  copy  of  this  article  printed  in  such  form  and 
style  as  may  be  easily  read.     ['13,  c.  86,  §  2,  p.  361.] 

Hist.     '13,  c.  86,  §  2,  p.  361. 

§  1468.  Violation  of  article  a  misdemeanor.  Any  employer,  over- 
seer, superintendent  or  other  agent  of  any  such  employer  who  shall  violate 
any  of  the  provisions  of  this  article  shall,  upon  conviction  thereof,  be  fined 
for  each  offense  in  a  sum  not  less  than  $10  nor  more  than  $100.  ['13,  c.  86, 
§  3,  p.  361.] 

Hist.     '13,  c.  86,   §  3,  p.  361 
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INDUSTRIES. 

CHAPTER  102. 

THE  PRINTING  TRADE. 

§  1474.  Contracts  for  state  printing.  All  printing,  binding  and  sta- 
tionery work  executed  for  or  on  behalf  of  the  state,  and  for  which  the  state 
contracts,  or  becomes  in  any  way  responsible,  shall  be  executed  within  the 
state  of  Idaho,  except  as  provided  in  section  1476.     ['03,  p.  333,  §  1.] 

Hist.     '03,  p.  333,   §  1,  reenacted  R.  C.  §  1474. 

Cross    ref.      Contract   to    print    supreme    court   re- 
ports to  be  let  within  the  state  if  feasible :     §  227. 

§  1475.  Contracts  for  county  printing.  All  county  printing,  binding 
and  stationery  work,  executed  for  or  on  behalf  of  the  several  counties 
throughout  the  state,  for  which  the  said  counties  contract,  or  become  in 
any  way  responsible,  shall  be  executed  within  the  county  for  which  said 
work  is  done,  when  there  are  practicable  facilities  within  the  said  county 
for  executing  the  same,  but  when  it  shall  become  necessary,  from  want  of 
proper  facilities,  to  execute  the  work  without  the  said  county,  then  the 
same  shall  be  executed  at  some  place  within  the  state  of  Idaho,  except  as 
provided  in  the  following  section.     ['03,  p.  333,  §  2.] 

Hist.     '03,  p.   333,   §  2,  reenacted  R.  C.   §  1475.  contracts  to  either  residents  or  nonresidents  of  the 

Comp.    leg.— N.    D.      Similar:     Compiled   Laws,    §  sta*e.:  al!  th,e  *tate  attempts  to  do  is  to  require  that 

3176.     Re  Gemmill   (1911)   20  I.  732,  740,  119  P.  298,  certain   work  done  for  the  several   counties  shall  be 

41  L    R    A     (N    S.)    711    Ann.  Cas    1913A   76.  actually  executed  within  the  confines  of  the  county 

_,   '      "      "         "/"       _    '  '  '      ..    .      *  ,  or  state,   without   any   reference   to  the  person   who 

Constitutionality:      This    section   and   §§    1476    and  does   it      Re   Gemmill    (1911)    20  I.   732,    119   P.  298, 

14,6a    are   constitutional    and   do    not    violate   public  41  L    R    A     (N    s  }   m    Ann    Cag    m3A  76> 

policy.    The    statute    has   nothing   to    do   with   letting 

§  1476.  Exception  in  case  of  excessive  charge.  Whenever  it  shall 
be  established  that  any  charge  for  printing,  binding  or  stationery  work 
is  in  excess  of  the  charge  usually  made  to  private  individuals  for  the  same 
kind  and  quality  of  work,  then  the  state  or  county  officer  or  officers  having 
such  work  in  charge  shall  have  power  to  have  such  work  done  outside  of 
said  county  or  state,  but  nothing  in  this  chapter  shall  be  construed  to 
oblige  any  of  said  officers  to  accept  any  unsatisfactory  work.  ['03,  p.  333, 
§3.] 

Hist.      '03,   p.   333,   §  3,   reenacted  R.   C   §  1476. 
Constitutionality:      See  annotation  to   §  1475. 

§  1476a.  Penalty  for  violation  of  chapter.  Any  state  or  county 
officer  either  as  an  official,  member  of  a  board,  or  purchasing  agent,  who 
violates  any  of  the  above  provisions,  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  a  sum  not  less  than  $100  nor  more  than 
$500  for  each  offense,  and  shall  be  liable  upon  his  official  bond  for  the 
amount  of  such  contract  entered  into.     ['03,  p.  333,  §  6.] 

Hist.     '03,  p.   333,  §  6,  reenacted  R.  C.  §  1476a. 
Constitutionality:      See  annotation  to  §  1475. 

§  1477.  Rates  for  official  notices.  The  rate  to  be  charged  for  all 
official  notices,  required  by  law  to  be  published  in  any  newspaper  in  this 
state,  by  any  state,  county,  municipal  official  or  other  person,  shall  be  $1 
per  vertical  inch,  single  column  measure,  consisting  of  not  less  than  10 
lines  in  nonpareil  type  or  its  equivalent,  or  60  words  to  the  inch,  for  first 
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insertion;  and  50  cents  per  inch  for  each  subsequent  insertion;  and  for 
table  or  figure  matter,  $1.50  per  vertical  inch,  consisting  of  not  less  than 
10  lines  in  nonpareil  type  or  its  equivalent,  and  75  cents  for  each  subse- 
quent insertion;  fractional  inches  to  be  charged  for  pro  rata:  Provided, 
That  no  charge  shall  be  made  for  less  than  an  inch  in  any  case.  ['07,  p. 
27,  §  1J 

Hist.     '07,  p.  27,  §  1,  reenacted  R.  C.  §  1477.  be   charged   for.   It  would   be  unreasonable  that  the 

Insertions  for  less  than  inch:     In   case  the  inser-        legislature  intended  insertions  of  less  than  one  inch 
tion    amounts   to    less    than    an   inch,    an    inch    is   to        to  be  run  gratis.     O.  A.  G.  '09-10,  p.  71. 

CHAPTER  103. 
INSPECTION  OF  LUMBER. 

§  1494.  Designation  of  lumber  districts.  Lumber  districts  are  es- 
tablished and  shall  be  designated  by  the  following  numbers  respectively: 

The  Pend  d'Oreille  river  and  its  tributaries  within  the  state  of  Idaho, 
number  one. 

Coeur  d'Alene  lake  and  all  of  the  streams  tributary  to  and  emptying 
into  same,  and  all  of  the  streams  tributary  to  said  streams  in  the  state  of 
Idaho,  number  two. 

The  Palouse  river  and  its  tributaries  within  the  state  of  Idaho,  number 
three. 

The  Payette  river  and  its  tributaries  in  the  state  of  Idaho,  number  four. 

All  the  Clearwater  river  in  Idaho,  number  five.     ['03,  p.  89,  §  1.] 

Hist.     '03,  p.  89,    §  1,  reenacted  R.  C.   §  1494.  Cited:     Norman  v.  Rose  Lake  L.  Co.   (1912)   22  I. 

Cross  ref.     Floating  timber:     c.  56,  §§   867-73.  711«   128  P-   85'   Ann-  Cas-   1913E  673. 

§  1495.  Lumber  inspectors.  The  governor  shall  appoint  an  inspec- 
tor for  each  of  said  lumber  districts,  who  shall  be  styled  "lumber  inspector 

of  district  number "  (designating  the  proper  district) .    He  shall  at  the 

time  of  his  appointment  be  a  citizen  of  the  state  and  reside  within  the 
lumber  district  for  which  he  is  appointed.  His  term  of  office  shall  be  two 
years,  and  shall  commence  on  the  first  Monday  in  April  of  the  year  of  his 
appointment,  but  the  incumbent  shall  hold  until  his  successor  is  appointed 
and  qualified.  All  vacancies  in  such  office  shall  be  filled  by  like  appoint- 
ment, and  if  such  vacancy  occurs  before  the  expiration  of  the  term  it  shall 
be  filled  for  the  residue  of  the  term  only.     ['03,  p.  89,  §  2.] 

Hist.     '03,  p.   89,   §  2,  reenacted  R.  C.   §  1495. 

§  1496.  Same:  Oath  and  bond.  Each  lumber  inspector  shall,  be- 
fore entering  upon  the  duties  of  his  office,  take  and  subscribe  an  oath  that 
he  will  faithfully  discharge  the  duties  of  his  office  to  the  best  of  his  knowl- 
edge, judgment  and  ability,  and  shall  execute  to  the  county  in  which  his 
office  shall  be  kept,  a  bond,  with  three  or  more  sureties  to  be  approved  by 
the  treasurer  and  probate  judge,  in  the  sum  of  $5000,  conditioned  that  he 

will  faithfully  perform  his  duties  as  lumber  inspector  of  district 

(giving  number)  and  deliver  to  his  successor  in  office  all  bills,  papers, 
journals,  books  and  other  effects,  appertaining  to  his  office.  Such  oath  of 
office  and  bond  shall  be  filed  in  the  office  of  such  county  treasurer ;  and  any 
person  feeling  himself  aggrieved  may  commence  an  action  in  his  own 
name  on  said  bond,  in  like  manner  as  actions  may  be  brought  on  other 
official  bonds.     [R.  C.  §  1496.] 

Hist.     '03,   p.   89,    §  3;  am.  R.  C.    §  1496. 

§  1497.  Official  seats  of  inspectors.  The  inspector  of  lumber  dis- 
trict number  one  shall  keep  his  office  at  Sandpoint,  Idaho ;  of  district  num- 
ber two,  at  Harrison,  Idaho ;  of  district  number  three,  at  Princeton,  Idaho ; 
of  district  number  four,  at  Emmett,  Idaho;  of  district  number  five,  at 
Lewiston,  Idaho.     ['03,  p.  89,  §  4.] 

Hist.     '03,  p.  89,  §  4,  reenacted  R.  C.  §  1497. 
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§  1498.  Subdistricts  and  deputies.  Each  such  inspector  may  divide 
his  district  into  subdistricts  as  he  may  deem  best,  and  for  each  subdistrict 
as  well  as  for  any  specific  purpose,  he  may  appoint  one  or  more  deputies, 
for  whose  conduct  and  fidelity  in  the  discharge  of  his  duties  as  such  he 
shall  be  responsible  upon  his  official  bond.  Each  of  said  lumber  inspectors 
shall  have  power  and  authority  to  administer  oaths  to  their  several  depu- 
ties or  for  any  purpose  relating  to  the  duties  of  their  office.  ['03,  p.  89,  §  5.] 

Hist.     '03,  p.  89,   §  5,  reenacted  R.  C.  §  1498. 

§  1499.  Bill  of  measurement.  Each  lumber  inspector  shall,  in  per- 
son or  by  deputy,  at  the  request  of  any  owner  of  logs,  timber  or  lumber, 
after  a  scalement  or  measurement  thereof,  make  a  bill  stating  therein  the 
number  of  logs,  the  number  of  feet,  board  measure,  contained  in  such 
logs  and  lumber,  and  the  number  of  feet,  cubic  running  or  board  measure, 
contained  in  said  timber,  and  at  whose  request  the  same  were  scaled  or 
measured,  and  to  whom  scaled  or  measured,  a  copy  of  which  he  shall  enter 
upon  the  books  of  his  office,  to  be  provided  by  him  and  kept  for  that  pur- 
pose, with  the  marks  as  they  occurred  upon  the  logs.  A  correct  bill  of 
the  same  shall  be  given  to  such  owner,  with  a  certificate  thereto  attached 
that  it  is  a  true  and  correct  bill,  which  bill  so  certified  shall  be  presumptive 
evidence  of  the  facts  therein  contained,  and  of  the  correctness  of  such 
scalement  or  measurement,  in  all  courts,  except  in  favor  of  the  inspector 
who  made  the  same.     ['03,  p.  89,  §  6.] 

Hist.     '03,  p.  89,  §  6,  reenacted  R.  C.  §  1499. 

§  1500.  Allowance  for  rotten  logs:  Accounts  of  deputies.  Each 
lumber  inspector  and  his  deputies  shall,  in  surveying  or  measuring  logs, 
make  such  allowance  for  hollow,  rotten  or  crooked  logs  as  would  make  them 
equal  to  good,  sound,  straight,  merchantable  logs;  and  all  logs  that  are 
straight  and  sound  are  to  be  measured  at  their  full  size,  inside  the  bark 
at  the  small  end.  Each  lumber  inspector  shall  require  of  each  of  his  depu- 
ties, at  the  end  of  each  month,  a  correct  account  of  all  the  logs,  lumber  or 
timber  measured  by  him  during  the  month  next  preceding,  and  he  shall 
immediately  enter  such  account  upon  the  books  of  his  office.  ['03,  p.  89, 
§7.] 

Hist.     '03,  p.  89,  §  7,  reenacted  R.  C.  §  1500. 

§  1501.  Scribner  decimal  rule  is  standard  of  measurement.  Unless 
otherwise  agreed  upon,  the  Scribner  decimal  rule  shall  be  the  standard 
rule  for  scaling  or  measuring  logs  in  the  said  districts ;  but  in  all  cases  the 
bill  of  the  inspector  shall  state  by  what  rule  the  logs  were  scaled  or  meas- 
ured.    ['03,  p.  89,  §  8.] 

Hist.     '03,  p.  89,  §  8,  reenacted  R.  C.  §  1501. 

§  1502.  Recording  lumber  marks.  Any  owner  of  logs  or  timber  in 
any  of  said  lumber  districts  may  use  thereon  any  mark  not  before  re- 
corded and  used  by  any  other  person  in  the  same  district ;  but  before  any 
such  mark  shall  be  used,  it  shall  be  the  duty  of  such  owner  intending  to 
use  the  same  to  cause  a  diagram,  and  a  full  and  complete  written  descrip- 
tion of  his  mark,  signed  by  him,  to  be  recorded  in  the  office  of  the  inspector, 
who  shall  record  the  same,  provided  the  mark,  diagram  and  description 
are  different  from  any  other  mark,  diagram  and  description  recorded  in 
his  office.  It  shall  be  the  duty  of  such  inspector  to  keep  a  book  for  such 
purpose  of  recording  all  assignments  and  transfers  or  marks  so  recorded, 
which  book  shall  at  all  reasonable  times  be  open  to  public  inspection. 

No  person  shall  use  any  mark  on  any  logs  or  timber  until  he  shall  have 
caused  a  diagram  and  description  thereof  to  be  so  recorded,  and  no  person 
shall  use  any  mark  previously  recorded  and  used  by  another  in  the  same 
district,  unless  authorized  so  to  do  by  an  instrument  in  writing  executed 
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and  acknowledged  by  the  owner  of  such  mark,  and  recorded  in  the  office 
or  offices  where  said  mark  is  recorded.  No  person  shall  mark  any  prize 
log.  Any  person  offending  against  any  of  the  provisions  of  this  section 
shall  forfeit  $10,  one-half  of  which  shall  be  paid  to  the  person  prosecuting 
therefor.     ['03,  p.  89,  §  9.] 

Hist.     '03,  p.  89,  §  9,  reenacted  R.  C.  §  1502. 

§  1503.  Sales  and  mortgages  of  logs  to  be  recorded.  All  mortgages, 
liens,  bills  of  sale  or  other  written  instruments  in  any  way  affecting  the 
ownership  of  any  marked  logs  in  any  lumber  districts,  shall  specify  the 
marks  placed  upon  said  logs  and  when  they  were  cut,  and  shall  be  recorded 
in  the  office  of  the  lumber  inspector  in  which  said  marks  were  recorded; 
and  no  such  conveyance,  lien,  mortgage  or  transfer  shall  be  valid,  except 
as  to  the  parties  thereto,  until  the  same  is  so  recorded,  or  until  the  same 
shall  be  filed  with  some  deputy  lumber  inspector,  who  shall  immediately 
forward  such  instrument  to  the  inspector  of  the  proper  district.  Such 
filing  and  recording  of  all  such  instruments  and  papers  shall  have  the 
same  effect  as  the  recording  of  deeds  and  mortgages  in  the  office  of  the 
county  recorder.     [R.  C.  §  1503.] 

Hist.     '03,   p.  89,   §  10  ;  am.   R.   C.   §  1503.  by    reason    of   not   being   filed   with   or   recorded   by 

Failure  to  file:     A  loggers'  lien,  valid  in  all  other        m  q  AT^7  Y"*™  ^°Jq   P^^fi12  V*  ROSe  L&ke  L"  C°* 
particulars,    is    not   void    as    against   parties    thereto        (1915)    11   1.   528,    149   r.   lib. 

§  1504.  Disposition  of  prize  logs.  All  prize  logs  shall  be  divided 
between  the  owners  in  each  subdistrict  in  proportion  to  the  number  of 
logs  owned  by  each  person  or  company,  respectively,  in  each  subdistrict. 
Prize  logs  are  hereby  defined  to  mean  such  logs  as  bear  no  mark  or  marks, 
and  all  logs  bearing  marks  not  recorded  or  claimed  within  one  year  after 
any  general  drive.  Any  person  with  whose  logs  or  timber  in  any  waters 
of  this  state  such  prize  logs  or  timber  shall  become  so  intermixed  that  they 
can  not  be  conveniently  separated  for  the  purpose  of  being  floated  to  the 
market  or  place  of  manufacture,  may  drive  all  such  logs  or  timber  with 
which  his  own  may  be  intermixed  toward  such  market  place,  when  no 
special  or  different  provision  is  made  by  law  for  driving  the  same,  and' 
shall  be  entitled  to  reasonable  compensation  from  the  owner  for  driving 
such  logs  or  timber,  to  be  recovered  after  demand  therefor  on  said  owner 
or  agent  if  known;  and  he  shall  have  a  prior  lien  thereon  until  30  days 
after  they  arrive  at  their  place  of  destination  to  enable  him  to  attach  the 
same ;  and  if  the  owner  thereof  can  not  be  ascertained,  the  property  shall 
be  liable  to  be  sold  according  to  law,  and  enough  shall  be  disposed  of  to 
defray  the  expenses  thereof.     [R.  C.  §  1504.] 

Hist.     '03,  p.  89,   §  11 ;  am.  R.  C.  §  1504.  recorded   in  the   office  of   the   lumber  inspector,    are 

Application:      Logs    which    can    be    identified    by        ""V"???  ^90  t^ok™*/1  V'  5°Se  ^0%^^°'  (1912) 
marks    on   them,    even    though    such    marks    are    not        'z~   *■   711»   128  "•  85«  Ann.  Cas.   1913E  673. 

§  1505.  Fees  of  inspectors.  Each  lumber  inspector  shall  be  entitled 
to  receive  the  following  fees  for  services,  viz:  5  cents  per  1000  feet  for 
measuring  or  scaling  and  making  out  survey  bills  for  all  logs  he  is  called 
upon  to  measure  or  scale;  12  cents  per  thousand  feet,  running  measure, 
for  measuring  square  timber,  stulls,  railroad  ties,  telegraph  and  telephone 
poles,  and  cedar  posts;  and  in  all  cases  such  fees  shall  be  paid  by  tlhe 
owner  of  the  logs,  timber  or  lumber  scaled  or  measured;  for  recording 
each  mark  or  assignment  thereof,  50  cents ;  for  recording  any  mortgage, 
bill  or  sale  or  other  written  instrument,  the  same  fees  allowed  by  law  to 
county  recorders  for  recording  like  instruments.     [R.  C.  §  1505.] 

Hist.     '03,  p.  89,   §  12  ;  am.  R.  C.  §  1505. 
Cross   ref.     Fees  of  recorder  for  recording   mort- 
gages, etc. :     §  2124. 
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CHAPTER  104. 
PEDDLERS. 


§  1528.  Peddlers  defined.  The  term  "peddler"  for  the  purpose  of 
this  chapter  shall  be  construed  to  include  all  persons,  both  principals  and 
agents,  who  go  from  place  to  place  and  house  to  house,  carrying  for  sale 
or  offering  for  sale  or  exposing  for  sale,  goods,  wares  or  merchandise: 
Provided,  That  nothing  in  this  chapter  shall  apply  to  peddlers  in  agricul- 
tural or  farm  products.     ['05,  p.  97,  §  1.] 


Hist.     '05,  p.  97,  §  1,  reenacted  R.  C.  §  1528. 

Application:  Solicitors  not  carrying  goods  with 
them  for  the  purpose  of  sale  and  making  all  sales 
by  sample  for  future  delivery  do  not  come  within 
the  purview  of  this  law.     O.  A.  G.  '05-06,  p.  128. 

Repeal:  The  act  commencing  with  this  section 
repeals  '01,  p.  155.  Decisions  under  the  repealed 
act  were  as  follows : 

Constitutionality:  The  act  of  1901  was  held  to 
be  unconstitutional  interference  with  interstate  com- 
merce in  so  far  as  it  applied  to  one  who  was  not  the 
owner  of  the  goods  for  which  he  solicited  orders, 
but  who  merely  exhibited  a  sample  thereof  and  took 
orders  for  goods  to  be  afterward  shipped  into  the 
state  pursuant  to  such  orders.  Re  Kinyon  (1904) 
9  I.  642,  75  P.  268. 


A  clause  of  the  act  which  sought  to  exclude  run- 
ners traveling  for  wholesale  houses  and  "taking  or- 
ders from  merchants  only"  from  the  provisions  of 
the  act  requiring  a  license  was  held  class  legislation 
in  contravention  of  the  state  and  federal  constitu- 
tions.    Re  Abel    (1904)   10  I.  288,  77  P.  621. 

A  provision  of  the  act  which  excluded  from  its 
requirements  peddlers  or  hawkers  in  farm  produce 
was  held  to  apply  to  farm  produce  of  other  states  as 
well  as  of  this  state,  and  was  not  class  legislation, 
nor  did  it  interfere  with  interstate  commerce.     lb. 

Municipal  ordinances:  An  ordinance  by  the  terms 
of  which  a  farmer  was  prohibited  from  selling  his 
farm  produce  without  first  taking  out  a  city  license 
was  held  void  under  a  provision  of  the  act  of  1901 
which  excluded  peddlers  of  farm  products  from  its 
provisions.  Re  Snyder  (1905)  10  I.  682,  79  P.  819, 
68  L.  R.  A.  708. 


§  1529.  Penalty  for  peddling  without  license.  Every  peddler  who 
shall  sell,  or  offer  for  sale,  or  expose  for  sale,  at  public  or  private  sale,  any 
goods,  wares  or  merchandise,  without  a  county  license  issued  as  herein- 
after provided,  shall  be  punished  by  imprisonment  for  not  less  than  30 
days,  nor  more  than  90  days,  or  by  fine  of  not  less  than  $50,  nor  more 
than  $200,  or  by  both.     ['05,  p.  97,  §  2.] 


Hist.  '05,  p.  97,  §  2,  reenacted  R.  C.  §  1529.  This 
section  was  amended  '09,  p.  333,  H.  B.  90,  but 
owing  to  the  doubtful  constitutionality  of  the  amend- 
atory matter  it  is  placed  in  a  separate  section  as 
1529a. 


Comp.    leg.— Cal.      See    Pol.    C.    1872, 
amended  :     Kerr's  C.  ib. 


3384  ;    as 


§  1529a.  Exemptions.  The  provisions  of  the  preceding  section  are 
not  applicable  to  honorably  discharged  soldiers  of  the  United  States  and 
cripples  incapable  of  manual  labor:  Provided,  That  in  prosecutions  for 
peddling  without  a  license  the  burden  of  proving  an  exemption  under  this 
section  is  upon  the  defendant. 


Hist.      R.    C.    §  1529  ;    am.    '09,   p.    333,    H.    B.   90. 
The  discrimination  in  favor  of  soldiers  and  cripples 


being   of   doubtful   constitutionality  is  segregated   in 
a  separate  section. 


§  1530.  Application  for  and  issuance  of  license.  Every  peddler, 
whether  principal  or  agent,  shall,  before  commencing  business  in  any 
county  of  the  state,  make  application  in  writing  and  under  oath,  to  the 
county  treasurer  for  the  county  in  which  he  proposes  to  make  sales,  for  a 
county  license.  Such  application  must  state  the  names  and  residences  of 
the  owners  or  parties  in  whose  interest  said  business  is  conducted,  and 
shall  state  the  number  of  horses  and  vehicles  to  be  used  by  him.  At  the 
same  time  he  shall  file  a  true  statement  under  oath  of  the  quantity  and 
value  of  the  stock  of  goods,  wares  and  merchandise  that  is  in  the  county 
for  sale,  or  to  be  kept  or  exposed  for  sale  in  said  county.  He  shall  also  at 
the  same  time  make  a  special  deposit  of  $500  with  the  county  treasurer 
aforesaid,  and  shall  pay  the  said  treasurer  the  county  license  fee  as  follows : 

1.  Peddler  on  foot,  $100. 

2.  Peddler  with  one  horse  and  a  wagon,  $150. 

3.  Peddler  with  two  horses  and  wagon,  $250. 

4.  Peddler  with  any  other  conveyance,  $300. 

The  county  treasurer  shall  thereupon  issue  to  said  applicant  a  peddler's 
license,  authorizing  him  to  do  business  in  the  county  aforesaid  for  the  term 
of  one  year  from  the  date  thereof :    Provided,  That  the  license  issued  under 
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and  by  virtue  of  this  chapter  shall  expire  by  limitation  on  the  second  Mon- 
day of  January  succeeding  the  year  in  which  said  license  is  issued.  Every 
county  license  shall  contain  a  copy  of  the  application  therefor,  and  shall  not 
be  transferable,  and  shall  not  authorize  more  than  one  person  to  sell  goods 
as  a  peddler,  either  by  agent  or  clerk,  or  in  any  other  way  than  in  his  own 
proper  person.     ['05,  p.  97,  §  3.] 

Hist.     '05,  p.  97,  §  3,  reenacted  R.  C.  §  1530. 

§  1531.  Applications  to  be  filed.  The  county  treasurer  of  each 
county  shall  keep  on  file  all  applications  for  licenses  issued  thereon.  All 
files  and  records  of  said  county  treasurer  shall  be  in  convenient  form  and 
open  to  public  inspection.     ['05,  p.  97,  §  4.] 

Hist.     '05,  p.  97,  §  4,  reenacted  R.  C.  §  1531. 

§  1532.  Cancellation  of  licenses.  Upon  the  expiration  and  return 
of  each  county  license,  the  county  treasurer  shall  cancel  the  same,  indorse 
thereon  the  cancellation  thereof  and  place  the  same  on  file.  He  shall  then 
hold  the  special  deposit  of  the  licensee  for  a  period  of  90  days  from  the 
date  of  said  cancellation,  and  after  satisfying  any  and  all  claims  made 
upon  the  same  under  the  following  section,  he  shall  return  said  deposit  or 
such  portion  of  the  same,  if  any,  as  may  remain  in  his  hands,  to  the 
licensee.     ['05,  p.  97,  §  5.] 

Hist.      '05,   p.   97,   §  5  ;  am.   R.  C.   §  1532, 

§  1533.  Liability  of  deposit  to  claims  against  licensee.  Each  de- 
posit made  with  the  county  treasurer  of  any  county  in  this  state,  shall  be 
subject  to  all  taxes  legally  chargeable  to  the  same,  and  to  attachment  and 
execution  on  behalf  of  the  creditors  of  the  licensee  whose  claims  arise  in 
connection  with  the  business  done  under  his  county  license,  and  the  treas- 
urer may  be  held  to  answer  as  trustee  in  any  civil  action  in  contract  or  tort 
brought  against  any  licensee,  and  shall  pay  over,  under  order  of  the  court 
or  upon  execution,  such  amount  of  money  as  the  licensee  may  be  charge- 
able with  upon  the  final  determination  of  the  case.  Such  deposit  shall  also 
be  subject  to  the  payment  of  any  and  all  fines  and  penalties  incurred  by 
the  licensee  through  violations  of  the  provisions  of  the  preceding  sections, 
which  shall  be  a  lien  upon  the  same,  and  shall  be  collected  in  the  manner 
provided  by  law.     ['05,  p.  97,  §  6.] 

Hist.     '05,  p.  97,  §  6,  reenacted  R.  C.  §  1533. 

CHAPTER  105. 

COLLECTION  AGENCIES. 

105:1.  Collection  agencies  must  file  bond.  No  person,  partnership, 
association  or  corporation  shall  conduct  a  collection  agency,  collection 
bureau  or  collection  office  in  this  state,  or  engage  in  this  state  in  the  busi- 
ness of  collecting  or  receiving  payment  for  others  of  any  account,  bill  or 
other  indebtedness,  or  engage  in  this  state  in  the  business  of  soliciting  the 
right  to  collect  or  receive  payment  for  another  of  any  account,  bill  or  other 
indebtedness,  or  advertise  for  or  solicit  in  print  the  right  to  collect  or 
receive  payment  for  another  of  any  account,  bill  or  other  indebtedness, 
unless  at  the  time  of  conducting  such  collection  agency,  collection  bureau, 
collection  office  or  collection  business,  or  of  doing  such  advertising  or 
soliciting,  such  person,  partnership,  association  or  corporation,  or  the 
person,  partnership,  association  or  corporation  for  whom  he  or  it  may  be 
acting  as  agent,  shall  have  on  file  with  the  bank  commissioner  a  good  and 
sufficient  bond  as  hereinafter  specified.     ['15,  c.  76,  §  1,  p.  187.] 

Hist.      '15,  c.   76,   §  1,  p.   187. 
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105:2.  Amount,  form  and  condition  of  bond.  Said  bond  shall  be 
in  the  sum  of  $5000  and  shall  provide  that  the  person,  partnership,  asso- 
ciation or  corporation  giving  the  same  shall,  upon  written  demand,  pay  and 
turn  over  to  or  for  the  person,  partnership,  association  or  corporation 
for  whom  any  account,  bill  or  other  indebtedness  is  taken  for  collection 
the  proceeds  of  such  collection  in  accordance  with  the  terms  of  the  agree- 
ment upon  which  such  account,  bill  or  other  indebtedness  was  received  for 
collection.  Said  bond  shall  be  in  such  form  and  shall  contain  such  further 
provisions  and  conditions  as  the  bank  commissioner,  with  the  advice  and 
consent  of  the  governor,  shall  deem  necessary  or  proper  for  the  protection 
of  the  persons,  partnerships,  associations  or  corporations  for  whom  said 
accounts,  bills  or  other  indebtedness  are  taken  for  collection.  ['15,  c.  76, 
§  2,  p.  188.] 

Hist.     '15,  c.  76,  §  2,  p.  188. 

105:3.  Term  of  bond.  Said  bond  shall  be  for  the  term  of  one  year 
from  the  date  thereof,  unless  the  bank  commissioner  and  the  person,  part- 
nership, association  or  corporation  giving  the  same  shall  agree  on  a  longer 
period.  No  action  on  said  bond  shall  be  begun  after  two  years  from  the 
expiration  of  said  bond.     ['15,  c.  76,  §  3,  p.  188.] 

Hist.     '15,  c.  76,  §  3,  p.  188. 

105:4.  Sureties:  Approval.  Said  bond  shall  be  executed  by  said 
persons,  partnerships,  associations  or  corporations  as  principal,  with  at 
least  two  good  and  sufficient  sureties  who  shall  be  residents  and  owners 
of  real  estate  within  the  state.  Said  bond  shall  not  be  accepted  unless 
approved  by  the  bank  commissioner,  and  upon  such  approval  it  shall  be 
filed  in  his  office.  The  bond  of  a  surety  company  may  be  received  if  ap- 
proved as  aforesaid ;  or  cash  may  be  accepted  in  lieu  of  sureties.  ['15,  c. 
76,  §  4,  p.  188.] 

Hist.     '15,  c.  76,   §  4,  p.   188. 

105:5.  Record  by  bank  commissioner.  The  bank  commissioner  shall 
keep  a  record  of  such  bonds  filed  with  him  under  the  provisions  hereof, 
with  the  names,  places  of  residence  and  places  of  business  of  the  prin- 
ciples and  sureties,  and  the  name  of  the  officer  before  whom  the  bond  was 
executed  or  acknowledged,  and  the  record  shall  be  open  to  public  inspec- 
tion.   ['15,  c.  76,  §  5,  p.  188.] 

Hist.     '15,  c.  76,  §  5,  p.  188. 

105:6.  Approval  by  attorney  general.  No  bond  required  by  this 
chapter  to  be  delivered  to  the  bank  commissioner  shall  be  approved  and 
accepted  by  him  until  it  has  been  examined  and  approved  by  the  attorney 
general.    ['15,  c.  76,  §  6,  p.  188.] 

Hist.     '15,  c.  76,  §  6,  p.  188. 

105:7.  Violation  a  misdemeanor.  Any  person,  member  of  a  partner- 
ship or  officer  of  an  association  or  corporation  who  fails  to  comply  with 
any  of  the  provisions  of  this  chapter  shall  be  guilty  of  a  misdemeanor. 
['15,  c.  76,  §  7,  p.  189.] 

Hist.     '15,  c.  76,  §  7,  p.  189. 

105:8.  Application  of  chapter:  Exemptions.  This  chapter  shall 
not  apply  to  an  attorney  at  law  duly  authorized  to  practice  in  this  state,  to 
a  national  bank,  or  to  any  bank  or  trust  company  duly  incorporated  under 
the  laws  of  this  state.     ['15,  c.  76,  §  8,  p.  189.] 

Hist.     '15,  c.  76,  §  8,  p.  189. 
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TITLE  XVII. 

CHAPTER  106. 
PUBLIC  UTILITIES  LAW. 

Constitutionality:  This  is  a  comprehensive  act  passed  under  the  police  power.  It  is  valid  as 
against  the  following  objections:  (1)  That  the  legislature  had  no  power  to  grant  to  the  public 
utilities  commission  power  to  restrict  competition.  (2)  That  legislative  authority  is  delegated 
to  said  commission  in  an  unconstitutional  manner.  (3)  That  said  commission  is  a  judicial  body 
established  in  contravention  of  Const.  V,  2.  I.  P.  etc.  Co.  v.  Blomquist  (1914)  26  I.  222,  141 
P.  1083,  Ann.  Cas.  1916E,  282. 

Comp.  leg.  Many  of  the  states  of  this  Union  have  passed  similar  public  utilities  laws,  a 
compilation  of  which  may  be  found  in  the  publication  known  as  "Commission  Regulation  of 
Public  Utilities,"  published  by  the  National  Civic  Federation  (1913).  I.  P.  etc.  Co.  v.  Blom- 
quist (1914)  26  I.  222,  141  P.  1083,  Ann.  Cas.  1916E,  282.  Comparative  legislative  references 
are  herein  given  to  the  California  law  from  which  the  Idaho  law  was  originally  taken  ;  the  Ari- 
zona law,  which  is  nearly  identical  with  the  California  legislation  ;  the  laws  of  the  two  adjacent 
states  of  Washington  and  Oregon  ;  and  the  two  Atlantic  states  whose  public  utility  provisions 
most  nearly  resemble  the  Idaho  legislation,  New  York  and  Maryland  ;  with  occasional  references 
to  other  states. 

ARTICLE  1. 
DEFINITIONS. 

106:1.  Title  and  application.  This  chapter  shall  be  known  as  the 
public  utilities  law  and  shall  apply  to  the  public  utilities  and  public  services 
herein  described  and  to  the  commission  herein  referred  to.  ['13,  c  61, 
§  1,  p.  248.] 

Hist.     '13,  c.  61,   §  1,  p.  248.  ly  from  the  California  law  the  interpretation  there- 

Comp.   leg.— Cal.      Identical :      Henning's   Gen.    L.  tofore  placed  upon  the  latter  statute  by  the  Califor- 

'ict  111*)    §  1  nia    commission     was     presumptively    adopted.       Re 

L    I.     \      i  mi  ,t*ai  I.  L.  &  P.  Co.   (On  rehearing)   2  P.  U.  C.  I.  53,  57, 

Wash.     Analogous:       11,  c.  117,   §  1.  P    v    R    1915A  2,  9;  reaffirmed  Re  Swan  Creek  etc. 

Cited:     Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  3  P.  U.  Co.,  P.  U.   C.  Case  F87,  Order  284,  P.   U.  R.   1915F 

C.  I.  96,   102,   P.  U.  R.   1916E   144,   156.  323,    328;    (Dis.    op.)    Re    Beaver   River  etc.    Co.    (on 

Interpretation  like  California  decisions:  The  Idaho  rehearing)   2  P.  U.  C.  I.  75,  P.  U.  R.  1915B  291. 

public  utilities  law  having  been  taken  almost  literal- 

106:2.  Commission.  The  term  "commission"  when  used  in  this 
chapter  means  the  public  utilities  commission  of  the  state  of  Idaho.  ['13, 
c.  61,  §  2a,  p.  248.] 

Hist.     '13,  o.  61,  §  2a,  p.  248,  reenacted  '15,  c.  62,  Ore.     Analogous:     '11,  c.  279,  §  5. 

§  la,  p.  151,  reenacted  '17,  c.  128,  subd.  a,  p.  431.  Wash      Analogous:      '11,  c.   117,   §  8. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen    L. 

act   3775,    §  2a. 

106:3.  Commissioner.  The  term  "commissioner"  when  used  in  this 
chapter  means  one  of  the  members  of  the  commission.  ['13,  c  61,  §  2b, 
p.  248.] 

Hist.     '13,  c.  61,  §  2b,  p.  248,  reenacted  '15,  c.  62,  Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L. 

§  lb,  p.  151,  reenacted  '17  c.  128,  subd.  b,  p.  431.  act  3775,   §  2b. 

106:4.  Corporation:  Municipal  and  mutual  excluded.  The  term 
"corporation"  when  used  in  this  chapter  includes  a  corporation,  a  com- 
pany, an  association  and  a  joint  stock  association,  but  does  not  include  a 
municipal  corporation,  or  mutual  nonprofit  or  cooperative  gas,  electrical, 
water  or  telephone  corporation  or  any  other  public  utility  organized  and 
operated  for  service  at  cost  and  not  for  profit,  whether  inside  or  outside 
the  limits  of  incorporated  cities,  towns  or  villages.  ['17.  c.  128,  subd.  c, 
p.  431.] 

Hist.  '13,  c.  61,  §  2c,  p.  248  ;  am.  '15,  c.  62,  §lc, 
p.  151  ;  am.  '17,  c.  128  subd.  c,  p.  431. 

106:5.  Person.  The  term  "person"  when  used  in  this  chapter  in- 
cludes an  individual,  a  firm  and  a  copartnership.     ['13,  c.  61,  §  2d,  p.  248.] 

Hist.     '13,  c.  61,  §  2d,  p.  248,  reenacted  '15,  c.  62,  Md.     Identical:      '10,  c.   180,    §  1. 

S  Id,  p.  151,  reenacted  '17,  c.  128,  subd.  d,  p.  431.  N>  Y.  Identical:     '10,  c.  480,  §  2. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen    L.  Wash.     Identical:     '11    c    117    §8 
act   3775,    §  2d.  '   8 

Ariz.     Identical :     '12,  c.  90,  §  2. 
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106:6.  Transportation  of  persons.  The  term  "transportation  of  per- 
sons" when  used  in  this  chapter  includes  every  service  in  connection  with 
or  incidental  to  the  safety,  comfort,  or  convenience  of  the  person  trans- 
ported and  the  receipt,  carriage  and  delivery  of  such  person  and  his  bag- 
gage.    ['17,  c.  128,  subd.  e,  p.  431.] 

Hist.     '13,  c.  61,   §  2e,  p.  248  ;  am.  '15,  c.  62,  §  le,  Ariz.     Identical,  '12,  c.  90,   §  2. 

p.    151;  am.  '17,  c.   128,   subd.  e,  p.  431.  Wash.     Analogous:     '11,  c.   117,   §8. 

Comp.    leg. — Cal.      Identical :  Henning's    Gen    L. 
act  3775,   8  2e. 

106:7.  Transportation  of  property.  The  term  "transportation  of 
property"  when  used  in  this  chapter  includes  every  service  in  connection 
with  or  incidental  to  the  transportation  of  property,  including  in  par- 
ticular its  receipt,  delivery,  elevation,  transfer,  switching,  carriage,  ven- 
tilation, refrigeration,  icing,  dunnage,  storage,  and  handling,  and  the  trans- 
mission of  credit  by  express  corporations. 

Hist.     '13,  c.  61,   §  2f ,  p.  248,  reenacted  '15,  c.  62,  Ariz.     Identical:      '12,  c.  90,    §2. 

$  If,  p.  151;  am.   '17    c.   128,   subd.  i,  p.  431;   "ton-  Md      Analogous:      '10,  c.   180,   §1. 
nage      changed    to      dunnage,       being    an    apparent  _ 

clerical  error  in   '17.  N-  Y-     Analogous:      10,  c.  480,  §  2. 

Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L.  Wash-     Analogous:      '11,   c.   117,   §8. 

act  3775,   §  2f. 

106:8.  Street  railroad.  The  term  "street  railroad"  when  used  in 
this  chapter  includes  every  railway  and  each  and  every  branch  or  exten- 
sion thereof,  by  whatsoever  power  operated,  being  mainly  upon,  along, 
above  or  below  any  street,  avenue,  road,  highway,  bridge  or  public  place 
within  any  city  or  county,  or  city  or  town,  together  with  all  real  estate, 
fixtures  and  personal  property  of  every  kind  and  description  used  in  con- 
nection therewith,  owned,  controlled,  operated  or  managed  for  public  use 
in  the  transportation  of  persons  or  property;  but  the  term  "street  rail- 
road" when  used  in  this  chapter  shall  not  include  a  railway  constituting 
or  used  as  a  part  of  a  commercial  or  interurban  railway. 

Hist.     '13,  c.  61,  §  2g,  p.  248;  am.  '15,  c.  62,  §  lg,  Ariz.     Identical:      '12,   c.  90,    §  2. 

p.   151;   am.   '17,  c.   128,   subd.  g,  p.   431;   "constitut-  Md      Analogous:     '10,  c.  180,  §1. 
ec"  changed  to  "constituting,"   an  apparent  clerical 

error  of  '15  and   '17.  N-   Y      Analogous:       10,  c.   480,   §  2. 

Comp.    leg. — Cal.      Identical  :      Henning's    Gen.    I.. 

net   3775,   $  2g. 

106:9.  Street  railroad  corporation.  The  term  "street  railroad  cor- 
poration" when  used  in  this  chapter  includes  every  corporation  or  person, 
their  lessees,  trustees,  receivers,  or  trustees  appointed  by  any  court  what- 
soever, owning,  controlling,  operating  or  managing  any  street  railroad 
for  compensation  within  this  state.     ['13,  c.  61,  §  2h,  p.  249.] 

Hist.     '13,  c.  61,   §  2h.  p.  249,  reenacted  '15,  c.  62,  Md.     Analogous:     '10,  c.  180,  §  1. 

S  Ih,  p.  152,  reenacted  '17,  c.  128,  subd.  h,  p.  432.  jj.  Y.     Analogous:      '10,  c.  480,  §  2. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:      '11,   c.   117,   §8. 

act.   3775,   §  2h. 

Ariz.      Identical:      '12,   c.  90,   §2. 

106:10.  Railroad.  The  term  "railroad"  when  used  in  this  chapter 
includes  every  commercial,  interurban  and  other  railway  other  than  a 
street  railroad,  and  each  and  every  branch  or  extension  thereof,  by  what- 
soever power  operated,  together  with  all  tracks,  bridges,  trestles,  rights 
of  way,  subways,  stations,  tunnels,  depots,  union  depots,  ferries,  yards, 
grounds,  terminals,  terminal  facilities,  structures  and  equipment,  and  all 
other  real  estate,  fixtures  and  personal  property  of  every  kind  used  in 
connection  therewith,  owned,  controlled,  operated  or  managed  for  public 
use  in  the  transportation  of  persons  or  property.     ['13,  c.  61,  §  2i,  p.  249.] 

Hist.     '13,  c.  61,   §  2i,  p.   249,  reenacted  '15,  c.  62,  Md.     Analogous:     '10,  c.  180,  §  1. 

i  li,  p.   152,  reenacted  '17,  c.  128,  subd.  i,  p.  432.  N#  y.     Analogous:      '10,  c.  480,   §  2. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.     Analoguos:      '11,  c.  117,   §8. 

act   3775,    g  2i. 

Ariz.      Identical :      '12,  c.  90,   §  2. 

106:11.  Railroad  corporation.  The  term  "railroad  corporation" 
when  used  in  this  chapter  includes  every  corporation  or  person,   their 

590 


DEFINITIONS  106:14 

lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
owning,  controlling",  operating  or  managing  any  railroad  for  compensa- 
tion within  this  state.     ['13,  c.  61,  §  2j,  p.  249.] 

Hist.     '13,  c.  61,  §  2j,  p.  249,  reenacted  '15,  c.  62,  Ariz.      Identical:      '12,   c.  90,   §2. 

£  l.i,  p.  152,  reenacted  '17,  c.  128,  subd.  j,  p.  432.  Md      Analogous:     '10,  c.  180,  §  1. 

Como.    leg. — Cal.      Identical:      Henning's   Gen.    L.  NY      Analogous-      '10    c     480    §2 
act  3775,   §  2j. 

106:12.  Express  corporation.  The  term  "express  corporation" 
when  used  in  this  chapter  includes  every  corporation  or  person,  their 
lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
engaged  in  or  transacting  the  business  of  transporting  any  freight,  mer- 
chandise or  other  property  for  compensation  on  the  line  of  any  common 
carrier  or  stage  or  auto  stage  line  within  this  state.  ['17,  c.  128,  subd.  k, 
p.  432.] 

Hist.     '13,  c.  61,  §  2k,  p.  432;  am.  '15,  c.  62,  §  Ik,  Ariz.      Identical:      '12,   c.  90,    §  2. 

p.   152;  am.   '17,  c.  128,  subd.  k,  p.  432.  Wash.     Analogous:      '11,   c.  117,   §8. 

Comp.    leg. — Cal.      Identical :      Henning's   Gen.    L. 

act   3775,    §  2k. 

106:13.  Common  carrier.  The  term  "common  carrier"  when  used 
in  this  chapter  includes : 

1.  Every  railroad  corporation,  street  railroad  corporation,  express 
corporation,  dispatch,  sleeping  car,  dining  car,  drawing  room  car,  freight 
line,  refrigerator,  oil,  stock,  fruit,  car  loaning,  car  renting,  car  loading  and 
every  other  car  corporation  or  person,  their  lessees,  trustees,  receivers  or 
trustees  appointed  by  any  court  whatsoever,  operating  for  compensation 
within  this  state. 

2.  Every  corporation  or  person,  their  lessees,  trustees,  receivers  or 
trustees  appointed  by  any  court  whatsoever  owning,  controlling,  operating 
or  managing  any  vessel  regularly  engaged  in  the  transportation  of  per- 
sons or  property  for  compensation  upon  the  waters  of  this  state ;  and 

3.  Every  corporation,  person  or  persons,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever  owning,  controlling, 
managing,  operating,  driving  or  causing  to  be  operated  or  driven,  or  hold- 
ing out  by  sign,  voice  or  other  device  or  by  advertisement  that  they  will 
drive,  operate  or  cause  to  be  driven  or  operated  over  any  particular  route 
or  routes  or  over  any  route  or  routes  or  between  specified  termini  for  hire 
or  compensation  any  automobile,  auto  stage,  motor  vehicle  or  motor  truck 
or  any  other  self-propelled  motor  vehicle  for  use  in  the  business  of  carry- 
ing either  passengers  or  freight  or  both,  excepting  such  as  run  on  rails  or 
tracks  not  hereinbefore  enumerated,  and  automobiles  used  exclusively  as 
hearses,  ambulances,  hotel  buses,  taxicabs,  touring  cars  or  automobiles 
from  garages  upon  call  which  have  no  specified  routes  of  travel,  or  auto- 
mobiles or  auto  trucks  used  for  carrying  United  States  mails  on  star  routes. 

The  term  "common  carrier/'  when  hereafter  used  in  this  chapter,  shall 
be  construed  to  mean  all  three  classes  in  this  section  specified,  unless 
otherwise  stated. 

Hist.      '13,    c.    61,    §  2    (1),    p.    249,    reenacted    '15,  All    railroad    companies    public:      Where    a    com- 

c.  62,  §  1  (1),  p.  152;  am.  '17,  c.   161,  §  1  (1),  p.  488.  pany   is  organized   as   a   railway   corporation,   it  be- 

"Provided,     however,"     preceding     last     paragraph,  comes   a   common   carrier   under   Const.    XI,    5,    irre- 

omitted  ;  "term"  for  "word."  spective   of   any  intention    of  its   corporators   to   use 

Cross  ref.  All  railroad,  transportation  and  ex-  it  for  private  purposes  only,  and  it  can  be  com- 
press companies  are  common  carriers:   Const.  XI,  5.  Pe,led.  to  Perform  its  duties  as  a  public  service  cor- 

_  .  _  ,  ,     „         T  poration.      Connolly   v.   Woods    (1907)    13   I.   591,   92 

Comp.  leg. — Cal.     Analogous:     Henning  s  Gen.  L.  p    573 

act  3775,   §  2  (1). 

106:14.  Pipe  line.  The  term  "pipe  line"  when  used  in  this  chapter 
includes  all  real  estate,  fixtures  and  personal  property  owned,  controlled, 
operated  or  managed  in  connection  with  or  to  facilitate  the  transmission, 
storage,  distribution  or  delivery  of  crude  oil  or  other  fluid  substances 
except  water  through  pipe  lines.     ['13,  c.  61,  §  2m,  p.  250.] 

Hist.     '13,  c.  61  §  2m,  p.  250,  reenacted  '15,  c.  62,  Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L. 

§  lm,  p.  152,  reenacted  '17,  c.  128,  subd.  m,  p.  433.  act.   3775,    §  2m. 
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106:15.  Pipe  line  corporation.  The  term  "pipe  line  corporation" 
when  used  in  this  chapter  includes  every  corporation  or  person,  their 
lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
owning,  controlling,  operating  or  managing  any  pipe  line  for  compensa- 
tion within  this  state.     ['13,  c.  61,  §  2n,  p.  250.] 

Hist.     '13,  c.  61,  §  2n,  p.  250,  reenacted  '15,  c.  62,  Ariz.     Identical:      '12,  c.  90,   §2. 

§  In,  p.   153,  reenacted  '17,  c.  128,  subd.  n,  p.  433. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act  3775,   §  2n. 

106:16.  Gas  plant.  The  term  "gas  plant"  when  used  in  this  chapter 
includes  all  real  estate,  fixtures  and  personal  property  owned,  controlled, 
operated  or  managed  in  connection  with  or  to  facilitate  the  production, 
generation,  transmission,  delivery  or  furnishing  of  gas  (natural  or  manu- 
factured) for  light,  heat  or  power.     ['13,  c.  61,  §  2o,  p.  250.] 

Hist.     *13,  c.  61,  §  2o,  p.  250,  reenacted  '15,  c.  62,  Ariz.      Identical:      '12,  c.  90,   §2. 

!j  lo,  p.   153,  reenacted  '17,  c.  128,  subd.  o,  p.  433.  Md>     Analogous:     '10.  c.  180,  §  1. 

Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:      '11,  c.  117,   S  8. 

act    3775,    S  2o. 

106:17.  Gas  corporation.  The  term  "gas  corporation"  when  used 
in  this  chapter  includes  every  corporation  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  owning,  con- 
trolling, operating  or  managing  any  gas  plant  for  compensation,  within 
this  state,  except  where  gas  is  made  or  produced  on  and  distributed  by  the 
maker  or  producer  through  private  property  alone  solely  for  his  own  use 
or  the  use  of  his  tenants  and  not  for  sale  to  others.  ['13,  c.  61,  §  2p,  p.  250.] 

Hist.     '13,  c.  61,  §  2p,  p.  250,  reenacted  '15,  c.  62,  Ariz.      Identical:      '12,   c.  90,   §2. 

§  lp,  p.   153,  reenacted  '17,  c.  128,  subd.  p,  p.  433.  Md      Analogous:     '10,  c.  180,  §  1. 

Cross  ref.  Mutual  gas  corporation  excluded:  106:4.  jsj".   y.     Analogous:      '10,  c.   480,   §  2. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act   3775,    §  2p. 

106:18.  Electric  plant.  The  term  "electric  plant"  when  used  in  this 
chapter  includes  all  real  estate,  fixtures  and  personal  property  owned, 
controlled,  operated  or  managed  in  connection  with  or  to  facilitate  the 
production,  generation,  transmission,  delivery  or  furnishing  of  electricity 
for  light,  heat  or  power,  and  all  conduits,  ducts  or  other  devices,  materials, 
apparatus  or  property  for  containing,  holding  or  carrying  conductors  used 
or  to  be  used  for  the  transmission  of  electricity  for  light,  heat  or  power. 
['17,  c.  128,  subd.  q,  p.  433.] 

Hist.     '13,  c.  61,  §  2q,  p.  250;  am.  '15,  c.  62,  §  lq,  Md.     Analogous:     '10,  c.  180,  §  1. 

p.  153;  am.  '17,  c.  128,  subd.  q,  p.  433.  N,   Y.     Analogous:      '10,  c.   480,   §  2. 

F°o^P;    ££~~ CaL      Identical:      Henning's    Gen.    L.  Wash-     Analogous:      '11,  c.   117,   §8. 

act  3775,    §  2q.  »»..»■ 

Ariz.     Identical:      '12,  c.   90,    §2. 

106:19.  Electrical  corporation.  The  term  "electrical  corporation" 
when  used  in  this  chapter  includes  every  corporation  or  person,  their 
lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
owning,  controlling,  operating  or  managing  any  electric  plant  for  com- 
pensation within  this  state,  except  where  electricity  is  generated  on  or 
distributed  by  the  producer  through  private  property  alone,  solely  for  his 
own  use  or  the  use  of  his  tenants  and  not  for  sale  to  others,  and  excepting 
also:  where  the  electricity  is  to  be  used  exclusively  in  operations  incident 
to  the  working  of  metalliferous  mines  and  mining  claims,  mills,  or  reduc- 
tion and  smelting  plants,  and  the  transmission  lines  and  distribution  sys- 
tems are  owned  by  the  consumer  or  where  several  consumers  severally  own 
their  individual  distribution  systems  and  jointly  own,  in  their  own  names 
or  through  a  trustee,  the  transmission  lines  used  in  connection  therewith 
and  transmit  such  electricity,  whether  generated  by  themselves  or  procured 
from  some  other  source,  over  such  transmission  lines  and  distribution 
systems  without  profit,  and  to  be  used  for  their  private  uses  for  the  pur- 
poses aforesaid  in  places  outside  the  limits  of  incorporated  cities,  towns 

592 


< 


DEFINITIONS  106 :23 

and  villages,  and  not  for  resale  or  public  use,  sale  or  distribution.     ['17, 
c.  128,  subd.  r,  p.  433.] 

Hist.     '13,  c.  61,  §  2r,  p.  250;  am.  '15,  c.  62,  §  lr,  W.   P.  Co.  v.  Mont.  P.  Co.  3  P.  U.  C.  I.  96,  106-7, 

p.    153;  am.   '17,  c.    128,   subd.  r,   p.  433.  P.   U.  R.  1916E  144,   162-4. 

Cross  ref.     Mutual  electrical  corporation  excluded:  Producer    denned:      To    construe    the    word    "pro- 

106:4.  ducer"   to   mean   only   a  person  who  generates,   and 

Comp.  leg.— Cal.     Analogous :     Henning's  Gen.  L.  *°   exclude   from   its   meaning   a  person   who   brings 

act   3775     <i  2r  forward   or    leads   forth   would   set  up   an   unreason- 

_         .'.',.         ,  ,  m.      ...  ,  able    and    discriminatory    classification.      Wash.    W. 

Constitutionality  of  amendment:     The    Id,  amend-  p    qq    v    Mont.  P.  Co.  3  P.  U.  C.  I.  96    106    P.  U. 

ment     (referring     to     electricity     for     metalliferous  ^"    igigjj  144     162. 

1-urposes)    is    deemed    constitutional.      Wash.    W.    P.  '  .         *         "     .  _       _  ,,  .    . 

Co.   v.  Mont.  P.  Co.  3  P.  U.  C.  I.  96,  107,  P.  U.  R.  Use    ?f    Public   highways:      The   fact   that   mining 

1916E  144     164  companies    transmission  lines  cross  public  highways 

or    that    such    highways   are   used   for   right   of   way 

Foreign    electric    company    excluded:      An    electric  purposes  does   not  constitute    said   companies   public 

(ompany    delivering   current   in   Montana   for   distri-  utilities.     Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  3  P.  U. 

bution    in    Idaho   is    not   conducting    a   public   utility  c    j    9G    107    p     u.  R    1916E   144    163 
business  in  Idaho.     Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  .,....,  .    .  -,»,     ,   .  ., 

3  P.   U.  C.  I.  96,   103,  P.  U.  R.   1916E   144,   156-9  .     Use  incidental  to  mining:      Electricity  from  mm- 

....  .  ,,,,„..  .  mg  companies    transmission  lines,  delivered  under  an 

Mining    companies    excluded:      Mining    companies  agreement    for    exchange    of    surplus    current    to    a 

distributing    for    their    own    use    and    not    to    public  nijnera'    boarding   house    held    not   to    be    devoted    to 

generally  electricity  purchased  in  bulk,  received  oyer  ..    pubHc  use      Wash.   W.  P.   Co.  v.   Mont.   P.   Co.   3 

their  own  line,  each  separately  receiving  and  paying  p     jj    C.  I.  96,   105,  P.  U.  R.   1916E  144    160. 
for    energy    used,    are    not    public    utilities.      Wash. 

106:20.  Telephone  lines.  The  term  "telephone  line"  when  used  in 
this  chapter  includes  all  conduits,  ducts,  poles,  wires,  cables,  instruments 
and  appliances,  and  all  other  real  estate,  fixtures,  and  personal  property 
owned,  controlled,  operated  or  managed  in  connection  with  or  to  facilitate 
communication  by  telephone,  whether  such  communication  is  had  with 
or  without  the  use  of  transmission  wires.     ['17,  c.  128,  subd.  s,  p.  434.] 

Hist.     '13,  c.  61,  §  2s,  p.  250;  am.  '15,  c.  62,  §  Is,  Ariz.     Identical:      '12,  c.  90,    §  2. 

p.   154;  am.   '17,  c.   128,  subd.  s,  p.  434.  N.  Y.     Analogous:      '10,  c.   480,   §2. 

Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:     '11,  c.  117,  §8. 
act.    3775,    §  2s. 

106:21.  Telephone  corporation.  The  term  "telephone  corporation" 
when  used  in  this  chapter  includes  every  corporation  or  person,  their 
lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
owning,  controlling,  operating  or  managing  any  telephone  line  for  com- 
pensation within  this  state.     ['17,  c.  128,  subd.  t,  p.  434.] 

Hist.     '13,  c.  61,  §  2t,  p.  251  ;  am.  '15,  c,  62,   §  It,  While     the     definition     of     telephone     corporation 

l>.    154  ;  am.   '17,  c.   128,  subd.  t,  p.  434.  would   appear   to  exclude   a   purely  mutual   company 

Cross    ref.      Mutual   telephone    corporation    exclud-  by  words  "for  compensation,"  yet  entire  law  is  suf- 

f»rl  •      10fi-4  ficiently    broad   to  give   commission   limited   jurisdic- 

'             .           «,      «     «.f     n^i^r         t  tion-     O.  A.  G.  3  P.  U.  C.  I.  211. 

~°3&  le?;—Cal*  Identlcal :  Henmng  s  Gen.  L.  A  mutuai  telephone  corporation  serving  its  stock- 
act  37/5,  §  2t.  holders    exclusively    is    a    telephone    corporation    as 

Ariz.     Identical:      '12,  c.  90,    §2.  that    term    is    defined    in    the    public    utilities    act. 

MA       AtiaIocoh*;-     '10    r    180    8  1  Mtn.  States  etc.   Co.  v.  Project  Mut.  etc.  Co.,  P.   U. 

Md.     Analogous.       10    c.  180    §  1  c     ^    c&se    p  ^^  p     ^     R     ^^ 

Wash.     Analogous:       11,  c.  117,  §8.  075    377 

Prior  to  amendment:  The  following  decisions 
were  promulgated  prior  to  amendment  of  106 :4  in 
'17: 

106:22.  Telegraph  line.  The  term  "telegraph  line"  when  used  in 
this  chapter  includes  all  conduits,  ducts,  poles,  wires,  cables,  instruments 
and  appliances,  and  all  other  real  estate,  fixtures  and  personal  property 
owned,  controlled,  operated  or  managed  in  connection  with  or  to  facili- 
tate communication  by  telegraph,  whether  such  communication  is  had 
with  or  without  the  use  of  transmission  wires.  ['17,  c.  128,  subd.  u,  p.  434.] 

Hist.     '13,  c.  61,  §  2u,  p.  251;  am.  '15,  c.  62,  §  lu,  Ariz.     Identical:      '12,  c.  90,    §  2. 

i».    154;  am.   '17,  c.   128,  subd.  u,  p.  434.  Wash#     Analogous:     '11,  c.   117,  §8. 

Comp.    leg. — Cal.      Identical :      Henning's   Gen.    L. 

act   3775,    §  2u. 

106:23.  Telegraph  corporation.  The  term  "telegraph  corporation" 
when  used  in  this  chapter,  includes  every  corporation  or  person,  their 
lessees,  trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever, 
owning,  controlling,  operating  or  managing  any  telegraph  line  for  com- 
pensation within  this  state.     ['13,  c.  61,  §  2v,  p.  251.] 

Hist.     '13,  c.  61,   §  2v,  p.  251,  reenacted  '15,  c.  62,  Md.     Analogous:      '10,  c.   180,   §  2. 

S  lv,  p.  154,  reenacted  '17,  c.   128,  subd.  v,  p.  434.  n.   y.     Analogous:      '10,  c.   480,  §  2. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:     '11,  c.  117.  §8 
act.   3775,   §  2v. 

Ariz.     Identical:      '12,  c.   90,    §2. 
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106:24.  Water  system.  The  term  "water  system"  when  used  in 
this  chapter  includes  all  reservoirs,  tunnels,  shafts,  dams,  dikes,  headgates, 
pipes,  flumes,  canals,  structures  and  appliances,  and  all  other  real  estate, 
fixtures  and  personal  property,  owned,  controlled,  operated  or  managed 
in  connection  with  or  to  facilitate  the  diversion,  development,  storage,  sup- 
ply, distribution,  sale,  furnishing,  carriage,  apportionment  or  measure- 
ment of  water  for  power,  irrigation,  reclamation  or  manufacturing,  or 
for  municipal,  domestic  or  other  beneficial  use  for  hire. 

A  water  system  which  consists  of  a  canal  system,  or  irrigation  project 
constructed  pursuant  to  the  act  of  congress  known  as  the  Carey  act  and 
the  statutes  of  this  state  relating  thereto,  shall  not  be  considered  a  public 
utility  under  the  terms  of  this  chapter,  and  neither  such  water  system  nor 
the  corporation,  company  or  association  owning  or  managing  the  same 
shall  be  under  the  jurisdiction,  control  or  regulation  of  the  commission. 

Hist.      '13,    c.    61,    §  2w,    p.    251,    reenacted    '15,    c.  Cotnp.  leg-. — Cal.     First  paragraph  identical:  Hen- 

62,    §  lw,   p.    154,   reenacted   '17,   c.    128,   subd.   w,   p.  ning's  Gen.   L.  act  3775,   §  2w. 

435.  Ariz.     Analogous:      '12,   c.   90,    §2. 

The    second    paragraph     is    the    amendatory    new  Wash.     Analogous:     '11,  c.   117,   §8. 

matter    in    '15,    c.    105,    p.    246,    §  1,    which    properly  Cited.       Twin    FaUs    w     w     Co     y     Twin    Fallg 

belongs  here.  C<   Co.   2  P.   U.   C.  I.   120,   125. 

106:25.  Water  corporation.  The  term  "water  corporation"  when 
used  in  this  chapter  includes  every  corporation  or  person,  their  lessees, 
trustees,  receivers  or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating  or  managing  any  water  svstem  for  compensation 
within  this  state.     ['13,  c.  61,  §  2x,  p.  251.] 

Hist.     '13,  c.  61,  §  2x,  p.  251,  reenacted  '15,  c.  62,  Wash.     Analogous:     '11,  c.   117,  §8. 

§  lx,  p.  154,  reenacted  '17,  c.  128,  subd.  x,  p.  435.  Cited.      Re   Hughes  P.   U.   C.   I.   Case  F126,   Order 

Cross    ref.      Mutual    water    corporation    excluded:  408,  P.  U.  R.   1917D  350,   366. 

1^6 :4.  Compensation    the    test:      One    instance   of   receiv- 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L.  ing    compensation    for    water    is    sufficient    to    bring 

act   3775,    §  2x.  company  under  meaning  of  water  corporation.  Twin 

Ariz.     Identical:      '12,   c.   90,    §  2.  S^l^'  W"  C°"  V'  ^'^  ^^  °'  °°*  *  P*  U'  °*  '' 

Md.     Analogous:      '10,  c.   180,   §1.  .     ' 

106:26.  Vessel.  The  term  "vessel"  when  used  in  this  chapter  in- 
cludes every  species  of  water  craft,  by  whatsoever  power  operated,  which 
is  owned,  controlled,  operated  or  managed  for  public  use  in  the  transpor- 
tation of  persons  or  property.     ['13,  c.  61,  §  2y,  p.  251.] 

Hist.     '13,  c.  61,  §  2y,  p.  251,  reenacted  '15,  c.  62,  Wash.     Analogous:     '11,  c.   117,   §8. 

§  ly,  p.   154,  reenacted  '17,  c.  128,  subd.  y,  p.  435. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act  3775,    §  2y. 

106:27.  Wharfinger.  The  term  "wharfinger"  when  used  in  this 
chapter  includes  every  corporation  or  person,  their  lessees,  trustees,  re- 
ceivers or  trustees,  appointed  by  any  court  whatsoever,  owning,  control- 
ling, operating  or  managing  any  dock,  wharf  or  structure  used  by  vessels 
in  connection  with  or  to  facilitate  the  receipt  or  discharge  of  freight  or 
passengers  for  compensation,  within  this  state.     ['13,  c.  61,  §  2z,  p.  251.] 

Hist.     '13,  c.  61,  §  2z,  p.  251,  reenacted  '15,  c.  62,  Wash.     Analogous:     '11,  c.   117,   §8. 

§  lz,  p.  154,  reenacted  '17,  c.   128,  subd.   z,  p.  435. 

Comp.    leg. — Cal.      Identical :      Henning's   Gen.    L. 
act  3775,   §  2z. 

106:28.  Warehouseman.  The  term  "warehouseman"  when  used  in 
this  chapter  includes  every  corporation  or  person,  their  lessees,  trustees, 
receivers  or  trustees  appointed  by  any  court  whatsoever,  owning,  con- 
trolling, operating  or  managing  any  building  or  structure  in  which  prop- 
erty is  regularly  stored  for  compensation  within  this  state,  in  connection 
with  or  to  facilitate  the  transportation  of  property  by  a  common :  earner 
or  vessel,  or  the  loading  or  unloading  of  the  same,  other  than  a  dock, 
wharf  or  structure  owned,  operated,  controlled  or  managed  by  a  wharf- 
inger.    ['17,  c.  128,  subd.  aa,  p.  435.] 

Hist.      '13,    c.    61,    §  2aa,    p.    252;    am.    '15,    c.    62,  Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L. 

§  laa,  p.  555  ;  am.   '17,  c.   128,  subd.  aa,  p.   435.  act  3775,  §  2aa. 
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106:29.  Public  utility.  The  term  "public  utility''  when  used  in  this 
chapter  includes  every  common  carrier,  pipe  line  corporation,  gas  corpora- 
tion, electrical  corporation,  telephone  corporation,  telegraph  corporation, 
water  corporation,  wharfinger  and  warehouseman,  as  those  terms  are  de- 
fined in  this  section  and  each  thereof  is  hereby  declared  to  be  a  public 
utility  and  to  be  subject  to  the  jurisdiction,  control  and  regulation  of  the 
commission  and  to  the  provisions  of  this  chapter:  Provided,  That  the* 
term  "public  utility"  as  used  in  this  chapter  shall  cover  cases  both  where 
the  service  is  performed  and  the  commodity  delivered  directly  to  the  public 
or  some  portion  thereof,  and  where  the  service  is  performed  or  the  com- 
modity delivered  to  any  corporation  or  corporations,  or  any  person  or 
persons,  who  in  turn,  either  directly  or  indirectly  or  mediately  or  imme- 
diately, performs  the  services  or  delivers  such  commodity  to  or  for  the 
public  or  some  portion  thereof.     ['17,  c.  128,  subd.  bb,  p.  435.] 

Hist.      '13,    c.    61,    S  2bb,    p.    252  ;    am.    '15,    c.    62,        and   if   a  concern    is  not  a  public   utility   as  denned 

§  lbb,  p.   555  ;  am.  '17,   c.    128,   subd.  bb,   p.   435.  in  said  act  it  is  not  subject  to  the  control,  jurisdic- 

Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.        tion   and   regulation   of  the   commission.      Wash.   W 


act  3775,  §  2bb. 

Ariz.     Analogous:      '12,  c.  90,   §  2. 


P.   Co.  v.  Mont.   P.   Co.  3  P.   U.   C.  I.   102,  P.  U.  R. 
1916E   144,    156. 


Eminent  domain:     The  right  of  eminent  domain  is 
Ore.     Analogous:       11,  c.  LCd,  §  1.  po^  conclusive  that  the  person  exercising  it  is  a  pub- 

Wash.     Analogous:      '11,  c.   117,   §  8.  lie  utility.     Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  3  P.  U. 

Application:     The  test  of  a  public  utility  is  a  pub-        c-  L  96-  106>  P-  u-  R-  1916E  144,  163. 
lie  use  furnished  for  compensation  within  the  state  ; 

ARTICLE  2. 
PUBLIC  UTILITIES  COMMISSION. 

Note:  The  members  of  the  public  utilities  commission  were  by  '13,  c.  57,  p.  167,  made  ex  officio 
a  state  board  of  tax  commissioners.  In  Blomquist  v.  Comrs.  of  Bannock  Co.  (1913)  25  I.  284,  137 
P.  174,  it  was  held  in  effect  that  the  powers  of  the  tax  commission  were  merely  advisory  and  the 
law  was  thereafter  repealed,  '15,  c.  30,  §  85. 

106:30.  Commission.  The  public  utilities  commission  shall  consist 
of  three  members,  who  shall  be  appointed  by  the  governor  from  the  state 
at  large ;  the  term  of  office  of  each  commissioner  shall  be  six  years,  their 
terms  expiring  successively  on  the  second  Monday  in  January  in  the  odd- 
numbered  years.  Whenever  a  vacancy  in  the  office  of  commissioner  shall 
occur,  the  governor  shall  forthwith  appoint  a  qualified  person  to  fill  the 
same  for  the  unexpired  term. 

Hist.     '13,  c.  61,  parts  of  §  3a,  b,  p.  252.     Expira-  Ariz.     Analogous:     '12,  c.  90,  §  3b. 

tion  of  terms  rephrased  and   obsolete   provisions  re-  W.&.  Analogous*     '10    c    180    SS2    4 
lating  to  terms  of  first  commissioners  omitted.     Re-  "  ',  '     ' 

maining   portions  of    §  3a,    b,    are    §§  31,    32,   of   this  Wash.     Analogous:       11,  c.  117,  §§  2,  3,  6. 
chapter. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 
act  3775,  §  3. 

106:31.  Same:  Removal  of  commissioners.  The  governor  may  re- 
move any  one  or  more  of  said  commissioners  from  office  for  dereliction  of 
duty  or  corruption  or  incompetency  upon  filing  with  the  secretary  of  the 
commission  charges  against  such  commissioner  or  commissioners,  setting 
forth  the  grounds  of  such  contemplated  removal  and  giving  an  opportunity 
for  such  commissioner  or  commissioners  to  be  heard  in  regard  thereto. 

Hist.     '13,  c.  61,  §  3b,  last  part,  p.  252.  Md.  Similar:     '10,  c.  180,  §  2. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  N.  Y.     Similar:     '10,  c.  480,  §4. 

act  3775,  g  3.  Wash.     Similar:.     11,  c.  117,  §  2. 

106:32.  President.  The  commissioners  shall  elect  one  of  their  num- 
ber to  be  president  of  the  commission. 

Hist.     '13,  c.  61,  §  3a,  last  part,  p.  252.  Ariz.     Analogous:     '12,  c.  90,  §  3a. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Ore.     Similar:     '07,  c.  53,  §2,  '11,  c.  279,  §79. 

act  3775,   g  3a.  Wash.     Similar:     '11,  c.  117,  §2. 

106:33.  Attorney  general  attorney  of  commission.  It  shall  be  the 
right  and  the  duty  of  the  attorney  general  to  represent  and  appear  for  the 
people  of  the  state  of  Idaho  and  the  commission  in  all  actions  and  pro- 
ceedings involving  any  question  under  this  chapter  or  under  any  order  or 
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act  of  the  commission  and,  if  directed  to  do  so  by  the  commission,  to  inter- 
vene, if  possible,  in  any  action  or  proceeding  in  which  any  such  question 
is  involved ;  to  commence,  prosecute,  and  expedite  the  final  determination 
of  all  actions  and  proceedings  directed  or  authorized  by  the  commission; 
to  advise  the  commission  and  each  commissioner,  when  so  requested,  in 
regard  to  all  matters  connected  with  the  powers  and  duties  of  the  com- 
mission and  the  members  thereof ;  and  generally  to  perform  all  duties  and 
service  as  attorney  to  the  commission  which  the  commission  may  require 
of  him.     ['13,  c.  61,  §  4,  p.  253.] 

Hist.     *13,  c.  61,  §  4,  p.  253.  Ariz.     Analogous:     '12,  c.  90,  §  4. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.  117.   §  5. 

act  3775,  §  4. 

106:34.  Secretary.  The  commission  shall  appoint  a  secretary,  who 
shall  hold  office  during  its  pleasure.  It  shall  be  the  duty  of  the  secretary 
to  keep  a  full  and  true  record  of  all  proceedings  of  the  commission,  to  issue 
all  necessary  process,  writs,  warrants  and  notices,  and  to  perform  such 
other  duties  as  the  commission  may  prescribe.     ['13,  c.  61,  §  5,  p.  253.] 

Hist.     '13,  c.  61,  §  5,  p.  253.  Ore.     Analogous:     '07,  c.  53,  §  5. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.   117,   §4. 

act  3775,  §  5. 

106:35.  Employees.  The  commission  shall  have  power  to  employ, 
during  its  pleasure,  such  officers,  experts,  engineers,  statisticians,  account- 
ants, inspectors,  clerks  and  employees  as  it  may  deem  necessary  to  carry 
out  the  provisions  of  this  chapter  or  to  perform  the  duties  and  exercise 
the  powers  conferred  by  law  upon  the  commission.  ['13,  c.  61,  §  6,  p.  253.] 

Hist.     '13,  c.  61,  §  6,  p.  253.  Wash.     Analogous:     '11,  c.  117,  §  6. 

Comp.    leg. — Cal.      Identical :      Henning's   Gen.    L. 

act  3775,  §  6. 

106:36.  Commissioners  and  employees:  Qualifications.  Each  com- 
missioner shall  devote  his  entire  time  to  the  duties  of  his  office  and  shall, 
together  with  each  person  appointed  to  a  civil  executive  office  by  the  com- 
mission, before  entering  upon  the  duties  of  his  office,  take  and  subscribe 
to  an  oath  to  the  effect  that  he  will  support  the  constitution  of  the  United 
States  and  the  state  of  Idaho,  and  faithfully  and  impartially  discharge 
the  duties  of  his  office  as  required  by  law  and  that  he  is  not  interested 
directly  or  indirectly  in  any  public  utility  embraced  within  the  provisions 
of  this  chapter;  or  any  of  its  stocks,  bonds,  mortgages,  securities  or 
earnings. 

Each  commissioner  shall  be  a  qualified  elector  of  this  state,  and  no  per- 
son while  in  the  employ  of  or  holding  any  official  relation  to  any  corpora- 
tion or  person,  which  said  corporation  or  person  is  subject  in  whole  or 
in  part  to  regulation  by  the  commission,  and  no  person  owning  stocks  or 
bonds  of  any  such  corporation  or  who  is  in  any  manner  pecuniarily  inter- 
ested therein  shall  be  appointed  to  or  hold  the  office  of  commissioner  or  be 
appointed  or  employed  by  the  commission :  Provided,  That  if  such  person 
shall  become  the  owner  of  such  stocks  or  bonds  or  become  pecuniarily  in- 
terested in  such  corporation  otherwise  than  voluntarily,  he  shall  within 
a  reasonable  time  divest  himself  of  such  ownership  or  interest;  failing  to 
do  so,  his  office  or  employment  shall  become  vacant. 

No  commissioner  shall,  directly  or  indirectly,  while  he  is  a  member 
of  said  commission,  take  any  part  in  politics  by  advocating  or  opposing 
the  election,  appointment  or  nomination  of  any  person  or  persons  to  any 
office  in  the  state  of  Idaho,  excepting  under  officers  in  the  commission,  nor 
shall  any  commissioner  seek  appointment  or  election  or  nomination  for 
any  civil  office  in  the  state  of  Idaho,  other  than  commissioner,  while  he 
is  a  member  of  said  commission,  nor  shall  any  commissioner  seek  appoint- 
ment, nomination  or  election  to  any  civil  office  in  the  state  of  Idaho,  other 
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than  that  of  commissioner,  for  a  period  of  two  years  from  the  date  of  the 
expiration  of  his  term  or  after  his  resignation  or  removal  from  said  office. 
['13,  c.  61,  §  7,  p.  253.] 

Hist.     '13,  c.  61,  §7,  p.  253.  N.  Y.     Analogous:      '10,  c.  480,   §9. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Ore.     Analogous:     '17,  c.  53,  §2. 

act  3775,  §7.  Wash.     Analogous:     '11,  c.  117,  §  3. 

Ariz.     Analogous:     '12,  c.  90,  §  7. 
Md.     Analogous:     '10,  c.  80,  §2. 

106:37.  Office  and  meetings.  The  office  of  the  commission  shall  be 
in  the  city  of  Boise  and  county  of  Ada.  The  office  shall  always  be  open, 
legal  holidays  and  nonjudicial  days  excepted.  The  commission  shall  hold 
its  session  at  least  once  in  each  calendar  month  in  said  city  of  Boise,  and 
may  also  meet  at  such  other  times  and  in  such  other  places  as  may  be 
expedient  and  necessary  for  the  proper  performance  of  its  duties.  For 
the  purpose  of  holding  sessions  in  places  other  than  the  city  of  Boise,  the 
commission  shall  have  the  power  to  rent  quarters  or  offices,  and  the  ex- 
pense thereof  and  in  connection  therewith,  shall  be  paid  in  the  same  man- 
ner as  the  other  expenses  authorized  by  this  chapter.  The  sessions  of  the 
commission  shall  be  public.     ['13,  c.  61,  §  8a,  p.  254.] 

Hist.     '13,  c.  61,  §  8a,  p.  254.  Ariz.     Analogous:     '12,  c.  90,  §  8a. 

Comp.  leg. — Cal.     Analogous :     Henning's  Gen.  L.  Ore.     Analogous :     '07,  c.  53,  §  8. 

act  3775,  §  8a.  Wash.     Analogous:     '11,  c.  117,  §  6. 

106:38.  Seal.  The  commission  shall  have  a  seal  bearing  the  follow- 
ing inscription :  "Public  utilities  commission  of  the  state  of  Idaho.,,  The 
seal  shall  be  affixed  to  all  writs  and  authentications  of  copies  of  records 
and  to  such  other  instruments  as  the  commission  shall  direct.  All  courts 
shall  take  judicial  notice  of  said  seal.     ['13,  c.  61,  §  8b,  p.  254.] 

Hist.     '13,  c.  61,  §  8b,  p.  254.  Ore.     Analogous:     '07,  c.  53,  §  7. 

Comp.   leg. — Cal.     Identical :      Henning's    Gen.    L. 
act  3775,  §  8b. 

106:39.  Office  equipment.  The  commission  is  authorized  to  pro- 
cure all  necessary  books,  maps,  charts,  stationery,  instruments,  office  fur- 
niture, apparatus  and  appliances,  and  the  same  shall  be  paid  for  in  the 
same  manner  as  other  expenses  authorized  by  this  chapter.  ['13,  c.  61, 
§  8c,  p.  254.] 

Hist.     '13,  c.  61,  §  8c,  p.  254.  Ore.     Analogous:     '07,  c.  53.  §  8. 

Comp.    leg.— Cal.      Identical:      Henning's  Gen.    L.  Wash.     Analogous:     '11,  c.  117,  §  6. 

act  3775,  §  8c. 

106:40.  Quorum:  Single  commissioner  may  investigate.  A  ma- 
jority of  the  commissioners  shall  constitute  a  quorum  for  the  transaction 
of  any  business,  for  the  performance  of  any  duty,  or  for  the  exercise  of 
any  power  of  the  commission.  No  single  vacancy  in  the  commission  shall 
impair  the  right  of  the  remaining  commissioners  to  exercise  all  the  powers 
of  the  commission.  The  act  of  the  majority  of  the  commissioners  when  in 
session  as  a  board  shall  be  deemed  to  be  the  act  of  the  commission ;  but 
any  investigation,  inquiry  or  hearing  which  the  commission  has  power  to 
undertake  or  hold  may  be  undertaken  or  held  by  or  before  any  commis- 
sioner designated  for  the  purpose  of  the  commission,  and  every  finding, 
order  or  decision  made  by  a  commissioner  so  designated,  pursuant  to  such 
investigation,  inquiry  or  hearing,  when  approved  and  confirmed  by  the 
commission  and  ordered  filed  in  its  office,  shall  be  and  be  deemed  to  be 
the  finding,  order  or  decision  of  the  commission.     ['13,  c.  61,  §  9,  p.  255.] 

Hist.     '13,  c.  61,  §9,  p.  255.  N.  Y.     Analogous:     '10,  c.  480,  §  11. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Ore.     Analogous:     '07,  c.  53,  §4. 

act  3775,  §  9.  Wash.     Analogous:     '11,  c.  117,  §  7. 

Ariz.     Analogous:     '12,  c.  90,  §9. 

106:41.  Salaries.  The  annual  salary  of  each  commissioner  shall  be 
$3600.    All  officers,  experts,  engineers,  statisticians,  accountants,  inspec- 
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tors,  clerks  and  employees  of  the  commission  shall  receive  such  compen- 
sation as  may  be  fixed  by  the  commission.  The  salary  or  compensation 
of  every  person  holding  office  or  employment  under  this  chapter  shall  be 
paid  monthly  from  the  funds  appropriated  for  the  use  of  the  commission 
after  being  approved  by  the  commission,  upon  claims  therefor  to  be  duly 
audited  by  the  proper  authority.     ['15,  c.  115,  subd.  a,  p.  261.] 

Hist.      '13,    c.    61,    §  10a,    p.    255;    am.    '15,    c.    115,  Wash.     Analogous:     '11,  c.  117,  §§3,  6. 

subd.   a,   p.    261. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 

act   3775,   §  10a. 

106:42.  Expenses.  All  expense  incurred  by  the  commission  pur- 
suant to  the  provisions  of  this  chapter,  including  the  actual  and  necessary 
traveling  and  other  expenses  and  disbursements  of  the  commissioners, 
their  officers  and  employees,  incurred  while  on  business  of  the  commis- 
sion, shall  be  paid  from  the  funds  appropriated  for  the  use  of  the  com- 
mission, after  being  approved  by  the  commission  upon  claims  therefor 
to  be  audited  as  provided  by  law.     ['13,  c.  61,  §  10b,  p.  255.] 

Hist.      '13,    c.    61,    §  10b,    p.    255,    reenacted   '15,    c.  Ore.     Analogous:     '07,  c.  53,  §8. 

115,  subd.  b,  p.  261.  Wash.     Analogous:     '11,  c.   117,  §6. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 

act  3775,   §  10b. 

106:43.  Annual  report  of  commission.  The  commission  shall  make 
and  submit  to  the  governor  on  or  before  the  1st  day  of  December  of  each 
year,  a  report  containing  a  full  and  complete  account  of  its  transactions 
and  proceedings  for  the  preceding  fiscal  year,  ending  June  30,  together 
with  such  other  facts,  suggestions,  and  recommendations  as  it  may  deem 
of  value  to  the  people  of  the  state.     ['13,  c.  61,  §  11,  p.  255.] 

Hist.     '13,  c.  61,  §  11,  p.  255.  Ariz.     Analogous:     '12,  c.  90,  §  12. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Md.     Analogous:     '10,  c.  180,  §  8. 

act  3775,   §12.  Wash.     Analogous:     '11,  c.   117,  §6. 

ARTICLE   3. 
DUTIES  OF  PUBLIC  UTILITIES. 

106:44.  Charges  just  and  reasonable.  All  charges  made,  demanded 
or  received  by  any  public  utility,  or  by  any  two  or  more  public  utilities,  for 
any  product  or  commodity  furnished  or  to  be  furnished  or  any  service  ren- 
dered or  to  be  rendered  shall  be  just  and  reasonable.  Every  unjust  or 
unreasonable  charge  made,  demanded  or  received  for  such  product  or 
commodity  or  service  is  hereby  prohibited  and  declared  unlawful.  ['13, 
c.  61,  §  12a,  p.  255.] 

Hist.     '13,  c.  61,  §  12a,  p.  255.  Rates:       Reasonableness.      The    mere    convenience 

r™**   ,»f       Pio-ht  of   loonclfltnrp  to  control   trans-        Siven  to  shipper  by  favorable  railroad  facilities  does 

4p A^hoU'  zptfz  sssys  ssrsrv' *«?.  TrffittfrstfiF- 

rights  guaranteed:     Const.  XI,  6.  The   reasonableness  of   a  water   rate   schedule   can 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L.  not  be  determined  before  the  system  is  operated.     Re 

act  3775,  §  13a.  Council  3  P.  U.  C.  I.  Case  184,  Order  357,  P.  U.  R. 

Ariz.     Identical:     '12,  c.  90,  §  13a.  1916D  1091. 

Md.     Analogous:     '10,  c.  180,  §§  13,  13%,  40.  ,.  Discrimination    prohibited :      Under   Const.   XI     6. 

■n.i.«i^*«u            v,                 «               '-*  'no   undue  or  unreasonable   discrimination    shall   be 

N.  Y.     Analogous:     '10,  c.  480,  §§26,  65,  91.  made   in  charges   or  facilities  for   transportation  of 

Ore      Analogous:     '07,  c.  53,  §  12,  '11,  c.  279,  §  7.  freight  or  passengers  of  the  same  class,  by  any  rail- 

"                                               nrr    rrq    ia    oft    or    ar  road'    or    transportation,    or    express    company,    be- 

Wash.     Analogous:    11,  c.  117,  §§  9,  10,  lb,  6b,  4b.  tween    persons   or   places   within   the    state."      Coeur 

Cited:     Re  Ashton  &   St.  A.  P.  Co.  1  P.  U.  C.  I.  d'Alene  etc.   Co.  v.   Ferrell    (1912)    22  I.  752,    128  P. 

72,  81.  565,  43  L.  R.  A.   (N.  S.)   965. 

106:45.  Service  adequate.  Every  public  utility  shall  furnish,  pro- 
vide and  maintain  such  service,  instrumentalities,  equipment  and  facili- 
ties as  shall  promote  the  safety,  health,  comfort  and  convenience  of  its 
patrons,  employees  and  the  public,  and  as  shall  be  in  all  respects  adequate, 
efficient,  just  and  reasonable.     ['13,  c.  61,  §  12b,  p.  256.] 

Hist.     '13,  c.   61,   §  12b,  p.  256.  Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L, 

Cross    ref.      Equal    transportation    rights    guaran-        act  3775»  §  13b- 
teed:     Const.  XI,  6.  Ariz.     Identical:      '12,  c.  90,  §  13b. 
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Md.     Analogous :     '10,  c.  180,  §  13.  and  passengers  at  a  dock  or  wharf  which  is  a  part 

N.  Y.     Analogous:     '10,  c.  480,  §  26.  of  * nduc.o^ne0JedAVfiS'  its  depot  and  stajio-n  ?r?unds' 

eo    k  i9    »ii          97Q    8  7  "n(*   wnicn   affords  the   only  means  and  facility   for 

Ore.     Analogous:      07,  c.  53,  §  12,    11,  c.  279,  §  7.  approaching    the   station    grounds    by    means    of   the 

Wash.     Analogous:     '11,  c.  117,  §§9,  35,  46.  water    highway,    and    excluding    all    the    competitors 

Changing    name    of    station:      The   better   practice  of    such    steamboat    company    from    like    or    similar 

would  be  for  railroad  company  to  apply  to  commis-  privileges  at  any  time   or  at  all,   is  undue   and  un- 

sion    for    permission    to    change    name    of    station.  reasonable  discrimination   m   favor  of  the  one  com- 

Wardner  v.  O.  R.  &  N.  Co.  2  P.  U.  C.  I.   128.  Pa?y   and   against   its   competitors     which   is   in   vio- 

__   .                  .         ,        '         ,.,,.                 .         ,  ,       ,.  lation    of    Const.    XI,    6.      Coeur   d  Alene   etc.    Co.    v. 

Efficiency:      An  electric  utility  was   found  by  the  Ferrell    (1912)    22    I.    752,    128    P.    565,    43    L.    R.   A. 

commission  to  be  rendering  reasonably  good  service,  /^-    g  \    ggg_ 

nowithstanding    the    unsatisfactory    character    of    its  ,'„.',           ',.       .     .                       »          >,       j 

heating  service,  on  the  ground  that  electricity  from  Without     discrimination:       A     railroad     company 

an  economic  standpoint  is  too  expensive  to  be  used  engaged  in  the  business  of  common  carrier,  is  bound 

for   heating   purposes.      (On   rehearing)    Re   I.    L.    &  ^<*er  the  common  law  to  receive  and  carry,  within 

PCo2PUCI53    61PUR    1915A  2     16  ■  tne   c'ass   °i    goods   it   is   engaged   in   carrying,    such 

Re  I.  *L.  &'p.'Co'.  and  Clear  Lake  etc.  Co.   2  P.  U.'  *oods  as  are  tendered  for  that  purpose;   and  in  the 

C    I    38    45  absence   of    a    special    contract,    to    carry   them    with 

'     *      ,'        '.,.  .                                 .                 ,    .    .      ,  the  full  common  law  liability  of  a  common  carrier. 

Equal    facilities:      A    contract    entered    into    by    a  Mcintosh    v.    O.   R.   &   N.    Co.    (1909)    17   I.    100,    105 

railroad  company  granting  to  a  steamboat  company  p     gg 
the  exclusive  right  to  receive  and  discharge  freight 

106:46.  Rules  reasonable.  All  rules  and  regulations  made  by  a 
public  utility  affecting  or  pertaining  to  its  charges  or  service  to  the  public 
shall  be  just  and  reasonable.     ['13,  c  61,  §  12c,  p.  256.] 

Hist.     '13,  c.  61,  §  12c,  p.  256.  able   rules  and  regulations  as  will   prevent  blocking 

Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L.  and  interfering  with  its  business  or  with  the  public 

act  3775,   §  13c.  traffic,    and,    so    long  as    such    rules   and   regulations 

.    .       '  «     1 .      »19  .  are   reasonable  and  do   not  amount  to   an   undue  or 

Ariz,     identical:       12,  c.  90,    §  13c.  unreasonable     discrimination     between     competitors, 

Rules    valid    if    reasonable:      A    railroad    company  the    same    may   be   enforced   and   observance   thereof 

owning    and    maintaining    a    dock    or    wharf    on    its  required.      Coeur  d' Alene  etc.    Co.    v.   Ferrell    (1912) 

station  grounds  may  adopt  and  enforce  such  reason-  22   I.   752,   128  P.  565,   43  L.  R.  A.    (N.   S.)    965. 

106:47.      Schedules  of  common  carriers :    Contents:    Posting:    Form. 

Every  common  carrier  shall  file  with  the  commission  and  shall  print  and 
keep  open  to  the  public  inspection  schedules  showing  the  rates,  fares, 
charge  and  classification  for  the  transportation  between  termini  within 
this  state  of  persons  and  property  from  each  point  upon  its  route  to  all 
other  points  thereon  and  from  all  points  upon  its  route  to  all  points  upon 
every  other  route  leased,  operated  or  controlled  by  it ;  and  from  each  point 
on  its  route  or  upon  any  route  leased,  operated  or  controlled  by  it  to  all 
points  upon  the  route  of  any  other  common  carrier,  whenever  a  through 
route  and  a  joint  rate  shall  have  been  established  or  ordered  between  any 
two  such  points.  If  no  joint  rate  over  a  through  route  has  been  estab- 
lished, the  schedules  of  the  several  carriers  in  such  through  route  shall 
show  the  separately  established  rates,  fares,  charges  and  classifications 
applicable  to  the  through  transportation. 

The  schedule  printed  as  aforesaid  shall  plainly  state  the  places  between 
which  such  property  and  persons  will  be  carried,  and  shall  also  contain 
the  classification  of  passengers  or  property  in  force,  and  shall  also  state 
separately  all  terminal  charges,  storage  charges,  icing  charges,  and  all 
other  charges  which  the  commission  may  require  to  be  stated,  all  privi- 
leges or  facilities  granted  or  allowed,  and  all  rules  or  regulations  which 
may  in  any  wise  change,  affect  or  determine  any  part,  or  the  aggregate 
of,  such  rates,  fares,  charges  and  classifications,  or  the  value  of  the  various 
services  rendered  to.  the  passenger,  shipper  or  consignee.  Subject  to 
such  rules  and  regulations  as  the  commission  may  prescribe,  such  sched- 
ules shall  be  plainly  printed  in  large  type  and  a  copy  thereof  shall  be  kept 
by  every  such  carrier  readily  accessible  to  and  for  inspection  by  the  public 
in  every  station  or  office  of  such  carrier  where  passengers  or  property 
are  respectively  received  for  transportation  when  such  station  or  office- 
is  in  charge  of  an  agent,  and  in  every  station  or  office  of  such  carrier  where 
passenger  tickets  or  tickets  for  sleeping,  parlor  car  or  other  train  accom- 
modations are  sold  or  bills  of  lading  or  waybills  or  receipts  for  property 
issued.  Any  or  all  of  such  schedules  kept  as  aforesaid  shall  be  immediately 
produced  by  such  carrier  for  inspection  upon  the  demand  of  any  person. 
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A  notice  printed  in  bold  type  and  stating  that  such  schedules  are  on 
file  with  the  agent  and  open  to  inspection  by  any  person,  and  that  the  agent 
will  assist  any  person  to  determine  from  such  schedules  any  rates,  fares, 
rules,  or  regulations  in  force,  shall  be  kept  posted  by  the  carrier  in  two 
public  and  conspicuous  places  in  every  such  station  or  office. 

The  form  of  every  such  schedule  shall  be  prescribed  by  the  commission 
and  shall  conform  in  the  case  of  common  carriers  subject  to  the  act  of 
congress  entitled  "An  act  to  regulate  commerce,,,  approved  February  4, 
1887,  and  the  acts  amendatory  thereof  and  supplementary  thereto,  as 
nearly  as  may  be  to  the  form  of  schedule  prescribed  by  the  interstate  com- 
merce commission  under  this  act.  When  the  schedules  and  classifications 
required  by  the  said  interstate  commerce  commission  contain  in  whole  or 
in  part  the  information  required  by  the  provisions  of  this  section,  the 
posting,  publishing  and  filing  of  a  copy  or  copies  of  such  schedules  and 
classifications  required  by  the  interstate  commerce  commission  shall  be 
deemed  a  compliance  with  the  requirements  of  this  section  in  so  far  as 
such  schedules  and  classifications  contain  the  information  required  by  this 
section,  and  any  additional  or  different  information  may  be  posted,  pub- 
lished and  filed  in  a  supplementary  schedule. 

Hist.     '13,   c.    61,    §  13a,  p.   256;   "which"   inserted  Md.     Analogous:      '10,   c.  180,   §15. 

in  second  paragraph  after  "between"  ;  "of"  omitted  j^>  y.     Analogous :      '10    c.   480     §  28 
after   "in  part"   in   last  paragraph.  "       "  ,  ".»■**-■     »'<.  .„    1- 

~  .  «  i       a      i  xs        •  r^         t  °re-     Analogous:     '07,  c.  53,   §§13,   17. 

Comp.  leg. — Cal.     Analogous:     Henning  s  Gen.  I..  _     .        .       .  ,,,  ,,„»„. 

act  3775,   §  14a.  Wash.     Analogous:       11,  c.   117,   §14. 

Ariz.     Analogous:     '12,  c.  90,  §  14a. 

106:48.  Schedules  of  others  than  common  carriers.  Under  such 
rules  and  regulations  as  the  commission  may  prescribe,  every  public  utility 
other  than  a  common  carrier  shall  file  with  the  commission  within  such 
time  and  in  such  form  as  the  commission  may  designate,  and  shall  print 
and  keep  open  to  public  inspection  schedules  showing  all  rates,  tolls, 
rentals,  charges  and  classifications  collected  or  enforced,  or  to  be  col- 
lected or  enforced,  together  with  all  rules,  regulations,  contracts,  privileges 
and  facilities  which  in  any  manner  affect  or  relate  to  rates,  tolls,  rentals, 
classifications  or  service.  The  rates,  tolls,  rentals  and  charges  shown  on 
such  schedules  when  filed  by  a  public  utility  as  to  which  the  commission 
by  this  chapter  acquires  the  power  to  fix  any  rates,  tolls,  rentals  or  charges, 
shall  not  within  any  portion  of  the  territory  as  to  which  the  commission 
acquires  as  to  such  public  utility  such  power,  exceed  the  rates,  tolls,  rentals 
or  charges  in  effect  on  the  2d  day  of  January,  1913,  the  rates,  tolls,  rentals 
and  charges  shown  on  such  schedules  when  filed  by  any  public  utility  as 
to  any  territory  as  to  which  the  commission  does  not  by  this  chapter  ac- 
quire as  to  such  public  utility  such  power,  shall  not  exceed  the  rates,  tolls, 
rentals  and  charges  in  effect  at  the  time  the  commission  acquires  as  to 
such  territory  and  as  to  such  public  utility,  the  power  to  fix  rates,  'tolls, 
rentals  or  charges.  Nothing  in  this  section  contained  shall  prevent  the 
commission  from  approving  or  fixing  the  rates,  tolls,  rentals  or  charges, 
from  time  to  time,  in  excess  or  less  than  those  shown  by  said  schedules. 

Hist.      '13,    c.    61,    §  13b,    p.    257;    "acquires"    for  N.  Y.     Analogous:  '10,  c.  480,  §§66   (12),  92   (1). 

"requires"   in  second  sentence.  Ore.     Analogous:      '11,   c.   279,   §25. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.   117,  §§27,  36,  47. 

act  3775,   §  14b. 

Ariz.     Analogous:     '12,  c.  90,  §  14b. 

106:49.  Schedules:  Change  in  form.  The  commission  shall  have 
the  power,  from  time  to  time,  in  its  discretion,  to  determine  and  prescribe 
by  order  such  changes  in  the  form  of  the  schedules  referred  to  in  the  two 
preceding  sections  as  it  may  find  expedient,  and  to  modify  the  requirements 
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of  any  of  its  orders,  rules  or  regulations  in  respect  to  any  matter  in  this 
section  referred  to.     ['13,  c.  61,  §  13c,  p.  258.] 

Hist.     '13,  c.  61,   §  13c,  p.  258.  Md.     Analogous:     '10,  c.  180,  §  15. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  N.  Y.     Analogous:     '10,  c.  480,   §28. 

act  3775,   §  14c. 

Ariz.     Identical :     '12,  c.  90,   §  14c. 


Ore.     Analogous:   '07,  c.  53,  §  17,  '11,  c.  279,  §  32. 


106:50.  Schedules:  Change  in  rate  and  service.  Unless  the  com- 
mission otherwise  orders,  no  change  shall  be  made  by  any  public  utility 
in  any  rate,  fare,  toll,  rental,  charge  or  classification,  or  in  any  rule,  regu- 
lation or  contract  relating  to  or  affecting  any  rate,  fare,  toll,  rental,  charge, 
classification  or  service,  or  in  any  privilege  or  facility  except  after  30 
days'  notice  to  the  commission  and  to  the  public  as  herein  provided.  Such 
notice  shall  be  given  by  filing  with  the  commission  and  keeping  open  for 
public  inspection  new  schedules  stating  plainly  the  change  or  changes  to 
be  made  in  the  schedule  or  schedules  then  in  force,  and  the  time  when  the 
change  or  changes  will  go  into  effect.  The  commission,  for  good  cause 
shown,  may  allow  changes  without  requiring  the  30  days'  notice  herein 
provided  for,  by  an  order  specifying  the  changes  so  to  be  made  and  the 
time  when  they  shall  take  effect,  and  the  manner  in  which  they  shall  be 
filed  and  published.  When  any  change  is  proposed  in  any  rate,  fare,  toll, 
rental,  charge  or  classification,  or  in  any  form  of  contract  or  agreement  or 
in  any  rule,  regulation  or  contract  relating  to  or  affecting  any  rate,  fare, 
toll,  rental,  charge,  classification  or  service,  or  in  any  privilege  or  facility, 
attention  shall  be  directed  to  such  change  on  the  schedule  filed  with  the 
commission  by  some  character  to  be  designated  by  the  commission,  imme- 
diately preceding  or  following  the  item.     ['13,  c.  61,  §  14,  p.  258.] 

Hist.     '13,  c.  61,  §  14,  p.  258. 

Comp.  leg. — Cal.  Identical:  Henning's  Gen.  L. 
act  3775,  §  15. 

Ariz.     Identical :     '12,  c.  90,  §  15. 

N.  Y.  Analogous:  '10,  c.  480,  §§29,  66(12), 
92(2). 

Ore.  Analogous:  '07,  c.  53,  §§  14,  15,  '11,  c.  279, 
§29. 

Cited:  Wardner  v.  O.  R.  &  N.  2  P.  U.  C.  I.  128, 
133. 

Maintenance  of  service  required:  This  act  con- 
fers authority  upon  the  commission  to  require  the 
maintenance  by  any  public  utility  of  its  service  or 
facilities.  Re  O.  S.  L.  Co.  2  P.  U.  C.  I.  97,  P.  U. 
R.  1915A  383. 

A  railroad  company  will  not  be  allowed  to  sus- 
pend traffic  on  account  of  snow  interference  for 
any  longer  period  than  is  necessary  to  remove  same. 
Re  O.  S.  L.  Co.  2  P.  U.  C.  I.  97,  98,  P.  U.  R. 
1915A  383,  384. 

Suspension  of  service:  The  public  utilities  com- 
mission has  power  to  make  an  order  permitting  a 
telephone  company  to  eliminate  four-party  service. 
Coeur  d'Alene  v.  P.  U.  C  (1916)  29  I.  508,  160  P. 
751. 

Permission  was  granted  a  railroad  to  suspend 
service  for  a  portion  of  winter  months  if  in  the 
judgment  of  the  superintendent  earth  or  rock  slides 
made  its  operation  hazardous,  other  facilities  being 
ordered  for  transportation  of  passengers,  mail,  ex- 
press and  freight.  Re  O.  S.  L.  Co.  2  P.  U.  C  I. 
97,  98,   P.   U.  R.   1915A  383,   385. 

106:51.  Schedule:  Joint  rates.  The  names  of  the  several  public 
utilities  which  are  parties  to  any  joint  tariff,  rate,  fare,  toll  contract, 
classification  or  charge  shall  be  specified  in  the  schedule  or  schedules  show- 
ing the  same.  Unless  otherwise  ordered  by  the  commission,  a  schedule 
showing  such  joint  tariff,  rate,  fare,  toll,  contract,  classification  or  charge 
need  be  filed  with  the  commission  by  only  one  of  the  parties  to  it:  Pro- 
vided, That  there  is  also  filed  with  the  commission  in  such  form  as  the 
commission  may  require  a  concurrence  in  such  joint  tariff  rate,  fare,  toll, 
contract,  classification  or  charge  by  each  of  the  other  parties  thereto. 


Increase  in  rates:  Where  a  public  utility  was 
shown  to  be  making  a  return  of  2.6  per  cent  taking 
depreciation  into  consideration,  it  was  permitted  to 
increase  its  rates  so  as  to  realize  something  less 
than  4  per  cent ;  the  case  being  that  of  an  electric 
railway,  and  increase  in  interurban  rates  was  per- 
mitted, but  commutation  and  school  rates  were  un- 
changed. Re  I.  T.  Co.  3  P.  U.  C  I.  114,  116, 
P.  U.  R.  1915D  743,  746. 

Changes  denied:  A  telephone  company  was  de- 
nied permission  to  put  into  effect  a  schedule  of  rates 
establishing  a  uniform  initial  one-minute  period, 
although  it  offered  to  eliminate  existing  discrimina- 
ton,  where  it  appeared  that  this  would  result  in  an 
increase  of  many  existing  rates,  and  that  discrim- 
ination could  be  eliminated  otherwise.  Re  P.  T.  & 
T.  Co.  2  P.  U.  C  I.  89,  92,  P.  U.  R.  1915B  943,  946. 

A  traction  company  was  not  permitted  to  increase 
the  existing  rate  of  school  tickets  of  1  cent  per 
mile,  although  not  earning  a  reasonable  return.  Re 
I.  T.  Co.  3  P.  U.  C  I.  114,  117,  P.  U.  R.  1915D 
742,  747. 

A  traction  company  will  not  be  permitted  to  in- 
crease its  fare  from  5  to  10  cents,  although  not 
earning  a  reasonable  return  on  its  investment, 
where  it  is  bound  by  contract  based  upon  donations 
of  money  and  rights  of  way  in  which  it  was  agreed 
5  cents  should  be  the  maximum  fare,  and  where 
persons  have  purchased  suburban  tracts  on  such 
lines  with  the  5-cent  fare  as  an  inducement.  Re 
I.  T.  Co.  3  P.  U.  C.  I.  114,  7,  P.  U.  R.  1915D,  742, 
747. 
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■ 

Hist.     '13,  c.   61,  §  15,  p.   258;  "to"  omitted  after            Md>     Analogous:     '10,  c.   180,   §15. 

need.  ° 

r,             ,           r,  ,  TJ      ..     ,        „        .      ,      ~         x               Ore.     Analogous:      '11,   c.   279,   §  28. 

Comp.   leg. — Cal.  Identical:      Hennmg's   Gen.    L.            __     ,        .       f                   '               '  *    " 

act  3775,  §  16.  Wash.     Analogous:       11,  c.  117,   §  16. 

Ariz.     Identical :      '12,   c.  90,    §  16. 

106:52.  Schedules:  Common  carriers:  Required  as  a  precedent  to 
do  business.  No  common  carrier  subject  to  the  provisions  of  this  chapter 
shall  engage  or  participate  in  the  transportation  of  persons  or  property, 
between  points  within  this  state,  until  its  schedules  of  rates,  fares,  charges 
and  classifications  shall  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  chapter. 

Hist.  '13,  c.  61,  §  16a  (1),  p.  259,  reenacted  '15, 
c.  113,  subd.  16a  (1),  p.  257.  Time  of  taking  effect 
emitted,   now  obsolete. 

106:53.  Schedules:  Common  carriers:  Only  schedule  rates  to  be 
charged.  No  common  carrier  except  as  in  this  chapter  otherwise  pro- 
vided shall  charge,  demand,  collect  or  receive  a  greater  or  less  or  different 
compensation  for  the  transportation  of  persons  or  property,  or  for  any 
service  in  connection  therewith  than  the  rates,  fares  and  charges  applicable 
to  such  transportation  as  specified  in  its  schedules  filed  and  in  effect  at  the 
time ;  nor  shall  any  such  carrier  refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates,  fares  or  charges  so  specified  except  upon 
order  of  the  commission  as  hereinafter  provided,  nor  extend  to  any  cor- 
poration or  person  any  privilege  or  facility  in  the  transportation  of  pas- 
sengers or  property  except  such  as  are  regularly  and  uniformly  extended 
to  all  corporations  and  persons.     ['13,  c.  61,  §  16a  (2),  p.  259.] 

Hist.      '13,   c.   61,   §  16a   (2),  p.   259,   reenacted  '15,  sion  to  take  effect  shortly  thereafter,  where  shipper 

c.    113,   subd.   16a   (2),  p.  258.  understood   that   later   rates   were   in    effect   at   time 

Comp.   leg.— Cal.     Identical:      Henning's   Gen.    L.  of   shipment,   the  rates  charged  were  excessive,   and 

net    3775     §  17a   (2)  no    discrimination    would    result    as    no    other    ship- 

'"    .        '          .           '                       „  ments    of    the    same    class    had   been    made    over   the 

Ariz.     Identical:       12,  c.  90,  §l"a  (2).  railroad   during   the  period   of    negotiations.      Re    C. 

Md.     Analogous:     '10,  c.  180,   §  16.  M.  &  St.  P.  Co.  2  P.  U.  C.  I.   181,  P.  U.  R.  1915A 

N.  Y.     Analogous:     '10,  c.  480,   §33   (1).  714- 

Ore.     Analogous:      '07     c.   53     §  16.  Reparation  of  rates:     Electric  companies  were  au- 

'      '        '  thorized  to   make   reparation   for  rates   in   excess   of 

Wash.     Analogous:       11,  c.   117,   &  18.  amounts  that  would  be  due  by  applying  rates  to  be 

Waiver    of    freight    rates:      A    railroad    company  made    effective    on    less    than    statutory    notice.      Re 

was  authorized  to  waive  difference  in  freight  charges  Electric  Power  Rates  P.   U.   C.  I.  Case  F102,   Order 

on    shipments    of    cedar    trees    between    local    rates  289,  P.  U.  R.   1915F  884,  886. 
then    in    effect   and    charges    authorized    by    commis- 

106:54.  Passes:  To  whom  given.  No  common  carrier  shall  di- 
rectly or  indirectly  issue  or  give  any  free  ticket,  free  pass  or  free  trans- 
portation for  passengers  except  to  its  emplopees  and  their  families,  its 
officers,  agents,  surgeons,  physicians  and  attorneys  at  law;  to  ministers 
of  religion,  traveling  secretaries  of  railroad  Young  Men's  Christian  asso- 
ciations, inmates  of  hospitals  and  charitable  and  eleemosynary  institu- 
tions and  persons  exclusively  engaged  in  charitable  and  eleemosynary 
work;  to  indigent,  destitute  and  homeless  persons,  and  to  such  persons 
when  transported  by  charitable  societies  or  hospitals,  and  the  necessary 
agents  employed  in  such  transportation;  to  inmates  of  national  homes  or 
state  homes  for  disabled  volunteer  soldiers,  and  of  soldiers'  and  sailors' 
homes,  including  those  about  to  enter  arid  those  returning  home  after 
discharge;  to  veterans  of  the  civil  war;  to  necessary  caretakers  of  live 
stock,  poultry,  milk  and  fruit;  to  employees  on  sleeping  cars,  express  cars 
and  to  linemen  of  telegraph  and  telephone  companies;  to  railway  mail 
service  employees,  post  office  inspectors,  customs  inspectors  and  immigra- 
tion inspectors;  to  newsboys  on  trains,  baggage  agents,  witnesses  attend- 
ing any  legal  investigation  in  which  the  common  carrier  is  interested ;  to 
persons,  injured  in  wrecks  and  physicians  and  nurses  attending  such  per- 
sons :  Provided,  That  this  provision  shall  not  be  construed  to  prohibit  the 
interchange  of  passes  for  the  officers,  agents  and  employees  of  common 
carriers,  and  their  families,  nor  to  prohibit  any  common  carrier  from  car- 
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rying  passengers  free  with  the  object  of  providing  relief  in  cases  of  general 
epidemic,  pestilence  or  other  calamitous  visitations:  And,  Provided 
further,  That  these  provisions  shall  not  be  construed  to  prohibit  the  privi- 
lege of  passes  or  franks,  or  the  exchange  thereof,  with  each  other,  for  the 
officers,  agents,  employees,  and  their  families,  of  telegraph,  telephone  and 
cable  lines,  and  the  officers,  agents,  employees  and  their  families,  of  com- 
mon carriers,  subject  to  the  provisions  of  this  chapter :  Provided  further, 
That  the  term  "employees"  as  used  in  this  paragraph  shall  include  fur- 
loughed,  pensioned  and  superannuated  employees,  persons  who  have  be- 
come disabled  or  infirm  in  the  service  of  any  such  common  carrier,  and 
the  remains  of  a  person  killed  in  the  employment  of  a  carrier,  and  ex- 
employees  traveling  for  the  purpose  of  entering  the  service  of  any  such 
common  carrier,  and  the  term  "families"  as  used  in  this  paragraph  shall 
include  the  families  of  those  persons  named  in  this  proviso;  also  the 
families  of  persons  killed,  and  the  widows  during  widowhood  and  the 
minor  children  during  minority,  of  persons  who  died  while  in  the  service 
of  any  such  common  carrier :  And,  Provided  further,  That  nothing  herein 
contained  shall  prevent  the  issuance  of  mileage  and  commutation  tickets 
or  excursion  passenger  tickets:  And,  Provided  further,  That  nothing  in 
this  section  shall  be  construed  to  prevent  the  issuance  of  free  or  reduced 
transportation  by  any  street  railroad  company  for  mail  carriers  or  police- 
men or  members  of  fire  departments  of  any  municipality  or  other  depart- 
ment of  the  government:  And,  Provided  further,  That  nothing  in  this 
chapter  shall  prevent  the  issuance  of  free  transportation  by  any  common 
carrier  to  the  members  of  the  commission  created  by  this  chapter,  or  to 
such  of  its  officers  and  employees  as  the  commission  may  by  writing  desig- 
nate when  such  officers  or  employees  are  traveling  exclusively  in  the  trans- 
action of  public  business,  or  to  such  other  state  or  county  officials  to  whom 
the  issuance  of  free  transportation  may  be  authorized  by  law. 

Hist.      '13,    e.    61,    §  16a    (3),    p.    259  ;    am.    '15,    c.        engaged  in  charitable  work"  covers  persons  engaged 
113,   subd.   16a   (3),  p.   258;   "ticket"  pluraiized.  in  Red  Cross  work.     O.  A.  G.  3  P.  U.  C.  I.  212. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.   L.  Doctors    and    lawyers:      Physicians,    surgeons    and 

act   3775,    §  17a    (3).  attorneys    at    law    may    use    free    transportation    on 

Ariz.     Analogous:  '12,   c.   90,    §  17a   (3).                          common    carriers   only   when    in   the   permanent   em- 

*                           '  '      "        '        „              '           ,    .          ployment   of   common   carrier,   or    actually   employed 

N.  Y.     Analogous:  10,  c.  480,   ^33   (2),  33  (3),        for    the   time    being   upon    business    of    such    carrier 

11,   c.    540.  which    necessitates    the    particular    travel    for    which 

Ore.      Analogous:  '07,    c.    53,    §21,    '11,    c.    279,        free  transportation  has   been   issued.     O.   A.   G.   '15- 

§  63.  16,   p.   41,   2  P.   U.  C.  I.   250. 

Wash.     Analogous:.    '11,  c.  117,   §  18.  Ministers:     A  person  duly  ordained  in  his  church 

Policy   as   to   passes :      This   section    was   intended  to.  officiate  and  administer  is  a  minister  of  religion 

to    check    the    practice    of    the    "pass    evil."       Soon  within    the    meaning    of    the    law,    and    employment 

after   organization    of   commission    it  adopted   policy  ?lonS  other  lines  does  not  affect  status  of  such  min- 

of    refusing    to    direct    common    carriers    to    grant  lste.r-      Nor    is    it    necessary    for    him    to   devote    his 

free  transportation   to  any  state  officer.     Abrams  v.  e"tir<r    time    to    his    ministerial    duties.       O.    A.    G. 

*                  '      "     ,'.,,'       '  .    '     '  „,,              '.  .        ,,  The   president  of   a  stake   of  the   Church  of  Jesus 
Passes  optional  with  carrier:     The  provision   that  Christ    of    Latter    Day    Saints    is    a    minister    of    re- 
common    carriers   may   grant  free  transportation    or  ,igi(yn  such  as  may  receive  free  transportation  under 
reduced  rates  to  ministers  of  religion  does  not  ipso  the  law      O    A    G    '15-16    p    41 

jure  give  to  ministers  the  right  to  claim  such  privi-  The     public     utilities     commission     has     power    to 

lege.      The    commission    is    confined    to    an    order    to  classify   ministers   of   religion,    under   the   provisions 

the  carrier  to  cease  discrimination,   either  to   grant  of     thig     section     for    the     purpose    of     determining 

passes   to    all   ministers   or   none.      Abrams   v.   P.    &  whether   they    shall    receive   annual   free   transporta- 

I.  N.  Ry.  Co.  2  P.  U.  C.  I.   137,   144.  tion    or   half   fare    permits.      O.   A.   G.    '15-16,   p.    41, 

Charity   workers:      The  term   "persons  exclusively  3  P.  U.  C.  I.  210. 

106:55.  Passes:  State  officials  and  sheriffs.  It  shall  be  lawful  for 
any  railroad  company  or  corporation  engaged  and  duly  authorized  to  en- 
gage in  the  business  of  a  common  carrier  of  passengers  within  this  state 
to  issue  to  any  duly  elected  or  appointed  and  acting  state  official  or  deputy 
of  such  official,  exclusive  of  members  of  the  legislature,  or  to  any  sheriff 
or  deputy  sheriff  a  free  ticket  or  other  form  of  free  transportation  be- 
tween any  two  points  in  this  state  when  the  travel  between  such  points 
is  wholly  within  the  state  and  when  the  public  utilities  commission  shall 
have  certified  to  said  company  or  corporation  that  the  duties  of  said  official 
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or  deputy  require  him  to  travel  between  said  points  and  that  the  issuance 
of  said  free  ticket  or  transportation  will  result  in  a  saving  to  the  state  or 
county  sufficient  to  justify  the  issuance  of  said  certificate :  Provided,  That 
it  shall  be  lawful  for  any  common  carrier  to  issue  a  free  ticket  or  other 
form  of  free  transportation  to  any  member  of  the  legislature  whois  an 
actual  bona  fide  employee  of  such  common  carrier,  but  no  member  of  the  ( 

legislature  shall  use  a  free  ticket  or  other  form  of  free  transportation  in 
traveling  to  or  from  any  session  of  the  legislature  or  while  the  legislature 
is  in  session :  And,  Provided  further,  That  it  shall  also  be  lawful  for  any 
common  carrier  to  issue  a  free  ticket  or  other  form  of  transportation  to 
former  employees  who  have  been  in  the  employ  of  such  common  carrier  for 
a  period  of  not  less  than  20  years  and  to  those  dependent  upon  such  former 
employees. 

Hist.     '15,  c.  95,    §  1,  p.   219  ;   am.   '17,   c.   168,  p.        tional    and   legislative  officers.     O.   A.   G.    '15-16,   p. 
499.     Time  of  taking  effect  omitted  as  obsolete.  40,   2   P.    U.   C.  I.   253. 

Jurisdiction     of     commission:       The     commission  Deputy  defined:     For  the  purposes  in   question  a 

might    with    consistency    adopt    similar    grounds    as  deputy    is    one    authorized   or   appointed   by   a    state 

railroad    company    for    refusal    to    grant    certificates  official    or    a    sheriff    to   exercise    the   right   or   office 

to  officials  objected  to  by  railroad  companies.     O.  A.  which  the  official  himself  exercises  or  possesses,  for 

G.  2  P.  U.  C.  I.  257.  and  in  the  place  of  the  said  official.     O.  A.   G.  '15- 

Certificates  for  free  transportation:     A  certificate  16»  p-  4^»  2  P.  U.  C.  I.   253. 
is  required  for  each   free  ticket  or  pass.     O.   A.   G.  Clerks   excluded:      The   provisions   of   the    act  ex- 
3  P.   U.   C.  I.   210.  elude    clerks,    stenographers    and    subordinates    gen- 
State   official:     This  term   includes  both   constitu-  erally.     O.  A.  G.  '15-16,  p.  40,  2  P.  U.  C.  I.  253. 

106:56.  Certificates  for  passes.  It  shall  be  the  duty  of  the  public 
utilities  commission,  upon  the  application  of  any  duly  elected  or  appointed 
and  acting  state  official  for  such  certificate  for  himself  or  his  deputy  or 
deputies  or  upon  the  application  of  the  county  commissioners  of  any  county 
for  such  certificate  on  behalf  of  any  sheriff  or  deputy  sheriff  to  examine 
into  the  facts  with  relation  to  said  application  and  to  grant  and  issue  such  ( 

certificate  if  in  the  opinion  of  the  public  utilities  commission  the  issuance 
of  said  free  ticket  or  transportation  will  result  in  a  saving  to  the  state  or 
county  sufficient  to  justify  the  issuance  of  said  certificate.  The  issuance 
of  said  certificate  shall  authorize  the  issuance  to  such  named  officer  of  a 
free  ticket  or  other  form  of  free  transportation  and  the  use  thereof  by 
such  officer  at  any  time  during  his  tenure  of  office.  Any  person  to  whom 
any  such  pass  or  free  transportation  shall  be  issued  who  shall  use  the  same 
for  transportation  after  he  shall  have  resigned,  or  been  removed  or  vacated 
his  office  shall  be  guilty  of  a  misdemeanor.     ['15,  c.  95,  §  2,  p.  220.] 

Hist.     '15,  c.  95,   §  2,  p.   220. 

106:57.  Property  handled  free.  Nothing  in  this  chapter  shall  pre- 
vent the  carriage,  storage  or  handling  of  property  free  or  at  reduced  rates 
for  the  United  States,  state,  county  or  municipal  governments,  or  for 
charitable  purposes,  or  for  relief  in  cases  of  general  epidemic,  pestilence 
or  other  calamitous  visitation,  or  property  to  or  from  fairs  and  exposi- 
tions for  exhibition  thereat,  or  the  free  carriage  of  destitute  and  homeless 
persons  transported  by  charitable  societies,  and  the  necessary  agents  em- 
ployed in  such  transportation,  or  the  issuance  of  mileage,  excursion  or 
commutation  passenger  tickets ;  nothing  in  this  chapter  shall  be  construed 
to  prohibit  any  common  carrier  from  giving  reduced  rates  to  ministers  of 
religion,  or  to  municipal  governments  for  the  transportation  of  indigent 
persons,  or  to  inmates  of  the  national  homes  or  state  homes  for  disabled 
volunteer  soldiers,  and  of  soldiers'  and  sailors'  orphan  homes,  including 
those  about  to  enter  and  those  returning  home  after  discharge,  under  ar- 
rangements with  the  boards  of  managers  of  said  homes,  or  to  veterans 
of  the  civil  war;  nothing  in  this  chapter  shall  be  construed  to  prevent  a 
common  carrier  from  transporting,  storing  or  handling  free  or  at  reduced 
rates  the  household  goods  and  personal  effects  of  its  employees,  or  persons 
entering  or  leaving  its  service,  and  of  persons  killed  or  dying  while  in  its 
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service,  or  exchanging  passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employees;  nothing  in  this  chapter  shall  prevent  the 
issuance  of  joint  interchangeable  mileage  tickets,  with  special  privileges 
as  to  the  amount  of  free  baggage  that  may  be  carried  under  such  mileage 
tickets :  And,  Provided  further,  That  passenger  transportation  may  issue 
to  the  proprietors  and  employees  of  newspapers  and  magazines  and  the 
members  of  their  immediate  families,  in  exchange  for  advertising  space 
in  such  newspapers  or  magazines  at  full  rates,  subject,  however,  to  such 
reasonable  restrictions  as  the  commission  may  impose.  ['15,  c.  113,  subd. 
16a  (4),  p.  259.] 

Hist.     '13,  c.   61,   §  16,   a   (4),   p.   260;  am.   '15,   c.  Franks   for   state  property:     It  is  lawful   for  ex- 

113,    subd.    16a    (4),   p.   259.  press  companies  to  issue  franks  for  the  purpose  of 

Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.        transporting  property  for  the  state  of  Idaho  so  long 

„„+   Q77C     s  i7„    /n  as   the   transportation    lies   wholly   within    the   state, 

act   611b     &  ya    (4).  Q  Q     ^  g   p  c  ^ 

Ore.     Analogous:     '07,  c.   53,   §21. 

Wash.     Analogous:     '11,  c.  117,   §8. 

106:58.  Only  schedule  charges  permitted.  Except  as  in  this  chap- 
ter otherwise  provided,  no  public  utility  shall  charge,  demand,  collect  or 
receive  a  greater  or  less  or  different  compensation  from  any  product  or 
commodity  furnished  or  to  be  furnished  or  for  any  service  rendered  or  to 
be  rendered,  than  the  rates,  tolls,  rentals  and  charges  applicable  to  such 
product  or  commodity  or  service  as  specified  in  its  schedules  on  file  and 
in  effect  at  the  time,  nor  shall  any  such  public  utility  refund  or  remit, 
directly  or  indirectly,  in  any  manner  or  by  any  device,  any  portion  of  the 
rates,  tolls,  rentals  and  charges  so  specified  nor  extend  to  any  corporation 
or  person  any  form  of  contract  or  agreement  or  any  rule  or  regulation  of 
any  facility  or  privilege  except  such  as  are  specified  in  such  schedules  and 
as  are  regularly  and  uniformly  extended  to  all  corporations  and  persons : 
Provided,  That  messages  by  telegraph,  telephone  or  cable,  subject  to  the 
provisions  of  this  chapter,  may  be  classified  by  the  utility  into  day,  night 
repeated,  unrepeated,  letter,  commercial,  press,  government  and  such  other 
classes  of  messages :  And,  Provided  further,  That  nothing  in  this  chapter 
shall  be  construed  to  prevent  telegraph,  telephone  and  cable  companies 
from  entering  into  contract  with  common  carriers  for  the  exchange  of 
service  at  rates  common  to  all  common  carriers  of  like  class.  ['13,  c.  61, 
§  16b,  p.  261.] 

Hist.      '13,   c.   61,    §  16b,   p.   261,   reenacted   '15,   c.  Nonfiling    of    schedule:      Restraining    order:      An 

1.13,  subd.   16b,  p.  260.  electrical  company  was  ordered  to  refrain  from  so- 

Comp.  leg.— Cal.  Analogous :  Henning's  Gen.  L.  Hciting  or  contracting  for  electrical  energy  in  ex- 
act 3775,  §  17b.  cess  °*  that  for  which  schedule  of  rates  had  been 
.      '   '      .                  ,             on    8  17K  tiled;   it  appearing  that  the  company  had  failed  to 

Ariz.     Analogous:       11,  c.  yo,  §  17b.  comply  with  order  requiring  filing  of  rates  and  was 

Ore.     Analogous:     '11,  c.  279,  §31.  therefore   in   default.     Great  Shoshone   &   T.   F.   W. 

Cited:      Re  Pac.   T.   &   T.   Co.   1  P.   U.  C.  I.   165,  P-  <?o.  v.  I.  P.  &  L.  Co.  2  P.  U.  C.  I.  166,  P.  U.  R. 

jg6-  1.915A  998. 

106:59.  Schedule  of  rates  within  and  without  state.  Every  com- 
mon carrier  and  every  telegraph  and  telephone  corporation  shall  print 
and  file  or  cause  to  be  filed  with  the  commission,  schedules  showing  all 
rates,  fares,  tolls,  rentals,  charges  and  classifications  for  the  transporta- 
tion of  persons  or  property  or  the  transmission  of  messages  or  conversa- 
tions between  all  points  within  this  state  and  all  points  without  the  state 
upon  its  route,  and  between  all  points  within  this  state  and  all  points 
without  the  state  upon  every  route  leased,  operated  or  controlled  by  it, 
and  between  all  points  on  its  route  or  upon  any  route,  leased,  operated  or 
controlled  by  it  within  this  state  and  all  points  without  the  state  upon  the 
route  of  any  other  common  carrier  or  telegraph  or  telephone  corporation 
whenever  a  through  route  and  joint  rate  shall  have  been  established  be- 
tween any  two  such  points.     ['13,  c.  61,  §  17,  p.  262.] 

Hist.     '13,  c.  61,  §  17,  p.  262.  Ariz.     Identical:     '12,  c.  90,  §  18. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Ore.     Analogous:     '07,   c.   53,   §47. 

act  3775,   §  18.  Wash.     Analogous:     '11,  c.   117,  §  17. 
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106:60.  Discrimination  and  preference  prohibited.  No  public  util- 
ity shall,  as  to  rates,  charges,  service,  facilities  or  in  any  other  respect, 
make  or  grant  any  preference  or  advantage  to  any  corporation  or  person 
or  subject  any  corporation-  or  person  to  any  prejudice  or  disadvantage. 
No  public  utility  shall  establish  or  maintain  any  unreasonable  difference 
as  to  rates,  charges,  service,  facilities  or  in  any  other  respect,  either  as 
between  localities  or  as  between  classes  of  service.  The  commission  shall 
have  the  power  to  determine  any  question  of  fact  arising  under  this  section. 
['13,  c.  61,  §  18,  p.  262.] 


Hist.     '13,  c.  61,  §  18,  p.  262. 

Comp.   leg. — Cal.     Identical :     Henning's   Gen.    L. 

act  3775,    §  19. 

Ariz.     Identical:     '12,  c.  90,   §19. 

Mont.  Similar:  R.  C.  §4337.  Abrams  v.  P.  & 
I.  N.  Ry.  Co.  2  P.  U.  C.  I.  143. 

N.  Y.  Analogous:  '10,  c.  480,  §§32,  65  (3), 
91    (3). 

Ore.  Analogous:  '07,  c.  53,  §  49,  '11,  c.  279, 
§  65.  Farmers'  Union  etc.  Co.  v.  O.  S.  L.  Co.  1 
P.   U.  C.  I.  114,   120. 

Wash.     Analogous:     '11,  c.   117,  §§21,  30,  50. 

Cross  ref.  Unequal  rates:  Const.  XI,  6.  Peter- 
son v.  O.  S.  L.  Co.  2  P.  U.  C.  I.  113,  117. 

Jurisdiction  of  commission:  Considerable  latitude 
is  given  to  commissions  in  construction  so  as  to 
apply  that  which  best  comports  with  genius  of  in- 
stitutions. Marsh  M.  Co.  v.  Washington  W.  P.  Co. 
2  P.  U.  C.  I.  149,  159. 

Applied:       Illustrations    of    discrimination:      The 

practice  of  discriminating  against  a  passenger  go- 
ing only  one  way  is  annoying,  unwarranted  and  un- 
lawful. Farmers'  Union  C.  M.  Co.  v.  O.  S.  L.  Co. 
1  P.  U.  C.  I.   114,   123. 

Rates  on  certain  branch  lines  of  railroad  were 
lowered  to  the  same  as  those  maintained  on  the 
main  line,  it  appearing  that  the  volume  of  traffic 
and  hence  profit  was  as  great  as  on  main  line. 
Peterson  v.  O.   S.  L.  Co.  2  P.   U.  C.  I.  113,   118. 

Cancellation  of  privilege  of  reduced  rates  to  a 
minister  while  granting  to  other  ministers  such 
privilege  is  discrimination  in  contravention  of  this 
section.  Abrams  v.  P.  &  I.  N.  Co.  2  P.  U.  C.  I. 
137,   145. 

Railroad  companies  must  either  adopt  the  recom- 
mendations of  the  public  utilities  commission  and 
issue  free  transportation  to  all  officials  recommend- 
ed, or  refuse  to  issue  such  transportation  to  any 
member  of  the  class.  O.  A.  G.  '15-16,  p.  40,  2 
P.   U.   C.  I.   255. 

Applied:  Held  not  discriminatory:  A  contract 
was  approved  wherein  an  electric  utility  was  to  sell 
electricity  for  operating  an  irrigation  plant  at  a 
price  below  regular  schedule.  It  appeared  unless 
rates  were  reduced  loss  would  result  to  both  land 
and  water  company  and  electric  utility,  and  that 
under   conditions  in   this   case   no   unreasonable   dif- 


ference over  the  general  schedule  would  result.  Re 
G.  S.  &  T.  F.  W.  P.  Co.  2  P.  U.  C.  I.  92,  96, 
P.   U.   R.  1915C  921,  924. 

A  flat  rate  for  electricity  for  water  heaters  of 
one-fourth  the  cost  of  service,  claimed  by  plaintiff 
to  be  a  discrimination  between  users  of  electricity, 
resolved  itself  into  question  of  reasonableness,  and 
was  held  reasonable,  the  evidence  showing  abundant 
surplus  power,  little  additional  expense,  and  it  be- 
ing presumed  that  an  increase  in  rate  would  cut 
out  service  entirely.  P.  G.  &  P.  Co.  v.  S.  I.  W.  P. 
Co.  2  P.  U.  C.  I.  106,  109,  P.  U.  R.  1915D  639,  643, 
644. 

The  commission  has  no  authority  to  order  a  repa- 
ration for  any  overcharge  arising  from  discrimina- 
tion in  special  contracts,  executed  prior  to  enact- 
ment of  public  utilities  statute  and  not  annulled  by 
proper  proceedings.  Taylor  v.  Northwest  L.  &  W. 
Co.  3  P.  U.  C.  I.  78,  93,  P.  U.  R.  1916A  372,  396. 

A  utility  will  be  authorized  to  waive  discount  not 
paid  during  discount  period  because  of  other  mis- 
understandings in  bill,  it  appearing  patron  is  en- 
titled to  discount  and  waiver  is  not  discriminatory. 
Re  S.  I.  W.  P.  Co.  3  P.  U.  C.  I.  165,  P.  U.  R. 
1916C  40. 

Railroad  company  may  grant  the  exclusive  right 
to  sell  papers  on  its  railway  station  platforms. 
O.  A.  G.  '15-16,  p.  43,  3  P.  U.  C.  I.  210. 

Burden  of  proof:  A  difference  in  rates  between 
branch  and  main  lines  is  a  prima  facie  case  of 
discrimination  and  the  burden  of  justification  is 
upon  the  defendant.  Peterson  v.  O.  S.  L.  Co.  2 
tJ.  U.  C.  I.  113,  117,  reaffirmed  on  rehearing  3  P.  U. 
C.   I.    71,   73,  P.   U.   R.   1915D  749,    753. 

A  railroad  company  sustains  burden  of  showing 
that  higher  rates  on  branch  line  than  on  main  line 
are  not  discriminatory  by  evidence  that  traffic  on 
main  line  is  remunerative  while  branch  line  is  con- 
ducted at  a  loss.  Peterson  v.  O.  S.  L.  Co.  (on  re- 
hearing) 3  P.  U.  C.  I.  71,  75,  76,  P.  U.  R.  1915D 
745,   756-8. 

Profitableness:  A  common  carrier  is  not  justi- 
fied in  discriminating  merely  because  it  cannot  earn 
a  proper  return  on  investment  without  discrimina- 
tion. Farmers'  Union  C.  M.  Co.  v.  O.  S.  L.  Co. 
1  P.   U.  C.  I.   114,    118. 

Reasonableness:  The  question  of  the  reasonable- 
ness of  the  rate  where  discrimination  is  involved 
is  not  material.  Farmers'  Union  C.  M.  Co.  v. 
O.   S.  L.   Co.   1  P.  U.  C.  I.   114,  121. 


106:61.  Profits.  Nothing  in  this  chapter  shall  be  taken  to  prohibit 
any  public  utility  from  itself  profiting,  to  the  extent  permitted  by  the 
commission,  from  any  economies,  efficiencies  or  improvements  which  it 
may  make,  and  from  distributing  by  way  of  dividends  or  otherwise  dis- 
posing of  the  profits  to  which  it  may  be  so  entitled,  and  the  commission 
is  authorized  to  make  or  permit  such  arrangement  or  arrangements  with 
any  public  utility  as  it  may  deem  wise  for  the  purpose  of  encouraging 
economies,  efficiencies,  or  improvements  and  securing  to  the  public  utility 
making  the  same  such  portion,  if  any,  of  the  profits  thereof,  as  the  com- 
mission may  determine.     ['13,  c.  61,  §  19,  p.  262.] 


Hist.     '13,  c.  61,  §  19,  p.  262. 

Comp.  leg. — Cal.  Identical :  Henning's  Gen.  L. 
act  3775,   §  20. 

Ariz.     Identical:     '12,  c.  90,  §20. 

Efficiency:  The  highest  rate  will  be  allowed  to 
the  utility  showing  highest  efficiency  and  greatest 
economy    and   furnishing    service    at    lowest   possible 


cost.      Taylor    v.    Northwest   L.    &   W.    Co.    3   P.    U. 
C.  I.   78,  88,  P.  U.  R.  1916A  372,   390. 

A  utility  reducing  operating  expenses  below  or- 
dinary by  efficient  management  or  which  develops 
a  community  and  thereby  its  business  is  entitled  to 
share  in  the  increased  earnings  directly  resulting. 
Sandpoint  v.  Sandpoint  W.  &  L.  Co.  3  P.  U.  C.  I. 
53,   64,  P.  U.  R.  1915F  445,  466. 
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Operating    expenses:      Items    allowed:      If    stock-  An    average    annual    operating    expense    of    43.23 

holders  prefer  to   apply  net  revenue  to  payment   of  per   cent  of  operating  revenue   of   water   plant  held 

exorbitant  salaries  rather  than  to  payment  of  divi-  excessive.      Sandpoint    v.    Sandpoint    W.    &    L.    Co. 

dends  they  have  the  right  to  do  so.      Coeur  d'Alene  3  P.  U.  C.  I.  53,  66,  P.  U.  R.   1915F  445,  468. 

v.  Interstate  U.  Co.  3  P.  U.  C.  I.  123,  129,  P.  U.  R.  Salary  paid  to  stockholder  in  excess  of  reasonable 

1916C   438,    448;    Coeur   d'Alene   v.   P.   U.    C.    (1916)  compensation    must  be   regarded    as   part   of   return. 

29   I.   508,   514,   160  P.   751.  Sandpoint  v.   Sandpoint  W.   &   L.  Co.  3  P.   U.  C.  I. 

In  fixing  operating  expenses  of  a  utility,  allowance  53,  66,  P.  U.  R.   1915F  445,  468. 

was  made  for  legal  advice.     Sandpoint  v.   Sandpoint  Principle  stated:     The  relation  established  by  law 

W.   &   L.   Co.   3  P.   U.  C.   I.   53,   67,  P.   U.   R.   1915F  between  utility  and  consumer  is  that  consumer  must 

445,   469.  pay   fair   return    on    value    of    assets    reasonably    ac- 

Operating  expenses:      Items  not   allowed:      In  es-  quired  and  necessary  for  accomplishment  of  utility's 

timating    operating    expenses    for    rate    making    no  object.     Federal   M.  etc.   Co.   v.   P.    U.   C.    (1914)    26 

allowance  will  be  made  for  maintenance  of  auxiliary  I.  391,  400,  143  P.  1173. 

unused   machinery.      Taylor   v.   Northwest    L.    &    W.  Rate  of  return:     The  rate  of  return  in  each  case 

Co.   3  P.   U.  C.  I.  78,  90,  P.   U.  R.   1916A  372,   391.  vill  be  determined  by  all  the  circumstances  in  that 

The  cost  to  a  utility  of  hearing  before  public  util-  case.      Re    Mullan   Waterworks    3    P.    U.    C.    I.    151, 

ities  commission  will  not  be  allowed  in  rate  making.  155,  P.  U.  R.   1916D  894,^901. 

Taylor    v.    Northwest    L.    &    W.    Co.    3    P.    U.    C.    I.  The  commission  will  not  adopt  a  fixed  per  centum 

78,  90,   P.   U.  R.    1916A  372,   392.  allowed  for  rate  of  return.     Sandpoint  v.  Sandpoint 

In  estimating  operating  expenses  for  rate  making  W.   &   L.  Co.   3  P.   U.  C.  I.   53,   64,  P.   U.   R.   1915F 

no  allowance  should  be  made  for  future  taxes  on  a  445,  466. 

greater  valuation  for  assessment  than  present  valu-  Return  of  30  per  cent  excessive  and  10  per  cent 
ation  determined  by  commission  when  such  has  been  fixed  as  amount  which  would  allow  reasonable  re- 
fixed  on  scientific  plan.  Taylor  v.  Northwest  L.  &  turn  in  operation  of  small  ferry.  Twin  Falls  Com. 
W.  Co.  3  P.  U.  C.  I.  78,  90,  P.  U.  R.  1918A  372,  Club.  v.  G.  S.  &  T.  F.  W.  P.  Co.  3  P.  U.  C.  I.  121, 
392.  122,   P.   U.   R.    1915E  660,   662. 

106:62.  Sliding  scale  of  charges:  Automatic  adjustment.  Nothing 
in  this  chapter  shall  be  taken  to  prohibit  a  corporation  or  person  engaged 
in  the  production,  generation,  transmission  or  furnishing  of  heat,  light, 
water  or  power,  or  telegraph  or  telephone  service,  from  establishing  a 
sliding  scale  of  charges :  Provided,  That  a  schedule  showing  such  scale  of 
charges  shall  first  have  been  filed  with  the  commission  and  such  schedule 
and  each  rate  set  out  therein  approved  by  it.  Nothing  in  this  chapter  shall 
be  taken  to  prohibit  any  such  corporation  or  person  from  entering  into 
an  arrrangement  for  a  fixed  period  for  the  automatic  adjustment  of 
charges  for  heat,  light,  water  or  power  or  telegraph  or  telephone  service, 
in  relation  to  the  dividends  to  be  paid  to  stockholders  of  such  corporation, 
or  the  profit  to  be  realized  by  such  person:  Provided,  That  a  schedule 
showing  the  scale  of  charges  under  such  arrangements  shall  first  have 
been  filed  with  the  commission  and  such  schedule  and  each  rate  set  out 
therein  approved  by  it.  Nothing  in  this  section  shall  prevent  the  com- 
mission from  revoking  its  approval  at  any  time  and  fixing  other  rates  and 
charges  for  the  product  or  commodity  or  service,  as  authorized  by  this 
chapter.     ['13,  c.  61,  §  20,  p.  262.] 

Hist.     '13,  c.  61,  §  20,  p.  262.  where    the    extent    of    the    load    factor   is    considered 

Comp.    leg.— Cal.     Identical:      Henning's   Gen.   L.  the  P?wer  company  stands  in  the  position  of  guar- 

&ct  3775     §  21.  anteeing  to  its  customers  amount  of  current  which 

.    .       '    '       '      ,        ,„„  _-     _     "  the  customer  undertakes  to  consume.     Marsh  M.  Co. 

Ariz.     Identical:.     12,  c.  90,   §  21.  v<  Washington  W.  P.  Co.  2  P.  U.  C.  I.  149,   156. 
Contracts    based    on    load    factor:       In     contracts 

106:63.      Interchange   of   traffic:      Duty   of   establishing  joint   rates. 

Every  common  carrier  shall  afford  all  reasonable,  proper  and  equal  facili- 
ties for  the  prompt  and  efficient  interchange  and  transfer  of  passengers, 
tonnage  and  cars,  loaded  or  empty,  between  the  lines  owned,  operated, 
controlled  or  leased  by  it,  and  the  lines  of  every  other  common  carrier,  and 
shall  make  such  interchange  and  transfer  promptly  without  discrimina- 
tion between  shippers,  passengers  or  carriers  either  as  to  compensation 
charged,  service  rendered  or  facilities  afforded.  Every  railroad  corpora- 
tion shall  receive  from  every  other  railroad  corporation  at  any  point  of  con- 
nection, freight  cars  of  proper  standard  and  in  proper  condition,  and  shall 
haul  the  same  either  to  destination,  if  the  destination  be  upon  the  lines 
owned,  operated  or  controlled  by  such  railroad  corporation,  or  to  a  point 
of  transfer  according  to  route  billed,  if  the  destination  be  upon  the  line 
of  some  other  railroad  corporation. 

Nothing  in  this  section  contained  shall  be  construed  as  in  any  other 
wise  limiting  or  modifying  the  duty  of  a  common  carrier  to  establish  joint 
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rates,  fares  and  charges  for  the  transportation  of  passengers  and  prop- 
erty over  the  lines  owned,  operated,  controlled  or  leased  by  it  and  the  lines 
of  other  common  carriers  nor  as  in  any  manner  limiting  or  modifying  the 
power  of  the  commission  to  require  the  establishment  of  such  joint  rates, 
fares  and  charges.     ['13,  c.  61,  §  21a,  p.  263.] 

Hist.     '13,  c.  61,  §  21a,  p.  263.  company    constructs    thereon    a    dock    or    wharf    for 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.  use  in  receiving  and  discharging  freight  and  passen- 

act  3775     §  22a.  gers  from  boats  and  for  forwarding  through  freight 

.    .       '    '  '  ,  „  and   passengers,   and  the   same   is  in   fact  used  both 

Ariz.     Analogous:       11,  c.  90,   §  22a.  jn  carrying  on  through  business  and  local  business, 

Md.     Analogous  to  fl  2 :     '10,  c.   180,   §  18.  such   dock   or   wharf    is   a   public    "facility"    for  the 

N.   Y.     Identical   with   H  2 :      '10    c.   480     §  35.  transportation  of  freight  and  passengers  within  the 

*   ,  ...      .     ...A  "    .  '        ,  "  purview    and    meaning    of    Const.    XI,    6,    and    such 

Dock    a    public    facility:      Where    a   railroad   com-  raiir0ad    company    cannot    make    any    undue    or   un- 

pany  acquired  20  acres  of  station  grounds  under  the  reasonable    discrimination    between    competing    boat 

provisions  of  the  act  of  congress  of  March  3.   1875,  ,ines  engaged  in  the  same  kind  01   class  of  business 

C   a,PcceL15*2*  1-  (¥*  S-  C°mp-   StatS-   1901'  with  such  railroad  company.     Coeur  d'Alene  etc.  Co. 

p.   1568)     for  occupation  and  use   as  a  common  car-  v    Ferren   (1912)   22  I.  752,   128  P.  565,  43  L.  R.  A. 

ner,    and    such   grounds    are   so   situated    as  to   abut  /-^    g  \    ggg 
upon   a  navigable    lake   or  body  of  water,   and   such 

106:64.  Interchange  of  telephone  and  telegraph  messages.  Every 
telephone  corporation  and  telegraph  corporation  operating  in  this  state 
shall  receive,  transmit,  and  deliver,  without  discrimination  or  delay,  the 
conversations  and  messages  of  every  other  telephone  or  telegraph  corpora- 
tion with  whose  line  a  physical  connection  may  have  been  made,  or  ordered 
by  the  commission.     ['13,  c.  61,  §  21b,  p.  263.] 

Hist.     '13,  c.  61,   §  21b,  p.  263.  Ariz.     Analogous:      '12,  c.  90,   §  22b. 

Comp.  leg. — Cal.     Analogous :     Henning's  Gen.  L.  N.  Y.     Analogous :     '09,  c.  219,  §  103. 

act  3775,  §  22b.  Wash.     Analogous:     "11,  c.  117,  §  46. 

106:65.  False  billing.  No  common  carrier,  or  any  officer  or  agent 
thereof,  or  any  person  acting  for  or  employed  by  it,  shall,  by  means  of 
known  false  billing,  classification,  weight,  weighing  or  report  of  weight, 
or  by  any  other  device  or  means,  assist,  suffer  or  permit  any  corporation 
or  person  to  obtain  transportation  for  any  person  or  property  between 
points  within  this  state  at  less  than  the  rates  and  fares  then  established 
and  in  force  as  shown  by  the  schedules  filed  and  in  effect  at  the  time.  No 
person  or  corporation,  or  any  officer,  agent,  or  employee  of  a  corporation 
shall,  by  means  of  false  billing,  false  or  incorrect  classification,  false 
weight  or  weighing,  false  representation  as  to  contents  or  substances  of 
a  package,  or  false  report  or  statement  of  weight,  or  by  any  other  device 
or  means,  whether  with  or  without  the  consent  or  connivance  of  a  com- 
mon carrier  or  any  of  its  officers,  agent  or  employees,  seek  to  obtain  or 
obtain  such  transportation  for  such  property  at  less  than  the  rates  then 
established  and  in  force  therefor. 

Hist.     '13,   c.  61,    §  22a,  p.   264;  "affect"  corrected  Md.     Analogous:      '10,  c.   180,   §17. 

to   "effect."  N_  y.     Analogous:     '10,  c.  480,  §34. 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.  Qre#     Analogous:     '07,  c.  53,  §50. 

act  3775,  §  23a.  „r     .         .      7  ,'  !,„.»« 

', "      ..     ,       ,„„         „„    e  nn  Wash.     Analogous:     '11,  c.   117,   §23. 

Ariz.     Identical :     '12,  c.  90,  §  23a. 

106:66.  False  claim  for  damages.  No  person  or  corporation,  or 
any  officer,  agent  or  employee  of  a  corporation,  shall  knowingly,  directly  or 
indirectly,  by  any  false  statement  or  representation  as  to  cost  or  value, 
or  the  nature  or  extent  of  an  injury,  or  by  the  use  of  any  false  billing,  bill 
of  lading,  receipt,  voucher,  roll,  accounts,  claim,  certificate,  affidavit  or 
deposition,  or  upon  any  false,  fictitious  or  fraudulent  statement  or  entry, 
obtain  or  attempt  to  obtain  any  allowance,  rebate,  or  payment  for  damage 
in  connection  with  or  growing  out  of  the  transportation  of  persons  or 
property,  or  an  agreement  to  transport  such  persons  or  property,  whether 
with  or  without  the  consent  or  connivance  of  a  common  carrier  or  any  of 
its  offices,  agents  or  employees;  nor  shall  any  common  carrier,  or  any 
officer,  agent  or  employee  thereof,  knowingly  pay  or  offer  to  pay  any  such 
allowance,  rebate  or  claim  for  damage.     ['13,  c.  61,  §  22b,  p.  265.] 

Hist.     '13,  c.  61,  §  22b,  p.  265.  Ariz.     Identical:     '12,  c.  90,  §  23b. 

Comp.   leg. — Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:     '11,  c.  117,  §23. 

act  3775,   §  23b. 
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106:67.  Long  and  short  haul.  No  common  carrier  subject  to  the 
provisions  of  this  chapter  shall  charge  or  receive  any  greater  compensa- 
tion in  the  aggregate  for  the  transportation  of  persons  or  of  a  like  kind 
of  property  for  a  shorter  than  for  a  longer  distance  over  the  same  route 
or  line  in  the  same  direction,  within  this  state,  the  shorter  being  included 
within  the  longer  distance,  or  charge  any  greater  compensation  as  through 
rate  than  the  aggregate  to  the  intermediate  rates;  but  this  shall  not  be 
construed  as  authorizing  any  such  common  carrier  to  charge  or  receive  a 
greater  compensation  for  a  shorter  than  for  a  longer  distance  or  haul  over 
the  same  line  or  route  in  the  same  direction.  Upon  application  to  the  com- 
mission such  common  carrier  may,  in  special  cases,  after  investigation, 
be  authorized  by  the  commission  to  charge  less  for  a  longer  than  for  a 
shorter  distance  for  the  transportation  of  persons  or  property,  and  the 
commission  may  from  time  to  time  prescribe  the  extent  to  which  such 
carrier  may  be  relieved  from  the  operation  and  requirements  of  this  sec- 
tion.    ['13,  c.  61,  §  23a,  p.  264.] 

Hist.     '13,  c.  61,   §  23a,  p.   264.  N.  Y.     Analogous:     '10,  c.  480,   §  36. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:      '11,   c.   117,   §22. 

act  3775,   §  24a.  Cited:      Marsh   M.    Co.    v.    Washington    W.    P.    Co. 

Ariz.     Analogous:     '12,  c.  90,   S  24a.  2   P.   U.  C.   I.   149,  159. 

Md.     Analogous:     '10,  c.   180,   §  19. 

106:68.  Telephone  and  telegraph  companies:  Long  and  short  dis- 
tance service.  No  telephone  or  telegraph  corporation  subject  to  the  pro- 
visions of  this  chapter  shall  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transmission  of  any  long  distance  message  or 
conversation  for  a  shorter  than  for  a  longer  distance  over  the  same  line 
or  route  in  the  same  direction,  within  this  state,  the  shorter  being  in- 
cluded within  the  longer  distance,  or  charge  any  greater  compensation  for 
a  through  service  than  the  aggregate  of  the  intermediate  rates  or  tolls 
subject  to  the  provisions  of  this  chapter;  but  this  shall  not  be  construed 
as  authorizing  any  such  telephone  or  telegraph  corporation  to  charge  and 
receive  as  great  a  compensation  for  a  shorter  as  for  a  longer  distance. 
Upon  the  application  to  the  commission  a  telephone  or  telegraph  corpora- 
tion may,  in  special  cases,  after  investigation,  be  authorized  by  the  com- 
mission to  charge  less  for  a  longer  than  for  a  shorter  distance  service  for 
the  transmission  of  messages  or  conversations,  and  the  commission  may 
from  time  to  time  prescribe  the  extent  to  which  such  telephone  or  tele- 
graph corporation  may  be  relieved  from  the  operation  and  requirements 
of  this  section.     ['13,  c.  61,  §  23b,  p.  265.] 

Hist.  '13,  c.  61,  §  23b,  p.  265.  new  schedule  proposing  to  adopt  the  one  minute 
Comp.  leg.— Cal.  Identical :  Henning's  Gen.  L.  initiatory  plan  whereby  existing  rates  would  be 
act  3775  §  24b.  raised  In  some  cases,  though  it  was  alleged  the 
a  •  ' tj  J.-'  i  )<■  nn  o  „,,  schedule  would  eliminate  existing  discriminatory 
Ariz.  Identical :  12,  c.  90,  §  24b.  rate8  and  violations  of  long  and  short  distance  re- 
Wash.  Analogous:  '11,  c.  117,  §44.  quirements.  Re  P.  T.  &  T.  Co.  2  F.  U.  C.  I.  89, 
New   schedule  denied:      A  company  was   denied  a       tJl»  ^*#  ^»  ®»  1915B  943,  944. 

106:69.  Railroads:  Switch  connection.  Any  railroad  company 
subject  to  the  provisions  of  this  chapter,  upon  application  of  any  lateral, 
branch  line  of  railroad  or  of  any  shipper  tendering  traffic  for  transporta- 
tion, shall  construct,  maintain  and  operate  upon  reasonable  terms  a  switch 
connection  with  any  such  lateral,  branch  line  of  railroad  or  private  side- 
track, which  may  be  constructed  to  connect  with  its  railroad,  where  such 
connection  is  reasonably  practicable  and  can  be  put  in  with  safety,  and 
will  furnish  sufficient  business  to  justify  the  construction  and  mainte- 
nance of  the  same ;  and  shall  furnish  cars  for  the  movement  of  such  traffic 
to  the  best  of  its  ability,  without  discrimination  in  favor  of  or  against  any 
such  shipper.     ['13,  c.  61,  §  24a,  p.  265.] 

Hist.     '13,  c.  61,  §  24a,  p.  265.  spur    track    denied    in    this    case    on    ground    of    in- 

Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.  creasing  hazard  of  train  operations  and  obstruction 

„„t   Q77K    g  9R9  of  view  in  location.     Peterson  v.  Camas  Prairie  Ry. 

act  3775,  fZ5a.  Co.  2  P.   U.  C.  I.    168,   170. 
Reasonableness:       Safety:       An     application     for 
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106:70.  Railroads:  Spurs.  Under  the  conditions  specified  in  the 
proviso  in  section  69  hereof,  every  railroad  corporation,  upon  the  appli- 
cation of  any  corporation  or  person  being  a  shipper  or  receiver  or  con- 
templated shipper  or  receiver  of  freight,  or  when  ordered  by  the  commis- 
sion, shall  construct  upon  its  right  of  way  a  spur  or  spurs  for  the  purpose 
of  receiving  and  delivering  freight  thereby  and  shall  receive  and  deliver 
freight  thereby.     ['13,  c.  61,  §  24b,  p.  265.] 

Hist.     '13,   c.   61,   §  24b,  p.   265. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 
act  3775,   §  25b. 

106:71.      Street  and  interurban  railroads:      Fares:      Transfers.      No 

street  or  interurban  railroad  corporation  shall  charge,  demand,  collect  or 
receive  more  than  5  cents  for  one  continuous  ride  in  the  same  general 
direction  within  the  corporate  limits  of  any  city  or  village,  except  upon  a 
showing  before  the  commission  that  such  greater  charge  is  justified: 
Provided,  That  until  the  decision  of  the  commission  upon  such  showing, 
a  street  or  interurban  railroad  corporation  may  continue  to  demand,  col- 
lect and  receive  the  fare  in  effect  on  January  2,  1913,  or  at  the  time  the 
commission  acquires  as  to  such  corporation  the  power  to  fix  fares  within 
such  city  or  village.  Every  street  or  interurban  railroad  corporation  shall, 
upon  such  terms  as  the  commission  shall  find  to  be  just  and  reasonable, 
furnish  to  its  passengers  transfers  entitling  them  to  one  continuous  trip 
in  the  same  general  direction  over  and  upon  the  portions  of  its  lines  within 
the  same  city  or  village  not  reached  bv  the  originating  car.  ['13,  c.  61, 
§  25,  p.  266.] 

Hist.     '13,  c.  61,  S  25,  p.  266.  Ariz.     Analogous:      '12,  c.  90,   §  27. 

Comp.  leg. — Cal.      Analogous:      Henning's   Gen.   L.  Wash.      Analogous:      '11,   c.   117,   §25. 

aot  3775,  §  27. 

ARTICLE  4. 
REGULATION  OF  MOTOR  BUSSES. 

106:72.  Motor  bus  license.  No  common  carrier  mentioned  in  sub- 
section 3  of  section  13  hereof  shall  begin  the  business  of  carrying  either 
freight  or  passengers  or  both  until  such  carrier  shall  have  first  obtained 
under  such  rules  and  regulations,  as  may  be  prescribed  by  the  public  utili- 
ties commission,  a  license  from  such  commission  to  do  business  as  such 
common  carrier,  and  for  such  license  such  common  carrier  engaged  in  the 
business  of  carrying  passengers  shall  pay  for  each  automobile;  auto  stage, 
motor  bus  or  motor  vehicle  owned,  used  or  operated  by  him  in  such  busi- 
ness having  a  capacity  of  not  to  exceed  five  passengers,  the  sum  of  $25  per 
annum;  having  a  capacity  exceeding  five  passengers  and  not  exceeding 
seven  passengers,  the  sum  of  $30  per  annum ;  having  a  capacity  exceeding 
seven  passengers  and  not  exceeding  twelve  passengers,  the  sum  of  $40 
per  annum,  and  having  a  capacity  exceeding  twelve  passengers,  the  sum 
of  $50  per  annum.  And  any  such  common  carrier  engaged  in  the  busi- 
ness of  carrying  freight  shall  pay  for  such  license  for  each  automobile, 
auto  stage,  motor  vehicle  or  motor  truck  owned,  used  or  operated  by  such 
carrier  in  such  business  and  having  a  capacity  not  to  exceed  one  ton,  the 
sum  of  $25  per  annum ;  having  a  capacity  exceeding  one  ton  and  not  ex- 
ceeding two  tons,  the  sum  of  $30  per  annum ;  having  a  capacity  exceeding 
two  tons  and  not  exceeding  three  tons,  the  sum  of  $40  per  annum,  and 
having  a  capacity  exceeding  three  tons,  the  sum  of  $50  per  annum.  And 
each  automobile,  auto  stage,  motor  bus,  motor  vehicle  or  motor  truck  used 
in  the  business  of  common  carrier  shall  bear  in  a  conspicuous  place  a 
license  plate  having  a  number  thereon  corresponding  to  the  number  of 
the  license  issued  to  such  common  carrier  owning,  using  or  operating  such 
automobile,  auto  stage,  motor  bus,  motor  vehicle  or  motor  truck  for  such 
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business  and  having  the  words  "State  of  Idaho,  motor  bus  license"  and 
also  the  year  of  issue  thereon,  and  such  license  plate  shall  be  furnished 
free  to  such  common  carrier  by  the  public  utilities  commission  and  be  of 
such  design  as  may  be  prescribed  by  such  commission :  Provided,  however. 
If  such  license  is  issued  during  the  months  of  January,  February  or  March 
of  any  year  the  grantee  thereof  shall  pay  the  full  license  fee,  as  herein 
provided  for,  and  if  issued  during  the  months  of  April,  May  or  June  in 
any  year,  the  grantee  thereof  shall  pay  therefor  three-fourths  of  the 
annual  license  fee  as  herein  provided  for,  and  if  issued  during  the  months 
of  July,  August  or  September  of  any  year,  the  grantee  thereof  shall  pay 
one-half  of  the  annual  license  fee  as  herein  provided  for,  and  if  issued 
during  the  months  of  October,  November  or  December  of  any  year,  the 
grantee  thereof  shall  pay  one-fourth  of  the  annual  license  fee  as  herein 
provided  for. 

Hist.      '13,    c.    61,    §  76a,    enacted    '17,    c.    161,    §2,  Ariz.     Analogous:      '12,   c.  90,   §  17a   (1). 

subd.   76a,   p.   489;   "month"   pluralized.  Md      Analogous:     '10,  c.  180,  §16. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 
t  3775,  §  17a  (1). 

106:73.  Bond  for  motor  bus.  A  common  carrier  of  the  class  men- 
tioned in  subsection  3  of  section  13  hereof  owning,  using  or  operating  five 
or  less  automobiles,  auto  stages,  motor  busses,  motor  vehicles  or  motor 
trucks  in  such  business  of  such  common  carrier  before  engaging  in  or 
commencing  such  business  must  execute  a  bond  in  the  sum  of  $5000  pay- 
able to  the  state  of  Idaho,  with  one  or  more  sureties  to  be  approved  by 
the  public  utilities  commission,  and  file  the  same  with  such  commission, 
and  any  such  common  carrier  owning,  using  or  operating  more  than  five 
automobiles,  auto  stages,  motor  busses,  motor  vehicles  or  motor  trucks  in 
the  business  of  such  common  carrier  shall  execute  and  file  a  like  bond  in 
the  sum  of  $10,000.  Such  bond  shall  be  for  the  benefit  of  any  person  in- 
jured by  the  negligence  of  such  common  carrier  as  the  interest  of  such 
injured  person  therein  may  appear.  If  any  such  bond,  by  reason  of  a 
recovery  against  the  same  or  for  any  other  reason,  shall  become  insuffi- 
cient, such  common  carrier  within  30  days  after  being  notified  by  the 
public  utilities  commission  shall  file  with  such  commission  such  other 
bond  as  may  be  required  by  such  commission,  and  a  failure  so  to  do  shall 
operate  to  revoke  the  license  granted  to  such  person  failing  to  file  such 
additional  bond,  as  hereinbefore  required.  ['17,  c.  161,  §  2,  subd.  76b, 
p.  490.] 

Hist.  '13,  c.  61,  §  76b,  enacted  '17,  c.  161,  §  2, 
subd.    76b,    p.    490. 

106:74.  Rules  for  motor  bus  service.  The  commission  shall  pre- 
scribe rules  and  regulations  to  insure  safe  and  convenient  service  by  such 
common  carriers  of  the  class  mentioned  in  subsection  3  of  section  13  here- 
of, which  rules  and  regulations  may  be  changed  from  time  to  time  and 
shall  have  the  force  and  effect  of  orders  of  said  commission. 

Hist.  '13,  c.  61,  §  76c,  enacted  '17,  c.  161,  §  2, 
subd.  76c,  p.  491.  Time  of  taking  effect  omitted  as 
obsolete. 

106:75.  Payment  of  license  fees.  The  license  fees  provided  for  in 
section  72  of  this  chapter  shall  be  payable  to  the  county  assessor  in  the 
county  in  which  any  common  carrier  mentioned  in  subsection  3  of 
section  13  hereof  applying  for  such  license  has  his  or  its  prin- 
cipal office  and  in  the  manner  provided  for  the  collection  of  the  state  auto- 
mobile registration  fees,  and  such  license  fees  shall  be  paid  over  by  such 
assessor  to  the  county  treasurer  and  be  apportioned  and  distributed  in 
like  manner.  The  commission  shall  provide  such  assessor  with  application 
blanks  for  such  license  and  the  applicant  therefor  shall,  at  the  time  of 
making  such  payment,  be  given  a  receipt  therefor,  and  shall  make  appli- 

611 


106  :76  public  utilities 

cation  for  such  license,  which  application,  together  with  a  duplicate  re- 
ceipt for  the  fees  paid  by  such  applicant,  shall  be  forwarded  by  such 
assessor  to  the  public  utilities  commission:  Provided,  That  if  for  any 
reason  said  license  is  refused,  such  fee  shall  be  refunded  to  such  applicant. 
['17,  c.  161,  §  2,  subd.  76d,  p.  491.] 

Hist.      '13,    c.    61,    §  76d,    enacted    '17,    c.    161,    §  2, 
subd.   76d,   p.   491. 

ARTICLE  5. 
REPORTS  BY  PUBLTC  UTILITIES. 

106:76.  Information  to  be  furnished.  Every  public  utility  shall  fur- 
nish to  the  commission,  in  such  form  and  such  detail  as  the  commission 
shall  prescribe,  all  tabulations,  computations  and  all  other  information 
required  by  it  to  carry  into  effect  any  of  the  provisions  of  this  chapter  and 
shall  make  answers  to  the  best  of  their  knowledge,  to  all  questions  sub- 
mitted by  the  commission.     ['13,  c.  61,  §  26a,  p.  266.] 

Hist.      '13,  c.   61,   §  26a,  p.   266.  Ariz.     Analogous:     '12,  c.  90,  §  28a. 

Comp.   leg. — Cal.     Analogous:      Henning's  Gen.   L.  Ore.      Analogous:      '11,  c.   279,    ^  40. 

*ct   3775,   §  28a. 

106:77.  Blanks.  Every  public  utility  receiving  from  the  commission 
any  blanks,  with  directions  to  fill  the  same,  shall  cause  the  same  to  be  prop- 
erly filled  out  so  as  to  answer  fully  and  correctly  each  question  propounded 
therein;  in  case  it  is  unable  to  answer  any  question,  it  shall  give  a  good 
and  sufficient  reason  for  such  failure.     ['13,  c.  61,  §  26b,  p.  266.] 

Hist.     '13,  c.  61,   S  26b,  p.  266.  Ariz.     Identical:     '12,  c.  90,  §  28b. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Ore.     Analogous:      '07,  c.   53,    §40 

act   3775,   §  28b. 

106:78.  Copies  of  maps  and  records  to  be  furnished.  Whenever  re- 
quired by  the  commission  every  public  utility  shall  deliver  to  the  commis- 
sion copies  of  any  and  all  maps,  profiles,  contracts,  agreements,  franchises, 
reports,  books,  accounts,  papers  and  records  in  its  possession  or  in  any 
way  relating  to  its  property  or  affecting  its  business  containing  evidence 
relating  to  the  merits  of  or  pertinent  to  the  hearing  of  any  issue  pending 
before  the  commission.     ['13,  c.  61,  §  26c,  p.  266.] 

Hist.     '13,  c.    61,    §  26c,  p.   266.  Ariz.     Analogous:      '12,   c.  90,    S  28c. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Md.     Analogous:      '10,   c.   180,   §30. 

net  3775,    §  28c.  0re      Analogous:     '11,  c.  279,   §40. 

106:79.  Disclosure  of  confidential  information  a  felony.  No  infor- 
mation furnished  to  the  commission  by  a  public  utility  except  such  matters 
as  are  specifically  required  to  be  open  to  public  inspection  by  the  pro- 
visions of  this  chapter,  shall  be  open  to  the  public  inspection  or  made 
public  except  on  order  of  the  commission,  or  by  the  commission  or  a  com- 
missioner in  the  course  of  a  hearing  or  proceeding.  Any  commissioner, 
officer  or  employee  of  the  commission  who,  in  violation  of  the  provisions 
of  this  section,  divulges  any  such  information  shall  be  guilty  of  felony. 

Hist.     '13,  c.  61,  §  26d,  p.  266  ;  "commissioner"  in  Who   may   inspect:      The   language   of   this   section 

first    line    changed    to    "commission"    to    conform    to  tends   to    show    that   only   a   member,    officer   or   em- 

onrolled  bill.  p'.oyee   of  the   commission    is  given   the    right   of  in- 

Comp.  leg.— Cal.  Analogous:  Henning's  Gen.  L.  spection  Federal  M  etc.  Co.  v.  P.  U.  C.  (1914) 
act  3775,   §  28d.  L    39L   143  P-   1173- 

Ariz.     Analogous:      '12,   c.  90,   §  28d. 

106:80.  Annual  report.  Every  public  utility  shall  file  an  annual 
report  with  the  commission,  verified  by  the  oath  of  an  officer  thereof.  The 
verification  shall  be  to  the  best  of  said  official's  knowledge,  information 
and  belief.  The  commission  shall  prescribe  the  form  of  such  report  and 
the  character  of  the  information  to  be  contained  therein,  and  may  from 
time  to  time  make  such  changes  and  such  additions  in  regard  to  the  form 
and  contents  thereof  as  it  may  deem  proper,  and  on  or  before  June  30  in 
each  year  shall  furnish  a  blank  form  for  such  annual  reports  to  every 
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public  utility.  The  contents  of  such  reports  and  the  form  thereof  shall 
conform,  as  nearly  as  may  be,  in  the  case  of  public  utilities  subject  to  an 
act  of  congress,  entitled  ''An  act  to  regulate  commerce,,,  approved  Feb- 
ruary 4,  1887,  and  the  acts  amendatory  thereof  and  supplementary  thereto, 
to  that  required  by  the  interstate  commerce  commission ;  and  the  commis- 
sion may  also  require  the  report  to  contain  such  additional  information 
as  is  reasonably  practicable  for  the  public  utility  to  furnish  in  relation  to 
rates  or  regulations  concerning  fares,  rates,  agreements  or  contracts 
affecting  the  same,  so  far  as  such  rates  or  regulations  pertain  to  transpor- 
tation within  this  state.  In  case  it  is  unable  to  give  such  information,  it 
shall  give  a  good  and  sufficient  reason  for  such  failure.  When  the  report 
of  such  corporation  is  defective,  or  believed  to  be  erroneous,  the  commis- 
sion shall  notify  the  corporation  or  person  to  amend  the  same  within  the 
time  prescribed  by  the  commission.  The  originals  of  the  reports  subscribed 
to  and  sworn  to  as  prescribed  by  law,  shall  be  filed  on  or  before  the  30th 
day  of  September  in  each  year  and  preserved  in  the  office  of  the  commis- 
sion. The  commission  may  extend  the  time  for  making  and  filing  such 
report  for  a  period  not  exceeding  60  days. 

Provided,  That  the  commission  may  in  its  discretion,  prescribe  an  ab- 
breviated or  modified  form  for  such  annual  report,  to  be  used  by  persons 
or  corporations  who  operate  or  control  any  plant  or  system  for  distributing 
electric  current  but  who  do  not  generate  such  current,  or  by  persons  or 
corporations  who  operate  on  a  small  scale  or  serve  a  small  community  of 
persons. 

Hist.  '13,  c.  61,  §  27,  p.  267;  am.  '15,  c.  101,  §  1, 
p.  239.  "If"  omitted  preceding  "in  case  it  is  un- 
able." 

Comp.  leg. — Cal.  Analogous :  Henning's  Gen.  L. 
act  3775,  §  29a. 

106:81.  Compliance  with  commission's  orders.  Every  public  utility 
shall  obey  and  comply  with  each  and  every  requirement  of  every  order, 
decision,  direction,  rule  or  regulation  made  or  prescribed  by  the  commis- 
sion in  the  matters  herein  specified,  and  shall  do  everything  necessary  or 
proper  in  order  to  secure  compliance  with  and  observance  of  every  such 
order,  decision,  direction,  rule  or  regulation  by  all  of  its  officers,  agents 
and  employees.     ['13,  c.  61,  §  28,  p.  267.] 


Ariz.     Analogous:      '12,  c.  90,   §  29a. 
Md.     Analogous:     '10,  c.  180,  §  21. 
Wash.     Analogous:     '11,  c.   117,   §78. 


Hist.     '13,  c.  61,  §  28,  p.  267. 

Comp.  leg. — Cal.     Analogous :     Henning's  Gen.  L. 
act.    3775,   §  30. 

Ariz.     Analogous:      '12,   c.   90,   §30. 
Md.     Analogous:      '10,   c.   180,    §§28,   38. 


N.    Y. 

102   (1). 

Wash.     Analogous 


Analogous:       '10,    c.    480,    §§26     (1),    73, 
'11,  c.   117,   §  94. 


ARTICLE  6. 
POWERS  AND  DUTIES  OF  PUBLIC  UTILITIES  COMMISSION. 

106:82.  Investment  of  authority.  The  public  utilities  commission 
is  hereby  vested  with  power  and  jurisdiction  to  supervise  and  regulate 
every  public  utility  in  the  state  and  to  do  all  things  necessary  to  carry  out 
the  spirit  and  intent  of  the  provisions  of  this  chapter.  ['13,  c.  61,  §  29, 
p.  268.] 


Hist.     '13,  c.   61,   §  29,   p.   268. 

Comp.  leg. — Cal.  Analogous:  Henning's  Gen.  L. 
act   3775,   §  31. 

Ariz.     Analogous:     '12,  c.  90,   §31. 

Md.     Analogous:      '10,  c.   180,   §52. 

Ore.     Analogous:     '11,  c.  79,  §6. 

Cited:  Federal  M.  etc.  Co.  v.  P.  U.  C  (1914) 
2€    I.   391,   143  P.   1173. 

Constitutionality :  The  legislature  has  power  to 
regulate  and  supervise  public  service  companies. 
Idaho  P.  &  L.  Co.  v.  Blomquist  (1914)  26  I.  222, 
141   P.   1083,  Ann.  Cas.   1916E  282. 


Jurisdiction:  The  use  of  a  public  utility  as  ap- 
pyling  in  this  state  is  a  public  use  furnished  for 
compensation  within  this  state,  and  if  a  concern  is 
a  public  utility  as  defined  in  said  act  it  is  subject 
to  the  control,  jurisdiction  and  regulation  of  this 
commission.  Mtn.  States  etc.  Co.  v.  Project  Mut. 
etc.  Co.  P.  U.  C  I.  Case  F143,  Order  377,  P.  U.  R. 
L916F   370,   374. 

Monopolies:  The  constitutional  prohibition  of  mo- 
nopolies did  not  have  in  view  a  public  utility  cor- 
poration governed  and  controlled  by  law  for  the  best 
interests  of  the  people.  Idaho  P.  &  L.  Co.  v.  Blom- 
ouist  (1914)  26  I.  222,  141  P.  1083,  Ann.  Cas.  1916E 
282. 
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PUBLIC  UTILITIES 


The  antitrust  statute  has  now  been  superseded,  in  The    merger   of    five    hydroelectric    companies    into 

so  far  as  public  utilities  over  which  the  commission  one  large  operating  company  held  to  inure  to  benefit 

has  been  given  direct  control  are  concerned,  by  the  of  public  and  investors,  since  commission  has  ample 

policy  which  recognizes  monopolies  under  the  regu-  "ower    under    the    public    utilities    law    to    regulate 

latory  powers  of  the  commission.     Re  Merger  Hydro-  rates  and  service.     Re  Merger  Hydroelectric  Cos.   2 

electric  Cos.  2  P.  U.  C.  I.  260,  267,  P.  U.  R.   1915F  P.  U.  C.  I.  260,  266,  P.   U.  R.  1915F  876,  878-90. 
876,   879  ;    (con.   op.)    O.  A.  G.,   P.  U.  R.   1915F  880, 
S83. 

106:83.  Determination  of  rates.  Whenever  the  commission,  after 
a  hearing  had  upon  its  own  motion  or  upon  complaint,  shall  find  that  the 
rates,  fares,  tolls,  rentals,  charges  or  classifications,  or  any  of  them,  de- 
manded, observed,  charged  or  collected  by  any  public  utility  for  any 
service  or  product  or  commodity,  or  in  connection  therewith,  including  the 
rates  or  fares  for  excursions  or  commutation  tickets,  or  that  the  rules, 
regulations,  practices,  or  contracts  or  any  of  them,  affecting  such  rates, 
fares,  tolls,  rentals,  charges  or  classifications,  or  any  of  them,  are  unjust, 
unreasonable,  discriminatory  or  preferential,  or  in  any  wise  in  violation 
of  any  provision  of  law,  or  that  such  rates,  fares,  tolls,  rentals,  charges 
or  classifications  are  insufficient,  the  commission  shall  determine  the  just, 
reasonable  or  sufficient  rates,  fares,  tolls,  rentals,  charges,  classifications, 
rules,  regulations,  practices  or  contracts  to  be  thereafter  observed  and  in 
force  and  shall  fix  the  same  by  order  as  hereinafter  provided,  and  shall, 
under  such  rules  and  regulations  as  the  commission  may  prescribe,  fix  the 
reasonable  maximum  rates  to  be  charged  for  water  by  any  public  utility 
coming  within  the  provisions  of  this  chapter  relating  to  the  sale  of  water. 
['13,  c.  61,  §  30a,  p.  268.] 


Hist.     '13,  c.  61,  §  30a,  p.  268. 

Comp.  leg. — Cal.     Analogous :      Henning's  Gen.  L. 

net  3775,   §  32a. 

Ariz.     Analogous:      '12,   c.  90,  §  32a. 

Md.     Analogous:      '10,  c.   180,   §23. 

N.  Y.  Analogous:  '10,  c.  480,  §§49  (1),  66  (5), 
97    (1). 

Ore.     Analogous:     '07,  c.  53,  §§28,  42. 

Wash.     Analogous:      '11,  c.   117,   §§53-6. 

Cross  ref.  Determination  of  valuation  for  purpose 
of  rate  making:      106:103. 

State  regulation:  The  state  has  the  right  to 
regulate  rates  charged  by  public  service  corpora- 
tions. Hatch  v.  Consumers  Co.  (1909)  17  I.  204, 
104  P.  670,  40  L.  R.  A.  (N.  S.)  263,  32  S.  C  R. 
465,  224  U.  S.  148. 

Same:  Delegation  of  power:  The  authority  to 
determine  what  is  a  reasonable  rate  is  purely  ad- 
ministrative and  can  be  delegated  and  was  delegated 
to  the  commission  in  the  public  utilities  act.  Idaho 
P.  &  L.  Co.  v.  Blomquist  (1914)  26  I.  222,  141  P. 
1083,   Ann.   Cas.   1916E   282. 

Rate  making:  Rule  of  reasonableness:  The  dele- 
gation of  power  to  a  commission  to  fix  rates  and 
determine  service  is  limited  by  standard  of  reason- 
ableness. Idaho  P.  &  L.  Co.  v.  Blomquist  (1914) 
26  I.   222,    141  P.   1083,   Ann.   Cas.   1916E   282. 

Before  lowering  a  rate  the  commission  must  find 
it    unjust    or    unreasonable ;    before    raising,    insuf- 


ficient.    Murray  v.   P.   U.   C    (1915)    27    I.   603,    617, 
150  P.  47,  P.   U.  R.    1915F  436,  439. 

Conditions  affecting  rates:  The  determination  of 
the  commission  should  be  based  upon  present  condi- 
tions and  not  future  surmises  in  determining  rea- 
sonableness of  rates.  Twin  Falls  Com.  Club  v.  G.  S. 
&  T.  F.  W.  P.  Co.  3  P.  U.  C  I.  121,  122,  P.  U.  R. 
1<-15E  660,  662. 

Same:  Commuters:  Commuters  who  regularly 
use  a  traction  company's  lines  are  entitled  to  liberal 
treatment.  Re  I.  T.  Co.  3  P.  U.  C.  I.  114,  117, 
P.    U.   R.    1915D  742,   747. 

Same:  Comparisons:  In  determining  reason- 
ableness of  ferry  rates  comparison  with  other  ferry 
rates  which  operate  under  different  conditions  are 
of  little  value.  Twin  Falls  Com.  Club  v.  G.  S.  & 
T.  F.  W.  P.  Co.  3  P.  U.  C.  I.  121,  122,  P.  U.  R 
1915E    660,    661. 

Same :  Necessity :  Four-party  service  discon- 
tinued for  a  more  expensive  two-party  service,  need 
not  be  restored  where  there  is  no  cogent  showing 
of  necessity.  Coeur  d'Alene  v.  Interstate  U.  Co. 
3  P.  U.  C.  I.  123,  126,  P.  U.  R.  1916C  438,  444; 
Coeur  d'Alene  v.  P.  U.  C.  (1916)  29  I.  508,  513, 
160  P.   751. 

Same:  Poverty:  That  a  village  has  difficulty  in 
raising  funds  to  defray  its  expenses  may  be  con- 
sidered in  fixing  rate  for  fire  hydrants.  Re  Mullan 
Waterworks  3  P.   U.  C.  I.  151,   156,  P.   U.  R.   1916D 

894,    902. 


106:84.      Power  to  investigate  and  fix  rates  and  regulations.      The 

commission  shall  have  power,  upon  a  hearing,  had  upon  its  own  motion 
or  upon  complaint,  to  investigate  a  single  rate,  fare,  toll,  rental,  charge, 
classification,  rule,  regulation,  contract  or  practice,  or  any  number  thereof, 
or  the  entire  schedule  or  schedules  of  rates,  fares,  tolls,  rentals,  charges, 
classifications,  rules,  regulations,  contracts  or  practices,  or  any  thereof, 
of  any  public  utility,  and  to  establish  new  rates,  fares,  tolls,  rentals, 
charges,  classifications,  rules,  regulations,  contracts  or  practices  or  sched- 
ule or  schedules  in  lieu  thereof.     ['13,  c.  61,  §  30b,  p.  268.] 

Hist.     '13,  c.  61,  §   30b,  p.  268.  power  to  fix  rates  absolutely  and  where  these  exist 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 
act  3775,  §  32b. 

Ariz.     Identical:     '12,  c.  90,  §  32b. 

Jurisdiction  of  commission:      The  commission  has 
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competing  companies  can  charge  neither  more  nor 
less  than  the  rates  fixed.  Idaho  P.  &  L.  Co.  v. 
Blomquist   (1914)    26  I.  222,   141  P.    1083,  Ann.  Cas. 

1916E    282. 


POWERS  OF  COMMISSION  106:87 

106:85.  Establish  through  route  and  joint  rate:  Common  carriers. 
Whenever  the  commission,  after  a  hearing  had  upon  its  own  motion  or 
upon  complaint,  shall  find  that  the  rates,  fares  or  charges  in  force  over 
two  or  more  common  carriers,  between  any  two  points  in  this  state,  are 
unjust,  unreasonable  or  excessive,  or  that  no  satisfactory  through  route 
or  joint  rate,  fare  or  charge  exists  between  such  points,  and  that  the  public 
convenience  and  necessity  demand  the  establishment  of  a  through  route 
and  joint  rate,  fare  or  charge  between  such  points,  the  commission  may 
order  such  common  carriers  to  establish  such  through  route  and  may  estab- 
lish and  fix  a  joint  rate,  fare  or  charge  which  will  be  fair,  just  and  reason- 
able and  sufficient  to  be  followed,  charged,  enforced,  demanded  and  col- 
lected in  the  future  and  the  terms  and  conditions  under  which  such 
through  route  shall  be  operated.  In  case  the  common  carriers  do  not 
agree  upon  the  division  between  them  of  the  joint  rates,  fares  or  charges 
established  by  the  commission  over  such  through  routes,  the  commission 
shall,  after  hearing,  by  supplemental  order,  establish  such  division.  The 
commission  shall  have  the  power  to  establish  and  fix  through  routes  and 
joint  rates,  fares  or  charges  over  stage  or  auto  lines  and  to  fix  the  division 
of  such  joint  rates,  fares  or  charges.     ['13,  c.  61,  §  31,  p.  268.] 

Hist.     '13,    c.    61,    §    31,   p.    268.  Ore.     Analogous:     '07,  c.  53,  §30. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:      '11,  c.   117,  §57. 

act  3775,   §  33.  Establishment    of    through     route:       There    is    no 

Ariz.     Analogous:      '12,  c.  90,   §33.  authority  for  commission  to  direct  establishment  of 

MJ        a       ,                   ,,«          , 0rt     o  oo  joint    rate    and    through    traffic,    unless    question    of 

Md.     Analogous:       10,  c.   180,  §23.  unlawful    discrimination    is    involved.      O.    A.    G.    2 

N.  Y.  Analogous:      '10,  c.  480,   §49  (3).  P.   U.   C.   I.   251. 

106:86.  Interstate  rates.  The  commission  shall  have  the  power  to 
investigate  all  existing  or  proposed  interstate  rates,  fares,  tolls,  charges 
and  classifications,  and  all  rules  and  regulations  and  practices  in  relation 
thereto,  for  or  in  relation  to  the  transportation  of  persons  or  property  or 
the  transmission  of  messages  or  conversations,  where  any  act  in  relation 
thereto  shall  take  place  within  this  state ;  and  when  the  same  are,  in  the 
opinion  of  the  commission,  excessive  or  discriminatory  or  in  violation  of 
the  act  of  congress  entitled  "An  act  to  regulate  commerce, "  approved 
February  4,  1887,  and  the  acts  amendatory  thereof  and  supplementary 
thereto,  or  of  any  other  act  of  congress,  or  in  conflict  with  the  rulings, 
orders  or  regulations  of  the  interstate  commerce  commission,  the  commis- 
sion may  apply  by  petition  or  otherwise  to  the  interstate  commerce  com- 
mission or  to  any  court  of  competent  jurisdiction  for  relief.  ['13,  c.  61, 
§  32,  p.  269.] 

Hist.     '13,  c.  61,   §32,  p.  269.  Md.     Analogous:      '10,   c.   180,   §29. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  N.  Y.     Analogous:      '10,   c.  480,    §59. 

act  3775,   §34.  Wash.     Analogous:     '11,  c.   117,   §58. 

Ariz.     Analogous:      '12,  c.  90,  J  34. 

106:87.  Determination  of  rules  and  regulations.  The  commission 
shall  prescribe  rules  and  regulations  for  the  performance  of  any  service 
or  the  furnishings  of  any  commodity  of  the  character  furnished  or  sup- 
plied by  any  public  utility,  and,  on  proper  demand  and  tender  of  rates, 
such  public  utility  shall  furnish  such  commodity  or  render  such  service 
within  the  time  and  upon  the  conditions  provided  in  such  rules.  ['13, 
c.  61,  §  33;  p.  269.] 

Hist.     '13,  c.  61,  §  33,  p.  269.  Proper   demand    and   tender   of    rates:      Where   lot 
Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.  owner    constructs    building    and    places    water    pipes 
act  3775     §  35  an(*  "xtures  therein  and  extends  same  to  street  ad- 
'                                                  e  joining,    and    thereupon    tenders    to    water    company 
Ariz.     Analogous:       12,  c.  90,   §  35.  the  monthly  rent  charged  by  it,  it  becomes  the  duty 
Powers:      Commission    has   full    authority   to    pre-  of  company,  to  make   necessary  tap  and  connections 
scribe  rules  and  regulations  for  the  performance  of  and  furnish  property  owner  with  water  as  demand- 
any  service  or  furnishing  any  commodity  by  a  pub-  ed.      Bothwell    v.    Consumers    Co.    (1907)    13    I.    568, 
lie  utility.     Coeur  d'Alene   v.   P.   U.   C.    (1916)    29  I.  92  P.  533,   24  L.   R.  A.   (N.   S.)    485. 
508,   513,    160  P.   751. 
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106:88.  May  order  improvements.  Whenever  the  commission,  after 
a  hearing  had  upon  its  own  motion  or  upon  complaint,  shall  find  that 
additions,  extensions,  repairs  or  improvements  to  or  changes  in  the  exist- 
ing plant,  scales,  equipment,  apparatus,  facilities  or  other  physical  prop- 
erty of  any  public  utility  or  of  any  two  or  more  public  utilities  ought 
reasonably  to  be  made,  or  that  a  new  structure  or  structures  should  be 
erected,  to  promote  the  security  or  convenience  of  its  employees  or  the 
public,  or  in  any  other  way  to  secure  adequate  service  or  facilities,  the 
commission  shall  make  and  serve  an  order  directing  such  additions,  exten- 
sions, repairs,  improvements  or  changes  be  made  or  such  structure  or 
structures  be  erected  in  the  manner  and  within  the  time  specified  in  said 
order.  If  any  additions,  extensions,  repairs,  improvements  or  changes,  or 
any  new  structure  or  structures  which  the  commission  has  ordered  to  be 
erected,  requires  joint  action  by  two  or  more  public  utilities  that  such 
additions,  extensions,  repairs,  improvements  or  changes  or  new  structure 
or  structures  have  been  ordered  and  that  the  same  shall  be  made  at  their 
joint  cost,  whereupon  the  said  public  utilities  shall  have  such  reasonable 
time  as  the  commission  may  grant  within  which  to  agree  upon  the  portion 
or  division  of  cost  of  such  additions,  extensions,  repairs,  improvements  or 
changes  or  new  structure  or  structures,  which  each  shall  bear.  If  at  the 
expiration  of  such  time,  such  public  utilities  shall  fail  to  file  with  the  com- 
mission a  statement  that  an  agreement  has  been  made  for  a  division  or 
apportionment  of  the  cost  of  expense  of  such  additions,  extensions,  repairs, 
improvements  or  changes,  or  new  structures  or  structure,  the  commission 
shall  have  authority,  after  further  hearing,  to  make  an  order  fixing  the 
proportion  of  such  cost  or  expense  to  be  borne  by  each  public  utility  and 
the  manner  in  which  the  same  shall  be  paid  or  secured.  ['13,  c.  61,  §  34, 
p.  269.] 

Hist.      '13,   c.  61,   §  34,  p.   269.  v.    Am.    Falls    R.    W.    Co.    P.    U.    C.    I.    Case    F134, 

Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.  Order  367,  P.  U.  R.   1916E  520,  524. 

act  3775,  §36.  Same:      Apportionment   of  costs:      Upon   ordering 

Ariz.     Analogous:     '12,  c.  90,  §  36.  iy,v°  w&ter  utilities  serving  separate   parts  of  a  mu- 

„T     ',        »       i  >■,'■,  i*n     bc  nn    r- ,     r-0  nicipa.lity    to    make    physical    connection    for    reserve 

Wash.     Analogous:       11,  c.   117,   fc&  70,    11,    <2.  service,    the    cost    of    installation    was    apportioned 

Burden   of  proof:      Extensions   should  be   made   in  one-third  against  municipality  and  one-third  against 

view    of    their    effect    on    whole    community    and    on  each  utility  and  expense  of  maintenance  and  opera- 

the    utility    as    a    system,    rather   than    upon    income  tion    to    be    borne    equally    by    utilities.      American 

from    a    certain    extension.      When    a    person    makes  Falls  v.  Am.  Falls  R.  W.  Co.  P.  U.  C  I.  Case  F134, 

application   for   service  the   presumption    prevails  he  Order  367,  P.   U.  R.   1916E  520,  524. 

is    entitled    to    such    service    and    burden    falls    upon  Rule   of    reasonableness:      The    word   "reasonable" 

utility  to  show   reason  if   it  is   not  in   a  position  to  is  to  be  noted       In   determining  what  is  reasonable. 

^?  f°-  3?  &v^n  ^ree^^Co0ooPooV-  C'  L  Case  F8''  the    rights    of    both    consumer    and    proprietor    must 

Order  284,  P.   U.   R.   1915*    323,  327.  be    considered.      Murray    v.    P.    U.    C.    (1915)    27    I. 

Same:      Estoppel:      An  electric  utility  is  estopped  603,  622,  150  P.  47,  P.  U.  R.  1915F  436,  444. 

from  claiming  its  revenue  is  insufficient  to  improve  An  order  directing  an  extension  of  a  water  plant 

plant    necessary    for    adequate    service    where    prede-  is  unreasonable  where  it  does  not  appear  that  com- 

cessor    three    years    before    had    represented    it    was  pany    has    a    valid    existing    franchise.      Murray    v. 

supplying  all  demands  for  service  and  could  readily  P.   U.  C.    (1915)    27  I.  603,   622,   150  P.  47,  P.   U.  R. 

double  present  capacity.     Peterson  v.  Meadows  L.  &  1915F  436,  444. 

P.   Co.   P.   U.   C.   I.  Case  F120,   Order  381,   P.   U.   R.  The   owner    of    an   irrigation    system    cannot    shift 

1916F  891,   895.  burden  of  adequate  service  upon  settler  with  higher 

Improvement   ordered:      Two   water  utilities   serv-  rental   but   ■"*»*   "^ke   the   investment   necessary   to 

ing   separate    parts   of   a   municipality   were    ordered  ^0"serve0and  ^stJlhu}*  w£te^;    ^  £?&*«£'  £»C" 

to    make    a    physical    connection    between    their    sys-  *■  Case  F126>  Order  408,  P.  U.  R.  1917D  350,  372. 
terns  to  establish  a  reserve  service.     American  Falls 

106:89.  Regulation  of  train  and  street  car  service.  Whenever  the 
commission,  after  a  hearing  had  upon  its  own  motion  or  upon  complaint, 
shall  find  that  any  railroad  corporation  or  street  railroad  corporation  does 
not  run  a  sufficient  number  of  trains  or  cars,  or  possess  or  operate  suffi- 
cient motive  power,  reasonably  to  accommodate  the  traffic,  passenger  or 
freight,  transported  by  or  offered  for  transportation  to  it,  or  does  not  run 
its  trains  or  cars  with  sufficient  frequency  or  at  a  reasonable  or  proper 
time  having  regard  to  safety,  or  does  not  stop  the  same  at  proper  places, 
or  does  not  run  any  train  or  trains,  car  or  cars  upon  a  reasonable  time 
schedule  for  the  run,  the  commission  shall  have  the  power  to  make  an 
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order  directing  any  such  railroad  corporation  or  street  railroad  corpora- 
tion to  increase  the  number  of  its  trains  or  of  its  cars  or  its  motive  power 
or  to  change  the  time  for  starting  its  trains  or  cars,  to  change  the  time 
schedule  for  the  run  of  any  train  or  car,  or  to  change  the  stopping  place 
or  places  thereof  or  to  make  any  other  order  that  the  commission  may 
determine  to  be  reasonably  necessary  to  accommodate  and  transport  the 
traffic,  passenger  or  freight,  transported  or  offered  for  transportation. 
['13,  c.  61,  §  35,  p.  270.] 

Hist.     '13,  c.   61,    §  35,  p.  270.  reduce   operating   expenses    in   view   of   cost   of   such 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.        changes    and    the    probable     unsatisfactory     service. 

■xot  ^77^     S^7  Re  T-  T-  Co-  3  p-  u-  c-  !•   114»  117>  p-  U.   R.  1915D 

act   6ilb,    %  61.  ^  _42(    ?47 

Car  service:     The  commission   does  not  favor  the 
remodeling  of  street  cars  for  one  man  operation  to 

106:90.  Railroad  service:  Physical  connections.  Whenever  the 
commission,  after  a  hearing  had  upon  its  own  motion  or  upon  complaint, 
shall  find  that  the  public  convenience  and  necessity  would  be  subserved 
by  having  connections  made  between  the  tracks  of  any  two  or  more  rail- 
road or  street  railroad  corporations,  so  that  the  cars  may  readily  be  trans- 
ferred from  one  to  the  other,  at  any  of  the  points  hereinafter  in  this  section 
specified,  the  commission  may  order  any  two  or  more  such  corporations 
owning,  controlling,  operating  or  managing  tracks  of  the  same  gauge  to 
make  physical  connections  at  any  and  all  crossings,  and  at  all  points 
where  a  railroad  or  street  railroad  shall  begin  or  terminate  or  run  near 
to  any  other  railroad  or  street  railroad.  After  the  necessary  franchise 
or  permit  has  been  secured  from  the  city  and  county,  or  city  or  town,  the 
commission  may  likewise  order  such  physical  connection,  within  such  city 
and  county,  or  city  or  town,  between  two  or  more  railroads  which  enter 
the  limits  of  the  same.  The  commission  shall  by  order  direct  whether  the 
expense  of  the  connections  referred  to  in  this  section  shall  be  borne  jointly 
or  otherwise.     ['13,  c.  61,  §  36,  p.  271.] 

Hist.     '13,  c.  61,   §  36,  p.  271. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act   3775,    §  38. 

106:91.  Railroad  service  spurs.  Whenever  the  commission,  after  a 
hearing  had  upon  its  own  motion  or  upon  complaint,  shall  find  that  appli- 
cation has  been  made  by  any  corporation  or  person  to  a  railroad  corpora- 
tion for  a  connection  or  spur  as  provided  in  sections  69  and  70  of  this 
chapter  and  that  the  railroad  corporation  has  refused  to  provide  such  con- 
nection or  spur  and  that  the  applicant  is  entitled  to  have  the  same  provided 
for  him  under  said  sections,  the  commission  shall  make  an  order  requiring 
the  providing  of  such  connection  or  spur  and  the  maintenance  and  use  of 
the  same  upon  reasonable  terms  which  the  commission  shall  have  the 
power  to  prescribe.  Whenever  any  such  connection  or  spur  has  been  so 
provided  any  corporation  or  persons  shall  be  entitled  to  connect  with  the 
private  track,  tracks  or  railroad  thereby  connected  with  the  railroad  of 
the  railroad  corporation  and  to  use  the  same  or  to  use  the  spur  so  pro- 
vided upon  payment  to  the  person  or  persons  incurring  the  primary  ex- 
pense of  such  private  track,  tracks  or  railroad,  or  the  connection  therewith 
or  of  such  spur,  of  a  reasonable  proportion  of  the  cost  thereof  to  be  deter- 
mined by  the  commission,  after  notice  to  the  interested  parties  and  a 
hearing  thereon:  Provided,  That  such  connection  and  use  can  be  made 
without  unreasonable  interference  with  the  rights  of  the  party  or  parties 
incurring  such  primary  expense. 

Hist.      '13,    c.    61,    §  37a,    p.    271  ;    "person    or   per-  Comp.    leg. — Cal.      Identical  :      Henning's    Gen.    L. 

sons"  for   "party  or  parties"  ;   "the  connection"   for        act  3775,   §  39a. 
"in  connection." 

106:92.  Railroad  service:  Cars  of  connecting  railroad.  The  com- 
mission shall  likewise  have  the  power  to  require  any  railroad  corporation 
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to  switch  to  private  spurs  and  industrial  tracks  upon  its  own  railroad  the 
cars  of  a  connecting  railroad  corporation  and  to  prescribe  reasonable  terms 
and  compensation  for  such  service.     ['13,  c.  61,  §  37b,  p.  271.] 

Hist.     '13,  c.  61.   §  37b,  p.  271. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 
act  3775,   §  39b. 

106:93.      Telephone  and  telegraph  companies:  Physical  connections. 

Whenever  the  commission,  after  a  hearing  had  upon  its  own  motion  or 
upon  complaint,  shall  find  that  a  physical  connection  can  reasonably  be 
made  between  the  lines  of  two  or  more  telephone  corporations  or  two  or 
more  telegraph  corporations  whose  lines  can  be  made  to  form  a  continuous 
line  of  communication,  by  the  construction  and  maintenance  of  suitable 
connections  for  the  transfer  of  messages  or  conversations,  and  that  public 
convenience  or  necessity  will  be  subserved  thereby,  or  shall  find  that  two 
or  more  telegraph  or  telephone  corporations  have  failed  to  establish  joint 
rates,  tolls  or  charges  for  service  by  or  over  their  said  lines  and  that  joint 
rates,  tolls  or  charges  ought  to  be  established,  the  commission  may,  by  its 
order,  require  that  such  connections  be  made,  and  that  conversations  be 
transmitted  and  messages  transferred  over  such  connection  under  such 
rules  and  regulations  as  the  commission  may  establish,  and  prescribe 
through  lines  and  joint  rates,  tolls  and  charges  to  be  made,  and  to  be  used, 
observed  and  in  force  in  the  future.  If  such  telephone  or  telegraph  cor- 
porations do  not  agree  upon  the  division  between  them  of  the  cost  of  said 
physical  connections  or  connections  of  the  division  of  the  joint  rates,  tolls 
or  charges  established  by  the  commission  over  such  through  lines,  the 
commission  shall  have  authority  after  further  hearing,  to  establish  such 
division  by  supplemental  order. 

Hist.      '13,    c.    61,    §38,    p.    272;    "supplementary"  Ariz.  Analogous:  '12,  c.  90,    §40. 

changed   to    "supplemental"   to    conform   to    enrolled  y    y.  Analogous:  '10,  c     480     §97    (3) 

bill;   "message"  pluralized.  "      *  .       .            '  '     '         '    c 

.      ,  Wash.  Analogous:  11,  c.   117,   §73. 

Comp.  leg. — Cal.     Analogous:     Henning  s  Gen.  L. 

act  3775,  §  40. 

106:94.  Joint  use  of  plant  and  equipment.  Whenever  the  commis- 
sion, after  a  hearing  had  upon  its  own  motion  or  upon  complaint  of  a 
public  utility  affected,  shall  find  that  public  convenience  and  necessity 
require  the  use  by  one  public  utility  of  the  conduits,  subways,  tracks, 
wires,  poles,  pipes  or  other  equipment,  or  any  part  thereof,  on,  over  or 
under  any  street  or  highway,  and  belonging  to  another  public  utility,  and 
that  such  use  will  not  result  in  irreparable  injury  to  the  owner  or  other 
users  of  such  conduits,  subways,  tracks,  wires,  poles,  pipes  or  other  equip- 
ment or  in  any  substantial  detriment  to  the  service,  and  that  such  public 
utilities  have  failed  to  agree  upon  such  use  or  the  terms  and  conditions 
or  compensation  for  the  same,  the  commission  may  by  order  direct  that 
such  use  be  permitted,  and  prescribe  a  reasonable  compensation  and  rea- 
sonable terms  and  conditions  for  the  joint  use.  If  such  use  be  directed, 
the  public  utility  to  whom  the  use  is  permitted  shall  be  liable  to  the  owner, 
or  other  users  of  such  conduits,  subways,  tracks,  wires,  poles,  pipes  or 
other  equipment  for  such  damage  as  may  result  therefrom  to  the  property 
of  such  owner  or  other  users  thereof. 

Hist.      '13,   c.    61,    §39,   p.    272;    "use   of"  changed  Ariz.     Identical:      '12,   c.  90,    §41. 

to  "use  by"  before  "one  public  utility."  Qre      Analogous:     '11,  c.  279,  §  8. 

Comp.    leg.— Cal.      Identical:      Henning's  Gen.    L.  Wash.      Analogous:      '11,   c.    117.    §83 

act  3775,   §  41. 

106:95.  Safety  regulations.  The  commission  shall  have  the  power, 
after  a  hearing  had  upon  its  own  motion  or  upon  complaint,  by  general  or 
special  orders,  or  regulations,  or  otherwise,  to  require  every  public  utility 
to  maintain  and  operate  its  line,  plant,  system,  equipment,  apparatus, 
tracks  and  premises  in  such  manner  as  to  promote  and  safeguard  the 
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health  and  safety  of  its  employees,  passengers,  customers  and  the  public, 
and  to  this  end  to  prescribe,  among  other  things,  the  installation,  use, 
maintenance  and  operation  of  appropriate  safety  or  other  devices  or  appli- 
ances, including  interlocking  and  other  protective  devices  at  grade  cross- 
ings or  junction  and  block  or  other  systems  of  signalling,  to  establish 
uniform  or  other  standards  of  equipment,  and  to  require  the  performance 
of  any  other  act  which  the  health  or  safety  of  its  employees,  passengers, 
customers  or  the  public  may  demand.     ['13,  c.  61,  §  40,  p.  273.] 

Hist.     '13,  c.  61,   §  40,  p.  273.  tion  of  pole,  wire,  and  cable  lines  of  telegraph,  tele- 

Comp.  leg.— Cal.     Analogous:  Henning's  Gen.  L.        Phone,    signal,    electric    power    and   other    circuits    is 

art  377t    ij  42  governed   by   the    rules   of   the    commission,   effective 

'"  ?     7                  „_          nn  .   :_                                       March  1,  1915.     General  Order  No.  10,  2  P.  U.  C.  I. 

Ariz.     Analogous:       12,  c.   90,  §42.                                       l48j   p     jj     R     1915A   385. 

Rules  governing  wire  construction:  The  construc- 

106:96.  Unsafe  railroad  crossing.  Whenever  a  complaint  is  lodged 
with  the  commission,  signed  by  any  taxpayer  and  also  signed  by  any  county 
commissioner  in  any  county  to  the  effect  that  a  public  highway  and  a  rail- 
road cross  one  another  in  such  county  and  that  such  grade  crossing  is 
unsafe  and  dangerous  to  travelers  over  such  highway  or  railroad,  it  shall 
be  the  duty  of  said  commission  to  investigate  the  crossing  referred  to  in 
the  complaint  and  if,  after  such  investigation,  the  commission  is  of  the 
opinion  that  the  condition  of  the  crossing  warrants  it,  it  shall  give  notice  to 
the  said  railroad  of  the  filing  of  such  complaint  as  provided  in  this  chapter, 
and  shall  furnish  copy  of  the  same  to  the  railroad  company  and  order  a 
hearing  thereon  in  the  manner  provided  for  hearings  in  this  chapter.  If, 
upon  such  hearing,  it  shall  appear  to  the  satisfaction  of  the  commission 
that  the  crossing  complained  of  is  unsafe  and  dangerous  to  human  life, 
said  commission  may  order  and  direct  the  railroad  company  to  erect  gates 
at  said  crossing,  and  place  an  employee  in  charge  to  open  and  close  the 
same  when  engines  or  trains  pass,  or  that  a  flagman  be  stationed  at  such 
crossing,  who  shall  display  a  flag  when  an  engine  or  train  is  about  to  pass, 
or  that  such  crossing  shall  be  provided  with  electric  signal  or  other  suit- 
able device,  as  the  commission  determines,  to  afford  such  security  as  human 
life  and  the  public  travel  reasonably  require,  and  such  railroad  shall  com- 
ply with  the  terms  of  such  order. 

Hist.     '13,  c.   61,    §41,   p.   273;  am.   '17,  c.    133,   p.        lowing   "complaint";   "to"   corrected   to   "shall"   pre- 
142  ;    "as   provoked"   corrected  to   "as  provided"   fol-        ceding  "furnish." 

106:97.  Accidents.  The  commission  shall  investigate  the  cause  of 
all  accidents  occurring  within  this  state  upon  the  property  of  any  public 
utility  or  directly  or  indirectly  arising  from  or  connected  with  its  mainte- 
nance or  operation,  resulting  in  loss  of  life  or  injury  to  person  or  property 
and  requiring,  in  the  judgment  of  the  commission,  investigation  by  it,  and 
shall  have  the  power,  to  make  such  order  or  recommendation  with  respect 
thereto  as  in  its  judgment  may  seem  just  and  reasonable :  Provided,  That 
neither  the  order  or  recommendation  of  the  commission,  nor  any  accident 
report  filed  with  the  commission,  shall  be  admitted  as  evidence  in  any 
action  for  damages  based  on  or  arising  out  of  the  loss  of  life  or  injury  to 
person  or  property  in  this  section  referred  to.  Every  public  utility  is 
hereby  required  to  file  with  the  commission,  under  such  rules  and  regula- 
tions as  the  commission  may  prescribe,  a  report  of  each  accident  so  oc- 
curring of  such  kinds  or  classes  as  the  commission  may  from  time  to  time 
designate. 


Hist.       '13,    c.    61,     §42,    p.    274;    "owner"    after  Ariz.     Identical:     '12,  c.  90,  §44. 

Ore.     Analogous:     '07,  c.  53,  §  56, 
Wash.     Analogous:      '11,  c.   117,  §63. 


"shall  have  the"  changed  to  "power"  to  conform  to  ()re      Analogous:     '07,  c.  53,  §  56,  '11,  c.  279,  §  73. 

the  enrolled  bill. 


Comp.    leg. — Cal.      Identical :      Henning's   Gen.    L 
act  3775,   §  44. 


106:98.      Railroad  service:      Furnishing  cars.      Every  railroad  com- 
pany shall,  upon  reasonable  notice,  furnish  to  all  persons  or  corporations 
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who  may  apply  therefor  and  offer  property  for  transportation,  sufficient 
and  suitable  cars  for  the  transportation  of  such  property  in  carload  lots. 
In  case  at  any  time  a  railroad  company  has  not  sufficient  cars  to  meet  all 
the  requirements  for  transportation  of  property  in  carload  lots,  all  cars 
available  for  such  purpose  shall  be  distributed  among  the  several  appli- 
cants therefor  without  unjust  discrimination  between  shippers,  localities 
or  competitive  or  noncompetitive  points,  but  preference  may  always  be 
given  in  the  supplying  of  cars  for  shipment  of  live  stock  or  perishable 
property.     ['13,  c.  61,  §  43a,  p.  274.] 

Hist.     '13,  c.   61,  §  43a,  p.  274. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 

act  3775,   §  45a. 

106:99.  Express  service:  Also  delivery  of  telephone  and  telegraph 
messages.  The  commission  shall  also  have  power  to  provide  the  time  with- 
in which  express  packages  shall  be  received,  gathered,  transported  and  de- 
livered at  destination  and  the  limits  within  which  express  packages  shall  be 
gathered  and  distributed  and  telegraph  and  telephone  messages  delivered 
without  extra  charge.     ['13,  c.  61,  §  43b,  p.  274.] 

Hist.     '13,  c.  61,  §  43b,  p.  274.  Ariz.     Identical:      '12,   c.  90.    §  45b. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.     Similar:     '11,  c.   117,   §59. 

act  3775,   §  45b. 

106:100.  Service  of  electric,  gas  and  water  corporations:  Deter- 
mination of  standards.  The  commission  shall  have  power,  after  hearing 
had  upon  its  own  motion  or  upon  complaint,  to  ascertain  and  fix  just  and 
reasonable  standards,  classifications,  regulations,  practices,  measurements 
or  service  to  be  furnished,  imposed,  observed  and  followed  by  all  electrical, 
gas  and  water  corporations ;  to  ascertain  and  fix  adequate  and  serviceable 
standards  for  the  measurement  of  quantity,  quality,  pressure,  initial  volt- 
age or  other  condition  pertaining  to  the  supply  of  the  product,  commodity 
or  service  furnished  or  rendered  by  any  such  public  utility;  to  prescribe 
reasonable  regulations  for  the  examination  and  testing  of  such  product, 
commodity  or  service  and  for  the  measurement  thereof;  to  establish  rea- 
sonable rules,  regulations,  specifications  and  standards  to  secure  the  ac- 
curacy of  all  meters  and  appliances  for  measurements ;  and  to  provide  for 
the  examination  and  testing  of  any  and  all  appliances  used  for  the  meas- 
urement of  any  product,  commodity  or  service  of  any  such  public  utility. 
['13,  c.  61,  §  44a,  p.  274.] 

Hist.     '13,  c.  61,  §  44a,  p.  274.  tire   street   to   compel    one    person   to   pay   bill.      Mc- 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.  £am™°*  ^P4"*?688  3  P-   U'  C-  L   118«   120'  P-   U- 

act   3775,   §  46a.  R-    191oE  558«  563- 

Ariz.     Identical:     '12,  c.  90,   §  46a.  .Sla.me:    /ree    service    to    municipality:      The   fur- 
„            .       ,                   M1           O7o     r  oo  nishing    of    free    service    to    a    municipality    is    not 
Ore.     Analogous:       11,   c.   279,   §22.  looked    upon    with    favor.      In    case    of    water    corn- 
Wash.     Analogous:      '11,   c.    117,   §  54.  pany     whose     franchise     provided     for     free     street 
Electricity:      Measurements:     We  cannot  see   why  sprinkling    and    fire    service    for    municipality,    corn- 
consumer    having   different    locations    at   which   elec-  mission   fixed   rates  to  be  charged  for  same.      Sand- 
tricity    is    furnished    should    have    measurements    of  l'p»*  v-    s»ndPO"^  W     &   L.  Co.   3  P.    U.   C   I.   53, 
two    combined.      Marsh    v.    Washington    W.    P.    Co.  bl-  F-   u-  f  •   l*15*    445«  46°- 

2  P.   U.   C.   I.    149,    162.  rree  water  for  fire  and  other  municipal  purposes 

x                              +'•             a     ™~   ~~~i~    „+;i;+*t    cu„ij  is  unfair  to  private  consumers  and  will  not  be  per- 

Income    guaranties:      A    monopoly    utility    should  mitted   although   required   by  a  franchise   ordinance, 

not    determine    a    demand   for    service    by    any    arbi-  Re  Mullan  Waterworks  3  P.  U.  C.  I.  151,  155    P    U 

trary    requirement     or    guaranties    of    income.       Re  R     ,q,fin   oQ4     qni 

Swan  Creek  E.  Co.  P.  U.  C.  I.  Case  F87,  Order  284,  n"   LVl*u  ey4'   yui" 

PUR.   1915F  323,  327.  Same:      Fire   hydrants:      The  commission   directed 

Meter  deposit:     A  deposit  should   not  be  required  frt  tr^isfer   of    fire    hydrants   owned   by    municipality 

at  time  of  installing  meter,  and  deposits  so  required  to    ™ate„r  pcomPan^    &n^?\rV'J***wntW.& 

should   be    returned   to   persons   making   them    or   to  F-  Co-  3  F-  U-  C-  L  53«  61«  P-  U-  R-  !915F  445,  461. 

present   owners    of    premises.      Meters   used    in    con-  Same :      Preferred   use :      A   water  utility  was   en- 

nection    with    a   utility's   distribution    system    should  joined  from  diverting  water  for  irrigation  purposes 

be  furnished  by  the  company.     Wiseman  v.   Rupert  when    it   interfered    with    supply    necessary    for    mu- 

E.    Co.   P.    U.    C.   I.    Case   F96,    Order  403,   P.   U.    R.  nicipality.      McCammon    v.    Harkness    3  P.   U.    C.    I. 

1917C   111,   115.  118,  120,  P.  U.  R.  1915E  558,  562. 

Water    regulations:      Collections:      A    water    com-  Same:       Tapping     charge:       Private     waterworks 

liany    should    adopt    rules    for    payment    of    rates    in  company  can  not  require  consumers  to  pay  costs  of 

advance  and  for  shutting  off  water  in  case  of  non-  piping   water  from  mains  to  property  line,   as  it  is 

payment.      Re    Mullan    Waterworks    3    P.    U.    C.    I.  duty    of    company    to    construct    at   own    expense    all 

151,   155,  P.  U.  R.  1916D  894,  900.  of  its  system  within   its  franchise  limits.      Pocatello 

Company   not  permitted  to   shut  off  water  on   en-  Water    Co.   v.   Standley    (1900)    7   I.    155,    61   P.   518; 
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Hatch    v.    Consumers    Co.    (1909)    17    I.    204,    104    P.  to    furnish    fire    protection,    and    must    take    steps   to 

670;    Bothwell    v.    Consumers    Co.    (1907)    13    I.    568,  carry  off  surplus  water  rather  than  open  fire  plugs 

92   P.   533,   24   L.   R.   A.    (N.  S.)    485.  in    village  or   shut  off  intake   at  reservoir.      McCam- 

Charge  for  tapping  mains  prohibited.     Re  Council  mon   v.    Harkness   3  P.   U.   C.   I.    118,   120,   P.    U.   R. 

3    P.    U.    C.   I.    172,    P.    U.    R.    1916D    1091.      (Before  H)15E  558,   562. 

'17.  c.  128,  subd.  c,  p.  431,  am.   106:4.)  It  is  duty  Gf"  company  to  enforce   rules  as   to  use 

Same:     Waste:      Regulations  of  Water  Company:  of  water  to  prevent  waste.     McCammon  v.  Harkness 

A   water  company  must  provide  pipes  of  ample  size  3   P.   U.  C.  I.   118,   120,  P.   U.   R.   1915E  558,  563. 

106:101.  Authority  to  enter  premises.  The  commissioners  and  their 
officers  and  employees  shall  have  power  to  enter  upon  any  premises  occu- 
pied by  any  public  utility,  for  the  purpose  of  making  the  examinations  and 
tests  and  exercising  any  of  the  other  powers  provided  for  in  this  chapter, 
and  to  set  up  and  use  on  such  premises  any  apparatus  and  appliances 
necessary  therefor.  The  agents  and  employees  of  such  public  utility  shall 
have  the  right  to  be  present  at  the  making  of  such  examination  and  tests. 
['13,  c.  61,  §  44b,  p.  275.] 

Hist.'  '13,  c.  61,  §  44b,  p.  275.  .  Ariz.      Identical:      '12,   c.  90,   §  46b. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Md.     Analogous:      '10,  c.    180,    §50. 

act   3775,    §  46b. 

106:102.      Consumer  may  have  commodity  or  appliance  tested.     Any 

consumer  or  user  of  any  product,  commodity  or  service  of  a  public  utility 
may  have  any  appliance  used  in  the  measurement  thereof  tested  upon  pay- 
ing the  fees  fixed  by  the  commission.  The  commission  shall  establish  and 
fix  reasonable  fees  to  be  paid  for  testing  such  appliances  on  the  request 
of  the  consumer  or  user,  the  fee  to  be  paid  by  the  consumer  or  user  at  the 
time  of  his  request,  but  to  be  paid  by  the  public  utility  and  repaid  to  the 
consumer  or  user  if  the  appliance  is  found  defective  or  incorrect  to  the 
disadvantage  of  the  consumer  or  user  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  commission.     ['13,  c.  61,  §  44c,  p.  275.] 

Hist.     '13,  c.  61,   §  44c,  p.  275.  Ariz.     Identical:     '12,  c.  90,  §  46c. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Ore.     Analogous:     '11,  c.  279,   §23. 

act   3775,   §  46c. 

106:103.  Valuation.  The  commission  shall  have  power  to  ascertain 
the  value  of  the  property  of  every  public  utility  in  this  state  and  every  fact 
which,  in  its  judgment,  may  or  does  have  any  bearing  on  such  value.  The 
commission  shall  have  power  to  make  revaluations  from  time  to  time  and 
to  ascertain  all  new  construction,  extensions  and  additions  to  the  property 
of  every  public  utility.     ['13,  c.  61,  §  45,  p.  275.] 

Hisv.     '13,  c.  61,  §  45,  p.  275.  fixed  on   scientific   plan.     Taylor  v.   Northwest  L.    & 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.  W-  Co-  3  P-  U.  C.  I.  78,  90,  P.  U.  R.  1916A  372,  392. 

act   3775,   §47.  Valuation   for   rate    making:      General   rule:      The 

\riz       Identical-      '12    c    90    §47  rule  of  cost  of  reproduction  less  depreciation  adopt- 

-_ .   "   A      ,            '       ,'     '       '       8S'„A     oiv      qq     Ao  ed    by    the    commission    is    the    correct   general    rule. 

Md.     Analogous:       10,  c.    180,    §§30,   31%,    39,    42.  In  ascertaining  value  of  water  plant  for  rate  making 

Ore.     Analogous:     '11,  c.  279,  §9.  the    worth    of    new    plant    with    proper    discount    for 

Wa«-h       Analogous-      '11    c     117     §92  Hge   and   accrued  depreciation   should   be  measure  of 

'            ,        „       !                                                ,      ..  value  rather  than  cost  of  exact  duplication.     Murray 

Cross     ref.       Hearings     to     determine     valuation:  v.   P.    U.    C.  I.    (1915)    27   I     603    618     150  P    47    P 

106:146.  U.  It.   1915F  436,   441. 

Valuation  for  rate  making  and  for  taxation  com-  I  cannot  agree  that  the  cost  of  reproduction    less 

pared:      The    statutes    confer    a    limited    jurisdiction  depreciation    is    a   reasonable    value   of   the    property 

upon  the  public  utilities  commission  to  place  a  valu-  upon   which  petitioner  is  entitled  to  earn   a  fair  re- 

ation    upon    property    used    by    public    utilities;    but  turn.     Re  Murray   (Dis.  op.)    1  P.  U.  C.  I.  30,  ^0. 

findings  of  value  made  by  commission  are  not  bind-  Ascertainment    of    just    rate    involves    reasonable 

ing  upon  the  state  board  of  equalization.     They  are  cost  of  plant,  production,  transportation  to  point  of 

admissible   in    evidence   before   such   board    and    may  use  and  so  forth.      Federal   M.   etc.   Co.   v.   P.    U.   C. 

be  regarded  as  prima  facie  just,  reasonable  and  cor-  (1914)    26  I.  391,  400,   143,  P.    1175. 

rect.     Northwest  Light  etc.  Co.  v.  Alexander  (1916)  Same:       Appeal:       If    value    as    found    by    public 

29  I.  557,  566,   160  P.   1106.  utility    commission    is    not    in    fact    its    cash    value 

The    basis    of    valuation    for    taxation     and    rate  either   for   rate   making   or   for  taxation,    an    appeal 

making  are   not  necessarily   identical   and   record   in  js  provided  by  statute.     Northwest  Light  etc.   Co.  v. 

this  case  shows  that  commission  in  valuing  property  Alexander    (1916)    29   I.    557,    572,    160   P.    1106. 
for    rate    making    did    not    take    into    consideration 

certain  property  which  was  assessed  by  board  of  Factors  in  valuation  for  rate  making. 
equalization  for  purposes  of  taxation.  Northwest  Adoption  complainant's  appraisal:  Complainant's 
Light  Co.  v.  Alexander  (1916)  29  I.  557,  564-70,  appraisal  of  telephone  plant  lower  than  one  by  util- 
160  P.  1106.  ity's  engineer  may  be  adopted  for  purpose  of  show- 
In  estimating  operating  expenses  for  rate  making  ing  that  rates  are  not  excessive.  Coeur  d'Alene  v. 
no  allowance  should  be  made  for  future  taxes  on  a  Interstate  U.  Co.  3  P.  U.  C.  I.  123,  128,  P.  U.  r! 
greater  valuation  for  assessment  than  present  valu-  1916C  438,  466;  Coeur  d'Alene  v.  P.  U.  C.  (1916) 
t:tion  determined  by  commission  when  such  has  been  29  I.  508,  514,   160  P.   751. 
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Apportionment:  In  valuation  for  rate  making 
property  of  a  utility  supplying  both  electricity  and 
water,  furniture  and  fixtures  in  use  by  both  de- 
partments and  by  both  this  plant  and  another  must 
be  apportioned.  Taylor  v.  Northwest  L.  &  W.  Co. 
3  P.  U.  C.  I.  78,  86,  P.   U.  R.   1916A  372,  386. 

Book  value :  Book  value  is  not  satisfactory  basis 
for  rate  making  but  may  be  used  in  absence  of  fund 
for  making  a  physical  valuation.  Re  I.  T.  Co.  3 
P.   U.  C.  I.   114,   116,  P.  U.  R.  1915D  742,  745. 

Buildings:  In  valuation  of  buildings  for  rate 
making  the  average  values  of  labor  and  material 
over  a  period  of  years  should  be  considered  ;  but  in 
absence  of  such  evidence  value  was  fixed  by  averag- 
ing cost  of  reproduction  and  estimated  actual  cost. 
Taylor  v.  Northwest  L.  &  W.  Co.  3  P.  U.  C.  I.  78, 
84,   P.  U.  R.  1916A  372,   383. 

Consumer's  connections:  Allowance  was  made  for 
service  connections  in  valuation  of  water  plant  for 
purpose  of  rate  making,  notwithstanding  that  many 
of  the  pipes  had  been  paid  for  by  consumers,  com- 
mission holding  that  adjustment  of  such  claims  is 
a  question  for  the  courts  rather  than  commission. 
Sandpoint  v.  Sandpoint  W.  &  L.  Co.  3  P.  U.  C.  I. 
53,  58,  P.  U.  R.  1915F  445,  454. 

Depreciation:  No  allowance  was  made  for  past 
depreciation  in  valuation  of  plant  for  rate  making 
where  it  appeared  in  first-class  operating  condition  ; 
but  3  per  cent  of  value  new  of  depreciable  phy- 
sical properties  was  allowed  for  future  deprecia- 
tion. Sandpoint  v.  Sandpoint  W.  &  P.  Co.  3  P.  U. 
C.   I.   53,   62-3,  P.   U.  R.    1915F  445,  462. 

Accrued  depreciation :  While  deduction  should  be 
made  for  actual  depreciation  in  valuing  plant  for 
rate  making,  no  deduction  should  be  made  for  de- 
preciation where  plant  is  giving  as  good  service  as 
new  plant.  Murray  v.  P.  U.  C.  (1915)  27  I.  603, 
619,   150  P.  47,  P.  U.  R.   1915F  436,  441. 

No  deduction  should  be  made  in  rate  valuation 
for  accrued  depreciation  of  telephone  plant  capable 
of  giving  100  per  cent  service.  Coeur  d'Alene  v. 
Interstate  U.  Co.  3  P.  U.  C.  I.  123,  128,  P.  U.  R. 
1916C  438,  447;  Coeur  d'Alene  v.  P.  U.  C.  I.  (1916) 
29  I.  508,   514,   160  P.   751. 

The  commission  will  deduct  accrued  depreciation 
in  a  rate  proceeding  where  plant  has  depreciated  to 
reduce  its  efficiency.  Wiseman  v.  Rupert  E.  Co. 
I.  U.  C.  I.  Case  F96,  Order  403,  P.  U.  R.  1917C 
111,   118. 

Excessive  earnings:  Commission  declined  to  make 
deduction  on  account  of  excessive  earnings  in  valua- 
tion of  water  plant  for  rate  making.  Sandpoint  v. 
Sandpoint  W.  &  P.  Co.  3  P.  U.  C.  I.  53,  62,  P.  U.  R. 

1915F  445,  461. 

Franchise:  In  view  of  well  settled  trend  of  mod- 
ern authority  the  commission  would  not  be  justified 
in  making  allowance  for  value  of  franchise  in  rate 
making.     Re  Murray  1  P.  U.  C.  I.  30,   39-41. 

Whether  the  value  of  a  franchise  should  be  con- 
sidered in  fixing  rates  we  express  no  opinion  at 
this  time.  Murray  v.  P.  U.  C.  I.  (1915)  27  I.  603, 
621,  150  P.  47,  P.  U.  R.  1915F  436,  441. 

No  allowance  was  made  for  franchise  of  water 
company  in  fixing  value  for  rate  making  where 
there  was  no  cost  to  company  except  that  allowed 
in  other  items.  Sandpoint  v.  Sandpoint  W.  &  P. 
Co.  3  P.  U.  C.  I.  53,  60,  P.  U.  R.  1915F  445,  459. 

No  allowance  made  for  franchise  in  rate  making, 
in  absence  of  evidence  that  expenditures  were  made 
in  securing  it.  Taylor  v.  Northwest  L.  &  W.  Co. 
3  P.   U.  C.  I.   78,   88,  P.  U.  R.   1916A  372,   389. 

Going  concern:  In  absence  of  evidence  showing 
expense  incurred  in  building  up  business  no  sepa- 
rate allowance  should  be  made  on  account  of  plant 
being  going  concern  in  value  for  rate  making,  but 
that  fact  should  be  considered  in  estimating  value. 
Murray  v.  P.  U.  C.  (1915)  27  I.  603,  621,  P.  U.  R. 
1915F  436,  443. 

No  separate  allowance  for  going  value  was  made 
in  valuation  of  plant  for  rate  making  although  fact 
plant  was  going  concern  was  taken  into  considera- 
tion. Sandpoint  v.  Sandpoint  W.  &  P.  Co.  3  P.  U. 
('.  I.  53,  61,  P.  U.  R.  1915F  445,  460. 

No  separate  value  was  given  to  going  value  and 
working  capital  in  valuation  for  rate  making  but 
these  elements  were  considered  in  estimate.  Taylor 
v.  Northwest  L.  &  W.  Co.  3  P.  U.  C.  I.  78,  88, 
P.   U.   R.    1916A   372,   389. 


Hydrants:      In    a    valuation    for    rate    making    a 
transfer  of  title  of  hydrants  owned  by  city  to  util- 
ity was  directed.     Sandpoint  v.  Sandpoint  W.   &  P 
Co.  3  P.  U.  C.  I.  53,  61,  P.  U.  R.  1915F  445,  461. 

Lower  price  by  purchase  of  commodity:  Generat- 
ing plant  of  hydroelectric  company  will  not  be  elim- 
inated in  a  valuation  for  rate  making  on  theory 
that  electricity  can  be  purchased  for  less  than  cost 
of  generating.  Taylor  v.  Northwest  L.  &  W.  Co. 
3  P.  U.  C.  I.  78,  92,  P.  U.  R.   1916A  372,   395. 

Meters:  Allowance  should  be  made  for  meters 
owned  by  water  company  in  valuation  for  rate 
making.  Sandpoint  v.  Sandpoint  W.  &  P.  Co.  3 
P.  U.  C.  I.  53,  58,  P.  U.  R.  1915F  445,  454  ;  Wise- 
man v.  Rupert  E.  Co.  P.  U.  C.  I.  Case  F96,  Order 
403,   P.   U.   R.    1917C   111,    117. 

Miscellaneous  construction:  An  allowance  of  15 
per  cent  was  made  in  valuation  of  water  plant  for 
rate  making  to  cover  miscellaneous  construction 
items,  including  engineering  and  legal  expenses, 
brokerage,  working  capital  and  difference  in  esti- 
mates of  engineers.  Sandpoint  v.  Sandpoint  W.  & 
P.  Co.  3  P.  U.  C.  I.  53,  59,  P.  U.  R.  1915F  445,  456. 

Office  furniture  and  materials  on  hand:  An  al- 
lowance should  be  made  for  office  furniture,  horses, 
tools,  materials  on  hand  and  cost  of  improving 
ground  around  reservoir,  in  value  of  water  plant 
for  rate  making.  Murray  v.  P.  U.  C.  I.  (1915) 
27  I.  603,  662,  150  P.  47,  P.  U.  R.  1915F  436,  443. 

Paving  over  mains:  No  allowance  should  be  made 
for  paving  over  mains  in  value  of  a  water  plant 
for  rate  making,  where  it  is  not  necessary  to  place 
or  replace  mains  and  hydrant  connections.  Re 
Murray  1  P.  U.  C.  I.  30,  46  ;  Murray  v.  P.  U.  C. 
(1915)  27  I.  603,  621,  150  P.  47,  P.  U.  R.  1915F 
436,  443. 

Property:  Only  such  property  as  is  actually  used 
in  public  service  at  time  of  valuation  will  be  taken 
into  consideration  for  rate  making.  Re  Merger 
Hydroelectric  Cos.  O.  A.  G.,  P.  U.  R.  1915F  876, 
883. 

Property  not  in  use:  Displaced  machinery  that 
is  merely  stored  will  not  be  considered  in  valuation 
for  rate  making.  Taylor  v.  Northwest  L.  &  W.  Co. 
3  P.   U.  C.  I.  78,  86,  P.  U.  R.   1916A  372,   386. 

An  auxiliary  boiler  plant  not  used  since  extra 
current  had  been  purchased  was  not  included  in 
valuation  of  hydroelectric  company's  property  for 
rate  making.  Taylor  v.  Northwest  L.  &  W.  Co.  3 
P.   U.   C.  I.  78,  85,  P.   U.  R.  1916A  372,   385. 

In  ascertaining  the  value  of  a  water  plant  for 
rate  making  purposes  an  allowance  was  made  for 
the  company's  original  dam  though  to  a  large  extent 
superseded  by  new  dam.  Sandpoint  v.  Sandpoint 
W.  &  L.  Co.  3  P.  U.  C.  I.  53,  57,  P.  U.  R.  1915F 
445,  453. 

Run-down  system:  In  valuing  an  inefficient  irri- 
gation system  for  rate  making  the  commission  treat- 
ed system  as  efficient  and  on  theory  it  was  capable 
of  impounding  and  distributing  all  water  intended, 
determined  charges  upon  such  basis,  the  owner  of 
system  being  required  to  make  system  efficient  or 
provide  other  means  of  caring  for  waters.  Re 
Hughes  P.  U.  C.  I.  Case  F126,  Order  408,  P.  U.  R. 
L917D   350,   375-6. 

Water  right:  In  valuation  for  rate  making  only 
actual  cost  of  water  right  should  be  allowed.  Re 
Murray  1  P.   U.  C.  I.  30,  41-6. 

The  present  market  value  of  the  water  right  is  a 
proper  element  to  be  taken  into  consideration  in 
ascertaining  value  of  water  plant  for  rate  making 
turposes.  Murray  v.  P.  U.  C.  (1915)  27  I.  603, 
(20,   150  P.  47,  P.  U.   R.   1915F  436,   441. 

Water  right  and  land:  Allowance  for  present 
value  of  water  right  was  made  in  valuation  for  rate 
making,  regardless  of  cost  of  acquisition.  Surround- 
ing land  indispensable  as  part  of  water  system  is 
included  in  value  of  water  right.  Sandpoint  v. 
Sandpoint  W.  &  P.  Co.  3  P.  U.  C.  I.  53,  59,  P.  U. 
1915F  445,  457. 

Value  of  land  for  rate  making  was  fixed  by  tak- 
ing average  of  values  given  by  witnesses  for  both 
parties.  Taylor  v.  Northwest  L.  &  W.  Co.  3  P  U 
C.   I.   78,   83,   P.    U.  R.    1916A  372,   381. 

When  cost  of  generating  electricity  considering 
value  of  generating  plant  only,  is  greater  than  pur- 
chase price  of  same,  water  rights  in  question  have 
little  value.  Taylor  v.  Northwest  L.  &  W.  Co.  S 
P.  U.  C.  I.  78,   92,  P.  U.  R.   1916A  372,  395. 
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106:104.  System  of  accounts.  The  commission  shall  have  power  to 
establish  a  system  of  accounts  to  be  kept  by  the  public  utilities  subject  to 
its  jurisdiction,  or  to  classify  said  public  utilities  and  to  establish  a  system 
of  accounts  for  each  class  and  to  prescribe  the  manner  in  which  such 
accounts  shall  be  kept :  Provided,  That  the  system  of  accounts  to  be  kept 
by  railroad  corporations  and  common  carriers  shall  conform  to  the  rules 
and  requirements  of  the  interstate  commerce  commission  in  all  respects. 
It  may  also  in  its  discretion  prescribe  the  forms  of  accounts,  rec/ords  and 
memoranda  to  be  kept  by  such  public  utilities,  including  the  accounts, 
records  and  memoranda  of  the  movement  of  traffic  as  well  as  the  receipts 
and  expenditures  of  moneys,  and  any  other  forms,  records  and  memoranda 
which  in  the  judgment  of  the  commission  may  be  necessary  to  carry  out 
any  of  the  provisions  of  this  chapter. 

The  systems  of  accounts  established  by  the  commission  and  the  forms 
of  accounts,  records  and  memoranda  prescribed  by  it  shall  not  be  incon- 
sistent, in  the  case  of  corporations  subject  to  the  provisions  of  the  act  of 
congress  entitled  "An  act  to  regulate  commerce/'  approved  February  4, 
1887,  and  the  acts  amendatory  thereto,  with  the  systems  and  forms  from 
time  to  time  established  for  such  corporations  by  the  interstate  commerce 
commission. 

Where  the  commission  has  prescribed  the  forms  of  accounts,  records 
or  memoranda  to  be  kept  by  any  public  utility  not  subject  to  the  pro- 
visions of  the  act  of  congress  entitled  "An  act  to  regulate  commerce," 
approved  February  4,  1887,  and  the  acts  amendatory  thereto,  for  any  of 
its  business,  it  shall  thereafter  be  unlawful  for  such  public  utility  to  keep 
any  accounts,  records  or  memoranda  for  such  business  other  than  those  so 
prescribed,  or  those  prescribed  by  or  under  the  authority  of  any  other  state 
or  of  the  United  States,  excepting  such  accounts,  records  or  memoranda 
as  shall  be  explanatory  of  and  supplemental  to  the  accounts,  records  or 
memoranda  prescribed  by  the  commission.     ['13,  c.  61,  §  46,  p.  275.] 

Hist.     '13,  c.  61,   §46,  p.  275.  Ore.     Analogous:      '11,   c.   279,   §§  11,    12. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.      Analogous:      '11,    c.    117,    §78. 

act  3775,  §  48.  System  of  accounts:  The  accounts  of  corpora- 
Ariz.  Analogous:  '12,  c.  90,  §  48.  (urns  are  required  to  be  kept  so  that  in  case  of  con- 
Md.       Analogous:       '10,     c.     180,     §§25,     313     (4),  Iroversy  over  rates  or  service  there  may  be  evidence 

•-  -,    (3)  »  which  consumer  may  appeal.     Federal  M.  etc.  Co. 

xt      v         a       i  ma  ,on      £«  ko      aa     i a\  v-    P-    U-    C-    (1914)    26    I.    391,    143  P.    1173. 

N.    Y.      Analogous:        10,    c.    480,    §§  52,    66     (4), 

9*    (2). 

106:105.  Depreciation  account.  The  commission  shall  have  power, 
after  hearing,  to  require  any  or  all  public  utilities,  except  such  as  are  sub- 
ject to  the  act  of  congress  entitled  "An  act  to  regulate  commerce,',  ap- 
proved February  4,  1887,  and  the  acts  amendatory  thereof  and  supple- 
mentary thereto,  to  carry  a  proper  and  adequate  depreciation  account  in 
accordance  with  such  rules,  regulations  and  forms  of  accounts  as  the  com- 
mission may  prescribe.  The  commission  may  from  time  to  time  ascertain 
and  determine  and  by  order  fix  the  proper  and  adequate  rate  of  deprecia- 
tion of  the  several  classes  of  property  of  each  public  utility.  Each  public 
utility  shall  conform  its  depreciation  accounts  to  the  rates  so  ascertained, 
determined  and  fixed,  and  shall  set  aside  the  moneys  so  provided  for  out 
of  the  earnings  and  carry  the  same  in  a  depreciation  fund  and  expend  such 
fund  only  for  such  purposes  and  under  such  rules  and  regulations,  both  as 
to  original  expenditure  and  subsequent  replacement  as  the  commission  may 
prescribe.  The  income  from  investments  of  moneys  in  such  public  fund 
shall  likewise  be  carried  in  such  fund.     ['13,  c.  61,  §  46,  p.  276.] 

Hist.     '13,  c.  61,  §  46,  p.  276.  Depreciation    reserve:      A    utility    was    ordered    to 

Comp.  leg.— Cal.     Analogous:  Henning's  Gen.   L.        transfer  amount  of   accrued   depreciation   from    sur- 

act  3775     §  49  l   us    account    to    depreciation    reserve    fund.      Sand- 

..'..'                  MO          ftA  o  .Q                                        point  v.    Sandpoint   W.   &    L.    Co.    3   P.    U.   C     I     53 

Ariz.     Analogous:       12,  c.  90,  §49.                                      64>   p     v    R     1915F  445>   465                         u-   ^-   *•   M. 


Ore.     Analogous:      '11,   c.   279,    §17. 
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Though  no  allowance  was  made  for  accrued  de- 
preciation in  valuing  water  plant  for  rate  making, 
company  was  ordered  to  establish  depreciation  re- 
serve account.  Sandpoint  v.  Sandpoint  W.  &  L. 
Co.  3  P.  U.  C.  I.  53,  63,  P.  U.  R.  1915F  445,  464. 


Depreciation  reserve  funds  may  be  used  for  mak- 
ing extensions  but  amount  so  used  not  chargeable 
to  depreciation  reserve  account.  Sandpoint  v.  Sand- 
point W.  &   L.  Co.   3  P.   U.  C.   I.   53,  64,  P.  U.   R. 

1915F  445,  465. 


106:106.  Certificate  of  convenience  and  necessity.  No  street  rail- 
road corporation,  gas  corporation,  electrical  corporation,  telephone v  cor- 
poration or  water  corporation,  shall  henceforth  begin  the  construction  of 
a  street  railroad,  or  of  a  line,  plant  or  system  or  of  any  extension  of  such 
street  railroad,  or  line,  plant  or  system,  without  having  first  obtained  from 
the  commission  a  certificate  that  the  present  or  future  public  convenience 
and  necessity  require  or  will  require  such  construction :  Provided,  That 
this  section  shall  not  be  construed  to  require  any  such  corporation  to  secure 
such  certificate  for  an  extension  within  any  city  or  county,  or  city  or  town, 
within  which  it  shall  have  theretofore  lawfully  commenced  operation,  or 
for  an  extension  into  territory  whether  within  or  without  a  city  or  county, 
or  city  or  town,  contiguous  to  its  street  railroad,  or  line,  plant  or  system, 
and  not  theretofore  served  by  a  public  utility  of  like  character,  or  for  an 
extension  within  or  to  territory  already  served  by  it  necessary  in  the  ordi- 
nary course  of  its  business:  And,  Provided  further.  That  if  any  public 
utility  in  constructing  or  extending  its  lines,  plant  or  system,  shall  inter- 
fere or  be  about  to  interfere  with  the  operation  of  the  line,  plant  or  system 
of  any  other  public  utility  already  constructed,  the  commission  on  com- 
plaint of  the  public  utility  claiming  to  be  injuriously  affected  may,  after 
hearing,  make  such  order  and  prescribe  such  terms  and  conditions  for  the 
locating  of  the  line,  plant  or  system  affected  as  to  it  may  seem  just  and 
reasonable:  Provided,  That  power  companies  may,  without  such  certifi- 
cate, increase  the  capacity  of  their  existing  generating  plants  or  develop 
new  generating  plants  and  market  the  products  thereof.  ['15,  c.  62,  §  2, 
subd.  48a,  p.  155.] 


Hist.  '13,  c.  61,  §  48a,  p.  277  ;  phraseology  slightly 
changed  but  substantially  reenacted  '15,  c.  62,  §  2, 
subd.  48a,   p.   155. 

Comp.    leg. — Ariz.      Analogous:      '12,    c.   90,    §  50a. 

Cal.  Analogous:  Henning's  Gen.  L.  act  3775, 
§  50a;  Idaho  P.  &  L.  Co.  v.  Blomquist  (1914)  26  I. 
222,  141  P.  1083,  Ann.  Cas.  1916E  282.  This  case 
also  refers  to  the  following : 

Conn.     Similar:      '02,    §  3846. 

111.     Similar:     '13,  H.  B.  907,  §  55. 

Kan.     Similar:      '11,  c.  238,   §31. 

Md.     Similar:     '10,  c.  180,  §§26,  33. 

Me.     Similar:      '03,   c.  51,  §3. 

Mich.     Similar:     '11,  c.   138,  §7. 

Mo.     Similar:      '13,  c.  557,   §§53,  68,  99    (1). 

N.  H.     Similar:      '11,  c.   164,  §13. 

N.  Y.     Similar:     '10,  c.  480,  §  53. 

O.      Similar:      '11,   no.    325,   §54. 

Pa.     Similar:      '13,  c.  1374,  art.   Ill,   §  2. 

S.  D.     Similar:     '07,  c.  217,  §§  1,  2. 

Wis.     Similar:      '09,   p.  759,   §74. 

Constitutionality :  Legislative  prohibition  of  com- 
petition is  not  unconstitutional.  I.  P.  etc.  Co.  v. 
Blomquist  (1914)  26  I.  222,  141  P.  1083,  Ann.  Cas. 
1916E   282. 

Competition:  Rule  stated:  The  intent  of  the 
legislature  is  to  replace  competition  by  regulation. 
Unregulated  competition  is  not  needed  to  protect 
the  public  against  unreasonable  rates  or  unsatisfac- 
tory service,  and  there  can  be  no  justification  for 
a  duplication  of  public  utility  plants  in  order  to 
l  prevent  monopoly.  I.  P.  etc.  Co.  v.  Blomquist 
(1914)  26  I.  222,  141  P.  1083,  Ann.  Cas.  1916E  282. 
Duty  of  commission  to  prevent  duplication  and  re- 
sulting economic  waste.  Re  Ashton  etc.  Co.  1  P.  U. 
C.  I.  72,  9  ;  Great  Shoshone  etc.  Co.  1  P.  U.  C.  I. 
102,  10  ;  to  protect  pioneer  company  where  terri- 
tory has  not  reached  point  of  saturation.  Re  Ash- 
ton etc.    Co.    1    P.    U.   C.   I.   72,    80. 


A  modification  of  the  rule  first  laid  down  was 
later  announced  and  the  commission  adopted  the 
California  rule  that  "Only  until  the  time  of  threat- 
ened competition  shall  the  existing  utility  be  al- 
lowed to  put  itself  in  such  a  position  with  reference 
to  its  patrons  that  this  commission  may  find  that 
such  patrons  are  adequately  served  at  reasonable 
rates."  2  P.  U.  C.  I.  22  ;  (On  rehearing)  I.  P. 
etc  Co.  2  P.  U.  C.  I.  53,  57-60,  P.  U.  R.  1915A 
9-15;  (On  rehearing)  Beaver  River  etc.  Co.  2  P.  U. 
C.  I.  68,  70,  P.  U.  R.  1915B  281,  3;  Re  Twin  Falls 
2  P.  U.  C.  I.  81,  5  ;  Re  Swan  Creek  E.  Co.  P.  U. 
C.  I.  Case  F87,   Order  284,  P.   U.   R.   1915F  323,   27. 

Certificates  denied:  Pioneer  utility  protected  on 
ground  that  accompanying  competition  becomes  eco- 
nomic waste.  Re  Gustad  &  Hill  1  P.  U.  C.  I.  85, 
6  ;  Re  I.  P.  etc.  Co.  and  Clear  Lake  etc.  Co.  2  P.  U. 
C.  I.  38. 

In  the  case  of  the  existing  company  having  ren- 
dered adequate  service  and  having  sufficient  instal- 
lation for  development  beyond  present  demands,  and 
the  evidence  not  showing  wherein  the  applicant 
would  be  able  to  improve  service  and  reduce  rates  ; 
notwithstanding  applicant  had  obtained  a  franchise 
from  said  city  and  had  expended  $50,000  toward  the 
installation  of  plant.  Re  Beaver  River  etc.  Co.  2 
P.  U.  C.  I.  64,  66-8;  (On  rehearing)  2  P.  U.  C.  I. 
68,  P.   U.  R.   1915B  281,   283-90. 

Certificates  granted:  Where  existing  company 
was  not  giving  adequate  service  at  time  of  threat- 
ened competition,  applicant  had  begun  construction 
before  enactment  of  this  statute  and  it  appeared  if 
petition  was  not  granted  applicant  must  cease  oper- 
ations entirely.  Re  Swan  Creek  E.  Co.  P.  U.  C.  I. 
Case  F87,   Order  284,   P.   U.   R.   1915F  323,   327. 

Where  existing  company  was  not  charging  rea- 
sonable rates  when  first  threatened  with  competi- 
tion and  was  not  completely  occupying  the  entire 
territory  and  where  it  further  appeared  the  appli- 
cant could  furnish  service  as  cheaply  as  the  occu- 
pying company.  (On  rehearing)  Re  I.  P.  etc.  Co. 
2  P.  U.  C.  I.  53,  60-4,  P.  U.  R.  1915A  2,  15-20. 

To  a  city  for  the  installation  of  a  waterworks 
system  where  it  appears  existing  utility  did  not  fur- 
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nish  adequate  supply  nor  make  extensions  warranted 
by  growth  of  city.  (Prior  to  '17,  c.  128,  subd.  c, 
P.  431,  amending  106:4.)  Re  Pocatello  3  P.  U.  C. 
I.    28,   P.    U.   R.   1916D    176. 

For  municipal  waterworks  where  water  supply 
of  existing  utility  is  inadequate,  liable  to  contam- 
ination and  utility  has  not  disposition  to  make  im- 
provements. (Prior  to  '17,  c.  128,  subd.  c,  p.  431, 
amending  106:4.)  Re  McCammon  3  P.  U.  C.  I. 
35,   38,  P.   U.  R.   1916D  500,   506. 

Conditions  and  requirements:  Unless  it  is  shown 
that  service  of  utility  will  be  positive  benefit  to 
public,  certificate  will  be  denied  ;  providing  that 
existing  utility  is  furnshing  adequate  service  at 
reasonable  rates  at  time  of  threatened  competition. 
(On  rehearing)  Re  I.  P.  etc.  Co.  2  P.  U.  C.  I.  53, 
64,  P.  U.  R.  1915A  2,  20;  (On  rehearing)  Beaver 
River  etc.  Co.  2  P.  U.  C.  I.  68,  P.  U.  R.  1915B  281. 

Reduction  in  rates  must  be  a  material  reduction. 
California  rule  that  applicant  can  not  make  out  his 
case  by  slightly  lower  rates  but  must  present  evi- 
dence of  his  rate  and  at  same  time  secure  reason- 
able return  on  property,  is  adopted.  (On  rehear- 
ing) Beaver  River  etc.  Co.  2  P.  U.  C.  I.  75,  P.  U. 
R.    291. 

If  there  are  other  methods  or  machinery  that 
might  be  used  in  plant  that  would  reduce  cost  of 
production,  commission  may  direct  utility  to  in- 
stall such,  and  in  case  it  refuses  upon  proper  ap- 
plication may  issue  certificate  of  convenience  to 
utility  that  will  do  so.  Idaho  P.  &  L.  Co.  v.  Blom- 
quist (1914)  26  I.  222,  141  P.  1083,  Ann.  Cas.  1916E 
282. 

Purchase  of  existing  system  (except  fire  hydrants) 
will  not  be  required  upon  authorization  for  mu- 
nicipal waterworks,  where  existing  system  was  con- 
structed for  personal  use,  renders  inadequate  serv- 
ice and  purchase  and  improvements  would  cost  more 
than  construction  of  new  system.  McCammon  3 
P.   U.    C.   I.   35,   37,   P.   U.  R.   1916D   500,   505-6. 

Certificate  required  and  company  ordered  to  de- 
sist from  further  construction  in  case  of  company 
securing  franchise  few  days  before  act  became  ef- 
fective but  not  accepting  same  until  later.  No 
construction  was  begun  prior  to  such  time,  nor 
contract  let  for  building  of  engine,  although  ap- 
proximately an  expenditure  of  $25,000  had  been 
made  before  filing  of  complaint.  Southern  Idaho 
etc.  Co.  v.  Beaver  River  etc.  Co.  1  P.  U.  C.  I.  128  ; 
Idaho  P.  &  L.  Co.  v.  Blomquist  (1914)  26  I.  222, 
141  P.   1083. 

Cancellation :  A  certificate  for  electrical  opera- 
tion in  separate  communities  may  be  canceled  in 
one  community  in  so  far  as  it  has  not  been  served  ; 
and  certificate  granted  to  another  company  where 
there  is  immediate  demand  for  service  and  not 
enough  business  for  two  companies  and  existing 
company  can  not  give  service  within  reasonable 
time.  Roberts  v.  Ashton  &  St.  A.  P.  Co.  3  P.  U. 
C.   I.    142,    148,   P.   U.  R.   1916D   365. 


Certificate  will  not  be  canceled  for  failure  to  sup- 
ply power  for  pending  irrigation  season,  where  util- 
ity offers  to  supply  free  power  until  it  can  finish 
plant,  and  users  did  not  request  power  in  sufficient 
time.     lb. 

Field  not  fully  occupied:  Rural  distribution  lines 
of  96.87  miles  scattered  over  six  counties  and  radi- 
ating from  18  cities  do  not  completely  occupy  ter- 
ritory. (On  rehearing)  Re  I.  P.  etc.  Co.  2  P.  U. 
C.  I.   53,   63,  P.  U.  R.   1915A  2,  20. 

A  field  had  not  reached  the  point  of  saturation 
where  the  existing  electric  utility  had  made  little 
effort  to  introduce  electrical  appliances  or  develop 
new  business.  (Dis.  op.)  (On  rehearing.)  Re 
Beaver  River  etc.  Co.  2  P.  U.  C.  I.  75,  P.  U.  R. 
1915B    291,    292. 

Motor  busses:  An  automobile  bus  transfer  sys- 
tem is  not  a  corporation  which  is  required  to  ob- 
tain a  certificate  of  convenience  for  installation. 
Re  Berg  &  Reddish  2  P.  U.  C.  I.  78.  (But  see 
106:13,    72-5,    for    regulation    of    motor    busses.) 

Power  company  proviso:  Under  the  last  proviso 
no  certificate  is  required  to  increase  the  capacity 
of  an  existing  plant  (or  even  perhaps  to  build  a 
new  plant)  and  market  the  product  over  lines  al- 
ready constructed  or  to  supply  an  increasing  de- 
mand in  a  place  already  occupied  by  the  utility. 
The  proviso  does  not  grant  power  to  establish  new 
plants  and  enter  new  fields,  without  the  certificate. 
Idaho  P.  &  L.  Co.  v.  Blomquist  (1914)  26  I.  222, 
263,  141  P.  1083,  Ann.  Cas.  1916E  282.  This  modi- 
fies interpretation  in  Re  Ashton  &  St.  A.  P.  Co.  1 
P.  U.  C.  I.  72,  75-8  ;  Great  Shoshone  &  T.  F.  W. 
P.  Co.  v.  Idaho  P.  &  L.  Co.  1  P.  U.  C.  I.  102,  109. 

Operation  of  an  electric  plant  prior  to  the  utili- 
ties act  does  not  relieve  utility  from  procuring  cer- 
tificate of  convenience  for  extension  into  new  ter- 
ritory. Roberts  v.  Ashton  &  St.  A.  P.  Co.  3  P.  U. 
C.   I.    142,   147,  P.  U.  R.   1916D  365,   373. 

Priority  of  application:  All  other  facts  being 
equal,  priority  will  determine  which  of  two  appli- 
cations for  certificates  of  convenience  will  be  grant- 
ed. Re  Wilcox  3  P.  U.  C.  I.  25,  26,  P.  U.  R.  1916C 
35,   37. 

Preference  between  applicants:  A  certificate  of 
convenience  and  necessity  should  be  granted  to  one 
having  necessary  capital  and  not  having  to  bond 
plant  unduly  and  who  will  build  in  a  definite  time, 
in  preference  to  a  promoter  who  wishes  to  get  con- 
trol of  field  so  as  to  enlist  capital.  Re  Wilcox 
3  P.   U.   C.  I.   25,   26,   P.   U.   R.   1916C   35,    37. 

Res  judicata  not  applicable:  Where  a  similar  pe- 
tition with  identical  issues  had  been  denied,  the 
commission  holding  that  the  doctrine  of  res  judi- 
cata can  not  be  invoked  in  matters  purely  admin- 
istrative. Re  Swan  Creek  E.  Co.  P.  U.  C.  I.  Case 
F87,    Order   284,    P.    U.    R.    1915F    323,    327. 


106:107.  Certificate  of  convenience  and  necessity:  Exercise  of 
right  or  franchise.  No  public  utility  of  a  class  specified  in  the  foregoing 
section  shall  henceforth  exercise  any  right  or  privilege,  or  obtain  a  fran- 
chise, or  permit,  to  exercise  such  right  or  privilege,  from  a  municipality 
or  county,  without  having  first  obtained  from  the  commission  a  certificate 
that  the  public  convenience  and  necessity  require  the  exercise  of  such 
right  and  privilege:  Provided,  That  when  the  commission  shall  find,  after 
hearing,  that  the  public  utility  has  heretofore  begun  actual  construction 
work,  and  is  prosecuting  such  work  in  good  faith,  uninterruptedly,  and 
with  reasonable  diligence  in  proportion  to  the  magnitude  of  the  under- 
taking, under  any  franchise  or  permit  heretofore  granted,  but  not  hereto- 
fore actually  exercised,  such  public  utility  may  proceed  to  the  completion 
of  such  work  and  may  after  such  completion  exercise  such  right  and  privi- 
lege :  And,  Provided  further,  That  this  section  shall  not  be  construed  to 
validate  any  right  or  privilege  now  invalid  or  hereafter  becoming  invalid 
under  any  law  of  this  state,  nor  impair  any  vested  right  in  any  franchise 
or  permit  heretofore  granted.     ['15,  c.  62,  §  2,  subd.  48b.  p.  156.] 
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106:108 


PUBLIC  UTILITIES 


Hist.  '13,  c.  61,  §  48b,  p.  277,  effective  May  8, 
1913 ;  substantially  reenacted  '15,  c.  62,  §  2,  subd. 
48b,   p.   156,  effective  May  8.   1915. 

Comp.  leg. — Cal.  Analogous :  Henning's  Gen.  L. 
act  3775,   §  50b. 

Ariz.     Analogous:      '12,  c.   90,   §  50b. 

Constitutionality:  By  granting  franchise  to  a 
public  utility  corporation  state  does  not  abrogate 
its  right  to  exercise  police  power  over  it.  Idaho 
P.  &  L.  Co.  v.  Blomquist  (1914)  26  I.  222,  141  P. 
1083,  Ann.   Cas.   1916E  282. 

Franchise  rights  protected:  The  public  utilities 
act  was  intended  to  protect  rights  of  those  who  had 
obtained  franchises  prior  to  act  becoming  effective 
;;nd  who  were  performing  work  uninterruptedly  un- 
der said  franchises  at  time  act  became  effective. 
Great  Shoshone  &  T.  F.  W.  P.  Co.  v.  Idaho  P.  & 
L.   Co.   1   P.   U.   C.  I.   102,   110,   135. 

Commission  has  no  authority  to  forbid  an  appli- 
cant company  to  proceed  with  constructing  in  ter- 
ritory for  which  it  had  already  secured  franchise. 
Re  Ashton  &  St.  A.  P.  Co.  1  P.  U.  C.  I.  72,  84  ; 
;Dis.  op.)  Idaho  P.  &  L.  Co.  v.  Blomquist  (1914) 
26   I.    222,    141   P.    1083. 

Franchise  rights  not  accepted:  Where  written 
acceptance  of  franchise  was  not  filed  until  after 
this  act  became  effective  and  no  work  was  done 
under  the  franchise,  utility  does  not  have  a  con- 
tract or  vested  right  in  said  franchise  authorizing 
it    to    proceed    with    construction    in    said    territory 


without  securing  certificate  of  convenience.  Great 
Shoshone  &  T.  F.  W.  P.  Co.  v.  Idaho  P.  &  L.  Co. 
1  P.  U.  C.  I.  102,  107-10,  135  ;  Idaho  P.  &  L.  Co. 
v.  Blomquist  (1914)  26  I.  222,  141  P.  1083,  Ann. 
Cas.    1916E  282. 

Franchise  contract:  A  franchise  is  not  a  con- 
tract until  written  acceptance  is  made.  Idaho  P. 
&  L.  Co.  v.  Blomquist  (1914)  26  I.  222,  141  P. 
1083,   Ann.   Cas.   1916E  282. 

A  city  may  waive  a  specified  manner  of  accept- 
ance  of   a  franchise   and   recognize   another.      Coeur 

d'Alene   v.    Spokane   etc.    Co.    (1917)    31   I  ,    169 

P.   930. 

Filing  of  acceptance  of  franchise  prior  to  time 
utilities  act  took  effect  is  unnecessary.  Doing  work 
under  a  franchise  is  an  acceptance  of  its  terms. 
(Dis.  op.)  Idaho  P.  &  L.  Co.  v.  Blomquist  (1914) 
26    I.   222,    141   P.    1083. 

Provisions  of  franchise:  A  provision  for  the 
payment  to  the  city  of  a  certain  per  cent  of  the 
gross  receipts  of  the  company  is  not  looked  upon 
with  favor  by  this  commission.  (On  rehearing) 
Beaver  River  etc.  Co.  2  P.  U.  C.  I.  68,  71,  P.  U.  R. 
1915B  281,  286  ;  (Dis.  op.  on  rehearing)  Beaver 
Paver  etc.  Co.  2  P.  U.  C.  I.  75,  76,  P.  U.  R.  291, 
293. 

Validity    of    franchises:       It    is    not    within    the 

province  of  commission  to  pass  upon  validity  of 
franchise.  Re  Pocatello  3  P.  U.  C.  I.  28,  32,  P.  U. 
R.  1916D  176,  185;  Coeur  d'Alene  v.  Interstate  U. 
Co.  3  P.  U.  C.  I.   123,  124,  P.  U.  R.   1916C  438,  440. 


Ariz.      Analogous:      '12,   c.   90,    §  50c. 

Md.     Analogous:      '10,  c.   180,   §33. 

N.  Y.     Analogous:     '10,  c.  480,  §§  68,  99(1). 


106:108.      Certificate    of    convenience     and    necessity:      Conditions. 

Before  any  certificate  of  convenience  and  necessity  may  issue  a  certified 
copy  of  its  articles  of  incorporation,  or  charter,  if  the  applicant  be  a  cor- 
poration, shall  be  filed  in  the  office  of  the  commission.  The  commission 
shall  have  power,  after  hearing  involving  the  financial  ability  and  good 
faith  of  the  applicant  and  necessity  of  additional  service  in  the  community 
to  issue  said  certificate  as  prayed  for,  or  to  refuse  to  issue  the  same,  or 
to  issue  it  for  the  construction  of  any  portion  only  of  the  contemplated 
street  railroad,  line,  plant  or  system  or  extension  thereof,  or  for  the  partial 
exercise  only  of  said  right  or  privilege,  and  may  attach  to  the  exercise  of 
the  rights  granted  by  said  certificate,  such  terms  and  conditions  as  in  its 
judgment  the  public  convenience  and  necessity  may  require. 

Hist.  '13,  c.  61,  §  48c,  p.  278;  am.  '15,  c.  62.  §  2, 
subd.  48c,  p.  156  ;  "of  convenience  and  necessity" 
inserted  after  "certificate"  ;  "charter"  for  "charac- 
ter" ;  "of"  omitted  after  "judgment"  in  last  clause. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L. 

act  3775,   §  50c. 

106:109.  Certificate  of  convenience  and  necessity:  Electricity  ex- 
clusively for  mines  excepted.  No  certificate  of  convenience  and  necessity 
shall  be  required  under  any  provision  of  this  chapter  where  the  electricity 
is  to  be  used  exclusively  in  operations  incident  to  the  working  of  metal- 
liferous mines  and  mining  claims,  mills,  or  reduction  and  smelting  plants, 
and  the  transmission  lines  and  distribution  systems  are  owned  by  the  con- 
sumer or  where  several  consumers  severally  own  their  individual  distri- 
bution systems  and  jointly  own,  in  their  own  names  or  through  a  trustee, 
the  transmission  lines  used  in  connection  therewith  and  transmit  such 
electricity,  whether  generated  by  themselves  or  procured  from  some  other 
source,  over  such  transmission  lines  and  distribution  systems  without 
profit,  and  to  be  used  for  their  private  uses  for  the  purposes  aforesaid  in 
places  outside  the  limits  of  incorporated  cities,  towns  and  villages,  and 
not  for  resale  or  public  use,  sale  or  distribution.  ['15,  c.  62,  §  2,  subd.  48d, 
p.  157.] 


Hist.  '13,  c.  61,  §  48d,  enacted  '15,  c.  62,  §  2, 
subd.    48d,  p.    157. 

Cross  ref.  Corporations  using  electricity  exclus- 
ively in  mining  operation  excepted  from  law : 
106:19. 

Constitutionality:  That  electrical  energy  may  be 
transmitted  into  the   state  by   mining   companies  for 


their  own  use  without  regulation  by  commission 
while  transmission  into  state  for  distribution  to 
public  for  a  compensation  is  subject  to  regulation 
does  not  render  statute  void  as  denying  equal  pro- 
tection or  as  imposing  a  burden  on  interstate  com- 
merce. Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  3  P.  U. 
C.    I.    96,    107-8,    P.    U.    R.    1916E    144,    165. 
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Applied:  An  electric  company  delivering  current 
in  Montana  to  mining  companies  for  distribution 
i)i  Idaho  from  their  own  transmission  line  is  not 
conducting  a  public  utility  business  in  Idaho  and  is 
not  required  to  obtain  a  certificate  of  convenience 
in  this  state.  Wash.  W.  P.  Co.  v.  Mont.  P.  Co. 
3   P.   U.   C.   I.  96,   103-4,  P.   U.  R.    1916E   144,    156-9. 

Electricity  from  mining  companies'  transmission 
line,  delivered  to  lighting  companies  under  an 
agreement  for  the  exchange  of  surplus  current  to 
a    miners'    boarding    house    will    not    be    held    to    be 


devoted  to  a  public  use  other  than  mining  so  as 
to  require  mining  companies  to  procure  certificate 
of  convenience.  Wash.  W.  P.  Co.  v.  Mont.  P.  Co. 
3  P.  U.  C.  I.  96,  105,  P.  U.  R.   1916E  144,  160-1. 

Mining  companies  are  not  required  to  own  the 
foreign  part  of  an  interstate  transmission  line  in 
order  to  come  within  exceptions  of  statute  exempt- 
ing mining  companies  owning  transmission  lines 
from  necessity  of  procuring  certificate  of  necessity. 
Wash.  W.  P.  Co.  v.  Mont.  P.  Co.  3  P.  U.  C.  I. 
96,    105-6,   P.    U.    R.    1916E    144,    161-3. 


ARTICLE  7. 
PROCEDURE  BEFORE  COMMISSION  AND  IN  THE  COURTS. 

106:110.  Practice:  Evidence.  All  hearings  and  investigations  be- 
fore the  commission  or  any  commissioner  shall  be  governed  by  this  chap- 
ter and  by  rules  of  practice  and  procedure  to  be  adopted  by  the  commis- 
sion, and  in  the  conduct  thereof  neither  the  commission  nor  any  commis- 
sioner shall  be  bound  by  the  technical  rules  of  evidence.  ['13,  c.  61,  §  49, 
p.  278.] 


Hist.     'IS,   c.   61,    §  49,   p.  278. 

Comp.  leg. — Cal.     Analogous:      Henninji's  Gen.   L. 
act   3775,    S  53a. 

Ariz.      Analogous:      '12,    c.    90,    $  53a. 

Md.      Analogous:      '10,    c.    180,    §  10. 

N.   Y.     Analogous:      '10,  c.  480,    §20. 

Evidence:      The    commission's    authority    to    deter- 


mine the  relevancy  and  competency  of  all  evidence 
should  be  liberally  construed.  Federal  M.  etc.  Co. 
v.   P.    U.  C.    (1914)    26   I.   391,    143   P.    1173. 

Intervention:  Commission  has  power  to  require 
an  intervenor  to  file  pleadings  to  acquaint  appli- 
cant with  issues  to  be  met.  Re  Ashton  &  St.  A. 
P.    Co.    1    P.    U.    C.   I.    72,    75. 


106:111.  Process.  The  commission  and  each  commissioner  shall 
have  power  to  issue  writs  of  summons  and  subpoenas,  warrants  of  at- 
tachment in  the  like  manner  and  to  the  same  extent  as  courts  of  record. 
The  process  issued  by  the  commission  or  any  commissioner  shall  extend 
to  all  parts  of  the  state  and  may  be  served  by  any  person  authorized  to 
serve  process  of  courts  of  record  or  by  any  person  designated  for  that 
purpose  by  the  commission  or  a  commissioner.  The  person  executing  any 
such  process  shall  receive  such  compensation  as  may  be  allowed  by  the 
commission  not  to  exceed  the  fees  prescribed  by  law  for  similar  services, 
and  such  fees  shall  be  paid  in  the  same  manner  as  provided  herein  for 
payment  of  the  fees  of  witnesses.     ['13,  c.  61,  §  50,  p.  278.] 


Hist.      '13,   s.   61,    §  50,   p.   278. 

Comp.   leg. — Cal.      Analogous:      Henning's  Gen.   L. 
*ct   3775,    §  54. 


Ariz.      Analogous:      '12,   c.  90,    §  54. 
Ore.      Analogous:      '11,    c.    279,    S  47. 
Wash.     Analogous:      '11,  c.   117,  §76. 


106:112.  Witnesses:  Attendance:  Fees:  Mileage.  The  commis- 
sion and  each  commissioner  shall  have  power  to  administer  oaths,  certify 
to  all  official  acts,  and  to  issue  subpoenas  for  the  attendance  of  witnesses 
and  the  production  of  papers,  waybills,  books,  accounts,  documents  and 
testimony  in  any  inquiry,  investigation,  hearing  or  proceeding  in  any 
part  of  the  state. 

Each  witness  who  shall  appear,  by  order  of  the  commission  or  a  com- 
missioner, shall  receive  for  his  attendance  the  same  fees  allowed  by  law 
to  a  witness  in  civil  cases,  in  the  district  court,  and  mileage  at  10  cents 
for  every  mile  of  travel  one  way  by  the  nearest  generally  traveled  route 
in  going  to  the  place  where  the  attendance  of  a  witness  is  required,  which 
amount  shall  be  paid  by  the  party  at  whose  request  such  witness  was 
subpoenaed. 

When  any  witness  who  has  not  been  required  to  attend  at  the  request 
of  any  party  shall  be  subpoenaed  by  the  commission,  his  fees  and  mileage 
shall  be  paid  from  the  funds  appropriated  for  the  use  of  the  commission 
in  the  same  manner  as  other  expenses  of  the  commission  are  paid : 
Provided,  That  the  commission  may  at  its  discretion  refuse  to  allow  the 
mileage  and  attendance  of  any  witness  subpoenaed  before  it  that  is  in 
the  employ  of  any  public  utility  defined  in  this  chapter. 
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Any  witness  subpoenaed  except  one  whose  fees  and  mileage  may  be 
paid  from  the  funds  of  the  commission,  may  at  the  time  of  service,  demand 
the  fee  to  which  he  is  entitled  for  travel  to  and  from  the  place  at  which  he  is 
required  to  appear  and  one  day's  attendance.  If  such  witness  demands  such 
fees  at  the  time  of  service,  and  they  are  not  at  that  time  paid  or  tendered, 
he  shall  not  be  required  to  attend  before  the  commission  or  commissioner,  as 
directed  in  the  subpoena,  unless  the  commission  shall  by  order  indorsed  on 
the  subpoena  require  any  such  witness  to  attend,  irrespective  of  the  fact 
that  such  mileage  and  attendance  are  not  paid  on  demand.  All  fees  or 
mileage  to  which  any  witness  is  entitled  under  the  provisions  of  this  sec- 
tion may  be  collected  by  action  therefor  instituted  by  the  person  to  whom 
such  fees  are  payable.  No  witness  furnished  with  free  transportation 
shall  receive  mileage  for  the  distance  he  may  travel  on  such  free  trans- 
portation.    ['13,  c.  61,  §  51a,  p.  278.] 

Hist.      *13,   c.   61,    §  51a,   p.   278.  Wash.      Analogous:      '11,    c.    117,    §75. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.   L.  Production    of    documents:       Commission    has    au- 

act  3775,   §  55a.  thority    to    require    production    of    documents    neces- 

Ariz.     Analogous:     '12,  c.  90     §  55a.  sary    as    evidence    in    cases    before    commission    and 

_,,        .       .               "  ,„      '     ';„.'   '  „,    '  tc  grant  litigants  time  and  place  sufficient  for  their 

Md.     Analogous:       10.  c.   180,   §31%.  examination.       Federal     M.     etc.     Co.     v.    P.     U.    C. 

N.  Y.     Analogous:      '10,   c.   480,   §66(11).  (1914)    26    I.    391,    143  P.   1173. 
Ore.     Analogous:      '11,   c.   279,    <i  4T . 

106:113.      Witnesses:      District  court  may  compel  attendance.      The 

district  court  in  and  for  the  county,  or  city  and  county  in  which  any  in- 
quiry, investigation,  hearing  or  proceeding  may  be  held  by  commission 
or  any  commissioner  shall  have  the  power  to  compel  the  attendance  of 
witnesses,  the  giving  of  testimony  and  the  production  of  papers,  includ- 
ing waybills,  books,  accounts  and  documents  as  required  by  any  subpoena 
issued  by  the  commission  or  any  commissioner. 

The  commission  or  the  commissioner  before  whom  the  testimony  is  to 
be  given  or  produced,  in  case  of  the  refusal  of  any  witness  to  attend  or 
testify  or  produce  any  papers  required  by  such  subpoena,  may  report  to 
the  district  court  in  and  for  the  county,  or  city  and  county,  in  which  the 
proceeding  is  pending,  by  petition,  setting  forth  that  due  notice  has  been 
given  of  the  time  and  place  of  attendance  of  said  witness,  or  the  produc- 
tion of  said  papers,  and  that  the  witness  has  been  summoned  in  the  man- 
ner prescribed  in  this  chapter,  and  that  the  witness  has  failed  and  refused 
to  attend  or  produce  the  papers  required  by  the  subpoena,  before  the  com- 
mission or  commissioner,  in  the  cause  or  proceeding  named  in  the  notice 
and  subpoena,  or  has  refused  to  answer  questions  propounded  to  him  in 
the  course  of  such  proceeding,  and  ask  an  order  of  said  court  compelling 
the  witness  to  attend  and  testify  or  produce  said  papers  before  the  com- 
mission. 

The  court,  upon  the  petition  of  the  commission  or  such  commissioner, 
shall  enter  an  order  directing  the  witnesses  to  appear  before  the  court  at 
a  time  and  place  to  be  fixed  by  the  court  in  such  order,  the  time  to  be 
not  more  than  10  days  from  the  date  of  the  order,  and  then  and  there  show 
cause  why  he  has  not  attended  and  testified  or  produced  said  papers  be- 
fore the  commission.  A  copy  of  said  order  shall  be  served  upon  said 
witness.  If  it  shall  appear  to  the  court  that  said  subpoena  was  regularly 
issued  by  the  commission  or  a  commissioner  and  regularly  served,  the 
court  shall  thereupon  enter  an  order  that  said  witness  appear  before  the 
commission  or  said  commissioner  at  the  time  and  place  fixed  in  said  order, 
and  testify  or  produce  the  required  papers,  and  upon  failure  to  obey  said 
order,  said  witness  shall  be  dealt  with  as  for  contempt  of  court. 

The  remedy  provided  in  this  section  is  cumulative  and   shall  not  be 
construed  to  impair  or  interfere  with  the  power  of  the  commission  or  a 

commissioner  to  enforce  the  attendance  of  witnesses  and  the  production 

■ 
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of  papers,  and  to  punish  for  contempt  in  the  same  manner  and  to  the  same 
extent  as  court  of  record. 

Hist.      '13,    c.    61,    §  51b,    p.    279;    "case"    changed  Md.      Analogous:      '10,    c.    180,    §9. 

to    "cause"   before    "or  proceeding."  ^   y.      Analogous:      '10,   c.   480,    §  19(2). 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  0re       Analogous:      '07,  c.   53,    §29. 

act   3775,    §  55b.  Wash.     Analogous:     '11,  c.   117,    §75. 

Ariz.     Analogous:      '12,    c.   90,    §  55b. 

106:114.  Depositions.  The  commission  or  any  commissioner  or  any 
party  may  in  any  investigation  or  hearing  before  the  commission,  cause 
the  deposition  of  witnesses  residing  within  or  without  the  state  to  be  taken 
in  the  manner  prescribed  by  law  for  like  depositions  in  civil  actions  in 
the  district  courts  of  this  state  and  to  that  end  may  compel  the  attendance 
of  witnesses  and  the  production  of  books,  waybills,  documents,  papers 
and  accounts.     ['13,  c.  61,  §  51c,  p.  280.] 

Hist.     '13,  c.   61,   §  51c,  p.  280.  Ariz.     Analogous:     '11,  c.  90,   §  55c. 

Cross   ref.      Depositions:      §6059    et   seq.  Ore.     Analogous:     '07,  c.  279,   §49. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:      '11,  c.   117,   §76. 

act  3775,   §  55c. 

106:115.  No  privilege  to  witnesses:  Immunity  for  self -incriminat- 
ing testimony.  No  person  shall  be  excused  from  testifying  or  from  pro- 
ducing any  book,  waybill,  document,  paper  or  account  in  any  investiga- 
tion or  inquiry  by  or  hearing  before  the  commission  or  any  commissioner, 
when  ordered  to  do  so,  upon  the  ground  that  the  testimony  or  evidence, 
book,  waybill,  document,  paper  or  account,  required  of  him  may  tend  to 
incriminate  him  or  subject  him  to  penalty  or  forfeiture,  but  no  person 
shall  be  prosecuted,  punished  or  subjected  to  any  forfeiture  or  penalty 
for  or  on  account  of  any  act,  transaction,  matter  or  thing  concerning  which 
he  shall  under  oath  have  testified  or  produced  documentary  evidence: 
Provided,  That  no  person  so  testifying  shall  be  exempt  from  prosecution 
or  punishment  for  any  perjury  committed  by  him  in  his  testimony. 
Nothing  herein  contained  shall  be  construed  as  in  any  manner  giving  to 
any  public  utility  immunity  of  any  kind.     ['13,  c.  61,  §  51d,  p.  280.] 

Hist.     '13,  c.   61,    §  51d,   p.   280.  N.   Y.      Analogous:    '10,   c.   480,    §20. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Ore.     Analogous:  '07,  c.  53,   §37,  '11,  c.  279,  §59. 

act.    3775,    §  55d.  Wash.     Analogous:      '11,  c.   117,   §76. 

Ariz.     Identical:     '12,  c.  90,  §  55d. 
Md.     Analogous:      '10,   c.    180,   §§10,   48. 

106:116.  Certified  copies  of  documents  as  evidence.  Copies  of  of- 
ficial documents  and  orders  filed  or  deposited  according  to  law  in  the 
office  of  the  commission,  Certified  by  a  commissioner  or  by  the  secretary 
under  the  official  seal  of  the  commission  to  be  true  copies  of  the  original 
shall  be  evidence  in  like  manner  as  the  originals.     ['13,  c.  61,  §  52a,  p.  281.] 

Hist.     '13,  c.   61,   §  52a,   p.   281.  Md.      Identical:      '10,    c.    180,    §8. 

Crofcs  ref.     Certified  public  writings:      §5966.  N.   Y.      Identical:      '10,   c.   480,   §17. 

Comp.   leg. — Cal.     Identical:      Henning's   Gen.  L.  Ore      Analogous:  '07,  c.  53,  §29,  '11,  c.  279,  §50. 

act   3775,   §  56a.  Wash.     Analogous:      '11,   c.    117,    §92. 

Ariz.     Identical :      '12,   c.   90,   §  56a. 

106:117.  Recording  of  orders.  Every  order,  authorization  or  cer- 
tificate issued  or  approved  by  the  commission  under  any  provision  of 
sections  90,  91,  92,  93,  94,  96,  106,  107,  108  and  109  of  this  chapter  shall 
be  in  writing  and  entered  on  the  records  of  the  commission. 

Any  such  order,  authorization  or  certificate,  or  a  copy  thereof,  or  a 
copy  of  the  record  of  any  such  order,  authorization  or  certificate,  certified 
by  a  commissioner  or  by  the  secretary  or  assistant  secretary  under  the 
official  seal  of  the  commission  to  be  a  true  copy  of  the  original  order, 
authorization,  certificate  or  entry,  may  be  recorded  in  the  office  of  the 
recorder  of  any  county  or  city  and  county,  in  which  is  located  the  prin- 
cipal place  of  business  of  any  public  utility  affected  thereby,  or  in  which 
is  situated  any  property  of  any  such  public  utility,  and  such  record  shall 
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impart  notice  of  its  provisions  to  all  persons.  A  certificate  under  the  seal 
of  the  commission  that  any  such  order,  authorization  or  certificate  has 
not  been  modified,  stayed,  suspended  or  revoked  may  also  be  recorded  in 
the  same  offices  in  the  same  manner  and  with  like  effect.  ['13,  c.  61,  §  52b, 
p.  281.] 

Hist.      '13,   c.   61,    §  52b,   p.   281.  Ariz.     Identical:      '12,   c.   90,    §  56b. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act   3775,    §  56b. 

106:118.  Fees.  The  commission  shall  charge  and  collect  the  follow- 
ing fees :  For  copies  of  papers  and  records  not  required  to  be  certified  or 
otherwise  authenticated  by  the  commission,  6  cents  for  each  folio;  for 
certified  copies  of  official  documents  and  orders  filed  in  its  office,  10  cents 
for  each  folio  and  50  cents  for  every  certificate  under  seal  affixed  thereto. 

No  fees  shall  be  charged  or  collected  for  copies  of  papers,  records  or 
official  documents,  furnished  to  the  public  officers  for  use  in  their  official 
capacity,  or  for  the  annual  reports  of  the  commission  in  the  ordinary 
course  of  distribution,  but  the  commission  may  fix  reasonable  charges  for 
publications  issued  under  its  authority.  , 

All  fees  charged  or  collected  under  this  section  shall  be  paid  at  least 
once  each  week,  accompanied  by  a  detailed  statement  thereof,  into  the 
treasury  of  the  state  to  the  general  fund.     ['13,  c.  61,  §  53,  p.  281.] 

Hist.      '13,   c.  61,   §53,   p.   281.  Ariz.      Analogous:      '12,    c.    90,    §57. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Md.      Analogous:      '10,   c.    180,    §8. 

act   3775,    §57.  N#   Y.     Analogous:      '10,   c.  480,   §18. 

106:119.      Right    to    inspect    books    and    examine    employees.      The 

commission,  each  commissioner  and  each  officer  and  person  employed  by 
the  commission  shall  have  the  right  at  any  and  all  times  to  inspect  the 
accounts,  books,  papers  and  documents  of  any  public  utility,  and  the  com- 
mission, each  commissioner  and  any  officer  of  the  commission  or  any 
employee  authorized  to  administer  oaths  shall  have  power  to  examine 
under  oath  any  officer,  agent  or  employee  of  such  public  utility  in  relation 
to  the  business  and  affairs  of  said  public  utility :  Provided,  That  any  per- 
son other  than  a  commissioner  or  an  officer  of  the  commission  demanding 
such  inspection  shall  produce  under  the  seal  of  the  commission  his  au- 
thority to  make  such  inspection :  And,  Provided  further,  That  a  written 
record  of  the  testimony  or  statement  so  given  under  oath  shall  be  made 
and  filed  with  the  commission.     ['13,  c.  61,  §  54,  p.  282.] 

Hist.       13,   c.   61,  §  54,   p.   282.                                                     Inspection:       Right    of:       Corporations'     accounts 

Comp.    leg.— Cal.  Identical :      Henning's    Gen.    L.        snoi-ld   !>e    subject   to    reasonable    inspection    of    con- 

t    Q77S     «  ^s  sumer    in    matter    affecting    his    relation    to    utility. 

<xct  61(0,   job.  Federal   M.    etc.    Co.    v.   P.   U.   C    (1914)    26    I.    391, 

Ariz.     Identical :  12,   c.  90,   §  58.                                         ^43   p#    1173. 

Md.     Analogous:     '10,  c.   180,  §§  13,  20.  Showing    required:      Parties    litigant    who    desire 
N.  Y.     Analogous:      '10,  c.   480,   §45(3).  to   inspect    records    of    opposing    parties    must   make 
Ore.     Analogous:      '11,  c.   279,    §36.  showing  as   to   necessity   and   must   specify  the    par- 
ticular books   and   papers    which    they  desire   to   ex- 
Wash.     Analogous:       11,   c.    117,    §77.  amine.     Federal   M.   etc.   Co.   v.   P.   U.    C    (1914)    26 
Construed:      That    section    refers    to    persons    au-  I.   391,   143  P.   1173. 
thorized    to    inspect    records    of    a    utility    and    does  To  whom  applicable:     This  section  applies  equally 
not    refer    to    production    of    books    or    records    re-  to  utilities  whose  records  are  kept  within  and  with- 
quired    to    be    produced    as    evidence    on    the    trial.  out  state.     Federal   M.   etc.   Co.    v.   P.    U.    C.    (1914) 
Federal   M.   etc.    Co.   v.   P.    U.    C.    (1914)    26    I.    391,  26  I    391     143  P     1173 
L43  P.    1173. 

106:120.  Production  of  books  without  state.  The  commission  may 
require,  by  order  served  on  any  public  utility  in  the  manner  provided 
herein  for  the  service  of  orders,  the  production  within  this  state  at  such 
time  and  place  as  it  may  designate,  of  any  books,  accounts,  papers  or 
records  kept  by  said  public  utility  in  any  office  or  place  without  this  state, 
or,  at  its  option,  verified  copies  in  lieu  thereof  so  that  an  examination 
thereof  may  be  made  by  the  commission  or  under  its  direction. 
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Hist.      '13,   c.   61,    §  55,   p.   282;   "service   of  order"  Ore.     Analogous:  '07,  c.  52,  §42,  '11,  c.  239,  §37. 

changed  to  "service  of  orders."  Wash.      Analogous:      '11,   c.    117,    §79. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Foreign    corporations:       Records    of    corporations 

act   3775,    §  59b.  kept  without  the    state   are   subject   to   same   limita- 

Ariz.     Identical:      '12,  c.  90,   §59.  tions    as    inspection    within    the    state.      Federal    M. 

N.  Y.      Analogous:      '10,  c.   480,    §66(10).  ■*■   Co.   v.   P.    U.   C.    (1914)    26   I.    391,   143  P.   1173. 

106:121.  Complaint  against  utility.  Complaint  may  be  made  by 
the  commission  of  its  own  motion  or  by  any  corporation  or  person,  cham- 
ber of  commerce,  board  of  trade,  or  any  civic,  commercial,  mercantile, 
traffic,  agricultural  or  manufacturing  association  or  organization  or  any 
body  politic  or  municipal  corporation,  by  petition  or  complaint  in  writing, 
setting  forth  any  act  or  thing  done  or  omitted  to  be  done  by  any  public 
utility  including  any  rule,  regulation  or  charge  heretofore  established  or 
fixed  by  or  for  any  public  utility,  in  violation,  or  claimed  to  be  in  violation 
of  any  provision  of  law  or  of  any  order  or  rule  of  the  commission :  Pro- 
vided, That  no  complaint  shall  be  entertained  by  the  commission,  except 
upon  its  own  motion,  as  to  the  reasonableness  of  any  rate  or  charges  of 
any  gas,  electrical,  water  or  telephone  corporation,  unless  the  same  be 
signed  by  the  mayor  or  the  president  or  chairman  of  the  board  of  trustees 
or  a  majority  of  the  council,  commission  or  other  legislative  body  of  the 
city  or  county  or  city  or  town,  if  any,  within  which  the  alleged  violation 
occurred,  or  not  less  than  25  consumers  or  purchasers  or  prospective  con- 
sumers or  purchasers  of  such  gas,  electricity,  water  or  telephone  service. 
['13,  c.  61,  first  part  of  §  56,  p.  282.] 

Hist.      '13,   c.    61,    first  part  of   §  56,   p.   282.  the    reasonableness    of    a   rate    filed    by    a   competing 

Comp.    leg— Cal..      Identical:      Henning's    Gen.    L.  company     without    the     additional     requirements     of 

act    3775,    §  60.  tms    section    does    not    come    within    junsaiction    of 

.    .       '        .  '  ,  „  a  commission,     but    such     complaint    was    decided    on 

Ariz.     Similar:       \l,  c.  90,  §  bO.  merits    rather    than    a    jurisdictional    question.      Po- 

Md.      Analogous:      '10,   c.    180,    §22.  catello   G.    &    P.    Co.    v.    Southern    Idaho    W.    P.   Co. 

N.    Y.      Analogous:      '10,    c.    480,    §§48(2),    96(2).  2  P-   U.   C.   I.   106,    110,  P.   U.  R.   1915D  639,  645. 
Jurisdiction    of    commission:      A    complaint    as    to 

106:122.  Same:  Joinder.  All  matters  upon  which  complaint  may 
be  founded  may  be  joined  in  one  hearing,  and  no  motion  shall  be  enter- 
tained against  a  complaint  for  misjoinder  of  causes  of  action  or  griev- 
ances or  misjoinder  or  nonjoinder  of  parties;  and  in  any  review  by  the 
courts  of  orders  or  decisions  of  the  commission  the  same  rule  shall  apply 
with  regard  to  the  joinder  of  causes  and  parties  as  herein  provided.  ['13, 
c.  61,  part  of  §  56,  p.  282.] 

Hist.      '13,  c.   61,   part  of  §56,   p.  '282.  Ariz.      Identical:      '12,   c.   90,   §60. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.      Analogous:      '11,    c.    117,    §80. 

act    3775,    §  60. 

106:123.  Same:  No  dismissal.  The  commission  shall  not  be  re- 
quired to  dismiss  any  complaint  because  of  the  absence  of  direct  damage 
to  the  complainant.     ['13,  c.  61,  part  of  §  56,  p.  282.] 

Hist.     '13,  c«  61,   part  of   §56,  p.   282.  Ariz.     Identical:      '12,  c.  90,   §60. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.      Similar:      '11,   c.   117,    §80. 

act   3775,    §  60. 

106:124.  Same:  Service.  Upon  the  filing  of  a  complaint,  the  com- 
mission shall  cause  a  copy  thereof  to  be  served  upon  the  corporation,  or 
person  complained  of.  Service  in  all  hearings,  investigations  and  proceed- 
ings pending  before  the  commission  may  be  made  upon  any  person  upon 
whom  a  summons  may  be  served  in  accordance  with  the  provisions  of  the 
code  of  civil  procedure  of  this  state,  and  may  be  made  personally  or  by 
mailing  in  a  sealed  envelope,  registered,  with  postage  prepaid. 

Hist.      '13,    c.    61,    part    of    §56,    p.    282;    "any"  Ariz.     Analogous:      '12,  c.   90,   §60. 

changed  to   "a"   before    "summons."  Md       Analogous:.    '10,   c.    180,    §22. 

Cross   ref.     Service  of  summons:      §4144.  N.    Y.      Analogous:      '10,    c.    480,    §§48(2),    96(2). 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.     Analogous:      '11     c     117     §80 
act  3775,   §60.  8 

106:125.  Time  and  place  of  hearing.  The  commission  shall  fix  the 
time  when  and  place  where  a  hearing  will  be  had  upon  the  complaint  and 
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shall  serve  notice  thereof,  not  less  than  20  days  before  the  time  set  for 
such  hearing,  unless  the  commission  shall  find  that  public  necessity  re- 
quires that  such  hearing  be  held  at  an  earlier  date.  ['13,  c.  61,  last  part 
of  §  56,  p.  282.] 

Hist.     '13,   c.  61,   last  part  of   §  56,   p.   282.  Ariz.      Similar:      '12,   c.  90,    §  60. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.   117,  §80. 

net   3775,    §  60. 

106:126.  Hearing.  At  the  time  fixed  for  any  hearing  before  the 
commission  or  a  commissioner,  or  the  time  to  which  the  same  may  have 
been  continued,  the  complainant  and  the  corporation  or  person  complained 
of,  and  such  corporations  or  persons  as  the  commission  may  allow  to  inter- 
vene, shall  be  entitled  to  be  heard  and  to  introduce  evidence.  The  com-* 
mission  shall  issue  process  to  enforce  the  attendance  of  all  necessary 
witnesses.     ['13,  c.  61,  first  part  of  §  57a,  p.  282.] 

Hist.     '13,  c.  61,   first  part  §  57a,  p.  283.  Md.      Similar:      '10,   c.   180,   §6,   am.   '12,  c.  563. 

Comp.    leg. — Cal.      Identical:      Henning's  Gen.    L.  Ore.      Similar:      '07,    c.    53,    §9. 

act   3775,    §  61a.  Cited:      Re  Ashton  &   St.  A.  P.   Co.  1  P.  U.  C.  I. 

Ariz.      Identical:      '12,  c.   90,    §  61a.  72. 

Wash.     Similar:     '11,  c.   117,   §81. 

106:127.  Decision.  After  the  conclusion  of  the  hearing,  the  com- 
mission shall  make  and  file  its  order,  containing  its  decision.  A  copy  of 
such  order,  certified  under  the  seal  of  the  commission,  shall  be  served  upon 
the  corporation  or  person  complained  of,  or  its  or  his  attorney.  Said  order 
shall,  of  its  own  force,  take  effect  and  become  operative  20  days  after  the 
service  thereof,  except  as  otherwise  provided,  and  shall  continue  in  force, 
either  for  a  period  which  may  be  designated  therein  or  until  changed  or 
abrogated  by  the  commission.  If  an  order  cannot,  in  the  judgment  of  the 
commission,  be  complied  with  within  20  days,  the  commission  may  grant  t 

and  prescribe  such  additional  time  as  in  its  judgment  is  reasonably  neces- 
sary to  comply  with  the  order,  and  may,  on  application  and  for  good  cause 
shown,  extend  the  time  for  compliance  fixed  in  its  order.  ['13,  c.  61,  part 
of  §  57a,  p.  283.] 

Hist.      '13,   c.   61,    part  of   §  57a,  p.   283.  to  lower  rates  on  branch   line  to  those  of  main   line 

Comp.    leg.— Cal.      Identical:      Henning's   Gen.    L.        with   PfrmLissi?n   to  apply  for  opportunity  within   20 

act  3775     §  61a.  days   of    showing   that  existing    rate    of   branch    line 

a  «,  is    not   discriminatory,    if    such    application    is   made 

Ariz.     Identical:       12,   c.   90,   &  61a.  the  order  should  be  suspended  pending  further  hear- 

Wash.      Similar:      '11,   c.    117,    §81.  ing.       (On    rehearing)    Peterson    v.    O.    S.    L.    Co.    3 

Suspension  of  order:     In  case  a  utility  is  ordered        P-   U-  C-  L   71»  72-  P-  u-  R-   1915D  749,  751. 

106:128.  Record.  A  full  and  complete  record  of  all  proceedings  had 
before  the  commission  or  any  commissioner  on  any  formal  hearing  had, 
and  all  testimony  shall  be  taken  down  by  a  reporter  appointed  by  the 
commission  and  the  parties  shall  be  entitled  to  be  heard  in  person  or  by 
attorney.     ['13,  c.  61,  part  of  §  57a,  p.  283.] 

Hist.     '13,  c.  61,  part  of  §  57a,  p.  283.  Ariz.     Identical:      '12,   c.   90,   §  61a. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Wash.     Identical:      '11,   c.    117,   §81. 

act   3775,    §  61a. 

106:129.  Record  on  review.  In  case  of  an  action  to  review  any 
order  or  decision  of  the  commission,  a  transcript  of  such  testimony,  to- 
gether with  all  exhibits  or  copies  thereof,  introduced  and  of  the  pleadings, 
record  and  proceedings  in  the  cause,  shall  constitute  the  record  of  the  % 

commission:  Provided,  That  on  review  of  an  order  or  decision  of  the 
commission,  the  parties  and  the  commission  may  stipulate  that  a  certain 
question  or  questions  alone  and  a  specified  portion  only  of  the  evidence 
shall  be  certified  to  the  court  for  its  judgment,  whereupon  such  stipulation 
and  the  question  or  questions  and  the  evidence  therein  specified  shall  con- 
stitute the  record  on  review.     ['13,  c.  61,  last  part  of  §  57a,  p.  283.] 

Hist.     '13,  c.   61,   last  part  of   §  57a,  p.   283.  Wash.      Analogous:      '11,   c.    117,    §81. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.   L. 

act   3775,    §  61a. 
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106:130.  Complaint  by  utility.  Any  public  utility  shall  have  a  right 
to  complain  on  any  of  the  grounds  upon  which  complaints  are  allowed 
to  be  filed  by  other  parties,  and  the  same  procedure  shall  be  adopted  and 
followed  as  in  other  cases,  except  that  the  complaint  may  be  heard  ex  parte 
by  the  commission  or  may  be  served  upon  any  parties  designated  by  the 
commission.     ['13,  c.  61,  §  58,  p.  284.] 

Hist.      '13,   c.   61,    §58,   p.   284.  Ariz.      Identical:      '12,   c.   90,    §62. 

Comp.    leg. — Cal.      Identical :      Henning's    Gen.    L. 

act  3775,   §  62. 

106:131.      Finding  of   commission  necessary  for  raise   in   rate.      No 

public  utility  shall  raise  any  rate,  fare,  toll,  rental  or  charge  or  so  alter 
any  classification,  contract,  practice,  rule  or  regulation  as  to  result  in  an 
increase  in  any  rate,  fare,  toll,  rental  or  charge,  under  any  circumstances 
whatsoever,  except  upon  a  showing  before  the  commission  and  a  finding  by 
the  commission  that  such  increase  is  justified.     ['13,  c.  61,  §  59a,  p.  284.] 

Hist.     '13,   c.   61,   §  59a,  p.  284.  Ariz.      Identical:      '12,   c.   90,   §  63a. 

Comp.   leg.— Cal.      Identical:      Henning's   Gen.    L.  Cited:      Re    Pacific    T.    &    T.    Co.    2    P.    U.    C.    I. 

act  3775,  §  63a.  89,  90,  P.  U.  R.   1915B  943. 

106:132.  Determination  of  schedule  and  regular  rates.  Whenever 
there  shall  be  filed  with  the  commission  any  schedule  stating  an  individual 
or  joint  rate,  fare,  toll,  rental,  charge,  classification,  contract,  practice, 
rule  or  regulation  increasing  or  resulting  in  the  increase  of  any  rate, 
fare,  toll,  rental  or  charge,  the  commission  shall  have  power,  and  it  is 
hereby  given  authority,  either  upon  complaint  or  upon  its  own  initiative 
without  complaint,  at  once,  and  if  it  so  orders,  without  answer  or  other 
formal  pleadings  by  the  interested  public  utility  or  utilities,  but  upon 
reasonable  notice,  to  enter  upon  a  hearing  concerning  the  propriety  of 
such  rate,  fare,  toll,  rental,  charge,  classification,  contract,  practice,  rule 
or  regulation,  and  pending  the  hearing  and  decision  thereon,  such  rate, 
fare,  toll,  rental,  charge,  classification,  contract,  practice,  rule  or  regula- 
tion shall  not  go  into  effect:  Provided,  That  the  period  of  suspension  of 
such  rate,  fare,  toll,  rental,  charge,  classification,  contract,  practice,  rule 
or  regulation  shall  not  extend  beyond  120  days  beyond  the  time  when  such 
rate,  fare,  toll,  rental,  charge,  classification,  contract,  practice,  rule  or 
regulation  would  otherwise  go  into  effect  unless  the  commission  in  its  . 
discretion,  extends  the  period  of  suspension  for  a  further  period  not  ex-  ' 
ceeding  six  months.  On  such  hearing  the  commission  shall  establish  the 
rates,  fares,  tolls,  rentals,  charges,  classifications,  contracts,  practices, 
rules  or  regulations  proposed,  in  whole  or  in  part  or  others  in  lieu  thereof, 
which  it  shall  find  to  be  just  and  reasonable.  All  such  rates,  fares,  tolls, 
rentals,  charges,  classifications,  contracts,  practices,  rules  or  regulations, 
not  so  suspended  shall,  on  the  expiration  of  30  days  from  the  time  of 
filing  the  same  with  the  commission,  or  of  such  lesser  time  as  the  com- 
mission may  grant,  go  into  effect  and  be  the  established  and  effective  rates, 
fares,  tolls,  rentals,  charges,  classifications,  contracts,  practices,  rules  and 
regulations,  subject  to  the  power  of  the  commission  after  a  hearing  had 
on  its  own  motion  or  upon  complaint,  as  herein  provided  to  alter  or  modify 
the  same.     ['13,  c.  61,  §  59b,  p.  284.] 

Hist.     '13,  c.  61,  §  59b,  p.  284.  appears    in    first    sentence    preceding    "increasing": 

Comp.  leg.— Cal.     Identical  except  the  word  "not"        Henning's   Gen.    L.  act  3775,   §  63b. 

106:133.  May  rescind  or  change  orders.  The  commission  may  at 
any  time,  upon  notice  to  the  public  utility  affected,  and  after  opportunity 
to  be  heard  as  provided  in  the  case  of  complaints,  rescind,  alter  or  amend 
any  order  or  decision  made  by  it.  Any  order  rescinding,  altering  or  amend- 
ing a  prior  order  or  decision  shall,  when  served  upon  the  public  utility 
affected,  have  the  same  effect  as  is  herein  provided  for  original  orders  or 
decisions.     ['13,  c.  61,  §  60,  p.  285.] 
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Hist.     '13,  c.  61,   §60,  p.  285.  Wash.     Analogous:      '11,  c.  117,   §90. 
Comp.    leg. — Cal.      Identical:      Henning's  Gen.    L.            Applied:       Order    denying     certificate     of     conve- 
rt 3775,  §  64.  nience   rescinded   in    Re   Swan    Creek    E.    Co.    P.    U. 
Ariz.     Identical :     '12,  c.  90,  §  64.  C-  l-  Case  F87>  °rder  284>  P-  U-  R-  1915F  *23.  327. 

106:134.  Collateral  attack.  All  orders  and  decisions  of  the  com- 
mission which  have  become  final  and  conclusive  shall  not  be  attacked 
collaterally.     ['13,  c.  61,  §  61,  p.  285.] 

Hist.     '13,  c.  61,  §61,  p.  285.  Ariz.     Analogous:      '12,  c.   90,   §65. 

Comp.  leg. — Cal.     Analagous :     Henning's  Gen.  L.  Cited:     Federal  M.  etc.  Co.  v.  P.  U.  C.   (1914)   26 

act   3775,    §  65.  I.    391,   143  P.   1173. 

106:135.      Rehearing:    Order  not  stayed:    Change  of  original  order. 

After  an  order  has  been  made  by  the  commission,  any  corporation,  public 
utility  or  person  interested  therein  shall  have  the  right  to  apply  for  a  re- 
hearing in  respect  to  any  matter  determined  therein,  and  the  commission 
shall  grant  and  hold  such  rehearing  if  in  its  judgment  sufficient  reason 
therefor  be  made  to  appear.  If  a  rehearing  shall  be  granted,  the  same 
shall  be  determined  by  the  commission  within  30  days  after  the  same 
shall  be  finally  submitted.  An  application  for  such  a  rehearing  shall  not 
excuse  any  corporation,  public  utility  or  person  from  complying  with  or 
obeying  any  order  or  any  requirement  of  any  order  of  the  commission  or 
operate  in  any  manner,  to  stay  or  postpone  the  enforcement  thereof,  except 
as  the  commission  may  by  order  direct.  If  after  such  rehearing  and  a 
consideration  of  the  facts,  including  those  arising  since  the  making  of  the 
order,  the  commission  shall  be  of  the  opinion  that  the  original  order  or 
any  part  thereof  is  in  any  respect  unjust  or  unwarranted  or  should  be 
changed,  the  commission  may  abrogate  or  change  the  same.  An  order 
made  after  any  such  rehearing,  abrogating  or  changing  the  original  order, 
shall  have  the  same  force  and  effect  as  an  original  order,  and  shall  not 
affect  any  right  or  the  enforcement  of  any  right  arising  from  or  by  virtue 
of  the  original  order.     ['13,  c.  61,  §  62,  p.  285.] 

Hist.      '13,   c.   61,    §  62,   p.  285.  Md.     Analogous:      *10,   c.   180,   §  11. 

Comp.  leg. — Cal.     Analogous:  Henning's  Gen.  L.  N.  Y.     Analogous:     '10,  c.  480,  §22. 

act  3775,   §66.  Wash.     Analogous:      '11,  c.   117,   §89. 

Ariz.     Analogous:      '12,  c.  90,  §66. 

106:136.     Review  by  supreme  court.     Within  30  days  after  the  ap- 
^  plication  for  a  rehearing  is  denied,  or,  if  the  application  is  granted,  then 
\j   <7/M  w^n^n  30  days  after  the  rendition  of  the  decision  on  rehearing,  the  appli- 
friil  *"      cant  may  apply  to  the  supreme  court  of  this  state  for  a  writ  of  certiorari 


&!& 


or  review  (hereinafter  referred  to  as  a  writ  of  review)  for  the  purpose  of 
I  /*'  having  the  lawfulness  of  the  original  order  or  decision  or  the  order  or 

decision  on  rehearing  inquired  into  and  determined. 

Such  writ  shall  be  made  returnable  not  later  than  30  days  after  the 
date  of  the  issuance  thereof,  and  shall  direct  the  commission  to  certify  its 
record  in  the  case  to  the  court. 

On  the  return  day,  the  cause  shall  be  heard  by  the  supreme  court,  unless 
for  a  good  reason  shown  the  same  be  continued.  No  new  or  additional 
evidence  may  be  introduced  in  the  supreme  court,  but  the  cause  shall  be 
heard  on  the  record  of  the  commission  as  certified  by  it. 

The  review  shall  not  be  extended  further  than  to  determine  whether 
the  commission  has  regularly  pursued  its  authority,  including  a  determina- 
tion of  whether  the  order  or  decision  under  review  violates  any  right  of 
the  petitioner  under  the  constitution  of  the  United  States  or  of  the  state 
of  Idaho  and  whether  the  evidence  is  sufficient  to  sustain  the  findings  and 
conclusions  of  the  commission. 

The  findings  and  conclusions  of  the  commission  on  questions  of  fact 
shall  be  regarded  as  prima  facie  just,  reasonable  and  correct.  Such  ques- 
tions of  fact  shall  include  ultimate  facts  and  the  findings  and  conclusions 
of  the  commission  on  reasonableness  and  discrimination. 
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The  commission  and  each  party  to  the  action  or  proceeding  before  the 
commission  shall  have  the  right  to  appear  in  the  review  proceeding. 

Upon  the  hearing  the  supreme  court  shall  enter  judgment  either  affirm- 
ing or  setting  aside  the  order  or  decision  of  the  commission. 

The  provisions  of  the  code  of  civil  procedure  of  this  state  relating  to 
writs  of  review  shall  so  far  as  applicable  and  not  in  conflict  with  the  pro- 
visions of  this  chapter,  apply  to  proceedings  instituted  in  the  supreme 
court  under  the  provisions  of  this  section:  Provided,  That  the  writ  of 
mandamus  shall  lie  from  the  supreme  court  to  the  commission  in  all  proper 
cases.     ['13,  c.  61,  §  63a,  p.  286.] 

Hist.     '13,  c.   61,   §  63a,  p.   286.  Ore.     Analogous:     '07,  c.  53,  §§32,  34,  54. 

Cross   ref.     Jurisdiction  of  supreme  court  to  issue  Wash.     Analogous:     '11,  c.  117,  §§  86,  88. 

writs  of  certiorari:     Const.  V,  9.     Writs  of  review:  "                          "          '     '         '                   .' 

S  4Qfil    et  <v>n  Cited:      Idaho    P.    &    L.    Co.    v.    Blomquist    (1914) 

g  «»oi   nnq.  26  j    222>  H1  p    1Q83j  Ann    Cag    1916E  282;  Murray 

Comp.  leg.— Cal.     Analogous:     Henmng  s  Gen.  L.        v    p     tj.  C.   (1915)    27   I.  603,   618,    150  P.  47,  P.   U. 

act  3775,   §  67.  r,  1915F  436,  440;  Coeur  d'Alene  v.  P.  U.  C.   (1916) 

Ariz.     Analogous:     '12,  c.  90,  §  67a,  f,  h.  29  I.  508,  511,   160  P.  751;  Northwest  Light  etc.  Co. 

Md.     Analogous:     '10,  c.   180,  §§  43,  45.  v-  Alexander  (1916)   29  I.  557,  565,  160  P.  1106. 

106:137.  Review  by  district  court.  If  the  supreme  court  shall  de- 
cline on  constitutional  grounds  to  exercise  the  jurisdiction  in  this  chapter 
specified,  either  generally  or  in  any  class  or  classes  of  cases  or  in  any  par- 
ticular case  arising  under  this  chapter,  then  and  in  that  event  but  not 
otherwise  the  district  court  within  and  for  the  county  wherein  any  hearing 
has  been  had,  or  if  had  in  more  than  two  counties,  the  district  court  within 
and  for  the  county  where  the  hearing  was  commenced,  shall  have  jurisdic- 
tion to  issue  a  writ  of  review  in  the  same  manner,  returnable  within  the 
same  period,  with  the  same  effect  and  subject  to  the  same  limitations  spe- 
cified in  section  136.     ['13,  c.  61,  §  63b,  p.  287.] 

Hist.     "13,  c.   61,     63b,   p.   287. 

106:138.  Appeal  from  district  to  supreme  court.  From  any  de- 
cision of  the  district  court  in  any  such  review,  an  appeal  may  be  taken  to 
the  supreme  court  and  on  such  appeal  the  original  transcript  of  the  record 
filed  in  the  district  court,  together  with  a  transcript  of  the  proceedings  in 
the  district  court,  shall  constitute  the  record  on  appeal  to  the  supreme 
court.  Such  appeal  will  be  taken  by  giving  notice  of  appeal  in  open  court 
at  the  time  of  the  rendition  of  the  judgment  or  by  the  service  and  the 
filing  of  notice  of  appeal  within  20  days  from  and  after  the  entry  of  judg- 
ment, and  the  record  of  said  cause  shall  be  filed  in  the  supreme  court  within 
30  days  after  said  judgment  is  rendered.  On  such  appeal  the  findings  and 
conclusions  of  the  commission  on  questions  of  fact  shall  be  deemed  prima 
facie,  just,  reasonable  and  correct,  and  such  questions  of  fact  shall  include 
ultimate  facts  and  findings  and  conclusions  of  the  commission  on  reason- 
ableness and  discrimination.     ['13,  c.  61,  §  63c,  p.  287.] 

Hist.     '13,  c.  61,   S  63c,  p.  287. 

106:139.  Stay  of  order.  Notice.  No  court  of  this  state  shall  enjoin 
or  restrain  the  enforcement  of  any  order  of  the  commission  or  stay  the 
operation  thereof,  unless  the  applicant  for  such  writ  shall  give  three  days' 
notice  of  said  application  to  all  adverse  parties  and  to  the  commission.  On 
the  hearing  of  such  application,  the  applicant  shall  present  to  the  court  a 
transcript  of  the  proceedings  had  before  the  commission,  including  the 
evidence,  and  such  transcript  shall  be  considered  by  the  court  in  deter- 
mining the  applicant's  right  to  an  injunction,  restraining  order  or  other 
order  suspending  or  staying  the  operation  of  the  order  or  decision  of  the 
commission,  and  if  an  injunction,  restraining  order  or  other  order  sus- 
pends or  stays  the  order  of  the  commission  as  issued,  such  order  shall  con- 
tain a  specific  finding  based  upon  the  evidence  submitted  to  the  court  and 
identified  by  reference  thereto  that  great  and  irreparable  damage  would 
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result  to  the  petitioner  and  specifying  the  nature  of  the  damage.     ['13, 
c.  61,  §  63d,  p.  287.] 

Hist.     '13,  c.  61,  §  63d,  p.  287.  Md.     Analogous:      '10,  c.   180,   §43. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.   117,  §87. 

act   3775,   §  68b. 

106:140.  Same:  Bond.  In  case  the  order  or  decision  of  the  com- 
mission is  stayed  or  suspended,  the  order  shall  not  become  effective  until 
a  suspending  bond  has  been  executed  and  filed  with  and  approved  by  the 
commission,  or  by  the  court  of  review,  conditioned  in  manner  and  form 
as  the  suspending  bond  specified  in  section  142  hereof,  and  the  court  shall 
direct  that  all  moneys  involved  in  said  proceeding  shall  be  paid  into  court 
under  the  terms  and  conditions  and  subject  to  the  disposition  thereof,  pro- 
vided in  sections  143  and  144  hereof. 

Hist.      '13,  c.   61,   §  63e,  p.   288;   "commission"  for 
"commissioner"  in  first  phrase. 

106:141.  Stay  of  order  on  review.  The  pendency  of  a  writ  of  re- 
view shall  not  of  itself  stay  or  suspend  the  operation  of  the  order  or  de- 
cision of  the  commission,  but  during  the  pendency  of  such  writ,  the  court 
in  which  such  action  is  pending  either  originally  or  on  appeal,  may  stay 
or  suspend,  in  whole  or  in  part,  the  operation  of  the  commission's  order  or 
decision.     ['13,  c.  61,  §  64a,  p.  288.] 

Hist.     '13,  c.  61,   §  64a,  p.   288.  Md.   Analogous:     '10,  c.   180,   §43. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L..  Wash.     Analogous:     '11,  c.   117,   §87. 

act   3775,   §  68b. 

106:142.  Same:  Notice.  No  order  so  staying  or  suspending  an 
order  or  decision  of  the  commission  shall  be  made  by  the  court  otherwise 
than  upon  a  three  days'  notice  and  after  hearing,  and  if  the  order  or  de- 
cision of  the  commission  is  suspended,  the  order  suspending  the  same  shall 
contain  a  specific  finding  based  upon  the  evidence  submitted  to  the  court 
and  identified  by  reference  thereto,  that  great  or  irreparable  damage  would 
otherwise  result  to  the  petitioner  and  specifying  the  nature  of  the  damage. 
['13,  c.  61,  §  64b,  p.  288.] 

Hist.     '13,  c.  61,    §  64b,   p.   288.  Md.     Analogous:      '10,  c.   180,   §43. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  Wash.     Analogous:     '11,  c.   117,  §87. 

act  3775   §  68a. 

106:143.  Same:  Bond.  In  case  the  order  or  decision  of  the  com- 
mission is  stayed  or  suspended,  the  order  of  the  court  shall  not  become 
effective  until  a  suspending  bond  shall  first  have  been  executed  and  filed 
with,  and  approved  by  the  commission  (or  approved  on  review  by  the 
court),  payable  to  the  people  of  the  state  of  Idaho,  and  sufficient  in  amount 
and  security  to  insure  the  prompt  payment,  by  the  party  petitioning  for 
the  review,  of  all  damages  caused  by  the  delay  in  the  enforcement  of  the 
order  or  decision  of  the  commission,  and  of  all  moneys  which  any  person 
or  corporation  may  be  compelled  to  pay,  pending  the  review  proceedings, 
for  transportation,  transmission,  product,  commodity,  or  service  in  excess 
of  the  charges  fixed  by  the  order  or  decision  of  the  commission,  in  case 
said  order  or  decision  is  sustained.  The  court,  in  case  it  stays  or  sus- 
pends the  order  or  decision  of  the  commission  in  any  matter  affecting  rates, 
fares,  tolls,  rentals,  charges  or  classifications,  shall  also  by  order  direct 
the  public  utility  affected  to  pay  into  court,  from  time  to  time,  there  to  be 
impounded  until  the  final  decision  of  the  case  or  into  some  bank  or  trust 
company  paying  interest  on  deposits,  under  such  conditions  as  the  court 
may  prescribe,  all  sums  of  money  which  it  may  collect  from  any  corpora- 
tion or  person  in  excess  of  the  sum  such  corporation  or  person  would  have 
been  compelled  to  pay  if  the  order  or  decision  of  the  commission  had  not 
been  stayed  or  suspended.     ['13,  c.  61,  §  64c,  p.  288.] 

Hist.      '13,  c.   61,   §  64c,   p.   288.  Ore.     Analogous:     '07,  c.  53,  §  33,  '11,  c.  279,  §  55. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  Wash.     Analogous:     '11,  c.   117,   §87. 

act  3775,   §  68c. 
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106:144.  Same:  Accounts  pending  final  decision.  In  case  the 
court  stays  or  suspends  any  order  or  decision  lowering  any  rate,  fare,  toll, 
rental,  charge  or  classification,  the  commission,  upon  the  execution  and 
approval  of  said  suspending  bond,  shall  forthwith  require  the  public  utility 
affected  under  penalty  of  the  immediate  enforcement  of  the  order  or  de- 
cision of  the  commission  (pending  the  review  and  notwithstanding  the 
suspending  order)  to  keep  such  accounts  verified  by  oath,  as  may  in  the 
judgment  of  the  commission  suffice  to  show  the  amounts  being  charged 
or  received  by  such  public  utility,  pending  the  review,  in  excess  of  the 
charges  allowed  by  the  order  or  decision  of  the  commission,  together  with 
the  names  and  addresses  of  the  corporations  or  persons  to  whom  over- 
charges will  be  refundable  in  case  the  charges  made  by  the  public  utility, 
pending  the  review,  be  not  sustained  by  the  court.  The  court  may,  from 
time  to  time,  require  said  party  petitioning  for  a  review  to  give  additional 
security  on  or  to  increase  the  said  suspendng  bond  whenever  in  the  opin- 
ion of  the  court  the  same  may  be  necessary  to  insure  the  prompt  payment 
of  said  damages  and  said  overcharges.  Upon  the  final  decision  by  the 
court,  all  moneys  which  the  public  utility  may  have  collected,  pending  the 
appeal  in  excess  of  those  authorized  by  such  final  decision,  together  with 
interest  in  case  the  court  ordered  the  deposit  of  such  moneys  in  a  bank 
or  trust  company,  shall  be  promptly  paid  to  the  corporations  or  persons 
entitled  thereto,  in  such  manner  and  through  such  methods  of  distribution 
as  may  be  prescribed  by  the  commission.  If  any  such  moneys  shall  not 
have  been  claimed  by  the  corporations  or  persons  entitled  thereto  within 
one  year  from  the  final  decision  of  the  court,  the  commission  shall  cause 
notice  to  such  corporation  or  persons  to  be  given  by  publication,  once  a 
week  for  two  successive  weeks,  in  a  newspaper  of  general  circulation, 
printed  and  published  in  the  city  of  Boise,  and  such  other  newspaper  or 
newspapers  as  may  be  designated  by  the  commission,  said  notice  to  state 
the  names  of  the  corporations  or  persons  entitled  to  such  moneys  and  the 
amount  due  each  corporation  or  person.  All  moneys  not  claimed  within 
three  months  after  the  publication  of  said  notice  shall  be  paid  by  the  public 
utility  under  the  direction  of  the  commission,  into  the  state  treasury  for 
the  benefit  of  the  general  fund. 

Hist.     '13,  c.   61,   §  64b,  p.  289;  "as  any"   changed  Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L. 

to    "as    may"    after    "oath"  ;    "of"    changed    to    "or"        act  3775,   §  68d. 

before    "decision";    "providing"    changed    to    "pend-  0re      Analogous:     '07,  c.  53,  §  33,  '11,  c.  279,  §  55. 

ing     preceding     the  review.  " 

Wash.     Analogous:       11,  c.   117,   §8/. 

106:145.  Preference  on  calendar.  All  actions  and  proceedings  un- 
der this  chapter,  and  all  actions  or  proceedings  to  which  the  commission 
or  the  people  of  the  state  of  Idaho  may  be  parties,  and  in  which  any  ques- 
tion arises  under  this  chapter,  or  under  or  concerning  any  order  or  de- 
cision of  the  commission,  shall  be  preferred  over  all  other  civil  causes 
except  election  causes  and  shall  be  heard  and  determined  in  preference  to 
all  other  civil  business  except  election  causes  irrespective  of  position  on 
the  calendar.  The  same  preference  shall  be  granted  upon  application  of 
the  attorney  of  the  commission  in  any  action  or  proceeding  in  which  he 
may  be  allowed  to  intervene.     ['13,  c.  61,  §  65,  p.  290.] 

Hist.      '13,   c.   61,  §  65,   p.  290.                                                      Md.     Analogous:      '10,   c.   180,   §6,   '12,  c.  563. 

Comp.    leg. — Cal.  Identical:      Henning's  Gen.    L.             N.   Y.     Analogous:      '10,   c.  480,   §21. 
act  3775,   §  69.                                                                                              0re       Analogous:     '07,  c.  53,  §  32,  '11,  c.  279,  §  54. 

Ariz.     Identical:  '11,  c.  90,  §69. 

106:146.  Hearings  to  determine  valuations.  For  the  purpose  of 
ascertaining  the  matters  and  things  specified  in  section  103  of  this  chapter, 
concerning  the  value  of  the  property  of  public  utilities,  the  commission 
may  cause  a  hearing  or  hearings  to  be  held  at  such  time  or  times  and 
place  or  places  as  the  commission  may  designate.     Before  any  hearing  is 
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had  the  commission  shall  give  the  public  utility  affected  thereby  at  least 
30  days'  written  notice,  specifying  the  time  and  place  of  such  hearing  and 
such  notice  shall  be  sufficient  to  authorize  the  commission  to  inquire  into 
the  matters  designated  in  this  section  and  in  said  section  103  of  this  chap- 
ter, but  this  provision  shall  not  prevent  the  commission  from  making  any 
preliminary  examination  or  investigation  into  the  matters  herein  referred 
to,  or  from  inquiring  into  such  matters  in  any  other  investigation  or 
hearing. 

All  public  utilities  affected  shall  be  entitled  to  be  heard  and  to  intro- 
duce evidence  at  such  hearing  or  hearings.  The  evidence  introduced  at 
such  hearing  shall  be  reduced  to  writing  and  certified  under  the  seal  of 
the  commission. 

The  commission  shall  make  and  file  its  findings  of  fact  in  writing  upon 
all  matters  concerning  which  evidence  shall  have  been  introduced  before 
it  which  in  its  judgment  have  bearing  on  the  value  of  the  property  of  the 
public  utility  affected.  Such  findings  shall  be  subject  to  review  by  the 
court  of  this  state  in  the  same  manner  and  within  the  same  time  as  other 
orders  and  decisions  of  the  commission.  The  findings  of  the  commission 
so  made  and  filed,  when  properly  certified  under  the  seal  of  the  commission, 
shall  be  admissible  in  evidence  in  any  action,  proceeding  or  hearing  before 
the  commission  or  any  court,  in  which  the  commission,  the  state  or  any 
officer,  department  or  institution  thereof  or  any  county,  city  and  county, 
municipality  or  other  body  politic  and  the  public  utility  affected  may  be 
interested  whether  arising  under  the  provisions  of  this  chapter  or  other- 
wise, and  such  findings,  when  so  introduced,  shall  be  prima  facie  evidence 
of  the  facts  therein  stated  as  to  the  date  therein  stated  under  conditions 
then  existing,  and  such  facts  can  only  be  controverted  by  showing  a  subse- 
quent change  in  conditions  bearing  upon  the  facts  therein  determined. 

The  commission  may  from  time  to  time  cause  further  hearings  and  in- 
vestigations to  be  had  for  the  purpose  of  making  revaluations  or  ascer- 
taining the  value  of  any  betterments,  improvements,  additions  or  exten- 
sions made  by  any  public  utility  subsequent  to  any  prior  hearing  or  in- 
vestigation, and  may  examine  into  all  matters  which  may  change,  modify 
or  affect  any  finding  of  fact  previously  made,  and  may  at  such  time  make 
findings  of  fact  supplementary  to  those  theretofore  made.  Such  hearings 
shall  be  had  upon  the  same  notice  and  shall  be  conducted  in  the  same  man- 
ner, and  the  findings  so  made  shall  have  the  same  force  and  effect  as  is 
provided  herein  for  such  original  notice,  hearing  and  findings :  Provided, 
That  such  findings  made  at  such  supplemental  hearings  or  investigations 
shall  be  considered  in  connection  with  and  as  a  part  of  the  original  find- 
ings, except  in  so  far  as  such  supplemental  findings  shall  change  or  modify 
the  findings  made  at  the  original  hearing  or  investigation.  ['13,  c.  61, 
§  66,  p.  290.] 

Hist.      '13,   c.   61,   §  66,  p.  290.  west   Light   etc.    Co.   v.    Alexander    (1916)    29    I.    557, 

Comp.  leg.— Cal.     Analogous:     Henning's  Gen.  L.  567'    569«    160   P-    1106- 

act  3775,   §70.  Findings   before   board  of   equalization:      The   find- 

Ariz.      Analogous:      '12,   c.    90,    §70.  ingrs  of  the   commission   as  to  value   are   not  binding 

on   the   state   board   of   equalization,    which    is   not   a 

Md.     Analogous:      '10,  c.   180,   §§  30,   42.  court,  but  are  admissible  in  evidence  upon  a  hearing 

Ore.     Analogous:      '11,   c.    279,    §  10.  before  the  board  and  may  be  regarded  as  prima  facie 

_    ",_..,.*                   ,                       „           ..,  just    and    reasonable.      Northwest    Light   etc.    Co.    v. 

Wash.     Similar  m  part:       11,  c.  117,  §92;  North-  Alexander    (1916)    29  I.   557,  567-8,   160  P.    1106. 

106:147.  Overcharge:  Reparation.  When  complaint  has  been 
made  to  the  commission  concerning  any  rate,  fare,  toll,  rental  or  charge 
for  any  product,  or  commodity,  furnished  or  service  performed  by  any 
public  utility,  and  the  commission  has  found,  after  investigation,  that  the 
public  utility  has  charged  an  excessive  or  discriminatory  amount  for  such 
product,  commodity  or  service,  the  commission  may  order  that  the  public 
utility  make  due  reparation  to  the  complainant  therefor,  with  interest 
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from  the  date  of  collection :    Provided,  No  discrimination  will  result  from 
such  reparation.     ['13,  c.  61,  §  67a,  p.  291.] 

Hist.      '13,   c.   61,   §  67a,   p.   291.  Ariz.     Identical:      '12,  c.  90,   §  71a. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.      Analogous:      '11,   c.   117,    §91. 

act  3775,    §  71a. 

106:148.  Same:  Recovery  of  payment.  If  the  public  utility  does 
not  comply  with  the  order  for  the  payment  or  reparation  within  the  time 
specified  in  such  order,  suit  may  be  instituted  in  any  court  of  competent 
jurisdiction  to  recover  the  same.  All  complaints  concerning  excessive  or 
discriminatory  charges  shall  be  filed  with  the  commission  within  two  years 
from  the  time  the  cause  of  action  accrues,  and  the  petition  for  the  enforce- 
ment of  the  order  shall  be  filed  in  the  court  within  one  year  from  the  date 
of  the  order  of  the  commission.  The  remedy  in  this  section  provided  shall 
be  cumulative  and  in  addition  to  any  other  remedy  or  remedies  in  this 
chapter  provided  in  case  of  failure  of  a  public  utility  to  obey  an  order 
or  decision  of  the  commission.     ['13,  c.  61,  §  67b,  p.  291.] 

Hist.      '13,   c.   61,   §  67b,   p.   291.  Ariz.      Identical:      '12,    c.    90,    §  71b. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Wash.     Analogous:.    '11,  c.   117,   §91. 

act   3775,    S  71b. 

ARTICLE   8. 

ENFORCEMENT  OF  LAW  AND  PENALTIES. 

106:149.  Enforcement  of  law.  It  is  hereby  made  the  duty  of  the 
commission  to  see  that  the  provisions  of  the  constitution  and  statutes  of 
this  state  affecting  public  utilities,  the  enforcement  of  which  is  not  spe- 
cifically vested  in  some  other  officer  or  tribunal,  are  enforced  and  obeyed, 
and  that  violations  thereof  are  promptly  prosecuted  and  penalties  due  the 
state  therefor  recovered  and  collected  and  to  this  end  it  may  sue  in  the 
name  of  the  people  of  the  state  of  Idaho.  Upon  the  request  of  the  com- 
mission, it  shall  be  the  duty  of  the  attorney  general  or1  the  prosecuting 
attorney  of  the  proper  county,  to  aid  in  any  investigation,  hearing  or  trial 
had  under  the  provisions  of  this  chapter  and  to  institute  and  prosecute 
actions  or  proceedings  for  the  enforcement  of  the  provisions  of  the  con- 
stitution and  statutes  of  this  state  affecting  the  public  utilities  and  for 
the  punishment  of  all  violations  thereof.     ['13,  c.  61,  §  68,  p.  292.] 

Hist.     '13,  c.  61,  §68,  p.  292.  -  Ariz.      Analogous:      '12,    c.   90,    §72. 

Comp.   leg. — Cal.     Analogous:     Henning's  Gen.  L.  Ore.     Analogous:     '07,  c.  53,  §  57,  '11,  c.  279,  §  74. 

act  377:>,   §72.  Wash.     Analogous:      '11,  c.   117,  §§5,  101. 

106:150.  Noncompliance  with  law:  Liability  to  damage.  In  case 
any  public  utility  shall  do,  cause  to  be  done  or  permit  to  be  done,  any  act, 
matter  or  thing  prohibited,  forbidden  or  declared  to  be  unlawful,  or  shall 
omit  to  do  any  act,  matter  or  thing  required  to  be  done,  either  by  the  con- 
stitution, any  law  of  this  state,  or  any  order  or  decision  of  the  commission, 
according  to  the  terms  of  this  chapter,  such  public  utility  shall  be  liable 
to  the  persons  or  corporations  affected  thereby  for  all  loss,  damages  or 
injury  caused  thereby  or  resulting  therefrom.  An  action  to  recover  such 
loss,  damage  or  injury  may  be  brought  in  any  court  of  competent  juris- 
diction by  any  corporation  or  person.     ['13,  c.  61,  §  69,  p.  292.] 

Hist.     '13,  c.  61,   §  69,  p.  292.  N.  Y.     Analogous:      '10,  c.  480,  §§  40,  93. 

Comp.   leg. — Cal.     Analogous:  Henning's  Gen.  L.  Ore.     Analogous:     '07,  c.  53,  §  51,  '11,  c.  279,  §  67. 

act   3775,    §  73a.  Wash.      Analogous:      '11,   c.    117,   §102. 

Ariz.     Analogous:      '12,   c.   90,  §  73a. 

106:151.  Remedies  hereunder  not  exclusive.  This  chapter  shall 
not  have  the  effect  to  release  or  waive  any  right  of  action  by  the  state,  the 
commission  or  any  corporation  or  any  person  for  any  right,  penalty  or 
forfeiture  which  may  have  arisen  or  accrued  or  may  hereafter  arise  or 
accue  under  any  law  of  this  state.     ['13,  c.  61,  §  70a,  p.  292.] 

Hist.     '13,  c.  61,   §  70a,  p.  292.  Ariz.     Identical:     '12,  c.  90,  §  74a. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Ore.      Analogous:      '07,   c.   53,    §60. 

act   3775,    *  74a.  Wash.     Analogous:      '11,  c.   117,   §104. 
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106:152.  Penalties  cumulative.  All  penalties  accruing  under  this 
chapter  shall  be  cumulative  of  each  other,  and  a  suit  for  the  recovery  of 
one  penalty  shall  not  be  a  bar  to  or  affect  the  recovery  of  any  other  penalty 
or  forfeiture  or  be  a  bar  to  any  criminal  prosecution  against  any  public 
utility,  or  any  officer,  director,  agent  or  employee  thereof,  or  any  other 
corporation  or  person.     ['13,  c.  61,  §  70b,  p.  292.] 

Hist.     '13,  c.  61,   §  70b,  p.  292.  Ariz.     Analogous:      '12,  c.  90,   §  74b. 

Comp.   leg. — Cal.     Analogous:      Henning's   Gen.   L.  Ore.     Analogous:   '07,  c.  53,   §60,   '11,  c.   279,   §  76. 

act  3775,    §  74b.  Wash.     Analogous:      '11,  c.   117,   §104. 

106:153.  Summary  proceedings  by  commission.  Whenever  the 
commission  shall  be  of  the  opinion  that  any  public  utility  is  failing  or 
omitting  or  about  to  fail  or  omit,  to  do  anything  required  of  it  by  law,  or 
by  any  order,  decision,  rule,  direction  or  requirement  of  the  commission 
under  the  provisions  of  this  chapter,  or  is  doing  anything  or  about  to  do 
anything,  or  permitting  anything  or  about  to  permit  anything  to  be  done, 
contrary  to  or  in  violation  of  law  or  of  any  order,  decision,  rule,  direction 
or  requirement  of  the  commission,  under  the  provisions  of  this  chapter, 
it  shall  direct  the  attorney  of  the  commission  to  commence  an  action  or 
proceeding  in  the  district  court  in  and  for  the  county,  or  city  and  county, 
in  which  the  cause  or  some  part  thereof  arose,  or  in  which  the  corpora- 
tion complained  of,  if  any,  has  its  principal  place  of  business,  or  in  which 
the  person,  if  any,  complained  of,  resides,  in  the  name  of  the  people  of  the 
state  of  Idaho,  for  the  purpose  of  having  such  violations  or  threatened 
violations  stopped  and  prevented,  either  by  mandamus  or  injunction. 

The  attorney  of  the  commission  shall  thereupon  begin  such  action  or 
proceeding  by  petition  to  such  district  court,  alleging  the  violation  or 
threatened  violation  complained  of  and  praying  for  appropriate  relief  by 
way  of  mandamus  or  injunction. 

It  shall  thereupon  be  the  duty  of  the  court  to  specify  a  time  not  ex- 
ceeding 20  days,  after  the  service  of  the  copy  of  the  petition,  within 
which  the  public  utility  complained  of  must  answer  the  petition,  and  in 
the  meantime  said  public  utility  may  be  restrained.  In  case  of  default  in 
answer,  or  after  answer,  the  court  shall  immediately  inquire  into  the  facts 
and  circumstances  of  the  case.  Such  corporations  or  persons  as  the  court 
may  deem  necessary  or  proper  to  be  joined  as  parties  in  order  to  make 
its  judgment,  order  or  writ  effective,  may  be  joined  as  parties.  The  final 
judgment  in  such  action  or  proceeding  shall  either  dismiss  the  action  or 
proceeding  or  direct  that  the  writ  of  mandamus  or  injunction  issue  or  be 
made  permanent  as  prayed  for  in  the  petition,  or  in  such  modified  or  other 
form  as  will  afford  appropriate  relief. 

An  appeal  may  be  taken  to  the  supreme  court  from  such  final  judgment 
in  the  same  manner  and  with  the  same  effect,  subject  to  the  provisions  of 
this  chapter,  as  appeals  are  taken  from  judgments  of  the  district  court  in 
other  actions  for  mandamus  or  injunction.     ['13,  c.  61,  §  71,  p.  292.] 

Hist.     '13,  c.  61,  §71,  p.  292.  Md.     Analogous:     '10,  c.   180,   §§28,  38. 

Comp.  leg. — Cal.     Analogous:  Henning's  Gen.   L.             NT.  Y.     Analogous:     '10,  c.  480,  §§57,  74,  103. 

act   3775,   §  75.  0re>     Analogous:   '07,  c.  53,   §  57,   '11,  c.   279,   g  74. 

Ariz.     Analogous:     '12,  c.  90,  §75.                                            WaFh      Analogous:     '11,  c.   117,   §93. 

106:154.  Penalty  for  violation.  Any  public  utility  which  violates  or 
fails  to  comply  with  any  provisions  of  the  constitution  of  this  state  or  of 
this  chapter,  or  which  fails,  omits  or  neglects  to  obey,  observe  or  comply 
with  any  order,  decision,  decree,  rule,  direction,  demand  or  requirement  or 
any  part  or  provision  thereof,  of  the  commission,  under  the  provisions  of 
this  chapter,  in  a  case  in  which  a  penalty  has  not  hereinbefore  been  pro- 
vided for,  such  public  utility  is  subject  to  a  penalty  of  not  more  than  $2000 
for  each  and  every  offense. 
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Hist.      '13,    c.   61,    §  72a,   p.   293;    "or"   for  "of"   in  Md.     Analogous:     '10,  c.  180,  §28. 

phrase  "any  part  of   provision."  pj.    y.      Analogous:      '10,    c.    480,    §§56(1),    58(1), 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.        73,   102(1). 
act  3775,   §  76a.  Ore.      Analogous:      '11,   c.    279,    §69. 

Ariz.     Analogous:     '12,  c.  90,   §  76a.  Wash.     Analogous:     '11,  c.  117,  §94. 

106:155.  Continuing  violation.  Every  violation  of  the  provisions  of 
this  chapter  or  of  any  order,  decision,  decree,  rule,  direction,  demand  or 
requirement  of  the  commission,  under  the  provisions  of  this  chapter,  or 
any  part  or  portion  thereof,  by  any  public  utility,  corporation  or  person 
is  a  separate  and  distinct  offense,  and  in  case  of  a  continuing  violation 
each  dav's  continuance  thereof  shall  be  and  be  deemed  to  be  a  separate 
and  distinct  offense.     ['13,  c.  61,  §  72b,  p.  294.] 

Hist.      '13,  c.   61,   §  72h,  p.   294.  Md.     Analogous:      '10,  c.   180,  §§28,  38. 

Comp.    leg. — Cal.      Identical:      Henning's   Gen.    L.  NT.    Y.      Analogous:      '10,    c.    480,    §§56(1^,    58(1), 

act   3775,   §  76b.  73,   102(1). 

Ariz.     Identical:     '12,  c.  90,   §  76b.  Wash.     Analogous:      '11,  c.   117,   §94. 

106:156.  Responsibility  for  violation  of  employees.  In  construing 
and  enforcing  the  provisions  of  this  chapter  relating  to  penalties,  the  act, 
omission  or  failure  of  any  officer,  agent  or  employee  of  any  public  utility, 
acting  within  the  scope  of  his  official  duties  or  employment,  shall  in  every 
case  be  and  be  deemed  to  be  the  act,  omission  or  failure  of  such  public 
utility.     ['13,  c.  61,  §  72c,  p.  294.] 

Hist.     '13,   c.   61,   §  72c,  p.   294.  Md.  Analogous:      '10,   c.    180,   §28. 

Comp.    leg. — Cal.      Identical:      Henning's  Gen.    L.  N.  Y.     Analogous:      '10,  c.   480,    §58(3). 

act  3775,   §  76c.  0re       Analogous:      '11,   c.    279,    §69. 

Ariz.     Identical:      '12,   c.  90,   §  76c. 

106:157.  Penalty  for  officers  and  employees.  Every  officer,  agent 
or  employee  of  any  public  utility,  who  violates  or  fails  to  comply  with,  or 
who  procures,  aids  or  abets  any  violation  by  any  public  utility  of  any 
provision  of  the  constitution  of  this  state  or  of  this  chapter,  or  who  fails 
to  obey,  observe  or  comply  with  any  order,  decision,  rule,  direction,  de- 
mand or  requirement  or  any  part  or  provision  thereof,  of  the  commission 
under  the  provisions  of  this  chapter,  or  who  procures,  aids  or  abets  any 
public  utility  in  its  failure  to  obey,  observe  and  comply  with  any  such 
order,  decision,  rule,  direction,  demand  or  requirement,  or  any  part  or 
provision  thereof,  in  a  case  in  which  a  penalty  has  not  hereinbefore  been 
provided  for,  such  officer,  agent  or  employee,  is  guilty  of  a  misdemeanor 
and  is  punishable  by  a  fine  not  exceeding  $1000,  or  by  imprisonment  in  a 
county  iail  not  exceeding  one  year,  or  by  both  such  fine  and  imprisonment. 
['13,  c.  61,  §  73,  p.  294.] 

Hist.     '13,  c.  61,   §73,  p.  294.  Md.     Analogous:      '10,  c.    180,    §28. 

Comp.    leg.— Cal.      Identical:      Henning's    Gen.    L.  N.    Y.      Analogous:.     '10,    c.    480,    §§56(2),    58(2), 

act  3775,   §  77.  73. 

Ariz.      Identical:      '12,   c.   90,    §77.  Wash.      Analogous:      '11,   c.    117,   §95. 

106:158.  Penalty  for  corporation  other  than  a  public  utility.  Every 
corporation,  other  than  a  public  utility,  which  violates  any  of  the  provi- 
sions of  this  chapter,  or  which  fails  to  obey,  observe  or  comply  with  any 
order,  decision,  rule,  direction,  demand  or  requirement  or  any  part  or 
provision  thereof,  of  the  commission  under  the  provisions  of  this  chapter, 
in  a  case  in  which  a  penalty  has  not  hereinbefore  been  provided  for,  such 
corporation,  is  subject  to  a  penaltv  of  not  more  than  $2000  for  each  and 
every  offense.     ['13,  c.  61,  §  74,  p/294.] 

Hist.     '13,  c.  61,  §74,  p.  294.  Md.     Analogous:      '10,  c.    180,   §28. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  N.   Y.     Analogous:      '10,  c.   480,   §  58(1). 

act   3775,   §78.  Wash.      Analogous:      '11,    c.    117,    §96. 

Ariz.     Analogous:     '12,  c.  90,  §78. 

106:159.  Penalty  for  employee  of  corporation  other  than  a  public 
utility.  Every  person  who,  either  individually,  or  acting  as  an  officer, 
agent  or  employee  of  a  corporation  other  than  a  public  utility,  violates  any 
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provision  of  this  chapter,  or  fails  to  observe,  obey  or  comply  with  any 
order,  decision,  rule,  direction,  demand  or  requirement,  or  any  part  or 
portion  thereof,  of  the  commission  under  the  provisions  of  this  chapter, 
or  who  procures,  aids  or  abets  any  such  public  utility  in  its  violation  of 
this  chapter,  or  in  its  failure  to  obey,  observe  or  comply  with  any  such 
order,  decision,  rule,  direction,  demand  or  requirement,  or  any  part  or 
portion  thereof,  in  a  case  in  which  a  penalty  has  not  hereinbefore  been 
provided  for  is  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  not 
exceeding  $1000,  or  by  imprisonment  in  a  county  jail  not  exceeding  one 
year,  or  by  both  such  fine  and  imprisonment.     ['13,  c.  61,  §  75,  p.  294.] 

Hist.      '13,   c.    61,    S  75,    p.   294.  Md.     Analogous:     '10,  c.  180,   §28. 

Comp.  leg. — Cal.     Analogous:  Henning's  Gen.   L.             N.    Y.      Analogous:      '10,  c.    480,    §58(2). 

act  3775,   §79.  Wash.      Analogous:      '11,  c.    117,    §97. 

Ariz.      Analogous:      '12,    c.    90,  §79. 

106:160.  Action  to  recover:  Disposition  of  fines.  Actions  to  re- 
cover penalties  under  this  chapter  shall  be  brought  in  the  name  of  the 
state  of  Idaho,  in  the  district  court  in  and  for  the  county  in  which  the 
cause  of  action  or  some  part  thereof  arose,  or  in  which  the  corporation 
complained  of,  if  any,  has  its  principal  place  of  business,  or  in  which  the 
person,  if  any,  complained  of,  resides.  Such  action  shall  be  commenced 
and  prosecuted  to  final  judgment  by  the  attorney  of  the  commission.  In 
any  such  action,  all  penalties  incurred  up  to  the  time  of  commencing  the 
same  may  be  sued  for  and  recovered.  In  all  such  actions,  the  procedure 
and  rules  of  evidence  shall  be  the  same  as  in  ordinary  civil  actions,  except 
as  otherwise  herein  provided.  All  fines  and  penalties  recovered  by  the 
state  in  any  such  action,  together  with  the  costs  thereof,  shall  be  paid  into 
the  state  treasury  to  the  credit  of  the  general  fund.  Any  such  action  may 
be  compromised  or  discontinued  on  application  of  the  commission  upon 
such  terms  as  the  court  shall  approve  and  order.     ['13,  c.  61,  §  76,  p.  295.] 

Hist.      '13,  c.   61,   §76,    p.   295.  Md.     Analogous:      '10,  c.   180,   §§28,  38. 

Comp.  leg. — Cal.     Analogous:     Henning's  Gen.  L.  N.   Y.     Analogous:      '10,  c.  480,   §§24,   102(2). 

act  3775,    §80.  Wash.      Analogous:      '11,   c.    117,   §98. 

Ariz.      Analogous:      '12,   c.   90,    §80. 

ARTICLE  9. 
INTERPRETATION. 

106:161.  Unconstitutional  provisions.  If  any  section,  subsection, 
sentence,  clause  or  phrase  of  this  chapter  is  for  any  reason  held  to  be 
unconstitutional,  such  decision  shall  not  affect  the  validity  of  the  remain- 
ing portions  of  this  chapter.  The  legislature  hereby  declares  that  it 
would  have  passed  this  chapter,  and  each  section,  subsection,  sentence, 
clause  and  phrase  thereof,  irrespective  of  the  fact  that  any  one  or  more 
other  sections,  subsections,  sentences,  clauses  or  phrases  be  declared  un- 
constitutional. 

Hist.      '13,    c.    61,    §78,    p.    295,    reenacted    '15,    c.  Constitutionality:     The  public  utilities  act  is  con- 

105,  §  1,  p.  246;  "clause"  and  "phrase"  pluralized  in  stitutional.     Idaho  P.   &   L.   Co.  v.    Blomquist    (1914) 

last    sentence.      The    last    sentence    of    the    original  26  I.  222,  141  P.  1083,  Ann.  Cas.  1916E  282. 

section,   as  amended,   exempting  certain   water  com-  Constitutional  questions:  The  commission  will  not 

lames    from    the    provisions    of    the    act.    has    been  undertake  to  pass  upon   the  constitutionality  of   the 

transferred  to   106:24.  public   utilities   act.     Wash.   W.   P.    Co.   v.    Mont.   P. 

Comp.    leg. — Cal.      Identical:      Henning's    Gen.    L.  Co.   3  P.   U.  C.  I.  96,   107,  P.   U.  R.   1916E  144,   164. 
jict  3775,   §  84. 

106:162.  Foreign  and  interstate  commerce.  Neither  this  chapter, 
nor  any  provision  thereof,  except  when  specifically  so  stated,  shall  apply 
or  be  construed  to  apply  to  commerce  with  foreign  nations  or  commerce 
among  the  several  states  of  the  union,  except  in  so  far  as  the  same  may  be 
permitted  under  the  provisions  of  the  constitution  of  the  United  States  and 
the  acts  of  congress.     ['13,  c.  61,  §  79,  p.  296.] 
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Hist.      '13,    c.   61,    §  79,   p.   296. 

Comp.  leg. — Cal.  Identical  :  Henning's  Gen.  L. 
act  3775,   S  85. 

Jurisdiction:  The  jurisdiction  of  the  commission 
is  confined  to  the  state  of  Idaho  and  companies  out- 
side of  state  cannot  be  made  a  subject  of  regulation 
bv  this  commission.  Wash.  W.  P.  Co.  v.  Mont.  P. 
Co.   3  P.   U.   C.   I.  96,   107,  P.   U.  R.   1916E  144,   157. 

Commission  does  not  have  jurisdiction  over  ship- 
ments passing  without  the  boundaries  of  state,  al- 
though both  the  point  of  origin  and  point  of  des- 
tination are  within  the  state     O.  A.  G.  '13-14,  p.  35. 

Interstate  commerce:     The  restriction  of  competi- 


tion does  not  apply  to  the  interstate  transmission  of 
electricity,  in  view  of  fact  that  such  restriction  may 
restrain  competitive  interstate  commerce  in  viola- 
tion of  federal  antimonopoly  act  and  may  inhibit 
receipt  of  imported  commodity  before  it  has  ceased 
to  be  an  article  of  interstate  trade.  Wash.  W.  P. 
Co.  v.  Mont.  P.  Co.  3  P.  U.  C.  I.  96,  108,  P.  U.  R. 
1916E    144,    165-6. 

Intrastate  commerce:  The  intrastate  distribution 
of  electricity  is  not  interstate  commerce  and  state 
regulation  thereof  is  valid.  Wash.  W.  P.  Co.  v. 
Mont.  P.  Co.  3  P.  U.  C.  I.  96,  111-3,  P.  U.  R.  1916E 
144,    172-6. 
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COMMERCE. 

CHAPTER  107. 
ANTITRUST  LAW. 

Construction:  This  law  has  never  been  construed  by  our  supren?e  court.  It  is  substantially  in 
the  language  of  the  federal  act  and  it  may  be  taken  for  granted  that  a  court  would  in  its  in- 
terpretation follow  United  States  decisions.  Re  Merger  Hydroelectric  Cos.,  O.  A.  G.,  P.  U.  R. 
1915F  876,  881. 

Superseded  in  part:  The  policy  of  the  state,  as  expressed  in  this  chapter,  for  the  prevention 
of  monopoly,  at  a  period  of  open  competition  and  the  absence  of  regulation,  has  now  been 
superseded,  at  least  in  so  far  as  public  utilities  are  concerned,  by  the  policy  which  recognizes,  and 
in  certain  cases,  protects,  monopolies  in  public  service  under  the  regulating  powers  of  the  public 
utilities  commission.  Re  Merger  Hydroelectric  Cos.,  2  P.  U.  C.  1.260,  267,  P.  U.  R.  1915F  876, 
879;   (Con.  op.)   O.  A.  G.,  P.  U.  R.   1915F  880,  883. 

107:1.  Combination  in  restraint  of  trade  illegal:  Penalty.  Every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce,  within  this  state,  is  hereby  declared  to 
be  illegal.  Every  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding 
$5000  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court.     ['11,  c.  215,  §  1,  p.  688.] 

Hist.     '11,  c.  215,  §  1,  p.  688.  Purpose:     The  law  was  passed  not  to  prevent  any 

Insurance  rates:     If  there  is  a  combination  among  and    every   combination    of    interests   but   to   prevent 

insurance  men  of  the  state  for  the   purpose  of  rais-  wrong  to  the  general   public.     Re  Merger  Hydroelec- 

intr  or  regulating  insurance  rates,  such  action  would  trie  Cos.,  O.  A.  G.,  P.   U.  R.   1915F  876,  882. 
be  in  violation  of  this  chapter.  O.  A.  G.  '15-16,  p.  35. 

107:2.  Monopolies  illegal:  Penalty.  Every  person  who  shall  mo- 
nopolize, or  attempt  to  monopolize,  or  combine  pr  conspire  with  any  other 
person  or  persons,  to  monopolize  any  part  of  the  trade  or  commerce, 
within  this  state  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  $5000  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court.     ['11,  c.  215,  §  2,  p.  689.] 

Hist.     '11,  c.  215,  §  2,  p.  689. 

107:3.  Forfeiture  of  property.  Any  property  owned  under  any  con- 
tract or  by  any  combination,  or  pursuant  to  any  conspiracy,  and  being  the 
subject  thereof,  mentioned  in  the  foregoing  sections  of  this  chapter,  shall 
be  forfeited  to  the  state.     ['11,  c.  215,  §  3,  p.  689.] 

Hist.     '11,  c.  215,   §  3,  p.  689. 

107:4.  Unfair  competition  illegal:  Penalty.  Every  person,  cor- 
poration, joint  stock  company,  or  other  association  engaged  in  business 
within  this  state,  who  shall  enter  into  any  contract,  combination  or  con- 
spiracy, or  who  shall  give  any  direction  or  authority  to  do  any  act,  for  the 
purpose  of  driving  out  of  business  any  other  person  engaged  therein,  or 
who  for  such  purpose  shall  in  the  course  of  such  business  sell  any  article 
or  product  at  less  than  its  fair  market  value,  or  at  a  less  price  than  it  is 
accustomed  to  demand  or  receive  therefor  in  any  other  place  under  like 
conditions  or  who  shall  sell  any  article  upon  a  condition,  contract  or  under- 
standing that  it  shall  not  be  sold  again  by  the  purchaser,  or  restrain  such 
sale  by  the  purchaser  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  $5000  or  by 
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imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court.     ['11,  c.  215,  §  4,  p.  689.] 

Hist.     '11,  c.  215,   §  4,  p.  689. 

107:5.  Books  subject  to  inspection.  All  the  books  of  record  and 
papers  of  every  corporation,  joint  stock  company,  or  other  association, 
engaged  in  business  within  this  state  shall  be  subject  to  inspection  by  the 
attorney  general  of  this  state,  or  by  any  agent  he  may  designate  for  that 
purpose,  and  such  corporation,  joint  stock  company,  or  other  association 
shall,  at  such  times  as  he  shall  prescribe,  make  such  returns  duly  verified 
by  an  officer  of  such  corporation,  joint  stock  company  or  association,  as 
shall  be  by  him  prescribed  either  by  general  regulations  or  by  special 
direction.     ['11,  c.  215,  §  5,  p.  689.] 

Hist.     '11,  c.  215,  §  5,  p.  689. 

107:6.  Officers  and  agents  liable.  Any  president,  director,  treas- 
urer, officer,  corporator,  copartner,  associate  or  agent  of  such  corporation, 
joint  stock  company  or  other  association,  who  shall  in  its  behalf  do  any- 
thing by  this  act  prohibited  to  such  corporation,  joint  stock  company,  or 
other  association,  or  who  shall  support,  vote  for,  aid  and  abet,  or  take  part 
in  doing  such  action  by  said  corporation,  joint  stock  company,  or  other 
association,  or  any  instrumentality  thereof,  shall  be  liable  to  the  penalties 
by  this  chapter  provided.     ['11,  c.  215,  §  6,  p.  689.] 

Hist.     '11,  c.  215,   §  6,  p.  689. 

107:7.  Prohibition  against  continuance  of  business.  Any  corpora- 
tion, joint  stock  company,  or  other  association  that  shall  have  been  twice 
adjudged  to  have  violated  the  provisions  of  this  chapter  by  the  final  judg- 
ment of  any  court  having  jurisdiction  of  the  question  in  any  civil  suit  or 
proceeding  in  which  said  corporation,  joint  stock  company,  or  other  asso- 
ciation shall  have  been  a  party,  who  shall  thereafter  violate  this  chapter, 
or  who  shall  fail  to  make  the  returns  herein  required,  at  the  time  specified, 
shall  no  longer  be  allowed  to  engage  in  business  within  this  state :  Pro- 
vided, That  such  prohibition  shall  only  be  enforced  after  such  corporation, 
joint  stock  company  or  other  association  shall  have  been  enjoined  against 
further  engaging  in  such  business,  on  an  information  or  suit  brought  in 
a  court  of  competent  jurisdiction  by  the  attorney  general  in  behalf  of  this 
state.  It  shall  be  the  duty  of  the  attorney  general  in  such  case,  unless  he 
shall  be  satisfied  that  such  corporation,  joint  stock  company  or  other  asso- 
ciation has  desisted  and  abstained  and  will  in  future  desist  and  abstain 
from  such  violation,  to  enforce  the  provision  by  proceeding,  either  by  in- 
formation or  by  indictment,  as  he  may  in  his  discretion  think  best. 

Any  corporation,  joint  stock  company  or  other  association  which  shall 
be  charged  with  violating  this  chapter,  and  any  president,  director,  treas- 
urer, officer  or  agent  thereof  may  be  joined  as  a  party  in  any  proceeding, 
civil  or  criminal,  to  enforce  this  chapter. 

If  in  the  judgment  of  the  attorney  general,  such  corporation,  joint 
stock  company  or  other  association  against  which  any  civil  proceeding 
may  be  instituted  by  one  on  which  the  public  is  so  depending  that  the  in- 
terruption of  its  business  will  cause  serious  public  loss  or  inconvenience, 
he  may,  in  his  discretion,  refrain  from  proceeding  to  obtain  a  decree  which 
will  absolutely  prevent  the  continuance  of  such  business  and  may  apply 
for  a  limited  or  conditional  decree,  or  one  to  take  effect  at  a  future  day, 
as  the  public  interests  shall  seem  to  require.  And  if,  in  the  judgment  of 
the  court  before  whom  such  proceeding  may  be  pending,  the  interruption 
of  the  business  of  the  defendant  corporation,  joint  stock  company  or  other 
association,  will  cause  such  serious  public  loss  or  inconvenience,  the  court 
may  decline  to  enter  an  absolute  decree  enjoining  it  against  proceeding 
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with  its  business,  and  may  enter  a  modified  or  conditional  decree,,  or  such 
decree  to  take  effect  at  a  future  time,  as  justice  shall  require.  The  court 
may  also  in  its  discretion  enjoin  such  officers  or  agents  or  servants  of  such 
corporation,  joint  stock  company  or  other  association  from  continuing  in 
its  service  and  enjoin  any  such  corporation,  joint  stock  company,  or>other 
association  from  continuing  their  employment  therein,  as  the  case  shall 
seem  to  require.     ['11,  c.  215,  §  7,  p.  690.] 

Hist.     '11,   c.  215,   §  7,  p.   690. 

107:8.  Same:  Penalty.  Any  corporation,  joint  stock  company  or 
other  association,  and  any  president,  director,  treasurer,  officer,  corpora- 
tion, copartner,  associate  or  agent  thereof,  who  shall  in  its  behalf,  after 
the  1st  day  of  January  in  the  year  1912  engage  in  such  business  in  viola- 
tion of  this  chapter,  shall  for  each  offense,  in  addition  to  such  penalty  for 
contempt  as  the  court  in  case  of  disobedience  to  its  lawful  order  may  im- 
pose, be  punished  by  a  fine  not  exceeding  $5000  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court.     ['11,  c.  215,  §  8,  p.  691.] 

Hist.     '11,  c.  215,  §  8,  p.  691. 

107:9.  Civil  liability  of  officers  and  agents.  Every  president,  treas- 
urer, general  manager,  agent  or  other  person  usually  exercising  the  powers 
of  such  officers  of  any  corporation,  joint  stock  company,  or  other  associa- 
tion,  who  has  himself,  in  its  behalf,  violated,  united  to  violate,  or  voted  for 
or  consented  to  the  violation  of  any  of  the  provisions  of  this  chapter,  shall 
thereafter  be  personally  liable  for  all  the  debts  and  obligations  of  any  such 
corporation,  joint  stock  company,  or  other  association  created  while  such 
person  holds  such  office  or  agency,  whether  under  the  same  or  subsequent 
elections  or  appointments.     ['11,  c.  215,  §  9,  p.  691.] 

Hist.     *11,  c.  215,  §  9,  p.  691. 

107:10.  Rebating  unlawful :  Penalty.  It  shall  be  unlawful  for  any 
person  or  persons  to  offer,  grant  or  give,  or  to  solicit,  accept  or  receive  any 
rebate,  concession,  or  service  in  respect  to  the  transportation  of  any  prop- 
erty within  this  state  by  any  common  carrier,  whereby  any  such  property 
shall,  by  any  device  whatever,  be  transported  at  a  less  rate  than  named  in 
the  tariffs  published  and  filed  by  such  carrier,  as  is  required  by  law,  or 
charged  others  for  like  service.  Every  person  who  shall  offer,  grant  or 
give  or  solicit,  accept  or  receive  any  such  rebate,  concession  or  service 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  $5000. 

Hist.      '11,   c.   215,    §  10,   p.    691  ;   "to"   for   "of"   in 
phrase   "in  rehrect  of." 

107:11.  Transportation  after  rebating  or  unfair  competition  un- 
lawful: Penalty.  If  any  joint  stock  company,  corporation  or  combina- 
tion or  any  agent  thereof,  shall  solicit,  accept  or  receive  any  such  rebate, 
concession  or  service  as  is  hereinabove  described  to  be  unlawful,  it  shall 
be  unlawful  thereafter  to  transport  within  this  state  any  article  owned  or 
controlled  by  such  company,  corporation  or  combination  or  produced  or 
manufactured  by  it,  by  whomsoever  the  same  may  be  owned  or  controlled. 
If  any  such  joint  stock  company,  corporation  or  combination  shall  offer, 
grant  or  give  any  special  prices,  inducements  or  advantages  for  the  sale 
of  articles  produced,  manufactured,  owned  or  controlled  by  it  to  purchasers 
in  any  particular  locality  in  order  to  restrict  or  destroy  competition  in 
that  locality  in  the  sale  of  such  articles,  it  shall  be  unlawful  thereafter  to 
transport  within  this  state  any  article  owned  or  controlled  by  it  or  pro- 
duced or  manufactured  by  it,  by  whomsoever  the  same  may  be  owned  or 
controlled :     Provided,  hoivever,  That  the  prohibition  imposed  under  this 
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section  shall  not  apply  to  any  article  purchased  bona  fide  before  decree 
made  in  pursuance  hereof  against  the  joint  stock  company,  corporation 
or  combination  producing,  manufacturing,  or  theretofore  owning  or  con- 
trolling the  same:  And,  Provided  further,  That  even  after  decree  any 
such  article  may  be  relieved  from  the  prohibition  imposed  under  this  sec- 
tion, if  the  owner  thereof  shall  show  to  the  satisfaction  of  the  court  having 
jurisdiction  of  the  matter,  hereinafter  provided,  that  such  articles  were 
purchased  bona  fide  without  notice,  and  within  30  days  after  the  entry  of 
such  decree.  Any  transportation  company,  and  any  officer,  agent  or  rep- 
resentative thereof,  knowingly  concerned  in  the  transportation  of  articles 
within  this  state  contrary  to  the  prohibitions  of  this  section,  shall  be  pun- 
ished by  a  fine  of  not  less  than  $5000.     ['11,  c.  215,  §  11,  p.  691.] 

Hist.     '11,  c.  215,  §  11,  p.  691. 

107:12.  Jurisdiction  of  equity  courts.  The  several  courts  of  record 
of  this  state  having  equity  jurisdiction  are  hereby  invested  with  jurisdic- 
tion to  prevent  and  restrain  all  violations  of  this  chapter,  and  especially 
the  offering,  granting,  giving,  soliciting,  accepting  or  receiving  any  such 
rebate,  concession,  or  service  by  any  person  or  persons ;  and  to  prevent  or 
restrain  any  such  joint  stock  company,  corporation  or  combination,  who 
shall  have  solicited,  accepted  or  received  any  such  rebate,  concession  or 
service,  or  who  shall  have  offered,  granted  or  given  any  special  prices,  in- 
ducements or  advantages  in  order  to  restrict  or  destroy  competition  in 
particular  localities  from  engaging  in  commerce  within  this  state.  Such 
proceedings  may  be  by  way  of  petition  setting  forth  the  cause  of  action  and 
praying  that  the  acts  hereby  made  unlawful  shall  be  enjoined  or  otherwise 
prohibited.  When  the  parties  complained  of  shall  be  duly  notified  of  such 
petition,  the  court  shall  proceed  as  soon  as  may  be  to  the  hearing  and 
determination  of  the  case,  and  upon  such  petition  and  before  final  decree 
the  court  may  at  any  time  make  such  temporary  restraining  order  or  pro- 
hibition as  shall  be  deemed  just.  The  court  may  retain  jurisdiction  of  the 
cause  after  the  decree,  for  the  purpose  of  such  subsequent  modification  of 
the  same  as  mav  be  made  to  appear  equitable  and  just  in  the  premises. 
['11,  c.  215,  §  12,  p.  692.] 

Hist.     '11,  c.  215,  §  12,  p.  692. 

107:13.  Additional  parties.  Whenever  it  shall  appear  to  the  court 
before  which  any  civil  proceedings  under  this  chapter  shall  be  pending, 
that  the  ends  of  justice  require  that  other  parties  shall  be  brought  before 
the  court,  the  court  may  cause  them  to  be  summoned,  whether  they  reside 
in  the  county  where  the  court  is  held  or  not,  and  subpoenas  to  that  end  may 
be  served  in  any  county  by  the  sheriff  thereof.     ['11,  c.  215,  §  13,  p.  693.] 

Hist.     '11,  c.  215,  §  13,  p.  693. 

107:14.  Triple  damages  recoverable.  Any  person  who  shall  be  in- 
jured in  his  business  or  property  by  any  other  person  or  persons  by  reason 
of  anything  forbidden  or  declared  to  be  unlawful  by  this  chapter  may  sue 
therefor  in  any  court  of  record  in  this  state  in  the  county  in  which  the 
defendant  or  defendants  reside  or  are  found,  without  respect  to  the  amount 
in  controversy,  and  shall  recover  threefold  the  damages  by  him  sustained 
and  the  costs  of  suit,  including  a  reasonable  attornev's  fee.  ['11,  c.  215, 
§  14,  p.  693.] 

Hist.     '11,  c.  215,  §  14,  p.  693. 

107:15.  Person  denned.  The  word  "person"  or  "persons"  as  used 
in  the  sections  of  this  chapter  shall  be  deemed  to  include  all  corporations, 
associations,  combinations  or  concerns  whatsoever.  ['11,  c.  215,  §  15, 
p.  693.] 

Hist.     '11,  c.   215,  §  15,   p.  693. 
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107:16.  Precedence  in  court.  In  any  suit  in  equity  brought  in  any 
court  of  this  state  under  this  chapter  wherein  the  state  is  complainant, 
the  attorney  general  may  file  with  the  clerk  of  such  court  a  certificate  that, 
in  his  opinion,  the  case  is  of  general  public  importance,  a  copy  of  which 
shall  be  immediately  furnished  by  such  clerk  to  the  judge  of  the  cogrt  in 
which  the  case  is  pending.  Thereupon  such  case  shall  be  given  precedence 
over  others  and  in  every  way  expedited  and  be  assigned  for  hearing  at  the 
earliest  practicable  day.  An  appeal  from  the  final  decree  of  the  court  will 
lie  only  to  the  supreme  court.     ['11,  c.  215,  §  16,  p.  693.] 

Hist.     '11,  c.  215,  §  16,  p.  693. 

107:17.  Witnesses:  Immunity:  Penalties.  In  all  prosecutions,  hear- 
ings and  proceedings  under  the  provisions  of  this  chapter,  whether  civil 
or  criminal,  no  person  shall  be  excused  from  the  attending  and  testifying 
or  from  producing  books,  papers,  contracts,  agreements  and  documents 
before  the  courts  of  this  state,  or  in  obedience  to  the  subpoena  of  the  same, 
on  the  ground  or  for  the  reason  that  the  testimony  or  evidence,  documen- 
tary or  otherwise,  required  by  him  may  tend  to  incriminate  him  or  subject 
him  to  a  penalty  or  forfeiture :  Provided,  That  no  person  shall  be  prose- 
cuted or  be  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing  concerning  which  he  may  testify  or  produce 
evidence,  documentary  or  otherwise,  or  any  proceedings,  suit  or  prosecu- 
tion under  this  chapter :  Provided  further,  That  no  person  testifying  shall 
be  exempt  from  prosecution  or  punishment  for  perjury  committed  in  so 
testifying. 

Any  person  who  shall  neglect  or  refuse  to  make  returns,  attend  and 
testify,  or  answer  any  lawful  requirement  hereinbefore  provided  for,  or 
produce  books,  papers,  contracts,  agreements  and  documents  if  in  his  cus- 
tody, control  or  power  to  do  so,  in  obedience  to  the  subpoenas  of  the  court, 
or  lawful  requirements  of  the  attorney  general,  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction  thereof  by  a  court  of  competent  juris- 
diction shall  be  punished  by  a  fine  not  less  than  $500  nor  more  than  $5000. 
Whoever  knowingly  swears  to  a  return  or  report  required  by  this  chap- 
ter that  is  false  in  any  material  particular,  or  knowingly  swears  to  an 
answer  to  any  of  the  requirements  of  this  chapter,  that  is  false,  in  any 
material  particular,  shall  be  deemed  guilty  of  perjury  and  punished  as 
provided  by  the  laws  of  this  state  in  reference  to  perjury. 

Whoever  shall  knowingly  prepare,  or  cause  to  be  prepared  a  report, 
return  or  answer  required  by  this  chapter  that  is  false,  as  aforesaid,  shall 
be  guilty  of  subornation  of  perjury  and  punished  as  provided  by  law. 

Hist.      '11,    c.    215,    §§17,    18,    pp.    693,    694.      The  Cross   ref.     Perjury:      §§6478-86.      Subornation   of 

provisos    following    the    first    sentence    are    inserted        perjury :        §6487. 
from  §  18. 

CHAPTER  108. 

MONEY  OF  ACCOUNT  AND  INTEREST. 

§  1534.  Money  of  account  denned.  The  money  of  account  in  this 
state  is  the  dollar,  cent  and  mill,  and  all  public  accounts  and  the  proceed- 
ings of  all  courts  in  relation  to  money  must  be  kept  and  expressed  in  money 
of  the  above  denominations.     [R.  S.  §  1260.] 

Hist.      (See  '79,  p.  7,  §1.)    R.   S.  §1260,  reenacted  Comp.  leg.— Cal.      Similar:     Pol.   C.   1872.    §3272; 

R.    C.    §  1534.  Kerr's  C.  ib. 

§  1535.  Money  of  other  denominations.  The  above  provisions  do 
not  in  any  manner  affect  any  demand  expressed  in  money  of  another  de- 
nomination, but  such  demand  in  any  suit  or  proceeding  affecting  the  same 
must  be  reduced  to  the  above  denominations.     [R.  S.  §  1261.] 

Hist.     (See  '79,  p.  7,  §2.)     R.  S.  §1261,  reenacted  Comp.   leg.— Cal.     Similar:      Pol.    C.   1872,    §3273; 

R.  C.   §  1535.  Kerr's  C.  ib. 
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§  1536.  Computation  of  judgments.  In  all  judgments  rendered  by 
any  court  for  any  debt,  damages  or  costs,  and  in  all  executions  issued  there- 
on, the  amount  must  be  computed,  as  near  as  may  be,  in  dollars  and  cents, 
rejecting  small  fractions;  and  no  judgment  or  other  proceeding  is  erro- 
neous for  such  omission.     [R.  S.  §  1262.] 

Hist.      '79,   p.   7,    §3;   am.   R.   S.    §1262,   reenacted  Cited:      Bashor  v.   Beloit   (1911)    20   I.   592,   119   P. 

R.    C.    §  1536.  55. 

Comp.    leg:.— Cal.      Similar:    Pol.    C.    1872,    §3274; 
Kerr's  C.  ib. 

§  1537.      Legal  rate  of  interest.      When  there  is  no  express  contract 
in  writing  fixing  a  different  rate  of  interest,  interest  is  allowed  at  the  rate 
of  7  cents  on  the  hundred  by  the  year  on : 
1.     Money  due  by  express  contract. 
i/2.     Money  after  the  same  becomes  due. 

3.  Money  lent. 

4.  Money  due  on  the  judgment  of  any  competent  court  or  tribunal. 

5.  Money  received  to  the  use  of  another  and  retained  beyond  a  reason- 
able time  without  the  owner's  consent,  express  or  implied. 

6.  Money  due  on  the  settlement  of  mutual  accounts  from  the  date  the 
balance  is  ascertained. 

7.  Money  due  upon  open  accounts  after  three  months  from  the  date 
of  the  last  item.     ['97,  p.  95,  §  1.] 


Hist.  (See  '79,  p.  7,  §4.)  R.  S.  §1263;  am.  '97, 
p.  95,  §  1,  reenacted  '99,  p.  315,  §  1,  reenacted  R.  C. 
§  1537. 

Cited:  S.  v.  Fitzpatrick  (1897)  5  I.  499,  51  P. 
112;  Anderson  v.  Creamery  etc.  Co.  (1902)  8  I. 
200,  67  P.  493;  Valley  L.  Co.  v.  McGilvery  (1909) 
16  I.   338,  101  P.  94. 

Judgments:  The  judgment  should  include  all 
costs  at  the  date  of  entry  and  thereafter  bears  in- 
terest at  7  per  cent  from  such  date  on  the  full 
amount  of  the  entire  judgment.  Bashor  v.  Beloit 
(  1911)   20  I.  592,   119  P.   55. 

Interest  on  a  judgment  is  to  be  computed  from 
the  date  of  entry  by  the  clerk  in  conformity  with 
the  verdict.  Darling  v.  Fremstadt  (1912)  22  I.  684, 
\21   P.  674. 

Money  in  insolvent  bank:  Interest  on  deposits  in 
an  insolvent  bank  begins  to  run  from  the  date  of 
closing  the  bank  against  both  the  bank  commissioner 
and  his  surety,  without  the  necessity  of  demand  on 


the  surety,  where  liability  arises  from  the  commis- 
sioner's breach  of  official  duty.  S.  v.  Title  Guaranty 
&   Trust  Co.    (1915)    27   I.   752,   152  P.    189. 

Receiver's  certificates:  It  is  not  an  excess  of 
jurisdiction  for  the  court  to  allow  a  rate  of  interest 
on  receiver's  certificates  in  excess  of  the  rate  fixed 
by  this  section.  Hewitt  v.  Walters  (1911)  21  I.  1, 
1.1.9  P.  705,  Ann.  Cas.   1913C  35. 

Usurious  note:  Where  a  note  provides  for  inter- 
est at  the  rate  of  18  per  cent  and  the  note,  so  far 
fs  the  interest  is  concerned,  is  held  void  for  usury 
by  a  judgment  rendered  under  R.  S.  §  1266,  interest 
will  be  allowed  under  this  section  at  the  rate  of  7 
per  cent  per  annum.  Finney  v.  Moore  (1903)  9  I. 
284,    74  P.   866. 

Pleading :  Where  interest  is  not  demanded  in  a 
complaint  for  damages  it  is  error  to  instruct  the 
jury  to  return  a  verdict  for  interest.  Haner  v. 
Northern  Pac.  Ry.  Co.   (1900)   7  I.  305,  62  P.  1028. 


§  1538.  Maximum  rate  of  interest.  Parties  may  agree  in  writing 
for  the  payment  of  any  rate  of  interest,  on  money  due  or  to  become  due 
on  any  contract,  not  to  exceed  the  sum  of  12  per  cent  per  annum ;  any  judg- 
ment rendered  on  such  contract  shall  bear  interest  at  the  rate  of  7  per  cent 
per  annum  until  satisfied.     ['97,  p.  95,  §  1.] 


Hist.  (See  '79,  p.  7,  §  5.)  R.  S.  §  1264;  am.  '97. 
p.  95,  §  1,  reenacted  '99,  p.  315,  §  1,  reenacted  R.  C 
§  1538. 

Cited:  Vermont  Loan  Co.  v.  Hoffman  (1897)  5 
I.  376,  49  P.  314;  S.  v.  Fitzpatrick  (1897)  5  I.  499, 
51  P.  112  ;  Stevens  v.  Home  Savings  &  Loan  Assn. 
(1898)  5  I.  741,  51  P.  779,  986;  Finney  v.  Moore 
(1903)  9  I.  284,  74  P.  866;  Bashor  v.  Beloit  (1911) 
20  I.  592,  119  P.  55;  Tobey  v.  Bridgewood  (1912) 
22  I.  566,  127  P.  172. 

Contracts  held  usurious:..  A  contract  which  pro- 
vides for  a  monthly  payment  of  $37.50  on  a  debt 
of  $2500,  to  be  applied:  1  To  the  payment  of  any 
fines  or  other  assessments  made  in  pursuance  of  by- 
laws. 2  To  the  payment  of  the  premium  for  pre- 
cedence due  on  the  loan  amounting  to  $8.75  per 
month.  3  To  the  payment  of  interest  due  on  the 
loan  amounting  to  $12.50  per  month.  4  The  bal- 
ance of  said  payments  to  be  credited  as  dues  on 
stock  and  to  continue  until  the  dues  credited  on  the 
stock  and  dividends  equal  the  amount  due,  is  usur- 
ious. Stevens  v.  Home  Savings  &  Loan  Assn.  (1898) 
5  I.  711,  51  P.  779,  986. 

A  contract  of  loan  between  a  borrowing  member 
of  a  building   and   loan   association   and  the   associa- 


tion, by  which  the  borrower  agrees  to  pay  a  monthly 
sum  of  $6,  applicable  to  the  satisfaction  of  the 
debt,  which  was  $650,  and  $7.15  monthly  interest 
(called  "dues"  on  "stock")  until  the  entire  debt 
should  be  paid,  is  usurious.  Fidelity  Savings  Assn. 
v.   Shea   (1899)    6  I.  405,   55  P.   1022. 

The  exaction  of  illegal  interest  under  the  guise  of 
premiums  is  in  violation  of  this  section.  Cleveland 
v.  Western  Loan,  etc.  Co.  (1901)  7  I.  477,  63  P.  885. 

Premiums  exacted  for  making  loans  and  retained 
from  the  face  of  the  loan  or  secured  by  mortgage 
constitute  unlawful  interest,  when,  added  to  the  rate 
provided  by  the  loan  contract,  they  make  a  rate 
greater  than  the  statutes  authorize,  and  payments 
upon  such  premiums  and  upon  interest  and  prin- 
cipal must  be  applied  to  reducing  the  principal  of 
the  debt.  Madsen  v.  Whitman  (1902)  8  I.  762,  71 
P.   152. 

Contracts  not  usurious:  The  payment  of  com- 
missions to  an  agent  for  procuring  a  loan  does  not 
render  the  loan  contract  usurious  because  the  com- 
mission plus  interest  exceeds  the  rate  of  interest 
allowed  by  statute,  in  the  absence  of  any  showing 
that  the  agent  was  acting  on  behalf  of  the  lender, 
or   that  the   latter   received   any   part  of  the  agent's 
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compensation.  Cornwell  v.  McCoy  (1898)  6  I.  219, 
55  P.  240;  Cornwell  v.  Carter  (1898)  6  I.  222,  55 
P.  1100;  Cornwell  v.  Urton  (1898)  6  I.  269,  55 
P.   294. 

The  fact  that  parties  to  a  loan  contract  agree 
that  the  same  shall  bear  interest  both  before  and 
after  judgment  at  10  per  cent  per  annum  does  not 
render  the  contract  usurious  in  the  absence  of  any 
evidence  of  a  corrupt  intent  to  exact  usurious  in- 
terest. Anderson  v.  Creamery  etc.  Co.  (1902)  8  I. 
200,  67  P.  493,  101  A.  S.  R.  188,  56  L.  R.  A.  554. 

A  mortgage  bearing  the  highest  rate  of  interest 
allowed  by  law  is  not  rendered  usurious  by  a  further 
stipulation  whereby  the  mortgagor  agreed  to  pay 
taxes  on  the  loan  ;  which  stipulation  was,  at  the 
time  it  was  entered  into,  absolutely  void  by  the 
terms  of  R.  S.  §  1425.  First  Nat.  Bk.  of  Hailey  v. 
Glenn   (1904)    10  I.  224,  77  P.  623,   109  A.   S.  R.  204. 

A  stipulation  to  pay  bank  exchange  on  borrowed 
money  is  not  usurious  unless  it  appears  that  such 
stipulation  is  a  device  to  cover  a  usurious  contract 
and  that  it  was  not  intended  that  the  money  should 
be  remitted  to  the  place  to  which  exchange  is  pro- 
vided. Tipton  v.  Ellsworth  (1910)  18  I.  207,  109 
P.   134. 

Conflict  of  laws :  The  question  as  to  whether  a 
note  which  is  made  and  delivered  in  Utah  is  usuri- 
ous or  not  is  to  be  decided  by  the  laws  of  Utah. 
Winters  v.   Swift   (1884)   2  I.  61,   3  P.    15. 

Where  parties  come  into  this  state  and  loan 
money  to  citizens  of  this  state  upon  real  estate  sit- 
uated here,  the  validity  of  the  contract  will  be  de- 
termined by  the  laws  of  this  state,  and  our  usury 
laws  cannot  be  evaded  by  a  stipulation  in  the  con- 
tract that  it  shall  be  tested  and  its  validity  deter- 
mined by  the  laws  of  another  state.  Fidelity  Sav- 
ings Assn.  v.   Shea   (1899)    6  I.  405,   55  P.   1022. 

Where    contract     is    usurious    by     laws     of     state 


wherein  it  was  made  but  not  in  state  where  it  is  to 
be  performed,  parties  will  be  presumed  to  have  con- 
tracted with  reference  to  laws  of  latter  state,  un- 
less bad  faith  or  evasion  of  usury  laws  is  apparent. 
Zimmerman  v.   Brown   (1917)    30  I.  640,   166  P.  924. 

Effect  of  usury:  Usurious  contracts  are  not  ab- 
solutely void,  but  the  principal  sum  loaned  thereon 
may  be  recovered  by  suit.  Portneuf  Lodge  v.  West- 
ern etc.  Co.   (1899)   6  I.  673,  59  P.  362. 

Interest  after  judgment:  A  contract  with  ref- 
erence to  the  interest  to  be  paid  after  judgment  has 
no  force  or  effect  whatever.  Con.  Wagon  etc.  Co.  v. 
Kent   (1913)    23  I.   690,   693,   132  P.   305. 

Interest  on  receivers'  certificates:  A  court  may 
fix  a  rate  of  interest  on  receivers'  certificates  not 
exceeding  the  maximum  rate  prescribed  in  this  sec- 
tion, but  such  certificates  ought  not  to  draw  a  great- 
er rate  of  interest  than  the  statutory  rate  allowed 
en  judgments,  especially  where  they  take  precedence 
over  mortgages,  judgments  and  other  liens  existing 
at  time  the  receivership  proceedings  were  instituted. 
Hewitt  v.  Walters  (1911)  21  I.  1,  119  P.  705,  Ann. 
Cas.    1913C  35. 

Interest  runs  on  judgment  for  costs:  The  judg- 
ment bears  interest  at  7  per  cent  from  the  date  of 
entry  on  the  full  amount  thereof  including  costs. 
Bashor  v.  Beloit  (1911)    20  I.  592,   119  P.  35. 

Interest  unearned  not  collectible:  Where  it  is 
stipulated  in  a  promissory  note  that  the  whole  sum 
of  both  principal  and  interest  shall  become  imme- 
diately due  and  collectible  at  the  option  of  the  hold- 
er of  the  note,  if  payment  of  interest  and  principal 
instalments  are  not  made  when  due,  such  stipula- 
tion is  a  penalty  and  will  not  be  enforced  as  to  the 
interest  not  yet  earned  on  the  principal.  Tipton  v. 
Ellsworth    (1910)    18   I.   207,    109    P.    134. 


usurious.  Vermont  Loan  Co.  v.  Hoffman  (1897)  5 
I.  376,  49  P.  314,  95  A.  S.  R.  186,  37  L.  R.  A.  509  ; 
Vermont  Loan  Co.  v.  Tetzlaff  (1898)  6  I.  105,  33 
P.  104;  Vermont  Loan  Co.  v.  Maxwell  (1898)  6  I. 
108,  53  P.  1130;  Cleveland  v.  Western  Loan  &  Sav- 
ings Co.    (1901)    7  I.   477,   63  P.  885. 

Interest  after  judgment:  Where  a  promissory 
note  provides  for  the  payment  of  interest  after  judg- 
ment, such  provision  is  not  usurious  but  has  no 
force  or  effect  whatever.  Con.  Wagon  etc.  Co.  v. 
Kent  (1913)   23  I.  690,   132  P.  305. 

Interest  on  interest:  A  stipulation  in  a  promis- 
sory note  that  interest  upon  interest  is  to  be  paid 
is  in  contravention  of  the  provisions  of  this  section. 
S.  v.  Fitzpatrick   (1897)    5  I.  499,  51  P.  112. 


§  1539.  Compound  interest  prohibited.  Compound  interest  is  not 
allowed,  but  a  debtor  may  agree  in  writing  to  pay  interest  upon  interest 
overdue  at  the  date  of  such  agreement.     [R.  S.  §  1265.] 

Hist.  (See  '79,  p.  7,  jj  6.)  R.  S.  8  1265,  reenacted 
R.   C.   S  1539. 

Cited:  Blaine  Co.  v.  Lincoln  Co.  (1898)  6  I.  57, 
52  P.  165  ;  Portneuf  Lodge  v.  Western  etc.  Co. 
(1899)  6  I.  673,  59  P.  362;  (Dis.  op.)  Anderson  v. 
Ore.  Mtg.  Co.  (1902)  8  I.  418,  69  P.  130;  Zimmer- 
man v.  Brown   (1917)   30  I.  640,   166  P.  924. 

Application :  This  section  has  reference  to  com- 
pounding interest  on  contracts.  It  was  never  in- 
tended to  apply  to  penalties  and  interest  imposed  by 
statute.  It  is  not  a  regulation  of  interest  on  judg- 
ment.    Bashor  v.  Beloit  (1911)    20  I.  592,  119  P.  55. 

Coupon  notes:  Coupon  notes  given  for  the  in- 
terest of  the  principal  debt  which  by  their  terms 
draw  interest  after  maturity  are  in  contravention  of 
this   section    forbidding   compound    interest,    and    are 

§  1540.  Penalty  for  usury.  If  it  is  ascertained  in  any  suit  brought 
on  any  contract,  that  a  rate  of  interest  has  been  contracted  for  greater 
than  is  authorized  by  this  chapter,  either  directly  or  indirectly,  in  money 
or  in  property,  such  contract  works  a  forfeiture  of  10  cents  on  the  hundred 
by  the  year,  and  at  that  rate,  upon  the  amount  of  such  contract,  to  the 
school  fund  of  the  county  in  which  the  suit  is  brought,  and  the  plaintiff 
must  have  judgment  for  the  principal  sum  less  all  payments  of  principal 
or  interest  theretofore  made,  and  without  interest  or  costs.  The  court 
must  render  judgment  in  said  action  for  10  per  cent  per  annum  upon  the 
entire  principal  of  said ,  contract,  against  the  defendant  in  favor  of  the 
state  for  the  use  of  the  school  fund  of  the  county,  whether  the  unlawful 
interest  is  contested  or  not;  and  in  no  case  where  unlawful  interest  is  con- 
tracted for,  must  the  plaintiff  have  judgment  for  more  than  the  principal 
sum  less  the  payments  already  made,  whether  the  unlawful  interest  be 
incorporated  with  the  principal  sum  or  not.  But  no  indorsee  in  due  course 
of  negotiable  paper,  is  affected  by  any  usury  exacted  by  any  former  holder 
of  such  paper  unless  he  have  actual  notice  of  the  usury  previous  to  his 
purchase;  but  in  such  case  the  judgment  above  provided  in  favor  of  the 
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school  fund  must  be  entered  against  the  drawer  or  maker,  if  a  party  to  the 
action,  and  he  may  recover  back  the  usury  paid  from  the  party  who  re- 
ceived the  same.     [R.  S.  §  1266.] 


Hist.     R.   S.   §  1266,  reenacted  R.  C.   §  1540. 

Cited:  Stevens  v.  Home  Savings  &  Loan  Assn. 
(1898)  5  I.  741,  51  P.  779,  986;  Finney  v.  Moore 
(1903)  9  I.  284,  74  P.  866;  Washington  Co.  Abstract 
Co.  v.  Stewart  (1904)   9  I.  376,  74  P.  955. 

Strict  construction :  The  provisions  of  this  sec- 
tion being  quasi  penal  and  providing  for  a  forfeiture 
will  not  be  construed  to  include  matters  not  ex- 
pressly enumerated  therein.  Finney  v.  Moore  (1903) 
9  I.  284,  74  P.  866. 

Test  of  usury:  The  test  of  usury  is  whether  or 
not  a  contract  has  been  made  whereby  a  greater 
rate  of  interest  than  that  authorized  by  law  may  be 
charged,  either  directly  or  indirectly ;  and  where 
the  aggregate  amount  of  interest  to  be  paid  falls 
within  the  terms  of  the  usuary  statute,  the  con- 
tract will  not  be  relieved  from  the  operation  of  such 
statute  because  it  reserves  to  the  borrower  an  op- 
tion to  pay  the  entire  debt  at  any  time  (the  same 
being  payable  otherwise  in  instalments),  and  the 
earliest  interest  instalments  fall  within  the  rate  of 
interest  which  may  be  legally  charged.  Ford  v. 
Washington  Nat.  etc.  Assn.  (1904)  10  I.  30,  76  P. 
1010. 

Form  of  action :  This  section  does  not  especially 
authorize  any  action  on  an  usurious  contract  but 
simply  directs  the  judgment  to  be  entered  in  an 
action  brought  to  enforce  the  same.  It  does  not 
preclude  an  action  under  §  3402  to  compel  the  can- 
cellation of  usurious  mortgages  after  the  principal 
sum  due  thereon  has  been  paid.  Portneuf  Lodge  v. 
Western  etc.  Co.   (1899)   6  I.  673,  59  P.  362. 

The  penalty  herein  provided  for  can  only  be  ad- 
judged in  an  action  to  enforce  an  usurious  con- 
tract ;  this  section  does  not  prevent  the  mortgagor 
in  an  usurious  transaction  from  suing  for  a  can- 
cellation of  the  mortgage.  Cleveland  v.  Western 
Loan  etc.  Co.    (1901)    7  I.  477,   63  P.  885. 

Provisions  mandatory:  It  is  the  duty  of  the  trial 
court  to  see  that  the  provisions  of  this  section  are 
carried  out  and  to  inflict  the  penalty  therein  pro- 
vided without  suggestion  so  to  do  from  any  source. 
Vermont  Loan  Co.  v.  Hoffman  (1897)  5  I.  376,  49 
P.   314. 

Since  this  statute  imposes  a  penalty,  a  part  of 
which  goes  to  the  school  fund  of  the  county,  the 
effect  of  the  same  can  not  be  obviated  by  stipula- 
tion of  parties,  and  the  court  must  enter  judgment 
in  accordance  with  the  statute  notwithstanding  stip- 
ulaions  to  the  contrary.  Ocobock  v.  Nixon  (1899) 
6   I.   552,   57   P.   309. 

It  is  not  necessary  to  plead  the  defense  of  usury, 
but  the  rights  of  the  parties  and  the  duty  of  the 
court  are  fixed  by  this  section.  Cleveland  v.  West- 
ern Loan  etc.  Co.   (1901)   7  I.  477,  63  P.  885. 

Proceedings  by  state:  The  state  is  not  authorized 
to  maintain  an  independent  action  to  recover  the 
penalty  provided  for  in  this  section  ;  but  if  the  court 
fails  to  enter  judgment  for  such  penalty  the  state 
should  intervene  by  motion  within  the  six  months 
allowed  by  §  4229  for  the  amendment  of  proceed- 
ings, upon  notice  to  all  parties  to  the  record,  and 
apply   for   a   modification   of   the   judgment   so   as   to 


make  it  conform  to  this  section.     S.  v.  Eves   (1898) 
6   I.    144,   53  P.   543. 

The  provisions  of  this  section  are  not  applicable 
to  an  action  brought  by  the  state  to  foreclose  a 
mortgage,  taken  to  secure  the  payment  of  a  loan 
made  from  the  permanent  school  fund  ;  an  un- 
authorized exaction  by  the  land  board  of  usurious 
interest  can  not  work  a  forfeiture  or  impose  a  pen- 
alty, directly  or  indirectly,  upon  the  state.  S.  v. 
Fitzpatrick    (1897)    5   I.   499,   51   P.   112. 

Right  to  invoke  statute:  This  section  applies  only 
to  actions  where  the  lender  or  his  assignee  is  plain- 
tiff and  the  borrower  is  defendant.  The  grantee  of 
an  usurious  mortgage  who  assumes  the  payment  of 
the  same  can  not  set  up  the  defense  of  usury  or  sue 
to  cancel  the  mortgage  after  the  payment  of  the 
principal  on  the  ground  of  the  usury  contained 
therein.  (Quarles,  C.  J.  dissents.)  Anderson  v. 
Ore.  Mtg.  Co.    (1902)    8  I.   418,  69  P.   130. 

But  the  purchaser  of  premises  covered  by  an  usur- 
ious mortgage  may  plead  the  defense  of  usury  where 
he  does  not  assume  the  mortgage  debt  nor  retain 
from  the  purchase  price  any  sum  for  application 
upon  the  mortgage  debt.  Ford  v.  Washington  Nat. 
etc.  Assn.  (1904)  10  I.  30,  76  P.  1010,  109  A.  S.  R. 
192. 

Estoppel  to  plead  usury:  Since  the  state  has  an 
interest  in  the  enforcement  of  this  section,  a  pri- 
vate party  can  not  estop  himself  from  asserting  the 
plea  of  usury.  Ford  v.  Wash.  Nat  etc.  Assn  (1904) 
10   I.   30,   76   P.    1010,    109   A.    S.   R.    192. 

Attorneys'  fees:  In  a  suit  upon  an  usurious  con- 
tract it  is  error  to  allow  the  plaintiff  an  attorney 
fee  under  the  stipulation  of  the  mortgage  securing 
the  debt.  Fidelity  Savings  Assn  v.  Shea  (1899)  6 
I.  405,   55  P.   1022. 

Purging  usury:  An  usurious  contract  may  be 
purged  by  giving  a  new  contract  with  the  element 
of  usury  excluded,  where  no  usury  has  been  paid 
pursuant  to  the  original  contract.  Sanford  v.  Kunz 
(1903)   9  I.  29,  51  P.  612. 

The  parties  to  a  usurious  contract,  secured  by 
deed  of  trust,  cannot  by  a  new  agreement  purge 
the  original  contract  of  the  taint  of  usury,  so  as 
to  extend  the  lien  of  the  trust  deed  as  against  a 
junior  mortgagee  of  the  same  premises.  Madsen  v. 
Whitman    (1902)    8  I.   762,   71  P.   152. 

Foreclosure  of  usurious  mortgage:  Where  coupon 
interest  notes  to  secure  which  and  the  principal  note 
to  which  they  are  attached  a  mortgage  is  given,  are 
void  for  usury,  no  action  can  be  maintained  to  fore- 
close the  mortgage  until  after  the  principal  debt 
secured  thereby  becomes  due,  although  the  interest 
notes  are,  by  their  terms,  declared  to  be  due,  and 
the  mortgage  authorizes  foreclosure  in  case  of  de- 
fault in  the  payment  of  the  interest  notes.  Ver- 
mont Loan  &  Trust  Co.  v.  Tetzlaff  (1898)  6  I.  105, 
53  P.   104. 

Where  a  complaint  shows  that  the  cause  of  action 
is  based  upon  a  usurious  contract,  the  principal  of 
which  has  been  fully  paid,  a  general  demurrer  to 
such  complaint  should  be  sustained.  Stevens  v. 
Home  Savings  etc.  Assn.   (1898)    5  I.  741,  51  P.  779. 


CHAPTER  109. 
WEIGHTS  AND  MEASURES. 

Note:  Legislation  on  the  subject  of  weights  and  measures  may  be  found  as  follows:  R.  S. 
§§  1250-1  ;  '90-91,  p.  204  ;  '99,  p.  142  ;  '03,  p.  87.  An  act  of  '05,  p.  364,  am.  '07,  p.  340,  formed 
the  basis  of  R.  C.  §§  1541-5.  An  act  of  '09,  p.  231,  H.  B.  172,  abolished  the  office  of  dairy,  food 
and  oil  commissioner,  the  then  ex  officio  inspector  and  sealer  of  weights  and  measures,  and 
transferred  his  duties  to  the  dairy,  food  and  sanitary  inspector.  An  act  of  '.13,  c.  84,  p.  241.  was 
a  more  detailed  law  and  superseded  most  of  the  former  law.  Its  repealing  clause  being  general, 
however,  it  is  thought  necessary  to  retain  some  of  the  provisions  of  R.  C.  §§  1541,  1543  and  all 
of  S  1545. 

ARTICLE   1. 
STATE  SEALER  OF  WEIGHTS  AND  MEASURES. 

109:1.      State  sealer  of  weights  and  measures.      The  dairy,  food  and 
sanitary  commissioner  shall  be  ex  officio  state  sealer  of  weights  and  meas- 
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ures.  The  state  sealer  of  weights  and  measures  shall  receive  no  compen- 
sation for  his  services,  but  shall  be  allowed  actual  and  necessary  expenses 
while  in  the  performance  of  his  duties. 

Hist.      '05,    p.    364,    §§2,    5  ;   am.    '07,    p.    340,    §  1,  office    "state    sealer   of   weights    and    measures"    and 

reenacted  R.    C.    §  1541,   modified  by   '09,   p.   231,    H.  redefining  his   duties. 

B     172,   abolishing   dairy    food  and  oil  commissioner  Cross  ref      Appointment  of  dairy,   food  and  sani-                          I 

and  transferring  his  duties  to  dairy,  food  and  sani-  tary  inspector-      65*4                                                                                       * 
tary  inspector,   and   '13,   c.   84,   p.   341,   entitling  the 

109:2.  Duties.  The  state  sealer  of  weights  and  measures  shall  have 
the  care  and  custody  of  the  authorized  public  standards  of  weights  and 
measures  and  of  balances  and  other  apparatus  of  all  kinds  owned  by  the 
state.  He  shall  maintain  the  state  standards  in  good  order  and  submit 
them  at  least  once  in  every  ten  years  to  the  national  bureau  of  standards 
for  verification.  He  shall  compare  and  adjust  by  the  state  standards  all 
county,  municipal  and  other  official  standard  weights,  measures,  balances 
and  measuring  devices  which  may  be  sent  or  brought  to  him  for  that  pur- 
pose, and  shall  seal  the  same  when  found  or  made  to  conform  to  the  state 
standards,  by  stamping  upon  each  the  letter  "I"  and  the  last  two  figures 
of  the  year  in  which  the  said  comparison  and  adjustment  have  been  made, 
with  seals  which  he  will  have  and  keep  for  that  purpose :  Provided,  That 
he  may  refuse  to  compare  and  seal  any  weights,  measures,  balances  or 
measuring  devices  as  standards  for  any  county,  municipality  or  public 
offices  which  do  not  conform  to  the  type  approved  by  the  national  bureau 
of  standards  for  such  use.  He  shall  enforce  all  laws  now  existing  or  which 
may  hereafter  be  enacted  in  any  manner  whatever  relating  to  weights  and 
measures  and  false  weights.     ['13,  c.  84,  §  17,  p.  345.] 


Hist.  '05,  p.  364,  §8  1,  2;  am,  '07,  p.  340,  §  1; 
reenacted  R.  C.  §8  1541-2  ;  am.  '13,  c.  84,  §  17,  p. 
345. 
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109:3.  Inspection  of  weights  and  measures.  The  state  sealer  may 
try  and  prove  weights,  measures,  balances  and  other  measuring  devices 
on  request,  for  any  person,  corporation  or  institution,  and  when  the  same 
are  found  or  made  to  conform  to  the  state  standards,  and  otherwise  fulfil 
such  reasonable  requirements  as  he  shall  make,  he  may  seal  the  same  with 
a  seal  which  he  shall  have  and  keep  for  that  purpose.  ['13,  c.  84,  §  18, 
p.  345.] 

Hist.      '13,   c.   84,    §  18,   p.    345. 

109:4.  Record  and  report.  The  state  sealer  shall  keep  a  record  of 
all  of  the  weights,  measures,  balances  or  other  measuring  devices,  sealed 
or  condemned  by  him,  and  shall  make  an  annual  report  to  the  governor 
on  or  before  January  1,  of  each  year,  a  copy  of  which  shall  be  filed  with 
the  national  bureau  of  standards.  He  shall  issue,  from  time  to  time,  regu- 
lations for  the  guidance  of  county,  municipal  and  all  other  inspectors  or 
sealers  of  weights  and  measures,  and  the  said  regulations  shall  govern 
the  procedure  to  be  followed  by  the  aforesaid  officers  in  the  discharge  of 
their  duties.     ['13,  c.  84,  §  19,  p.  345.] 

Hist.      '13,   c.   84,   §  19,  p.   345. 

109:5.  Additional  record  and  report.  The  state  sealer  shall  keep 
records  of  all  weights  and  measures,  balances  and  measuring  devices  in- 
spected, sealed  or  condemned  by  him,  giving  the  name  of  the  owner  or 
agent,  the  place  of  business,  the  date  of  inspection,  and  kind  of  apparatus 
so  inspected,  sealed  or  condemned,  and  shall  make  a  biennial  report  of 
the  same  to  the  governor  on  or  before  the  1st  day  of  December,  giving  in 
addition  to  the  above,  an  inventory  of  the  standards  and  apparatus  in  his 
possession,  and  such  other  information  as  he  may  deem  important. 

Hist.     '13,  c.  84,  §  23,  p.  347  ;  temporary  provision 
relating  to  first  report  omitted. 
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109:6.  Free  testing  service.  The  state  sealer  shall  try  and  prove  all 
weights,  measures,  balances  and  measuring  devices  used  in  the  state  of 
Idaho  without  charge,  and  when  the  same  are  found  or  made  to  conform 
to  the  authorized  standards,  he  shall  seal  and  mark  such  weights,  meas- 
ures, balances  and  measuring  devices  with  a  seal  to  be  kept  by  him  for 
that  purpose.  Where  any  weight,  measure,  balance  or  measuring  device 
is  found  to  be  false  or  untrue,  or  which  does  not  conform  to  the  standards, 
or  which  can  not  be  made  to  conform  to  the  the  standards  by  such  means 
as  the  inspector  or  sealer  may  have  at  his  disposal,  he  shall  condemn  the 
same  and  mark  it  condemned  in  a  conspicuous  manner,  and  such  con- 
demnation mark  shall  not  be  removed  or  defaced,  except  by  authorization 
of  the  said  inspector  or  sealer.     ['13,  c.  84,  §  20,  p.  346.] 

Hist.     '13,  c.  84,  §  20,  p.  346. 

109:7.  Authority  to  enter  premises.  The  state  sealer,  or  his  deputy 
or  other  authorized  inspector  of  weights  and  measures,  shall  have  full- 
power  to  enter  any  premises  in  or  on  which  any  weights,  measures,  bal- 
ances or  measuring  devices  may  be  located  or  used  for  the  purpose  of 
trade,  for  the  purpose  of  inspecting,  adjusting  and  sealing  or  condemning 
the  same.     ['13,  c.  84,  §  21,  first  part,  p.  346.] 

Hist.     '13,  c.  84,   §  21,  first  part,  p.  346. 

ARTICLE   2. 
STANDARDS. 

109:8.  State  standards.  Such  standard  weights  and  measures  as 
have  been  furnished  to  this  state  by  the  government  of  the  United  States, 
in  accordance  with  a  joint  resolution  of  congress,  approved  June  17,  1836, 
and  such  weights,  measures,  balances  and  measuring  devices  as  may  be 
received  from  the  United  States  as  standard  weights,  measures,  balances 
and  measuring  devices,  in  addition  thereto  or  in  renewal  thereof,  shall  be 
the  authorized  standards  of  the  state  of  Idaho.     ['13,  c.  84,  §  1,  p.  341.] 

Hist.     '05,  p.  364.  §  1,  reenacted  R.  C.  §  1542;  am.  Cross    ref.      False    weights    and    measures    defined: 

'13,   c.   84,    §  1,   p.    341.  §  7105. 

109:9.  Length  and  surface  measures.  The  units  of  standard  meas- 
ures of  length  and  surface  from  which  all  other  measures  of  extension, 
whether  linear,  superficial  or  solid,  shall  be  derived  and  ascertained,  are 
the  standard  of  length  designated  in  this  chapter.  The  yard  is  divided  into 
three  equal  parts  called  feet,  and  each  foot  into  12  equal  parts  called 
inches.  For  measures  of  cloth  and  other  commodities  commonly  sold  by 
the  yard,  the  yard  may  be  divided  into  halves,  quarters,  eighths  and  six- 
teenths. The  rod  pole  or  perch  contains  51/2  yards;  the  mile,  1760  yards; 
the  chain  for  measuring  land  is  22  yards  long  and  is  divided  into  100  equal 
parts  called  links.  The  acre  of  land  measure  shall  be  measured  horizon- 
tally and  contain  10  square  chains,  equivalent  in  area  to  a  rectangle  16 
rods  in  length  and  10  rods  in  breadth;  640  acres  being  contained  in  a 
square  mile.     ['13,  c.  84,  §  2,  p.  341.] 

Hist.      '13,  c.   84,   §  2,   p.   341. 

109:10.  Standards  of  weight.  The  units  of  standards  of  weight, 
from  which  all  other  weights  shall  be  derived  and  ascertained,  shall  be 
the  standard  weights  designated  in  this  chapter.  The  hundredweight 
consists  of  100  avoirdupois  pounds,  and  a  ton  contains  20  hundredweight. 
Whenever,  hereafter  in  this  chapter,  the  word  "pound"  is  used,  it  shall 
mean  the  avoirdupois  pound,  unless  otherwise  distinctly  specified.  ['13, 
c.  84,  §  3,  p.  342.] 


Hist.      '13,   c.    84,    §  3,    p.   342. 

Cross  ref.     Sales  by  ton  or  pound:     §  7109. 
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REGULATION  OF  TRADE 


109:11.  Nonliquid  capacity  measures.  The  units  of  standards  of 
measure  of  capacity  for  commodities,  not  liquids,  from  which  all  other 
measures  shall  be  derived  and  ascertained,  shall  be  the  standards  for  such 
commodities  designated  in  this  chapter.  The  peck,  half-peck,  quarter- 
peck,  quart,  pint  and  half -pint  measures  for  measuring  commodities  which 
are  not  liquids  shall  be  derived  from  the  half-bushel  by  successively  divid- 
ing that  measure  by  two.     ['13,  c.  84,  §  4,  p.  342.] 

Hist.      '13,   c.   84,    §  4,   p.   342. 

109:12.  Liquid  capacity  measures.  The  units  of  standards  of  meas- 
ures of  capacity  for  liquids,  from  which  all  other  measures  shall  be  de- 
rived and  ascertained,  shall  be  the  standard  liquid  measures  designated  in 
this  chapter.  The  liquid  gallon  shall  be  divided  by  continual  division  by 
the  number  2  so  as  to  make  half-gallons,  quarts,  pints,  half-pints  and  gills. 
['13,  c.  84,  §  5,  p.  342.] 

Hist.      '13,   c.   84,    §  5,   p.   342. 

109:13.  Electrical  measures.  The  standard  of  electrical  measures 
recognized  by  the  national  bureau  of  standards,  when  procured  by  the 
state,  shall  be  the  standard  of  electrical  measures  in  the  state  of  Idaho. 
['13,  c.  84,  §  6,  p.  342.] 

Hist.      "13,  c.   84,   §  6,  p.   342. 

109:14.  Metric  system  legal.  The  weights  and  measures  of  the 
metric  system  shall  be  legal  weights  and  measures  in  the  state  of  Idaho. 
['13,  c.  84,  §  7,  p.  342.] 

Hist.      '13,   c.   84,    S  7,   p.    342. 

109:15.  Standard  weights  established.  Whenever  any  of  the  fol- 
lowing articles  shall  be  contracted  for,  or  sold,  or  delivered,  and  no  special 
contract  or  agreement  shall  be  made  to  the  contrary,  such  sale  and  all 
computations  for  payment  or  settlement  therefor  shall  be  by  weight. 

The  net  weight  per  barrel  or  bushel,  or  divisible  merchantable  quan- 
tities of  a  barrel  or  bushel,  shall  be  as  follows : 

Wheat  flour,  per  barrel,  196  pounds;  per  half-barrel,  98  pounds;  per 
quarter-barrel  sack,  48  pounds ;  per  one-eighth  barrel  sack,  24  pounds ;  per 
one-sixteenth  barrel  sack,  12  pounds. 

Corn  meal,  per  bushel  sack,  48  pounds ;  per  half-bushel  sack,  24  pounds ; 
per  quarter-bushel  sack,  12  pounds. 

Of  the  following  articles  per  bushel : 


Lbs. 

Wheat  60 

Rye  -  56 

Indian  corn,  in  the  ear.. 70 

Kaffir  corn  56 

Rice  corn  —  56 

Corn,  shelled  56 

Sorghum  seed  - 50 

Buckwheat  —  50 

Barley 48 

Malt  32 

Oats  32 

Bran —  20 

Beans  - -  60 

Clover  seed — 60 

Hungarian  and  millet  seed 50 

Potatoes —  60 

Sweet  potatoes 50 


Lbs. 

Turnips  55 

Flaxseed 56 

Onions 57 

Salt  80 

Castor  beans  46 

Hemp  seed  44 

Native  blue-grass  seed 14 

English  blue-grass  seed  22 

Timothy  seed 45 

Dried  peaches  33 

Dried  apples  24 

Green  apples 48 

Unslacked  lime 80 

Plastering  hair,  unwashed 8 

Plastering  hair,  washed 4 

Parsnips  50 

Carrots 50 


* 
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Lbs.  Lbs. 

Beets 56  Shelled  dried  peas 60 

Tomatoes . 56  Alfalfa  seed „„  60 

Peaches  48 

['13,  c.  84,  §  8,  p.  342.] 

Hist.     '13.   c.  84,    §  8,  p.   342. 

109:16.  Standard  of  measurement  for  stone  masonry.  The  perch 
is  the  standard  of  measurement  of  stone  masonry  and  contains  161/'  solid 
feet.     [R.  S.  §  1251.] 

Hist.      '83,  p.  65,    §  1  ;  am.  R.   S.   §  1251,  reenacted 
R.   C.  §  1545. 

109:17.  Standard  cord.  Unless  otherwise  especially  agreed  upon,  a 
cord  of  wood  shall  contain  128  cubic  feet,  8  feet  long,  4  feet  high  and  4  feet 
wide.     ['13,  c.  84,  §  9,  proviso,  p.  344.] 

Hist.     '13,  c.  84,   §  9,  proviso  only,  p.  344. 

109:18.  Contract  weights  and  measures.  All  contracts,  sales  or 
purchases  hereafter  made  for  work  to  be  done,  or  for  anything  to  be  sold 
or  delivered  or  done,  by  weight  or  measure,  within  this  state,  shall  be 
taken  and  construed  in  terms  of,  and  according  to,  the  standards  of  weights 
and  measures  adopted  by  this  chapter,  except  where  parties  have  agreed 
upon  any  other  calculations  or  measurements ;  and  all  statements  and  rep- 
resentations of  any  kind  referring  to  the  weights  or  measures  of  com- 
modities sold  or  purchased,  or  exposed  for  sale,  shall  be  understood  in 
terms  of  the  standards  of  weights  or  measures  aforesaid.  ['13,  c,  84,  §  9, 
first  part,  p.  343.] 

Hist.      '13,  c.  84,    §  9,   first  part,   p.  343. 

109:19.  Dry  commodities.  All  dry  commodities,  not  otherwise  spe- 
cified in  this  chapter,  shall  be  sold  only  by  standard  and  dry  measure, 
standard  weight,  or  numerical  count,  except  where  parties  otherwise  agree. 
['13,  c.  84,  §  10,  p.  344.] 

Hist.     '13,  c.  84,   §  10,  p.  344. 

109:20.  Apple  boxes.  A  box  or  packet  of  apples  shall  contain 
2150.42  cubic  inches.     ['05,  p.  364,  §  3,  last  sentence.] 

Hist.      '05,  p.  364,   §  3,   last  sentence,  reenacted  R. 
C.   §  1543,  last  sentence. 

109:21.  Berry  boxes.  Berries  and  small  fruits,  whenever  sold  in 
boxes,  shall  be  sold  in  boxes  containing  a  standard  dry  quart  or  dry  pint, 
and  if  said  boxes  contain  less  than  this  amount,  the  information  must  be 
given  to  the  purchaser,  and  such  packages  must  be  labeled  with  a  statement 
of  the  net  contents.     ['13,  c.  84,  §  11,  p.  344.] 

Hist.      '13,    c.    84,    §  11,    p.    344. 

109:22.  Milk  and  cream.  All  milk  or  cream  that  shall  be  sold  in 
bottles  shall  be  sold  only  in  bottles  containing  half-pints,  pints,  quarts, 
half-gallons  or  gallons.  All  other  liquid  commodities  shall  be  sold  only  by 
standard  liquid  measure  or  standard  weight,  except  where  parties  other- 
wise agree.     ['13,  c.  84,  §  12,  p.  344.] 

Hist.     '13,  c.  84,   §  12,   p.   344. 

Cross   ref.      Weight   of   milk:      65:60. 

109:23.  Lard  pails.  Each  pail  or  bucket  of  lard,  lard-compound  or 
lard  substitute  offered  or  exposed  for  sale  in  the  state  of  Idaho,  shall  have 
the  n^t  weight  plainly  stamped  upon  the  label  in  letters  not  less  than  a 
quarter-inch  high.     ['13,  c.  84,  §  13,  p.  344.] 

Hist.     '13,  c.  84,   §  13,  p.  344. 

Cross  ref.     Sales  by  pound:      §7109. 
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109:24.  Bread:  Standard  loaf.  A  whole  loaf  of  bread  for  sale 
shall  be  not  less  than  16  ounces  in  weight,  24  hours  after  baking.  Bread, 
unless  composed  in  chief  parts  of  rye  or  maize,  shall  be  sold  only  in  whole 
and  half  loaves,  and  not  otherwise.  Bread,  when  sold,  shall,  upon  the  re- 
quest of  the  buyer,  be  weighed  in  his  presence,  and  if  found  deficient  in 
weight,  additional  bread  shall  be  delivered  to  make  up  the  legal  weight, 
except  that  this  section  shall  not  apply  to  rolls  or  to  fancy  bread  weighing- 
less  than  one-quarter  of  a  pound.  Every  loaf  or  half  loaf  of  bread  which 
does  not  weigh  the  full  weight  required  by  this  section  shall  be  plainly 
labeled  with  the  exact  weight.     [13,  c.  84,  §  14,  p.  344.] 

Hist.      '13,  c.   84,   §  14,   p.  344. 

109:25.  Butter  packages.  A  print  or  package  of  butter  shall  con- 
tain 16  ounces  avoirdupois,  and  when  a  print  or  package  of  butter  con- 
taining less  than  16  ounces  avoirdupois  shall  be  sold,  its  net  weight  shall 
be  disclosed  by  the  seller  to  the  buyer  and  a  statement  of  the  net  weight 
be  distinctly  printed  on  the  wrapper  thereof.     ['13,  c.  84,  §  15,  p.  344.] 

Hist.      '13,  c.  84,   §  15,  p.   344. 

Cross   ref.     Weight  of  butter:      65:69. 

109:26.  Sale  and  delivery  prima  facie  representation.  The  selling 
and  delivery  of  any  commodity  or  article  of  merchandise  shall  be  prima 
facie  evidence  of  representations  on  the  part  of  the  vendor  that  the  quan- 
tity sold  and  delivered  was  the  quantity  bought  by  the  TTendee.  There 
shall  be  taken  into  consideration  the  usual  and  ordinary  leakage,  evapora- 
tion or  waste  that  may  take  place  from  the  time  the  package  is  filled  by 
the  vendor  until  the  selling  of  the  same ;  a  slight  variation  from  the  stated 
weight,  measure  or  quantity  for  individual  packages  is  permissible,  pro- 
vided this  variation  is  as  often  above  as  below  the  weight,  measure  or  I 
quantity  stated  or  represented,  except  that  this  section  shall  not  apply  to 
meats  packed  in  sacks,  crates  or  boxes.     ['13,  c.  84,  §  16,  p.  344.] 

Hist.      '13,   c.   84,   S  16.   p.  344. 


ARTICLE  3. 
PENALTIES. 

109:27.  Penalty  for  interference.  Whoever  hinders,  obstructs,  or 
in  any  way  interferes  with  any  sealer  or  other  person  authorized  to  inspect 
weights  and  measures,  while  in  the  performance  of  said  inspection,  or 
whoever  fails  to  produce,  upon  demand  by  such  authorized  sealer  or  in- 
spector, all  weights  and  measuring  devices  in  or  upon  his  place  of  busi- 
ness or  in  his  possession  for  use  in  manufacture  or  trade,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  subject  to  a  fine 
of  not  less  than  $5  nor  more  than  $100. 

Hist.      '13,    c.    84,    §21,    last   part,    p.    346;    "and" 
added  before   "measuring." 

109:28.  Penalty  for  using  false  weights  and  measures.  Any  person, 
persons,  firm  or  corporation,  who  shall  use  any  false  scales,  beam,  weight 
or  measure,  or  who  shall  mark  or  stamp  false  weight  or  measure  on  any 
container,  package  or  cask,  or  who  shall  sell,  offer  for  sale,  or  have  in  his 
possession  for  sale,  any  article  which  does  not  conform  to  the  United 
States  standards  or  the  standards  designated  in  this  chapter,  or  neglects, 
fails  to  conform  with,  or  violates  any  of  the  provisions  of  this  chapter, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be  fined  not 
to  exceed  $300  for  each  offense,  or  imprisoned  in  the  county  jail  not  ex- 
ceeding 90  days.     ['13,  c.  84,  §  22,  p.  346.] 

Hist.     '05,  p.  364,  §  4,  reenacted  R.  C.  §  1544  ;  am.        and  measures:  §§  7105-11.     Labeling  of  false  weights 
'13,  c.   84,   §22,   p.   346.  and       measures,       misbranding:       65:26,       especially 

Cross   ref.     Additional   penalties  for  false   weights        subd.  3. 
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CHAPTER  110. 

UNCLAIMED  PROPERTY. 

§  1546.  Property  held  for  charges.  When  any  goods,  merchandise 
or  other  property  has  been  received  by  any  railroad  or  express  company,  or 
other  common  carrier,  commission  merchant,  innkeeper  or  warehouseman 
for  transportation  or  safe  keeping,  and  is  not  delivered  to  the  owner,  con- 
signee or  other  authorized  person,  the  carrier,  commission  merchant,  inn- 
keeper or  warehouseman  may  hold  or  store  the  same  with  some  responsible 
person,  until  the  freight  and  all  just  and  reasonable  charges  are  paid. 
[R.  S.  §  1160.] 

Hist.     R.  S.  §  1160,  reenacted  R.  C.  §  1546. 
Comp.    leg.— Cal.      Same:.     Pol.    C.    1872,    §3152; 
Kerr's  C.  ib. 

§  1547.  Sale  of  unclaimed  property.  If  no  person  calls  for  the 
property  within  four  months  from  the  receipt  thereof  and  pays  freight 
and  charges  thereon,  the  carrier,  commission  merchant,  innkeeper  or 
warehouseman  may  sell  such  property,  or  so  much  thereof  as  will  pay 
freight  and  charges,  at  auction  to  the  highest  bidder,  first  having  given 
20  days'  notice  of  the  time  and  place  of  sale,  to  the  owner,  consignee  or 
consignor,  when  known,  and  by  advertisement  in  a  daily  paper  10  days 
(or  if  in  a  weekly  paper,  four  weeks),  published  where  such  sale  is  to  take 
place;  and  if  any  surplus  is  left,  after  paying  freight,  storage,  cost  of 
advertising  and  other  reasonable  charges,  the  same  must  be  paid  over  to 
the  owner  of  such  property  at  any  time  thereafter,  upon  demand  being 
made  therefor  within  60  days  after  the  sale.     [R.  C.  §  1547.] 

Hist.     R.  S.  §1161;  compiled  and  reenacted  R.  C.        "four    months,"    Pol.    C.     1872,     §3153;    similar    as 
$  1547.  amended:      Kerr's  C.  ib. 

Comp.    leg. — Cal.       Same,    except    "60    days"    for 

§  1548.  Disposition  of  proceeds.  If  the  owner  or  his  agent  fails  to 
demand  such  surplus  within'  60  days  of  the  time  of  such  sale,  then  it  must 
be  paid  into  the  county  treasury,  subject  to  the  order  of  the  owner.  [R.  S. 
§  1162.] 

Hist.     R.   S.   §  1162,   reenacted  R.   C.   §  1548. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §3154; 
Kerr's    C.    ib. 

§  1549.  Recovery  of  charges  advanced.  When  any  commission 
merchant  or  warehouseman  receives,  on  consignment,  produce,  merchan- 
dise or  other  property,  and  makes  advances  thereon  for  freight  and 
charges,  he  may,  if  the  same  is  not  paid  to  him  within  four  months  from 
the  date  of  such  advances,  cause  the  produce,  merchandise  or  property  on 
which  the  advances  were  made,  to  be  advertised  and  sold  as  provided 
herein.     [R.  S.  §  1163.] 

Hist.     R.   S.   §1163,  reenacted  R.  C.   §1549.  for    "four    months":    Pol.    C.    1872,    §3156;    Kerr's 

Comp.    leg. — Cal.      Same,    except    "either    to    the        C.  1D- 
owner  or"   inserted  after   "thereon,"   and   "60   days" 
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TITLE  XIX.    MISCELLANEOUS  SAFETY  t 

REGULATIONS.  I 

Cross  ref .     Crimes  against  public  health  and  safety :     §  6908  et  seq. 

CHAPTER  111. 
FIRE  ESCAPES  ON  BUILDINGS. 

§  1550.      Fire  escapes  to  be  provided  for  certain  structures.      It  is 

hereby  made  the  duty  of  every  person,  firm  or  corporation,  or  his  or  its 
agents,  officers  or  trustees,  owning  or  having  the  management  or  control 
of  any  public  hall,  office  building,  school  building,  factory  or  other  struc- 
ture over  two  stories  in  height,  to  provide  and  furnish  such  building  with 
safe  and  suitable  metallic,  iron  or  fireproof  ladders  of  sufficient  strength, 
and  to  permanently  and  securely  attach  the  same  to  the  outside  or  outer 
walls  of  such  buildings,  in  such  manner  and  in  such  position  as .  to  be 
adjacent  to  the  windows,  and  convenient  and  easy  of  access  to  the  occu- 
pants of  such  buildings  in  case  of  fire. 

Hist.      '03,    p.    148,    §  1,    reenacted    R.    C.    §1550;  Cross   ref.     Fire  escapes  on   hotels:      65:130-1. 

"hotel"   omitted  on   authority  of   '11,  c.    189,   §§  1,  2, 
p.   621. 

§  1551.  Same:  How  attached.  Such  metallic,  iron  or  fireproof 
ladders  must  connect  with  each  floor  above  the  first,  and  be  well  fastened  • 

and  secure  and  of  sufficient  strength,  and  must  extend  from  the  first  story 
to  the  upper  stories  of  such  building  or  to  the  cornice  thereof.  ['03, 
P.  148,  §  2.] 

Hist.     '03,  p.  148,   §  2,  reenacted  R.  C   §  1551. 

§  1552.  Application  to  school  districts.  The  provisions  of  this  chap- 
ter are  hereby  made  applicable  to  the  trustees  of  all  school  districts  in 
this  state,  whether  operating  under  the  general  school  laws  of  the  state, 
or  whether  they  are  independent  districts  operating  under  special  charter. 
['03,  p.  148,  §  3.] 

Hist.     '03,  p.  148,  §  3,  reenacted  R.  C  §  1552. 

§  1553.  Violation  of  chapter  a  misdemeanor.  Any  person,  firm  or 
corporation,  or  his  or  its  agents,  officers  or  trustees,  who  shall  fail  to  com- 
ply with  the  preceding  provisions  of  this  chapter,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punishable  by  imprison- 
ment in  the  county  jail  for  not  less  than  three  nor  more  than  six  months, 
or  by  a  fine  of  not  less  than  $200  nor  more  than  $300,  or  by  both  such  fine 
and  imprisonment. 

Hist.      '03,    p.    148,    §  4,    reenacted    R.    C.    §  1553  ; 
"preceding"   added  before  "provisions." 

§  1553a.  Doors  on  public  buildings.  All  public  buildings  which 
may  or  shall  be  used  for  churches,  theaters,  schoolhouses,  public  meetings,  * 

hotel  lobbies;  or  which  may  or  shall  be  used  for  any  purpose  whereby  a 
collection  of  people  may  be  assembled  together,  shall  be  so  built  and  con- 
structed that  all  doors  leading  from  the  main  hall  or  assembly  room,  which 
may  be  used  for  any  of  the  purposes  aforesaid,  shall  be  so  hung  upon  their 
hinges  and  constructed  that  they  shall  open  outward,  and  that  all  means 
of  egress  for  the  public  from  the  main  hall,  or  principal  room,  and  from 
the  building  shall  be  by  means  of  doors  which  shall  open  outward  from 
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the  main  hall  or  building.     Any  person  or  persons  who  shall  fail  to  com- 
ply with  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

Hist.     '11,  c.  97,  5§  1,  3,  p.  341.     Part  of  first  sen- 
tence   and    §  2   omitted   as   obsolete. 

CHAPTER  112. 
HUNTING  ON  INCLOSED  LANDS. 

Cross  ref.     Criminal  trespass:     §7158. 

§  1554.  Hunting  on  inclosed  lands  without  permission.  Any  person 
who  shall  hunt  with  dog  or  gun  upon  the  cultivated  or  inclosed  lands  of 
another,  without  first  obtaining  permission  from  the  owner  or  occupant 
thereof  or  his  agent,  shall  be  responsible  to  the  owner  of  such  cultivated 
or  inclosed  lands  for  all  damages,  and  any  person  or  persons  violating 
the  provisions  of  this  chapter  resulting  in  injuring  or  killing  any  live  stock 
on  said  cultivated  or  inclosed  lands,  shall  be  deemed  guilty  of  a  misde- 
meanor.    ['03,  p.  105,  §  1.] 

Hist.     '03,  p.   105,   §  1,  reenacted  R.   C.  ■§  1554. 

§  1554a.  Trespassing  in  violation  of  warning  signs.  Whenever  a 
tract  of  land  shall  have  been  inclosed  by  the  owner  with  a  substantial 
fence  and  signs  legibly  printed  or  painted  in  the  English  language,  warn- 
ing persons  not  to  trespass  thereon,  shall  have  been  posted  in  a  conspicuous 
manner  on  each  side  thereof  upon  or  near  the  boundaries  at  intervals  of 
not  more  than  80  rods,  it  shall  be  a  misdemeanor  for  any  person  to  enter 
upon  said  inclosed  land  and  discharge  any  firearms  thereupon  or  to  enter 
said  land  for  the  purpose  of  hunting  thereon  without  the  written  consent 
of  the  owner  or  person  in  charge  of  said  land.  All  fences  in  good  repair 
of  suitable  material  and  of  every  description,  and  all  creeks,  brooks,  rivers, 
sloughs,  ponds,  bluffs,  hills  or  mountains  that  present  a  suitable  obstruc- 
tion to  stock  shall  be  deemed  a  substantial  fence  under  the  terms  of  this 
section. 

An  entryman  upon  land  under  the  laws  of  the  United  States  shall  be 
deemed  an  owner  within  the  meaning  of  this  section.     ['15,  c.  152,  p.  325.] 

Hist.      '15,  e.   152,  p.  325. 

Cross  ref.      Lawful  fences:      §  1264  et  seq. 

CHAPTER  113. 

EXPLOSIVES. 

§  1555.  Explosives  to  be  marked.  Jt  shall  be  unlawful  for  any  per- 
son or  persons,  partnership  or  corporation,  to  sell  or  offer  for  sale,  or  take 
or  solicit  orders  of  sale,  or  purchase,  or  use,  or  have  on  hand  or  in  store 
for  the  purpose  of  sale  or  use,  in  any  state,  any  giant,  hercules,  atlas, 
venture,  or  any  high  explosive  containing  nitroglycerin,  unless  on  each 
and  every  box  or  package  and  wrapper  containing  any  such  giant,  hercules, 
atlas,  venture,  or  any  other  high  explosive  containing  nitroglycerin,  there 
shall  be  plainly  stamped  or  printed  the  name  and  place  of  business  of  the 
person  or  partnership  or  corporation  by  whom  or  which  the  same  was 
manufactured,  and  the  exact  and  true  date  of  its  manufacture,  and  the 
percentage  of  nitroglycerin  or  other  high  explosive  contained  therein. 
['07,  p.  314,  §  1.] 

Hist.     '07,  p.   314,   §  1,  reenacted  R.  C.  §  1555. 

§  1556.  Same.  It  shall  be  unlawful  for  any  person  or  persons,  part- 
nership or  corporation,  to  have  two  or  more  different  dates  on  any  such 
box  or  package  containing  giant,  hercules,  atlas,  venture,  or  any  other 
high  explosive  containing  nitroglycerin;  it  shall  further  be  unlawful  for 
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any  person  or  persons,  partnership  or  corporation,  to  use  any  box,  package 
or  wrapper  formerly  used  by  any  other  person  or  persons,  partnership  or 
corporation,  in  the  packing  of  such  giant,  hercules,  atlas,  venture  or  other 
high  explosive  containing  nitroglycerin;  and  the  name  and  date  on  such 
box  or  package  shall  be  the  same  as  on  the  wrapper  containing  such  giant, 
hercules,  atlas,  venture  or  other  explosive  containing  nitroglycerin.  ['07, 
p.  314,  §  2.] 

Hist.     '07,  p.  314,  §  2,  reenacted  R.  C.   §  1556. 

§  1557.  Violation  of  chapter  a  misdemeanor.  If  any  person  or  per- 
sons, partnership  or  corporation,  shall  violate  any  of  the  provisions  of  this 
chapter,  such  person  or  persons,  the  members  of  such  partnership,  or  the 
officers  or  agents  of  such  corporation,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  more 
than  $300,  or  by  imprisonment  in  the  county  jail  for  not  more  than  six 
months,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.     ['07,  p.  314,  §  3.] 

Hist.     '07,  p.   314,   §  3,  reenacted  R.  C.  §  1557. 

CHAPTER  114. 

BARBED  WIRE. 

114:1.  Careless  exposure  of  barbed  wire  unlawful.  It  shall  be  un- 
lawful for  any  person,  firm  or  corporation,  who,  having  barbed  wire  or 
barbed  wire  fences,  to  allow  the  same  to  be  left  down  or  strewn  around 
on  the  ground  in  such  a  manner  that  live  stock  are  liable  to  be  injured 
thereby:  Provided,  however,  That  no  person,  firm  or  corporation  shall 
be  liable  for  barbed  wires  left  down  or  strewn  about  where  the  same  are 
not  so  exposed  that  there  is  danger  of  injury  to  animals  running  at  large. 

Hist.  '15,  c.  123,  §  1,  p.  269  ;  "are  not  so  exposed 
that"  for  "is  not  exposed  so  that"  ;  "barb"  changed 
to     barbed." 

114:2.  Notice  to  owner.  It  shall  be  the  duty  of  any  person,  sheriff, 
deputy  sheriff,  constable  or  policeman  having  knowledge  by  written  notice 
or  otherwise  that  any  said  barbed  wire  or  barbed  wire  fence  is  so  down 
or  strewn  on  the  ground  to  give  notice  either  verbally  or  otherwise  to 
such  person,  firm  or  corporation  that  said  barbed  wire  or  barbed  wire 
fence  is  so  down  or  strewn  on  the  ground.     ['15,  c.  123,  §  2,  p.  269.] 

Hist.     '15,  c.  123,   §  2,  p.  269. 

114:3.  Owner's  liability  after  notice.  Any  person,  firm  or  corpora- 
tion who,  after  knowing  by  his  own  knowledge  or  by  receiving  such  notice 
as  provided  in  section  2  of  this  chapter,  shall  fail  to  remove  same  within 
10  days  after  such  notice,  shall  be  subject  to  the  fines  contained  herein. 
['15,  c.  123,  §  3,  p.  269.] 

Hist.     '15,  c.  123,  §  3,  p.  269. 

114:4.  Procedure  in  case  of  unknown  owner.  It  shall  be  the  duty 
of  any  sheriff,  deputy  sheriff  or  constable  who  by  personal  knowledge  or 
otherwise  knowing  of  any  barbed  wire  or  barbed  wire  fence  being  so 
strewn  or  down  as  provided  in  section  1  of  this  chapter,  on  any  ranch  or 
fence  which  has  been  abandoned,  and  the  owner  of  such  fence  or  ranch 
is  unknown  or  has  left  the  state  so  that  notice  cannot  be  served  on  such 
person,  firm  or  corporation  to  take  or  cause  to  be  taken  up,  such  barbed 
wire  or  barbed  wire  fence,  and  sell  the  same  at  public  auction  to  the  highest 
bidder  and  the  proceeds  shall  go  to  cover  the  expense  of  the  removal  of 
said  barbed  wire  or  barbed  wire  fence,  and  if  there  be  any  money  left  over 
from  such  sale,  it  shall  be  turned  in  to  the  county  treasurer  of  the  county 
wherein  such  fence  or  ranch  is  located.     ['15,  c.  123,  §  4,  p.  269.] 

Hist.     '15,  c.  123,   §  4,  p.  269. 
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114:5.  Penalty.  Any  person,  firm  or  corporation  violating  any  of 
the  provisions  of  this  chapter  shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  fined  in  any  sum  not  less  than  $5  or 
more  than  $25,  in  the  discretion  of  the  court.     ['15,  c.  123,  §  5,  p.  269.] 

Hist.     '15,  c.   123,  §  5,  p.  269. 

CHAPTER  115. 

LIFE  SAVING  EQUIPMENT  ON  STEAMERS. 

115:1.  Life  preservers.  It  shall  be  the  duty  of  the  owner  of  every 
steam  vessel  operated  on  the  inland  waters  of  this  state  to  carry  and  have 
on  board  said  vessel,  in  convenient  places,  one  life  preserver  for  every 
person  allowed  to  be  carried  in  addition  to  those  provided  for  the  crew  of 
such  vessel.     ['09,  p.  335,  S.  B.  95,  §  1.] 

Hist.     '09,  p.  335,  S.  B.  95,  §  1. 

115:2.  Lifeboats.  Every  steam  vessel  engaged  in  the  business  of 
carrying  passengers  shall  carry  and  have  on  board  in  accessible  places 
and  ready  for  use  in  emergency  a  sufficient  number  of  lifeboats  and  rafts 
to  convev  to  a  place  of  safety  all  passengers  carried  by  such  vessel.  ['09, 
p.  335,  S.  B.  95,  §  2.] 

Hist.     '09,  p.  335,  S.  B.  95,  §  2. 

115:3.  Penalties  for  violation.  The  owner  and  every  person  having 
the  control  or  actual  charge  of  the  navigation  of  a  steam  vessel  who  fails 
to  comply  with  the  provisions  of  this  chapter  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  in  a  sum  of  not  more  than  $300 
and  not  less  than  $10  and  costs  of  prosecution.  Every  day's  failure  to 
comply  with  this  chapter  shall  constitute  a  separate  offense. 

Hist.      '09,    p.    335,    S.    B.   95,    §3;    "shall"    added 
before  "be." 
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CHAPTER  116. 
PROHIBITION  OF  INTOXICATING  LIQUOR. 

Note:  In  the  revenue  act  passed  at  the  first  session  of  the  territorial  legislature  an  occupation 
tax  was  levied  upon  vendors  of  wines  and  distilled  liquors  in  common  with  other  merchants, 
'63-4,  §§  72-4,  pp.  425-6.  No  material  change  was  made  in  this  law  until  after  Idaho  was  ad- 
mitted to  the  Union,  R.  S.  §§  1648-49.  An  act  was  then  passed  providing  for  a  high  license, 
'90-91,  p.  33,  which  was  variously  amended  and  codified  in  R.  C.  §§  1506-27.  This  act  was  dis- 
tinguishable from  the  previous  law  in  that  it  was  enacted  under  the  police  power  and  not  as  a 
taxation  measure  and  the  supreme  court  sustained  it  on  this  theory  in  S.  v.  Doherty  (1892) 
3   I.   384,   29   P.   855. 

In  1909  the  county  local  option  law  was  passed,  '09,  S.  B.  62,  p.  9.  Its  constitutionality  was 
sustained  in  Gillesby  v.  Comrs.  of  Canyon  Co.  (1910)  17  I.  586,  107  P.  71.  This  act  was  strength- 
ened at  the  next  session  by  what  is  commonly  known  as  the  "search  and  seizure  act,"  '11,  c.  15, 
p.  30,  herein  codified  as  article  3.  In  1913  the  legislature  passed  what  was  generally  known 
as  the  "Haight  bill"  designed  to  regulate  the  sale  of  intoxicating  liquors  by  druggists  in  prohi- 
bition districts,  '13,  c.  27,  §.  121.  amended  '13,  c.  99,  p.  415. 

In  the  campaign  of  1914  all  political  parties  declared  for  prohibition  in  their  platforms  and 
the  legislature  in  1915  redeemed  these  pledges  by  the  passage  of  two  acts  and  a  proposed  con- 
stitutional amendment.  The  first  act  passed  was  S.  B.  50,  '15,  c.  11,  p.  41,  herein  codified  as 
article  2,  which  expressly  repealed  the  Haight  bill  and  by  implication  repealed  all  of  the 
penal  provisions  of  the  local  option  law.  This  act,  which  penalizes  not  only  the  liquor  traffic 
but  the  possession  of  intoxicating  liquors,  was  held  constitutional  by  the  supreme  court  of  the 
state  in  Re  Crane  (1915)  27  I.  671,  151  P.  1006,  and  by  the  supreme  court  of  the  United  States 
in   Crane  v.   Campbell   (1917)   —  U.  S.  — ,  38   S.  C.  R.  98,  62  L.  ed.  95. 

S.  B.  50  was  followed  by  a  brief  act  creating  the  entire  state  a  prohibition  district,  '15,  c.  28, 
p.  83,  §  1  of  which  also  appears  as  §  1  herein.  This  act  became  effective  January  1,  1916.  It 
superseded  the  local  option  law,  '09,  S.  B.  62,  p.  9,  §§  1-14,  and  the  high  license  provisions,  R.  C. 
§§  1506-27,  and  various  other  statutory  provisions  recognizing  the  liquor  traffic  as  a  licensed 
occupation,  e.  g.  R.  C.  §§  2238,  6368,  6784,  '09,  S.  B.  22,  p.  410.  Joy  v.  Carlson  (1916)  28  I. 
455,  154  P.  640;  S.  v.  Frederic  (1916)  28  I.  709,  155  P.  977.  By  reference  it  adopted  the  prior 
enactments  for  the  enforcement  of  prohibition  in  prohibition  districts.  In  this  codification,  on 
the  authority  of  §  2  of  said  act  and  Re  Crane,  supra,  the  effect  of  state-wide  prohibition  has 
been  carried  out  by  omitting  reference  to  prohibition  districts  and  making  the  law  of  general 
application. 

The  constitutional  amendment,  proposed  by  '15,  p.  395,  was  adopted  at  the  general  election 
November  7,  1916,  and  by  its  terms  became  effective  May  1,  1917,  17,  p.  528.  The  code  com- 
missioner has  not  attempted  to  determine  to  what  extent,  if  at  all,  the  constitutional  amendment 
amended  or  superseded  the   statute   law. 

At  the  session  of  1917  two  supplemental  acts  were  passed,  embodied  herein  as  articles  4  and  5. 


ARTICLE   1. 
STATUTORY  DECLARATION  OF  PROHIBITION. 

116:1.  Traffic  in  intoxicating  liquors  prohibited.  The  manufacture, 
disposal  and  transportation  of  intoxicating  liquors  for  beverage  purposes 
are  prohibited  in  the  state  of  Idaho.     ['15,  c.  28,  §  1,  p.  83.] 

Hist.      '15,    c.    28,    §  1,    p.    83,    effective    under    §  2.        tion    by    omitting    all    references    to    prohibition    dis- 


Jan.  1,  1916.  The  entire  state  was  by  §  2  consti- 
tuted a  prohibition  district  and  all  statutory  pro- 
visions relating  to  prohibition  districts  were  adopted 
for  the  state.  This  provision,  recognized  in  Re 
Crane  (1915)  27  I.  671,  151  P.  1006,  is  here  omitted, 
but   it  has  been   carried   into   effect  in   this  codifica- 


tricts  and  making  the  entire  law  of  general  applica- 
tion   to  the    state. 

Cross  ref.  Manufacture,  sale,  keeping  for  sale 
and  transportatiin  of  intoxicating  liquor  prohibit- 
ed:    Const.  Ill,   26. 


116:2.  Intoxicating  liquors  defined.  The  words  "intoxicating  liq- 
uors" as  used  in  this  chapter  shall  be  deemed  and  construed  to  include 
spirituous,  vinous,  malt  and  fermented  liquors,  and  all  mixtures  and  prepa- 
rations thereof,  including  bitters  and  other  drinks  that  may  be  used  as  a 
beverage  and  produce  intoxication.     ['09,  p.  9,  S.  B.  62,  §  31.] 


Hist.  '90-91,  p.  33,  §  21,  reenacted  R.  C.  §  1527, 
repeated  with  slight  amendment,  '09,  p.  9,  S.  B.  62, 
s  31,  continued  in  force  '11,  c.  15,  §  1,  p.  30.  In 
view  of  the  long  existence  of  this  statutory  defini- 
tion and  its  repeated  recognition  by  the  courts,  it 
is  thought  proper  to  retain  it,  notwithstanding  the 
implied  repeal  of  both  the  high  license  and  local 
option  laws. 

Alcohol:      Pure    alcohol    is    not   a    beverage    but    a 


violent  irritant.     S.   v.   Osmers   (1911)    21   I.    18,    120 
P.  165;  Joy  v.  Carlson   (1916)    28  I.  455,  154  P.  640. 

Near  beer:  "Near  beer,"  being  a  malt  liquor, 
falls  within  the  definition  and  is  as  a  matter  of  law 
an  intoxicating  liquor.  Re  Lockman  (1910)  18  I. 
465,   110  P.   253,   46  L.  R.  A.    (N.  S.)    759. 

Proof:  Under  the  definition  of  intoxicating  liquors 
given  by  the  legislature,  all  "spirituous,  vinous,  malt 
and  fermented   liquors"   are  declared  as   a  matter  of 
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law  to  be  intoxicating,  and  it  is  unnecessary  for  the 
state  to  prove  that  any  liquor  or  beverage  falling 
within  the  enumerated  class  will  in  fact  produce  in- 
toxication. Re  Lockrnan  (1910)  18  I.  463,  110  P. 
253,  46   L.   R.  A.    (N.  S.)    759. 


It  is  necessary  for  the  state  to  prove  the  intoxi- 
cating quality  of  all  mixtures  and  preparations  used 
or  intended  to  be  used  as  beverages  which  do  not 
fall  within  the  enumerated  class  designated  as  "spir- 
ituous, vinous,  malt  and  fermented  liquors."     lb. 


ARTICLE   2. 

PENALTIES  FOR  VIOLATION  OF  PROHIBITION  LAW. 
REGULATIONS  GOVERNING  PURE  ALCOHOL  AND  SACRAMENTAL  WINE. 

116:3.  Traffic  in  and  possession  of  liquor  unlawful:  Regulation  of 
alcohol  traffic.  It  shall  be  unlawful  for  any  person,  firm,  company  or 
corporation,  its  officers  or  agents,  to  sell,  manufacture  or  dispose  of  any 
intoxicating  liquor  or  alcohol  of  any  kind  or  to  have  in  his  or  its  posses- 
sion or  to  transport  any  intoxicating  liquor  or  alcohol  unless  the  same 
was  procured  and  is  so  possessed  and  transported  under  a  permit  as  here- 
inafter provided :  Provided,  That  nothing  in  this  article  shall  be  con- 
strued to  apply  to  the  manufacture,  transportation  or  sale  of  wood  or  de- 
natured alcohol. 


Hist.  '15,  c.  11,  §  2,  p.  42  ;  reference  to  prohibi- 
tion district  omitted  ;  obsolete   proviso  omitted. 

Cross  ref.  Intoxicating  liquor  defined :  §  2,  supra. 
Acquisition,  transportation,  sale  and  possession  un- 
lawful:     §  18  post.     Possession  unlawful:     §  25  post. 

Cited:     S.  v.  Frederic  (1916)  28  I.  709,  155  P.  977. 

Constitutionality:  This  act  was  passed  with  a 
view  to  the  protection  of  the  public  health,  morals 
and  safety  :  it  has  a  real  and  substantial  relation 
to  those  subjects,  is  a  reasonable  exercise  of  the 
police  power  and  is  constitutional.  Re  Crane  (1915) 
27  I.  671,  151  P.  1006;  Crane  v.  Campbell  (1917) 
—  U.  S.  — ,   38  S.  C.   R.  98,  62  L.  ed.  95. 

Alcohol:  There  is  no  question  that  the  legisla- 
ture   may   absolutely    prohibit    the   manufacture    and 


sale    of    alcohol    and    all    intoxicants    for    beverages. 
Joy  v.  Carlson   (1916)   28  I.  455,  154  P.  640. 

Alcohol  provision  mandatory:  Pure  alcohol  can 
only  be  sold  upon  a  strict  compliance  with  the  law. 
This  article,  which  permits  pure  alcohol  to  be  sold 
for  mechanical,  scientific  and  medicinal  purposes, 
and  none  other,  must  be  adhered  to  literally  by  the 
carrier,  probate  court,  seller  and  purchaser,  and 
the  officers  of  this  state  are  charged  with  the  en- 
forcement of  this  statute  under  a  strict  construction 
of  its  provisions,  all  of  which  are  mandatory.  Joy 
v.   Carlson    (1916)    28   I.   455,   154  P.   640. 

Application:  By  '15,  c.  28,  this  act  applies  to  the 
state  at  large  since  January  1,  1916.  Re  Crane 
(1915)    27   I.   671,    151   P.   1006. 


License  not  required :  The  sale  of  pure  alcohol 
by  druggists  and  pharmacists  by  means  of  permits 
from  the  probate  court  may  be  conducted  without 
payment  of  a  license  tax.  Joy  v.  Carlson  (1916) 
28   I.   455,   154  P.  640. 


116:4.  Pharmacist  may  transport  alcohol  under  permit.  Before  a 
pharmacist  shall  be  authorized  to  transport  pure  alcohol  for  scientific  or 
mechanical  purposes  or  for  compounding  or  preparing  medicines,  as  pro- 
vided by  this  article,  he  shall  procure  a  permit  for  that  purpose  from  the 
probate  court.     ['15,  c.  11,  §  3,  p.  42.] 

Hist.     '15,  c.  11,  §  3,  p.  42. 

Cross   ref.      Sale  of   pure   alcohol :      §  13   post. 

Pure  alcohol:  "Pure  alcohol"  consists  of  92.3  per 
cent  by  weight  of  absolute  ethyl  alcohol,  and  about 
7.7  per  cent  by  weight  of  water.  S.  v.  Osmers 
(1911)    21  I.    18,   120  P.   165. 

116:5.  Same:  Application.  To  procure  such  permit,  a  pharmacist 
shall  make  and  file  with  the  probate  court  of  the  county  where  the  pure 
alcohol  is  to  be  used,  a  statement  in  writing,  under  oath,  stating  that  he 
desires  to  transport  pure  alcohol  for  scientific  or  mechanical  purposes,  or 
for  compounding,  preparing  or  preserving  medicines  only,  as  provided  by 
this  article,  and  giving  his  name,  the  location  of  his  place  of  business,  a 
statement  that  he  is  a  licensed  pharmacist,  that  he  is  regularly  engaged  in 
the  practice  of  his  profession  at  the  location  named  and  that  he  will  not 
violate  any  provisions  of  this  article.     ['15,  c.  11,  §  4,  p.  42.] 

Hist.     '15,  c.   11,  §  4,  p.  42. 

116:6.  Same:  Form  of  permit.  If  the  probate  court  is  satisfied 
of  the  good  faith  of  the  applicant,  he  shall  issue  to  such  pharmacist  a 
permit  to  transport  pure  alcohol  for  compounding,  preparing  or  preserv- 
ing medicines,  or  for  scientific  or  mechanical  purposes.  Such  permit  shall 
be  substantially  in  the  following  form: 
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116:7  PROHIBITION 

Permit  to  Pharmacists  to  Transport  Pure  Alcohol  for  Compound- 
ing, Preparing  and  Preserving  Medicines  Only,  or  for 
Scientific  or  Mechanical  Purposes. 

State  of  Idaho,  County  of , — ss. 

— — ,  a  pharmacist  residing  at __,  is 

hereby  permitted  to  transport  pure  alcohol  for  compounding,  pre- 
paring and  preserving  medicines  only  or  for  scientific  or  mechan- 
ical purposes.  This  permit  can  only  be  used  for  one  shipment  and 
will  be  void  after  20  days  from  the  date  of  issue. 

By  order  of  the  probate  court. 

Dated  this day  of.—. ....,  19..... 


Probate  Judge. 
['15,  c.  11,  §  5,  p.  43.] 

Hist.     '15,  c.   11,  §  5,  p.  43. 

116:7.  Same:  Issuance  and  record.  The  said  permit  mentioned  in 
section  6  hereof  shall  be  issued  upon  forms  supplied  by  the  probate  court 
and  shall  contain  the  permit,  a  copy  of  the  application  for  permit  and  a 
copy  of  the  provisions  of  section  8  of  this  chapter,  and  shall  be  issued 
under  the  seal  of  the  court  and  shall  be  void  for  transportation  purposes 
after  20  days  from  the  date  of  issuance.  The  probate  court  shall  keep  in 
a  separate  book  provided  for  that  purpose  a  record  of  permits  issued 
under  this  article,  wherein  shall  be  entered  the  date  and  the  number 
thereof,  the  person  to  whom  issued  and  the  purpose  for  which  issued. 
['15,  c.  11,  §  6,  p.  43.]  f 

Hist.      '15,  c.   11,   §  6,   p.  43.  • 

116:8.  Same:  Affixing  to  package.  Said  permit  shall  be  attached 
to  and  remain  affixed  in  a  conspicuous  place  upon  any  package  or  parcel 
containing  pure  alcohol,  imported  into  or  shipped  within  the  state  of  Idaho, 
and  when  so  affixed,  shall  authorize  any  common  carrier,  or  any  person 
operating  a  boat  or  vehicle  for  the  transportation  of  goods,  wares  or  mer- 
chandise within  the  state  of  Idaho,  to  transport,  ship  or  carry  such  pure 
alcohol.  Any  person  so  transporting  such  alcohol  shall,  before  the  deliv- 
ery of  such  package  or  parcel,  cancel  said  permit  and  so  deface  the  same 
that  it  cannot  be  used  again.     ['15,  c.  11,  §  7,  p.  43.] 

Hist.     '15,  c.   11,   §  7,  p.  43. 

116:9.  Record  of  shipments  by  carrier.  All  express  companies, 
railroad  companies,  public  or  private  carriers,  are  hereby  required  to 
keep  a  separate  book  in  which  shall  be  entered,  immediately  upon  receipt 
thereof,  the  name  of  the  person  to  whom  pure  alcohol  is  shipped,  from 
what  city  or  town  and  state  the  same  was  shipped,  and  the  name  of  the 
shipper,  the  amount  and  kind  received,  the  date  when  received,  the  date 
when  delivered  and  to  whom  delivered ;  after  which  record  shall  be  a  blank 
space  in  which  the  consignee  shall  be  required  to  sign  his  own  name  in 
ink  before  such  pure  alcohol  is  delivered  to  such  consignee,  which  book 
shall  be  open  to  the  inspection  of  the  public  at  any  time  during  business  * 

hours  of  the  company,  and  shall  not  be  removed  from  the  county  wherein 
the  same  is  required  to  be  kept.  A  copy  of  entries  upon  any  such  record 
herein  provided  to  be  kept,  when  certified  to  by  the  agent  of  any  express 
or  railroad  company,  or  any  public  or  private  carrier  in  charge  of  the 
same,  shall  constitute  prima  facie  evidence  of  the  facts  therein  stated  in 
any  court  of  this  state.     ['15,  c.  11,  §  8,  U  1,  P-  43.] 

Hist.     '15,  c.  11,  §8,  %  1,  p.  43.  ords   admissible   in   evidence.      S.   v.   Maguire    (1917) 

Identification  of  signature:     It  is  not  necessary  to        «**  *•       »  *"9  P.   175. 
identify   signature   of   consignee,   to  make   such    rec- 
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PENALTIES  116:14 

116:10.  Shipment  to  fictitious  consignee  unlawful.  It  shall  be  un- 
lawful for  any  person,  firm  or  corporation,  or  agent,  to  ship  alcohol  or 
intoxicating*  liquor  to  a  false  or  fictitious  name  or  person  or  any  person 
to  receive  or  receipt  for  alcohol  or  intoxicating  liquor  in  a  false  or  fictitious 
name.     ['15,  c.  11,  §  8,  U  2,  p.  44.] 

Hist.     *15,  c.  11,  §8,  If  2,  p.  44. 

116:11.  Transportation  of  sacramental  wine.  Any  common  carrier 
or  any  person  operating  a  boat  or  vehicle  for  the  transportation  of  goods, 
wares  or  merchandise  may  accept  for  transportation,  and  may  transport 
to  any  territory  within  the  state  of  Idaho,  shipments  of  wine  for  sacra- 
mental purposes,  when  there  is  attached  to  such  shipments  a  certificate  in 
substantially  the  following  form : 

I,  or  we,  certify  that  this  package  contains  only (amount) 

of. wine,  which  has  been  ordered  by ,  who 

represents  himself  to  be  a  duly  authorized  and  officiating  priest 

or  minister  of  the church  at ,  Idaho,  and  that 

said  wine  is  desired  for  sacramental  purposes  only. 

Signature  of  Shipper. 

Hist.     '15,   c.   11,   §  9,   p.  44  ;  reference  to  prohibi-  commerce   act,    and    has   complied    in   the  matter   of 

tion  territory  omitted.  filing:  tariffs,    entering   into   contracts  with   connect- 

Common  carriers:     An  auto  truck  line  is  a  com-  in*   ,ines  for  the  handling  of  freight,   and  has  met 

mon  carrier  which  may  legally  engage  in  interstate  wlth    °}her  necessary   requirements  of   said   act.      O. 

transportation  of  liquors,   if  such  auto  truck  line  is  ^.   G.     15-16,  p.   33. 
so  recognized  as  a  common  carrier  by  the  interstate 

116:12.  Same:  Duty  of  carrier.  Whenever  a  shipment  of  wines 
for  sacramental  purposes  shall  have  been  transported  for  delivery  within 
the  state  the  delivering  agent  of  the  transportation  company  must  refuse 
to  deliver  the  same  unless  it  .is  accompanied  by  the  certificate  prescribed 
in  section  11  of  this  chapter,  and  then  only  to  the  person  to  whom  the  same 
is  addressed,  or  upon  his  written  order.  The  transportation  company 
must  keep  a  record  of  all  shipments  and  deliveries  of  wines  for  sacra- 
mental purposes,  and  must  preserve  for  a  period  of  one  year  after  their 
receipt,  all  certificates  accompanying  such  shipments,  and  all  written 
orders  upon  which  deliveries  may  be  made.  Such  records  must  be  open 
to  the  inspection  of  the  public  at  any  time  during  office  hours. 

Hist.     '15,  c.   11,   §  10,  p.  44  ;  reference  to  prohibi- 
tion territory  omitted. 

116:13.  Permit  for  purchase  of  pure  alcohol.  Any  person  who 
shall  desire  to  purchase  pure  alcohol  for  scientific  or  mechanical  purposes 
shall  apply  to  the  probate  court  for  a  permit  for  that  purpose.  To  procure 
such  permit  he  shall  make  and  file  with  the  probate  court  of  the  county 
where  the  pure  alcohol  is  to  be  used,  a  statement  in  writing,  under  oath, 
stating  that  he  desires  to  purchase  pure  alcohol  for  scientific  or  mechanical 
purposes  as  provided  by  this  article  and  giving  his  name  and  residence 
and  the  place  at  which  such  pure  alcohol  is  to  be  used.  ['15,  c.  11,  §11, 
p.  45.] 

Hist.     '15,  c.  11,  §  11,  p.  45.  surgery,   dentistry   and   dental    surgery   are    sciences, 

Cited:      Joy   v.    Carlson    (1916)    28    I.    455,    154    P.        ?nd  ^ure  alcohol   may  be   lawfully  procured   for  use 

(.40  in     the    practice    of    these    professions.       Re    Crane 

*    .  _  „  .  (1915)    27  I.  671,   151  P.   1006. 

Medicinal    purposes:      The    practice    of    medicine, 

116:14.  Same:  Form.  If  the  probate  court  is  satisfied  of  the  good 
faith  of  the  applicant,  he  shall  issue  to  said  applicant  a  permit  to  purchase 
pure  alcohol  for  scientific  or  mechanical  purposes.  The  original  of  said 
permit  shall  have  attached  thereto  a  duplicate  copy  and  each  shall  be 
numbered  with  the  same  number  and  be  in  substantially  the  following 
form: 
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116:15  PROHIBITION 

State  of  Idaho,  County  of , — ss. 

,  residing  at... ,  is  hereby  permit- 
ted to  purchase  pure  alcohol  in  the  amount  of (here  insert 

quantity)  to  be  used  for  scientific  or  mechanical  purposes.  This 
permit  can  only  be  used  for  one  purchase  and  the  copy  hereof 
attached  hereto  shall  be  conspicuously  pasted  upon  the  package 
containing  said  alcohol  and  this  permit  to  purchase  shall  be  void 
after  20  days  from  the  date  hereof. 

By  order  of  the  probate  court. 

Dated  this day  of ,  19..... 


Probate  Judge. 
['15,  c.  11,  §  12,  p.  45.] 

Hist.      *15,   c.    11,    §  12,   p.   45. 

116:15.  Same:  Record  and  display.  The  permit  mentioned  in  sec- 
tion 14  shall  authorize  the  applicant  to  purchase  and  any  pharmacist  to 
sell  and  deliver  to  him,  the  quantity  named  in  the  said  permit.  The  permit 
shall  be  cancelled,  kept  and  retained  on  file  for  at  least  one  year  by  the 
pharmacist  so  selling  said  pure  alcohol  and  the  copy  of  said  permit  shall 
be,  by  the  pharmacist,  conspicuously  pasted  upon  the  receptacle  containing 
said  alcohol  and  shall  so  remain  upon  said  receptacle  so  long  as  the  same 
shall  contain  alcohol.  Said  permit  and  copy  shall  only  authorize  one  pur- 
chase and  sale.     ['15,  c.  11,  §  13,  first  part,  p.  45.] 

Hist.     '15,  c.   11,  §  13,   first  part,  p.  45.  Quantity   purchased:     The   law  does  not  limit  the 

Cited:      Joy   v.    Carlson    (1916)    28   I.    455,    154    P.        quantity  of  alcohol   which  may  be  purchased  at  any 

(54Q  one   time,  but  it  does  give  the  probate  judge  a  cer- 

"        _   ,  .  ,     .    .  ,  ,         ,    ,  tain    discretion    in   that   he   must   be  satisfied   of  the 

Hospitals:      Alcohol    can    only   be   purchased   from        ROod  faith  of  the  appijcant  before  issuing  a  permit. 

a    registered    pharmacist.      Hospitals    may    not    pur-        q     ,^    q    '15-16,  p.  34. 

chase  alcohol  by  the  barrel  under  the   provisions  of 

the  internal    revenue   law   exempting   hospitals  from 

the   payment   of  internal  revenue.      O.   A.   G.   '15-16, 

p.   34. 

116:16.  Possession  of  alcohol  without  permit  unlawful.  It  shall  be 
unlawful  for  any  pharmacist  to  sell  pure  alcohol  without  the  permit  herein 
specified  or  for  any  person  to  keep  or  have  in  his  possession  any  pure 
alcohol  unless  the  receptacle  containing  the  same  shall  be  distinctly  labeled 
with  the  copy  of  the  permit  authorizing  the  purchase  of  the  same.  ['15, 
c.  11,  §  13,  last  part,  p.  46.] 

Hist.     '15,  c.    11,   §  13,    last  part,   p.   46. 

116:17.  Premises  unlawfully  used  for  liquor  traffic.  It  shall  be  un- 
lawful for  any  person,  owning,  leasing  or  occupying  or  in  possession  or 
control  of  any  premises,  building,  vehicle,  car  or  boat  knowingly  to  permit 
thereon  or  therein  the  manufacture,  transportation,  disposal  or  the  keep- 
ing of  intoxicating  liquor  with  intent  to  manufacture,  transport,  or  dis- 
pose of  the  same,  in  violation  of  the  provisions  of  this  article. 

Hist.      '15,   c.    11,   §  14,   p.    46  ;   split  infinitive  cor-  Cross    ref.      Permitting    building    to    be    used    for 

rected.  liquor  traffic   a   nuisance :      §  32   post. 

116:18.      Acquisition,  transportation,  sale  and  possession  unlawful. 

It  shall  be  unlawful  for  any  person  to  import,  ship,  sell,  transport,  deliver, 
receive  or  have  in  his  possession  any  intoxicating  liquors  except  as  in  this 
article  provided.     ['15,  c.  11,  §  15,  p.  46.] 

Hist.  '15,  c.  11,  S  15,  p.  46.  business.  Their  standing  in  the  community  gen- 
Cross  ref.  Manufacture  unlawful :  §  3  supra.  eral'7  is  ™e.n  kno,wn-  The  methods  adopted  in  con- 
Possession  unlawful :  $  25  post.  ducting  their  unlawful  business  frequently  rise  up 
_..  .  „  _  /101Cx  07  t  c-71  ici  x>  lAnc  as  Sllent  witnesses  against  them,  and  furnish  con- 
Cited:      Re   Crane    (1915)    27   I.   6<1,    151   P.    1006,  vincing    evidence    of    their    guilt.      The    conduct    of 

f"e0  VT'   C?ielli1917l"/'     ,'wk\    9« :    t     7no  the    reused   during   the    trial,    his   manner   of   testi- 

**'   62    L.ed.   95;    S.    v.   Frederic    (1916)    28   I.    709,  fying.   when   suppiemented   with   competent   evidence, 

155  P.  977.  though    not    voluminous,    is    frequently    sufficient    to 

Evidence:      In    this    class    of    cases    the    difficulty  convince  the  minds  of  the  jury  beyond  a  reasonable 

rests    principally    in    exposing    the    secret    methods  doubt  of  his  guilt.     S.  v.  Bouchard   (1915)   27  I.  500, 

adopted    by    people    engaged    in    the     "bootlegging"  149  P.  464. 
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PENALTIES  116:24 

Rewards:      An    appropriation    for    payment   of   re-  Aiding  in  selling:     S.  v.  Schmitz  (1911)   19  I.  566, 

wards  offered  by  governor  may  be  used  for  the  ap-  114   P.    1. 

prehension  of  persons  bringing  liquor  into  the  state  Selling   pure   alcohol:      S.   v.    Osmers    (1911)    21   I. 

and    selling    it    contrary    to    law.      O.    A.    G.    '15-16,  18,   120  P.   165. 

P-   34.  Possession:      Re    Crane    (1915)    27    I.    671,    151    P. 

Criminal   Prosecutions   Under  Prohibition  Laws.  1006  ;    aff.   —    U.    S.   — ,    38    S.    C.    R.    98,    62    L.    ed. 

Selling:      Re  Walton   (1909)   17  I.  171,  104  P.  659  ;  •«  I   8.  v    Frederic  (1916)    28  I    709     155  P.  977  ;  Re 

Re   Lockman    (1910)    18   I.   465,   110  P.   253,   46   L.   R.  Bau*h    <1917)    30    L    387'    164   P"   529' 

A.    (N.  S.)    759;  S.  v.  Jordan    (1911)    19   I.   192,   112  Transporting:      S.    v.    Cummins    (1917)    30    I.    411, 

P.    1049;   Re  Peterson   (1911)    19  I.  433,   113  P.  729,  lfi5  p    216- 

33   L.    R.    A.    (N.    S.)    1067B;   S.    v.    Silva    (1912)    21  Maintaining    nuisance:      S.    v.    Layman    (1912)    22 

I.  247,    120  P.   835;  S.  v.   Caldwell    (1912)    21   I.   663,  I.   387,   125   P.    1042;   S.   v.   Adams    (1912)    22   I.   485, 

123P.    299;    S.   v.    Stafford    (1914)    26    I.    381,    143   P.  126   P.   401;   S.  v.   Carlson    (1913)    23  I.   545,    130  P. 

528;   S.    v.    Bouchard    (1915)    27    I.    500,    149    P.    464.  463;  S.  v.  Maguire  (1917)    31  I.  — ,    169  P.   175. 

116:19.  Drinking  in  public  a  misdemeanor.  Any  person  who  shall, 
in  any  public  place  or  in  or  upon  any  passenger  coach,  street  car,  boat,  or 
in  or  upon  any  other  vehicle  commonly  used  for  the  transportation  of  pas- 
sengers, or  in  or  about  any  depot,  platform  or  waiting  room,  drink  any 
intoxicating  liquor  of  any  kind,  or  any  person  who  shall  be  drunk  or  in- 
toxicated in  any  public  or  private  road  or  street,  or  in  any  passenger 
coach,  street  car  or  any  public  place  or  building,  or  at  any  public  gathering, 
or  any  person  who  shall  be  drunk  or  intoxicated  and  shall  disturb  the 
peace  of  any  person,  shall  be  guilty  of  a  misdemeanor. 

Hist.     '15,  c.   11,  §  16,  p.  46  ;  reference  to  prohibi- 
tion district  omitted  ;  "he"  omitted  before  "shall  be."  , 

116:20.  Punishment  of  misdemeanors.  Whenever  in  this  article  an 
offense  is  denned  as  a  misdemeanor,  the  same  shall  be  punishable  under 
section  6313.     ['15,  c.  11,  §  17,  p.  46.] 

Hist.     '15.  c.    11,   §  17,   p.   46.  trict    courts,    and   that   the    powers   of    police    judges 

Jurisdiction:     The  legislature  clearly  intended,   as  a?d  Justices  of  the  peace  should  be   limited  to  those 

a   means   of   more  effective   enforcement  of  the  pro-  of    S0™™1"1?*    magistrates.      S.    v.    Frederic    (1916) 

hibition    law,    that    jurisdiction    to    try    all    offenses  &°   *•    ™9,    155   P.   977. 

against  such   law  should  be  conferred  upon  the  dis- 

116:21.  Punishment  of  other  violations.  Any  person  convicted  of 
violation  of  any  of  the  provisions  of  this  article  where  the  punishment 
therefor  is  not  herein  specifically  provided,  shall  be  punished  by  a  fine  of 
not  less  than  $50  nor  more  than  $500,  and  by  imprisonment  in  the  county 
jail  for  not  less  than  30  days  nor  more  than  six  months.  ['15,  c.  11,  §  18, 
p.  46.] 

Hist.     '15,  c.   11,  §  18,  p.  46.  Cited:     S.  v.  Frederic  (1916)  28  I.  709,  155  P.  977. 

Cross    ref.     Jurisdiction :      §  20    supra,   annotation. 

116:22.  Punishment  for  second  offense.  A  person  having  once  been 
convicted  of  a  violation  of  any  of  the  provisions  of  this  article,  except 
section  19,  who  thereafter  violates  the  provisions  hereof,  shall  be  con- 
sidered a  persistent  violator  of  this  article  and  shall  be  deemed  guilty  of 
a  felony,  and  upon  conviction  thereof  shall  be  imprisoned  in  the  state 
penitentiary  at  hard  labor  for  not  less  than  one  year  and  not  more  than 
two  years.     ['15,  c.  11,  §  19,  p.  46.] 

Hist.      '15,   c.    11,    §  19,   p.   46. 

116:23.  Revocation  of  pharmacist's  license.  In  case  a  pharmacist 
is  convicted  under  the  provisions  of  this  article,  the  court  shall,  in  addi- 
tion to  the  penalty  provided  by  this  article,  revoke  his  license  to  practice 
pharmacy.     ['15,  c.  11,  §  20,  p.  47.] 

Hist.     '15,   c.    11,   §  20,  p.  47. 

116:24.  Internal  revenue  receipt  prima  facie  violation.  The  issu- 
ance by  the  United  States  of  an  internal  revenue  special  tax  stamp  or 
receipt  to  any  person  as  a  dealer  in  intoxicating  liquors  shall  be  prima 
facie  evidence  of  the  sale  of  intoxicating  liquors  by  such  person  during 
the  time  the  stamp  or  receipt  is  in  force  and  effect. 

A  copy  of  such  stamp  or  receipt  or  of  the  record  of  the  issuance  thereof, 
certified  to  by  a  United  States  internal  revenue  officer  having  charge  of 
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such  record  is  admissible  as  evidence  in  like  case  and  with  like  effect  as 
the  original  stamp  or  receipt.     ['15,  c.  11,  §  21,  p.  47.] 

Hist.     '15,  c.   11,   §  21,  p.  47. 

116:25.  Possession  unlawful.  It  shall  be  unlawful  for  any  person, 
firm,  company,  corporation  or  agent  to  have  in  his  or  its  possession  any 
intoxicating  liquors  of  any  kind  for  any  use  or  purpose  except  the  same 
shall  have  been  obtained  and  is  so  possessed  under  a  permit  authorized 
by  this  article.     ['15,  c.  11,  §  22,  p.  47.] 

Hist.     '15,  c.  11,    22,  p.  47.  peace,  for  the  reason  that  the  penalty  prescribed  is 

Constitutionality:     The  right  to  hold  intoxicating  J"    excess   of   the   jurisdiction   of  those   officers,    and 

liquors  for  personal  use  is  not  one  of  those  funda-  the  further  reason  that  such  trial  would  be  in  vio- 

mental   privileges  of  a  citizen   of  the   United   States  !*tlon    °f    Cons}-    *•    8-      S-   v-    Frederic    (1916)    28   I. 

which    no    state    may    abridge.      Crane    v.    Campbell  '""»  155  P.  977. 

(1917)   —  U.  S.  — ,  38  S.  C.  R.  98,  62  L.  ed.  95.  Scienter:     The  possession  of  intoxicating  liquor  to 

Jurisdiction:      One   charged   with   unlawfully  hav-  be  a  crime  must  be  had  knowingly  or  at  least  with 

ing  intoxicating  liquors  in  his  possession  is  not  sub-  connivance    or  ^consent    of    possessor.       Re     Baugh 

ject  to  trial  before  a  probate  judge  or  justice  of  the  (1917)    30  I.  387,   164  P.  529. 

116:26.  Provisions  extended.  The  provisions  of  article  3  are  hereby 
specifically  extended  to  and  made  applicable  in  the  enforcement  of  this 
article.     ['15,  c.  11,  §  23,  p.  47.] 

Hist.     '15,  c.   11,   §  23,  p.  47. 

116:27.  Unconstitutional  provisions.  It  is  expressly  declared  that 
should  any  section,  part  or  portion  of  this  article  be  declared  unconstitu- 
tional or  void,  such  invalidity  shall  in  no  way  affect  the  remaining  portions 
of  said  article.     ['15,  c.  11,  §  25,  p.  47.] 

Hist.     '15,  c.    11,    §  25,  p.   47. 

ARTICLE  3. 
ENFORCEMENT  OF  PROHIBITION. 

Liquor  Nuisances  and  Abatement  Thereof. 
116:28.  Liquor  nuisances  denned.  Penalty.  All  places  where  in- 
toxicating liquors  are  sold,  furnished,  delivered,  given  away  or  otherwise 
disposed  of  in  violation  of  law ;  or  where  persons  are  permitted  to  resort 
for  the  purpose  of  drinking  intoxicating  liquors  as  a  beverage ;  or  where 
intoxicating  liquors  are  kept  for  sale,  delivery  or  disposition  in  violation  of 
law,  and  all  intoxicating  liquors,  vessels,  glasses,  kegs,  pumps,  bars  and 
other  property  kept  in  and  used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  common  nuisances,  and  every  person  who  maintains  or  as- 
sists in  maintaining  such  common  nuisance  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 
$25  nor  more  than  $500,  or  by  imprisonment  in  the  county  jail  for  not 
less  than  10  days  nor  more  than  six  months,  or  by  both  such  fine  and  im- 
prisonment for  each  offense. 

Hist.     '11,  c.   15,   §  2,  p.   32  ;  reference  to  prohibi-        liquor  nuisance   is  a  continuing  offense.      S.   v.   Ma- 
tion   district  omitted.  guire    (1917)    31   I.   — ,   169   P.    175. 

Cited:     S.  v.  Adams  (1912)   22  I.  485,  126  P.  401  ;  Informations  held  sufficient:   S.  v.  Layman   (1912) 

S.   v.  Frederic   (1916)    28  I.   709,   155  P.   977.  22  LJ87.    125   P.    1042;   S.  v.  Maguire   (1917)    31  I. 

Constitutionality:     This  act  does  not  conflict  with  __  .  _       _,  ,  .      ,           .    ,                      ,.                          ,, 

the   fourteenth    amendment   of   the  federal    constitu-  Hotel:      Hotel  where  intoxicating  liquors  are  sold 

..           o          v     ■  i       „„.,i    0-  ,     c,o     1  crt  r>    in  comes  within  provisions  of  this  act,   and  injunction 

tion.     S.   v.   Kasiska   (1915)    27  I.   548,   150  P.  17.  may  properly  issue.     g.  v.  Kasiska   (1915)   27  I.  548, 

Continuing  offense:     The  crime  of  maintaining  a        J  50  P.   17. 

116:29.  Possession  prima  facie  guilt.  In  all  prosecutions  for  main- 
taining a  common  nuisance  as  herein  denned,  the  finding  of  intoxicating 
liquors  in  the  possession  of  one  not  having  lawful  authority  to  sell  or 
dispose  of  the  same,  except  in  a  private  dwelling  house  not  used  in  connec- 
tion with  a  place  of  business  or  place  of  public  resort,  shall  be  prima  facie 
evidence  that  such  intoxicating  liquors  are  kept  for  sale,  delivery  or  dis- 
position in  violation  of  law,  and,  upon  the  trial  of  any  person  charged 
with  maintaining  or  assisting  in  maintaining  a  common  nuisance  as  here- 
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116:33 


prima  facie  case  only  is  made,  and  it  is  error  to  in- 
struct a  jury  that  under  such  circumstances  they 
should  bring  in  a  verdict  of  guilty.  S.  v.  Adams 
(1912)    22   I.   485,   126   P.   401. 

Private  residence:  Liquor  found  in  a  private 
residence  may  under  some  circumstances  make  a 
prima  facie  case  authorizing  a  committing  magis- 
trate to  bind  over  the  defendant.  S.  v.  Layman 
(1912)    22   I.   387,    125  P.   1042. 


inbefore  defined,  proof  of  the  finding  of  such  intoxicating  liquors  in  the 
possession  of  such  person  (except  in  the  place  above  mentioned)  shall  be 
deemed  sufficient  to  authorize  a  verdict  of  conviction  for  such  offense  in 
the  absence  of  evidence  showing  that  such  liquors  were  in  the  possession 
of  such  person  for  a  lawful  purpose. 

The  finding  in  a  place  fitted  up  with  bars  or  counter  and  glasses  or 
other  paraphernalia  usually  connected  with  places  where  intoxicating 
liquors  are  sold  as  a  beverage,  or  in  a  place  used  for  the  storage  of  intoxi- 
cating liquors,  of  a  stamp  showing  the  payment  by  any  person  of  the 
United  States  internal  revenue  special  tax  for  the  sale  of  distilled  or  malt 
liquors  at  such  place  for  a  period  not  then  expired,  shall  be  prima  facie 
evidence  that  the  person  or  persons  to  whom  the  same  was  issued  were, 
at  the  time  of  finding  such  special  tax  stamp,  maintaining  a  common 
nuisance  at  such  place. 

Hist.  '11,  c.  15,  §  3,  p.  33;  reference  to  prohibi- 
tion district  omitted  ;  conjunctive  before  second  par- 
agraph omitted. 

Construed:  This  section  means  that  evidence  of 
possession  creates  a  prima  facie  presumption  suf- 
ficient to  go  to  the  jury,  and  that  such  possession 
will  be  sufficient  to  .support  a  verdict;  but  it  does 
not  mean  that  such  evidence  is  conclusive  and  bind- 
ing upon  the  jury,  and  that  it  is  their  duty  to  bring 
in    a    verdict   against   the    defendant,    where    such    a 

116:30.  Abatement  by  injunction.  The  prosecuting  attorney  of  any 
county  where  such  a  nuisance,  as  defined  in  section  28  of  this  chapter,  ex- 
ists or  is  kept  or  maintained,  may  maintain  an  action  in  the  district  court 
of  such  county  in  the  name  of  the  state  of  Idaho  to  abate  and  perpetually 
enjoin  the  same.  The  injunction  shall  be  granted  at  the  commencement 
of  the  action  and  no  bond  shall  be  required.  Any  person  violating  the 
terms  of  such  injunction  shall  be  punished  for  contempt  by  a  fine  of  not 
less  than  $100  nor  more  than  $500,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  30  days  nor  more  than  six  months,  in  the  discretion 
of  the  court  or  judge  thereof.     ['11,  c.  15,  §  4,  p.  33.] 

Hist.      '11,   c.    15,    §  4,   p.    33.  Temporary  injunction  upheld:  S.  v.  Kasiska  (1915) 

Cited:      Am.  Falls  v.  West    (1914)    26   I.   301,    310,        27  T-   548>   150  P-   17- 
142    P.    42. 

116:31.  Enforcement  of  injunction.  Upon  its  being  shown  to  the 
court  or  judge  thereof  that  any  injunction  granted  by  such  court  or  judge 
under  the  provisions  of  the  preceding  section  is  being  violated;  such  court 
or  judge  may  make  an  order  commanding  forthwith  the  enforcement  of 
such  injunction  by  such  measures  and  means  as  in  the  judgment  of  the 
court  or  judge  may  be  necessary  to  prevent  further  violation  of  such  in- 
junction.    ['11,  c.  15,  §  5,  p.  34.] 

Hist.     '11,  c.   15,  §  5,  p.  34. 

116:32.      Permitting  premises  to  be  used  as  nuisance.      Any  one  who 

knowingly  permits  a  building  or  tenement  owned  or  leased  by  him,  or 
under  his  control,  or  any  part  thereof,  to  be  used  in  maintaining  a  com- 
mon nuisance,  or,  after  being  notified  in  writing  of  such  use,  omits  to  take 
all  reasonable  measures  to  eject  from  the  premises  the  person  so  using 
the  same,  shall  be  deemed  guilty  of  assisting  in  maintaining  such  nuisance. 
['11,  c.  15,  §  6,  p.  34.] 

Hist.     '11,   c.   15,   §  6,   p.   34. 

Cross  ref.  Permitting  premises  to  be  used  for 
liquor  traffic   unlawful  :      §  17   supra. 

116:33.  Effect  of  maintaining  nuisance  on  lease.  If  a  tenant  of  a 
building  or  tenement  uses  such  premises  or  any  part  thereof  in  maintain- 
ing a  common  nuisance  as  hereinbefore  defined,  or  knowingly  permits 
such  use  by  another,  such  use  shall  render  void  the  lease  under  which  he 
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holds,  and  shall  cause  the  right  of  possession  to  revert  to  the  owner  or 
lessor,  who  may  take  immediate  possession  thereof,  and  may  maintain  an 
action  for  the  unlawful  detention  of  such  premises.     ['11,  c.  15,  §  7,  p.  34.] 

Hist.      '11.   c.    15,    §  7,   p.   34. 

Search,  Seizure  and  Confiscation. 

116:34.      Search,   seizure   and   confiscation:      Duties  of   officers.      If 

the  prosecuting  attorney,  sheriff  or  any  peace  officer  has  probable  cause 
to  believe  that  intoxicating  liquors  are  sold,  furnished,  delivered,  given 
away,  or  otherwise  disposed  of  in  violation  of  law,  or  are  kept  for  sale, 
delivery  or  disposition  in  violation  of  law  at  any  place,  it  shall  be  the  duty 
of  such  prosecuting  attorney,  sheriff  or  peace  officer  forthwith  to  make 
and  file  with  a  magistrate  an  affidavit  of  probable  cause,  setting  forth  and 
particularly  describing  the  place  where  such  intoxicating  liquors  are  sold, 
furnished,  delivered,  given  away  or  otherwise  disposed  of,  or  are  kept  for 
sale,  delivery  or  disposition,  and  the  intoxicating  liquors  kept  in  such 
place,  and,  upon  the  filing  of  such  affidavit,  such  magistrate  shall  issue  a 
warrant  commanding  the  officer  to  whom  it  is  directed  to  search  the 
premises  described  in  such  affidavit,  and,  if  such  intoxicating  liquors  are 
there  found,  to  seize  the  same  with  the  vessels  in  which  they  are  con- 
tained and  all  implements  and  furniture  used  and  kept  in  such  place  for 
the  unlawful  selling,  furnishing,  delivering,  giving  away  or  otherwise 
disposing  of  such  intoxicating  liquors,  and  safely  keep  the  same  subject 
to  the  order  of  such  magistrate.  The  affidavit  shall  describe  the  place 
to  be  searched,  with  sufficient  particularity  to  identity  the  same,  and  shall 
describe  the  intoxicating  liquors  and  other  property  to  be  seized  as  par- 
ticularly as  practicable.  But  any  description,  however  general,  which  f 
will  enable  the  officer  executing  the  warrant  to  identify  the  place  to  be 
searched  and  the  property  to  be  seized  shall  be  deemed  sufficient. 

The  officer  executing  the  warrant  shall  forthwith  return  the  same  to 
the  magistrate,  together  with  a  complete  inventory  of  all  property  seized 
by  him  thereunder.  All  intoxicating  liquors  or  other  property  seized 
under  said  warrant  shall  be  held  by  the  officer  who  executed  the  warrant, 
subject  to  the  order  of  the  magistrate. 

The  officer  executing  such  warrant  shall  forthwith  file  a  complaint 
against  the  person  or  persons  keeping  the  place  where  such  intoxicating 
liquors  were  found,  charging  him  with  such  offense  under  the  laws  re- 
lating to  the  sale  of  intoxicating  liquors  as  the  evidence  of  the  case  ap- 
pears to  warrant,  and  such  intoxicating  liquors  or  other  property  seized 
under  said  warrant  may  be  used  as  evidence  in  the  hearing  of  such  case 
before  the  magistrate  and  the  trial  thereof  in  the  district  court.  If  the 
defendant  be  held  to  answer  to  the  district  court  for  the  offense  complained 
of,  the  magistrate  shall  order  the  intoxicating  liquors  and  other  property 
seized  to  be  held  subject  to  the  order  of  the  district  court,  to  which  the 
depositions  taken  at  the  preliminary  examination  are  returned. 

If  there  is  not  sufficient  evidence  at  such  hearing  to  warrant  holding 
the  defendant  to  answer,  or  if  no  arrest  was  made  or  complaint  filed,  it 
shall  be  the  duty  of  the  magistrate  to  fix  a  time  for  hearing  and  deter-  I 

mining  the  purpose  for  which  such  intoxicating  liquors  were  kept,  and 
to  issue  notice  thereof,  which  shall  be  served  upon  the  person  claiming 
said  intoxicating  liquors  (if  he  be  known,  and,  if  not,  by  posting  a  copy 
thereof  on  the  building  or  premises  where  the  intoxicating  liquors  were 
found)  at  least  10  days  before  the  date  of  such  hearing.  If,  at  the  time 
fixed  for  such  hearing,  no  claimant  or  other  person  appears,  or,  if  after  a 
hearing  thereon,  the  magistrate  finds  from  the  evidence  that  such  intoxi- 
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eating"  liquors  were  kept  for  use  or  used  in  violation  of  law,  he  shall  order 
that  the  same  be  publicly  destroyed. 

When  the  defendant  has  been  held  to  answer  to  the  district  court,  such 
intoxicating  liquors  shall  remain  in  the  custody  of  the  officer  executing 
the  warrant,  pending  the  final  determination  of  the  case.  If  the  defendant 
is  convicted  and  does  not  immediately  file  a  notice  of  appeal,  the  intoxi- 
cating liquors  shall  be  immediately  destroyed  by  order  of  the  court.  If 
the  defendant  be  discharged  for  any  reason,  or  found  not  guilty,  the  in- 
toxicating liquors  so  seized  shall  be  returned  to  him  or  to  such  person  as 
the  court  finds  is  entitled  to  the  same. 

Nothing  herein  contained  shall  be  construed  to  prevent  the  filing  of  a 
complaint  charging  any  person  with  an  offense  under  the  laws  relating 
to  the  sale  of  intoxicating  liquors  before  an  affidavit  has  been  filed  for 
the  issuance  of  a  search  warrant. 

Intoxicating  liquors  seized  as  hereinbefore  provided.,  shall  not  be  taken 
from  the  custody  of  the  officer  in  whose  possession  they  are  by  any  writ 
of  replevin  or  other  process  while  the  proceedings  herein  provided  for  are 
pending,  and  final  judgment  of  conviction  in  such  proceedings  shall  in  all 
cases  be  a  bar  to  all  suits  for  the  recovery  of  any  intoxicating  liquors-' 
seized  or  of  the  value  of  the  same,  or  for  damages  alleged  to  arise  by 
reason  of  the  seizing  and  detention  thereof. 

Hist.      '11,   c.    15,   §8,   p.   34;  reference  to   prohibi-  Cited:     S.  v.  Carlson   (1913)   23  I.  545,  130  P.  463. 

tion   district  omitted. 

Cross   ref.      Confiscation  of   personal   property  used 
in    li(|Uor  transportation:      §S  41-5  post. 

116:35.    Public  inquisition  by  prosecuting  attorney  before  magistrate. 

If  a  prosecuting  attorney  of  any  county  shall  be  notified  by  any  officers 
or  other  person,  or  shall  have  knowledge  of  any  violations  of  the  provi- 
sions of  the  laws  of  this  state  relating  to  intoxicating  liquors,  it  shall  be 
his  duty  forthwith  diligently  to  inquire  into  the  facts  of  such  violation, 
and  for  that  purpose  he  is  hereby  authorized  to  make  and  file  with  a  magis- 
trate of  his  county  an  affidavit  setting  forth  that  he  has  probable  cause 
to  believe  that  the  laws  relating  to  the  sale  of  intoxicating  liquors  have 
been  or  are  being  violated  in  such  county  and  that  certain  persons  (naming 
them),  have  information  concerning,  or  knowledge  of,  such  violations,  and, 
upon  the  filing  of  such  affidavit,  it  shall  be  the  duty  of  such  magistrate  to 
issue  subpoenas  for  the  persons  named  in  such  affidavit,  requiring  them 
to  appear  before  him  at  a  time  to  be  designated  therein,  to  testify  concern- 
ing any  violations  of  the  provisions  of  said  laws.  Such  subpoenas  may 
be  served  by  the  sheriff  or  any  constable  of  the  county  or  by  any  other 
person  who  is  a  citizen  of  the  county,  and  shall  be  served  and  returned 
in  the  same  manner  as  subpoenas  in  ordinary  criminal  cases. 

When  such  witness  or  witnesses  shall  appear  before  the  magistrate, 
he  shall  be  sworn  to  make  true  answers  to  all  questions  propounded  to 
him  touching  the  matters  under  investigation,  and  the  testimony  of  each 
witness  shall  be  reduced  to  writing  by  the  magistrate  or  under  his  direc- 
tion and  shall  be  signed  by  the  witness.  Any  disobedience  to  the  subpoena 
of  the  magistrate  or  any  refusal  to  be  sworn  as  a  witness  or  to  sign  the 
testimony  given  by  him,  or  any  refusal  to  answer  any  proper  question 
propounded  by  the  prosecuting  attorney  or  magistrate  in  such  inquiry, 
shall  be  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  more  than 
$500,  or  by  imprisonment  in  the  county  jail  for  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment. 

Any  magistrate  acting  under  the  provisions  of  this  section  shall  have 
the  power  to  adjourn  such  proceedings  from  time  to  time  and  to  punish 
any  witness  for  contempt  or  on  account  of  his  refusal  to  be  sworn  or  to 
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answer  questions  as  a  witness  or  to  sign  his  testimony,  and  the  attendance 
of  any  witness  or  witnesses  may  be  by  such  magistrate  compelled  by  at- 
tachment. 

If  the  testimony  of  any  witness  or  witnesses  at  such  investigation  shall 
disclose  the  fact  that  an  offense  has  been  committed,  the  prosecuting  attor- 
ney shall  prosecute  the  person  or  persons  committing  such  offense  and 
may  file  such  testimony,  together  with  his  complaint  against  the  person 
or  persons  charged  with  the  commission  of  the  offense,  before  a  magis- 
trate, and  such  testimony,  together  with  the  complaint  of  the  prosecuting 
attorney,  when  verified  by  him  on  information  and  belief  shall  have  the 
same  effect  as  if  such  complaint  had  been  verified  positively,  and  thereafter 
a  warrant  shall  be  issued  for  the  arrest  of  the  person  or  persons  named 
in  such  complaint  and  proceedings  thereunder  had  as  in  other  criminal 
cases. 

Any  witness  called  to  testify  under  the  provisions  of  this  section  shall 
be  entitled  to  receive  the  same  compensation  as  witnesses  in  ordinary 
criminal  actions.     ['11,  c.  15,  §  9,  p.  36.] 

Hist.     '11,  c.   15,  §  9,  p.  36. 

116:36.      Same:        Witnesses:        Self -incriminating  testimony.         No 

person  shall  be  excused  from  testifying  in  any  proceeding  brought  under 
the  preceding  section  before  a  magistrate,  on  the  ground  that  his  testi- 
mony might  incriminate  him.  But  no  person  shall  be  prosecuted  or  pun- 
ished on  account  of  any  transaction  or  matter  or  thing  concerning  which 
he  shall  be  compelled  to  testify,  nor  shall  such  testimony  be  used  against 
him  upon  any  prosecution  for  any  crime  under  the  laws  of  this  state. 
['11,  c.  15,  §  10,  p.  37.] 

Hist.     '11,   c.    15,   §  10,  p.   37. 

116:37.  Duties  of  peace  officers.  It  shall  be  the  duty  of  all  sheriffs, 
deputy  sheriffs,  constables,  mayors,  marshals  and  police  officers  of  any 
city  or  village,  having  notice  and  knowledge  of  any  violation  of  the  pro- 
visions of  this  article,  to  notify  the  prosecuting  attorney  of  the  proper 
county  of  the  fact  of  such  violation  and  to  furnish  him  the  names  of  any 
witnesss  within  his  knowledge  by  whom  such  violation  can  be  proven.  If 
any  such  officer  shall  fail  to  comply  with  the  provisions  of  this  section, 
he  shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  $100  nor  more 
than  $500,  and  such  conviction  shall  be  a  forfeiture  of  the  office  held  by 
such  person,  and  the  court  before  whom  such  conviction  is  had  shall,  in 
addition  to  the  imposition  of  the  fine  aforesaid,  order  and  adjudge  for- 
feiture of  such  office.  For  a  violation  or  neglect  of  official  duty  in  the 
enforcement  of  this  article,  any  of  the  city  or  county  officers  herein  re- 
ferred to  may  be  removed  in  the  manner  now  or  hereafter  provided  by  law. 

Hist.     '11,  c.  15,  §  11,  p.  37  ;  "officers"  changed  to 
singular  number. 

116:38.  Employment  of  assistant  attorney.  Any  qualified  elector 
of  the  county  may  employ  an  attorney  to  assist  the  prosecuting  attorney 
to  perform  his  duties  under  this  article,  and  such  attorney  shall  be  rec- 
ognized by  the  prosecuting  attorney  and  the  court  as  associate  counsel 
in  such  proceedings.  No  prosecution  shall  be  dismissed  over  the  objection 
of  such  associate  counsel  until  the  reasons  of  the  prosecuting  attorney  for 
such  dismissal,  together  with  the  objections  thereto  of  said  associate 
counsel,  shall  have  been  filed  in  writing,  presented  by  counsel  and  fully 
considered  and  decided  by  the  court.     ['11,  c.  15,  §  12,  p.  38.] 

Hist.     '11,  c.    15,   §  12,   p.  38. 

116:39.  Information:  Joinder  of  offenses.  When  a  defendant  has 
been  held  to  answer  to  the  district  court  for  more  than  one  offense  under 

672 


CONFISCATION  OF  PERSONAL  PROPERTY  116:42 

the  laws  of  this  state  relating  to  the  sale  of  intoxicating  liquors,  the  prose- 
cuting attorney  may,  in  filing  his  information  against  such  defendant,  in- 
clude therein  all  the  offenses  for  which  such  defendant  is  then  held  to 
answer  to  such  district  court,  stating  each  offense  under  separate  counts 
in  such  information,  and,  upon  the  filing  of, such  information,  the  pro- 
ceedings thereunder  shall  be  the  same  as  though  one  offense  only  were 
charged  therein :  Except  that,  upon  the  trial  of  such  defendant  there- 
under, he  may  be  convicted  of  one  or  more  of  the  offenses  charged  therein 
as  the  evidence  may  warrant,  and  the  failure  of  the  jury  to  find  the  de- 
fendant guilty  under  any  count  shall  be  deemed  an  acquittal  of  the  de- 
fendant of  the  offense  contained  in  such  count.     ['11,  c.  15.  §  13,  p.  38.] 

Hist.      '11,   c.    15,    §  13,    p.   38. 

116:40.  Acceptance  of  bribes  by  officers  felonious.  No  officer  of 
this  state,  or  of  any  county,  city,  town  or  municipal  corporation  thereof, 
shall  ever  accept  or  receive,  directly  or  indirectly,  any  property,  money, 
or  thing  of  value,  either  for  himself  or  for  another,  or  for  the  state,  county, 
city,  town  or  municipal  corporation,  for  or  in  consideration  of  any  agree- 
ment or  understanding,  express  or  implied,  of  any  kind,  character  or  na- 
ture whatsoever,  that  any  person,  individual  or  corporation,  shall  be  per- 
mitted to  violate  any  provisions  of  any  laws  of  this  state  relating  to  the 
sale  of  intoxicating  liquors,  or  shall,  because  of  the  payment  or  delivery 
of  any  such  money,  property  or  thing  of  value,  either  by  way  of  fine, 
license,  permit  or  otherwise,  receive  or  secure  immunity  from-  arrest, 
prosecution  or  punishment  therefor.  Any  such  officer,  elective  or  appoint- 
ive, violating  any  provision  of  this  section  shall  be  guilty  of  a  felony,  and 
upon  conviction  thereof  shall  be  punished  by  imprisonment  in  the  state 
penitentiary  for  not  less  than  one  year  nor  more  than  five  years,  and  shall 
be  forever  disqualified  from  holding  such  office  in  any  county  in  this  state. 
['11,  c.  15,  §  14,  p.  38.] 

Hist.      '11,  c.    15,    §  14,   p.    38. 

ARTICLE   4. 
CONFISCATION    OF   PERSONAL    PROPERTY    USED    IN    LIQUOR    TRANSPORTATION. 

116:41.  Search  of  transportation  facilities.  Whenever  a  sheriff  or 
any  other  peace  officer  has  probable  cause  to  believe  that  intoxicating 
liquor  is  being  transported  or  kept  within  the  state  of  Idaho  in  violation 
of  the  law  such  sheriff  or  other  peace  officer  is  authorized  and  empowered 
to  search,  with  or  without  a  warrant,  any  depot,  baggage  room,  premises, 
building,  satchel,  suit  case,  grip,  trunk,  receptacle  of  any  kind,  wagon, 
automobile,  car,  boat  or  vehicle  of  any  kind  wherein  or  whereby,  in  the 
opinion  of  such  sheriff  or  other  peace  officer,  intoxicating  liquor  is  being 
concealed  or  transported  in  violation  of  the  laws  of  this  state.  ['17,  c.  45, 
§  1,  P.  103.] 

Hist.      '17,   c.   45,    S  1,    p.    103.  Constitutionality:       That    portion    of    this    section 

Cross    ref.      Search   upon    warrant   issued    at   insti-         Permitting    an    officer    to    search    without    warrant    is 
nation   of   prosecuting   attorney :      §  34   supra.  apparently   in   conflict  with   Const.   I.    17. 

116:42.  Confiscation  of  baggage.  Any  satchel,  grip,  handbag,  suit 
case,  trunk  or  other  receptacle  used  within  the  state  of  Idaho  with  the 
knowledge  of  the  owner  thereof  for  the  purpose  of  transporting  or  con- 
cealing intoxicating  liquors  within  the  state  of  Idaho  in  violation  of  any 
of  the  provisions  of  the  laws  of  Idaho  relating  to  intoxicating  liquors  shall, 
upon  the  arrest  of  any  person  found  using  the  same  in  the  manner  herein- 
before described,  be  seized  by  the  officer  making  the  arrest,  and  upon  the 
conviction  of  such  person  for  violating  any  of  the  provisions  of  said  laws 
shall  be  declared  confiscated  by  the  sheriff  of  the  county  in  which  such 
conviction  is  had,  and  upon  the  final  determination  of  the  case  shall  be 
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sold  by  the  sheriff  at  public  sale  to  the  highest  bidder.  ['17,  c.  45,  §  2, 
p.  104.] 

Hist.      '17,  c.   45,   §  2,   p.   104. 

116:43.  Confiscation  of  animals  and  vehicles.  Any  horse  or  horses, 
or  animals  of  any  kind,  wagon,  truck,  automobile,  car,  boat  or  vehicle  of 
any  kind,  excepting  property  of  common  carriers,  used  within  the  state  of 
Idaho  with  the  knowledge  of  the  owner  or  owners  thereof  for  the  purpose 
of  transporting  intoxicating  liquor  in  violation  of  any  of  the  provisions  of 
the  laws  of  Idaho  relative  to  intoxicating  liquors  shall,  upon  the  arrest  of 
any  person  found  using  the  same  in  the  manner  hereinbefore  described,  be 
seized  by  the  officer  making  the  arrest,  and  upon  the  conviction  of  any 
such  person  or  persons  the  same  shall  be  declared  confiscated  by  the  sheriff 
of  the  county  in  which  such  conviction  is  had,  and  upon  the  final  deter- 
mination of  the  case  shall  be  sold  by  the  sheriff  at  public  sale  to  the 
highest  bidder.     ['17,  c.  45,  §  3,  p.  104.] 

Hist.      '17,   c.   45,   §  3,   p.    104. 

116:44.  Disposition  of  proceeds.  All  funds  derived  from  the  sale 
of  any  goods  seized  and  confiscated  and  sold  under  the  provisions  of  this 
article  shall  be,  by  the  sheriff,  turned  into  the  general  fund  of  the  county. 
['17,  c.  45,  §  4,  p.  104.] 

Hist.      '17,  c.   45,   §  4,   p.   104. 

116:45.  Unconstitutional  provisions.  It  is  expressly  declared  that 
should  any  section,  part  or  portion  of  this  article  be  declared  unconstitu- 
tional or  void  such  invalidity  shall  in  no  way  affect  the  remaining  portion 
of  said  article.     ['17,  c.  45,  §  5,  p.  104.] 

Hist.      '17.   c.   45,   §  5,   p.    104. 

ARTICLE  5. 
LIQUOR  ADVERTISEMENTS  PROHIBITED. 

116:46.      Advertisement   of  intoxicating  liquor   prohibited.       If  any 

person  shall  advertise  or  give  notice  by  signs,  billboards,  newspapers, 
periodicals,  or  otherwise,  for  himself  or  for  another,  of  the  sale  or  keeping 
for  sale  of  intoxicating  liquors,  or  shall  circulate  or  distribute  any  price 
lists,  circulars  or  order  blanks,  advertising  intoxicating  liquors,  or  publish 
any  newspaper,  magazine,  periodicals  or  other  written  or  printed  papers 
in  which  such  advertisements  or  notices  are  given,  or  shall  permit  any 
such  notices  or  any  advertisement  of  intoxicating  liquors  (including  bill- 
boards) to  be  posted  upon  his  premises  or  premises  under  his  control,  or 
shall  permit  the  same  to  remain  upon  such  premises,  he  shall  be  guilty  of 
a  misdemeanor. 

Hist.     '17,   c.   163,   p.   492  ;   "intoxicating"   inserted 
before   "liquors"  on  authority  of  the  title  to  the  act. 
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TITLE  XXI.     CONSERVATION  OF  FISH 

AND  GAME. 

CHAPTER  117. 
FISH  AND  GAME  LAW. 

Note:  The  fish  and  game  law  dates  back  to  '63-64.  It  was  variously  amended  and  codified  in 
R.  S.  §§  7185-97.  '93,  p.  157,  was  a  further  codification  and  provided  for  the  appointment  of 
county  game  wardens  by  the  county  commissioners.  '95,  p.  152  reenacted  and  amended  this  act. 
but  omitted  reference  to  these  game  wardens,  leaving  the  enforcement  of  the  law  to  sheriffs  and 
constables,  as  had  been  the  law  prior  to  the  act  of  '93.  '99,  p.  428,  was  an  act  providing  for  the 
appointment  of  a  state  fish  and  game  warden  and  prescribing  his  powers  and  duties.  The  legis- 
lature continued  to  amend  the  fish  and  game  regulations  from  time  to  time  and  in  '03,  p.  188, 
§  8,  a  license  was  first  required. 

The  law  was  codified  in  the  Revised  Codes,  the  powers  and  duties  of  the  state  fish  and  game 
warden  being  covered  in  R.  C.  §S  195-8  ;  the  state  fish  hatchery,  R.  C.  §§  857-62  ;  regulations 
concerning  fishing  and  hunting,  R.  C.  ?S$  7180-7203.  In  '09  the  legislature  repealed  these  sec- 
tions by  H.  B.  207,  p.  85,  which  codified  the  fish  and  game  law  in  one  act.  This,  with  its  nu- 
merous direct  and  implied  amendments,  '09,  p.  152.  H.  B.  242;  '11,  c.  62,  p.  171  ;  '15,  c.  90,  p. 
210;  '15,  c.  96,  p.  220;  '15,  c.  140,  p.  298:  '17,  c.  32,  p.  75;  '17,  c.  37,  p.  85,  and  '17,  c.  56,  p.  149, 
comprises  this  title.  The  entire  law  has  been  rearranged  and  special  acts  providing  for  game 
preserves  added. 

Constitutionality:  It  is  within  the  police  power  of  the  state  to  enact  such  general  laws  as  may 
be  necessary  for  the  protection  of  fish  and  game,  and  to  regulate  and  restrict  the  right  to  take 
game  or  fish,  and  it  may  absolutely  prohibit  the  taking  thereof  for  traffic  or  commerce.  Sher- 
wood v.    Stephens    (1907)    13   I.   399,   90   P.    345. 

ARTICLE   1. 
FISH  AND  GAME  DEPARTMENT. 

117:1.  Appointment  and  term.  The  governor  shall  appoint  a  suit- 
able person  to  serve  as  state  fish  and  game  warden.  The  state  fish  and 
game  warden  shall  hold  his  office  for  a  term  of  two  years  or  until  his  suc- 
cessor is  appointed  and  qualified. 

The  governor  shall  have  power  at  any  time  to  remove  the  state  fish 
and  game  warden,  at  pleasure,  for  misconduct  or  for  neglect  of  his  duties, 
and  the  governor  shall  be  the  exclusive  judge  of  misconduct  or  neglect  of 
duties,  and  shall  upon  removal  appoint  a  successor. 

Hist.      '99,    p.    428,    §  1  ;    am.    '03,    p.    188,    part   of        am.    '09,    p.    85.    H.    B.    207,    part    of    §  1  ;    reference 
§  1  ;    am.    '05,    p.    257,    part    of    §  1,    reenacted    '07,        to   duties   omitted, 
p.    112,    part  of    §  1,   reenacted    R.   C    part  of   §  195  : 

117:2.  Official  bond.  The  state  fish  and  game  warden  must  execute 
an  official  bond  in  the  sum  of  $5000. 

Hist.      '99,    428,   §  2;  am.    '03,   p.    188,   part  of   §  1  :        of   §  1,    reenacted    R.    C.    part    of    S  195;    am.    '09,    p. 
am.    '05,    p.    257,    part   of    §  1  ;   am.    '07,    p.    112,    part        85,    H.    B.    207,   part   of   $  1  ;   am.    and   compiled. 

117:3.  Powers  and  duties:  In  general.  The  state  fish  and  game 
warden  shall  be  an  active  executive  officer,  and  shall  at  all  times  take  the 
field  in  person  in  the  performance  of  his  duties  when  possible.  He  shall 
personally  supervise  the  protection  of  all  fish  and  game  protected  under 
this  chapter  and  be  energetic  in  the  detection  and  punishment  of  the  vio- 
lators of  the  fish  and  game  laws. 

Hist.      '03,    p.    188,    part    of    §  1  ;    am.    '05,    p.    257,         part    of    *  195  ;    am.    '09,    p.    85,    H.    B.    207,    part   of 
part  of  §  1  ;  am.  '07,   p.   112,  part  of  §  1  ;  am.   R.  C.         S  1  ;    "and"    changed   to    "he." 

117:4.  Same:  Supervision  of  fish  hatcheries.  The  state  fish  and 
game  warden  is  hereby  authorized  and  directed  to  maintain  the  fish  hatch- 
eries heretofore  established  by  the  state  at  Hay  Spur,  Blaine  county,  and 
Sandpoint,  Bonner  county,  for  the  purpose  of  hatching,  propagating  and 
distributing  food  and  commercial  fishes  and  for  the  purpose  of  raising 
and  distributing  game  birds  and  such  game  animals  as  can  be  reasonably 
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raised  on  the  premises  occupied  by  said  hatcheries.     ['17,  c.  56,  part  of  §  2, 
p.  150.] 

Hist.      (See    '07.   p.   299   and   R.   C.    S§  857-8.)      '09,        part    of    *  2.    p.    173;    am.    '17,    c.    56,    part    of    P 
P.   85,   H.    B.   207,    part  of    S  3,   reenacted    '11,   c.    62,        p.    150. 

1 1 7 :5.  Same :  Fish  culture.  The  state  fish  and  game  warden  shall 
have  supervision  over  all  fish  culture  matters  of  a  public  nature  and  shall 
receive  and  provide  for  the  care  and  distribution  of  such  food  fishes  or  ova 
of  the  same  or  such  game  birds  and  animals  as  shall  come  into  possession  of 
the  state.  He  shall  also  obtain  ova  or  fry  of  such  fish  at  such  places  and  of 
such  variety  as  he  may  deem  most  suitable  to  the  waters  of  this  state  and 
shall  have  the  same  hatched  at  the  state  hatcheries  and  shall  distribute  the 
same  in  a  prudent  and  equitable  manner  throughout  the  different  waters  of 
the  state.     ['17,  c.  56,  part  of  §  2,  p.  150.] 

Hist.      '07,   p.   299,    S3;   am.   R.   C.    §859;   am.    '09,         part    of    §2,    p.    173;    am.    '17,    c.    56,    part    of    §2, 
P.    85.    H.    B.    207,    part  of    §  3,    reenacted    '11,    c.   62.        y.   150. 

117:6.  Same:  Fish  and  game  preserves.  The  state  fish  and  game 
warden,  with  the  approval  of  the  governor,  may  select  additional  suitable 
places  and  preserves  for  the  care  of  game  animals  and  birds. 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  3;  am.  '11, 
c.  62,  part  of  §  2,  p.  173,  reenacted  '17,  c.  56,  part 
of    §  2,    p.    150  ;   am.   and  compiled. 

117:7.  Same:  Conservation  of  fish  and  game.  It  shall  be  lawful 
M  for  the  state  fish  and  game  warden  or  any  person  appointed  by  him  in 
writing  to  do  so,  to  take  fish  and  game  of  any  kind,  dead  or  alive,  or  in 
any  manner  under  the  direction  of  the  state  fish  and  game  warden,  for  the 
purpose  of  inspection,  cultivation,  propagation,  distribution,  scientific  or 
other  purposes  deemed  by  him  to  be  of  interest  to  the  fish  and  game  in- 
dustry of  the  state.     ['09,  p.  85,  H.  B.  207,  part  of  §  1.] 

Hist.  '07,  p.  112,  part  of  §  1  ;  am.  R.  C.  part  of 
§  195;   am.    '09,    p.    85,    H.    B.    207,   part   of    §  1. 

117:8.  Same:  Sale  of  licenses  and  shipping  permits.  The  state 
fish  and  game  warden  shall  supervise  the  selling  of  licenses  and  shipping 
permits  throughout  the  state.     ['09,  p.  85,  H.  B.  207,  part  of  §  18.1 

Hist.  '05,  p.  257,  part  of  §  21,  reenacted  R.  C. 
part  of  §  7181  ;  am.  '09,  p.  85,  H.  B.  207,  part  of 
§  18,    reenacted    '11,   c.    62,   part  of   §  7,   p.    181. 

117:9.  Same:  Reports.  The  state  fish  and  game  warden  shall  make 
a  biennial  detailed  report  of  his  official  transactions  to  the  governor  and 
legislature  during  the  first  week  of  the  regular  session  of  the  legislature. 
His  report  shall  also  include  the  number  and  kinds  of  fish  distributed  and 
the  locality  and  names  of  streams,  ponds  or  lakes  where  the  same  have 
been  placed.  He  shall  also  make  a  quarterly  report  to  the  governor  of 
the  state  of  his  doings  under  this  chapter,  beginning  with  the  1st  day  of 
April,  and  shall  keep  the  governor  informed  of  his  whereabouts. 

Hist.  '07,  p.  112,  part  of  §  1  ;  am.  R.  C.  part  of  pi!ed  :  provision  with  reference  to  printing  and  dis- 
ss 195  ;   am.    '09,   p.   85,   H.   B.   207,    part  of   §  1  ;   com-        tribution   o±    fish   and  game   law   omitted   as   obsolete. 

117:10.  Field  deputies.  The  state  fish  and  game  warden  shall  have 
the  power  to  appoint  such  deputies  as  are  necessary  in  the  various  counties 
of  the  state  properly  to  enforce  the  law.  He  may  appoint  one  chief  deputy 
and  as  many  assistant  chief  deputies,  not  to  exceed  six,  as  he  may  deem 
necessary.  The  state  fish  and  game  warden  shall  file  with  the  governor 
of  the  state  a  list  of  all  such  officers  appointed  by  him  and  said  officers  so 
appointed  by  the  state  fish  and  game  warden  shall  be  subject  to  removal 
by  him  at  any  time. 

Hist.  '99,  p.  428,  §4;  am.  '03,  p.  188.  §2;  am.  H.  B.  207,  part  of  §2;  am.  *11.  c.  62.  part  of  S  1, 
'05,  )).  257,  part  of  *j  2  ;  am.  '07,  p.  112,  part  of  p.  172;  am.  '17,  c.  56.  part  of  SI.  P.  150;  split 
•?  2.    reenacted    R.    C.    part   of    §  196  ;   am.    '09,    p.    85,         infinitive    corrected. 
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117:11.  Forest  officers  as  deputy  game  wardens.  Forest  officers  in 
national  forests  may,  with  the  approval  of  the  forest  officer  in  charge,  be 
appointed  deputy  game  wardens,  to  serve  without  pay  in  their  respective 
jurisdictions.  Hunters  of  the  United  States  biological  survey  may  likewise 
be  authorized  to  hunt  predatory  animals  in  national  forests. 

Hist.     Compiled  from   '09,   p.   152,   H.    B.   242,   §5;        destruction  of  predatory  animals:     §  1197.     Bounties 
'17,   c.   29,    §7,    p.   22;   '17,   c.   38,    §5,    p.    88.  on   wild   animals:      §1198.    ■ 

Cross   ref.      Livestock   sanitary  board   to   supervise 

117:12.  Peace  officers  ex  officio  wardens.  Every  sheriff,  deputy 
sheriff,  constable,  city  marshal,  police  officer,  or  forest  ranger,  forest 
supervisor  or  deputy,  by  virtue  of  his  election  or  appointment,  is  ex  officio 
game  warden  for  his  respective  jurisdiction. 

Hist.      '99,    p.    428,    part  of   §  29  ;    am.    '03,   p.    188,        R.  C.  part  of  §  7198  ;  am.  '09,  p.  85,  H.  B.  207,  part 
part  of  §  12  ;  am.  '05,  p.  257,  part  of  §  12,  reenacted        of    §  12  ;    am.    and   compiled. 

117:13.  Office  assistants.  The  state  fish  and  game  warden  shall  have 
the  power  to  appoint  one  chief  clerk  and  such  additional  clerks  as  may  be 
necessary  to  perform  the  clerical  duties  devolving  upon  his  department. 

The  chief  clerk  shall  execute  a  bond  to  the  state  of  Idaho  in  the  penal 
sum  of  $3000  conditioned  upon  the  faithful  performance  of  his  duties,  and 
such  additional  clerks  may  be  required  to  execute  similar  bonds  if  deemed 
advisable  by  the  state  fish  and  game  warden. 

Hist.      '05,    p.    257,    part   of    §2,    reenacted    '07,    p.        of   §  1,   p.    173;    am.    '17,   c.    56,    part  of   §  1,   p.    150; 
112,    reenacted    R.    C.    part    of    §  196,    reenacted    '09,        phraseology   slightly  changed. 
p.   85,   H.    B.   207,    part  of   §  2  ;  am.    '11,   c.   62,   part 

117:14.  Fish  hatcheries:  Superintendents  and  assistants.  The  state 
fish  and  game  warden  shall  appoint  a  superintendent  for  each  hatchery 
and  such  assistants  as  may  be  necessary.  Each  superintendent  shall  exe- 
cute a  bond  to  the  state  of  Idaho  in  the  penal  sum  of  $1000  conditioned  for 
the  faithful  performance  of  his  duties. 

All  superintendents  and  assistants  of  fish  hatcheries  appointed  under 
this  chapter  shall  devote  their  entire  time  to  the  duties  of  their  office  and 
they  shall  not  engage  in  any  manner  whatever  in  the  operation  of  any  pri- 
vate or  public  fish  hatcheries  other  than  that  for  which  they  are  appointed, 
unless  so  ordered  by  the  state  fish  and  game  warden,  and  they  shall  not  be 
entitled  to  have  any  holding  or  own  any  private  fish  ponds,  lakes  or  streams 
of  this  state,  nor  shall  they  engage  in  the  selling  or  disposal  of  any  fish 
whatever,  except  in  the  duties  of  their  office  or  as  directed  by  the  state  fish 
and  game  warden. 

Hist.      '07,    p.    299,    part    of    §7,    reenacted    R.    C.        '17*.   c.    56.   part  of   §2,   p.    151;   phraseology   slightly 
g  862  ;    am.    '09,    p.    85,    H.    B.    207,    part   of    §  3,    re-        changed, 
enacted    '11,    c.    62,    part    of    §  2,    p.    173,    reenacted  "Z: 

117:15.  Salaries  and  expenses.  The  state  fish  and  game  warden 
shall  receive  as  full  compensation  for  his  salary  the  sum  of  $2000  per 
annum  and  his  actual  and  necessary  traveling  expenses,  not  to  exceed 
$1000  per  annum. 

The  chief  deputy  shall  receive  as  compensation  $1500  per  annum  and 
his  actual  and  necessary  traveling  expenses,  not  to  exceed  $1000  per  annum. 

Each  assistant  chief  deputy  shall  receive  $1200  per  annum  and  his 
actual  and  necessary  traveling  expenses,  not  to  exceed  $800  per  annum. 

The  chief  clerk  of  the  state  fish  and  game  warden  shall  receive  a  salary 
of  $1500  per  annum  as  full  compensation  for  his  services. 

Each  superintendent  of  a  fish  hatchery  shall  receive  as  compensation 
not  to  exceed  $1200  per  annum  and  each  assistant  shall  receive  a  com- 
pensation of  not  to  exceed  $900  per  annum. 

The  state  fish  and  game  warden,  chief  deputy,  assistant  chief  deputies, 
chief  clerk,  superintendents  and  assistant  superintendents  and  such  addi- 
tional clerks  as  may  be  employed  shall  be  paid  monthly  on  the  first  of  each 
month  out  of  the  fish  and  game  fund. 
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The  chief  deputy,  assistant  chief  deputies,  chief  clerk,  superintendents 
and  assistant  superintendents  of  hatcheries  and  such  other  clerks  as  may 
be  employed  shall  be  paid  upon  their  sworn  statements,  which  accounts 
shall  be  approved  by  the  state  fish  and  game  warden. 

All  other  deputy  game  wardens  shall  each  receive  as  compensation  the 
sum  of  $3  per  day  for  each  day  actually  employed,  but  no  deputy  game 
warden  shall  be  entitled  to  receive  any  traveling  or  other  expenses  except 
when  he  is  sent  out  of  his  district,  nor  shall  he  receive  pay  for  more  than 
300  days  in  one  year  for  services  performed  in  the  county  from  which  he 
was  appointed :  Provided,  however,  That  any  deputy  may  be  sent  by  the 
state  fish  and  game  warden  to  perform  services  in  counties  other  than  the 
one  from  which  he  was  appointed,  and  for  such  services  he  shall  receive 
the  sum  of  $3  per  day  for  each  day  without  reference  to  the  number  of 
days  he  is  so  employed. 

All  bills  for  expenses  shall  be  subject  to  the  approval  of  the  state  fish 
and  game  warden  and  shall  be  certified  as  to  their  correctness  by  him  and 
approved  by  the  state  board  of  examiners. 

Hist.     '99,  p.  428,    §  3  ;   am.   '03,  p.   188,   §  24  ;  am.  ences   to  deputy  game    wardens  changed  to   the   sin- 

'05,    p.    257,    §23;   am.    '07,   p.    112,    §  13;   am.   R.   C.  gular  •    phrase    requiring    approval    of    e.xpense    ac- 

§  197  ;   am.    '09,   p.    85,    H.   B.   207,    §  20  ;   am.   '11,   c.  counts  transposed  to  make   sense  clearer. 
62,    §  9,    p.    182  ;    am.    '17,    c.    56,    §  11,    p.    169  ;    ref- 

117:16.  Continuing  appropriation.  There  is  hereby '  appropriated 
all  of  the  money  now  standing  to  the  credit  of  the  state  fish  and  game  fund 
and  all  moneys  which  may  be  received  under  the  provisions  of  this  chapter, 
for  the  purpose  of  paying  the  salaries  of  the  various  officers  provided  by 
this  chapter,  for  paying  the  traveling  expenses  provided  for  in  this  chapter, 
and  for  the  expenses  of  the  office  of  the  state  fish  and  game  warden,  and 
for  the  purpose  of  importing,  propagating  and  protecting  fish  and  game. 
['09,  p.  85,  H.  B.  207,  §  24.]  ■ 

Hist.  "99,  p.  428,  §  31  ;  '03,  p.  188,  §  28  ;  '05,  p. 
257,  §  28  ;  '07,  p.  112,  §14;  '09,  p.  85,  H.  B.  207, 
S24. 

ARTICLE    2. 

DUTIES  OF  OFFICERS  RELATING  TO  ISSUANCE  AND  SALE  OF  LICENSES. 

117:17.  Printing  of  licenses.  It  is  the  duty  of  the  state  auditor  to 
prepare  and  cause  to  be  printed  suitable  forms  of  licenses  and  shipping 
permits,  as  provided  in  this  chapter,  and  to  deliver  to  the  state  fish  and 
game  warden  such  number  of  blank  licenses  and  blank  shipping  permits 
as  may  be  required  from  time  to  time  for  use  in  the  state,  taking  receipt 
therefor. 

Hist.      '03,    p.    188,    part  of   §  20  ;   am.    '05.   p.   257,  Cross  ref.      Auditor's    duty    to    prescribe   form    of 

part  of  §21;  am.  R.   C   part  of   §7181;  am.   '09,   p.  receipts  for    license    moneys:      §  104a.      Printing    of 

85,    H.    B.    207,    part   of    §18,    reenacted    '11,    c.    62,  blanks:  §108. 
part  of  §  7,  p.   181  ;  time  of  taking  effect  omitted. 

117:18.  Same:  Stubs.  All  licenses  shall  be  printed  as  directed  by 
the  state  auditor  with  two  stubs,  one  stub  to  be  retained  by  the  person 
issuing  such  license  and  the  other  to  be  returned  to  the  state  fish  and  game 
warden.     ['11,  c.  62,  part  of  §  5,  p.  178.] 

Hist.  (See  '03,  p.  188,  part  of  §  8.)  '05,  p.  257,  of  §  8;  am.  '11,  c.  62,  part  of  §  5,  p.  178.  reenacted 
part  of   §  8  ;   am.   '07,  p.   112,   part  of   §  6,   reenacted  17,   c.   56,  part  of   §  6,   p.    162. 

R.  C.  part  of  §  7180  ;  am.  '09,  p.  85,  H.  B.  207,  part 

117:19.      Same:     Synopsis  of  law.      Such  licenses  shall  have  printed  | 

on  the  back  thereof  a  short  synopsis  of  this  chapter.     ['03,  p.  188,  part  §  8.] 

Hist.  '03,  p.  188,  part  of  §  8,  reenacted  '05,  p.  H.  B.  207,  part  of  §  8,  reenacted  '11,  c.  62,  part  of 
257,  part  of  §  8,  reenacted  '07,  p.  112,  part  of  §  6,  §  5,  p.  179,  reenacted  '17,  c.  56,  part  of  §  6,  p.  162. 
reenacted  R.  C.  part  of  §  7180,  reenacted  '08,  p.  85, 

117:20.  Expiration.  All  licenses  under  the  provisions  of  this  chap- 
ter shall  expire  on  the  31st  of  March  next  following  the  date  of  their  issue. 
['09,  p.  85,  H.  B.  207,  part  of  §  8.] 

Hist.      '03,    p.    188,    part   of    §  8  ;    am.    '05,    p.    257,        of   §  8,  reenacted  '11,  c.   62,  part  of   §  5,  p.   179,   re- 
part  of   §  8,   reenacted   '07,   p.   112,   part  of   §  6;  am.        enacted  '17,  c.   56,  part  of  §  6,  p.   162. 
R.  C.  part  of  §  7180  ;  am.  '09,  p.  85,  H.  B.  207,  part 
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117:21.  Distribution  and  sale.  The  state  fish  and  game  warden 
shall  send  by  registered  mail,  or  deliver  in  person,  taking  receipt  therefore, 
to  each  deputy  warden  of  the  state,  such  licenses  and  shipping  permits  as 
he  may  deem  necessary.     ['11,  c.  62,  part  of  §  7,  p.  181.] 

He  shall  charge  such  persons  with  the  full  value  thereof,  and  such  per- 
sons shall  be  responsible  for  all  sums  received  by  them  from  the  sale  of 
such  licenses  as  well  as  for  the  return  of  all  unsold  licenses  and  shall  be 
liable  upon  their  official  bonds,  and  should  any  person  fail  to  account  for 
the  same  any  sum  remaining  due  by  reason  of  such  failure  may  be  recov- 
ered from  such  person  or  his  bondsmen  in  a  civil  action. 

Hist.  First  paragraph:  (See  '03,  p.  188,  part  of  y/\  18 ;  am.  '11,  c.  62,  part  of  §7,  p.  181.  Second 
§  20)  '05,  p.  257,  part  of  §  21,  reenacted  R.  C/  paragraph:  '11,  c.  62,  part  of  §  5,  p.  179,  reenacted 
part   of    §  7181  ;    am.    '09,   p.   85,    H.    B.    207,   part   of        '17,  c.  56,  part  of  §  6,  p.  162  ;  am.  and  compiled. 

117:22.  Issuance  and  sale.  It  shall  be  the  duty  of  such  deputies 
to  issue  such  licenses  and  shipping  permits  as  may  be  applied  for.  ['11, 
c.  62,  part  of  §  7,  p.  181.] 

Hist.  '05,  p.  257,  part  of  §  21,  reenacted  R.  C. 
$  7181  ;  am.  '09,  p.  85,  H.  B.  207,  part  of  §  18  ;  am. 
'11.  c.  62,  part  of  §  7,  p.  181. 

117:23.  Officer  can  not  issue  other  receipt.  It  shall  be  a  misde- 
meanor for  any  such  officer  to  issue  a  receipt  in  lieu  of  such  license.  ['09, 
p.  85,  H.  B.  207,  part  of  §  8.] 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  8,  reenacted 
'11,  c.  62,  part  of  §  5,  p.  177,  reenacted  '17,  c.  56, 
lart  of  §  6,  p.  159. 

117:24.  Commissions.  All  persons  authorized  to  sell  licenses,  except 
the  state  fish  and  game  warden,  his  chief  deputy,  assistant  chief  deputies 
and  clerk  shall  be  entitled  to  receive  a  commission  of  20  per  cent  upon  all 
licenses  amounting  to  less  than'  $5  and  a  commission  of  10  per  cent  upon 
all  licenses  amounting  to  $5  or  more,  to  be  retained  by  them  as  compensa- 
tion for  the  sale  of  such  licenses.     ['11,  c.  62,  part  of  §  5,  p.  179.] 

Hist.      (See  '03,   p.   188,   §9,   and   '05,   p.   257,   part        $8;    am.    '11,    c.    62,    part   of    §5,    p.    179,    reenacted 
of    §  8)    '07,    p.    112,    part    of    §  6,    reenacted    R.    C.         '17,  c.   E6,   part  of  §  6,   p.   162. 
part   of    §7180;    am.    '09,   p.   85,   H.    B.    207,    part   of 

117:25.  Reports  of  sales.  All  persons  authorized  under  this  chapter 
to  issue  rod  and  gun  licenses  and  shipping  permits  shall  make  a  report  to 
the  state  fish  and  game  warden  from  whom  they  receive  their  blank  licenses 
and  shipping  permits,  stating  the  number  of  resident  licenses  sold  at  $1 ; 
number  of  nonresident  licenses  sold  at  $2 ;  number  of  nonresident  licenses 
sold  at  $5 ;  number  of  nonresident  licenses  sold  at  $25 ;  and  shall  deposit 
with  the  state  fish  and  game  warden  all  moneys  received  from  the  sale  of 
licenses,  fines  or  other  moneys  belonging  to  the  fish  and  game  fund,  on 
the  1st  day  of  each  month. 

Hist.  '05,  p.  257,  part  of  §  21,  reenacted  R.  C.  §18;  am.  '11,  c.  62,  part  of  §7,  p.  182;  "he" 
part   of    §  7181  ;    am.    '09,    p.    85,    H.    B.    207,    part  of        changed   to   "they"  ;   "his"   changed   to  "their." 

117:26.      State  fish  and  game  warden's  monthly  report  of  licenses. 

On  the  15th  day  of  each  month,  the  state  fish  and  game  warden  shall  make 
a  report  to  the  state  auditor  showing  the  number  of  blank  licenses  received 
from  the  state  auditor  by  the  state  fish  and  game  warden,  and  the  number 
issued  by  different  officers  authorized  to  issue  the  same,  and  shall  deposit 
with  the  state  treasurer  all  moneys  received  by  him  belonging  to  the  state 
fish  and  game  fund. 

Hist.  '05,  p.  257,  part  of  §21;  am.  R.  C.  part  am.  '11,  c.  62,  part  of  §7,  p.  182;  "and  the"  added 
of   S7181;   am.   '.09,   p.   85,    H.    B.   207,   part  of   %  18 ;        i.efore    'number." 

117:27.  Disposition  of  unsold  licenses.  All  persons  to  whom  blank 
licenses  or  permits  shall  have  been  delivered,  as  herein  provided,  shall, 
at  the  expiration  of  their  term  of  office,  or  upon  demand  by  the  state  fish 
and  game  warden,  turn  over  and  deliver  to  said  state  fish  and  game  war- 
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den  all  mutilated  and  unsold  licenses  or  permits,  and  the  state  fish  and 
game  warden  shall,  in  turn,  on  or  before  the  31st  day  of  March  in  each  year, 
turn  over  and  deliver  to  the  state  auditor  all  mutilated  and  unsold  licenses 
and  permits,  and  each  of  said  officers  shall  be  held  responsible  for  all  of 
such  mutilated  or  unsold  licenses  and  permits  not  so  turned  over  and  de- 
livered.    ['11,  c.  62,  part  of  §  7,  p.  182.] 

Hist.     '11,  c.   62,  part  of  §  7,  p.   182. 

117:28.  Officials  neglecting  to  account.  Any  officer  who  shall  refuse 
or  neglect  to  turn  over,  as  herein  provided,  any  moneys  collected  or  author- 
ized to  be  collected  under  the  provisions  of  this  chapter,  or  who  shall  fail, 
neglect  or  refuse  to  turn  over  and  deliver  all  mutilated  and  unsold  licenses 
and  permits,  shall  be  guilty  of  a  misdemeanor.  Any  such  officer,  upon 
conviction,  shall  immediately  be  removed  from  office.  ['11,  c.  62,  §  8,  p.  182.] 

Hist.  '03,  p.  188,  §  22,  reenacted  '05,  p.  257, 
§  22,  reenacted  R.  C.  $  7182  ;  am.  '09,  r>.  86,  H.  B. 
207,    *  19  ;   am.    'Jl,   c.   62,    §  8,   p.    182. 

ARTICLE    3. 
LICENSES  TO  FISH  AND  HUNT. 

117:29.  Fishing  and  hunting  without  license  unlawful.  It  shall  be 
unlawful  for  any  person  or  persons,  subject  to  the  exceptions  hereinafter 
contained,  to  hunt,  trap  or  angle  for  or  kill  or  take  any  of  the  wild  animals, 
birds  or  fish  of  this  state  or  have  in  his  possession  for  the  purpose  of  hunt- 
ing, any  shotgun,  rifle  or  other  firearms  other  than  side  arms  while  in  the 
field  or  forest  in  the  state  of  Idaho  without  first  having  procured  a  license 
as  hereinafter  provided.     ['17,  c.  56,  part  of  §  6,  p.  159.] 

Hist.      '03,    p.    188,    part   of    §8,    reenacted    '05,   p.  Cross    ref.      Hunting    on    inclosed    lands:     §§  1554, 

257,    part    of    §  8  ;    am.    '07,    p.    112,   part  of   §6,    re-        1554a.     Trespassing  upon   private   parks:    117:133. 
enacted  R.  C  §  7180  ;  am.  '09,  p.  85,  H.  B.  207,  part 
of   S  8  ;  am.    '11,  c.   62,   part  of   §  5,  p.   177;  am.   '17, 
c.  56,  part  of   S  6,   p.   159. 

117:30.  Exceptions.  All  female  persons  and  all  children  under  the 
age  of  12  years,  residents  of  the  state  of  Idaho,  may  take  fish  and  all  vet- 
erans of  the  Civil  war  may  take  fish  and  game  under  the  provisions  of 
this  chapter  without  procuring  a  license  as  provided  by  this  chapter.  ['17, 
c.  56,  part  of  §  6,  p.  162.] 

Hist.      '03,    p.    188,    part   of    §  8  ;    am.    '05,    ;>.    257,        207,  part  of  §  8  ;  am.  '11,  c.  62,  part  of  §5,   p.   179; 
part   of    §  8,    reenacted    '07,    p.    112,    part   of    $  6,   re-        am.    '17,   c.   56,   part  of   S  6,   p.    162. 
enacted  R.   C.  part  of  §  7181  ;  am.   '09,   p.  85,  H.   B. 

117:31.  Children  not  permitted  to  hunt.  It  shall  be  unlawful  for 
any  person  under  the  age  of  12  years  to  have  in  his  possession  any  shot- 
gun, rifle  or  other  firearms  while  in  the  field  or  forest  or  in  any  tent,  camp, 
auto  or  any  other  vehicle  in  the  state  of  Idaho.     ['17,  c.  56,  §  6,  p.  159.] 

Hist.      '17,   c.   56,    §  6,   p.    159. 

117:32.  Resident  rod  and  gun  license.  Any  citizen  or  bona  fide  resi- 
dent over  the  age  of  12  years  who  has  been  such  for  a  period  of  six  months 
past  preceding  the  application  for  a  license  upon  the  payment  of  $1  to  the 
state  fish  and  game  warden  or  to  any  deputy  warden  shall  be  entitled  to 
receive  from  the  officer  to  whom  such  payment  is  made  a  rod  and  gun 
license  which  shall  permit  such  person  to  pursue,  hunt  and  kill  any  of  the 
game  animals  or  birds  mentioned  in  this  chapter  during  the  time  when 
it  shall  be  lawful  to  kill  the  same  in  any  of  the  counties  of  this  state,  sub- 
ject to  the  limitations  as  to  the  number  of  each  kind  of  animals  or  birds 
provided  herein,  and  to  catch  fish  with  a  hook  and  line  according  to  the 
provisions  of  this  chapter.  Such  license  shall  not  be  transferred  to  any 
other  person.     ['17,  c.  56,  part  of  §  6,  p.  159.] 

Hist.      '03,    p.    188,    part   of    §  7  ;    am.    '05,    p.    257,        S  8  ;  am.   '11,   c.   62,  part  of   §5,  p.    177;  am.   '17,   c. 
part  of  §  8  ;  am.  '07,  p.   112,  part  of  §  6  ;  am.  R.  C        56,  part  of  S  6,  p.   159. 
part   of    §7180;    am.    '09,    p.    85,    H.    B.    207,    part   of 
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117:33.  Nonresident  or  alien  fishing  license.  Any  person,  regard- 
less of  age  or  sex,  who  is  a  nonresident  of  the  state  of  Idaho  or  an  alien 
shall,  upon  the  payment  of  $5  to  the  state  fish  and  game  warden  or  any 
deputy  warden,  be  entitled  to  receive  from  the  officer  to  whom  such  pay- 
ment is  made  a  nonresident  fishing  license,  which  license  shall  permit  the 
holder  thereof  to  catch  fish  with  hook  and  line  only,  as  provided  in  this 
chapter.     ['17,  c.  56,  part  of  §  6,  p.  161.] 

Hist.      (See    '03,    p.    188,    part  of    §  8)    '05,   p.    257,        part  of  *  8  ;  am.   '11,   c.  62,  part  of  §  5,  p.   178;  am. 
part  of   §  8  ;   am.    '07,  p.   112,   part  of   §  6,   reenacted        '17,   c.   56,  part  of   §  6,  p.   161. 
R.    C.    part    of    §  7180  ;    am.    '09,    p.    85,    H.    B.    207, 

117:34.  Nonresident  bird  license.  Any  person,  regardless  of  age  or 
sex,  who  is  a  nonresident  of  the  state  of  Idaho,  shall,  upon  payment  of 
$7.50  to  the  state  fish  and  game  warden  or  any  deputy  warden,  receive  a 
nonresident  bird  license  which  shall  permit  such  person  to  pursue,  hunt 
or  kill  such  number  of  each  kind  of  birds  as  herein  mentioned  during  the 
time  in  each  year  when  it  shall  be  lawful  to  kill  such  birds. 

Hist.  '03,  p.  188,  part  of  §  8  ;  am.  '05,  p.  257,  part  of  S  8  :  am.  '11,  c.  62,  part  of  §  5,  p.  178;  am. 
part  of  §  8  ;  am.  '07,  p.  112,  part  of  §  6,  reenacted  '17,  c.  56,  part  of  §6,  p.  160  ;  "state"  added  before 
R.    C.    part    of    §7180;    am.    '09,    p.    85,    H.    B.    207,        "fish  and  game   warden." 

117:35.  Alien  bird  license.  Any  person  who  is  an  alien  and  who 
desires  to  have  a  shotgun  in  his  possession  while  in  the  field  or  forest  or 
any  tent  or  camp  in  the  state  of  Idaho  shall,  upon  payment  to  the  state 
fish  and  game  warden  or  any  deputy  game  warden  of  the  sum  $7.50,  be 
entitled  to  receive  from  such  officer  to  whom  payment  is  made  a  nonresi- 
dent or  alien  bird  license,  which  shall  permit  such  person  to  have  such 
firearm  in  his  possession  and  to  pursue,  hunt  or  kill  such  number  of  each 
kind  of  birds  as  herein  mentioned  during  the  time  in  each  year  when  it 
shall  be  lawful  to  kill  such  birds,  as  provided  in  this  chapter.  ['17,  c.  56, 
part  of  §  6,  p.  160.] 

c.    62,    part   of    §  5,    p.    178)    '17,    c.    56,    part   of    §  6, 
P.    160. 


Hist.  (See  '03,  p.  188,  part  of  §  8  ;  '05,  p.  257, 
part  of  !j8;  '07,  p.  112,  part  of  §  6  ;  R.  C.  part  of 
|  7180;   '09,   p.   85,   H.   B.   207,    part  of   §  8  ;  am.   '11, 


117:36.  Nonresident  big  game  license.  Any  person,  regardless  of 
age  or  sex,  who  is  a  nonresident  of  the  state  of  Idaho,  shall,  upon  the  pay- 
ment of  $25  to  the  state  fish  and  game  warden  or  any  deputy  game  warden, 
receive  a  nonresident  big  game  license  which  shall  permit  such  person  to 
pursue,  hunt  or  kill  such  number  of  each  kind  of  big  game  as  permitted  in 
this  chapter,  during  the  time  in  such  current  year  when  it  shall  be  lawful 
to  kill  such  animals.  Such  license  shall  state  the  name  and  place  of  resi- 
dence of  the  holder  thereof  and  shall  not  be  transferred  to  any  other  person. 

Hist.  (See  '03,  p.  188,  part  of  §  8)  '05.  p.  257,  of  §  8  ;  am.  '11,  c.  62,  part  of  §  5,  p.  177  ;  am. 
part  of  §  8  ;  am.  '07,  p.  112,  part  of  §6,  reenacted  '17,  c.  56,  part  of  §6,  p.  160;  "state"  added  before 
R.  C.  part  of  §  7180;  am.  09,  p.  85,  H.  B.  207,  part         "fish  and  game  warden." 

117:37.  Alien  big  game  license.  Any  person  who  is  an  alien  who 
desires  to  have  a  rifle  in  his  possession  while  in  the  field  or  forest  or  in 
any  tent  or  camp  in  the  state  of  Idaho  shall,  upon  payment  to  the  state 
fish  and  game  warden  or  any  deputy  warden  of  the  sum  of  $25,  be  entitled 
to  receive  from  such  officer  to  whom  payment  is  made  a  nonresident  or 
alien  big  game  license,  which  license  shall  permit  such  person  to  have  such 
firearm  in  his  possession  and  to  pursue  and  hunt  or  kill  such  number  of 
each  kind  of  big  game  as  hereinafter  provided  during  the  time  in  such 
current  year  when  it  shall  be  lawful  to  kill  such  animals.  Such  license 
shall  state  the  name  and  place  of  residence  of  the  holder  thereof  and  shall 
not  be  transferred  to  any  other  person.     ['17,  c  56,  part  of  §  6,  p.  160.] 

Hist.      (See    '03,    p.    188,    part  of    §  8  ;    '05,   p.    257,        c.    62,    part   of    §5,    p.    177;    am.    '17,   c.    56,    part  of 
part  of   §  8  ;   '07,   p.    112,  part  of  §  6  ;  R.  C.  part  of        $  6,   p.    160. 
S  7180)    '09,   p.    85,   H.   B.   207,   part  of   §  8  ;  am.   '11, 

117:38.  Form  of  license.  All  licenses  shall  be  substantially  in  the 
following  form,  to  wit : 
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Hist.      '03,    p.    188,    part   of    §  8  ;    am.    '05,    p.    257,        §8;    am.    '11,    c,    62,    part    of    §5,    p.    178;    am.    '17, 
part  of   8  8,  reenacted   '07,   p.    112,   part  of   §  6  ;   am.        c.   56,    part  of   §  6,   p.    161. 
R.  C.  part  of  §  7180  ;  am.  '09,  p.  85,  H.  B.  207,  part  of 

117 :39.  Penalty  for  false  certificate.  Any  person  certifying  falsely 
to  the  foregoing-  statement  shall  be  guilty  of  a  misdemeanor.  ['11,  c.  62, 
part  of  §  5,  p.  178.] 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  8  ;  am.  '11, 
c.  62,  part  of  §  5,  p.  178,  reenacted  '17,  c.  56,  part 
of  §  6,  p.    162. 

117:40.  Inspection  of  license.  Upon  the  request  of  the  state  fish 
and  game  warden  or  his  deputies  such  license  must  be  produced  for  in- 
spection.    ['17,  c.  56,  part  of  §  6,  p.  159.] 

Hist.      '03,    p.    188,    part   of    §  8,   reenacted   '05,    p.        B.   207,    part  of   §  8  ;   am.   '11,   c.   62,   part  of   §  5,   p. 
"57,   part  of  §  8,   reenacted   '07,   p.   112,    part  of    §  6,         177;  am.  '17,  c.  56,  part  of  §  6,  p.   159. 
reenacted   R.    C.   part  of    §7180;   am.    '09,   p.   85,    H. 

117:41.  Penalty  for  fishing  or  hunting  without  license:  Any  person 
violating  any  of  the  provisions  of  this  article  shall  be  guilty  of  a  misde- 
meanor. 

Hist.       (See    '03,    p.    188,    §  18,    reenacted    '05,    p.        am.    '09,   p.    85,   H.   B.   207,    §  17)    '17,   c.    56,   part  of 
'257,    S  19;   am.   '07,   p.    112,    §12;  am.    R.  C.    §7199;        §  6,    p.    159;    phraseology    slightly    changed. 

ARTICLE   4. 
LICENSES  TO  SELL  AND  SHIP  FISH. 

117:42.  Selling  fish  without  permit  unlawful.  It  shall  be  unlawful 
for  any  person  to  sell,  offer  or  expose  for  sale  or  have  in  his  possession 
for  the  purpose  of  selling  or  offering  for  sale  any  fish  taken  in  the  waters 
of  this  state  without  securing  a  permit  so  to  do  from  the  state  fish  and 
game  warden,  as  herein  provided. 

Hist.      '03,    p.    188,    part   of    §  9,    reenacted    '05,    p.  165  ;   compiled    from   '17,   c.    56,   part   of    §  3,   p.    154, 

257,   part  of   §  9,   reenacted   '07,   p.    112,   part  6f   §  7,  and  part  of  §  7,  p.   165. 

reenacted  R.  C.  part  of  §7184,  reenacted  '09,   p.  85.  Cited.      s     v    Doian    (i905)    11   I.   256,   81   P.   640; 

H.   B.   20/,  part  of  §9     reenacted     11,   c.  62,   part  of  Sherwood  v.  Stephens  (1907)   13  I.  399,  90  P.  345. 
S  6,    p.    181,    reenacted    '17,    c.    56,    part    of    §  7,    p. 

117:43.  Shipping  fish  without  permit  unlawful.  It  shall  be  unlawful 
for  any  person,  railroad  company,  express  company,  transportation  com- 
pany, stage  company,  or  other  common  carrier  to  receive  for  shipment, 
to  transport  or  to  have  in  possession  any  fish  taken  in  the  waters  of  this 
state,  without  first  securing  and  having  in  possession  a  duplicate  of  the 
shipping  permit  hereinafter  described. 

Hist.      '03,    p.    188,    part  of    §  10  ;   am.    '05,   p.   257,        §  10  ;    am.    '17,   c.    56,    part  of   §  8,    p.    166  ;   compiled 
part  of  §10;  am.   '07,   p.    112,  part  of   §8,   reenacted        from    '17,    c.    56,    part   of    §§3,    8,   pp.    153,    166. 
R.    C    §7194;    am.    '09,    p.    85,    H.    B.    207,    part   of  Cited:     S.  v.  Dolan   (1905)   11  I.  256,  81  P.  640. 

117:44.  Lawful  sales  and  shipments.  It  shall  be  lawful  to  sell  or 
ship  only  the  fish  for  which  express  provision  is  made  in  this  article,  upon 
the  issuance  of  a  permit  therefor,  as  hereinafter  provided,  but  it  shall  be 
unlawful  so  to  do  without  first  having  obtained  said  permit. 

Hist.      (See  '07,  p.   112,    §  8,   reenacted  R.    C   part  regulation    of    the    public's    right    in    such    fish    and 

of  §7185;  am.  '09,  p.  85,  H.   B.  207,   §4)      Compiled  game,   even    to   the   extent   of  restricting  the   use   of 

from    '17,   c.    56,    part  of    §§  3,   7,   pp.   152,    165.  or   right  of   property   in  the  game  after  it  is   taken 

Restrictions  on   use  lawful:      It  is  within  the   po-  or   killed       Sherwood   v.    Stephens    (1907)    13    I.    399, 

lice   power  of   the    legislature  to  enact   such   general  ^  *  •   ^45. 
laws    as    may    be    necessary    for    the    protection    and 

117:45.  Same:  Fish  from  private  ponds.  The  owner  or  owners  of 
private  parks  or  ponds  or  any  other  person  or  persons  may  barter  or  sell 
any  kind  of  fish  raised  or  grown  in  such  private  fish  parks  or  ponds,  except 
native  or  mountain  trout.     ['17,  c.  56,  part  of  §  3,  p.  152.] 

Hist.      (See  '03,  p.   188,  part  of  §  3,  reenacted  '05,  Cited:      Sherwood    v.    Stephens    (1907)     13    I.    399, 

p.    257,    part    of    §  3)    '07,    p.    112,    part    of    §  3,    re-        90  P.   345. 
enacted    R.    C.    §  7185,    reenacted    '09,    p.    85,    H.    B. 
207,  part  of  §  4  ;  am.  '17,  c.  56,  part  of  §  3,  p.   152. 

117:46.      Same:      Fish  from  private  ponds  established  before   1903. 

In  cases  where  private  parks  or  ponds  have  been  established  upon  lands 
and  waters  where  wild  game  and  food  fishes  naturally  abound,  prior  to 
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January  1,  1903,  the  state  fish  and  game  warden  may,  in  his  discretion, 
upon  an  investigation,  issue  permits  and  allow  the  owners  of  said  ponds 
to  sell  fish  from  said  ponds  not  prohibited  by  this  chapter. 

Hist.      '07,    p.    112,    part    of    §  3,    reenacted    R.    C.        "state    game    warden"    changed    to    "state    fish    and 
part  of  §  7185,  reenacted  '09,  p.  85,  H.  B.  207,  part        game  warden." 
of    §  4,    reenacted    '17,    c.    56,    part    of    §  3,    p.    153 ;  * 

117:47.      Same:      Bear   lake   trout,   Pend   cPOreille   and    Priest   lake 

whitefish.  Bear  lake  trout,  Pend  d'Oreille  whitefish  and  Priest  lake  white- 
fish  lawfully  taken  in  accordance  with  the  provisions  of  this  chapter,  may 
be  sold.     ['17,  c.  56,  part  of  §  3,  p.  153.] 

Hist.     '09,   p.  85,  H.   B.   207,  part  of  §  4  ;  am.   '17, 
c.    56,    part   of   §  3,   p.    153. 

117:48.  Same:  Whitefish  and  sturgeon.  It  shall  be  lawful  for  any 
person  or  persons,  company  or  corporation  to  sell  or  ship  whitefish  or 
sturgeon.     ['17,  c.  56,  part  of  §  7,  p.  165.] 

Hist.     '17,  c.   56,   part  of   §  7,   p.    165. 

117:49.  Mountain  trout  protected.  Nothing  in  this  article  shall  be 
construed  so  as  to  permit  any  person  to  barter  or  sell  at  any  time  of  the 
year  any  native  or  mountain  trout,  whether  raised  in  private  parks  or 
ponds  or  in  any  other  waters  within  the  state,  except  Bear  lake  trout. 

Hist.  (See  '05,  p.  257,  §  4)  '07,  p.  257,  part  of  H.  B.  207,  part  of  §  4,  reenacted  '17,  c.  56,  part 
S  3,   reenacted  R.   C.   part  of   §  7185  ;  am.    '09,   p.  85,        of   §  3,   p.    152  ;  compiled. 

117:50.  Affidavit  from  private  pond  owner:  The  owner  or  owners 
of  private  fish  parks  or  ponds  shall,  before  selling  any  fish  from  the  same, 
make  application,  showing  the  state  fish  and  game  warden  by  affidavit 
describing  accurately  such  pond  or  ponds,  where  located,  when  such  pond  | 

or  ponds  were  started  and  stocked  with  fish,  from  whence  the  fish  were  pro- 
cured, the  kind  of  fish  to  be  sold  or  shipped,  the  railroad  station  from  which 
he  desires  to  ship  such  fish,  and  upon  a  satisfactory  showing  being  so  made 
to  the  state  fish  and  game  warden  that  such  private  park  or  pond  is  in 
fact  a  private  park  or  pond,  within  the  meaning  of  this  chapter,  and  the 
fish  desired  to  be  shipped  have  been  raised  in  such  pond,  and  upon  the 
payment  of  the  fee  the  state  fish  and  game  warden  shall  issue  to  the  owner 
or  owners  of  such  private  park  or  pond  a  permit  to  ship  such  fish. 

Hist.      '07,    p.    112,    part    of    §  3,    reenacted    R.    C.        game    warden"    changed    to    "state    fish    and    game 
part  of   §7185;   am.    '09,    p.   85,    H.    B.    207,   part  of        warden";    "sum   of   $10"   changed  to   "fee." 
§  4  ;    am.    '17,    c.    56,    part    of    §  3,    p.    152  ;    "state 

117:51.  Form  of  permit.  A  permit  issued  under  the  provisions  of 
this  article  must  contain  the  date  when  issued,  to  whom  issued,  the  num- 
ber, the  name  and  location  of  the  park  or  pond,  if  any,  from  whence  the 
fish  are  to  be  shipped  and  also  the  station  from  which  the  shipments  are 
to  be  made.  All  permits  shall  continue  in  force  from  the  date  of  issuance 
until  the  31st  day  of  March  following  their  issue. 

Such  permits  shall  be  issued  in  triplicate,  one  copy  to  be  given  to  the 
seller  or  shipper,  one  to  the  railroad  or  express  agent  at  the  station  from 
which  the  shipments  are  to  be  made  and  the  third  copy  to  be  placed  on 
file  in  the  state  fish  and  game  warden's  office.  A  copy  of  the  bill  of  lading 
for  each  and  every  shipment  must  be  delivered  or  mailed  by  the  shipper  • 

to  the  state  fish  and  game  warden  on  the  day  the  shipment  is  made. 

Hist.  '07,  p.  112,  part  of  §  3,  reenacted  R.  C.  whitefish  and  sturgeon  on  authority  of  general  ref- 
part  of  §7185;  am.,  '09,  p.  85,  H.  B.  207,  part  of  erence ;  "if  any"  added  after  "pond";  "state  game 
§  4;   am.   '17,   c.    56,   part  of   §  3,  p.   153;   applied  to        warden"   changed  to  "state  fish  and  game  warden." 

117 :52.  Fee  for  permit.  The  state  fish  and  game  warden  shall  charge 
for  such  permit  the  sum  of  $10,  to  be  turned  into  the  state  fish  and  game 
fund. 

Hist.  '07,  p.  112,  part  of  §3,  reenacted  R.  C.  '17,  c.  56,  part  of  §3,  p.  153;  '17,  c.  56,  part  of 
part  of  §  7185  ;  am.  '09,  p.  85,  H.   B.  207,  reenacted        S  7,    p.    165  ;    compiled. 
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117:53.  Revocation.  Any  permit  may  be  revoked  at  any  time  by 
the  state  fish  and  game  warden  where  he  has  knowledge  that  native  or 
mountain  trout  have  been  sold,  or  for  any  other  good  cause. 

Hist.  '07,  p.  112,  part  of  §  3,  reenacted  R.  C. 
part  of  §  7185;  am.  '09,  p.  85,  H.  B.  207;  am.  '17, 
c.   56,   part  of  §  3,  p.    153  ;  compiled. 

117:54.  Penalty  for  selling  whitefish  or  sturgeon.  Any  person  or 
persons,  company  or  corporation  selling,  offering  for  sale,  shipping  or  ten- 
dering for  shipment  any  whitefish  or  sturgeon  without  first  securing  such 
permit  shall  be  guilty  of  a  misdemeanor.     ['17,  c.  56,  part  of  §  7,  p.  165.] 

Hist.      '17,   c.   56,    part  of   §  7,   p.    165. 

117:55.  Penalties  for  other  violations.  Any  person  or  persons,  com- 
pany or  corporation,  agent  or  emploj^ee  who  shall  violate  any  of  the  pro- 
visions in  regard  to  the  sale  or  shipment  of  fish  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not  less  than  $25  and 
not  more  than  $100  for  each  offense,  or  imprisoned  in  the  county  jail  for 
a  period  of  not  less  than  10  days  nor  more  than  60  days,  or  may  be  pun- 
ished by  both  such  fine  and  imprisonment. 

Hist.      '07,    p.    112,    part   of    §  12,    reenacted    R.    C.         S  17  ;  am.   '17,  c.  56,  part  of  §  10,  p.  168  ;  "imprison- 
part   of    §  7199  ;   am.    '09,    p.    85,    H.    B.    207,    part   of        merit"  changed  to  "imprisoned." 

117:56.  Forfeiture  of  permit.  Any  person  convicted  of  selling  or 
shipping  fish  in  violation  of  the  provisions  of  this  chapter  shall  forfeit  his 
permit  therefor. 

Hist.      '07,    p.    112,    part    of    §12,    reenacted    R.    C.         of    §17,    reenacted    '17,    c.    56,    part   of    §10,    p.    168; 
part  of  §  7199,  reenacted  '09,  p.   85,   H.  B.  207,  part        rewritten. 

ARTICLE  5. 
LICENSES  TO  SELL  AND  SHIP  BIG  GAME. 

117:57.  Traffic  in  game  animals  unlawful  without  permit.  It  shall 
be  unlawful  for  any  person  or  persons  or  any  corporation  or  company  or 
agent  or  employee  of  such  company  or  corporation  to  sell  or  keep  or  offer 
for  sale  or  have  in  his  or  its  possession  for  the  purpose  of  selling,  any  part 
or  parts  of  any  of  the  game  animals  mentioned  in  this  chapter,  except  the 
hides  and  heads,  and  they  may  be  sold  only  when  properly  accompanied  by 
an  affidavit  in  the  form  of  a  shipping  permit  showing  that  the  animals  were 
lawfully  killed,  and  no  person  or  corporation  shall  sell,  offer  to  sell  or 
have  in  his,  its  or  their  possession  for  the  purpose  of  selling  any  hides 
and  heads  in  excess  of  the  number  provided  for  in  this  chapter.  ['17, 
c.  56,  part  of  §  7,  p.  164.] 

Hist.      '03,    p.    188,    part   of    §  9,    reenacted    '05,    p.  to  hs.ve  in  his  possession  carcasses,  heads  or  antlers 

257,    part   of    §  9  ;    am.    '07,    p.    112,    part   of    §  7,    re-  of  game   animals  in   excess  of  the   number  provided 

enacted  R.   C.   part  of   §  7184  ;   am.   '09,  p.  85,  H.   B.  in   said  act,  the  game  warden  has  authority  to  take 

207,    part    of    §  9,    reenacted    '11,    c.    62,    part  of    §  6,  possession    of    game    animals,    or    any    part    thereof, 

p.    180;  am.   '17,  c.  56,   part  of   i?  7,  p.   164.  from   any   person   who  has  possession  thereof  in   ex- 

/-•*  a       o         n  I        'nnnn    11   T    occ    cm   r>    c*n  cess   of   the   number    prescribed   in   the    statute,    irre- 

Cited:     S.  v.  Dolan   (1905)    11  I.  256,  81  P.  640.  spective    of    the    question    as    to    where    the    animals 

Unlawful   possession  justifies  seizure:      Under  '05,  were    killed.      Binkley    v.    Stephens,    16    I.    560,    102 

p.  257,  §  9,   making  it  a  misdemeanor  for  any  person  P.    10. 

117:58.  Possession  under  license  lawful.  Every  person  who  shall 
have  procured  and  paid  for  a  license,  as  provided  for  in  this  chapter, 
shall  be  entitled  to  the  use  and  possession  of  the  whole  or  any  part  of  any 
animal  killed  in  accordance  with  the  provisions  of  this  chapter.  ['11, 
c.  62,  part  of  §  6,  p.  179.] 

Hist.      '03,    p.    188,    part   of    §  9  ;    am.    '05,    p.    257,         part  of   §  9  ;   am.    '11,   c.   62,   part   of   §6,    p.    179,   re- 
part  of   S  9,    reenacted   '07,   p.   112,   part  of    §  7  ;   am.        enacted   '17,   c.    56,   part   of   §  7,    p.    162. 
R.    C.    part    of    S  7184  ;    am.    '09,    p.    85,    H.    B.    207,  Cited.     s    v    DoIan    (1905)    n  j    256j  8l   p    64Q 

117:59.  Shipment  by  license  lawful  when  regulated.  Any  hunter 
who  shall  have  first  procured  a  license  as  herein  provided  shall  be  entitled 
to  keep  or  carry  or  ship  within  or  without  the  state  the  skins,  heads  or 
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horns  or  any  parts  of  animals  killed  in  compliance  with  the  provisions 
of  this  chapter  upon  complying-  with  the  provisions  of  this  article. 

lacted  '11,  c.  62,  part  of  S  6,  p.  179, 
'"  ;  compiled. 
81   P.   640. 


oi  this  chapter  upon  complying-  with  the  provisions  01  this  article. 

Hist.  '03,  p.  188,  part  of  §  9,  reenacted  '05,  p.  part  of  §  9,  reenacted  '11,  c.  62,  part  of 
257,  part  of  §3;  am.  '07,  p.  112,  part  of  §  7  ;  am.  reenacted  '17,  c.  56,  part  of  §  7,  p.  163: 
R.    C.    part   of    §7184;    am.    '09,    p.    85,    H.    B.    207,  Cited:     S.  v.  Dolan   (1905)    11  I.  256,  S 

117:60.  License  coupon  shipping  permit.  As  soon  as  any  such  ani- 
mal is  killed  such  person  must  detach  from  his  license  and  attach  to  the 
carcass  of  such  animal  the  appropriate  coupon  furnished  him  with  his 
license,  and  said  coupon  so  attached  shall  be  authority  to  the  railroad 
or  other  carrier  receiving  such  shipment  to  accept  the  same  for  shipment. 
['17,  c.  56,  part  of  §  7,  p.  163.] 

Hist.      '17.   c.   56,    part  of   S  7,   p.    163. 

117:61.  Reshipping  permit.  After  any  such  animal  or  portion  of 
animal  has  once  been  shipped  to  any  point  within  this  state  under  the 
authority  and  in  the  manner  hereinbefore  provided  and  the  consignee  or 
owner  thereof  desires  to  reship  the  same  to  any  point  within  or. without 
this  state  such  person  shall  procure  from  any  game  warden  or  deputy 
game  warden  a  permit  of  a  form  prescribed  by  the  state  fish  and  game 
warden,  authorizing  such  person  to  reship  any  animal  or  any  part  of  any 
animal  killed  in  compliance  with  the  provisions  of  this  chapter.  Such 
permit  may  be  procured  by  the  shipper  upon  a  sworn  statement  to  the 
officers  from  whom  he  obtains  the  permit  that  the  game  desired  to  be 
reshipped  was  not  procured  contrary  to  any  of  the  provisions  of  this 
chapter  and  that  the  same  has  once  been  shipped  under  the  provisions  of 
this  chapter.  Said  affidavit  shall  contain  the  number  and  date  of  the  owner's 
license  and  the  date  and  place  of  former  shipment  and  delivery.  Said 
form  of  affidavit  shall  be  printed  upon  the  permit  and  be  a  part  thereof 
The  officer  issuing  such  permit  shall  make  the  same  out  in  duplicate  and 
shall  at  once  transmit  a  copy  of  said  permit  to  the  state  fish  and  game 
warden  and  deliver  the  original  to  the  applicant,  which  original  shall 
accompany  the  shipment.     ['17,  c.  56,  part  of  §  7,  p.  163.] 


Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  9  ;  am.  "11. 
c.  62,  part  of  S  6,  p.  179;  am.  '17,  c.  56,  part  of 
§  7,  p.   163. 


117:62.  Fee  and  commission.  Such  officer  shall  be  entitled  to  charge 
a  fee  of  50  cents  for  such  permit  and  affidavit,  25  cents  to  be  retained  by 
said  officer  and  25  cents  to  be  accounted  for  to  the  state  fish  and  game 
warden  and  remitted  to  him  as  other  monevs  to  be  turned  into  the  game 
fund.     ['17,  c.  56,  part  of  §  7,  p.  163.] 


Hist.  '09,  p.  85,  H.  B.  207,  part  of  $  9  ;  am. 
'11,  c.  62,  part  of  S  6,  p.  180;  am.  '17,  o.  56,  part 
of   S  7,   p.   163. 


117:63.  Authority  to  administer  oath.  The  state  fish  and  game 
warden,  assistants  and  deputy  game  wardens  are  hereby  authorized  to 
administer  the  oath  required  in  connection  with  such  permit.  ['11,  c.  62, 
part  of  §  6,  p.  180.] 


Hist.  '09,  p.  85,  H.  B.  207,  part  of  §9;  am.  '11. 
c.  62,  part  of  §  6,  p.  180,  reenacted  '17,  c.  56,  part 
of    *  7,    p.    163. 


ARTICLE   6. 
TAXIDERMISTS'  LICENSES. 


117:64.  Taxidermist  must  procure  license.  Any  person  who  shall 
engage  in  or  is  at  the  present  time  engaged  in  or  conducting  any  taxi- 
dermist business,  as  the  term  is  generally  understood,  or  any  person  who 
conducts  a  business  for  the  purpose  of  mounting,  preserving  or  preparing 
any  of  the  dead  bodies  of  any  birds  or  animals  or  fish  or  any  part  thereof 
or  any  person  who  desires  to  mount,  preserve  or  prepare  for  preservation 
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any  of  the  dead  bodies  of  any  birds  or  animals  or  fish  or  any  part  thereof 
which  he  has  not  taken  or  killed  himself  in  compliance  with  the  provisions 
of  this  chapter,  must  first  obtain  from  the  state  fish  and  game  warden  a 
taxidermist's  license.     ['17,  c.  56,  part  of  §  7,  p.  164.] 

Hist.  *09,  p.  85,  H.  B.  207,  part  of  §  9  ;  am.  '11, 
c.    62,    part   of    §  6,    p.    180  ;    am.    '17,    c.    56,   part   of 

S  7,    p.    164. 

117:65.  Annual  license  fee.  The  state  fish  and  game  warden  shall 
charge  for  such  license  the  sum  of  $10,  to  be  turned  into  the  state  fish 
and  game  fund.  Such  license  shall  be  taken  out  annually  and  shall  ex- 
pire on  March  31  of  each  year. 

Hist.     '09,  p.   85,   H.   B.   207,  part  of  §  9  ;  am.   '11,        §7,    p.    165;    "state    game    fund"    changed   to    "state 
c.    62,    part  of    §  6,    p.    180  ;    am.    '17,    c.    56,    part   of        fish   and  game  fund." 

117:66.  Taxidermist's  monthly  report.  Every  taxidermist  shall,  on 
the  1st  day  of  each  month,  make  a  written  report  to  the  state  fish  and 
game  warden  of  all  the  articles  of  game,  the  kind  and  number  of  each,  by 
whom  owned  and '  the  residence  of  the  owner,  received  during  the  past 
month,  also  of  all  articles  having  been  shipped  during  this  time  and  to 
whom  and  where  shipped,  and  by  whom  and  the  owner's  address.  Such 
report  shall  be  made  upon  blanks  furnished  by  the  state  fish  and  game 
warden. 

Hist.  '09,  p.  85,  part  of  §  9  ;  am.  '11,  c.  62,  part 
of  8  6,  p.  180;  am.  '17,  c.  56,  part  of  §7,  p.  165; 
compiled. 

117:67.  Revocation  of  license.  Any  failure  to  make  report  as  re- 
quired by  the  preceding  section  shall  be  ground  for  the  revocation  of  the 
license. 

Hist.  '09.  p.  85,  part  of  §  9  ;  am.  '11,  c.  62,  part 
of  §  6,  p.  181,  reenacted  '17,  c.  56,  part  of"  §  7,  p. 
165  ;   compiled. 

117:68.  Possession  lawful  when  accompanied  by  permit.  A  person 
carrying  on  the  business  of  taxidermy  may  take  and  have  in  his  posses- 
sion the  heads  or  skins  of  birds  or  animals  for  the  purpose  of  preserving 
the  same,  when  such  heads  and  skins  are  accompanied  by  an  affidavit  and 
permit  snowing  that  they  were  taken  from  the  birds  or  animals  taken  or 
killed  in  compliance  with  the  provisions  of  this  chapter. 

Hist.      '03,    p.    188,    part   of    §  9,    reenacted    '05,    p.  p.    180,    reenacted    '17,    c.    56,    part    of    §  7,    p.    164  ; 

257,    part   of    |  9  ;    am.    '07,    p.    112,    part   of    §  7,    re-  phraseology   slightly   changed. 

enacted   R.   C    part  of   §7184;  am.   '09,  p.   85,   H.   B.  Cited.     s    v    Dolan  (1905)    n  j    256    81  p    640 

207,    part   of    S  9,    reenacted    '11,   c.    62,    part   of    §  6, 

117:69.  Unlicensed  taxidermy:  Penalty.  Any  person  who  shall 
engage  in  or  conduct  a  business  of  taxidermy  or  who  shall  mount,  pre- 
serve or  prepare  for  preservation  any  of  the  dead  bodies  of  any  animals, 
birds  or  fish  or  any  part  thereof  which  he  has  not  taken  or  killed  himself 
without  first  having  obtained  such  license,  or  who  shall  continue  in  such 
business  after  the  revocation  of  such  license  shall  be  guilty  of  a  misde- 
meanor.    ['17,  c.  56,  part  of  §  7,  p.  165.] 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  9,  reenacted 
'11,  c.  62.  part  of  §6,  p.  181;  am.  '17,  c.  56,  part 
of  S  7,  p.   165. 

117:70.  Possession  without  permit:  Penalty.  Any  person  engaged 
in  the  business  of  taxidermy  or  who  in  any  way  mounts  or  preserves  birds 
or  animals  or  any  portion  thereof  covered  by  the  provisions  of  this  chapter 
without  first  obtaining  from  the  person  from  whom  he  obtains  said  birds 
or  animals  or  any  portion  thereof  such  an  affidavit  and  permit  shall  be 
guilty  of  a  misdemeanor.     ['17,  c.  56,  part  of  §  7,  p.  164.] 

Hist.     '17,  c.  56,  part  of  §  7,  p.  164. 
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ARTICLE   7. 
GENERAL  PROVISIONS  RESTRICTING  POSSESSION  AND  USE  OP  FISH  AND  GAME. 

Regulation  under  police  power:  Ownership  acquired  in  game  or  fish  is  not  such  an  ownership 
as  one  acquires  in  chattels  or  lands,  hut  merely  a  qualified  ownership  ;  and  the  possession  of 
fish  and  game  is  at  all  times  subject  to  such  regulation  as  the  legislature  may  make,  subject  to 
constitutional   provisions,      Sherwood   v.   Stephens    (1907)    13  I.   399,   90   P.   345. 

117:71.  Sale  of  fish  and  game  restricted.  It  shall  be  unlawful  for 
any  person  or  persons,  company  or  corporation  or  agent  or  employee  of 
such  company  or  corporation  to  sell,  offer  or  expose  for  sale  or  have  in 
his,  its  or  their  possession  for  the  purpose  of  selling  or  of  offering  for 
sale  any  species  of  fish  or  birds  protected  by  this  chapter  or  any  part  of 
the  carcasses  of  any  of  the  protected  animals  mentioned  in  this  chapter, 
at  any  time  of  the  year,  except  as  otherwise  provided  in  this  chapter. 

Any  such  person  or  persons,  company  or  corporation,  agent  or  em- 
ployee having  in  his,  its  or  their  possession  any  of  the  protected  animals 
or  fish  herein  mentioned  for  the  purpose  of  selling  the  same  shall  be  guilty 
of  a  misdemeanor,  except  as  otherwise  provided  in  this  chapter. 

Hist.      '03,    p.    188,    part   of    §  9  ;    am.    '05,    p.    257,        of   §  9  :   am.   '11,  c.   62,   part  of   §  6,   p.   181;   am.  '17, 
tart  of   S  9  ;   am.   '07,   p.   112,    part  of   §  7,   reenacted        c.  56,  part  of  $  7,   p.   165  ;  compiled. 
R.  C.  part  of  g  7184  ;  am.  '09,  p.  85,  H.  B.  207,  part 

117:72.  Transportation  restricted.  It  shall  be  unlawful  for  any 
person  or  persons,  railway,  express  company,  stage  line  or  other  common 
carrier  or  any  of  their  agents  or  employees  to  transport  or  receive  or 
have  in  his,  its  or  their  possession  any  of  the  game  animals  or  birds  in 
this  chapter  mentioned  or  any  species  of  fish  protected  by  this  chapter 
for  the  purpose  of  transporting  the  same  out  of  the  state  or  from  any 
point  in  this  state  to  another  point,  except  as  and  in  the  manner  permitted 
by  this  chapter :  Provided,  That  nothing  in  this  chapter  shall  be  con- 
strued to  prevent  shipping  or  transporting  mounted  heads  or  stuffed 
birds  to  any  point  within  or  without  the  state  when  such  birds  or  animals 
were  not  taken  or  killed  in  violation  of  the  provisions  of  this  chapter. 

Hist.      '03,   p.   188,   §  10  ;  am.    '05,  p.   257,   $10  ;  am.         limited   exception   made  general   to  conform  to   other 
'07,    p.    112,    S  8,    reenacted    R.    C.    *j  7194  ;    am.    '09,         provisions   of   act. 
P.   85,   H.    B.   207,    §  10;   am.    '17,   c.   56,    §  8,   p.    166;  Cited:     S.  v.  Dolan   (1905)    11  I.  256,  81  P.  640. 

117:73.  Storage  restricted.  It  shall  be  unlawful  to  store  or  receive 
for  storage  any  fish  or  game  within  this  state  except  as  follows,  to  wit: 
During  the  open  season  for  such  game  or  fish  when  same  is  stored  by  the 
person  lawfully  in  possession  thereof,  and  it  shall  be  unlawful  for  any 
person  to  receive  such  game  or  fish  for  cold  storage,  unless  the  appropriate 
license  tag  is  attached  thereto,  without  first  receiving  from  the  owner  his 
affidavit  and  reshipping  permit  provided  for  elsewhere  in  this  chapter. 
['17,  c.  56,  part  of  §  9,  p.  166.] 

Hist.  '07,  p.  112,  part  of  §  11,  reenacted  R.  C. 
part  of  $7193;  am.  '09,  p.  85,  H.  B.  207,  part  of 
|  16  ;  am.  '17,  c.  56,  part  of  §  9,  p.  166. 

117:74.      Possession   during   closed    season   restricted:      Penalty.      It 

shall  be  unlawful  for  any  person  to  have  in  his  possession  any  game,  dead 
or  alive,  during  the  closed  season  for  such  game  except  as  hereinafter 
provided.  Any  person  having  in  his  possession  any  game,  dead  or  alive, 
during  such  closed  season,  shall  be  guilty  of  a  misdemeanor,  unless  the 
taking  of  such  game  has  been  authorized  by  the  state  fish  and  game 
warden. 

Hist.     '09,  p.  85,   H.  B.  207,  part  of  §  8,   reenacted        of   $  5,  p.   157  ;  "game  warden"  changed  to  "fish  and 
'11,    c.62,   part  of    §4.    P-    176  :    am-   '17>    c-    56«   part        .came   warden." 

117:75.  Penalty  for  unlawful  possession.  Any  person  who  shall 
have  in  his  possession  any  game,  fish  or  birds  taken  unlawfully  shall  be 
guilty  of  a  misdemeanor.     ['09,  p.  85,  H.  B.  207,  part  of  §  16.] 
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Hist.      '03,    p.    188,    part   of    §  17,    reenacted   '05,   p.  and    game    warden    cannot   be    sued    in    damages    for 

257,  part  of  §  17,  reenacted  '07,  p.  112,  part  of  §  11,  taking    game    animals    or    parts    thereof    from    any 

reenacted  R.  C.  part  of  §  7193  ;  am.  '09,  p.  85,  H.  B.  person    who   has   in   his   possession    more  than   he   is 

207,   part  of    §  16,    reenacted    '17,   c.    56,   part  of   §  9,  legally    entitled    to    possess.       Binkley    v.     Stephens 

P.    166.  (1909)    16   I.   560,    102   P.   10. 

Unlawful  possession  not  protected:     The  state  fish 

117:76.  Penalty  for  possession  of  carcasses.  Any  person  having  in 
his  possession  any  carcass,  hide,  pelt  or  other  portions  of  any  animal, 
bird  or  fish  protected  by  the  provisions  of  this  chapter  and  the  taking  or 
killing  of  which  is  prohibited  by  law  shall  be  guilty  of  a  misdemeanor. 
['17,  c.  56,  part  of  §  9,  p.  167.] 

Hist.      (See   '03,  p.   188,  part  of  §9,  reenacted   '05,  Cited:       Binkley    v.     Stephens     (1909)     16     I.    560, 

part  of   §9)    '17,   c.   56,  part  of  §9,   p.    167.  102   P.    10. 

ARTICLE  8. 
FISHING  REGULATIONS. 

117:77.  Fishing  with  net  or  spear  unlawful  generally.  It  shall  be 
a  misdemeanor  for  any  person  or  persons  to  catch  or  kill  any  species  of 
fish  whatever  in  any  streams,  rivers,  lakes,  reservoirs  or  waters  of  this 
state  with  any  seine,  net,  spear,  weir,  fence,  basket,  trap,  gill  net,  dip  net, 
or  any  other  contrivance,  except  as  hereinafter  provided.  ['09,  p.  85, 
H.  B.  207,  part  of  §  5.] 

enacted    R.   C.   part  of   §  7186  ;   am.    '09,   p.   85,   H.   B. 

207,    part   of    $  5,    reenacted   '11,    c.    62,    part  of    §  3, 

"74,   reenacted   '17,   c.   56,    part  of   §  4,   p.   154. 


H.  B.  207,  part  of  §  5.] 

Hist.      (See    R.    S.    §7193)    '93,    p.    157,    §12;    am.  enact 

"95,   p.   152,    §  12  ;   am.   '97,   p.    130,    §  10  ;  am.    '99,   p.  207, 

428,    §  17;  am.   '03,   p.   188,   part  of   §  4  ;  am.   '05,   p.  p.    17 
J.r.T,    part   of    §  4  ;    am.    '07,    p.    112,    part   of    §  4,    re- 


117:78.  Same:  Penalty.  Any  person  or  persons,  company  or  cor- 
poration, agent  or  employee  who  shall  violate  any  of  the  provisions  of 
this  chapter  with  respect  to  the  taking  of  fish  with  seine,  net,  weir,  spear 
or  other  contrivance  except  with  a  hook  and  line  attached  to  a  pole  and 
held  in  the  hand,  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum  not  less  than  $50  nor  more  than  $300 
for  each  offense  or  by  imprisonment  in  the  county  jail  for  a  period  of 
not  less  than  20  days  nor  more  than  six  months,  or  by  both  such  fine  and 
imprisonment.     ['17,  c.  56,  part  of  §  10,  p.  168.] 

Hist.  '93,  p.  157,  §14,  reenacted  '95,  p.  152,  p.  112,  §12;  am.  R.  C.  §  7199  ;  am.  '09,  p.  85,  H. 
§14;  am.  '97,  p.  130,  §16;  am.  '99,  p.  428,  §25;  B.  207,  part  of  §17;  am.  '17,  c.  56,  part  of  §10, 
am.  '03,  p.   188,  §  18  ;  am.   '05,  p.  257,  §  19  ;  am.  '07,        p.   168. 

117:79.  Net  fishing  in  Snake  and  Clearwater.  It  shall  be  lawful, 
however,  to  catch  or  take  salmon  from  Lewiston,  Idaho,  as  far  up  Snake 
river  as  Shoshone  falls,  and  in  the  Clearwater  river  as  far  up  stream  as 
the  river  is  meandered,  except  from  April  16  to  May  31  of  each  year,  both 
dates  inclusive,  with  seines  or  nets  of  which  the  meshes  shall  not  be  less 
than  six  inches  in  length  when  enlongated  or  drawn  by  two  opposite  cor- 
ners across  the  mesh.     ['17,  c.  56,  part  of  §  4,  p.  154,] 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §5;  am.  '11, 
c.  62,  part  of  §  3,  p.  174  ;  am.  '17,  c.  56,  part  of  §  4, 
p.    154. 

117:80.  Net  fishing  in  Bear  lake.  It  shall  be  lawful  to  take  fish 
with  a  seine,  net  or  set  line  from  the  waters  of  Bear  lake  except  during 
the  months  of  April  and  May  of  each  year:  Provided,  however,  That  it 
shall  be  a  misdemeanor  to  take  fish  from  the  waters  of  the  said  Bear  lake 
or  to  fish  therefor  with  such  seine,  net,  set  line  or  other  contrivance  within 
400  yards  of  the  mouth  of  any  stream  flowing  into  the  said  Bear  lake,  and 
the  limit  upon  the  amount  of  fish  that  may  be  taken  in  any  one  day  or 
the  amount  of  fish  a  person  may  have  in  his  possession  at  any  one  time 
does  not  apply  to  Bear  lake  or  any  unprotected  fish  taken  from  Bear  lake. 
['17,  c.  56,  part  of  §  4,  p.  154.] 

Hist.  '07,  p.  112,  part  of  §4,  reenacted  R.  C.  §5,  reenacted  '11,  c.  62,  part  of  §3,  p.  174;  am. 
part  of    §7186;    am.    '09,   p.   85,    H.    B.    207,    part  of        '17,   c.   56,    part  of   §4,   p.    154. 
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117:81.  Seining  for  fish  destructive  to  trout.  It  shall  be  lawful  to 
seine  for  whitefish,  herring,  carp  or  squawfish  under  the  supervision  of 
by  the  order  of  the  state  fish  and  game  warden  or  his  deputies  in  any  of 
the  streams,  lakes  or  ponds  of  the  state  where  it  is  deemed  they  are  suf- 
ficient in  number  as  to  be  destructive  to  the  trout  or  other  game  fish. v  The 
fish  so  taken  shall  be  disposed  of  under  the  direction  of  the  state  fish  and 
game  warden  or  his  deputies  and  one-half  of  all  the  moneys  received  from 
the  sale  of  such  fish  by  the  state  fish  and  game  warden  or  his  deputy  shall 
be  turned  into  the  state  fish  and  game  fund  unless  otherwise  provided, 
and  the  other  half  of  such  moneys  shall  be  turned  over  to  the  person 
catching  said  fish. 

Hist.  '11,  c.  62,  part  of  §  3,  p.  174  ;  am.  '17,  c. 
56,  part  of  §  4,  p.  154  ;  "party  or  parties"  changed 
to   "person." 

117:82.  Hook  and  line  fishing  lawful.  It  shall  be  lawful  to  catch 
any  kind  of  fish  with  a  hook  and  line  attached  to  the  pole  and  held  in  the 
hand  at  any  time  of  the  year,  except  as  provided  in  the  following  section. 

Hist.      (See  R.   S.    §  7191)    '07,   p.   112,  part  of  §  4,        B.  207,  part  of  §  5,  reenacted  '11,  c.  62,  part  of  §  3. 
reenacted   R.    C.   part  of   §  7186;   am.    '09,   p.    85,   H.        p.   175;  am.   '17,  c.  56,  part  of  §  4,  p.  155;  compiled. 

117:83.  Trout  fishing:  Closed  season.  It  shall  be  unlawful  to 
catch  trout  in  any  manner  during  the  months  of  April  and  May  of  each 
year  in  any  waters  of  this  state,  except  lakes  and  navigable  streams. 
['17,  c.  56,  part  of  §  4,  p.  155.] 

Hist.      '11,   c.   62,   part  of   §3.   p.    175;   am.    '17,   c.        a   lake   or   navigable    stream   within   the    meaning   of 
56,   part  of   §  4,   p.    155.  this  section   in  regard  to  the  catching  of  trout.     O. 

Magic  reservoir:     Magic  reservoir  is  considered  as        "■•  "•     15-16,  p.  44. 

117:84.  Trout  fishing:  Navigable  streams.  For  the  purpose  of  the 
foregoing  section  the  following  streams  or  parts  of  streams  are  declared 
navigable  streams :  Clearwater  river  as  far  up  as  the  town  of  Lowell, 
North  Fork  of  Clear  water  river  as  far  up  as  the  mouth  of  the  Little 
North  Fork,  Salmon  river  as  far  up  as  the  Sun  Beam  dam,  St.  Joe  as 
far  up  as  the  mouth  of  Marble  creek,  Snake  river  as  far  up  as  the  town 
of  Ashton,  the  South  Fork  of  Snake  river  as  far  up  as  the  Wyoming  state 
line,  Payette  river  as  far  up  as  the  town  of  Banks,  Boise  river  as  far  up 
as  the  Arrow  Rock  dam  and  all  of  that  portion  of  the  Kootenai  river  which 
is  in  the  boundaries  of  the  state  of  Idaho.     ['17,  c.  56,  part  of  §  4,  p.  155.] 

Hist.      '17,   c.   56,   part  of  §  4,  p.   155. 

117:85.      Trout  fishing:      Additional  closed  season  in  Elk  creek.      It 

shall  be  unlawful  to  catch  trout  in  Elk  creek  and  its  tributaries  in  Clear- 
water county  for  any  purpose  between  August  20  and  October  20  of  any 
year.  Any  violation  of  this  section  shall  be  deemed  a  misdemeanor.  ['15, 
c.  140,  p.  298.] 

Hist.     '15,  c.   140,  p.  298. 

117:86.  Salmon  and  whitefish.  It  is  further  provided  that  salmon 
or  whitefish  may  be  speared  or  caught  on  a  snag  hook.  ['17,  c.  56,  part 
of  §  4,  p.  155.] 

Hist.      '07,    p.    112,    part    of    §4,    reenacted    R.    C.         §5,    reenacted    '11,    c.    62,    part   of    §3,    p.    175;    am. 
part  of    §  7186  ;   am.    '09,   p.    85,   H.    B.    207,   part  of        "17,  c.  56,  part  of  §  4,  p.  155. 

117:87.  Fishing  through  ice  unlawful:  Exceptions.  It  shall  be  a 
misdemeanor  to  catch  any  kind  of  fish  through  the  ice  at  any  time  of  the 
year  except  from  the  following  lakes  and  rivers:  Bear  lake,  Priest  lake, 
Pend  d'Oreille  lake  and  Kootenai  river,  Clearwater  river  as  far  up  as  the 
town  of  Lowell,  North  Fork  of  Clearwater  river  as  far  up  as  the  mouth 
of  the  Little  North  Fork,  Salmon  river  as  far  up  as  the  Sun  Beam  dam, 
St.  Joe  river  as  far  up  as  the  mouth  of  Marble  creek,  Snake  river  as  far 
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up  as  the  town  of  Ash  ton,  the  South  Fork  of  Snake  river  as  far  up  as  the 
Wyoming  state  line. 

Hist.      '07,    p.    112,    part    of    S  4,    reenacted    R.    C.         '17,  c.  56,  part  of  §  4,  p.  155;  "or"  changed  to  "of," 
l-art  of    §7186;   am.    '09,    p.   85,   H.    B.    207,   part   of        obvious   clerical   error. 
x  5,    reenacted    '11,    c.    62,    part   of    §  3,    p.    175;   am. 

117:88.  Trout  fishing  through  ice  unlawful:  Exceptions.  It  shall 
be  unlawful  to  fish  through  the  ice  for  trout  in  any  of  the  aforesaid  waters 
except  the  Kootenai  river  and  Bear  lake.     ['17,  c.  56,  part  of  §  4,  p.  155.] 

Hist.     '17,  c.  56,  part  of  §  4,  p.   155. 

117:89.  Fishing  near  fish  ladder  unlawful.  It  shall  be  a  misde- 
meanor to  fish  within  300  feet  of  a  fish  ladder  or  dam  in  any  stream. 
['17,  c.  56,  part  of  §  4,  p.  155.] 

Hist.     '07,  p.  112,  part  of  §  4,  reenacted  R.  C.  part        am.    '11,    c.    62,    part   of   S  3,    p.    175;   am.    '17,   c.   5C, 
of   §  7186  ;    am.    '09,    p.    85,    H.    B.    207,    part  of    §  5  ;        part  of   §  4,   p.    155. 

117:90.  Limit  of  catch.  It  shall  be  unlawful  for  any  person  to  catch 
from  the  public  waters  more  than  20  pounds  of  trout,  bass,  catfish,  gray- 
ling, perch  or  sunfish  in  any  one  day  or  to  have  in  his  possession  more 
than  30  pounds  of  these  fish  so  taken  at  any  one  time,  or  to  have  more 
than  20  pounds  of  smoked  or  dried  fish  in  his  possession  at  any  time.  In 
computing  the  number  of  pounds  of  fish  which  any  person  may  catch  or 
have  in  his  possession  under  the  provisions  of  this  chapter  the  fish  shall 
be  weighed  dressed  with  the  heads  on.  If  the  heads  have  been  removed 
from  said  fish,  it  shall  be  unlawful  for  any  person  to  have  in  his  posses- 
sion more  than  15  pounds  of  said  fish  taken  in  any  one  day  or  more  than 
20  pounds  of  said  fish  so  taken  in  any  one  time.  ['17,  c.  56,  part  of  §  4, 
p.  155.] 

Hist.      '03,    p.    188,    part    of    §4;    am.    '05,    p.    257,        207.  part  of  §  5;  am.   '11,  c.  62,  part  of  §  3,  p.  175; 
part  of  §  4  ;  am.    '07,   p.   112,   part  of   §  4,   reenacted         am.    '17,   c.   56,   part  of   §  4,   p.   155. 
R.    C.    part    of    §  7186,    reenacted    '09,    p.    85,    H.    B.  Cited.     g    v    Dolan   (190g)    n  j    256>  gl  p    64Q 

117:91.  Small  trout  and  black  bass  protected.  It  shall  be  unlawful 
to  kill  or  destroy  or  have  in  possession  for  any  purpose  any  trout  or  black 
bass  from  the  public  waters  less  than  four  inches  in  length,  and  the  pos- 
session of  such  fish  shall  be  a  misdemeanor.     ['11,  c.  62,  part  of  §  3,  p.  175.] 

Hist.      '05,    p.    257,    part   of    §  5  ;    am.    '07,    p.    112,        part  of  §  3,  p.   175,  reenacted  '17,   c.  56,  part  of  §  4, 
part  of  §  4,  reenacted  R.  C.  part  of  §  7186,  reenacted        p.   156. 
'09,    p.    85,    H.    B.    207,   part   of    §  5  ;    am.    '11,    c.    62, 

117:92.  Trout  fishing  on  horseback  unlawful.  It  shall  be  a  mis- 
demeanor for  any  person  to  fish  for  trout  from  the  back  of  any  animal  or 
to  travel  up  or  down  in  any  stream  on  the  back  of  any  animal  while  fishing 
for  trout.     ['17,  c.  56,  part  of  §  4,  p.  156.] 

Hist.      '17,  c.   56,   part  of   $  4,   p.   156. 

ARTICLE  9. 
PROTECTION  OF  FISH:     OPERATION  OF  MILLS,  DAMS  AND  CANALS. 

117:93.  Mills  must  not  pollute  streams.  It  shall  be  unlawful  for 
the  owner  or  owners  of  any  sawmill,  reduction  works,  smelters,  refining 
or  concentration  works,  or  any  of  the  employees  thereof  or  any  other 
person  or  persons,  whomsoever,  to  deposit,  throw  or  in  any  way  permit 
to  pass  into  any  stream  or  lake,  any  sawdust,  chemicals  or  other  sub- 
stances that  will  or  may  tend  to  the  destruction  or  driving  away  from 
such  waters,  any  fish,  or  kill  any  fish  by  the  use  of  poison  or  deleterious 
drugs  or  by  the  use  of  any  explosive  substance  or  to  explode  or  cause  lto 
be  exploded,  any  powder,  hercules  powder,  dynamite,  nitroglycerin,  lime 
gas,  or  other  explosive  substances,  for  the  purpose  of  catching,  killing  or 
destroying  any  kind  of  fish :  Provided,  That  if  it  shall  become  necessary 
for  any  person  or  persons  to  use  any  of  said  explosives  for  the  purpose 
of  internal  improvement  in  any  of  the  streams  or  lakes  of  this  state,  such 
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person  or  persons  before  using  such  explosives  must  procure  permission 
from  the  state  fish  and  game  warden  or  deputy  warden  of  the  county  in 
which  said  explosives  are  to  be  used :  Provided  further,  That  nothing  in 
this  chapter  contained  shall  prevent  the  owners  of  any  quartz  mil]  or 
reduction  works  in  this  state,  now  or  hereafter  to  be  located  upori  any 
natural  stream  or  lake  from  operating  said  quartz  mill  or  reduction  works 
where  the  said  owner  or  owners  thereof  shall  build  or  cause  to  be  built  a 
suitable  dam  for  settling  purposes  to  be  used  in  connection  with  said  quartz 
mill  or  reduction  works,  for  preventing  any  deleterious  chemicals  from 
flowing  into  such  stream  or  lake.     ['09,  p.  85,  H.  B.  207,  §  6.] 

Hist.      (See  R.  S.   §§  7193,7197;  '88,-89,  p.  45;  '93,  will  or  may  tend  to  the  destruction  or  driving  away 

]).    157,   §§  15,    17  ;  '95,  p.   152,   §§  15,    16  ;  '97,  p.   130,  from  such    waters  any   fish.     The  above  refers  only 

§§  12,    13;    '99,    p.    428,    §§  18,    22)    '03,    p.    188,    §6,  to  "other  substances"  mentioned  in  the  act,  and  not 

reenacted    '05,    p.    257,    §  6,    reenacted    R.    C.    §  7187  ;  to   the   words    "any   sawdust,"   it  being-  a   matter  of 

am.    '09,   p.   85,    H.    B.   207,    §  6.  common    knowledge    that    sawdust,    when    permitted 

Sawdust:      In    prosecutions    for    the    pollution    of  to  enter  a  stream  or  lake  will  injure  the  fish  there- 
streams   or   lakes  by    allowing   sawdust   to   pass   into  in-     ^-  A-  **■     15-16,  p.  44. 
same,    the    state    is   not   required   to    show   that   such 

117:94.  Same:  Penalty.  Any  person  or  persons,  company  or  cor- 
poration, agent  or  employee  violating  any  of  the  provisions  of  this  chapter 
with  respect  to  the  use  of  explosives,  drugs  or  other  means  for  the  taking 
or  destroying  of  any  fish  or  game  unlawfully  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  in  a  sum  not  less  than  $150 
nor  more  than  $300  for  each  offense,  or  imprisonment  in  the  county  jail 
for  a  period  of  not  less  than  60  days  nor  more  than  six  months,  or  by  both 
such  fine  and  imprisonment.  ■  ['17,  c.  56,  part  of  §  10,  p.  168.] 

Hist.      (See    R.    S.    §7194;    '88-89,    p.    45;    '93,    p.        257,    §19;   am.   R.    C.    §7199;   am.    '09,   p.   85,   H.   B. 
157,    §  15;    "95,    p.    152,    §  15;    '97,    p.    130,    §  12;    '99,        207,  part  of  §  17)    '17,  c.  56,  part  of  §  10,  p.  168. 
p.  428,   §§  18,  27  ;  '03,  p.   188,   §  18,  reenacted  '05,  p. 

117:95.  Dams  must  have  fish  ways.  It  shall  be  unlawful  for  any 
person  or  persons,  association  or  associations,  corporation  or  corporations, 
or  any  person  whatsoever  to  maintain  a  dam  in  any  stream  in  this  state 
unless  a  proper  fishway  is  maintained  and  kept  therein  at  all  seasons  of 
the  year,  at  the  owner's  expense,  of  sufficient  kind  and  capacity  to>  allow 
the  fish  of  such  stream  free  and  uninterrupted  passage  up  and  down  the 
stream,  which  fishway  must  be  constructed  according  to  plans  and  speci- 
fications that  will  be  furnished  by  the  state  fish  and  game  warden  upon 
application. 

Hist.  '93,  p.  157,  §  18,  reenacted  '95,  p.  152,  §17;  S  16  ;  am.  '07,  p.  112,  part  of  §9,  reenacted  R.  C. 
am.  '97,  p.  130,  §14;  am.  '99,  p.  428,  §23;  am.  part  of  §7188,  reenacted  '09,  p.  85,  part  of  §14; 
'03,    p.    188,    part  of    §  16  ;   am.    '05,    p.    257,    part  of        "game  warden"  changed  to  "fish  and  game  warden." 

117:96.  Same:  Duty  of  wardens.  The  state  fish  and  game  war- 
den, his  deputies  or  any  officer  authorized  to  enforce  the  provisions  of  this 
chapter  shall  open  any  such  dam  not  containing  a  proper  fishway  and 
keep  the  same  open  until  a  proper  fishway  is  put  therein  by  the  owner. 

Hist.      '03,   p.    188,   part  of   §  16,   reenacted   '05,   p.  Remedy    applied:       Sherwood    v.    Stephens    (1907) 

257,   part  of   §  16  ;   am.    '07,    p.    112,   part  of    §  9,   re-        13  I.   399,  90  P.   345. 
enacted   R.    C.   part   of    §  7188,    reenacted    '09,   p.    85, 
H.     B.     207,     part    of     §  14  ;     "state    game    warden" 
changed  to   "state   fish   and  game   warden." 

117:97.  Obstruction  unlawful.  It  shall  be  unlawful  for  any  person, 
association  or  associations,  corporation  or  corporations,  to  build  or  main- 
tain any  dam  that  will  be  the  means  of  killing  or  destroying  the  fish  pass- 
ing up  and  down  said  stream.     ['09,  p.  85,  H.  B.  207,  part  of  §  14.] 

Hist.      '03,   p.    188,   part  of    §  16,   reenacted   '05,   p.  from   impeding   in    any   manner   the   passage   of    fish 

257,   part  of  §  16,  reenacted  '07,  p.   112,   part  of  §  9,  up   or    down    the    streams    in    this    state   by   any   ob- 

reenacted   R.    C.    part   of    §  7188  ;    am.    '09,   p.    85,    H.  struction   placed   in   the  stream.      Sherwood  v.   Steph- 

B.   207,  part  of   §  14.  ens    (1907)    13   I.    399,    90   P.    345. 

Obstruction     unlawful:       A    person     is    prohibited 

117:98.  Water  power  mills  must  have  screens.  It  shall  be  unlawful 
for  any  person  or  persons  to  operate  any  mill,  factory,  power  plant  or 
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other  manufacturing  concern  run  by  water  power  and  having  either  head 
or  tail  races,  without  first  furnishing  and  maintaining  suitable  screens  or 
other  device  to  prevent  fish  from  entering  therein ;  said  screens  to  be  built 
and  maintained  under  the  direction  of  the  state  fish  and  game  warden 
and  at  the  expense  of  said  owner  or  owners  or  operators  of  said  mill,  fac- 
tory, power  plant  or  other  manufacturing  concern.  The  violation  of  any 
of  the  provisions  of  this  section  is  a  misdemeanor  and  punishable  as  such. 

Hist.  '03,  p.  188,  part  of  §  16  ;  am.  '05,  p.  257,  207,  part  of  §  14  ;  "operating"  changed  to  "to  oper- 
part  of  §  16,  reenacted  '07,  p.  112,  part  of  §  9,  re-  ate"  ;  "game  warden"  changed  to  "fish  and  game 
enacted  R.   C.  part  of   §  7188  ;  am.   '09,  p.  85,   H.  B.        warden." 

117:99.  Canals  must  have  fish  protection  appliances.  All  persons, 
companies,  corporations  or  communities  of  persons,  who  have  heretofore 
or  who  may  hereafter  divert  water  for  irrigation  or  other  beneficial  pur- 
pose from  any  of  the  natural  streams,  or  other  natural  water  courses, 
shall  erect  and  maintain  such  appliance  or  appliances  at  the  head  of  the 
ditch  or  canal,  for  the  purpose  of  preventing  fish  from  entering  the  head 
of  such  ditch  or  canal,  as  the  state  fish  and  game  warden  may  deem  suit- 
able and  necessary :  Provided,  That  such  appliance  or  appliances  shall  in 
no  way  affect  or  retard  the  flow  of  water  in  such  ditch  or  canal. 

Hist.      '05,    p.    257,   part  of   §  17  ;  am.    '07,   p.    112,        poration"  and  "community"  pluralized  ;  "game  war- 
part    of    §10,    reenacted    R.    C.    part    of    §  7189  ;    am.        den"  changed  to   "fish   and  game  warden." 
'09,  p.  85,  H.  B.  207,  part  of  §  15  ;  "company,"  "cor- 

117:100.  Same:  Duty  of  wardens.  In  case  of  failure  or  neglect 
or  refusal  so  to  do  after  10  days'  notice  in  writing  has  been  given  said 
person,  company,  corporation  or  community  of  persons  owning  or  con- 
trolling said  ditch  or  canal,  by  the  state  fish  and  game  warden  or  deputy, 
then  said  appliance  or  appliances  shall  be  constructed  upon  the  order  of 
the  state  fish  and  game  warden  or  deputy. 

If  on  demand  of  the  state  fish  and  game  warden  the  owner  or  owners  or 
those  having  in  control  said  ditch  or  canal  upon  which  said  appliance  or 
appliances  have  been  so  constructed,  shall  refuse  to  pay  the  reasonable 
expenses  thereof  then  the  said  fish  and  game  warden  or  deputy  shall  bring 
suit  before  any  court  having  competent  jurisdiction,  in  the  manner  pro- 
vided by  law  for  the  recovery  of  debt. 

Hist.      '05,   p.    257,    part  of    §17;   am.    '07,   p.    112,        to     "or,"     obvious    clerical     error;     "game    warden" 
part    of    §  10,    reenacted    R.    C.    part  of    §  7189  ;    am.        changed  to   "fish   and  game  warden." 
'09,    p.    85,    H.    B.    207,    part   of    §  15  ;    "of"    changed 

ARTICLE   10. 
HUNTING   REGULATIONS:     PROTECTION   OF   BIRDS. 

Cross  ref.  Birds  protected  in  game  preserves:  South  Fork  of  Payette  river:  C.  L.  118:5; 
Black  lake:  C.  L.  118:9;  Cassia:  C.  L.  118:16;  Lewiston  orchards:  C.  L.  118:19;  Big  Lost: 
118:22. 

117:101.  Hunting  from  motor  boats  unlawful.  It  shall  be  a  misde- 
meanor for  any  person  or  persons  to  hunt  for,  shoot,  kill  or  capture  any 
ducks,  geese  or  migratory  birds  while  in  a  launch  or  boat  of  any  kind  pro- 
pelled by  means  of  steam,  gasoline,  electricity  or  other  mechanical  power. 
['17,  c.  56,  part  of  §  5,  p.  158.] 

Hist.     '17,  c.  56,  part  of  §  5,  p.   158. 

117:102.  Shooting  migratory  birds  at  night  unlawful.  It  shall  be  a 
misdemeanor  for  any  person  or  persons  to  shoot  any  migratory  birds 
between  the  hours  of  sunset  and  sunrise.     ['17,  c.  56,  part  of  §  5,  p.  158.] 

Hist.     '17,  c.  56,  part  of  §  5,  p.   158. 

117:103.  Destruction  of  nests  and  young  unlawful.  It  shall  be 
unlawful  for  any  person  or  persons  to  destroy  the  nests  or  the  young 
birds  of  any  game  birds  or  to  molest  such  game  birds  or  their  young  during 
the  breeding  season,  and  any  person  or  persons  found  guilty  of  destroying 
the  nests  or  destroying  the  game  birds  or  their  young  during  the  breeding 
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season  or  when  such  birds  are  protected  by  law  shall  be  guilty  of  a  mis- 
demeanor.    ['09,  p.  85,  H.  B.  207,  part  of  §  7.] 

Hist.      '03,    p.    188,    part   of    §  7  ;    am.    '05,    p.    257,  Cross    ref.      Eggs    and    nests    of    song    birds    pro- 

l>art  of   §  7  ;   am.   *07,   p.    112,  part  of   §5,   reenacted        tected :      C.    L.    117:112. 
K.  C.  part  of  £  7190  ;  am.  '09,  p.  85,  H.  B.  207,  part 
of  S  7,   reenacted   '11,   c.   62,  part  of   §  4,   p.    176,  re- 
enacted  '17,  c.  56,   part  of  §  5,  p.   157. 

117:104.  Trapping  of  birds  prohibited.  It  shall  be  unlawful  for  any 
person  or  persons  to  ensnare  or  trap  any  of  the  birds  protected  by  this 
chapter  at  any  time  of  the  year.     ['17,  c.  56,  part  of  §  5,  p.  156.] 

Hist.     '17,  c.   56,   part  of   §  5,  p.   156. 

117:105.  Migratory  birds  protected  until  1926.  It  shall  be  unlaw- 
ful to  kill  any  of  the  following*  migratory  birds  prior  to  December  7,  1926 : 
Band-tailed  pigeons ;  little  brown,  sand-hill  and  whooping  cranes ;  swans ; 
curlew  and  all  shore  birds  except  the  black-breasted  and  golden  plover; 
Wilson  or  jacksnipe;  woodcock,  and  the  greater  and  lesser  yellowlegs. 
['17,  c.  56,  part  of  §  5,  p.  157.] 

Hist.     '17,  c.  56,   part  of   §5,  p.    157.  Swan   and   snipe   in    Big   Lost   River  game   preserve: 

Cross  ref.     Specified  birds  protected  in  preserves:         *-'•    '■■'•   1 18:22. 

117:106.  Waterfowl:  Open  season:  Bag  limit.  It  shall  be  un- 
lawful for  any  person  or  persons  to  kill  or  destroy  any  species  of  wild 
duck,  goose,  woodcock,  black-breasted  and  golden  plover,  yellowlegs,  Wil- 
son or  jacksnipe  in  the  state  of  Idaho,  except  from  the  16th  day  of  Sep- 
tember to  the  31st  day  of  December  of  each  year,  both  dates  inclusive,  or 
to  kill  in  any  one  day  or  have  in  his  possession  at  any  one  time  more  than 
12  ducks,  2  geese,  6  black-breasted  and  golden  plover,  6  yellowlegs,  6  Wil- 
son or  jacksnipe,  or  to  kill  in  any  one  day  or  have  in  his  possession  at  any 
one  time  a  total  of  more  than  15  of  all  or  any  of  said  birds.  ['17,  c.  56, 
part  of  §  5,  p.  157.] 

Hist.      (See  R.   S.   §  7189  ;   '93,    p.    157,   §  9  ;   '95,   p.  Cross  ref.     Specified  birds  protected  in  game  pre- 

152,    §9:    '97,    p.    130,    §8;    '99,   p.   428,    §16;   '03,   p.  serves:      Water    fowl    in    Lewiston    Orchards    game 

188,    §7;    *05,    p.    257,    §7:    '07,    p.    112,    §5;    R.    C.  preserve:     C.  L.  118 :  19  ;  wild  ducks  and  geese,  snipe 

S  7190)    '09,    p.   85,   H.   B.   207,   part  of   §  7  ;  am.   '11,  and  plover  in  Big  Lost  River  game  preserve:     C.  L. 

c.  62,  part  of  §  4,  p.  175;  am.  '17,  c.  56,  part  of  §  5,  118:22. 
P.    157. 

117:107.  Partridges,  pheasants,  grouse  and  turtledoves:  Open 
season:  Bag  limit.  It  shall  be  unlawful  for  any  person  or  persons  to 
kill  or  destroy  any  partridge,  pheasant  or  grouse  in  the  state  of  Idaho 
except  between  the  16th  day  of  August  and  the  31st  day  of  October  of 
each  year,  both  dates  inclusive,  or  any  turtledove  except  from  the  1st  day 
of  August  to  the  30th  day  of  September,  inclusive,  and  it  shall  be  unlawful 
to  kill  in  any  one  day  or  to  have  in  his  possession  at  any  time  more  than 
a  total  number  of  six  of  the  following  birds,  all  told :  Partridge,  pheasant, 
grouse  or  turtledove.     ['17,  c.  56,  part  of  §  5,  p.  157.] 

Hist.      (See   R.   S.   §  7188;   '93,   p.   157,    §8;  '95,  p.  Cross  ref.     Specified  birds  protected  in  game  pre- 

152,    §8;   '97,   p.    130,    §7;   '99,   p.   428,    §15;   '03,   p.  serves:       Mongolian    pheasant    in    Cassia    preserve: 

188J    S7  ;    '05,    p.    257,    §7;    '07,    p.    112,    §  5 ;    R.    C  C.   L.   118:16;  grouse,   pheasants,   partridges,   prairie 

S  7190)    '09,   p.   85,   H.   B.    207,   part  of   §  7  ;   am.   '11,  chickens    and    turtledoves    in    Big    Lost    River    game 

c.    62,    part   of    §4,    P-    175;    am.    '17,   c.    56,    part   of  preserve:     C   L.   118:22. 
S  5,   p.   157. 

117:108.  Sage  hens  protected  until  1921.  The  closed  season  on 
sage  hens  shall  continue  uninterruptedly  until  August  15,  1921. 

Hist.     '17,   c.  56,  part  of  §2,  p.   152;  compiled.  serves:      Sage    hens    in    Big    Lost    River    game    pre- 

Cross   ref.     Specified  birds  protected  in  game  pre-        serve:     C  L.   118:22. 

117:109.  Quail  protected  until  1920.  It  shall  be  unlawful  for  any 
person  or  persons  to  kill  any  quail  within  the  state  of  Idaho  prior  to 
November  1,  1920.  Thereafter,  however,  it  shall  be  lawful  during  the 
month  of  November  of  each  year  to  kill  not  more  than  eight  of  these 
birds  in  any  one  day  or  to  have  not  more  than  eight  in  his  possession  at 
any  one  time,  or  to  sell  at  any  time :    Provided,  hotvever,  That  nothing  in 
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this  chapter  shall  be  construed  as  creating  any  open  season  on  quail  in 
any  county  or  counties  of  the  state  of  Idaho  in  which  the  capture,  killing 
or  destruction  of  quail  has  been  specifically  prohibited  by  an  act  of  the 
legislature. 

Hist.      (See    R.    S.    §7187;    '88-89,    p.    45;    '93,    p.  Cross  ref.     Specified  birds  protected  in  game  pre- 

157,  §  7;  '95,  p.  152,  §  7;  '97,  p.  130,  §  6;  '99,  p.  428,        serves:       Quail    in    Cassia    game    preserve:       C.    L. 
§14;   '03,    p.    188,    §7;   '05,   p.   257,    §7;   '07,   p.    112.         118:16;    in    Big    Lost    River   game   preserve:      C.    L. 
§  5;  R.  C.  §  7190)    '09,  p.  85,  H.   B.  207,  part  of  §  7,        118:22. 
reenacted  '11,  c.  62,  part  of  §  4,  p.   175  ;  am.   '17,  c. 
56,    §  5,    p.    156  ;    "not"    inserted  before    "more   than 
eight  in  his  possession"  to  express  evident  meaning. 

117:110.  Pheasant  and  grouse.  It  shall  be  unlawful  for  any  person 
or  persons  to  kill,  ensnare,  trap  or  destroy  any  Hungarian,  English,  Chi- 
nese, ringneck  or  Mongolian  pheasant,  fool  hen  or  any  species  of  grouse 
whatever  in  the  state  of  Idaho  except  as  herein  provided.  ['17,  c.  56,  part 
of  §  5,  p.  156.] 

Hist.      (See   '93,  p.   157,   §  6,  ;  '95,   p.   152,   §  6  ;  '99,  Cross     ref.       Mongolian     pheasants     protected     in 

p.   428,    §15;   '03,   p.    188,    §7;    '05,   p.    257,    §7;   '07,  Cassia  game  preserve :     C  L.  118  :  16  ;  pheasants  pro- 

p.  112,  §  5  ;  R.  C  §7190)   '09,  p.  85,  H.  B.  207,  part  teeted    in    Big    Lost    River    game    preserve:      C.    L. 

of  §  7,  reenacted  '11,  c.  62,  part  of  §  4,  p.   175;  am.  118:22. 
'17,  c.  56,  part  of  §  5,  p.  156. 

117:111.  Chinese  pheasants  in  certain  counties:  Open  season: 
Bag  limit.  It  shall  be  lawful,  however,  for  any  person  or  persons  to  kill 
Chinese  or  Mongolian  pheasants  in  the  counties  of  Ada,  Canyon,  Gem, 
Gooding  and  Nez  Perce  between  the  1st  day  of  November  and  the  10th 
day  of  November  of  each  year,  both  dates  inclusive.  But  no  person  shall 
kill  or  have  in  his  possession  more  than  two  of  these  birds  in  any  one  day 
or  at  any  time  sell  or  offer  to  sell  any  of  said  birds.  ['17,  c.  56,  part  of 
§  5,  p.  156.] 

Hist.      '17,  c.   56,  part  of   §  5,  p.   156. 

117:112.  Song  birds  protected.  It  shall  be  unlawful  for  any  person 
or  persons  within  the  state  of  Idaho  to  hunt,  kill,  capture  or  destroy  any 
song,  insectivorous  or  innocent  bird,  except  English  sparrow,  blackbird, 
magpie  or  bee  bird,  at  any  time  of  the  year  or  to  destroy  the  eggs  or  nests 
of  such  birds.     ['09,  p.  85,  H.  B.  2Q7,  §  11.] 

Hist.     '03,  p.  188,  §  11,  reenacted  '05,  p.  257,   §  11,  Cross   ref.      Song  birds  protected  in   Lewiston   Or- 

reenacted   R.    C.    §7191;   am.    '09,   p.    85,   H.    B.    207,        chards   game   preserve:      C.    L.   118:19. 
§  11. 

ARTICLE  11. 

HUNTING  REGULATIONS:     PROTECTION  OF  BIG  GAME. 

Cross  ref.  Game  and  fur-bearing  animals  protected  in  game  preserves :  Preserve  on  South 
Fork  of  Payette  river:  C.  L.  118:5,  6;  Black  lake  game  preserve:  G.  L.  118:9,  10;  Cassia 
game  preserve:  C.  L.  118:16;  Big  Lost  river  game  preserve:  C.  L.  118:23;  Selway  game 
preserve:      C.   L.   118:29;   Big  creek  game  preserve:      C.   L.    118:35. 

Cited:  Many  of  the  provisions  of  this  article  are  cited  in  Binkley  v.  Stephens  (1909)  16  I.  560, 
102  P.  10. 

117:113.  Moose,  buffalo,  antelope,  caribou,  mountain  sheep  and 
otter  protected.  It  shall  be  unlawful  for  any  person  to  pursue,  capture 
or  kill  within  the  state  of  Idaho  any  moose,  buffalo,  antelope,  caribou, 
mountain  sheep  or  otter  at  any  time. 

Hist.      (See   R.   S.   §7185;   '88-89,   p.  45;   '90-91,  p.  Payette   river:      C    L.    118:6;    in    Black    Lake   game 

39;    '93,    p.    157,    §§1,    2;    '95,    p.    152,    §§1,    2;    '97,  preserve:       C     L.    118:10;    antelope    and    mountain 

p.    130,    §§     1,    2;    '99,    p.    428,    §§7,    8)    '03,    p.    188,  sheep  in    Cassia  preserve:      C   L.    118:16;   mountain 

part  of   §  8  ;  am.   '05,   p.   257,   part  of   §  8,   reenacted  sheep,    antelope,    caribou,    moose    and    otter    in    Big 

'07,    p.    112,    part    of    §6,    reenacted    R.    C    part   of  Lost  River  game  preserve:      C   L.    118:23;   otter  in 

§  7192;   am.   '09,   p.   85,   H.   B.  207,   part  of   §  8  ;  am.  Selway  game  preserve:     C.  L.   118:29;  in  Big  Creek 

'17,    c.    56,   part  of    §6,   p.    158;   reference   to  beaver  game  preserve:      C   L.    118:35. 

omitted     and    treated     separately     in     the    following  Cited.       Binkley    v.    Stephens     (1909)     16    I.     560, 

section.  102  p    10 

Cross    ref.      Specified    animals    protected    in    game 
preserves :       Otter    in    preserve    on    South    Fork    of 

117:114.  Beaver  protected:  Exceptions.  It  shall  be  unlawful  for 
any  person  to  pursue,  capture  or  kill  within  the  state  of  Idaho  any  beaver 
at  any  time :    Provided,  however,  That  upon  a  satisfactory  showing  being 
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made  to  the  state  fish  and  game  warden  that  beaver  in  any  locality  are 
damaging  any  irrigation  canals,  crops,  etc.,  the  state  fish  and  game  warden 
may,  in  his  discretion,  issue  a  permit  for  the  taking  of  such  number  of 
beaver  as  in  his  judgment  will  stop  the  damage  to  such  property,  and  the 
pelts  so  taken  shall  be  turned  over  to  the  state  fish  and  game  warden  and 
sold  by  him,  and  the  amount  received  by  him  for  such  pelts  shall  be  divided 
as  follows :  Fifty  per  cent  to  be  credited  to  the  state  fish  and  game  fund 
and  50  per  cent  to  the  person  trapping  the  beaver. 

Hist.      (See    '05,    p.    257,    part  of    $  8  ;    '07,    p.    112,  South    Fork   of    Payette   river:      C.    L.    118:6;    Black 

part  of  §  6  ;  R.  C  part  of  §  7192)  ;  '09,  p.  85,  H.  B.  Lake  game  preserve:     C.  L.  118:10;  Big  Lost  River 

207,  part  of  §  8;  am.  '11,  c.  62,  part  of  §  5,  p.  176;  game    preserve:      C.    L.    118:23;    Selway    game   pre- 

am.  '17,  c.  56,  part  of  §  6,  p.   158;  compiled.  serve:      C.    L.    118:29;    Big    Creek    game    preserve: 

Cross    ref.      Beaver   protected    in    game    preserves:        u"      • 

117:115.  Possession  of  beaver  and  otter  hides  unlawful.  It  shall 
be  unlawful  for  anyone  to  have  beaver  or  otter  hides  in  his  possession 
during  the  time  of  the  closed  season,  and  any  person  having  such  hides  in 
his  possession  shall  be  guilty  of  a  misdemeanor. 

Hist.     '17,  c.  56,  part  of  §  6,  p.  158  ;  "or  persons" 
omitted ;    "their"    changed   to    "his." 

117:116.  Deer  protected  in  Fremont  county.  It  shall  be  unlawful 
to  hunt,  pursue  or  kill  deer  in  the  county  of  Fremont  at  any  time  during 
the  year.     ['17,  c.  56,  part  of  §  6,  p.  158.] 

Hist.      (See   '11,   c.   62,   $  5,  p.    177)    '17,   c.   56.   part 
of    §  6,    p.    158. 

117:117.  Deer:  Open  season.  It  shall  be  unlawful  for  any  person  or 
persons  to  hunt,  pursue  or  kill  any  deer  within  the  counties  of  Benewah, 
Bonner,  Boundary,  Clearwater,  Kootenai,  Latah,  Lewis,  Nez  Perce  and 
Shoshone  except  from  the  16th  day  of  October  to  the  31st  day  of  December 
of  each  year,  both  dates  inclusive. 

It  shall  be  unlawful  for  any  person  to  pursue,  hunt  or  kill  any  deer 
elsewhere  in  the  state  at  any  time,  except  between  the  16th  day  of  Sep- 
tember and  the  30th  day  of  November  of  each  year,  both  dates  inclusive. 

Hist.      First    paragraph:      '17,    c.    56,    part   of    §6,  207,    part   of    §8,    reenacted    '11,   c.   62,    part   of    §5, 

p.     158;    counties    arranged    alphabetically.       Second  p.   177;  am.  '17,  c.  56,  part  of  §  6,  p.  158;  compiled, 

paragraph:    (See    R.    S.    §7185;    '88-89,    p.    45;    '93,  Cross    ref       Deer  protected   in   counties  of   Cassia, 

p.   157,   §2;    95,  p.    152,  §  2  ;    97,  p.   130,   §2;    99,   p.  Twin    Falls     Oneida,    Power,    Franklin,    Bear    Lake 

428,    §  8)     03,    p.    188,    part  of    §8.   reenacted    05,    p.  and    Bannock:      C    L.    118:16;    in    Big    Lost    River 

257,    ?>art    of    §8;    am.     07,    p.    112,    part   of    §6,   re-  e  preServe :     C.  L.  118:23. 
enacted   R.  C  part  of  §  7192  ;  am.   '09,  p.   85,   H.   B. 

117:118.  Elk  protected  except  in  certain  counties.  It  shall  be 
unlawful  for  any  person  to  kill  any  elk,  male  or  female,  in  the  state  of 
Idaho  except  in  the  counties  of  Bingham,  Bonneville,  Fremont,  Idaho  and 
Teton,  in  which  counties  the  same  may  be  taken  as  provided  in  the  next 
section. 

The  violation  of  the  provisions  of  this  section  shall  constitute  a  mis- 
demeanor, and  upon  conviction,  any  person  found  guilty  of  such  violation 
shall  be  punishable  by  a  fine  of  not  less  than  $300  nor  more  than  $500,  or 
by  imprisonment  in  the  county  jail  for  a  period  of  not  less  than  90  days 
nor  more  than  one  year,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

p.   177  ;  am.  '17,  c.  56,  part  of  §  6,  p.  158  ;  compiled 
with    '15,   c.   96,   p.   220. 


Hist.      (See    R.    S.    §7185;    '88-89,    p.    45;    '93,    p. 
157,    §1;    '95,    p.    152,    §1;    '97,    p.    130,    §1;    '99,    p. 

428,    §9)    '03,   p.    188,   part   of   §8     reenacted   '05,   p.  Cross    ref       E]k    protected    in    Cassia    game    pre- 

257,    part  of    §  8  ;    am      07,    p.    112,   part   o S  6,    re-        serve .      c     L.    n8:l6;    Big    Lost    River    game    pre- 
enacted  R.   C  part  of  §7192;  am.   '09,  p.  85,  H.   B.        serve :     c    L    118 -?3 
207,    part    of    §  8,    reenacted   '11,    c.    62,    part   of    §  5, 

117:119.  Elk:  Open  season.  It  shall  be  unlawful  for  any  person 
to  pursue,  hunt  or  kill  any  elk  in  the  counties  of  Bingham,  Bonneville, 
Fremont  and  Teton,  except  between  the  16th  day  of  September  and  the 
30th  day  of  November  of  each  year,  both  dates  inclusive. 
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It  shall  be  unlawful  for  any  person  to  pursue,  hunt  or  kill  any  elk  in 
Idaho  county,  except  during-  the  month  of  November  of  each  year. 

Hist.     '17,  c.  56,  part  of  §  6,  p.  158,  compiled  with 
'15,  c.  96,   §  1,  p.   221. 

117:120.  Mountain  goat:  Open  season.  It  shall  be  unlawful  for 
any  person  to  pursue,  hunt  or  kill  any  mountain  goat  at  any  time,  except 
between  the  16th  day  of  September  and  the  30th  day  of  November  of  each 
year,  both  dates  inclusive. 

Hist.     (See  '93,  p.  157,  §  1;  '95,  p.  152,  §  1;  '97,  p.  part   of   §  5,    p.    177;    am.    '17,   c.    56,    part  of    §  6,   p. 

130  ;    '99,    p.    428,    §  8)    '03    p.    188,    part   of    §  8,    re-  158  ;  compiled. 

enacted    '05,    p.    257,    part   of    §  8 ;    am.    '07,    p.    112,  Cross    ref>      Mountain    goats    protected    in    Cassia 

part  of  §  6,  reenacted  R.  C.  part  of  §  7192  ;  am.    09,  Rame  preserve  :     C.  L.  118:16  ;  Big  Lost  River  game 

p.   85,   H.    B.    207,   part  of    §8,   reenacted    '11,   c.    62,  preserve:      C.   L.    118:23. 

117:121.  Deer,  elk,  mountain  sheep  and  goats  protected  from  un- 
sportsmanlike methods.  It  shall  be  unlawful  at  any  time  to  kill  or  cap- 
ture any  deer,  elk,  mountain  sheep  or  mountain  goat  by  means  of  any 
pitfalls,  trap  or  snare  or  at  any  deer  lick,  and  it  shall  be  unlawful  at  any 
time  of  the  year  for  any  person  to  hunt,  capture  or  pursue  with  dogs  any 
of  the  animals  herein  mentioned. 

Hist.      (See   '93,   p.    157,    §4;   '95.  p.   152,    §4;  '97,  §  7192,   reenacted  '09,  p.  85,   H.   B.  207,  part  of  §  8  ; 

P.    130,    §5;    '99,   p.    428,    §12)    '03,    p.    188,    part   of  am.    '11.   c.    62,    part  of    §5,   p.    177;   am.    '17,   c.    56, 

§  8,    reenacted    '05,    p.    257,    part    of    §  8,    reenacted  part  of  §  6,  p.  159  ;  "or  persons"  omitted. 
'07,    p.    112,    part    of    §  6,    reenacted    R.    C.    part    of 

117:122.  Young  protected.  It  shall  be  unlawful  for  any  person  or 
persons  to  pursue,  hunt,  kill  or  capture  any  calf  elk,  spotted  fawn  or  moun- 
tain sheep  at  any  time  of  the  year  in  the  state  of  Idaho.  ['17,  c.  56,  part 
of  §  12,  p.  170.] 

Hist.     '15,  c.  90,   §  1,   p.   210  ;  am.   '17,   c.   56,   part 
of  §  12,  p.   170. 

117:123.  Big  game  limit.  It  shall  be  unlawful  during  the  open 
season  of  the  year  for  any  person  to  hunt,  kill  or  capture  more  than  one 
elk,  one  deer,  one  ibex  and  one  mountain  goat,  and  all  licenses  issued  by 
authority  of  the  state,  as  provided  for  in  this  chapter,  shall  state  the 
number  of  such  kind  of  animals  that  mav  be  killed  by  the  holder  of  such 
license.     ['17,  c.  56,  part  of  §  7,  p.  162.]  * 

Hist.      '03,    p.    188,    part   of    §  9,    reenacted    '05,    p.        '17.  c.   56,   part  of   S  ",  p.   162. 

2f7;.cP„aro  °fJl;  comPf,ed  and  reenacted  R.  C.  part  cited.       Binkley    v.     Stephens     (1909)     16    I.    560, 

of  §§7180,   7192;  am.   '09,  p.  85,  H.   B.   207,  part  of        102  p    10 
§  9,    reenacted    '11,    c.    62,    part  of    §  6,    p.    179  ;   am. 

117:124.  Dried  venison:  Possession  limited.  It  shall  be  unlawful 
for  any  person  at  any  time  to  have  in  his  possession  more  than  30  pounds 
or  dried,  smoked,  evaporated  or  jerked  venison  or  deer  meat  or  more  than 
60  pounds  of  dried,  smoked,  evaporated  or  jerked  elk  meat. 

Hist.      '17,    c.    56,    part    of    §  6,    p.    159  ;    "or"    in- 
serted before  "jerked." 

117:125.  Penalty:  Protection  of  deer,  antelope,  mountain  sheep 
and  goats.  Any  person  or  persons,  company  or  corporation,  agent  or 
employee  violating  any  of  the  provisions  of  this  chapter  with  respect  to  the 
protection  of  deer,  mountain  sheep,  mountain  goat  and  antelope  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  a 
sum  of  not  less  than  $100  nor  more  than  $300  for  each  offense,  or  by  im- 
prisonment in  the  county  jail  for  a  period  of  not  less  than  30  days  nor 
more  than  six  months,  or  maj^  be  punished  bv  both  such  fine  and  imprison- 
ment.    ['17,  c.  56,  part  of  §  10,  p.  168.] 

Hist.     '09,  p.  85,  H.  B.  207,  part  of  §  17  ;  am.  '17, 
c.   56,   part  of  §  10,  p.   168. 

117:126.  Penalty:  Protection  of  moose  and  elk.  Any  person  or 
persons,  company  or  corporation,  agent  or  employee  violating  any  of  the 
provisions  of  this  chapter  with  respect  to  the  protection  of  moose  and  elk 
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shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  less 
than  $150  nor  more  than  $300  for  each  offense,  or  by  imprisonment  in  the 
county  jail  for  a  period  of  not  less  than  60  days  nor  more  than  six  months, 
or  may  be  punished  by  both  such  fine  and  imprisonment. 

Hist.  '09,  p.  85,  H.  B.  207,  part  of  §  17  ;  am.  '17, 
c.  56,  part  of  §  10,  p.  168  ;  "fined  in  the  sum" 
changed  to  "punished  by  a  fine." 

117:127.  Penalty:  Protection  of  young.  Any  person  violating  any 
of  the  provisions  of  this  chapter  with  respect  to  the  protection  of  calf  elk, 
spotted  fawn  or  mountain  sheep  is  hereby  declared  to  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  $25  nor  more  than  $100  for  each  offense,  or  by  imprisonment  in 
the  county  jail  for  a  period  not  less  than  10  days  nor  more  than  60  days,  or 
may  be  punished  by  both  said  fine  and  imprisonment. 

Hist.     '15,  c.  90,    §2,   p.   210;  am.   '17,  c.   56,   part        inserted   to   make    meaning  clear;   "fined  in   a  sum" 
of  §  12,  p.   170  ;  phrase  beginning  "with  respect  to"        changed  to   "punished  by  a  fine." 

117:128.  General  penalty.  Any  person  violating  any  of  the  provi- 
sions of  this  article  for  which  no  penalty  is  specified  shall  be  guilty  of  a 
misdemeanor. 

Hist.  '17,  c.  56,  part  of  §  6,  p.  159  ;  change  to 
apply  where  no  other  penalty  is  provided  made  nec- 
essary by   compiling   other   penalties  in   this  article. 

ARTICLE  12. 
CLOSED  SEASON  BY  COUNTY  LOCAL  OPTION. 

117:129.  Suspension  of  open  season:  Petition.  Upon  petition  by 
a  majority  of  the  taxpayers  of  any  county  within  the  state  the  state  fish 
and  game  warden  shall  have  the  power  at  any  time  when  it  is  desired  to 
introduce  any  new  species  of  game  animals,  fur-bearing  animals,  birds 
or  fish  or  at  any  time  he  deems  it  advisable  for  the  greater  protection  of 
any  species  of  game  animals,  fur-bearing  animals,  birds  or  fish  of  the 
state  of  Idaho  to  suspend  the  open  season  in  such  county  and  to  declare 
a  closed  season  for  the  shooting  of  or  angling  for  any  such  kind  or  species 
of  wild  game  animals,  birds  or  fish  for  such  period  as  the  said  petition  may 
designate. 

Hist.      '17,   c.   56,   part  of   §  2,  p.    151  ;  compiled. 

117:130.  Publication.  Any  such  order  declaring  the  suspension  of 
an  open  season,  as  herein  provided,  shall  be  published  in  at  least  one  news- 
paper of  general  circulation  in  each  county  affected  by  such  order  for  at 
least  two  consecutive  weeks  and  such  order  shall  be  posted  in  such  public 
places  in  each  county  as  the  state  fish  and  game  warden  may  direct  and 
as  will  be  most  likely  to  give  notice  to  the  residents  of  said  county  or  part 
of  county  or  district  of  the  suspension  of  such  open  season.  ['17,  c.  56, 
part  of  §  2,  p.  151.] 

Hist.     '17,  c.  56,  part  of  §  2,  p.   151. 

117:131.  Penalty  for  violation.  During  the  suspension  of  any  open 
season  by  the  state  fish  and  game  warden  all  provisions  of  law  relating  to 
the  closed  season  on  such  game  animals,  birds  or  fish  shall  be  in  full  force 
and  effect,  and  any  person  violating  any  of  such  provisions  shall  be  guilty 
of  a  misdemeanor.     ['17,  c.  56,  part  of  §  2,  p.  151.] 

Hist.     '17,  c.  56,  part  of  §  2,  p.   151. 

ARTICLE   13. 
PRIVATE  PARKS  AND  PONDS. 

117:132.  Private  parks  and  ponds  denned.  Any  person,  associa- 
tion or  corporation  may  establish,  maintain  or  own  a  private  park,  lake 
or  stream  for  fish,  game  or  both  on  premises  owned  by  him  or  it,  respec- 
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tively,  and  to  that  end  may  employ  means  to  preserve  and  propagate  such 
fish  and  game:  Provided,  That  no  private  park  or  pond  shall  be  estab- 
lished under  the  provisions  of  this  chapter  so  as  to  contain  any  lands  or 
waters  where  wild  game  or  food  fish  naturally  abound,  and  shall  be  main- 
tained subject  to  the  regulations  prescribed  in  this  chapter. 


Hist.  '03,  p.  188,  part  of  §  3,  reenacted  '05,  p. 
257,  part  of  §  3 ;  am.  '07.  p.  112,  part  of  §3,  re- 
enacted  R.  C.  part  of  §7185;  am.  '09,  p.  85,  H.  B. 
207,  part  of  §  4,  reenarted  '17,  c.  56,  part  of  §  3, 
p.  152  ;  "and  shall  be  maintained,"  etc.  added  on 
authority  of  general  references.  The  effect  of  a 
proviso  in  '17,  c.  56,  §  3,  p.  153,  is  probably  to  limit 
the  time  of  taking  effect  of  this  section  to  Jan.  1, 
1903.     The  proviso  referred  to  is  now   117:46. 

Cross  ref.  Sale  of  fish  from  private  ponds:  117: 
45,   46,   49-51. 

Private  ponds:  Ponds  which  are  natural  spawn- 
ing grounds  for  trout  and  other  food  fishes  can  not 
be  made  private  ponds  within  the  meaning  of  this 
section,  but  private  ponds  can  only  be  established 
in  waters  where  food  fishes  do  not  naturally  abound. 
S.  v.  Dolan   (1905)    11  I.  256,  81  P.  640. 

Nature  of  right:  Under  the  common  law  a  per- 
son has  no  right  to  construct  a  fishpond  upon  nat- 
ural streams  where  food  fish  naturally  abound,  so 
as  to  prevent  the  fish  from  going  up  or  down   such 

117:133.      Trespass:      Penalty. 

pass  upon  a  private  park  or  pond. 

Hist.  '03,  p.  188,  part  of  §  3,  reenacted  '05,  p. 
257,  part  of  §  3,  reenacted  '07,  p.  112,  part  of  §  3, 
reenacted  R.  C.  part  of  §  7185,  reenacted  '09,  p.  85, 
II.  B.  207.  part  of  §  4,  reenacted  '17.  c.  56,  part  of 
§  3,  p.  152  ;  "upon  a  private  park  or  pond"  substi- 
tuted for  "thereon." 


stream.  Sherwood  v.  Stephens  (1907)  13  I.  399. 
90  P.   345. 

Under  '03,  p.  189,  §  3,  as  amended  by  '05,  p.  258, 
private  ponds  may  be  constructed  and  maintained 
and  stocked  with  fish,  and  the  right  to  do  so  is  a 
statutory  right.  Sherwood  v.  Stephens  (1907)  13 
I.   399,   90   P.   345. 

A  complaint  against  the  state  fish  and  game  war- 
den for  damages  resulting  from  the  releasing  of 
fish  from  an  alleged  private  pond  must  show  that 
such  pond  was  established  and  stocked  with  fish  in 
accordance  with  the  state  fish  and  game  laws.  Sher- 
wood v.   Stephens    (1907)    13  I.   399,  90   P.   345. 

Action  for  damages:  The  right  to  construct, 
maintain  and  stock  with  fish  a  private  pond  is  stat- 
utory, and  in  order  to  maintain  an  action  for  dam- 
ages resulting  from  alleged  releasing  of  fish  from 
an  alleged  private  pond,  the  complaint  must  show 
that  the  pond  was  established  and  stocked  with  fish 
in  accordance  with  the  provisions  of  this  section. 
Sherwood  v.  Stephens  (1907)    13  I.  399,  90  P.  345. 

It  shall  be  a  misdemeanor  to  tres- 


Cited:      Sherwood    v.    Stephens    (1907)    13    I.    399, 
90   P.    345. 


117:134.  Restrictions  on  stocking  private  ponds.  It  shall  be  a  mis- 
demeanor to  take  fish  or  spawn  from  any  of  the  lakes  or  streams  of  this 
state  and  place  them  in  private  parks  or  ponds  at  any  time  of  the  year. 
['09,  p.  85,  H.  B.  207,  part  of  §  4.] 


Hist.  '05,  p.  257,  part  of  §  3 ;  am.  '07,  p.  112, 
part  of  §  3,  reenacted  R.  C.  part  of  §  7185  ;  am.  '09, 
p.  85,  H.  B.  207,  part  of  §  4,  reenacted  '17,  c.  56, 
part  of  S  3,  p.   153. 


Cited:      Sherwood    v. 
90   P.   345. 


Stephens    (1907)    13    I.    399, 


ARTICLE  14. 
FISH  CULTURE  BY  FEDERAL  AUTHORITIES. 

117:135.  Federal  fish  culture  recognized.  The  United  States  com- 
missioner of  fisheries  and  his  duly  authorized  agents  are  hereby  accorded 
the  right  to  conduct  fish-cultural  operations  and  scientific  investigations  in 
the  waters  of  this  state  in  such  manner  and  at  such  times  as  may  be  con- 
sidered necessary  and  proper  by  the  said  commissioner  or  his  agents. 
['17,  c.  32,  §  2,  p.  75.] 

Hist.     '17,  c.  32,  §  2,  p.  75. 

117:136.  Bureau  of  fisheries  authorized  to  erect  traps.  The  United 
States  bureau  of  fisheries  is  hereby  authorized  to  erect  racks,  traps  or 
other  obstructions  across  any  of  the  streams  of  the  state  of  Idaho  for  the 
purpose  of  obtaining  salmon  or  other  food  fishes  for  propagation.  ['17, 
c.  32,  part  of  §  1,  p.  75.] 

Hist.      '17,   c.   32,  part  of  §  1,  p.   75. 

117:137.  Interference  unlawful.  It  shall  be  unlawful  for  any  per- 
son or  persons  to  injure  or  destroy  any  such  rack,  trap  or  other  obstruc- 
tion by  any  means  whatever  or  to  take,  kill,  destroy  or  molest  any  salmon 
or  other  food  or  game  fishes  within,  two  miles  below  any  such  rack,  trap 
or  other  obstruction  across  any  of  the  streams  within  the  state.  ['17, 
c.  32,  part  of  §  1,  p.  75.] 

Hist.      *17,   c.   32,   part  of  §  1,   p.   75. 
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117:138.  Penalty  for  interference.  Any  person  violating  any  of  the 
provisions  of  this  article  shall  be  deemed  guilty  of  a  misdemeanor  and  any 
funds  collected  by  way  of  fines  for  violation  of  the  provisions  of  this  article 
shall  be  distributed  as  provided  in  the  fish  and  game  laws  of  this  state. 
['17,  c.  32,  §  3,  p.  75.] 

Hist.      '17,    c.    32,    §  3,   p.   75. 

ARTICLE  15. 
GENERAL  PENAL  PROVISIONS. 

117:139.  General  penalty.  Any  person  or  persons,  company  or  cor- 
poration, agent  or  employee  who  shall  violate  any  of  the  provisions  of  this 
chapter  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall,  except  where  a  special  penalty  is  provided,  be  punished  by  a  fine  of 
not  less  than  $25  nor  more  than  $300  and  the  cost  of  the  prosecution,  or 
by  imprisonment  in  the  county  jail  for  not  less  than  30  days  nor  more  than 
six  months,  or  may  be  punished  by  both  such  fine  and  imprisonment, 
within  the  discretion  of  the  court. 

Hist.     '03.  p.  188,  §  18,  reenacted  '05,  p.  257,  §  19  ;        c.  56,  part  of  §  10,  p.  167  ;  "fined  in  a  sum"  changed 
am.  '07,  p.  112,  §  12,  reenacted  R.  C.  part  of  §  7199  ;        to   "punished  by  a  fine." 
am.    '09,    p.    85,    H.    B.    207,    part   of    §17;    am.    '17, 

117:140.  Waste  and  destruction  unlawful.  It  shall  be  unlawful  for 
any  person  or  persons  wantonly  to  waste  or  destroy  any  of  the  fish  and 
game  of  this  state  or  to  take,  kill,  capture  or  destroy  at  any  time  of  the 
year  any  of  the  game  animals,  fish  or  birds  in  excess  of  the  number  herein 
provided. 

Hist.      '03,    p.    188,    part  of    §  3,    reenacted    '05,    p.  "hereinafter"    changed    to    "herein"  ;    split    infinitive 

257,    part   of    §  3  ;    am.    '07,    p.    112,    part   of    §  3,    re-  corrected. 

enacted  R.  C.  part  of  §7183;  am.   '09,  p.   85,   H.   B.  Cited:      Sherwood    v.    Stephens    (1907)    13    I.    393, 

207,  part  of  §  4  ;  am.  '17,  c.  56,  part  of  §  3,  p.  152  ;  90   P.    345. 

117:141.      Jail  sentence  for  malicious  waste  and  for  second  offenses. 

In  the  case  of  a  person  who  is  convicted  of  maliciously  wasting  game  or 
fish  or  who  has  once  been  convicted  of  the  violation  of  any  law  or  laws 
for  the  protection  of  any  wild  game  animals,  birds  or  game  fish,  his  pun- 
ishment in  addition  to  penalties  otherwise  provided  by  this  act,  may  in- 
clude a  jail  sentence  of  not  less  than  10  days. 

Hist.     '17,   c.  56,  part  of  §  10,  p.   169  ;  compiled. 

ARTICLE  16. 
ENFORCEMENT  OF  LAW. 

117:142.  Duty  of  wardens  and  peace  officers.  It  is  hereby  made 
the  duty  of  the  state  fish  and  game  warden  and  all  deputies  appointed 
under  the  provisions  of  this  chapter,  and  every  sheriff,  deputy  sheriff, 
city  marshal,  constable  and  police  officer  within  their  respective  jurisdic- 
tions in  the  state  of  Idaho,  to  enforce  all  the  provisions  of  this  chapter, 
and  all  laws  for  the  protection  of  fish  and  game.     ['03,  p.  188,  part  of  §  12.] 

Hist.      '99,    p.    428,   part  of    §  29  ;   am.   '03,   p.    188,        reenacted  R.   C  part  of  §  7198,  reenacted  '09,  H.   B. 
part    of    §  12,    reenacted    '05,    p.    257,    part    of    §  12,        207,  p.  85,  part  of  §  12. 

117:143.  Power  to  arrest.  Any  officer  authorized  to  enforce  the 
fish  and  game  laws  of  this  state  shall  have  power,  and  it  is  hereby  made 
his  duty  to  arrest,  either  with  or  without  a  warrant,  all  persons  violating 
any  of  the  provisions  of  this  chapter  and  cause  such  persons  to  be  taken 
before  the  proper  court  for  examination  or  trial,  as  provided  by  law. 

Hist.  '03,  p.  188,  part  of  §  12,  reenacted  '05,  p. 
257,  part  of  §  12,  reenacted  R.  C  part  of  §  7198, 
reenacted  '09,   H.   B.  207,  part  of  §  12  ;  compiled. 

117:144.  Power  to  arrest  without  warrant.  The  state  fish  and  game 
warden,  any  deputy  game  warden,  any  sheriff,  deputy  sheriff,  constable, 
forest  supervisor,  ranger  or  guard,  city  marshal  or  police  officer  is  author- 
ized to  arrest  without  warrant,  any  person  found  violating  any  of  the 
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provisions  of  the  fish  and  game  law,  when  detected  in  the  act,  or  found 
with  fish  and  game  unlawfully  in  his  possession  at  the  time  of  arrest. 

Hist.      (See  '99,  p.  428,   §  30)    '03,  p.  188,  §  15,  re-        B.  207,  part  of    1,  and  '17,  c.  37,  part  of  §  2,  p.  86  ; 
enacted    '05,    p.    257,    §  15,    reenacted    R.    C.    §  7197  ;        compiled, 
am.    '09,   p.  85,   H.   B.   207,   §  13;   also   '09,   p.   85,  H. 

117:145.  Right  of  search.  Any  officer  authorized  to  enforce  the 
fish  and  game  laws  shall  have  authority,  and  it  shall  be  his  duty,  to  inspect 
all  depots,  cars,  warehouses,  cold  storage  rooms,  store  rooms,  restaurants, 
hotels,  markets  and  all  packages  and  boxes  held  either  for  storage,  ship- 
ment or  sale,  which  he  shall  have  reasons  to  believe  contain  evidence  of  the 
violation  of  this  chapter,  and  shall  have  the  power  and  is  hereby  author- 
ized to  search,  with  or  without  a  search  warrant,  the  tents,  wagons,  camps 
or  packs  of  any  person  in  the  state  when  he  shall  have  good  reason  to  be- 
lieve that  such  person  has  in  his  possession  any  game  animals,  birds  or  fish 
taken  in  violation  of  any  of  the  provisions  of  this  chapter. 

Hist.      '99,   p.   428,   part   of    §29;   am.    '03,   p.    188,  Note:     This  section  so  far  as  it  authorizes  search 

part  of   §  12,  reenacted  '05,  p.   257,  part  of   §  12,  re-  without  warrant  is  in   apparent  conflict  with   Const, 

enacted    R.    C.    part    of    §7198;    am.    '09,    H.    B.    207,  I,    17. 
1>.   85,   part  of   §  12  ;  compiled. 

117:146.  Seizure  of  game  and  fish.  Any  game  warden,  sheriff,  con- 
stable or  any  officer  of  the  law  may  at  any  time  seize  and  take  into  his 
custody  any  game  or  fish  or  any  portion  of  the  same  which  may  have  been 
killed  or  taken  unlawfully  or  which  may  be  in  the  possession  of  any  person, 
company  or  corporation  unlawfully.     ['09,  p.  85,  H.  B.  207,  part  of  §  16.] 

Hist.      '03,    p.    188,    part  of   §17;   am.    '05,   p.    257,  Remedy    applied:      Binkley   v.    Stephens    (1909)    16 

part  of  §  18,  reenacted   '07,  p.   112,  part  of   §  11,  re-        I.   560,    102   P.    10. 
enacted  R.   C.   part  of   §  7193;  am.   '09,   p.   85,   H.  B. 
207,   part  of   §  16,   reenacted   '17,   c.    56,   part 'of   §9. 
p.   166. 

117:147.  Same:  Confiscation  and  sale  of  game.  All  such  fish  or 
game  so  confiscated  or  taken  shall,  if  it  appears  from  the  evidence  before 
the  magistrate  trying  the  case  that  the  said  game  or  fish  were  unlawfully 
taken  or  killed  or  were  unlawfully  in  the  possession  of  the  person  from 
whom  they  were  seized,  be  ordered  sold  by  the  magistrate  and  proceeds 
applied  as  other  moneys  to  the  fish  and  game  fund,  unless  otherwise 
provided. 

Hist.  '17,  c.  56,  part  of  §  9,  p.  166  ;  "or  persons" 
omitted;  "game  fund"  changed  to  "fish  and  game 
fund." 

117:148.  Seizure  of  appliances.  All  seines,  nets,  guns,  tackle,  pow- 
der, explosives,  lime,  poison,  drugs  and  other  means  and  devices  for  the 
unlawful  taking  or  killing  of  fish  or  game  of  any  kind  found  in  the  pos- 
session of  any  person  detected  in  unlawfully  taking  fish  from  any  of  the 
waters  of  the  state  or  killing  of  any  kind  of  game,  shall  be  seized  by  the 
officer  making  the  arrest.     ['17,  c.  56,  part  of  §  9,  p.  167.] 

Hist.      '03,   p.    188,    part  of   §  17,   reenacted   '05,    p.        enacted  R.  C.  part  of  §  7193  ;  am.   '09,   p.   85,  H.   B. 
257,    part  of   §18;   am.   '07,  p.   112,  part  of   §  11,  re-        207.  part  of  §16;  am.  '17,  c.  56,  part  of  §  9,  p.  167. 

117:149.  Same:  Confiscation  and  sale.  If  it  appears  from  the  evi- 
dence before  the  magistrate  trying  the  case  that  the  seines,  guns,  nets, 
tackle,  powder,  explosives,  lime,  poison,  drugs  and  other  means  and  de- 
vices for  the  taking  or  killing  of  game  or  fish  were  used  or  were  about  to 
be  used  for  the  unlawful  taking  or  killing  of  fish  or  game  the  same  are 
hereby  confiscated  and  shall  be  ordered  sold  by  the  magistrate  at  public 
or  private  sale  by  the  state  fish  and  game  warden  and  the  proceeds  from 
the  sale  of  the  same  turned  into  the  fish  and  game  fund.  ['17,  c.  56,  part 
of  §  9,  p.  167.] 

Hist.      '03,    p.    188,    part   of     17  ;    am.    '05,    p.    257,        R.    C.    part    of    §  7193,    reenacted    *09,    p.    85,    H.    B. 
part  of  §  18  ;  am.  '07,  p.   112,  part  of  §  11,  reenacted        207,  part  of  §  16  ;  am.  '17,  c.  56,  part  of  §  9,  p.   167. 

117:150.  Seizure  of  unclaimed  game.  Unless  otherwise  provided, 
all  carcasses,  hides,  pelts  or  other  portions  of  any  animals,  birds  or  fish 
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protected  by  the  provisions  of  this  chapter  and  the  taking  or. killing  of 
which  is  prohibited  by  law  may  be  seized  and  confiscated  by  the  state  fish 
and  game  warden  or  any  of  his  deputies  or  by  any  sheriff,  constable  or 
other  officer  of  the  law  wherever  the  same  may  be  found,  and  upon  being 
so  seized  and  confiscated  shall  be  sold  under  the  direction  of  the  state  fish 
and  game  warden  or  the  officer  seizing  the  same  at  public  or  private  sale 
and  the  proceeds  from  the  sale  thereof  turned  into  the  fish  and  game  fund, 
unless  otherwise  provided.     ['17,  c.  56,  part  of  §  9,  p.  167.] 

Hist.     '17,  c.  56,  part  of  §  9,  p.  167.  If  it  should  develop  that  the  fish  was  not  unlawfully 
Disposal  of  seized  fish:     Officers  can  sell  fish  that  taken    I   presume  constable  could  be  required  to   re- 
has    been    unlawfully    taken.      The    fact    that    it    is  fund  money,  but  in  no  case  would  a  criminal  action 
perishable    stuff    would    give    them   the    right   to   dis-  ^e-      O-   -"■■   "•     05-06.   p.   133. 
pose  of  it  without  any  specific  provision  in  the  law. 

117:151.  Actions:  Duty  of  prosecuting  attorney.  All  actions 
brought  for  violation  of  the  provisions  of  this  chapter  shall  be  in  the 
name  of  the  state  of  Idaho  and  shall  be  prosecuted  by  the  prosecuting  at- 
torney for  the  county  in  which  such  action  is  commenced. 

Hist.  '99,  p.  428,  part  of  §30;  am.  '03,  p.  188,  H.  B.  207,  part  of  §18;  am.  '11,  c.  62,  part  of  §  7. 
part  of  §  19  ;  am.  '05,  p.  257,  part  of  §  20,  re-  p.  181  ;  "county  attorney"  changed  to  "prosecuting 
enacted   R.    C.   part   of    §  7200,    reenacted    '09,   p.    85,        attorney." 

117:152.  Speedy  trial.  An  officer  who  arrests  any  person  under  the 
provisions  of  this  chapter  shall  take  such  person  before  a  justice  of  the 
peace,  probate  or  municipal  judge  having  jurisdiction,  who  shall,  without 
delay,  try  and  determine  the  matter  and  enter  judgment  according  to 
the  allegations  and  proof. 

Hist.      '99,   p.    428,   part  of    §30;   am.    '03,   p.    188,        of    §22,    reenacted    '17,    c.    37,    part    of    §2,    p.    86; 
part  of  §  26  ;  am.  '05,  p.  257,  part  of  §  25,  reenacted        compiled. 
R.  C.  part  of  §  7201  ;  am.  '09,  p.  85,  H.  B.  207,  part 

117:153.  Jail  sentence  in  lieu  of  fine.  The  justice  of  the  peace  or 
court  trying  such  action  shall  in  all  cases  of  conviction  under  this  chapter, 
whenever  any  fine  is  imposed,  order,  as  part  of  the  judgment  of  the  court, 
that  the  offender  shall  be  committed  to  jail,  there  to  remain  until  such 
fine  and  costs  are  fully  paid  or  otherwise  legally  discharged.  ['09,  p.  85, 
H.  B.  207,  part  of  §  18.] 

Hist.  '03,  p.  188,  part  of  §  19,  reenacted  '05,  p.  am.  '09,  p.  85,  H.  B.  207,  part  of  §  18,  reenacted 
257,    part   of    §  20,    reenacted    R.    C.    part  of    §  7200;        'LI,  c.  62.  part  of  §  7,  p.   181. 

117:154.      Disposition  of  fines:      When  arrest  made  by  local  officer. 

Whenever  any  arrest  is  made  by  a  sheriff,  deputy  sheriff,  constable,  city 
marshal  or  police  officer  and  a  conviction  had  under  the  provisions  of  this 
chapter  any  amount  recovered,  either  by  way  of  fines  imposed  or  from 
the  sale  of  goods  or  other  property  confiscated,  shall  be  turned  over  to  the 
officer  making  the  arrest,  and  shall,  by  him,  be  turned  into  the  county 
treasury  as  are  other  moneys  collected  by  such  officials. 

Hist.  '17,  c.  37,  part  of  §  2,  p.  86  ;  "such"  omitted. 

117:155.  Same:  When  arrest  made  by  wardens.  Upon  the  arrest 
and  conviction  of  any  person  for  violating  any  of  the  provisions  of  the 
fish  and  game  laws  of  this  state  the  whole  of  the  fine,  when  collected,  ex- 
cept as  provided  in  the  foregoing  section,  shall  be  paid  to  the  deputy  fish 
and  game  warden  on  the  1st  day  of  each  month  and  on  the  15th  day  of 
each  month  be  remitted  by  the  state  fish  and  game  warden  to  the  state 
treasurer,  and  shall,  by  the  state  treasurer,  be  placed  to  the  credit  of  the 
state  fish  and  game  fund.     ['17,  c.  37,  §  1,  p.  85.] 

Hist.  (See  '99,  p.  428,  §  28)  '03,  p.  188,  §  25  ;  am. 
'05,  p.  257,  §  24,  reenacted  R.  C.  §  7202  ;  am.  '09, 
]).  85,  H.  B.  207,   §  21  ;  am.  '17,  c.  37,   §  1,   p.  85. 

117:156.  Transportation  of  prisoner.  All  necessary  expenses  in- 
curred in  transportation  and  keeping  a  prisoner  arrested  under  this  chap- 
ter shall  be  paid  out  of  the  state  fish  and  game  fund  upon  the  sworn  state- 
ment of  the  deputy  warden  making  the  arrest,  approved  by  the  state  fish 
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and  game  warden,  and  if  arrested  by  the  state  fish  and  game  warden  upon 
his  sworn  statement. 

Hist.  '09,  p.  85,  H.  B,  207,  part  of  §12;  "game 
warden"   changed  to   "fish   and  game  warden." 

117:157.  Penalty  for  official  neglect.  Any  officer  whose  duty  it  is 
to  enforce  this  law,  who  neglects  or  refuses  to  perform  any  of  the  duties 
required  to  be  performed  by  him  under  any  of  the  provisions  of  this 
chapter  is  guilty  of  a  misdemeanor. 

Hist.  '03,  p.  188,  §  27,  reenacted  '05,  p.  257,  §  26, 
reenacted  R.  C.  §  7203,  reenacted  '09,  p.  85,  H.  B. 
207,    §  23  ;   rewritten. 

ARTICLE   17. 
INTERPRETATION. 

117:158.  Special  acts  not  affected.  That  nothing  in  this  chapter 
shall  be  construed  as  repealing  or  in  anywise  affecting  any  law  or  laws 
heretofore  passed  relating  to  the  protection  of  birds,  fish  or  game  in  any 
particular  counties,  localities,  streams  or  lakes  in  the  state  of  Idaho  unless 
specifically  mentioned  in  this  chapter.     ['17,  c.  56,  §  13,  p.  171.] 

Hist.      "17,  c.   56,   §  13,   p.   171. 

CHAPTER  118. 
GAME  PRESERVES. 

ARTICLE   1. 
GENERAL  PROVISIONS. 
Cross  ref.     Authority  of  state  fish  and  game  warden  to  establish  preserves:     C   L.   117:6. 

118:1.  Purpose  of  preserves.  The  game  preserves  herein  described 
are  created  for  the  better  protection  of  birds  and  game  and  fur-bearing 
animals,  for  the  establishment  of  breeding  places  therefor  and  for  the 
preservation  of  the  species  thereof. 

Hist.  Compiled  from  '09,  p.  152,  H.  B.  242,  §  2  ; 
'15,  c.  9,  §2,  p.  39;  '17,  c.  29,  §2,  p.  71;  '17,  c. 
38,  §  2,  p.  87  ;  '17,  c.  54,   §  2,  p.  125. 

118:2.  General  law  suspended  in  preserves.  The  provisions  of  the 
fish  and  game  law  defining  an  open  season  for  the  hunting,  pursuing, 
killing  and  capturing  of  game  and  fur-bearing  animals  and  game  birds 
shall  not  apply  to  the  game  preserves  described  in  this  chapter,  wherever 
the  provisions  thereof  are  in  conflict  herewith. 

Hist.     Compiled  from   '09,  p.   152,  H.   B.   242,   §  1  ;        29,    §  1,   p.   70  ;   '17.   c.   38,   §  1,   p.   87  ;   '17,   c.   54,   §  1, 
'15,  c.  9,   §  1,  p.   38  ;   '15,  c.   155,   §  2,   p.   336  ;  '17,   c.        p.  124,  and  made  to  apply  generally  to  all  preserves. 

118:3.  Penalty  for  violation  of  preserve.  Any  person  who  violates 
any  of  the  provisions  of  this  chapter  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  unless  a  different  punishment  is 
herein  prescribed,  shall  be  punished  by  a  fine  of  not  less  than  $100  nor 
more  than  $500  or  imprisoned  in  the  county  jail  for  a  period  of  not  less 
than  three  months  nor  more  than  one  year,  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the  court. 

Hist.  Compiled  from  '09,  p.  152,  H.  B.  242,  §  8, 
last  part ;  '15,  c.  9,  §  6,  p.  39  ;  '17,  c.  29,  §  5,  p.  72  ; 
'17,   c.  38,  §  6,  p.   88;  '17,  c.  54,   §  6,  p.  125. 

ARTICLE   2. 
PRESERVE  ON  SOUTH  FORK  OF  PAYETTE  RIVER. 

118:4.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve : 

Beginning  at  a  point  on  the  north  bank  of  the  South  Fork  of  the  Payette 
river,  township  nine  (9)  north,  range  eight  (8)  east,  Boise  meridian, 
thence  following  the  divide  between  Kirkum  creek  and  Lick  creek  in  a 
northerly  direction  and  continuing  on  the  divide  between  Clear  creek  and 
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Five  Mile  creek  to  the  boundary  of  the  Boise  national  forest,  which  at 
that  point  is  also  the  divide  or  watershed  between  Payette  and  Sialmon 
rivers;  thence  in  a  northerly,  easterly  and  southerly  direction  on  this 
watershed  to  a  point  in  township  seven  (7)  north,  range  twelve  (12)  east, 
Boise  meridian,  where  said  boundary  strikes  the  divide  between  the  Middle 
Fork  of  the  Boise  river  and  the  South  Fork  of  the  Payette  river;  thence 
in  a  westerly,  southerly  and  northerly  direction  following  the  watershed 
separating  the  Boise  river  from  the  South  Fork  of  the  Payette  river  to 
the  point  of  beginning,  embracing  all  the  land  drained  by  the  tributaries 
of  the  South  Fork  of  the  Payette  river,  lying  to  the  east  of  the  point  of 
beginning. 

Hist.      Compiled   from    '09,    p.    152,    H.    B.    242,    §§ 
L.    2. 

118:5.  All  birds  and  game  animals  protected.  It  shall  be  unlawful 
for  any  person  or  persons,  at  any  time,  to  hunt,  trap,  kill,  capture  or  chase 
any  birds  or  game  animals  of  any  kind  or  description  whatever  within 
the  limits  of  the  said  boundary.     ['09,  p.  152,  H.  B.  242,  §  3,  first  part.] 

Hist.     '09,  p.   152,  H.  B.  242,  §  3,   first  part. 

118:6.  Fur-bearing  animals.  It  shall  be  unlawful  for  any  person 
or  persons  to  pursue,  capture,  kill  or  ensnare  any  of  the  following  fur^ 
bearing  animals  within  this  area :  Bear,  lynx,  wolverine,  fox,  otter,  beaver, 
marten,  mink  and  fisher.     ['09,  p.  152,  H.  B.  242,  §  4,  first  part.] 

Hist.      '09,    p.    152,    H.    B.   242,    §  4,    first  part. 

118:7.  Predatory  animals.  The  mountain  lion,  timber  wolf,  prairie 
wolf  or  coyote,  or  wild  cat  may  be  destroyed  and  exterminated  by  the  game 
wardens  and  the  persons  authorized  bv  the  game  wardens  for  that  purpose. 
['09,  p.  152,  H.  B.  242,  §  4,  last  part.] 

Hist.      '09,   p.    152,    H.    B.    242,    S  4.    last   part.  destruction  of  predatory  animals:      §1197.     Bounties 

Cross    ref.      Livestock    sanitary   board    to   supervise        on    wild   animals:      §  1198. 

ARTICLE  3. 
BLACK  LAKE  GAME  PRESERVE. 

118:8.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve  to  be 
known  as  the  Black  Lake  game  preserve : 

Beginning  at  a  point  on  Snake  river  where  the  north  boundary  of 
township  twenty-five  (25)  north,  range  two  (2)  west,  Boise^  meridian, 
intersects  the  west  boundary  of  the  state  of  Idaho ;  thence  easterly  along 
the  north  boundary  of  township  twenty-five  (25)  north,  range  two  (2) 
west,  Boise  meridian,  township  twenty-five  (25)  north,  range  one  (1) 
west,  Boise  meridian,  and  township  twenty-five  (25)  north,  range  one  (1) 
east,  Boise  meridian,  to  where  the  same  intersects  the  east  boundary  of 
the  Nez  Perce  national  forest  reserve;  thence  southerly,  westerly  and 
easterly  along  the  east  boundary  of  the  Nez  Perce  national  forest  reserve 
to  a  point  where  the  same  intersects  the  north  boundary  of  township 
twenty -two  (22)  north,  range  one  (1)  east,  Boise  meridian;  thence  west- 
erly along  the  north  boundary  of  township  twenty-two  (22)  north,  range 
one  (1)  east,  Boise  meridian,  and  township  twenty-two  (22)  north,  range 
one  (1)  west,  Boise  meridian,  to  the  northwest  corner  of  township  twenty- 
two  (22)  north,  range  one  (1)  west,  Boise  meridian;  thence  southerly 
along  the  west  boundary  of  township  twenty-two  (22)  north,  range  one 
(1)  west,  Boise  meridian,  and  township  twenty-one  (21)  north,  range 
one  (1)  west,  Boise  meridian,  to  the  northeast  corner  of  township  twenty 
(20)  north,  range  two  (2)  west,  Boise  meridian;  thence  westerly  along 
the  north  boundary  of  township  twenty  (20)  north,  range  two  (2)  west, 
Boise  meridian,  and  township  twenty  (20)  north,  range  three   (3)   west, 
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Boise  meridian,  to  where  the  same  intersects  the  west  boundary  of  the 
state  of  Idaho;  thence  northerly,  westerly  and  easterly  along  said  west 
boundary  of  the  state  of  Idaho  to  the  point  of  beginning,  the  area  embraced 
therein  being  parts  of  Adams  and  Idaho  counties  within  the  state  of  Idaho. 

Hist.     Compiled  from  '16,  c.  9,  H  1,  2,  pp.  38-9. 

118:9.  Game  animals  protected.  It  shall  be  unlawful  for  any  per- 
son or  persons,  at  any  time,  to  hunt,  trap,  capture,  pursue  or  kill  game 
animals  of  any  kind  or  description  whatever  within  the  limits  or  boun- 
daries of  the  Black  Lake  game  preserve.     ['15,  c.  9,  §  3,  p.  39.] 

Hist.      '15,   c.  9.   S  3,   p.   39. 

118:10.  Fur-bearing  animals.  It  shall  be  unlawful  for  any  person 
or  persons,  at  any  time,  to.  hunt,  trap,  capture,  pursue  or  kill  within  the 
limits  or  boundaries  of  the  Black  Lake  game  preserve,  any  of  the  following 
fur-bearing  animals,  to  wit:  Beaver,  otter,  marten,  fisher,  fox,  mink  and 
wolverine.     ['15,  c.  9,  §  4,  p.  39.] 

Hist.     '15,  c.  9,   S  4,  p.  39. 

118:11.  Predatory  animals.  Mountain  lion,  bear,  lynx,  timber  or 
prairie  wolf,  coyote  and  wild  cat  may  be  destroyed  or  exterminated  within 
said  Black  Lake  game  preserve  by  game  wardens  or  persons  authorized 
by  game  wardens  to  destroy  such  predatory  animals.     ['15,  c.  9,  §  5,  p.  39.] 

Hist.     '15,  c.  9,   §  5,  p.  39.  destruction  of  predatory  animals:      §  1197.     Bounties 

Cross   ref.      Livestock   sanitary   board   to  supervise        on   wl,d  animals:      §  1198. 

118:12.  Prima  facie  evidence  of  violation.  Possession  of  any  of  the 
animals  or  of  any  part  of  any  of  .the  animals,  the  killing  of  which  is  pro- 
hibited within  the  Black  Lake  game  preserve  by  this  article,  by  any  person 
within  the  boundary  of  the  said  preserve  shall  be  deemed  prima  facie  evi- 
dence of  a  violation  of  the  provisions  of  this  article :  Provided,  That  per- 
sons who  are  bona  fide  and  established  residents  within  the  said  preserve 
may,  with  the  knowledge  of  the  game  warden,  have  in  their  possession  such 
animals  which  have  been  lawfully  killed  outside  of  the  boundaries  of  the 
Black  Lake  game  preserve.     ['15,  c.  9,  §  7,  p.  39.] 

Hist.     '15,  c.  9,   §  7,  p.  39. 

118:13.  Grazing  of  live  stock.  It  is  not  the  intention  of  this  article 
to  limit  in  any  way  or  prohibit  the  grazing  of  live  stock  upon  this  preserve. 

Hist.  '15,  c.  9,  §  8,  p.  40  ;  changed  from  a  pro- 
viso ;  split  infinitive  corrected. 

ARTICLE   4. 
CASSIA  GAME  PRESERVE. 

118:14.  Boundaries.  The  area  embraced  within  the  following  coun- 
ties is  set  aside  and  designated  as  a  game  preserve : 

The  counties  of  Bannock,  Bear  Lake,  Cassia,  Franklin,  Oneida,  Power 
and  Twin  Falls. 

Hist.  '11,  c.  208,  p.  679,  superseded  by  '15,  c. 
72,  §  1,  p.  183  ;  phraseology  changed  and  counties 
arranged    alphabetically. 

118:15.  Preserve  expires  1920.  This  game  preserve  is  created  for 
a  period  of  five  years  ending  March  11,  1920. 

Hist.  '11,  c.  208,  §  4,  p.  679,  superseded  by  '15, 
c.  72,  §  4,  p.  183  ;  date  substituted  for  phrase  "from 
and  after  the   passage  of  this  act." 

118:16.  Certain  birds  and  animals  protected.  It  shall  be  unlawful 
for  any  person  at  any  time  to  hunt,  trap,  kill,  capture  or  chase  any  of  the 
following  game,  birds  or  animals  within  the  aforementioned  counties: 
Mongolian  pheasant,  quail,  deer,  antelope,  elk,  mountain  sheep,  ibex,  or 
mountain  goat. 

Hist.  '11,  c.  208,  S  2,  p.  679;  am.  '15,  c.  72,  §2, 
p.  183  ;  "or  persons"  omitted  ;  "antelope"  changea 
to   singular  number. 

705 

Pol -23 


118:17  FISH  AND  GAME 

118:17.  Penalty  for  violation  of  preserve.  Any  person  violating"  the 
provisions  of  this  article  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not  less  than  $100 
nor  more  than  $300,  or  by  imprisonment  in  the  county  jail  for  not  less 
than  30  days  nor  more  than  six  months,  or  by  both  such  fine  and  impris- 
onment. 

Hist.      '11,   c.   208,   §3,  p.   679,   reenacted  '15,  c.  72,        omitted;    "punished    by    a    fine"    for    "fined    in    the 
§  3,    p.    183 ;    am.    '17,    c.    150,    p.    471  ;    "or   persons"        suitf." 

ARTICLE   5. 
LEWISTON  ORCHARDS  GAME  PRESERVE. 

118:18.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve  to  be 
known  as  the  Lewiston  Orchards  game  preserve : 

Beginning  at  a  point  where  the  city  limits  of  Lewiston  intersect  the 
meander  line  of  the  Snake  river,  more  particularly  described  as  the  section 
line  between  sections  one  (1)  and  twelve  (12),  township  thirty-five  (35) 
north,  range  six  (6)  west,  Boise  meridian;  thence  southerly  along  the  said 
meander  line  to  the  intersection  of  the  same  with  the  east  and  west  center 
line  of  section  twenty-three  (23),  township  thirty-five  (35)  north,  range 
six  (6)  west,  Boise  meridian;  thence  east  along  said  center  line  of  sections 
twenty -three  (23)  and  twenty-four  (24),  same  township,  and  the  center 
line  of  sections  nineteen  (19),  twenty  (20),  twenty-one  (21),  twenty-two 
(22)  and  twenty-three  (23),  in  township  thirty-five  (35)  north,  range 
rive  (5)  west,  Boise  meridian,  to  the  quarter  corner  between  sections 
twenty-three  (23)  and  twenty-four  (24)  in  said  township  thirty-five  (35) 
north,  range  five  (5)  west;  thence  south  one-half  (V:>)  mile  to  the  section 
corner  common  to  sections  twenty -three  (23),  twenty-four  (24),  twenty- 
five  (25)  and  twenty-six  (26)  ;  thence  east  on  the  south  line  of  section 
twenty-four  (24)  in  said  township  thirty-five  (35)  north,  range  five  (5) 
west,  and  along  the  eastward  extension  of  said  line  to  its  intersection  with 
the  west  line  of  the  Nez  Perce  Indian  reservation ;  thence  northerly  along 
the  west  line  of  said  Indian  reservation  to  an  intersection  with  the  north 
line  of  section  eight  (8),  township  thirty-five  (35)  north,  range  four  (4) 
west  of  the  Boise  meridian ;  thence  west  to  the  northwest  corner  of  section 
twelve  (12),  township  thirty-five  (35)  north,  range  five  (5)  west,  Boise 
meridian;  thence  south  one  mile  to  the  southwest  corner  of  said  section 
twelve  (12)  ;  thence  west  two  (2)  miles  to  the  southeast  corner  of  section 
nine  (9),  township  thirty-five  (35)  north,  range  five  (5)  west,  Boise 
meridian;  thence  north  to  the  northeast  corner  of  said  section  nine  (9)  ; 
thence  west  to  the  point  of  beginning. 

Hist.      Compiled  from   '15,    c.    155,    §  1,   p.    336. 

118:19.  Game  birds,  waterfowl  and  song  birds  protected.  It  shall 
be  unlawful  for  any  person  to  hunt,  capture,  pursue  or  kill,  within  the 
limits  of  the  boundaries  of  the  Lewiston  Orchards  game  preserve,  any 
game  bird,  waterfowl  or  song  bird. 

Hist.      '15,   c.   155,    §  2,    first  part,   p.    336  ;  time   of 
taking:   effect   omitted. 

118:20.  Penalty  for  violation  of  preserve.  Any  person  violating 
any  of  the  provisions  of  this  article  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  $25  and  not  more  than  $100,  or  by  imprisonment  in  the  county  jail 
for  a  period  of  not  less  than  10  days  and  not  more  than  30  days. 

Hist.      '15,    c.    155,    §3.    P-    337;    "punished    by    a 
fine  of"  for  "fined  in  a  sum." 
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ARTICLE   6. 
BIG   LOST  RIVER  GAME  PRESERVE. 

118:21.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve  to  be 
known  as  the  Big  Lost  River  game  preserve : 

Beginning  at  the  northwest  corner  of  township  four  (4)  north,  range 
twenty-four  (24)  east,  Boise  meridian;  thence  north  on  the  range  line 
between  ranges  twenty -three  (23)  and  twenty-four  (24)  east,  Boise 
meridian,  fourteen  (14)  miles;  thence  in  a  general  westerly  direction  fol- 
lowing the  northern  boundary  of  said  Sawtooth  addition  as  surveyed,  laid 
out,  staked  and  marked  upon  the  ground  for  a  distance  of  approximately 
forty  (40)  miles,  including  irregularities,  to  the  intersection  of  said  north 
line  with  the  east  line  of  the  Sawtooth  national  forest  on  the  summit  or 
watershed  between  the  North  Fork  of  the  Big  Lost  river  and  Sheep  creek 
and  other  tributaries  of  the  East  Fork  of  Salmon  river  near  what  will  be 
when  surveyed  the  northeast  corner  of  section  thirty-one  (31),  township 
eight  (8)  north,  range  nineteen  (19)  east,  Boise  meridian;  thence  along 
said  divide  or  watershed  between  Big  Lost  river  and  Salmon  river  and 
their  tributaries  southwesterly,  northwesterly  and  southwesterly  to  Ryan's 
peak ;  thence  in  a  general  southeasterly  direction  along  the  divide  or  water- 
shed between  Big  Lost  river  and  Wood  river  and  their  tributaries  to  a 
point  at  the  intersection  of  said  divide  or  watershed  and  the  range  line 
between  ranges  twenty-two  (22)  and  twenty-three  (23)  east,  Boise  merid- 
ian, near  what  will  be  when  surveyed  the  northeast  corner  of  section  thir- 
teen (13),  township  three  (3)  north,  range  twenty-two  (22)  east,  Boise 
meridian,  which  is  also  the  southeast  corner  of  the  Sawtooth  national 
forest;  thence  in  a  general  easterly  direction  along  the  southern  boundary 
of  said  Sawtooth  addition  as  surveyed,  laid  out,  staked  and  marked  on  the 
ground,  to  the  range  line  between  ranges  twenty-three  (23)  and  twenty- 
four  (24)  east,  Boise  meridian,  thence  north  seven  (7)  miles,  more  or  less, 
along  said  range  line  to  the  place  of  beginning. 

Hist.     Compiled  from   '17,   c.   29,   §§  1,   2,   pp.   70-1. 

118:22.  Game  birds  protected.  It  shall  be  unlawful  for  any  person 
or  persons  at  any  time  to  hunt,  trap,  capture,  pursue,  chase,  kill  or  destroy 
within  the  limits  or  boundaries  of  the  Big  Lost  River  game  preserve  any 
game  birds  whatsoever,  including  grouse,  wild  ducks,  wild  geese,  pheas- 
ants, partridges,  quail,  prairie  chickens,  sage  hens,  swan,  snipe,  plover, 
eagle  and  turtledove,  of  any  species  or  any  other  game  birds  of  any  kind 
or  description  whatsoever,  whether  herein  specifically  enumerated  or  not, 
excepting  hawks,  crows  and  magpies.     ['17,  c.  29,  §  3,  p.  71.] 

Hist.      '17,   c.    29,    §  3,   p.   71. 

118:23.  Fur-bearing  animals.  It  shall  be  unlawful  for  any  person 
or  persons  at  any  time  to  hunt,  trap,  capture,  pursue,  chase,  kill  or  destroy, 
wiithin  the  limits  or  boundaries  of  the  Big  Lost  River  game  preserve,  any 
game  or  fur-bearing  animals,  including  deer,  elk,  mountain  goat,  mountain 
sheep,  ibex,  antelope,  caribou,  moose,  beaver,  otter,  marten,  fisher,  fox  and 
mink,  or  any  other  game  or  fur-bearing  animal  of  any  kind  or  description 
whatsoever,  whether  herein  specifically  enumerated  or  not.  ['17,  c.  29,  §  4, 
first  part,  p.  71.] 

Hist.     '17,  c.   29.   §  4,  first  part,  p.  71. 

118:24.  Predatory  animals.  Rabbits,  badgers,  weasels  and  skunks 
may  be  killed  within  said  limits  and  boundaries  by  anyone,  and  mountain 
lion,  bear,  lynx,  wolverine,  timber  or  prairie  wolves,  coyotes  and  wild  cats 
may  be  killed,  destroyed  or  exterminated  within  the  limits  or  boundaries 
of  said  game  preserve  by  game  wardens  or  persons  authorized  by  game 

707 


wm 


118:25  FISH  AND  GAME 

wardens  to  destroy  such  predatory  animals,  or  by  anyone  when  necessary 
for  the  protection  of  life  or  property. 

Hist.      '17,    c.    29,    §  4,    last    part,    p.    71;    changed        destruction  of  predatory  animals:     §  1197.     Bounties 
from  a  proviso.  on  wild  animals:     §  1198. 

Cross   ref.      Livestock   sanitary  board  to   supervise 

118:25.  Prima  facie  evidence  of  violation.  Possession  of  any  of  the 
birds  or  animals,  or  of  any  part  of  any  of  the  birds  or  animals,  the  killing 
of  which  is  prohibited  within  the  boundaries  of  the  Big  Lost  River  game 
preserve  by  this  article  by  any  person  within  the  boundaries  of  said  pre- 
serve shall  be  deemed  prima  facie  evidence  of  a  violation  of  the  provisions 
of  this  article.     ['17,  c.  29,  §  6,  p.  72.] 

Hist.     '17,  c.   29,   §  6,   p.  72. 

118:26.  Grazing  of  live  stock.  This  article  shall  not  be  construed 
so  as  to  in  any  way  limit  or  prohibit  the  grazing  of  live  stock  upon  the 
said  Big  Lost  River  game  preserve.     ['17,  c.  29,  §  8,  p.  72.] 

Hist.      '17,   c.   29,   §  8,   p.   72. 

ARTICLE   7. 
SELWAY  GAME  PRESERVE. 

118:27.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve  to  be 
known  as  the  Selway  game  preserve : 

Beginning  at  the  confluence  of  the  Old  Man  creek  with  the  Locksaw 
river;  thence  up  said  Old  Man  creek  and  the  west  fork  thereof  to  the 
summit  of  the  Craggs  mountains  at  Snow  hill;  thence  on  and  along  the 
crest  of  said  Craggs  mountains  to  a  point  opposite  the  headwaters  of 
Rhoda  creek;  thence  down  said  Rhoda  creek  to  its  confluence  with  the 
north  fork  of  Moose  creek ;  thence  down  said  north  fork  of  Moose  creek  to 
its  confluence  with  the  Main  Moose  creek;  thence  on  and  up  said  Moose 
creek  to  the  line  between  the  state  of  Idaho  and  the  state  of  Montana  in 
the  Lost  Horse  pass ;  thence  northerly  on  and  along  said  line  between  the 
said  states  of  Idaho  and  Montana  to  the  Deep  Creek  pass ;  thence  in  a  direct 
line  to  Little  Sand  lake  at  the  headwaters  of  Storm  creek;  thence  down 
Storm  creek  to  its  confluence  with  White  Sand  creek ;  thence  down  White 
Sank  creek  to  its  confluence  with  the  Locksaw  river ;  thence  down  the  south 
bank  of  the  Locksaw  river  to  the  mouth  of  Old  Man  creek  and  point  of 
beginning,  the  area  embraced  therein  being  part  of  Idaho  county  or  any 
county  created  therefrom  within  the  state  of  Idaho. 

Hist.     Compiled  from  *17,  c.  38,   §§  1,  2,  p.  87. 

118:28.  All  game  animals  protected.  It  shall  be  unlawful  for  any 
person  or  persons  at  any  time  to  hunt,  trap,  capture,  pursue  or  kill  game 
animals  of  any  kind  or  description  whatever  within  the  limits  or  boun- 
daries of  the  Selway  game  preserve.     ['17,  c.  38,  §  3,  p.  87.] 

Hist.     '17.  c.  38,   §  3,  p.  S7. 

118:29.  Fur-bearing  animals.  It  shall  be  unlawful  for  any  person 
or  persons  at  any  time  to  hunt,  trap,  capture,  pursue  or  kill  within  the 
limits  or  boundaries  of  the  Selway  game  preserve  any  of  the  following 
fur-bearing  animals,  to  wit:  Beaver,  otter,  marten,  fisher,  fox  or  mink. 
['17,  c.  38,  §  4,  p.  87.] 

Hist.     '17,  c.   38,   §  4,  p.  87. 

118:30.  Predatory  animals.  Mountain  lion,  bear,  lynx,  timber  or 
prairie  wolf,  wolverine,  coyote  and  wild  cat  may  be  destroyed  or  extermi- 
nated within  said  Selway  game  preserve  by  game  wardens  or  persons 
authorized  by  game  wardens  to  destroy  such  predatory  animals.  ['17, 
c.  38,  §  5,  first  part,  p.  88.] 

Hist.      '17,   c.    38,    §  5.   first  part,   p.   88.  destruction  of  predatory  animals:     §  1197.     Bounties 

Cross   ref.      Livestock   sanitary   board  to   supervise        on   wild  animals:      §1198. 
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118:31.  Prima  facie  evidence  of  violation.  Possession  of  any  of  the 
animals  or  of  any  part  of  any  of  the  animals,  the  killing  of  which  is  pro- 
hibited within  the  Selway  game  preserve  by  this  article,  by  any  person 
within  the  boundaries  of  the  said  preserve  shall  be  deemed  prima  facie 
evidence  of  a  violation  of  the  provisions  of  this  article:  Provided,  That 
persons  who  are  bona  fide  and  established  residents  within  the  said  pre- 
serve may,  with  the  knowledge  of  the  game  warden,  have  in  their  posses- 
sion such  animals  which  have  been  lawfully  killed  outside  of  the  boundaries 
of  the  Selway  game  preserve.     ['17,  c.  38,  §  7,  p.  88.] 

Hist.     '17,   c.  38,   §  7,  p.   88. 

118:32.  Grazing  of  live  stock.  It  is  not  the  intention  of  this  article 
to  in  any  way  limit  or  prohibit  the  grazing  of  live  stock  upon  this  preserve. 

Hist.     '17,  c.  38,  §  8,  p.  88  ;  changed  from  proviso. 

ARTICLE   8. 
BIG   CREEK  GAME   PRESERVE. 

118:33.  Boundaries.  The  area  embraced  within  the  following  de- 
scribed boundaries  is  set  aside  and  designated  as  a  game  preserve  to  be 
known  as  the  Big  Creek  game  preserve : 

Beginning  at  the  confluence  of  the  Middle  Fork  of  the  Salmon  river 
with  the  main  Salmon  river  in  the  county  of  Lemhi,  state  of  Idaho,  and 
running  thence  in  a  general  easterly  direction  up  said  main  Salmon  river 
to  the  mouth  of  Big  creek ;  thence  in  a  general  southerly  direction  up  said 
Big  creek  to  the  mouth  of  Big  Deer  creek;  thence  in  a  general  westerly 
direction  up  said  Big  Deer  creek  to  the  summit  of  the  divide  between  said 
Big  Deer  creek  and  Iron  (or  Waterfall)  creek;  thence  down  said  Iron  (or 
Waterfall )  creek  in  a  general  westerly  direction  to  its  confluence  with  said 
Middle  Fork  of  Salmon  river ;  thence  down  said  Middle  Fork  in  a  general 
northerly  direction  to  the  point  of  beginning. 

Hist.       Compiled    from     '17,     c.     54,     §§  1,     2,     pp. 
124-5. 

118:34.  All  game  animals  protected.  It  shall  be  unlawful  for  any 
person  or  persons  at  any  time  to  hunt,  trap,  capture,  pursue  or  kill  game 
animals  of  any  kind  or  description  whatsoever  within  the  limits  of  the 
boundaries  of  the  Big  Creek  game  preserve.     ['17,  c.  54,  §  3,  p.  125.] 

Hist.     '17,   c.   54,    §  3,  p.   125. 

118:35.  Fur-bearing  animals.  It  shall  be  unlawful  for  any  person 
or  persons  at  any  time  to  hunt,  trap,  capture,  pursue  or  kill  within  the 
limits  or  boundaries  of  the  Big  Creek  game  preserve  any  of  the  following 
fur-bearing  animals,  to  wit:  Beaver,  otter,  marten,  flsher,  fox  or  mink. 
['17,  c.  54,  §  4,  p.  125.] 

Hist.      '17,  c.   54,   §  4,  p.   125. 

118:36.  Predatory  animals.  Mountain  lion,  lynx,  timber  or  prairie 
wolf,  coyote  and  wild  cat  may  be  destroyed  or  exterminated  within  said 
Big  Creek  game  preserve  by  game  wardens  or  persons  authorized  by  game 
wardens  to  destroy  such  predatory  animals.     ['17,  c.  54,  §  5,  p.  125.] 

Hist.     '17,  c.  54,   §5,  p.   125.  destruction  of  predatory  animals:     §  1197.     Bounties 

Cross  ref.     Livestock   sanitary  board  to  supervise        on  wild  animals:     §  1198. 

118:37.  Prima  facie  evidence  of  violation.  Possession  of  any  of  the 
animals  or  of  any  part  of  the  animals,  the  killing  of  which  is  prohibited 
within  the  Big  Creek  game  preserve  by  this  article,  by  any  person  within 
the  boundaries  of  the  said  preserve  shall  be  deemed  prima  facie  evidence  of 
a  violation  of  the  provisions  of  this  article :  Provided,  That  persons  who 
are  bona  fide  and  established  residents  within  the  said  preserve  may,  with 
the  knowledge  of  the  game  warden,  have  in  their  possession  such  animals 
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which  have  been  lawfully  killed  outside  of  the  boundaries  of  the  Big  Creek 
game  preserve.     ['17,  c.  54,  §  7,  p.  126.] 

Hist.      '17,  c.   54,   §  7,  p.   126. 

118:38.  Grazing  of  live  stock.  It  is  the  intent  of  this  article  to  leave 
the  question  of  stock  grazing  within  said  game  preserve  entirely  to  the 
discretion  of  the  forest  department.     ['17,  c.  54,  §  8,  p.  126.] 

Hist.      '17,   c.   54,   §  8,   p.   126. 
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TITLE  XXII.    THE  PUBLIC  LANDS. 

Note:  The  chapters  of  this  title  prescribing  the  organization  of  the  state  land  department  and 
the  manner  of  selling  and  leasing  state  lands  seem  to  follow  in  a  general  way  the  Colorado  law. 
See  Mill's  Ann.  Stat.  vol.  2,  §§  3627-62.  Legislation  prior  to  the  act  of  1905,  on  which  this  title 
is  primarily  based,  is  as  follows:     '90-91,  p.  109;  '93,  p.  139;  '99,  p.  72. 

CHAPTER  119. 

ORGANIZATION  OF  STATE  LAND  DEPARTMENT, 

§  1558.  Constitution  of  state  land  board.  The  governor,  secretary 
of  state,  attorney  general,  state  auditor  and  superintendent  of  public  in- 
struction being  constituted  a  state  board  of  land  commissioners  by  section 
7  of  article  IX  of  the  constitution  of  the  state,  as  such  board,  have  the 
direction,  control  and  disposition  of  the  public  lands  of  the  state.  The 
board  shall  have  an  office  in  the  capitol  building,  in  a  room  set  apart  by 
the  capitol  commission,  which  shall  be  in  charge  of  the  register  hereinafter 
provided  for. 

Hist.  (See  '95.  p.  215,  c.  2,  §  5,  reenacted  '99, 
p.  282,  c.  2.  §  5,  and  '05,  p.  131,  §  30.)  '05,  p.  131, 
S  1  ;  compiled  R.  C.  §  1558  ;  "state  auditor"  in- 
serted, as  provided  by  Const,  am.  No.  14,  effective 
Nov.   28,    1910,    '13,  p.   674. 

Cross  ref.  Board  created  by  Const.  IX,  7.  Gen- 
eral duties  of  board :  Const.  IX,  8.  Duties  of  board 
with  respect  to  state  lands  included  in  irrigation 
districts :      §2489. 

Character  of  board:  The  state  land  board  is  not 
the  creation  of  the  legislature..  It  is  created  by 
the  same  instrument  as  is  the  legislature,  namely, 
the  constitution  of  the  state.     O.  A.  G.  '05-06,  p.  70. 

The  land  board  is  not  a  court  of  equity  ;  it  is  an 
executive  board  charged  with  duties  that  must  be 
executed  in  •onformity  with  law.  Balderston  v. 
Brady    (1910)    17  I.   567,   579,   107   P.   493. 

The  state  board  of  land  commissioners  are  the 
trustees  or.  business  managers  for  the  state  in 
handling  state  lands.  Pike  v.  S.  Bd.  of  Land 
Comrs.  (1911)  19  I.  268,  113  P.  447,  Ann.  Cas. 
1912B    1344. 


The    board    may    act    only    as    prescribed    by    law. 
Tobey  v.   Bridgewood    (1912)    22  I.  5566,   127   P.    172. 


Jurisdiction  of  board:  The  legislature  could  say 
what  system  should  be  used  and  name  appropriate 
books  for  the  conduct  of  the  land  business  of  the 
state,  but  the  state  land  board  must  be  the  agent 
to  perform  this  duty.  If  the  legislature  fails  to 
specify  in  detail  it  cannot  delegate  that  power  to 
a   committee.      O.    A.    G.    '05-06,    p.    70. 

There  is  nothing  in  the  constitution  prohibiting 
the  legislature  from  imposing  additional  duties  on 
the  persons  who  compose  this  board.  St.  Joe  Imp. 
Co.  v.   Laumierster   (1910)    19   I.   66,   112  P.  683. 

The  board  is  a  constitutional  agency  charged  with 
the  administration  of  a  public  trust  and  vested  with 
certain  discretionary  power,  in  the  exercise  of 
which  it  acts  quasi-judicially.  Unless  it  manifestly 
abuses  that  discretion,  the  courts  will  not  interfere. 
Barber  L.  Co.  v.  Gifford  (1914)  25  I.  654,  139  P. 
557. 

The  board  has  jurisdiction  only  over  lands  ex- 
pressly granted  by  congress  and  such  as  are  sub- 
ject to  settlement  and  sale.  N.  P.  Ry.  Co.  v. 
Hirzel    (1916)    29   I.   438,    161    P.   854. 

Public  lands:  The  term  "public  lands"  does  not 
include  the  beds  of  navigable  waters  or  lands  there- 
under below  high  water  mark.  N.  P.  Ry.  Co.  v. 
Hirzel   (1916)   29  I.  438,  161  P.  854. 


§  1559.      President  of  board:    Quorum:    Administering  oaths.      The 

governor  shall  be  president  of  the  board,  but  in  his  absence  from  any  meet- 
ing, one  of  the  members  may  act  as  president  pro  tempore,  and  shall  pre- 
side at  such  meeting.  A  majority  of  the  members  of  said  board  shall  con- 
stitute a  quorum  for  the  transaction  of  business.  /  Each  member  of  the 
board  shall  have  power  to  administer  oaths  in  a  proceeding  of  any  char- 
acter which  may  be  pending  before  said  board.  )['05,  p.  131,  §   2.] 


Hist.      '05,   p.    131,   §  2,   reenacted  R.   C.   §  1559. 

Governor's  capacity:  When  acting  and  voting 
at  a  meeting  of  the  state  board  of  land  commission- 
ers and  discharging  the  particular  and  special 
duties    devolving    upon    the    board,    the    governor    is 


not  acting  as  the  chief  executive,  but  as  one  of 
the  members  of  a  board  in  the  discharge  of  certain 
ministerial  and  quasi-judicial  duties  imposed  on 
such  board  by  the  constitution  and  statutes.  Bal- 
derston  v.    Brady    (1910)    17   I.   567,    107   P.   493. 


§  1560.  Meetings  of  board:  Rules.  The  board  shall  have  a  regular 
meeting  on  the  second  Wednesday  in  each  month,  and  may  hold  such  ad- 
journed or  special  meetings  as  the  board  may  direct,  and  may  meet  at  any 
time  on  call  of  the  president  or  majority  of  the  board.  The  said  board  shall 
cause  a  complete  record  of  their  meetings  and  other  proceedings  to  be  kept 
in  suitable  bookstand  shall  preserve  all  important  papers  and  documents 
pertaining  to  the  state  lands  and  the  business  of  said  board.    The  meetings 
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and  proceedings  of  said  board  shall  be  regulated  by  such  rules  as  the  board 
may  adopt.     ['05,  p.  131,  §  3.] 

Hist,     '05,   p.    131,    §  3,  reenacted  R.   C.    §  1560. 

§  1561.  Attorney  general  to  represent  state.  The  attorney  general 
shall  represent  or  shall  cause  the  state  to  be  properly  represented  in  all 
suits,  actions,  contests  or  controversies  relating  to  or  involving  state  lands 
or  timber,  before  the  several  land  offices  in  this  state,  before  the  general 
land  office  at  Washington,  D.  C,  and  before  the  courts  of  this  state  and  of 
the  United  States,  and  may  employ  a  competent  attorney  or  attorneys  for 
that  purpose,  who  shall  be  paid  out  of  the  fund  provided  for  the  land 
department  of  the  state.     ['05,  p.  131,  §  4.] 

Hist.     '05,  p.   131,  §  4,  reenacted  R.  C.   §  1561.  lands,    was   held    not    to    authorize    the    secretary    to 

Employment    of    counsel:      Section    29    of    the    act  employ    special    counsel    to    represent    the    state    in 

of    1893,    which   was   similar   to  this    section    in   that  an    action   to  foreclose    a   school  fund   mortgage.      S. 

it   gave   the   secretary   of   the   board   power  to  cause  v-   Fitzpatnck   (1897)    5   I.   499,    51   P.   112. 

the  state  to  be  represented  in  suits  relating  to  state 

§  1562.  Register  of  land  board.  The  state  board  of  land  commis- 
sioners are  hereby  authorized  to  appoint  a  register  of  the  state  board  of 
land  commissioners,  who  is  not  a  member  of  said  board,  whose  salary  shall 
be  $2500  per  annum.  It  shall  be  the  duty  of  the  register  to  keep  the  rec- 
ords of  the  state  board  of  land  commissioners;  to  make  out  and  counter- 
sign all  patents  and  leases  issued  by  the  president  of  the  said  board  to 
purchasers  and  lessees  of  state  lands,  and  to  keep  a  suitable  record  of  the 
same;  to  file  and  preserve  the  bonds  of  lessees  and  those  given  by  pur- 
chasers to  secure  deferred  payments;  to  make  and  deliver  to  purchasers 
suitable  certificates  of  purchase ;  to  have  the  custody  of  the  seal  of  the 
state  board  of  land  commissioners:  to  keep  the  minutes  of  the  board,  and 
to  perform  such  other  duties  concerning  the  land  affairs  of  the  state  as 
the  board  may  direct. 

The  register  shall  be  provided  with  a  suitable  office,  office  furniture, 
stationery  and  postage  by  the  secretary  of  state.     ['15,  c,  102,  §  1,  p.  240.] 

Hist.  '05,  p.  131,  parts  of  §  5 ;  am.  '07,  p.  312,  139,  §1;  am.  '15.  c.  102,  §1,  p.  240;  part  of  sec- 
*j  1,    reenacted   R.    C.    §  1562  ;    am.    '09,   p.    79,    H.    B.        tion   transferred  to   §  1562a. 

§  1562a.  Contest  cases.  It  shall  also  be  the  duty  of  the  register  in 
any  or  all  contested  cases,  at  the  direction  of  the  board,  when  hearings 
are  necessary  and  witnesses  may  be  required  to  be  examined,  to  set  a  date 
for  hearing  such  cases.  The  register  shall  duly  advise  the  contestants  and 
their  accredited  attorneys  of  the  date  set  for  such  hearing,  and  on  the  date 
appointed  the  register  is  hereby  empowered  to  administer  oaths  and  to 
hear  and  receive  evidence,  after  the  manner  and  procedure  established  by 
the  United  States  in  the  district  land  offices,  or  in  accordance  with  the 
rules  that  are  or  may  be  adopted  by  the  board  governing  such  cases.  All 
evidence  given  and  provided  in  such  cases  before  the  register  shall  be  at 
the  contestant's  own  cost,  and  shall  be  fully  transcribed  and  arranged,  and 
shall  form  a  part  of  the  records  of  the  office  of  the  state  board  of  land  com- 
missioners. The  register  shall,  as  soon  as  convenient  after  such  hearings, 
present  a  full  transcript  of  the  proceedings  to  the  state  board  of  land  com- 
missioners, who  shall  render  a  decision  in  accordance  therewith.  ['05, 
p.  131,  part  of  §  5.] 

Hist.  '05,  p.  131,  part  of  §  5,  reenacted  '07,  p.  of  the  state  board  of  land  commissioners  in  a  land 
312,  §  1,  reenacted  R.  C.  §  1562,  reenacted  '09,  p.  contest  case.  Pierson  v.  S.  Bd.  of  Land  Commrs. 
79,  H.  B.   139,  §  1,  reenacted  '15.  c.  102,  §  1,  p.  240.         (1908)    14  I.   159,  93  P.  775. 

No   appeal   in   contest  case:      The   statutes  of  this 
state  do   not   authorize   an  appeal  from  the  decision 

§  1563.  Statements,  reports  and  bond  of  register.  On  the  first  busi- 
ness day  of  each  quarter  the  register  shall  forward  to  the  state  auditor 
and  treasurer  a  statement  in  duplicate  of  the  amount  of  moneys  received 
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and  deposited  from  all  sources.  Such  statement  shall  show  the  class  and 
character  of  the  lands  sold  or  leased,  and  the  amounts  of  moneys  received 
from  all  other  sources;  and  on  or  before  the  1st  day  of  December  imme- 
diately preceding  the  meeting  of  the  legislature,  he  shall  make  a  report  to 
the  governor  of  the  business  of  his  office,  the  transactions  of  the  state 
board  of  land  commissioners  and  the  land  affairs  of  the  state,  showing,  by 
tables,  the  land  belonging  to  the  several  funds  of  the  state,  to  whom  sold, 
the  amount  leased,  and  the  receipts  from  all  sources ;  and  said  reports  shall 
contain  any  such  other  items  of  information  concerning  state  lands  as  the 
state  board  of  land  commissioners  may  deem  worthy  of  publication.  Be- 
fore assuming  the  duties  of  his  office,  the  said  register  shall  give  a  bond 
in  the  sum  of  $20,000,  conditioned  upon  the  faithful  discharge  of  his  duties. 
The  said  bond  shall  be  approved  by  the  state  board  of  land  commissioners 
and  filed  with  the  secretary  of  state.     ['05,  p.  131,  §  6.] 

Hist.     '05,  p.   131,   §  6,  reenacted  R.  C.  §  1563. 

§  1564.  State  land  commissioner  and  other  assistants.  The  state 
board  of  land  commissioners  shall  appoint  a  state  land  commissioner,  who 
shall  have  general  supervision  of  all  field  work,  and  with  such  assistants 
as  the  board  may  appoint,  select,  locate  and  appraise  all  lands  which  are 
now,  or  may  be  hereafter,  granted  to  this  state  by  the  United  States  for 
any  purpose  whatever,  and  who  shall  perform  the  other  duties  as  shall  be 
required  of  him  by  the  board,  or  as  shall  be  prescribed  by  their  rules.  He 
shall  be  paid  a  salary  of  $3000  per  annum  and  his  actual  and  necessary 
expenses  while  traveling  on  business  of  the  board.  Said  land  commissioner 
and  his  assistants  shall  each  take  the  oath  of  office  and  may  give  bond  in 
such  sums  as  the  board  may  fix,  conditional  upon  the  faithful  performance 
of  their  duties;  said  bonds,  if  required  and  given  shall  be  approved  by 
the  board  and  filed  with  the  secretary  of  state.  Said  assistants  shall  re- 
ceive not  to  exceed  $5  per  day  for  their  actual  and  necessary  expenses  while 
traveling  on  business  for  the  board.  The  board  may  employ  necessary 
clerical  and  other  assistance  for  carrying  on  the  business  of  the  state  land 
department,  and  fix  their  compensation.  The  register,  state  land  com- 
missioner and  other  appointees  of  the  board  shall  hold  their  respective 
positions  during  the  pleasure  of  the  board.     ['15,  c.  121 .  p.  266.] 

Hist.      '05,    p.    131,    §  8,    reenacted    R.    C.    §  1564  ;  lost  or  otherwise  disposed  of.      Balderston   v.   Brady 

j<m.    '09,    p.    79,    H.    B.    139,    §2;    am.    '13,    c.    94,    p.  (1910)    18   I.    238,    108   P.   742. 

383;   am.   '15,   c.    121,   p.   266;  part  of  section   trans-  The    state    land   board    has   power    to    acquire   title 

l'erred  to   §  1564a.  to    any    and   all    lands   that  the    general    government 

Lands  within  board's  jurisdiction:  The  state  n,a^ aSany/1i™^gi1vne  ?r  «iffn*  *°  *he/*ate-  Rogers 
land  board  has  power,  under  the  constitution  and  v,Ji*aWvey  ^  u  • ■  •  V 't  i  '  i 
this  section,  to  acquire  title  to  any  and  all  lands  Thf  board+  has  jurisdiction  only  over  lands  ex- 
which  the  general  government  may  at  any  time  Vr\ss}y  ^nted  by  congress  and  such  as  are  sub- 
give  or  grant  to  the  state,  and  this  is  true  whether  }«*  *°  ^"J6™^1  a"?  g^*1  P"  Ry'  C°-  V'  Hirzel 
the   grant  be   general   or  special   or  in   lieu  of  lands  U»l«>)    *»   *■•   4d8,    1«>1   r.   854. 

§  1564a.  Payment  of  salaries  from  Carey  act  trust  fund.  When 
the  state  land  commissioner  or  other  appointees  of  the  board  are  employed, 
under  the  direction  of  the  board  in  work  in  connection  with  Carey  act 
projects,  or  proposed  Carey  act  projects,  their  salaries  and  expenses  for 
such  period  of  time  while  they  are  so  employed  shall  be  paid  out  of  the 
Carey  act  trust  fund.     ['13,  p.  383,  §  L] 

Hist.     '13,  p.  383,  §  1,  reenacted  '15,  p.  266,  §  1. 

§  1565.      False    oath:      Improperly    divulging    information.      If    the 

state  land  commissioner,  or  any  state  land  selector,  appraiser,  or  timber 
cruiser  or  appraiser,  or  other  appointee  or  employee  of  the  state  board 
of  land  commissioners,  shall,  knowingly,  make  a  false  oath  concerning  the 
*  selection  or  appraisement  of  any  state  lands,  or  the  timber  thereon,  or 
knowingly  or  wilfully  divulge  anything,  or  give  any  information  in  regard 
to  such  land  other  than  to  the  state  board  of  land  commissioners,  or  the 
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register  of  said  board,  or  the  state  land  commissioner,  he  shall  forthwith 
be  removed  from  office,  and  shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  imprisoned  in  the  penitentiary  for  a  period 
not  exceeding  two  years,  or  be  fined  not  exceeding  $1000,  or  shall  suffer 
both  such  fine  and  imprisonment.     ['05,  p.  131,  §  9.] 

Hist.      '05,    p.    131,    §  9  ;    compiled    and    reenacted 
R.  C.   §  1565. 

§  1566.  Fees  of  board.  The  said  board  shall  collect  the  following 
fees: 

For  filing  each  application  to  lease  or  purchase,  50  cents. 

For  recording  each  lease  of  one  section,  or  less.  $1,  and  for  each  addi- 
tional section  or  fraction  thereof,  25  cents. 

For  granting  and  recording  a  right  of  way,  $5. 

For  issuing  each  certificate  of  purchase  of  one  section,  or  less,  $2,  and 
for  each  additional  section,  or  fraction  thereof,  50  cents. 

For  making  duplicate  certificates  of  purchase,  each,  $2. 

For  issuing  more  than  one  certificate,  on  each  purchase  of  state  lands, 
made  by  one  party,  $2 ;  for  each  additional  certificate  so  issued,  50  cents. 

For  making  and  recording  each  patent,  $2. 

For  making  each  township  plat,  and  date  thereon,  $2. 

For  recording  assignment  of  leases  and  certificate  of  purchase,  50  cents. 

For  making  certified  copies  of  papers,  or  records,  the  same  fees  as  are 
provided  to  be  charged  by  the  secretary  of  state  for  like  services. 

All  moneys  collected  for  fees  shall  be  paid  to  the  treasurer  of  the  state 
and  shall  be  credited  to  the  general  fund :  Provided,  however,  That  in  all 
cases  where  filing,  or  other  fees,  or  rent  moneys,  have  been  paid  to  the 
said  board,  by  two  or  more  applicants  for  the  same  lands,  such  fees,  or 
rent  moneys,  may  be  returned  to  the  unsuccessful  applicant  from  any  funds 
in  the  possession  of  said  board :  Provided,  That  such  payments  shall  be 
made  out  of  the  fund  to  which  they  have  been  credited. 

Hist.      '05,    p.    131,    §7,    reenacted    R.    C.    §1566;  Cross    ref.     Fees  of  secretary  of  state:      §99. 

"quarterly,  as  hereinbefore  provided"  omitted  since 
fees  must  be  paid  to  the  treasurer  daily  under  C.  L. 
§  343c  and  §  1566a  below. 

§  1566a.  Deposit  and  control  of  funds.  The  state  board  of  land 
commissioners  shall  daily  deposit  with  the  state  treasurer  all  money  and 
evidences  of  indebtedness  received  by  the  board.  The  state  board  of  land 
commissioners  may  draw  upon  funds  within  their  jurisdiction  in  the  hands 
of  the  state  treasurer  for  the  payment  of  all  expenses  and  demands  in  the 
management,  protection  and  control  of  the  state  lands. 

Hist.       Compiled    from     '09,     p.     360,     S.     B.     149,        §  102,  subd.  18.     Funds  of  land  board:     §  117a.  Per- 
V,  §§  1,    3.  manent    endowment    funds:      13:19.      Disposition    of 

'Cross   ref.     Duty  of  auditor  in  relation   to  funds:        purchase  money  from   sales:      §  1581. 

§  1567.  Deposit  of  papers  with  state  treasurer.  All  valuable  papers 
and  securities,  or  any  portion  thereof,  pertaining  to  the  business  of  the 
land  department,  may,  by  direction  of  the  state  board  of  land  commis- 
sioners, be  deposited  with  the  state  treasurer  for  safe  keeping  in  the  fire- 
proof vault  and  fire-and-burglar-proof  safe  provided  for  the  treasurer's 
department.  Upon  such  order  being  made  by  the  board,  the  register  shall 
prepare  a  list  of  such  valuable  papers  and  securities  so  ordered  deposited, 
in  triplicate,  and  shall  take  thereon  the  receipt  of  the  treasurer  for  such 
papers  and  securities,  leaving  one  list  with  the  treasurer,  filing  one  with 
the  state  auditor  and  preserving  one  in  the  office  of  the  board.  For  the 
safe  keeping  of  such  papers  and  securities,  and  their  return  to  the  state 
board  of  land  commissioners  when  required  at  any  time,  the  state  treas- 
urer shall  be  liable  on  his  official  bond.     [R.  C.  §  1567.] 

Hist.      '05,    p.    131,    §  29  ;    compiled    and    reenacted 
R.   C.    §  1567. 
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§  1568.  Audit  and  payment  of  expenses.  All  expenses  incurred  by 
the  state  board  of  land  commissioners,  or  by  any  person  employed  by  said 
board,  in  accordance  with  the  provisions  of  this  title,  shall  be  audited  by 
the  state  board  of  examiners  and  paid  out  of  the  fund  provided  for  the 
state  land  department.     ['05,  p.  131,  §  26.] 

Hist.     '05,  p.  131,   §  26,  reenacted  R.  C.  §  1568. 

CHAPTER  120. 

INDEMNITY  LIEU  LAND  SELECTIONS. 

120:1.  Acceptance  of  federal  lieu  selection  grant.  The  state  of 
Idaho  hereby  accepts  the  provisions  of  sections  2275  and  2276  of  the 
Revised  Statutes  of  the  United  States  as  amended  by  an  act  of  congress 
February  28,  1891  (26  St.  L.  796)  and  the  rights  and  privileges  granted 
to  states  and  territories  by  said  act. 

Hist.  '11,  c.  39  (S.  B.  133),  §  1,  P.  85;  reference 
to  volume  20   corrected  to  26. 

Constitutionality:  The  two  acts  compiled  in  this 
chapter  are  a  valid  and  constitutional  exercise  of 
the  authority  conferred  on  the  legislature  to  regu- 
late and  prescribe  by  law  the  manner  and  method 
by  which  the  land  board  may  exercise  the  constitu- 
tional powers  conferred  on  such  board,  whereby  it 
is  given  the  "direction,  control  and  disposition  of 
the  public  lands  of  the  state,"  and  is  commanded 
"to  provide  for  the  location,  protection,  sale  or 
rental  of  all  lands  heretofore  or  which  may  here- 
after be  granted  to  the  state."  Rogers  v.  Hawley 
(1911)    19   I.  751,    115   P.   687. 

The  acts  authorize  not  a  sale  but  a  simple  ex- 
change of  lands  whereby  the  state  may  procure  an 
equivalent  area  of  land  to  which  it  can  obtain  im- 
mediate   possession.      lb. 

Question  of  policy  for  board  not  courts:  As  the 
law  now  stands  it  is  purely  a  matter  of  policy  and 
business  expediency  on  the  part  of  the  land  board 
as  to  whether  or  not  it  will  make  any  relinquish- 
ments or  exchange  any  of  these  unsurveyed  school 
sections  for  other  lands.  With  these  questions  of 
policy  and  proprietary  interest  the  courts  have 
nothing  to  do.  Rogers  v.  Hawley  (1911)  19  I.  751, 
115  P.  687. 

Federal  statutes:  The  sections  of  the  U.  S.  R.  S. 
referred  to  are  as  follows: 

$  2275.  Where  settlements  with  a  view  to  pre- 
emption or  homestead  have  been,  or  shall  hereafter 
be  made,  before  the  survey  of  the  lands  in  the  field, 
which  are  found  to  have  been  made  on  sections  16 
or  36,  those  sections  shall  be  subject  to  the  claims 
of  such  settlers ;  and  if  such  sections,  or  either  of 
them,  have  been  or  shall  be  granted,  reserved,  or 
pledged  for  the  use  of  schools  or  colleges  in  the 
state  or  territory  in  which  they  lie,  other  lands  of 
equal  acreage  are  hereby  appropriated  and  granted, 
and  may  be  selected  by  said  state  or  territory,  in 
lieu  of  such  as  may  be  thus  taken  by  preemption 
or  homestead  settlers.  And  other  lands  of  equal 
acreage  are  also  hereby  appropriated  and  granted, 
and  may  be  selected  by  said  state  or  territory  where 
sections  16  or  36  are  mineral  land,  or  are  included 
within  any  Indian,  military  or  other  reservation, 
or  are  otherwise  disposed  of  by  the  United  States : 
Provided,  Where  any  state  is  entitled  to  said  sec- 
tions 16  and  36,  or  where  said  sections  are  re- 
served to  any  territory,  notwithstanding  the  same 
may  be  mineral  land  or  embraced  within  a  military, 
Indian  or  other  reservation,  the  selection  of  such 
lands  in   lieu  thereof  by  said  state  or  territory  shall 

120:2.  Lieu  selections  for  school  lands  sold  prior  to  admission  or 
mineral.  The  state  board  of  land  commissioners  is  authorized,  empow- 
ered and  directed  to  judiciously  ascertain  and  locate  the  general  grants 
of  land  made  by  congress  to  the  state  of  Idaho  and  when  said  board  shall 
find  that  sections  16  and  36,  or  any  part  or  parts  thereof,  in  every  town- 
ship of  the  state  were  sold  or  otherwise  disposed  of  by  or  under  the 
authority  of  any  act  of  congress  prior  to  July  3,  1890,  on  the  admission 


be  a  waiver  of  its  right  to  said  sections.  And  other 
lands  of  equal  acreage  are  also  hereby  appropriated 
and  granted,  and  may  be  selected  by  said  state  or 
territory  to  compensate  deficiencies  for  school  pur- 
poses, where  sections  16  or  36  are  fractional  in 
quantity,  or  where  one  or  both  are  wanting  by 
reason  of  the  township  being  fractional,  or  from 
any  natural  cause  whatever.  And  it  shall  be  the 
duty  of  the  secretary  of  the  interior,  without  await- 
ing the  extension  of  the  public  surveys,  to  ascer- 
tain and  determine,  by  protraction  or  otherwise,  the 
number  of  townships  that  will  be  included  within 
such  Indian,  military  or  other  reservations,  and 
thereupon  the  state  or  territory  shall  be  entitled  to 
select  indemnity  lands  to  the  extent  of  two  sec- 
tions for  each  of  said  townships,  in  lieu  of  sections 
16  and  36  therein  ;  but  such  selections  may  not  be 
made  within  the  boundaries  of  said  reservations : 
Provided,  however,  That  nothing  herein  contained 
shall  prevent  any  state  or  territory  from  awaiting 
the  extinguishment  of  any  such  military,  Indian 
or  other  reservation  and  the  restoration  of  the 
lands  therein  embraced  to  the  public  domain  and 
then  taking  the  sections  16  and  36  in  place  therein  ; 
but  nothing  in  this  proviso  shall  be  construed  as 
conferring  any  right  not  now  existing. 

§  2276.  That  the  lands  appropriated  by  the  pre- 
ceding section  shall  be  selected  from  any  unappro- 
priated, surveyed  public  land,  not  mineral  in  char- 
acter, within  the  state  or  territory  where  such 
losses  or  deficiencies  of  school  sections  occur ;  and 
where  the  selections  are  to  compensate  for  defi- 
ciencies of  school  lands  in  fractional  townships, 
such  selections  shall  be  made  in  accordance  witn 
the  following  principles  of  adjustment,  to  wit:  For 
each  township  or  fractional  township,  containing  a 
greater  quantity  of  land  than  three-quarters  of  an 
entire  township,  one  section  ;  for  a  fractional  town- 
ship, containing  a  greater  quantity  of  land  than 
one-half,  and  not  more  than  three-quarters  of  a 
township,  three-quarters  of  a  section  ;  for  a  frac- 
tional township,  containing  a  greater  quantity  of 
land  than  one  quarter,  and  not  more  than  one-half 
of  a  township,  one-half  section  ;  and  for  a  frac- 
tional township  containing  a  greater  quantity  of 
land  than  one  entire  section,  and  not  more  than 
one-quarter  of  a  township,  one-quarter  section  of 
land :  Provided,  That  the  states  or  territories  which 
are,  or  shall  be  entitled  to  both  the  sixteenth  and 
thirty-sixth  sections  in  place,  shall  have  the  right 
to  select  double  the  amounts  named,  to  compensate 
for  deficiencies  of  school  land  in  fractional  town- 
ships. 
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of  the  state  of  Idaho  into  the  union ;  or  said  lands  are  found  by  the  secre- 
tary of  the  interior  to  be  mineral  in  character,  then  the  said  board  shall 
by  and  with  the  approval  of  the  secretary  of  the  interior  or  the  secretary 
of  agriculture,  when  necessary,  select  from  the  surveyed,  unreserved  and 
unappropriated  lands  of  the  United  States  within  the  limits  of  the  state 
of  Idaho,  other  lands  equivalent  thereto  in  area  and  value,  in  legal  sub- 
divisions of  not  less  than  one-quarter  section,  and  as  contiguous  as  may 
be  to  the  section  in  lieu  of  which  the  same  is  taken.     ['11,  c.  6,  §  1,  p.  16.] 

Hist.     '11,   c.   6   (S.  B.   47),  §  1,  p.  16. 

Cited:      Rogers   v.    Hawley    (1911)    19    I.    751,    115 
P.   687. 

120:3.  Lieu  selections  for  school  lands  homesteaded.  When  the 
state  board  of  land  commissioners  shall  ascertain  that  sections  16  and  36 
or  any  part  thereof  granted  to  the  state  have  been  actually  settled  upon 
prior  to  the  survey  thereof  by  the  general  government,  and  are  occupied 
by  bona  fide  settlers,  claiming  title  thereto  under  the  homestead  laws  of 
the  United  States,  then  the  said  board  shall  be  and  is  hereby  authorized 
and  empowered,  in  its  discretion,  by  and  with  the  approval  of  the  secre- 
tary of  the  interior,  or  the  secretary  of  agriculture  when  necessary,  to 
select  from  the  surveyed,  unreserved  and  unappropriated  public  lands  of 
the  United  States  within  the  state  of  Idaho,  other  lands  equivalent  in  area 
and  value,  in  legal  subdivisions,  and  as  contiguous  as  may  be  to  the  section 
in  lieu  of  which  the  same  is  taken.     ['11,  c.  6,  §  2,  p.  16.] 

Hist.     '11,  c.  6    (S.  B.  47),   §2,  p.  16. 

Cited:      Rogers   v.    Hawley    (1911)    19    I.    751,    115 
P.   687. 

120:4.  Lieu  selections  for  school  lands  in  reserves.  When  the 
state  board  of  land  commissioners  shall  ascertain  that  sections  16  and  36 
or  any  part  or  parts  thereof,  granted  to  the  state  are  or  have  been  lawfully 
included  and  embraced  within  any  forest  or  other  reservation  established 
under  or  by  authority  of  any  act  of  congress,  then  the  said  board  shall,  by 
and  with  the  approval  of  the  secretary  of  the  interior,  or  the  secretary  of 
agriculture  when  necessary,  select  from  the  surveyed,  unreserved  and 
unappropriated  public  lands  of  the  United  States,  within  the  limits  of  the 
state  of  Idaho,  other  lands  equivalent  thereto  in  area  and  value  in  legal 
subdivisions  and  as  contiguous  as  may  be  to  the  section  in  lieu  of  which 
the  same  is  taken :  Provided,  That  if  the  board  shall  upon  examination  or 
otherwise  determine  that  any  lands  owned  by  the  state  in  such  forest  or 
other  reservation  borders  on  or  in  the  vicinity  of  any  lake,  waterfall, 
spring  or  other  naturally  advantageous  site,  or  any  natural  curiosity,  or 
that  for  any  other  cause  said  lands  are,  or,  in  the  future,  may  have  par- 
ticular value  to  the  state,  then  the  board  shall  not  certify  such  lands  to 
the  secretary  of  the  interior  as  a  basis  for  indemnity  selections  in  lieu 
thereof  but  the  state  of  Idaho  shall  retain  its  title  to  said  lands.  ['11,  c.  6, 
§  3,  p.  17.] 

Hist.     '11,  c.  6    (S.  B.  47),   §  3,  p.  17. 
Cited:      Rogers   v.    Hawley    (1911)    19    I.    751,    115 
P.    687. 

120:5.  Lieu  selections  for  lost  school  lands.  When  the  state  board 
of  land  commissioners  ascertain  that  what  would  be,  if  surveyed,  sections 
16  and  36,  or  any  part  or  parts  thereof,  granted  to  the  state,  fall  upon 
any  lake  or  navigable  river  and  that  the  quantity  of  land  intended  to  be 
conveyed  as  sections  16  and  36  is  lost  to  the  state  thereby,  it  shall  be  the 
duty  of  said  board  to  apply  to  the  secretary  of  the  interior  for  permission 
to  select  indemnity  lands  in  lieu  of  the  loss  in  quanity  so  sustained  by  the 
state.    ['11,  c.  6,  §  4,  p.  17.] 
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Hist.     '11,  c.  6    (S.  B.  47),   §  4,  p.   17.  the   state   is   concerned,    is   one   to  be  determined   by 

Cited:      Rogers   v.    Hawley    (1911)    19    I.    751,    115        the,    government     in     every     case     where     the    state 

p    cor  makes  application    for   lieu    lands  to   reimburse  such 

loss.  Balderston  v.  Brady  (1910)  18  I.  238,  108 
Federal    determination    of    loss:      The    question    as        p     y42. 

to    when    a    school    section    has   been    lost,    so   far   as 

120:6.  Prior  relinquishments  validated.  All  relinquishments  of 
state  lands  in  place  heretofore  lawfully  made  by  the  state  board  of  land 
commissioners  as  a  basis  for  the  selection  of  indemnity  lands  in  lieu 
thereof,  and  all  selections  of  indemnity  lands  in  lieu  of  lands  so  relin- 
quished by  the  state  board  of  land  commissioners  are  hereby  ratified,  ap- 
proved, adopted  and  confirmed  by  the  state  of  Idaho  as  of  the  date  of  such 
relinquishments  and  selections.     ['11,  c.  39,  §  2,  p.  85.] 


Hist.  '11,  c.  6  (S.  B.  47),  §  5,  p.  17;  am.  '11,  c. 
39    (S.   B.    133),    §  2,   p.   85. 

Curative  act  valid:  The  legislature,  acting  for 
and  on  behalf  of  the  state  as  the  representative  of 
the  people,  has  the  right  to  approve  and  ratify  the 
action  of  the  state  land  board  in  a  transaction 
wherein  the  legislature  would  have  had,  in  the  first 
place,  the  power  to  authorize  the  doing  of  the  thing 
which  the  land  board  has  done,  and  which  it  Is 
proposed  to  ratify,  adopt  and  confirm,  even  though 
the    act    when    performed    by    the    land    board    was 


without  and  in  excess  of  the  powers  then  con- 
ferred on  such  board.  Rogers  v.  Hawley  (1911)  19 
I.  751,    115  P.  687. 

The  former  law :  Prior  to  this  enactment  it  was 
held :  The  state  land  board  has  no  authority  to  re- 
linquish the  state's  right  to  sections  16  and  36,  ex- 
cept for  the  minimum  consideration  or  more  au- 
thorized by  the  constitution.  Balderston  v.  Brady 
(1910)  17  I.  567,  585,  107  P.  493,  18  I.  238,  108  P. 
742. 


CHAPTER  121. 

APPRAISEMENT,  LEASE  AND  SALE  OF  STATE  LANDS. 

§  1569.  Appraisement  of  land:  Costs:  Appropriation  for  reim- 
bursement. The  board  may  cause  all  lands  belonging  to  the  state  and 
the  timber  thereon,  either  separately  or  together,  to  be  appraised,  at  such 
times,  in  such  manner  and  by  such  means  as  the  board  shall  decide,  and 
may  require  the  person  or  persons  seeking  such  land  or  timber  to  be 
appraised,  for  the  purpose  of  leasing  or  purchasing  the  same  or  for  the 
purpose  of  purchasing  the  timber  thereon,  or  otherwise,  to  pay  the  cost 
of  such  appraisement.  All  appraisements  are  under  the  control  of  the 
board,  which  may  approve  or  disapprove  of  the  same,  in  whole  or  in  part, 
and  may,  at  any  time,  direct  a  reappraisement  or  new  appraisement  to 
be  made.  Whenever  the  board  shall  have  required  the  cost  of  appraise- 
ment to  be  paid  by  the  person  or  persons  applying  therefor,  as  provided 
in  this  section,  the  amount  so  paid  shall  be  apportioned  by  the  board  to 
the  several  subdivisions  of  the  land  appraised,  and  when  the  land  shall  be 
thereafter  sold,  the  purchaser,  if  he  be  other  than  the  party  seeking  such 
appraisement,  shall  be  required  to  pay  the  said  sums,  or  the  due  propor- 
tion thereof,  so  apportioned  by  the  board,  in  addition  to  the  sum  bid  for 
the  land ;  and  the  notice  of  sale  of  such  lands  shall  specify  the  proportion 
of  the  cost  of  such  appraisement  apportioned  to  each  tract,  and  that  the 
purchaser,  in  addition  to  the  sum  bid  for  the  land,  will,  if  he  has  not 
already  paid  the  same,  be  required  to  pay  the  cost  of  the  appraisement  of 
such  land  as  he  shall  purchase  at  said  sale.  Thereupon  the  sum  or  sums, 
or  the  due  proportion  thereof,  so  advanced  by  the  party  applying  for  such 
appraisement,  shall  be  returned  to  the  party  paying  the  same.  If  said 
moneys  shall  have  been  paid  into  the  state  treasury,  the  state  board  of 
examiners  shall  audit  said  claim,  and  the  auditor  shall  draw  his  warrant 
for  the  amount  on  the  fund  in  which  said  moneys  shall  be.  ['05,  p.  131, 
§10.] 

Hist.      '05,    p.    131,    §  10,   reenacted  R.   C.    §  1569. 
Cited:      (In  brief  of  counsel)    S.  v.   Hoover    (1911) 
19    I    299,    113  P.   455. 

§  1570.  Abstracts  of  state  lands.  The  board  shall  cause  suitable 
abstracts  of  all  lands  owned  by  the  state,  to  be  made  and  entered  into 
suitable  and  well  bound  books.     Such  abstracts  shall   show,   in   proper 
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columns  and  pages,  the  county  in  which  each  tract  is  situated;  the  section, 
part  of  section,  township  and  range;  whether  timbered  or  not,  mineral 
or  nonmineral,  in  whole  or  in  part;  improved  or  unimproved,  and  the 
value  of  improvements,  if  any;  the  character,  whether  agricultural  or 
grazing;  the  date  of  the  appraisement;  the  value  per  acre;  the  date  of 
sale  or  lease ;  the  price  per  acre,  if  sold ;  the  name  of  the  purchaser  or 
lessee ;  the  amount  paid  in  cash ;  the  amount  unpaid ;  the  amount  of  the 
annual  interest  or  rental ;  the  date  of  deed  from  the  state ;  number  of  sale, 
certificate  or  lease;  the  date  of  assignment,  if  any;  and  such  other  infor- 
mation as  may  be  necessary  to  show  a  complete  and  full  abstract  of  the 
condition  of  each  tract  of  land  acquired  by  the  state,  until  final  payment 
by  the  purchaser,  and  the  issue  of  a  deed  for  the  land  by  the  state.  ['05, 
p.  131,  §  11.] 

Hist.     '05,  p.   131,   §  11,  reenacted  R.  C.  §  1570. 

§  1571.  Duplicate  abstracts  to  be  sent  to  county  treasurer.  When 
the  public  lands  or  any  portion  thereof  in  any  county  have  been  appraised, 
the  board  shall  cause  duplicates  of  such  abstracts  to  be  prepared  and  sent 
to  the  county  treasurer  of  such  county,  and  the  county  treasurer  shall 
preserve  the  same  as  a  record  of  his  office,  and  enter  the  same  in  the  books 
provided  by  the  state  for  that  purpose.  Whenever,  after  the  transmission 
of  such  duplicate  abstracts  to  the  county  treasurer  as  aforesaid,  other 
lands  are  appraised  in  that  county,  a  copy  of  the  appraisement  in  full 
shall  be  forwarded  to  such  treasurer  by  the  register  and  shall  be  entered 
by  said  treasurer  in  said  abstract  books;  and  all  sales  of  land  or  timber 
or  both,  and  all  leases  executed  affecting  lands  in  said  county,  shall  be 
reported  to  said  treasurer,  and  shall  be  bv  him  entered  in  said  books. 
['05,  p.  131,  §  12.] 

Hist.      '05,   p.   131.   §  12,   reenacted   R.   C.   §  1571. 

§  1572.  Leases.  The  state  board  of  land  commissioners  may  lease 
any  portion  of  the  land  of  the  state,  at  a  rental  of  not  less  than  5  per  cent 
per  annum,  on  the  valuation  fixed  by  the  state  board,  except  as  herein- 
before provided.  The  lessee  shall  pay  the  annual  rental  to  the  register  of 
the  state  board  of  land  commissioners,  who  shall  receipt  for  the  same,  in 
the  name  of  the  board,  on  the  lease,  and  file  a  duplicate  receipt  with  the 
state  auditor.  Upon  receiving  such  annual  rental,  the  register  shall  imme- 
diately transmit  the  same  to  the  state  treasurer  and  take  his  receipt  there- 
for in  duplicate,  filing  one  receipt  with  the  state  auditor  and  preserving 
the  other  in  the  office  of  the  state  board  of  land  commissioners.  If  stone, 
coal,  coal  oil,  gas,  or  other  mineral  or  precious  metals  be  found  upon  the 
state  land,  such  land  may  be  leased  for  the  purpose  of  obtaining  there- 
from the  stone,  coal,  coal  oil,  gas,  or  other  mineral,  or  precious  metals, 
for  such  length  of  time,  and  conditioned  upon  the  payment  to  the  board 
of  such  royalty  upon  the  product  as  the  state  board  of  land  commissioners 
may  determine.     ['05,  p.  131,  §  13.] 

Hist.      '05,  p.    131,   §  13,   reenacted  R.  C.   §  1572.  from    entering    upon    the    property    and    committing 

Disposing    power    of    board    limited:      This    section  waste,    and   this    is   especially   true    where    such   tres- 

with    others    limits    the    power    of    state    land    board  passer  in   no  way  connects  himself  with  the  govern- 

with    reference   to  disposition   of  lands   granted   state  ment   or  the  title   to   the   land   or   shows  that  he   has 

by  general  government.  Tobey  v.   Bridgewood   (1912)  any   right  to   acquire  title  to  the   land  under  any   of 

22   I     566     197   P     179  the  laws  of  the  United  States.     Azcuenaga  Bros.  etc. 

"Right  of  lessee*  to  sue  trespasser:     Where  the  gov-  Land  Co.  v.   Corta   (1911)    19   I.  537,   115  P.   18. 

err. ment    has    caused    a    survey    to   be    made,    and   by  Size    of    tracts:      There    is    nothing    in    the    law    to 

such  survey  the  identity  of  a  school  section  is  estab-  prevent   the   land   board   from   leasing   state   lands   in 

Ushed,    a    lessee    of    the    state    has    such    an    interest  tracts    less    than    40    acres,    and    such    rests   with    the 

and   equity   in  the  property  as  to   enable  it  to   main-  discretion  of  the  board.   O.   A.   G.   '05-06,  p.   93. 
tain    an    action    to    enjoin    and    restrain    trespassers 

§  1573.  Same:  Rent  to  be  paid  in  advance.  All  leases  of  state 
land,  except  mineral  leases,  shall  be  conditional  upon  the  payment  of 
rental  annually  in  advance,  and  a  violation  of  this  condition  shall  work  a 
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forfeiture  of  the  lease,  at  the  option  of  the  state  board  of  land  Commis- 
sioners, after  30  days'  notice  to  the  lessee,  such  notice  being  sent  to  the 
post  office  of  the  lessee,  as  given  by  himself  to  the  register  of  the  state 
land  board  when  the  lease  is  issued.     ['05,  p.  131,  §  14.] 

Hist.     '05,  p.   131,   §  14,  reenacted  R.  C.   §  1573.  with   reference  to  disposition  of  lands  granted  state 

Disposing    power   of    board    limited:      This    section        J»y  general  government.  Tobey  v.   Bridgewood   (1912) 
with    others    limits    the    power    of    state    land    board        z"   *•   5t,b'    1_-'  • 

§  1574.  Same:  Term:  Renewal.  No  lease  of  state  lands  shall  be 
for  longer  term  than  five  years.  When  any  lease  expires  by  limitation, 
the  holder  thereof  may  renew  the  same  in  manner  as  follows :  At  any 
time  within  the  30  days  next  preceding  the  expiration  of  the  lease,  the 
lessee,  or  his  assigns,  shall  notify  the  state  land  commissioners  of  his 
desire  to  renew  said  lease.  If  the  lessee  and  state  board  agree  as  to  the 
valuation  of  the  land,  a  new  lease  may  be  issued,  bearing  even  date  with 
the  expiration  of  the  old  one,  and  upon  like  conditions. 

Provided,  however,  That  where  two  or  more  persons  apply  to  lease  the 
same  land,  then  and  in  such  case  the  state  land  commissioners  shall  notify 
all  the  applicants  requesting  them  to  forward  sealed  bids  to  him  for  the 
lease,  the  same  to  be  based  at  so  much  per  acre  with  separate  bid  for  im- 
provements, said  improvements  to  be  appraised  by  the  state  land  com- 
missioner, which  sealed  bids  must  be  accompanied  by  certified  checks  for 
the  full  amount  thereof  and  must  be  in  the  commissioner's  office  not  later 
than  January  31,  at  12  m.  (or  should  January  31  come  on  Sunday,  then  on 
February  1 ) ,  and  the  lease  shall  be  given  to  the  party  making  the  high- 
est bid. 

Provided  further,  That  in  the  event  of  the  renewal  of  a  lease  the  state 
land  commissioner  must  immediately  notify  the  original  lessee,  by  regis- 
tered letter,  directed  to  the  address  given  on  his  application,  advising  him 
of  the  amount  of  the  highest  bid.  The  former  lessee  and  the  party  making 
the  highest  bid  shall  then  have  the  right  to  make  new  bids  in  the  manner 
to  be  provided  for  by  the  state  land  commissioner,  and  the  party  then 
making  the  highest  bid  shall  be  awarded  the  lease.  In  case  where  im- 
provements have  been  made  on  the  land,  the  amount  of  the  same  shall  be 
paid  to  the  original  lessee :  Provided,  Some  person  other  than  he  shall 
secure  the  lease,  and  said  amount  shall  be  included  in  the  above-mentioned 
certified  check ;  and  the  following  shall  be  considered  improvements : 

Plowing  done  within  one  year,  provided  no  crop  has  been  raised  on 
the  land  plowed  since  the  plowing  was  done,  fencing,  buildings,  cisterns 
and  wells. 

Hist.      '05,    p.    131,    §  15,    reenacted    R.    C.    §  1574  ;  with    others    limits    the    power    of    state    land    board 

am.  '15,  c.  167,  p.  376  ;  redundant  "other"  omitted  in  with   reference  to  disposition   of  lands  granted  state 

phrase    "some    other    person    other    than    he"  ;    "pro,-  by  general  government.  Tobey  v.   Bridgewood   (1912") 

vided"   for  "providing"   in  third  paragraph.  22   I.   56C,    127   P.    172. 

Disposing    power   of    board    limited:      This   section 

§  1575.  Same:  Improvements:  Mistake  and  fraud,  Should  any 
one  apply  to  lease  any  of  the  lands  belonging  to  the  state  upon  which  there 
are  improvements  belonging  to  another  party,  before  the  lease  shall  issue, 
he  shall  file  in  the  office  of  the  state  board  of  land  commissioners  a  receipt 
showing  that  the  price  of  said  improvements,  as  agreed  upon  by  the  par- 
ties, or  fixed  by  the  state  board,  has  been  paid  to  the  owner  thereof  in  full, 
or  shall  make  satisfactory  proof  that  he  has  tendered  to  such  owner  the 
price  of  said  improvements,  so  agreed  upon,  or  fixed  by  the  board.  If, 
by  any  mistake  or  error,  any  money  has  been,  or  shall  hereafter  be,  paid 
on  account  of  any  sale  or  lease  of  state  lands,  or  if  any  land  or  timber  shall 
have  been,  or  shall  hereafter  be,  sojd  by  the  state,  or  lease  executed,  which 
land  or  timber  shall  have  been,  or  shall  hereafter  be,  by  a  court  or  tribunal 
of  competent  jurisdiction,  adjudged  to  belong  to  another  than  the  state  of 
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Idaho,  at  the  date  of  such  sale  or  the  execution  of  such  lease,  a  claim  shall 
be  presented  to  the  state  board  of  examiners,  and,  if  authorized  by  them, 
the  auditor  shall  draw  a  warrant  in  favor  of  the  party  paying  said  money, 
and  the  state  treasurer  shall  pay  the  same  out  of  the  fund  into  which  such 
money  was  deposited  or  placed.  If  through  any  fraud,  deceit  or  misrep- 
resentation, any  party  or  parties  shall  procure  the  issuing  of  any  lease 
for  state  lands  the  board  shall  have  the  authoritv  to  cancel  such  lease. 
['05,  p.  131,  §  16.] 

Hist.     '05,   p.   131,   §  16,  reenacted  R.  C.   §  1575. 

§  1576.  Same:  Bond  of  lessee:  Cutting  timber.  In  leasing  state 
lands  the  state  board  of  land  commissioners  shall  require  of  the  lessee  such 
a  bond  as  shall  secure  the  state  against  loss  or  waste,  or  occupation  of  the 
land  for  more  than  30  days  after  the  cancellation  or  expiration  of  the 
lease  of  said  lessee,  unless  the  said  lessee  becomes  the  purchaser  of  the 
land;  and  in  no  case  shall  a  lessee  be  allowed  to  cut  or  use  more  timber 
than  shall  be  necessary  for  the  improvement  of  the  land  or  for  fuel  for 
the  use  of  the  family  of  the  lessee,  and  the  cutting  and  hauling  of  timber 
to  sawmills,  to  be  sawed  on  shares,  is  expressly  prohibited.  A  violation 
of  this  section  by  the  lessee  or  partv  in  possession  shall  constitute  a  mis- 
demeanor.    ['05,  p.  131,  §  17.] 

Hist.      '05,   p.   131,   §  17,   reenacted  R.   C.   §  1576.  with   reference   to   disposition   of   lands  granted   state 

Disposing    power   of    board    limited:      This    section        hy  general  government.  Tobey  v.   Bridgewood   (1912) 
with    others    limits    the    power    of    state    land    board        22   I.   566,    127    P.    172. 

§  1577.  Auction  of  lease.  When  two  or  more  persons  apply  to  lease 
the  same  land,  then,  in  such  cases,  the  register  shall,  at  a  stated  time,  at 
his  office  in  the  capitol  building,  auction  off  and  lease  said  land  to  the 
applicant  who  will  pay  the  highest  annual  rental  therefor:  Provided, 
That  the  state  board  of  land  commissioners  may  arrange  for  said  auction 
sale  or  sales  to  be  held  by  some  authorized  person,  at  a  designated  place 
in  the  counties  where  the  said  lands  are  situate :  Provided,  In  such  case, 
the  board  may  require  the  expenses  thereof  to  be  paid  by  the  successful 
bidder:  Provided  further.  That  said  board  shall  have  power  to  reject  any 
and  all  bids  made  at  such  auction  sales  when,  in  their  judgment,  there  has 
been  fraud  or  collusion,  or  for  any  other  reason,  which  in  the  judgment 
of  said  board  justifies  the  rejection  of  said  bids.  If  the  amount  of  the 
annual  rental  bid  be  not  paid  forthwith  by  the  highest  bidder,  together 
with  the  expenses  of  such  sale,  if  the  board  shall  require  the  same  to  be 
paid  as  hereinbefore  provided,  said  lease  may  be  immediately  reoffered 
again  in  the  same  manner  at  public  auction.     ['05,  p.  131,  §  18.] 

Hist.      '05,   p.   131,   S  18,   reenacted  R.   C.   S  1577. 

§  1577a.  Leases  of  mineral  springs.  The  state  board  of  land  com- 
missioners shall  have  full  power  and  authority  to  make  leases  of  the  lands 
of  the  state  of  Idaho,  containing  mineral  springs  or  mineral  waters  for 
such  periods  as  they  may  deem  advisable,  not  exceeding  50  years,  for  the 
purpose  of  preserving  and  improving  such  mineral  springs  or  waters 
situated  upon  state  lands,  and  for  the  purpose  of  establishing  sanitariums 
thereon. 

No  contract  or  leases  as  provided  in  this  section  shall  be  made  in  any 
form  which  would  exclude  the  free  use  by  the  general  public  of  any  such 
mineral  springs  or  mineral  waters  for  the  purposes  of  bathing  or  drinking. 
['09,  p.  67,  H.  B.  84.] 

Hist.      '09,   p.   67,   H.   B.   84. 

§  1578.  Occupation  of  land  without  lease:  Penalty.  All  persons 
using  or  occupying  any  state  land  without  a  lease  from  the  state,  and  all 
persons  who  shall  use  or  occupy  state  lands  for  more  than  30  days  after 

720 


APPRAISEMENT,  LEASE  AND  SALE 


C.  121  §  1580 


the  necessary  examination  and  surveys,  maps  and 
plans  required  in  order  to  make  a  proper  applica- 
tion to  the  state  engineer  for  a  permit,  by  so  enter- 
ing, without  right  by  purchase  or  condemnation, 
such  party  would  be  a  trespasser  upon  said  land. 
Tobey  v.  Bridgewood  (1912)   22  I.  566,   127  P.  172. 

Permit  not  a  lease:  The  granting  of  a  permit  by 
the  state  engineer  can  not  be  construed  into  a  con- 
tract leasing  state  land.  Tobey  v.  Bridgewood 
(1912)    22   I.   566,    127  P.   172. 


the  cancellation  or  expiration  of  a  lease,  shall  be  regarded  as  trespassers, 
and  upon  conviction  shall  be  fined  in  a  sum  of  not  less  than  $25  nor  more 
than  $500,  or  shall  be  punished  by  imprisonment  in  the  county  jail  for  a 
term  of  not  to  exceed  six  months,  or  by  both  such  fine  and  imprisonment. 
Any  criminal  suit  under  this  section  may  be  instituted  by  any  person 
against  any  trespasser,  and  regardless  of  the  fact  whether  or  not  the  said 
land  is  under  lease  to  any  person  other  than  the  trespasser,  and  in  case  of 
a  lessee,  the  sureties  of  his  bond  shall  be  liable  to  a  civil  suit  for  all  dam- 
ages sustained  by  the  state  by  reason  of  the  trespass.  All  suits  for  civil  I 
damages  against  any  trespasser,  whatever,  shall  be  instituted  by  the 
attorney  general  in  the  name  of  the  state,  and  may  be  brought  when  the  . 
said  state  has  an  equitable  title  in  said  land.     ['11,  c.  195,  §  1,  p.  653.] 

Hiet.  '05,  p.  131,  §27,  reenacted  R.  C.  §1578; 
am.   '11,   c.   195,   §  1,  p.  653. 

Disposing  power  of  board  limited:  This  section 
with  others  limits  the  power  of  state  land  board 
with  reference  to  disposition  of  lands  granted  state 
by  general  government.  Tobey  v.  Bridgewood  (1912) 
22   I.   566,    127    P.    172. 

Water  appropriator  a  trespasser:  In  order  to  in- 
itiate the  right  to  appropriate  water  under  §  3253, 
if  it  is  necessary  for  the  applicant  to  enter  upon 
land  owned  by  the  state  for  the  purpose  of  making 

§  1579.  Sale  of  state  land.  The  state  board  of  land  commissioners 
may  at  any  time  direct  the  sale  of  any  state  lands,  in  such  parcels  as  they 
shall  deem  for  the  best  interest  of  the  state.  All  sales  of  state  lands  shall 
be  advertised  in  four  consecutive  issues  of  some  weekly  newspaper  in  the 
county  in  which  such  land  is  situate,  if  there  be  such  paper,  if  not,  then 
in  some  newspaper  published  in  an  adjoining  county,  and  in  such  other 
paper  or  papers  as  the  board  may  direct.  The  advertisement  shall  state 
the  time,  place  and  terms  of  sale,  a  description  of  the  land  and  value  of 
improvements,  if  any,  thereon,  and  the  minimum  price  per  acre  of  each 
parcel  as  fixed  by  the  board,  below  which  no  bid  shall  be  received.  In  all 
sales  the  land  shall  be  offered  in  legal  subdivisions  of  not  more  than  160 
acres :  Provided,  That  sales  of  state  lands  shall  only  be  made  to  citizens 
of  the  United  States  and  to  those  who  shall  have  declared  their  intention 
to  become  such.  No  land  shall  be  sold  for  less  than  its  appraised  value 
nor  for  less  than  $10  per  acre.  If  the  required  sum  be  not  paid  forthwith 
by  the  highest  bidder  any  lands  upon  which  such  payment  shall  not  be 
made  may  be  immediately  reoffered  at  public  sale  as  before.  If  any  land 
be  sold  on  which  surface  improvements  have  been  made  by  a  lessee,  said 
improvements  shall  be  appraised  under  the  direction  of  the  state  board  of 
land  commissioners.  When  lands  on  which  improvements  have  been  made, 
as  above,  are  sold,  the  purchaser,  if  other  than  the  owner  of  said  improve- 
ments, shall  pay  the  appraised  value  of  said  improvements  to  the  owner 
thereof,  taking  a  receipt  therefor,  and  shall  deposit  such  receipt  with  the 
state  board  of  land  commissioners  before  he  shall  be  entitled  to  a  cer- 
tificate of  purchase  or  patent  of  said  land.  All  such  receipts  shall  be  filed 
and  preserved  in  the  office  of  said  board.     ['05.  p.  131,  §  19.] 


Hist.     '05,  p.   131,   §  19,  reenacted  R.  C.  §  1579. 

Cross  ref.  Not  to  exceed  100  sections  of  school 
land  shall  be  sold  in  any  one  year,  the  sale  to  be 
in  subdivisions  of  not  to  exceed  320  acres  to  any 
cne  purchaser  at  a  price  of  not  less  than  $10  per 
acre:      Const.   IX,  8. 

Cited:  (In  brief  of  counsel)  S.  v.  Hoover  (1911) 
19   I.   299,    113  P.   455. 


Disposing  power  of  board  limited:  This  section 
with  others  limits  the  power  of  state  land  board 
with  reference  to  disposition  of  lands  granted  state 
by  general  government.  Tobey  v.  Bridgewood  (1912) 
22   I.   566,    127    P.    172. 


§  1580.  Same:  Place  and  terms  of  sale.  All  sales  of  state  lands 
shall  be  held  at  the  state  capitol  unless  otherwise  directed  by  the  state 
board  of  land  commissioners.  Any  such  sale  held  away  from  the  state 
capitol  shall  take  place  at  the  county  seat  of  the  county  or  of  one  of  the 


721 


c.  121  §  1580a 


PUBLIC  LANDS 


counties  in  which  such  lands  are  situated  unless  otherwise  directed  by  the 
board. 

Terms  of  payment  shall  be  as  follows :  Timber  lands  and  lands  chiefly 
valuable  for  timber,  cash  on  the  day  of  sale,  or  on  instalments  as  provided 
in  section  1599 ;  on  all  other  lands,,  except  those  mentioned  in  section  1580a, 
10  per  cent  of  the  purchase  money  on  the  day  of  sale  and  the  balance  in 
40  annual  payments  with  interest  at  the  rate  of  6  per  cent  per  annum 
on  all  deferred  payments.  The  purchaser  shall  always  have  the  right 
to  make  full  payment  with  accrued  interest  at  any  time.  Interest  on  de- 
ferred payments  shall  be  payable  annually  in  advance  on  January  1,  and 
interest  for  the  first  year  to  January  1  next  succeeding  shall  be  paid  at 
the  time  of  purchase. 

When  the  conditions  hereinbefore  prescribed  have  been  complied  with 
the  state  board  shall  make  and  deliver  to  the  purchaser  a  certificate  of 
purchase  containing  the  name  of  the  purchaser,  a  description  of  the  land, 
the  sum  paid,  the  amount  remaining  due,  and  the  date  at  which  each  of 
the  deferred  payments  fall  due  and  the  amount  thereof,  and  the  amount 
and  date  of  the  several  payments  of  interest  to  be  made  thereon.  Such 
certificate  shall  be  signed  by  the  governor  and  countersigned  by  the  reg- 
ister and  a  record  of  the  same  kept  by  him  in  a  suitable  book.  When,  in 
the  judgment  of  the  board,  a  bond  by  a  purchaser  of  state  lands  is  neces- 
sary, the  state  board  shall  require  such  purchaser  to  give  a  bond  upon  such 
conditions  as  the  said  board  may  determine. 

Whenever  a  purchaser  of  state  lands  shall  have  complied  with  all  of 
the  conditions  of  the  sale,  and  paid  all  purchase  money  with  the  lawful 
interest  thereon,  he  shall  receive  a  deed  for  the  land  purchased.  Such 
deed  shall  be  signed  by  the  governor,  and  countersigned  by  the  register 
and  attested  with  the  seal  of  the  state  board  of  land  commissioners,  and 
said  deed  shall  operate  to  convey  to  the  purchaser  a  good  and  sufficient 
title  in  fee  simple: 

Provided,  That  the  state  land  board  may.  in  its  judgment  and  on  the 
application  of  the  purchaser,  extend  the  time  of  payment  on  all  state 
lands  purchased  prior  to  the  time  this  section  takes  effect  in  such  manner 
as  to  distribute  the  remaining  payments  over  a  period  which,  when  added 
to  the  period  which  shall  have  elapsed  since  the  purchase  was  made,  shall 
not  exceed  40  years  in  all. 

Interest  on  all  deferred  payments  to  be  at  the  rate  of  6  per  cent  per 
annum  except  as  provided  in  section  1580a.  All  payments  shall  be  made 
to  the  state  board  of  land  commissioners. 


Hist.  '05,  p.  131.  §  20,  reenacted  R.  C.  §  1580  ; 
am.  '13,  c.  91,  p.  367  ;  am.  '15,  c.  14,  p.  50  ;  am. 
'17,  c.  100,  §  1,  subd.  1580,  p.  372;  in  reference  to 
timber  lands  phrase  "or  on  instalments  as  provided 
in  section  1599"  inserted  on  authority  of  Pike  v. 
S.  Bd.  of  Land  Comrs.  (1911)  19  I.  268,  113  P. 
447,  Ann.   Cas.    1912B   1344. 

Cross  ref.  Sale  of  state  lands  included  within 
irrigation  districts:  S  2439.  Within  government 
reclamation    projects:      131:1. 


Cited:  (In  brief  of  counsel)  S.  v.  Hoover  (1911) 
IP   I.   299,   113  P.   455. 

"Timber  land"  denned:  State  land  covered  with 
timber,  which  has  been  previously  sold  by  the  state 
and  the  purchaser  has  been  granted  a  fixed  period 
in  which  to  enter  upon  the  land  and  remove  the 
timber,  is  timber  land,  and  when  sold  must  be  sold 
subject  to  the  provisions  of  §  1599.  Pike  v.  S.  Bd. 
of  Land  Comrs.  (1911)  19  I.  268,  113  P.  447,  Ann. 
Cas.    1912B   1344. 


§  1580a.  Same:  Stump  lands.  Whenever  any  state  lands  on  which 
the  standing  timber  shall  have  been  sold  and  removed  by  the  purchasers 
or  their  assigns  shall  be  turned  back  to  the  state  as  stump  lands,  the  state 
land  board  shall  cause  the  same  to  be  classified  as  soon  thereafter  as  pos- 
sible as  agricultural  and  nonagricultural  lands.  When  any  of  said  lands 
so  classified  as  agricultural  lands  shall  be  offered  for  sale  the  terms  of  sale 
on  the  same  shall  be  as  follows:  Ten  per  cent  of  the  purchase  price  in 
cash  on  the  day  of  sale,  interest  to  be  paid  annually  in  advance  on  the 
balance  at  the  rate  of  2  per  cent  per  annum  for  the  first  five  years  after 
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the  date  of  sale  and  at  the  rate  of  4  per  cent  per  annum  for  the  second  five 
year  period  after  the  date  of  sale.  Thereafter  the  balance  of  the  principal 
due  the  state  shall  be  divided  into  30  equal  annual  payments  with  interest 
at  the  rate  of  6  per  cent  per  annum  in  advance  on  all  deferred  payments. 
The  purchaser  shall  have  the  right  to  make  payment  in  full  with  accrued 
interest  at  any  time.  The  contracts  and  deeds  for  these  lands  are  to  be 
made  in  the  same  manner  and  under  the  same  conditions  as  is  prescribed 
for  other  state  lands  in  section  1580.     ['17,  c.  100,  §  2,  p.  374.] 

Hist.      R.    C.    8  1580a,   enacted   by   '17,   c.    100,    §  2, 
]>.    374. 

§  1581.  Same:  Forfeiture  of  rights  of  purchaser.  If  any  pur- 
chaser of  state  land,  after  receiving  a  certificate  of  purchase,  as  provided 
in  this  chapter,  shall  fail  to  make  any  of  the  payments  stipulated  therein, 
and  the  same  remains  unpaid  for  30  days  after  the  time  when  it  should 
have  been  paid,  as  specified  in  such  certificate,  the  register  shall,  by  regis- 
tered letter  addressed  to  such  delinquent  purchaser  at  his  last  known  post 
office  address,  notify  such  purchaser  of  such  delinquency  and  of  the  amount 
due,  and  that  unless  such  amount  be  paid  within  60  days  after  the  date 
of  mailing  such  letter  and  notice,  the  board  will  declare  all  rights  of  the 
purchaser  in  and  to  said  land  forfeited  and  the  certificate  and  contract 
relating  thereto  annulled. 

After  the  expiration  of  said  period  of  60  days,  the  state  board  of  land 
commissioners  shall  declare  such  forfeiture,  and  shall  annul  said  contract 
and  certificate.  Such  action  of  the  board  shall  be  recorded  in  the  minutes 
of  the  proceedings  of  the  board,  and  a  certified  copy  of  such  minutes,  under 
seal  of  the  board,  be  forwarded  by  the  register  to  the  recorder  of  the 
county  where  such  lands  are  situated  for  filing  in  his  office,  and  when  filed 
shall  constitute  notice  of  the  facts  therein  stated.  When  such  forfeiture 
shall  have  been  declared  and  entered  in  the  minutes,  as  hereinbefore  pro- 
vided, all  rights  of  such  purchaser  in  and  to  said  land  shall  be  and  are 
extinguished,  and  the  state  board  of  land  commissioners  may  sell  the  land 
again:  Provided,  That  in  case  of  such  default  and  declaration  of  for- 
feiture, all  previous  payments  made  by  a  purchaser  on  account  of  such 
land  shall  be  forfeited  to  the  state,  and  the  title  and  right  of  possession 
to  such  land  shall  be  in  the  state  as  if  no  sale  had  ever  been  made. 

All  purchase  moneys  arising  from  the  sale  of  state  lands  shall  without 
delay  be  paid  by  the  state  board  of  land  commissioners  to  the  treasurer, 
who  shall  receipt  for  the  same,  and  the  same  shall  be  by  him  credited  to 
the  permanent  fund  to  which  the  land  sold  belonged.  All  interest  on  such 
money,  and  all  rents  received  from  lands  leased,  shall  be  paid  forthwith 
by  the  register  on  behalf  of  the  said  board  to  the  state  treasurer,  and  be 
by  the  treasurer  credited  to  the  income  fund  to  which  the  land  belonged. 
['05,  p.  131,  §  21.] 

Hist.      '05,  p.   131,    §  21,   reenacted  R.   C.   §  1581.  Permanent  endowment   funds:      13:19.      Deposit  and 

Cross   ref.     Duty  of   auditor  in   relation   to  funds:        control   of  funds:      §  1566a. 
S  102,     subd.     18.       Funds    of     land    board:       §  117a. 

§  1582.  Sales  in  lots  and  blocks.  The  state  board  of  land  commis- 
sioners may  cause  any  portion  of  state  lands  to  be  laid  out  in  lots  and 
blocks,  and  to  be  sold  from  time  to  time,  at  public  auction,  in  such  quan- 
tities and  on  such  terms  as  shall  enable  the  state  to  realize  the  best  prices 
therefor ;  and  such  land  shall  not  be  sold  except  in  lots  or  blocks,  as  herein 
provided.     ['05,  p.  131,  §  22.] 

Hist.     '05,   p.   131,   §  22,  reenacted  R.  C.   §  1582. 

§  1584.  Supplying  lost  certificates.  Whenever  a  certificate  of  pur- 
chase shall  be  lost  or  wrongfully  withheld  by  any  person  from  the  owner 
thereof,  the  state  board  of  land  commissioners  may  receive  evidence  of 

723 


C.  121  §  1585  PUBLIC   LANDS 


/ 


such  loss  or  wrongful  detention,  and  upon  satisfactory  proof  of  the  fact, 
may  cause  the  certificate  of  purchase,  or  deed,  as  the  case  may  be,  to  issue 
to  such  person  or  to  his  grantees  or  assigns,  as  shall  appear  to  them  to  be 
the  proprietor  of  the  land  described  in  the  original  certificate  of  purchase. 
['05,  p.  131,  §  23.] 

Hist.     '05,  p.   131,   §  23,  reenacted  R.  C.  §  1584.  ' 

§  1585.  Land  board  to  determine  validity  of  claims.  The  state 
board  of  land  commissioners  may  hear  and  determine  the  claims  of  all 
persons  who  may  claim  to  be  entitled,  in  whole  or  in  part,  to  any  lands 
owned  by  this  state,  and  the  decision  of  said  board  shall  be  final  until  set 
aside  by  a  court  of  competent  jurisdiction,  and  the  board  shall  have  power 
to  establish  such  rules  and  regulations  as  in  their  opinion  may  be  proper 
or  necessary  to  prevent  fraudulent  applications.     ['05,  p.  131,  §  24.] 

Hist.     '05,  p.   131,   §  24,  reenacted  R.  C.  §  1585.  contest    case    heard    and   determined   by    such    board. 

No    appeal    from    decision:      The    statutes   of    this        ^e"™  -J*  S'  Bd'  of  Land  Comrs-    (1908>    14  L   159> 
state  do   not  authorize   an   appeal   from  the  decision        9i>   "•    '"**■ 
of   the  state  board  of   land  commissioners  in  a  land 

§  1586.  Lands  exempt  from  taxation.  All  lands  sold  under  the  pro- 
visions of  this  chapter  shall  be  exempt  from  taxation  for  and  during  the 
period  of  time  in  which  the  title  to  said  land  is  vested  in  the  state  of  Idaho, 
but  the  value  of  the  interest  therein  of  the  purchaser  may  be  taxed,  which 
interest  shall  be  determined  by  the  amount  paid  on  such  land  and  the 
amount  invested  in  improvements  thereon  at  the  date  of  such  assessment. 
['05,  p.  131,  §  25.] 

Hist.     '05,  p.  131,   §  25,  reenacted   R.  C.   §  1586.  full  cash  value  on  the  market  and  then  determining 

Cross  ref.     Public  property  exempt  from  taxation  :  purchaser's   interest   in    land.      Lewis  v.    Christopher 

188:4.  (1917)    30  I.  197,  163  P.  916. 

Cited:     (In  brief  of  counsel)   Bothwell  v.  Bingham  St,ate   not   interested   in    tax   controversies:      Inas- 

Co.    (1913)    24   I.   125.  much   as   no    lien   can    be  created  upon   this  land  as 

'  .  .        .  ¥  "  .    .  T.       ,  ...  against  the  state,  the  state  has  not  considered  itself 

Measure  of  taxable  interest:     Purchasers  interest  a   party  to  any  controversies  concerning  taxation  of 

is  not  limited  to  amount  of  money  paid  under  terms  lhe    value   of    purchaser-s   cancelled    interest.      O.    A. 

ot   contract,   but  to   value   of   purchaser  s  interest  in  ^     '05-06    p     156 

'.and.     This  can   only  be  determined  by  ascertaining 

CHAPTER  122. 
SALE  OF  TIMBER  ON  STATE  LANDS. 

ARTICLE    1. 
SALES  OF  TIMBER  IN  GENERAL. 

Note:     Penalty  for  destruction   of  timber  on  state   lands:     §  6987;  for  cutting  timber  for  ship- 
ment:     §  6988. 

§  1588.  Preservation  of  trees  on  state  lands.  No  trees  standing  on 
lands  of  the  state,  which  lands  when  cleared  of  trees  will  not  be  suitable 
for  cultivation  and  raising  crops,  and  no  trees  needed  to  conserve  the 
snows,  ice  or  water  of  any  irrigation  district,  shall  be  cut  from  any  part 
of  the  public  lands  belonging  to  the  state,  except  as  hereinafter  provided. 
['05,  p.  145,  §  1.] 

Hist.      '05,   p.   145,    §  1,   reenacted   R.   C.   §  1588. 

Cited:      (In  brief  of  counsel)    S.  v.  Hoover   (1911) 
19   I.  299,    113  P.   455. 

§  1589.  Application  for  permit  to  cut  trees.  Any  person  desiring 
to  cut  trees  upon  any  lands  owned  by  the  state  shall  make  application  in 
writing  to  the  register  of  the  state  board  of  land  commissioners,  which 
application  shall  contain:  (a)  A  complete  legal  designation  of  the  lands 
upon  which  it  is  desired  to  cut  the  trees;  (b)  the  purpose  for  which  such 
trees  are  to  be  used;,  (c)  that  he  will  carefully  protect  from  fires  or  other 
damage  all  trees  less  in  size  than  those  desired  to  cut;  (d)  that  he  will 
entirely  remove,  as  directed  by  the  state  board  of  land  commissioners,  ali 
cut  trees  and  their  branches  in  such  manner  that  fires  may  not  consume 
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the  smaller  trees;  (e)  that  such  trees  as  are  desired  for  use  are  not  neces- 
sary for  the  conservation  of  the  irrigation  waters  of  any  irrigation  water- 
shed, or  that  the  same  are  on  lands  of  the  state,  which  lands  when  cleared 
of  trees  will  not  be  suitable  for  cultivation  and  raising  of  crops.  ['05, 
p.  145,  §  2.] 

Hist.     '05,  p.  145,   §  2,  reenacted  R.  C.  §  1589. 

§  1590.  Same:  Deposit  covering  estimated  costs.  The  register  of 
the  state  board  of  land  commissioners  shall,  on  receiving  such  application, 
refer  the  same  to  the  state  land  commissioner,  who  shall  estimate  the  cost 
of  examining  and  reporting  upon  the  said  application,  and  the  said  register 
of  the  state  board  of  land  commissioners  shall  thereupon  require  of  the 
applicant  a  certified  check,  payable  to  the  state  board  of  land  commis- 
sioners, covering  the  costs  as  estimated  by  the  said  state  land  commis- 
sioner, as  well  as  the  costs  of  all  other  proceedings,  directed  in  this  article, 
to  determine  whether  such  trees  can  be  lawfully  cut.     ['05,  p.  145,  §  3. J 

Hist.     '05,  p.   145,   §  3,  reenacted  R.  C.   §  1590. 

§  1591.  Publication  of  application.  The  register  of  the  state  board 
of  land  commissioners  shall  cause  the  application  of  said  person  to  cut 
trees  to  be  published,  for  the  full  period  of  30  days,  in  one  or  more  daily 
or  weekly  newspapers  having  such  circulation  as  will  fully  advise  the 
wiater  users  of  the  irrigation  area  upon  the  watershed  on  which  such  trees 
are  growing,  of  the  pendency  of  such  application,  and  that  protests  to  the 
granting  of  the  application  must  be  made  within  20  days  from  the  date 
of  the  last  publication,  which  date  shall  be  given  in  such  published  notice. 
['05,  p.  145,  §  4.] 

Hist.     '05,  p.   145,  §  4,  reenacted  R.  C.   §  1591. 

§  1592.  Water  master  may  file  protest.  Any  water  master,  upon 
petition  in  writing  addressed  to  him  and  signed  by  25  or  more  bona  fide 
water  users  in  the  irrigation  district  thus  affected,  may,  within  a  period 
of  30  days  after  the  first  publication  of  said  application,  file  a  protest  in 
writing  with  the  state  board  of  land  commissioners,  against  allowing  such 
trees  to  be  cut.     ['05,  p.  145,  §  5.] 

Hist.     '05,  p.   145,  §  5,  reenacted  R.  C.   §  1592. 

§  1593.  Land  board  to  act  on  applications.  Upon  the  expiration  of 
the  time  for  filing  protests  as  provided  in  this  article,  the  register  of  the 
state  board  of  land  commissioners  shall  refer  all  papers  to  said  board, 
who  may,  thereupon,  and  under  such  conditions  as  to  the  payment  of  the 
cost  of  such  proceeding  as  they  may  impose,  cause  the  lands  designated  in 
the  application  and  the  trees  growing  thereon  to  be  inspected,  and,  if 
deemed  best,  such  trees  to  be  appraised,  and  may  refer  all  papers  to  the 
state  land  commissioner,  who  shall  thereupon,  personally  or  by  his  assist- 
ants, inspect  the  designated  lands  and  the  trees  growing  thereon,  and,  if 
directed  by  the  board,  shall  appraise  the  same  and  report  in  writing  to 
the  board.  The  board  shall  consider  said  protest  or  protests  and  the  report 
of  the  state  land  commissioner  or  his  assistants,  and  shall  decide  that  such 
trees  may  be  properly  disposed  of,  or  against  allowing  the  same  to  be  doneTj 
But  no  trees  less  than  12  inches  in  diameter,  2  feet  above  the  ground,  shall  <- 
be  allowed  to  be  cut  by  any  person  whomsoever;  except  that  for  mining 
and  fencing  purposes  trees  may  be  cut  not  less  than  5  inches  in  diameter, 
for  use  within  the  county  where  cut.     ['05,  p.  145,  §  6.] 

Hist.     '05,  p.   145,  §  6,  reenacted  R.  C.  §  1593. 

§  1594.  Proceedings  on  sale  of  trees.  Should  the  state  board  of 
land  commissioners  decide  that  the  trees  desired  may  be  properly  dis- 
posed of,  the  register  shall,  if  any  protest  has  been  filed,  at  once  notify  by 
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registered  letter  such  water  master  or  water  masters.  Such  protestant  or 
protestants  shall  thereafter  be  allowed  15  days  in  which  to  commence,  in 
the  district  court,  proceedings  to  restrain  the  state  board  of  land  com- 
missioners from  disposing  of  said  trees,  and  the  said  state  board  of  land 
commissioners  shall  make  no  defense  to  the  proceedings,  if  any,  so  brought, 
except  at  the  cost  of  the  applicant  desiring  to  cut  such  trees  from  the  state 
lands.  Should  there  be  no  protests,  or  should  such  court  proceedings  fail, 
said  trees  desired  by  said  applicant  shall  be  advertised  in  one  or  more 
newspapers,  to  be  designated  by  the  board,  one  of  which  shall  be  in  the 
county  where  such  timber  is  located,  and,  if  in  more  than  one  county,  then 
in  some  one  newspaper  in  each  of  said  counties,  for  a  period  of  four  weeks. 
Thereafter  said  trees  shall  be  publicly  sold  at  the  state  capitol,  in  the  city 
of  Boise,  or  at  some  other  place  designated  by  said  board  in  said  notice, 
to  the  highest  bidder,  and  if  such  highest  bidder  be  some  person  other 
than  the  applicant,  he  shall  pay  the  costs  and  disbursements  incurred  by 
said  applicant  in  the  matter  of  said  application,  as  herein  provided,  the 
amount  of  which  shall  be  determined  by  the  board  or  by  the  person  desig- 
nated by  the  board  to  make  such  sale,  not  including  compensation  to  his 
attorney,  and  shall  be  returned  to  the  applicant;  and  no  bids  shall  be 
received  which  do  not  include  the  costs  incurred  by  said  applicant  in  deter- 
mining the  right  to  cut  the  desired  trees.  Should  the  state  board  of  land 
commissioners  decide  adversely  to  the  cutting  of  trees  desired  by  the  appli- 
cant, or  should  an  order  of  court  bar  a  sale,  said  applicant  shall  not  recover 
any  of  the  costs  incurred  by  him  by  reason  of  said  application.  The  pro- 
ceeds of  the  sales  of  the  trees  sold  under  the  provisions  of  this  article  shall 
forthwith  be  paid  by  the  state  board  of  land  commissioners  to  the  state 
treasurer,  to  be  by  him  placed  in  the  permanent  fund  entitled  to  the  pro- 
ceeds of  sales  of  the  land  upon  which  said  trees  are  standing.  ['05, 
p.  145,  §  7.] 


Hist.      '05,  p.   145,   §  7,  reenacted   R.   C.    §  1594. 

Constitutionality:  This  section  is  not  unconsti- 
tutional in  that  it  is  not  in  conformity  with  Const. 
IX,  8,  which  provides  that  lands  be  sold  "at  public 
auction."  Barber  L.  Co.  v.  Gifford  (1914)  25  I. 
(J54,   139  P.  557. 

Acceptance  or  rejection  of  bids:  The  state  board 
of  land  commissioners  in  accepting  or  rejecting  a 
bid  for  state  timber  or  land  acts  quasi-judicially 
and  in  the  absence  of  manifest  abuse  of  discretion 
the  courts  will  not  interfere.  Barber  L.  Co.  v.  Gif- 
ford   (1914)    25  I.   654,    139   P.   557. 

The  state  board  of  land  commissioners  in  accept- 
ing  bids   for   state    lands   or  timber   has    a  right   to 


know  who  the  persons  were  for  whom  an  agent  was 
making   a  bid.     lb. 

The  state  board  of  land  commissioners  has  a  large 
discretion  in  accepting  bids  for  the  purchase  of 
public  lands  and  in  determining  which  is  the  highest 
bidder  may  take  into  consideration  facts  other  than 
the  mere  amount  of  money  offered,  such  as  the  con- 
struction of  a  railroad  through  the  property  af- 
fected,    lb. 

The  state  board  of  land  commissioners  is  justi- 
fied in  accepting  a  lower  bid  accompanied  by  a  cer- 
tified check  on  a  local  bank  for  the  whole  amount, 
where  the  higher  bidder  gave  uncertified  checks 
for  half   the   amount.      lb. 


§  1595.  Persons  cutting  trees  to  furnish  bond.  The  state  board  of 
land  commissioners  shall  require  of  all  persons  cutting  trees  upon  state 
lands  a  bond  in  a  sufficient  amount,  with  good  and  approved  sureties,  for 
the  carrying  out  in  good  faith  of  the  provisions  of  this  article.  ['05, 
p.  145,  §  8.] 


Hist.     '05,  p.   145,  §  8,  reenacted  R.  C   §  1595. 

Integrity  of  principal:  Although  a  bond  is  re- 
ouired  for  the  faithful  carrying  out  of  a  contract 
for  the  purchase  of  state  timber,  the  state  board  of 


land  commissioners  has  the  right  to  consider  the 
character,  reputation  and  ability  of  the  parties  to 
carry  out  their  contract.  Barber  L.  Co.  v.  Gifford 
(1914)    25  I.  654,    139  P.  557. 


§  1596.  Definition  of  tree.  For  the  purpose  of  this  article  the  word 
"tree"  shall  be  held  to  mean  all  vegetable  growth  of  a  woody  texture  of 
any  size  whatsoever.  No  lands  contemplated  in  this  article  shall  be  leased 
for  any  purpose  whatsoever  that  will  destroy  the  tree  growth.  ['05, 
p.  145,  §  9.] 

Hist.     '05,  p.  145,   §  9,  reenacted  R.  C   §  1596. 

§  1597.  Violation  of  provisions  a  misdemeanor.  Any  person  violat- 
ing any  of  the  provisions  of  this  article  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  fined  in  the  sum  of  not  less 
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than  $10  nor  more  than  $100,  or  be  punished  by  imprisonment  of  not  less 
than  60  days,  or  by  both  fine  and  imprisonment,  as  the  court  may  direct. 
Suit  may  also  be  brought  in  the  name  of  the  state  whenever  such  damage 
has  been  caused  by  any  violation  of  the  provisions  of  this  article,  by  any 
person  or  persons  engaged  in  any  business  or  pleasure  pursuit  whatever. 
[R.  C.  §  1597.] 

Hist.     '05,   p.    145,   §  14;  am.   R.   C.    §  1597. 

§  1598.  Prosecuting  attorneys  to  prosecute.  The  prosecuting  attor- 
neys of  the  various  counties  of  the  state  are  hereby  directed  to  prosecute 
in  the  name  of  the  state  all  cases  arising  under  this  article.  ['05,  p.  145, 
§  15.] 

Hist.     '05,  p.  145,  §  15,  reenacted  R.  C.  §  1598. 

ARTICLE   2. 
INSTALMENT  SALES. 

§  1599.  Terms  of  instalment  sales.  Timber  and  timber  lands  be- 
longing to  the  state  of  Idaho  may  be  sold  by  the  state  board  of  land  com- 
missioners, at  their  option,  upon  payment  of  instalments  of  the  purchase 
price  thereof  as  follows :  Twenty  per  cent  of  the  purchase  price  thereof 
must  be  paid  at  the  time  of  purchase,  and  the  balance  of  such  purchase 
price  in  from  10  to  20  equal  annual  instalments,  with  annual  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  payable  in  advance ;  the  num- 
ber of  instalments  to  be  fixed  by  the  state  board  of  land  commissioners  at 
the  time  of  purchase.     ['07,  p.  193,  §  1.] 

Hist.      '07,   p.    193,   §  1,   reenacted  R.   C.   §  1599.  in    which    to    enter    upon    the    land    and    remove    the 

Cited:      (In  brief  of  counsel)    S.  v.  Hoover   (1911)  timber,  is  timber  land  within  the  meaning  of  §  1580 

19  I.  299,  113  P.  455.  and  this  section,  and  when  sold  must  be  sold  sub- 
Timber    land    defined:      State    land    covered    with  J?ct    to    the    provisions   of    this    section       Pike   v     S. 

timber,  which  has  been  previously  sold  by  the  state  «d.    of   Land   Comrs(  1911)    19    I.    268,    113   P.   447, 

and   the  purchaser  has  been   granted   a  fixed   period  Ann.    Gas.    1912B   1344. 

§  1600.      When  timber   may   be   cut:      Payment   of   instalment.      No 

timber  shall  be  cut  under  the  above  provisions  except  in  the  following 
manner,  to  wit:  Thirty  days'  written  notice  shall  be  given  to  the  state 
board  of  land  commissioners,  by  filing  such  notice  with  the  register,  of 
the  particular  land,  describing  it  by  legal  subdivisions,  upon  which  it  is 
desired  to  cut  timber.  On  or  before  the  expiration  of  such  time,  there  shall 
be  paid  into  the  state  treasury,  by  the  purchaser,  to  the  credit  of  the  proper 
fund,  the  full  amount  of  the  appraised  value  of  such  subdivision  or  subdi- 
visions, or  in  case  the  purchase  is  of  timber  only,  then  the  amount  paid 
in  shall  be  the  full  amount  of  the  appraised  value  of  the  timber  on  such 
subdivision.  The  register  shall  certify  to  the  state  treasurer  the  amount 
of  the  appraisement  on  the  land  or  timber  before  such  payment  is  made. 
All  payments  so  made  shall  be  credited  upon  the  final  instalment  of  the 
purchase  price,  or  if  more  than  sufficient  to  pay  the  final  instalment,  then 
upon  the  next  instalment,  all  such  payments  thereafter  being  credited 
upon  the  latest  instalment  to  fall  due.     ['07,  p.  193,  §  2.] 

Hist.     '07,  p.   193,   §  2,  reenacted  R.  C.   §  1600. 

§  1601.      Permit  to  cut  timber.      No  timber  shall  be  cut  under  the 
1  provisions  of  this  article  until  after  the  first  payment  of  20  per  cent  is 
made,  and  the  additional  payment  is  paid  into  the  state  treasury  as  pro- 
_     vided  in  the  preceding  section.    The  receipt  of  the  treasurer  for  the  money 
Fso  paid  shall  be  filed  with  the  register  of  the  state  board  of  land  commis- 
sioners, who  shall  thereupon  issue  a  permit  to  cut  the  timber  for  which 
payment  has  been  so  made.     Said  permit  shall  be  issued  under  rules  and 
regulations  made  by  the  state  land  board.    The  right  to  cut  timber  under 
the  terms  hereof  does  not  accrue  until  the  permit  therefor  is  issued.     ['07, 
p.  193,  §§  3,  5.] 

Hist.     '07,  p.   193,    §§  3,   5,  reenacted  R.   C.   §  1601. 
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§  1602.  Time  in  which  to  cut  timber.  The  timber  cut  on  lands  where 
the  timber  only  is  purchased,  must  be  cut  within  10  years  from  the  date 
of  purchase,  or  such  further  time,  not  exceeding  20  years,  as  may  be 
ordered  by  the  state  board  of  land  commissioners>  said  order  to  be  made 
at  the  time  of  purchase.  All  timber  remaining  after  such  period  shall  be 
the  property  of  the  state.     ['07,  p.  193,  §  4.] 

Hist.     '07,  p.    193,    §  4,   reenacted  R.   C.   §  1602. 

§  1603.  Other  statutes  unaffected.  Nothing  in  this  article  shall  be 
construed  as  changing  or  modifying  any  other  statute  relative  to  the  sales 
of  timber  and  timber  lands,  but  shall  be  construed  as  being  in  addition 
thereto,  and  as  authorizing  the  sale  of  timber  and  timber  lands  on  payment 
of  instalments  as  provided  in  this  article.     ['07,  p.  193,  §  6.] 

Hist.      '07,   p.   193,    §  6,  reenacted   R.   C.    §  1603.  with  reference  to  authorizing  the  sale  of  timber  and 

Cited:      (In  brief  of  counsel)    S.  v.  Hoover   (191H  timber  lands  on   payment  of   instalments  instead  of 

19  I.  299,  113  P.  455.  requiring   all    cash    to   be   paid   at  the    time    of   sale. 

Applied:      Under  this  section,  §  1599  was  intended  P,ike1Dv-    ?'    ^d.    of    Land    Comrs.    (1911)    19    I.    268, 

to  supplement  and   supplant  the  provisions  of  §  1580  Ui   F     447,   Ann-   Cas-    1912B   1*44. 

CHAPTER  123. 
INVESTMENT  OF  FUNDS. 

ARTICLE   1. 
GENERAL  REGULATIONS. 

123:1.  Investment  of  funds  derived  from  sales.  The  state  board  of 
land  commissioners  shall  invest  the  permanent  educational  funds  in  the 
treasury,  other  than  funds  arising  from  the  disposition  of  the  university 
lands,  belonging  to  the  state,  on  first  mortgages  on  improved  farm  lands 
within  this  state,  United  States,  state,  or  school  district  bonds,  or  highway 
district  bonds,  or  state  warrants. 

Hist.      '05,    p.    131,    §28,    reenacted    R.    C.    §  1587;  Powers    of    board:      The    board    does    not    possess 

am.   '09,    p.   373,    S.   B.    154  ;   am.    '13,    c.   50,   part  of  plenary   power,    but   only    limited   power,    such    as   Is 

S  1,   p.    159  ;  mortgage  pluralized.  given  it  by  the  legislature.     S.  v.  Fitzpatrick   (1897) 

Cross    ref.      Restrictions    on    loan    of    educational  *  *■  49^,  *>1  *•   11^. 
funds:      Const.    IX,    11. 

123:2.  Investments  credited  to  proper  fund.  The  proceeds  of  the 
sales  of  public  lands  of  the  state  must  be  invested  for  and  on  account  of 
the  specific  purposes  for  which  the  lands  were  granted.  ['09,  p.  373,  S.  B. 
154,  subd.  1587.] 

Hist.  '05,  p.  131,  §  28,  reenacted  R.  C.  §  1587  ; 
urn.  '09,  p.  373,  S.  B.  154,  part  of  subd.  1587,  re- 
enacted  '13,   c.   50,   §  1,  p.    159. 

123:3.  Drawing  of  warrants  for  loans.  Whenever  the  board  shall 
order  the  investment  of  any  part  of  the  public  school  fund  or  any  per- 
manent fund  of  the  state  held  for  investment,  the  board  shall  notify  the 
state  auditor  and  state  treasurer  of  such  order  and  of  the  amount  so 
ordered  loaned,  together  with  the  name  of  the  borrower,  and  the  state 
auditor  shall  draw  a  warrant  for  the  amount  stated  in  the  notice  in  favor 
of  the  chairman  of  the  board,  and  the  state  treasurer  shall  pay  such  war- 
rant out  of  the  fund  designated,  upon  the  indorsement  of  such  chairman 
and  borrower.     [R.  C.  §  1587.] 

Hist.      *05,    p.    131,    §28;    am.    R.    C    §1587,    re-  *:  102,  subd.  18.     Duties  of  treasurer :     §  117a,  13:19. 

enacted   '09,   p.   373,    S.   B.   154,   reenacted  '13,   c.   50,  Deposit    and    control    of    funds:      §  1566a.      Disposi- 

S  1,  p.   159.  ti°n  of  purchase  money:     §  1581. 

Cross   ref.     Duty  of   auditor  in  relation  to  funds : 

123:4.  Payment  in  lawful  money:  Reinvestment.  The  principal 
and  interest  of  all  loans  shall  be  paid  in  lawful  money  of  the  United 
States,  or  its  equivalent.  Upon  the  payment  of  any  loan  or  of  any  bond 
or  warrant,  the  principal  shall  again  be  loaned  or  invested  in  like  manner 
as  in  this  chapter  provided.     ['09,  p.  373,  S.  B.  154,  subd.  1587a.] 

Hist.      R.    C.    §  1587a,    enacted    '09,    p.    373,    S.    B. 

154. 
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123:5.  Collection  of  interest.  The  state  board  of  land  commissioners 
shall  take  all  proper  measures  for  the  prompt  collection  of  the  interest 
on  all  loans  from  any  of  the  funds  specified  in  this  chapter  as  fast  as  the 
same  becomes  due,  and  place  the  same  to  the  credit  of  the  fund  from  which 
the  loan  was  made,  to  be  paid  out  as  provided  by  law,  the  interest  to  be 
paid  to  the  respective  funds  semiannually.  ['09,  p.  373,  S.  B.  154,  subd. 
1587d.] 

Hist.      R.    C.    §  1587d,    enacted    '09,    p.    373,    S.    B. 
154. 

ARTICLE   2. 
BONDS  OF  SCHOOL  DISTRICTS. 

123:6.  Preferential  right  of  state  to  purchase.  At  the  time  of  offer- 
ing for  sale  any  bonds  issued  by  any  school  district  in  the  state  of  Idaho, 
notice  of  such  issue  and  the  amount  thereof  shall  be  given  to  the  state 
board  of  land  commissioners  by  the  school  district  officers  in  charge  of 
such  issue,  and  the  state  board  of  land  commissioners  shall  have  the  pref- 
erential right  to  purchase  and  pay  for  all  or  any  number  of  said  bonds 
out  of  the  permanent  educational  funds  or  other  funds  in  its  hands  or 
under  its  control,  at  their  par  value,  provided  said  bonds  can  not  be  sold 
by  such  school  district  for  more  than  their  par  value.  After  receiving 
such  notice  the  said  land  board  shall  determine  whether  or  not  to  purchase 
such  bonds,  or  any  number  of  them,  and  state  board  of  land  commis- 
sioners shall  immediately  thereafter  give  notice  to  the  proper  school  dis- 
trict officers  of  its  decision,  which  decision  shall  be  binding  upon  the 
officers  charged  with  the  issuance  and  execution  of  such  bonds.  If  the 
state  board  of  land  commissioners  determine  not  to  make  such  purchase, 
or  to  purchase  only  a  part  of  such  issue,  then  the  officials  in  charge  of  the 
execution  of  such  bonds  shall  proceed  to  advertise  and  sell  such  bonds  as 
the  board  elects  not  to  take,  in 'the  manner  now  provided  by  law.  ['09, 
p.  373,  S.  B.  154,  subd.  1587e.] 

Hist.      R.    C    §  1587e,    enacted    '09,    p.    373,    S.    B.  Cross  ref.     Preferential  right  of   state  to  common 

154.  school   district  bonds:      C.    L.   38:124. 

123:7.  Abstract  of  proceedings  to  be  furnished  by  district.  There 
shall  be  presented  to  said  state  board  of  land  commissioners  at  the  time 
of  the  giving  of  the  notice  of  such  issue  of  bonds,  full  and  complete  proof 
of  the  proceedings  and  actions  taken  in  reference  to  the  issue  of  said  bonds, 
with  the  opinion  of  the  prosecuting  attorney  showing  the  regularity  and 
legality  thereof,  together  with  a  certificate  showing  the  amount  of  the 
taxable  property  and  the  amount  of  the  indebtedness  against  said  school 
disrict,  and  any  other  information  required  by  the  state  board  of  land 
commissioners. 

Hist.      R.    C.    §  1587f,    enacted    '09,    p.    373,    S.    B. 
154  ;    "county   attorney  or"    omitted. 

123:8.  Limitations  on  bonds.  Any  purchase  by  said  state  board  of 
land  commissioners  may  be  made  payable  in  any  number  of  years,  not  less 
than  one,  and  due  in  any  number  of  years,  not  to  exceed  20,  and  any  such 
bonds  purchased  by  said  state  board  of  land  commissioners  may  be  written 
or  printed,  with  or  without  coupons,  and  the  denominations  may  be  in  any 
amount,  not  exceeding  $10,000,  as  may  be  agreed  upon  by  the  parties,  and 
the  interest  shall  not  be  less  than  5  per  cent  per  annum.  ['09,  p.  373, 
S.  B.  154,  subd.  1587g.] 

Hist.      R.    C    §  1587g,    enacted   '09,    p.    373,    S.    B. 
154. 

123:9.  Payment  for  bonds.  Whenever  any  such  bond  or  bonds  are 
duly  executed  and  delivered  to  the  state  board  of  land  commissioners,  the 
board  shall  cause  the  same  to  be  paid  for,  specifying  the  fund  out  of  which 
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the  same  is  payable,  in  favor  of  the  school  district  issuing  such  bonds,  and 
the  body  receiving  the  same  shall  place  the  same  to  the  credit  of  the  fund 
for  which  the  same  was  borrowed.     ['09,  p.  373,  S.  B.  154,  subd.  1587h.] 

Hist.  R.  C.  §  1587h,  enacted  '09,  p.  373,  S.  B. 
154. 

123:10.  Penalty  for  failure  of  district  officers  to  comply.  It  shall 
be  mandatory  upon  all  officers  in  charge  of  school  districts  for  bond  sales, 
to  first  offer  the  proposed  issue  of  bonds  to  the  state  board  of  land  com- 
missioners for  the  investment  of  the  permanent  educational;  or  other  fund 
in  their  charge,  and  any  wilful  failure  to  comply  herewith  shall  be  deemed 
a  misdemeanor,  and  the  prosecuting  attorney  of  the  county  must  prosecute 
such  offending  officers  upon  the  request  of  the  state  board  of  land  com- 
missioners.    ['09,  p.  373,  S.  B.  154,  subd.  1587L] 

Hist.      R.    C.    §  1587i,    enacted    '09,    p.    373,    S.    B. 

154. 

ARTICLE   3. 
FARM   MORTGAGES. 

123:11.  Rules  and  regulations.  The  state  board  of  land  commis- 
sioners shall  adopt  such  methods,  rules  and  regulations  for  ascertaining 
the  value  of  and  state  of  the  title  of  any  land  proposed  as  security  for  any 
loan  under  the  provisions  of  this  chapter,  as  shall  be  satisfactory  to  the 
board.     ['09,  p.  373,  S.  B.  154,  part  of  subd.  1587b.] 

Hist.     R.   C.  part  of   §  1587b,   enacted   '09,   p.   373,  given    it    by    the    legislature.      A    regulation    of    the 

S.     B.     154  ;     remainder    of    section     transferred    to  board   requiring   the    payment  of   compound   interest 

123 :20.  on  mortgages  given   to  secure  a  school  fund  loan  is 

Powers    of    board:      The    board    does    not    possess  in.   violation   of   the   usury   statutes   and   void.      S.    v. 

plenary   power,    but  only   limited   power,    such    as   is  Fitzpatrick    (1897)    5  I.   499,   51   P.   112. 

123:12.  Fund  to  be  specified.  All  notes  for  loans  from  any  of  the 
funds  mentioned  in  this  chapter  shall  specify  the  fund  from  which  such 
loan  was  made.     ['09,  p.  373,  S.  B.  154,  subd.' 1587c] 

Hist.  R.  C.  §  1587c,  enacted  '09,  p.  373,  S.  B. 
154. 

123:13.  Apportionment  of  loans  among  counties.  It  shall  be  the 
duty  of  the  board  to  invest  the  available  permanent  educational  funds  on 
first  mortgage  or  improved  farm  lands  within  this  state  as  above  provided, 
and  to  keep  the  same  so  invested,  if  applications  for  such  loans  are  on 
file ;  and  in  making  such  loans  shall  apportion  the  moneys  loaned  as  nearly 
as  practicable  among  the  various  counties  of  the  state  according  to  their 
assessed  valuation.  When  such  funds  are  on  hand  it  shall  be  the  duty  of 
the  board  to  give  public  notice  thereof.  ['09,  p.  373,  S.  B.  154,  subd.  1587J.J 

Hist.  R.  C.  part  of  §  1587j,  enacted  '09,  p.  373, 
S.   B.   154. 

123:14.  Ratio  of  loan  to  value.  No  loan  shall  be  made  of  any 
amount  of  money  exceeding  one-third  of  the  market  value  of  the  mortgaged 
lands  at  the  time  of  the  loan,  exclusive  of  buildings.  ['09,  p.  373,  S.  B.  154, 
part  of  subd.  1587.] 

Hist.  '05,  p  131,  §  28,  reenacted  R.  C.  §  1587  ; 
am.  '09,  p.  373,  S.  B.  154,  reenacted  '13,  c.  50,  part 
of   §  1,   p.    159. 

123:15.  Interest  rate  and  penalties.  The  rate  of  interest  on  loans 
secured  by  mortgage  herein  provided  for  shall  not  be  less  than  6  per  cent 
per  annum,  and  in  any  note  or  mortgage  given  to  secure  an  indebtedness 
may  be  included  a  penalty  for  costs  of  collection  in  case  of  default  in  pay- 
ment.    ['09,  p.  373,  S.  B.  154,  part  of  subd.  1587.] 

Hist.  '05,  p.  131,  §  28,  reenacted  R.  C.  §  1587  ; 
am.  '09,  p.  373,  S.  B.  154,  part  of  subd.  1587,  re- 
enacted  '13,  c.  50,   §  1,  p.   159. 

123:16.  Payment  of  taxes  on  lands  mortgaged  to  state.  The  state 
board  of  land  commissioners  is  hereby  authorized  to  pay  any  and  all  taxes 
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and  assessments  that  are  assessed  against,  and  are  liens  upon,  lands  upon 
which  the  state  has  loaned  money  secured  by  mortgage,  or  upon  which 
the  state  has  acquired  title  through  foreclosure  proceedings,  and  upon 
which  there  are  delinquent  taxes,  assessed  previous  to  acquiring  such  title. 
Such  amount  of  taxes  and  assessments  shall  be  ascertained  by  the  state 
board  of  land  commissioners,  and  a  claim  presented  to  the  state  board  of 
examiners,  and  after  the  allowance  of  such  claim  the  auditor  shall  draw 
his  warrant  for  the  amount  of  such  claim.     ['05,  p.  377,  §  1.] 

Hist.     '05,  p.  377,   §  1,  reenacted  R.  C.   §  1640. 

123:17.  Conveyances  in  satisfaction  of  mortgages.  In  all  cases 
where  school  moneys  have  been  advanced,  furnished  or  loaned  to  com- 
panies, corporations  or  individuals,  by  the  state  board  of  land  commis- 
sioners, and  a  mortgage  for  the  payment  of  the  same  has  been  taken  on 
improved  farm  lands,  as  provided  by  the  constitution,  and  the  said  money 
has  become  due,  and  remains  unpaid,  the  state  board  of  land  commissioners 
are  hereby  empowered  to,  and  they  may  in  their  discretion,  receive  and 
accept  from  the  said  mortgagor  a  warranty  deed  to  the  property  mort- 
gaged in  full  satisfaction  of  the  debt  due  the  state  upon  said  mortgage, 
and  surrender  the  note  to  the  mortgagor  and  receipt  him  in  full  for  the 
debt  due  thereon.     ['99,  p.  439,  §  1.] 

Hist.     '99,  p.  439,  §  1,  reenacted  R.  C.  §  1641. 

123:18.  Foreclosure:  Duty  of  attorney  general.  In  any  case 
where  any  mortgage  is  held  by  the  state  board  of  land  commissioners  for 
any  school  monev  due,  it  shall  be  the  duty  of  the  attorney  general,  when 
directed  by  the  board  of  land  commissioners,  to  file  foreclosure  proceed- 
ings in  the  proper  court  and  prosecute  the  same  to  judgment,  and  to  look 
after  and  care  for  the  state's  interests  in  every  stage  of  the  proceedings 
until  finally  determined.     ['99,  p.  439,  §  4.] 

Hist.     '99,  p.  439,   §  4,  reenacted  R.  C.  §  1642. 

Cross    ref.      Attorney   general's   duty    to    represent 
state:      §  1561. 

123:19.  Foreclosure:  Delinquent  interest.  It  shall  be  the  duty  of 
the  state  board  of  land  commissioners  to  foreclose  all  mortgages  taken  to 
secure  loans  from  the  school  or  other  funds,  whenever  more  than  one  year's 
interest  on  the  loan  is  due  and  unpaid,  and  they  may,  in  their  discretion, 
bid  in  the  land  in  the  name  of  the  state  at  a  price  not  to  exceed  the  total 
amount  of  the  state's  claim.     ['09,  p.  373,  S.  B.  154,  part  of  subd.  1587J.] 

Hist.      R.    C.   part  of    §  1587J,   enacted   '09,   p.    373, 
S.    B.    154. 

ARTICLE   4. 
LOAN  EXPENSE   FUND. 

123:20.  Expense  of  appraisement  and  abstract.  All  expenses  of 
ascertaining  the  value  of  and  the  state  of  the  title  of  any  land  proposed 
as  security  for  a  loan  under  the  provisions  of  this  chapter  shall  be  paid 
by  the  applicant,  and  in  no  case  shall  they  constitute  a  charge  upon  the 
state  or  the  fund  from  which  such  proposed  loan  is  to  be  made. 

Hist.      Compiled    from    R.    C    §  1587b,    as    enacted 
'09,  p.  373,  S.  B.  154. 

123:21.  Method  herein  provided  exclusive.  The  state  board  of  land 
commissioners  shall  not  require  or  ask  or  receive  any  fee,  advance,  deposit, 
or  charge  of  any  kind  or  character,  nor  shall-  any  such  advance,  deposit, 
or  charge  be  paid  as  a  condition  of,  or  for  the  purpose  of  obtaining,  or 
aiding  in  obtaining,  any  loan  or  increase,  renewal,  or  extension  of  any 
loan,  from  the  permanent  educational  funds  of  the  state  of  Idaho,  except 
as  provided  in  this  article. 

Hist.      '17,  c.   80,    part  of    §  1,   p.   251  ;    "except  as        original    section    are    herein    made    separate    sections 
provided   in    this   article"    added   because    provisos  of        (123:22-3). 
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123:22.  Deposit  required  from  applicant.  The  state  board  of  land 
commissioners  shall  require  each  applicant  for  any  loan  or  any  renewal, 
increase,  or  extension  of  any  loan,  from  said  permanent  educational  funds, 
to  deposit  at  the  time  of  applying  for  the  same  with  said  board  such  sum  of 
money  as  the  said  board  deems  adequate  to  pay  the  actual  and  necessary 
expenses  of  viewing  and  appraising  the  land  offered  as  security,  of  secur- 
ing or  completing  abstract  of  title  to  said  land,  the  cost  of  recording  the 
mortgage  thereon  and  such  other  actual  and  necessary  expenses  as  the 
board  may  be  required  to  pay  in  making  or  rejecting  such  loan,  or  the 
increase,  renewal  or  extension  of  any  such  loan. 

Hist.     '17,  c.  80,  part  of  §  1,  p.  251  ;  changed  from 
a  proviso. 

123:23.  Duties  of  attorney  general.  It  shall  be  the  duty  of  the 
attorney  general  of  the  state  of  Idaho  to  examine  and  approve  or  reject 
title  to  all  lands  offered  as  security  for  said  loans  or  for  extension,  renewal 
or  increase  of  such  loans,  and  to  prepare  the  necessary  conveyances  and 
legal  instruments  in  connection  therewith,  and  no  fee,  charge,  advance  or 
deposit  shall  be  required  therefor,  or  made  by  any  applicant,  for  such 
services. 

Hist.     '17,  c.  80,  part  of  §  1,  p.  251  ;  changed  from 
a  proviso. 

123:24.  Deposits  constitute  loan  expense  fund.  All  sums  of  money 
received  as  deposits  by  said  board  of  land  commissioners,  under  the  terms 
of  this  article  shall  be  deposited  by  said  board  with  the  treasurer  of  the 
state  of  Idaho,  not  later  than  the  close  of  the  next  business  day  following 
its  receipt  by  said  board,  and  the  same  shall  be  placed  and  kept  in  a  special 
fund  to  be  known  as  the  loan  expense  fund.     ['17,  c.  80,  §  2,  p.  251.] 

Hist.      '17,   c.   80.    §  2,   p.   251. 

123:25.  Payment  of  expenses  from  loan  expense  fund.  All  actual 
and  necessary  expenses  incurred  in  connection  with  any  application  for  a 
loan  from  said  permanent  educational  funds,  or  the  renewal,  increase  or 
extension  of  such  loan,  for  which  it  is  lawful  under  the  terms  of  this 
article  to  require  a  deposit  with  the  application  for  the  loan  shall  be  paid 
from  the  said  loan  expense  fund,  upon  claims  audited  and  paid  as  are  other 
claims  against  the  state  of  Idaho,  and  when  all  actual  and  necessary  ex- 
penses incurred  in  connection  with  any  application  for  such  loan,  or  for  an 
extension,  renewal  or  increase  of  such  loans  shall  have  been  paid,  the  bal- 
ance, if  any,  of  the  deposit  made  by  the  applicant  over  and  above  the  sum 
total  of  said  expenses  shall  be  repaid  said  applicant  from  the  said  loan 
expense  fund  upon  a  claim  audited  and  paid  as  are  other  claims  against  the 
state  of  Idaho,  and  such  repayment  shall  be  made  whether  the  loan,  or 
extension,  renewal  or  increase  of  loan  be  or  be  not  made. 

Hist.     '17,  c.  80,   §  3,  p.   251  ;  "extension"  correct- 
ed to   "expense"   in  first  reference  to  fund. 

123:26.  Loan  expense  fund:  Continuing  appropriation.  All  moneys 
paid  into  the  said  loan  expense  fund  are  hereby  appropriated  and  set  aside 
to  be  expended  for  the  uses  and  purposes  authorized  bv  this  article.  ['17, 
c.  80,  §  4,  p.  252.] 

Hist.      '17,   c.   80,   §  4,   p.   252. 

123:27.  Penalty  for  violation.  Any  person  violating  any  of  the  pro- 
visions of  this  article  shall,  upon  conviction,  be  punished  by  a  fine  not 
exceeding  $1000  or  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment.     ['17,  c.  80,  §  5,  p.  252.] 

Hist.      '17,   c.   80,    §  5,  p.   252. 
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CHAPTER  124. 
PREVENTION  OF  FOREST  FIRES. 

§  1604.  Fire  districts  and  fire  wardens.  The  state  board  of  land 
commissioners  of  the  state  of  Idaho  shall  divide  the  state  into  districts 
to  be  known  and  designated  as  fire  districts,  having  due  regard  in  estab- 
lishing the  boundaries  thereof  to  the  area  of  forests  or  timber  lands 
therein ;  they  shall  appoint,  upon  the  application  of  any  owner  or  owners 
of  land  or  other  property  within  the  state,  one  fire  warden  within  each  of 
the  districts  of  the  state,  and  such  fire  wardens,  so  appointed,  shall  be 
paid  by  said  property  owners  applying  for  the  appointment  of  the  same, 
and  shall  in  no  case  be  paid  by  the  state,  except  as  hereinafter  provided. 
All  such  appointments  shall  be  made  for  one  year,  unless  sooner  revoked, 
and  the  state  board  of  land  commissioners  may  at  any  time  revoke  any 
such  appointment,  upon  good  cause  shown. 

The  fire  wardens,  so  appointed,  shall  appoint,  as  deputy  fire  wardens, 
within  their  respective  districts,  such  persons  as  shall  be  designated  by 
such  owners  of  land  or  other  property,  who  shall  also  be  paid  by  the  person 
or  persons  securing  their  appointment.  Their  employment  shall  not  be 
for  any  definite  time,  and  they  shall  be  discharged  immediately  by  the  fire 
warden  of  their  district  upon  the  request  of  such  person  or  persons  at 
whose  instance  they  were  appointed. 

The  fire  wardens  and  deputy  fire  wardens  shall  have  and  exercise  police 
powers  while  engaged  in  performing  the  duties  of  their  respective  offices : 
Provided,  That  the  state  board  of  land  commissioners  shall  prepare  an 
abstract  of  the  penal  laws  relating  to  forest  and  prairie  fires,  together  with 
proper  regulations  and  suggestions  for  the  prevention  and  control  thereof, 
and  before  April  1  in  each  year  shall  forward  printed  copies  to  all  fire 
wardens,  railroad  companies  and  chairmen  of  county  boards.  The  war- 
dens shall  post  such  abstract  in  numerous  conspicuous  places  in  their 
respective  districts.     ['09,  p.  227,  S.  B.  151,  §  1.] 

Hist.     '07,  p.   18,   §  1,  reenacted  R.  C.   §  1604  ;  am. 
'09,   p.   227,   S.   B.   151,    §  1. 

§  1605.  Duties  of  fire  wardens.  The  fire  wardens  shall  enforce  the 
provisions  of  this  chapter.  They  and  the  deputy  fire  wardens  shall  patrol 
their  districts  in  dry  seasons.  They  shall  promptly  investigate  each  prairie 
and  forest  fire  within  their  respective  districts.  Each  fire  warden  shall 
make  an  annual  report  to  the  state  board  of  land  commissioners  of  the 
fires  within  his  respective  district,  together  with  the  cause  thereof,  the 
property  destroyed  and  its  value,  the  lives  lost,  if  any,  and  the  means  used 
to  combat  such  fire,  and  any  additional  facts  required  by  the  state  board. 
Each  warden  shall  cooperate  with  the  warden  in  the  adjoining  district, 
and,  in  his  absence,  assume  control  therein.  Each  may  arrest,  without 
warrant,  any  person  found  violating  any  provisions  of  this  chapter,  and 
take  him  before  a  magistrate  and  there  make  complaint;  and,  when  a 
warden  shall  have  information  that  such  violation  has  been  committed, 
he  shall  make  similar  complaint.  Wardens  shall  go  to  the  place  of  danger 
to  control  or  prevent  fires,  and,  in  emergencies,  may  employ  or  compel 
assistance,  and  the  compensation  for  such  service  compelled  shall  not 
exceed  $2.50  per  day,  exclusive  of  subsistence  and  reasonable  traveling 
expenses.     ['09,  p.  227,  S.  B.  151,  §  2.] 

Hist.     '07,  p.    18,   %  2,   reenacted  R.  C.   §  1605  ;  am. 
?09,  p.   227,   S.   B.   151,   §  2. 

§  1605a.      Burning   brush   and   waste:      Penalty  for  violation.      Any 

person,  firm  or  corporation  engaged  in  the  cutting  and  removing  of  tim- 
ber, logs,  ties,  telegraph  poles,  wood  or  other  forest  products  from  lands 
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within  the  state  of  Idaho  shall  pile  and  burn  or  otherwise  dispose  of  the 
brush,  limbs,  tops  and  other  waste  material  incident  to  such  cutting,  which 
are  4  inches  or  under  in  diameter,  and  the  times  and  methods  of  so  doing 
shall  be  prescribed  by  the  warden  of  the  fire  districts  in  which  said  cutting 
shall  be  done.  Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section,  or  refusing  to  conform  to  any  rules  made  by  the  warden 
of  any  fire  district  of  the  state  of  Idaho  relative  to  the  time,  place  and 
manner  of  burning  or  disposing  of  brush,  limbs,  tops  and  other  waste 
material  incident  to  the  cutting  of  timber,  logs,  ties,  telegraph  poles,  wood 
or  other  products,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  be  subject  to  a  fine  of  not  less  than  $100  nor  more  than  $500,  or 
be  imprisoned  in  the  county  jail  of  the  county  in  which  the  offense  occurs 
for  not  less  than  30  days  and  not  to  exceed  six  months,  or  be  subjected  to 
both  such  fine  and  imprisonment. 

Hist.      '09,   p.   227,    S.    B.    151,    §3;   "act"  changed  Cited:       (In    brief    of    counsel)    Calkins   v.    Black- 

to    "section"   in    phrase   "violating  the   provisions  of        well    L.   Co.    (1912)    23  I.    128. 
this   act"    to   express   obvious   intent.      The    act   con- 
tains   other   provisions,   the   violations   of    which    are 
separately   provided   for. 

§  1606.  Permit  to  set  out  fires.  It  shall  be  the  duty  of  the  fire  war- 
den of  each  fire  district  to  issue  written  or  printed  permits  during  permit 
season,  to  any  and  all  persons  named  in  an  application  to  set  out  fires. 
Said  application  shall  state  the  general  description  of  the  land  upon  which 
it  is  desired  to  set  out  fires  and  the  extent  of  the  slashing  or  burning  de- 
sired to  be  burned.  Said  permit  season  shall  be  from  June  1  to  October  1 
of  each  year.  Said  permits  shall  fix  the  time  for  setting  out  fires  on  any 
three  consecutive  days  therein  named,  and  not  less  than  10  days  from  the 
date  of  such  permit,  and  such  fires  shall  be  set  at  no  time  when  the  wind 
is  blowing  to  such  an  extent  as  to  cause  danger  of  the  same  getting  beyond 
the  control  of  the  person  setting  out  said  fire,  or  without  sufficient  help 
present  to  control  the  same,  and  the  said  fire  shall  be  watched  by  the  per- 
son setting  out  the  fire  until  the  same  is  out.  Upon  granting  said  permit 
the  fire  warden  shall  be  present  at  said  proposed  burning,  or  notify,  at  the 
earliest  possible  moment,  some  qualified  and  acting  deputy  fire  warden  in 
the  vicinity  of  said  proposed  burning  to  be  present  thereat,  and  upon  good 
cause  may  revoke  or  postpone  said  permit  upon  notice  to  said  applicant. 
['07,  p.  18,  §  3.] 

Hist.      '07,  p.    18,   §  3,   reenacted  R.   C.    §  1606. 

§  1607.  Engines  to  use  spark  arresters.  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  use  any  spark  emitting  locomotive, 
logging  engine,  portable  engine,  traction  engine  or  stationary  engine 
located  in  a  timber  district,  without  the  use  of  a  good  and  efficient  spark 
arrester.  Any  person,  firm  or  corporation  who  shall  fail  to  provide  and 
use  such  spark  arrester  upon  any  engine  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  less  than  $25  nor  more 
than  $100  for  each  day  that  such  engine  or  locomotive  is  so  used.  ['11, 
c.  98,  p.  341.] 

Hist.     *07,  p.   18,  §  4,  reenacted  R.  C.   §  1607;  am. 
'09,  p.  227,  S.  B.  151,  §4;  am.  '11,  c.  98,  p.  341. 

§  1608.  Violation  of  chapter  a  misdemeanor.  Every  warden  or 
deputy  w'arden,  and  every  person  lawfully  commanded  to  assist  in  enforc- 
ing any  of  the  provisions  of  this  chapter,  who  shall  unjustifiably  refuse 
or  neglect  to  perform  his  duty ;  every  person  who  shall  kindle  a  fire  on  or 
near  to  forest  or  prairie  land  and  leave  it  unextinguished,  or  be  a  party 
thereto ;  every  person  who  shall  use  other  than  incombustible  wads  for  fire- 
arms, or  carry  a  naked  torch,  firebrand  or  exposed  light  in  or  near  to 
forest  land;  and  every  person  who  shall  deface,  destroy  or  remove  any 
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abstract  or  notice  posted  under  this  chapter,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  $10  nor  more  than  $100.     ['07,  p.  18,  §  5.] 

Hist.     '07,  p.  18,   §  5,  reenacted  R.  C.   §  1608. 

§  1609.  Close  season  for  fires.  The  period  from  June  1  to  October 
1  in  each  year  shall  be  known  as  the  close  season,  during  which  time  it 
shall  be  unlawful  for  any  camper,  farmer,  logger  or  other  individual,  firm 
or  corporation,  to  set  out  or  cause  to  be  set  out,  fires  in  slashings,  down 
or  fallen  timber,  or  on  timber  lands  or  in  the  vicinity  of  grain  fields,  for 
the  purpose  of  clearing  land  of  brush,  grass  or  other  inflammable  material 
without  first  obtaining  a  permit  in  writing,  or  print,  from  the  fire  warden 
of  the  district  as  provided  in  section  1606  of  this  chapter,  and  at  no  time 
shall  any  fire  be  set  out  when  the  wind  is  blowing  to  such  an  extent  as  to 
cause  danger  of  the  same  getting  beyond  the  control  of  the  person  setting 
out  such  fire,  or  without  sufficient  help  present  to  control  the  same;  and 
the  same  shall  be  watched  by  the  person  setting  the  fire  until  the  same  is 
out.  Any  person  violating  any  of  the  provisions  of  this  section  shall  be 
punished  by  a  fine  of  not  less  than  $100  nor  more  than  $300,  or  by  im- 
prisonment in  the  county  jail  not  less  than  one  month  nor  more  than  six 
months :  Provided,  That  this  section  shall  not  apply  to  any  person  or  per- 
sons setting  out  back  fires  for  the  purpose  of  stopping  or  checking  a  fire 
then  burning.  The  fire  warden  shall  keep  a  complete  copy  of  permits 
issued.     ['09,  p.  227,  S.  B.  151,  §  5.] 

Hist.      '07,  p.   18,  §  6,  reenacted  R.  C.   §  1609  ;  am.        inal  act  of  '07  rather  than  '09  ;  "closed"  changed  to 
'09,  p.  227,  S.   B.   151,   §  5  ;  reference  to  §  3  changei*        "close"   to  conform  with   §  1610. 
to  §  1606,  the  reference  obviously  being  to  the  orig- 

§  1610.  Care  of  railroad  right  of  way.  Every  person,  firm  or  corpora- 
tion operating  a  railroad  shall  keep  the  ground  for  fifty  feet  on  each  side 
of  the  center  of  the  track,  or  such  portion  thereof  as  may  be  owned  or  con- 
trolled by  such  person,  firm  or  corporation,  clear  of  combustible  materials, 
except  ties  and  other  materials  necessary  for  the  maintenance  and  opera- 
tion of  the  road,  from  June  1  to  October  1  of  each  year.  No  person,  firm 
or  corporation  shall  permit  any  of  his  or  its  employees  to  leave  a  deposit 
of  fire,  live  coals  or  ashes  in  the  immediate  vicinity  of  woodland  or  lands 
liable  to  be  overrun  by  fire,  and  every  engineer,  conductor,  trainman  or 
section  man  discovering  fire  adjacent  to  the  track  shall  report  the  same 
promptly  at  the  first  telegraph  or  telephone  station  reached  by  him.  At 
the  beginning  of  the  close  season  every  such  person,  firm  or  corporation 
shall  give  his  or  its  employees  particular  instruction  for  the  prevention 
and  extinguishment  of  fires,  and  shall  cause  warning  placards  to  be  con- 
spicuously posted  at  every  station  within  this  state,  and  when  a  fire  occurs 
near  the  line  of  his  or  its  road,  shall  concentrate  such  help  and  adopt  such 
measures  as  shall  be  available  for  its  extinguishment.  Any  person,  firm 
or  corporation  violating  any  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor  and  shall  be  subjected  to  a  penalty  of  not  more  than  $100 
for  each  offense,  and  any  railroad  employee  violating  the  same  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  less  than 
$5  nor  more  than  $50.     ['09,  p.  227,  S.  B.  151,  §  6.] 

Hist.      '07,   p.    18,     7,   reenacted   R.   C.    §  1610  ;   am. 
•09,   p.    227,   S.   B.   151,   §  6. 

§  1611.  Officers  charged  with  enforcement  of  law.  The  state  land 
commissioner  and  his  assistants,  or  land  appraisers  and  selectors,  game 
wardens  and  their  deputies,  and  all  peace  officers  of  the  state,  are  hereby 
charged  with  the  enforcement  of  this  chapter,  and  shall  have  full  power 
to  arrest  violators  of  the  provisions  of  this  chapter,  and  deliver  them  to 
the  nearest  magistrate  to  be  dealt  with  according  to  law;  and  it  is  hereby 
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made  the  duty  of  such  officers  having  a  knowledge  of  any  violation  of  the 
provisions  of  this  chapter,  to  file  complaint  in  a  court  of  competent  juris- 
diction against  such  person.     ['07,  p.  18,  §  8.] 

Hist.     '07,   p.    18,   §  8,   reenacted   R.   C.   §  1611. 

§  1612.  Cooperative  fire  prevention.  The  state  board  of  land  com- 
missioners of  the  state  of  Idaho  shall  in  all  things  cooperate  with  the 
owners  of  land,  timber  or  other  property  in  this  state  in  carrying  out  the 
provisions  and  purposes  of  this  chapter,  and  the  state  of  Idaho  shall  bear 
and  pay  its  proper  pro  rata  share  of  the  costs  and  expenses  of  protecting 
the  lands  and  timber  in  the  state  against  destruction  by  fire  incurred  under 
the  provisions  of  this  chapter  according  to  the  area  and  extent  of  its  land 
and  timber  holdings  throughout  the  several  fire  districts  of  the  state,  and 
the  state  of  Idaho  shall  be  considered  an  owner  of  land  or  other  property 
within  the  meaning  of  that  term  as  used  in  this  chapter,  for  the  purposes 
of  this  chapter.  Such  moneys  as  the  state  shall  thus  become  liable  for  shall 
be  paid  as  part  of  the  general  expenses  of  the  state  board  of  land  com- 
missioners and  out  of  the  appropriations  which  shall  be  made  by  the  legis- 
lature for  that  purpose;  and  in  all  appropriations  hereafter  made  for 
general  expenses  of  said  board  account  shall  be  taken  of  and  provision 
made  for  this  item  of  expense.     ['09,  p.  227,  S.  B.  151,  §  8.] 

Hist.     '09.  p.   227,   S.  B.   151,  §  8. 

§  1612a.  Disposition  of  fines :  Informer's  share.  All  fines  collected 
for  violations  of  this  chapter,  or  any  provisions  thereof,  shall  be  disposed 
of  and  paid  as  follows,  to  wit :  Half  to  the  general  fund  of  the  county 
where  the  conviction  is  had  and  half  to  the  person  or  persons  furnishing 
the  information  leading  to  the  arrest  and  conviction  of  the  person,  firm 
or  corporation  convicted.     ['09,  p.  227,  S.  B.  151,  §  9.] 

Hist.      '09,   p.   227,   S.    B.    151,    §  9. 

CHAPTER  125. 
RIGHTS  OF  WAY  OVER  STATE  LANDS. 

Cross   ref.      State   lands  subject  to  condemnation:      §5212. 

125:1.  Rights  of  way  for  ditches  and  reservoirs.  Any  person  or 
persons  desiring  to  construct  over  or  upon  any  of  the  lands  owned  or  con- 
trolled by  the  state  of  Idaho,  any  ditch,  canal,  reservoir  or  other  works  for 
carrying  or  distributing  public  waters  for  any  beneficial  use.  may  make 
application  to  the  state  board  of  land  commissioners  for  said  right  of  way, 
and  shall  at  the  same  time  file,  in  duplicate,  both  in  the  office  of  the  state 
board  of  land  commissioners  and  in  the  office  of  the  state  engineer,  maps 
showing  the  location  of  such  lands  by  accurate  survey  of  such  ditch,  canal, 
reservoir  or  other  irrigation  works.  Such  map  shall  be  drawn  on  tracing 
linen  on  a  scale  of  not  less  than  1000  feet  to  the  inch,  and  shall  be  accom- 
panied by  the  field  notes  of  survey  of  such  irrigation  works. 

In  the  case  of  a  reservoir  the  maps  shall  show  by  contour  lines  at  in- 
tervals not  greater  than  10  feet,  the  topographic  features  of  such  reservoir 
site,  and  shall  state  the  capacity  of  such  reservoir  in  acre  feet ;  and  when 
the  dam  or  embankment  of  such  reservoir  shall  be  more  than  10  feet  in 
height,  plans  showing  the  construction  of  such  dam  or  embankment  shall 
be  filed  in  duplicate  in  the  office  of  the  state  board  of  land  commissioners 
and  in  the  office  of  the  state  engineer.  All  such  maps,  plans  and  field 
notes  shall  be  certified  by  the  engineer  under  whose  direction  such  surveys 
or  plans  were  made.  If  such  map  or  description  is  defective  or  incomplete, 
the  state  board  of  land  commissioners  may  order  the  same  to  be  corrected ; 
and  the  state  board  of  land  commissioners  may  grant  land  for  such  right 
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of  way  upon  the  payment  of  such  compensation  therefor  as  may  be  deemed 
reasonable,  not  less  than  $10  per  acre,  and  upon  such  terms  and  conditions 
as  they  may  deem  best :  Provided,  That  the  works  for  which  the  right  of 
way  is  herein  provided,  must  be  completed  within  the  time  mentioned  in 
the  application  for  the  same  (which  shall  accompany  such  map),  Which 
shall  in  no  case  be  more  than  five  years  from  the  time  of  filing  such  appli- 
cation and  maps,  and  the  construction  of  the  works  herein  mentioned 
must  be  commenced  within  one  year  after  such  application  and  maps  are 
filed,  and  must  be  prosecuted  to  completion  diligently  and  uninterruptedly 
on  a  scale  reasonably  commensurate  with  the  magnitude  of  the  proposed 
works,  in  order  to  obtain  the  right  of  way  under  this  section. 

It  shall  be  the  duty  of  the  register  of  the  state  board  of  land  commis- 
sioners, upon  the  granting  of  the  said  rights  of  way,  to  note  the  same  upon 
the  plats  of  the  said  lands  on  file  in  his  office.     ['07,  p.  527,  §  1,] 

Hist.      '01,    p.    191,    §  8  ;    am.    '07,    p.    527,    §  1,    re-  purview  of  the  constitution,   but  leaves  the  fee  sim- 

enacted  R.  C.  S  1635.  pie  title  in  the  state.  (Budge,  J.  dissents.)  Idaho- 
Cross   ref.      Rights   of  way   for  ditches,    additional  Iowa  etc-  Co-  v-  Fisher  (1915)   27  I.  695,   151  P.  998. 

provision:      S  3302.  The    sale    herein    referred    to    is    a    sale   under   the 

. T   .  '  ,.,  ,     .   .  laws    and    must    be    at    public     auction.      Tobey    v. 

Nature    of   grant:      Persons    desiring    to    construct  Bridgewood    (1912)    22   I.   566,    127   P.    172;  overruled 

cana's  and  reservoirs  for  a  beneficial  use  are  grant-  Tdaho_iOWa  etc.    Co.   v.   Fisher    (1915)    27    I.   695,    151 

ed  an   easement  over   state    land  by   compliance   with  p     Qqg 

the  statute.      Such   a  grant  is  not  a  sale  within  the 

125:2.  Reservoir  lands  may  be  withheld  from  sale.  When  it  shall 
appear  upon  an  investigation  by  the  state  board  of  land  commissioners 
that  certain  lands  belonging  to  the  state  are  more  valuable  for  reservoir 
purposes  than  for  any  other  purpose,  the  said  board  may  withhold  such 
lands  from  sale,  and  such  lands  shall  be  reserved  by  the  state  for  storage 
purposes  as  a  means  of  reclaiming  other  state  lands  in  the  vicinity.  If, 
upon  investigation,  it  is  ascertained  that  certain  state  lands  are  more 
valuable  for  reservoir  purposes  than  for  any  other  purpose,  and  can  be 
used  as  a  means  of  reclaiming  other  lands  in  that  vicinity,  the  said  board 
may  withhold  the  same  from  sale  until  such  time  as  it  is  advisable  to  sell 
the  same,  and  may  sell  such  lands  as  a  whole  for  the  purpose  of  a  reservoir 
site,  and  upon  such  terms  and  conditions  as  they  may  deem  advisable,  but 
no  such  lands  shall  be  sold  for  less  than  $10  per  acre :  Provided,  That  if 
the  lands  so  sold  for  reservoir  purposes  are  not  used  for  the  purpose  of 
said  reservoir,  or  if  the  works  in  connection  with  which  said  reservoir  is 
to  be  used  are  not  constructed  within  five  years  from  the  granting  or  sale 
of  the  said  lands,  or  such  further  time  as  the  state  land  board  shall  grant, 
the  rights  granted  shall  revert  to  the  state.     ['07,  p.  527,  §  2.] 

Hist.      "01,    p.    191,    $9;    am.    '07,    p.    527,    §2,    re-  Cited:      Tobey    v.    Rridgewood    (1912)     22    I.    566, 

enacted.  R.  C.   S  1636.  127   P.    172. 

125:3.  Rights  of  way  for  railroads,  telegraphs,  etc.  The  state  board 
of  land  commissioners  is  hereby  empowered  to  grant,  over  and  upon  any 
land  owned  or  controlled  by  the  state  of  Idaho,  rights  of  way  for  railroad, 
telegraph,  telephone  and  electric  lines,  also  rights  of  way  for  highway 
purposes,  and  rights  of  way  for  any  other  public  or  private  purpose  or 
beneficial  use.  Application  for  such  right  of  way  must  be  accompanied 
by  a  map,  in  duplicate,  showing  the  course  of  such  right  of  way  over  each 
smallest  legal  subdivision  of  land,  and  the  amount  of  land  required  for 
said  right  of  way.  The  said  right  of  way  may  be  granted  by  the  state 
board  of  land  commissioners  upon  such  terms  and  upon  such  compensa- 
tion being  paid  therefor  as  the  said  board  may  determine :  Provided, 
That  no  land  shall  be  sold  under  the  provisions  of  this  section  for  less 
than  $10  per  acre.  Upon  the  said  right  of  way  being  granted,  it  shall  be 
the  duty  of  the  register  of  the  state  land  board  to  enter  the  same  upon 
the  plats  of  state  lands  on  file  in  his  office :    Provided  further,  That  if  the 
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lands  so  granted  are  not  used  for  the  purpose  specified  in  the  application 
for  right  of  way,  within  five  years  from  the  granting  of  such  right  of  way, 
then  in  such  event  the  said  lands  so  granted  shall  revert  to  the  state;  or 
if  the  tracks  or  works  upon  such  lands  for  which  such  right  of  way  has 
been  granted  are  not  completed  within  five  years  after  such  right  of  way 
has  been  granted,  the  state  land  bo,ard  shall  have  the  right  to  declare  such 
rights  of  way  forfeited.     ['07,  p.  310,  §  1.] 

Hist.      '07,  p.    310.    §  1,   reenacted   R.   C.   §  1637. 
Cited:      Tobey    v.    Bridgewood    (1912)    22    I.    560, 
127    P.    172. 

125:4.  Rights  of  way  to  United  States.  There  is  hereby  granted 
over  all  the  lands  now  or  hereafter  belonging  to  the  state  a  right  of  way 
for  ditches,  tunnels  and  telephone  and  transmission  lines,  constructed  by 
authority  of  the  United  States.  All  conveyances  of  state  lands  hereafter 
made  shall  contain  a  reservation  of  such  right  of  way.     ['05,  p.  373,  §  1.] 

Hist.      '05,  p.   373,    §  1,   reenacted  R.   C.   §  1638. 
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Cross  ref.  Irrigation  districts:  §  2372  et  sen.  Water  and  canal  corporations  and  water  users' 
associations:  §  2838  et  seq.  Water  rights  and  irrigation:  §  3240  et  seq.  Penal  provisions  of 
the  irrigation  law:     §  7144  et  seq. 

CHAPTER  126. 
STATE  ENGINEER. 

ARTICLE   1. 
ADMINISTRATIVE   REGULATIONS. 

126:1.  Appointment  and  qualifications  of  engineer.  There  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate,  a  state  engineer,  who  shall  hold  his  office  for  the  term  of  four  years, 
and  until  his  successor  is  appointed  and  qualified.  No  person  shall  be 
appointed  as  such  state  engineer  who  is  not  known  to  have  such  theoretical 
and  practical  qualifications  as  shall  fit  him  for  the  position.  The  governor 
may  remove  such  state  engineer  for  cause,  and,  in  case  of  such  removal, 
or  in  case  of  death  or  resignation,  appoint  a  successor.     [R.  C.  §  149.] 

Hist.  '95,  p.  215,  §  1,  reenacted  '99,  p.  282,  §  1  ; 
am.   R.   C.   §  149. 

126:2.  Office  to  be  provided.  Such  state  engineer  shall  have  his 
office  at  the  state  capitol  in  an  office  to  be  provided  for  him  by  the  secre- 
tary of  state.     ['95,  p.  215,  §  2.] 

Hist.  '95,  p.  215,  §  2,  reenacted  '99,  p.  282,  §  2, 
reenacted   R.   C.    §  150. 

126:3.  Oath  of  office.  Before  entering  upon  the  duties  of  his  office, 
said  state  engineer  shall  take  and  subscribe  an  oath  before  some  duly 
authorized  officer  to  faithfully  perform  the  duties  of  his  office,  and  shall 
file  such  oath  with  the  secretary  of  state.     ['95,  p.  215,  §  3.] 

Hist.  '95,  p.  215,  §  3,  reenacted  '99,  p.  282,  §  3, 
reenacted  R.   C.   §  151. 

126:4.  Bond.  Before  entering  upon  the  duties  of  his  office,  said  state 
engineer  shall  file  with  the  secretary  of  state  an  official  bond  in  the  penal 
sum  of  $30,000,  with  not  less  than  two  sureties,  to  be  approved  by  the 
governor,  and  conditioned  upon  the  faithful  discharge  of  his  duties  and 
for  the  delivery  to  his  successor  of  all  property  belonging  to  the  state  then 
in  his  possession  or  control.     ['95,  p.  215,  §  4.] 

Hist.  '95,  p.  215,  §  4,  reenacted  '99,  p.  282,  §  4, 
reenacted  R.   C.    §  152. 

126:5.  Salary  and  expenses.  The  state  engineer  shall  receive  a 
salary  of  $3600  per  year,  payable  monthly  by  theWate  treasurer  upon 
warrants  drawn  by  the  state  auditor,  together  with  iris  actual  expenses, 
as  shown  by  an  itemized  bill,  necessarily  incurred  when  called  away  from 
the  state  capital  in  the  discharge  of  his  duties  in  a  sum  not  to  exceed 
$1000  per  annum.     ['09,  p.  66,  H.  B.  149.] 

Hist.  '95,  p.  215,  §  5,  reenacted  '99,  p.  282,  §  5  ; 
am.  '07,  p.  311,  §  1,  reenacted  R.  C.  §  153;  am.  '09, 
p.  66,  H.  B.   149. 

126:6.  Deputy  and  technical  assistant.  The  state  engineer  may 
appoint  one  deputy  and  one  technical  assistant  from  the  members  of  his 
official  force  and  the  acts  of  such  deputy  and  such  technical  assistant,  when 
acting  in  the  place  and  stead  of  the  state  engineer,  shall  be  as  valid  and 
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of  the  same  force  and  effect  as  if  performed  by  the  state  engineer  in  per- 
son, and  the  state  engineer  shall  be  liable  upon  his  official  bond  for  the 
official  acts  of  such  deputy  and  such  technical  assistant.  ['13,  c.  122,  p.  468.] 

Hist.      '13,   c.    122,   p.    lf>8. 

126:7.  Duties  of  engineer.  The  state  engineer  shall  make  or  cause 
to  be  made  careful  measurements  of  the  flow  in  cubic  feet  per  second  of 
the  various  streams  in  the  state  whose  waters  are,  or  are  likely  to  be, 
appropriated  and  used,  through  that  part  of  the  season  which  he  may 
deem  necessary  or  expedient,  to  afford  information  for  irrigating  pur- 
poses, commencing  with  those  streams  most  used  for  irrigation.  He  shall 
collect  facts  and  make  surveys  to  ascertain  suitable  locations  for  reservoirs 
upon  streams  where  such  reservoirs  may  be  possible  and  beneficial,  and 
shall,  as  far  as  possible,  determine  the  cost  of  constructing  such  reservoirs, 
and  all  other  facts  possible  in  regard  to  quantity  of  water  possible  to  be 
stored,  the  character  and  extent  of  land  that  may  be  reclaimed  by  the  water 
from  such  reservoirs,  together  with  all  other  information  possible  that 
may  bear  upon  the  subject.  He  shall  become  familiar  with  the  waterways 
and  irrigable  land  in  the  state  and  the  needs  of  the  state  as  to  irrigation 
matters,  and  all  records  of  any  such  information  shall  be  the  property  of 
the  state  and  open  to  public  inspection.  He  shall  keep  full  and  complete 
records  of  all  measurements  of  streams,  surveys,  examinations  or  other 
valuable  information  that  may  come  into  his  possession  concerning  any  of 
the  duties  of  his  office,  and  shall  furnish  reasonable  information  in  regard 
to  such  measurements  or  surveys  to  the  newspapers  of  the  state  upon 
proper  request.     ['95,  p.  215,  §  7.] 

Hist.      '95,    p.   215,    §  7,   reenacted    *99,   p.   282,    §  6, 
reenacted   R.    C.    §  154. 

126:8.  Duty  to  supply  information.  The  state  engineer  shall,  free 
of  charge,  give  any  information  desired  by  any  person  as  to  the  proper 
method  of  measuring  water,  or  of  constructing  an  apparatus  for  such 
measurement,  upon  proper  application  being  made ;  and  shall  give  special 
instructions  to  all  water  masters  as  to  measurement  of  water  so  as  to 
secure  a  just  distribution  of  the  same.     ['95,  p.  215,  §  12.] 

Hist.       '95,    p.    215,    §  12,    reenacted    '99,    p.    282, 
§  11,  reenacted  R.   C.  §  157. 

126:9.  Attorney  general  to  advise  engineer.  The  state  engineer 
may  require,  and  shall  receive,  from  the  attorney  general  of  the  state, 
advice  upon  any  question  of  public  interest  arising  in  the  performance 
of  his  duties  under  this  chapter,  which  advice  shall  be  in  writing  when 
so  desired  by  said  engineer.     ['95,  p.  215,  §  13.] 

Hist.       '95,    p.    215,    §  13,    reenacted    '99,    p.    282, 
§  12,   reenacted   R.   C.   §  158. 

126:10.  Engineer  to  make  report.  The  state  engineer  shall  make 
and  render  to  the  governor,  biennially,  or  oftener,  if  required,  full  and 
true  reports  of  his  work  performed  by  virtue  of  his  office,  which  reports 
shall  contain  any  recommendations  he  may  have  to  make  in  reference  to 
legislation  affecting  his  office,  or  in  reference  to  matters  of  interest  in 
regard  to  irrigation  that  his  experience  and  information  may  cause  him 
to  make.     ['95,  p.  215,  §  14.] 

Hist.       '95,    p.     215,     §14.     reenacted    '99,     p.     282,  Cross    ref.      Reports   of   officers:      §279. 

§  13.   reenacted   R.   C.    §  159. 

126:11.  Additional  duties  of  engineer.  In  addition  to  the  duties  pre- 
scribed in  this  chapter,  the  state  engineer  shall  perform  such  other  pro- 
fessional duties  as  may  be  required  of  him  by  the  governor,  and  shall  give 
advice  on  any  matters  of  a  professional  nature,  when  called  upon  by  the 
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governor  to  do  so ;  and  shall  prepare  all  maps  required  for  the  use  of  the 
board  of  land  commissioners.     ['95,  p.  215,  §  15.] 

Hist.     '95,  p.  215,  §  15,  reenacted  '99,  p.  282,  §  14,        1080;    chairman    of   board    of   examining    surveyors: 
reenacted   R.   C.    §  160.  §  1401.      For    other    duties,    see    Index    under    "State 

Cross   ref.     Member  of   state  board  of   health :      §        Engineer. 

ARTICLE  2. 
^  .  INSPECTION  OF  DAMS. 

126:12.  Examination  of  plans  for  dams.  Any  person,  association 
or  corporation  who  shall  desire  to  construct  any  dam  or  dyke,  for  the 
"  purpose  of  storing  or  appropriating  or  diverting  any  of  the  waters  of  this 
state,  when  the  same  is  to  be  more  than  10  feet  in  height,  except  as  other- 
wise in  this  chapter  provided,  shall  submit  duplicate  plans,  drawings  and 
specifications  of  the  proposed  work  to  the  state  engineer,  who  shall,  as 
speedily  as  possible  and  within  45  days,  examine  such  plans,  drawings  and 
specifications,  and,  if  he  approve  them,  he  shall  affix  his  approval  thereto, 
and  return  one  copy  of  each  such  plan,  drawing  or  specification;  with  his 
approval,  to  the  party  or  parties  proposing  to  construct  the  works.  If  the 
state  engineer  shall  disapprove  of  such  plans,  drawings  or  specifications, 
he  shall  return  the  same  with  his  written  objections  thereto  and  sugges- 
tions of  changes,  to  the  party  or  parties  filing  the  same :  Provided,  Where 
said  dam  or  dyke  is,  in  the  opinion  of  said  engineer,  not  of  sufficient  im- 
portance to  have  the  provisions  of  this  section  apply  to  such  dam  or  dyke, 
then  said  engineer  shall  have  power,  upon  written  application,  to  suspend 
the  provisions  of  this  section  in  regard  to  such  dam  or  dyke. 

In  cases  of  works  of  great  importance,  especially  where  life  or  property 
would  be  endangered  by  the  failure  of  such  works,  the  state  engineer  may 
require  excavations  to  be  made  to  determine  the  character  of  the  founda- 
tion, and  require  a  statement  of  the  facts  in  the  case  to  be  filed  in  his 
office  before  approving  such  plans,  drawings  or  specifications ;  or  he  may, 
if  he  deems  the  public  interest  demands,  visit  the  locality  of  such  proposed 
works  before  approval  of  said  plans,  drawings  or  specifications;  and  no 
rights  of  any  kind  under  the  laws  of  this  state  shall  be  deemed  to  be 
obtained,  where  the  proposed  works,  as  in  this  section  provided,  have  not 
been  approved  by  the  state  engineer. 

Whenever  any  party  or  parties  feel  themselves  aggrieved  by  the  deter- 
mination of  the  state  engineer  in  refusing  to  approve  any  plan  or  speci- 
fication as  mentioned  in  this  section,  then  such  party  or  parties  may  have 
an  appeal  to  the  courts.     ['95,  p.  215,  §§  8,  9.] 

Hist.      '95,   p.    215,    §§  8,    9,    reenacted    '99,   p.    282, 
§§7,   8,   reenacted   R.   C   §  154a. 

126:13.  Inspection  of  dams.  The  state  engineer  shall  inspect,  or 
cause  to  be  inspected,  as  often  as  he  thinks  advisable,  every  dam  or  em- 
bankment used  for  holding  water  in  this  state,  where  the  same  is  more 
than  20  feet  in  height;  and  if  after  any  such  inspection  such  dam  or 
embankment,  in  the  opinion  of  the  state  engineer,  is  unsafe,  and  life  or 

property  liable  to  be  endangered  by  reason  thereof,  he  shall  order  the  owner, r 

or  owners  to  repair  the  same  so  as  to  make  it  safe.  If  such  owner  or 
owners  shall  neglect  or  refuse  to  repair  the  same  after  a  reasonable  notice 
to  that  effect  has  been  given  in  writing  by  the  state  engineer,  the  said 
state  engineer  shall  report  the  facts  in  the  case  to  the  judge  of  the  district 
court  of  the  district  in  which  such  dam  or  embankment  is  situated,  who 
shall,  after  hearing  such  facts,  if  he  deem  it  necessary  for  the  public  wel- 
fare, order  the  water  master  of  the  district  in  which  such  dam  or  em- 
bankment is  situated,  if  there  be  one,  if  not,  the  sheriff  of  the  county,  to 
draw  off  such  water  from  behind  such  dam  or  embankment  and  to  keep 
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said  water  drawn  off  till  such  time  as  the  orders  of  the  state  engineer 
shall  be  complied  with :  Provided,  That  when  great  damage  would  result 
to  those  depending  upon  such  dam  or  reservoir  or  embankment  for  irri- 
gation if  such  withdrawal  of  water  were  made,  and  when  such  impending 
danger  to  life  and  property  can  be  prevented  at  reasonable  expense  with- 
out such  withdrawal  being  first  made,  the  state  engineer  shall  make  an 
estimate  of  the  cost  of  such  necessary  repair  and  report  the  same  to  the 
district  judge,  who  shall,  if  he  deem  it  necessary  for  the  public  welfare, 
order  the  board  of  county  commissioners  of  the  county  in  which  said  works 
are  situated  to  make,  under  the  direction  of  the  state  engineer,  such  re- 
pairs as  are  recommended  by  said  engineer,  and  to  pay  for  the  same  by 
warrants  drawn  on  the  current  expense  fund  of  the  county.  The  county 
auditor  and  recorder  shall  immediately  present  a  bill  of  the  amount  of 
such  expenses  to  the  person  or  persons  owning  or  controlling  such  dam 
or  embankment.  Unless  the  same  is  paid  within  three  days  from  the  pre- 
sentation of  said  bill,  it  or  as  much  as  shall  not  be  so  paid,  shall  thereafter 
become  a  lien  upon  the  said  dam  or  reservoir  embankment,  and  other 
irrigation  works  appurtenant  thereto,  which  amount  shall  be  added  to  the 
taxes  against  such  property  and  shall  be  collected  in  the  manner  provided 
by  law  for  the  collection  of  other  taxes. 

Hist.  *95,  p.  215,  §  10,  reenacted  '99,  p.  282,  §  9  ; 
am.  '01.  p.  191.  §  5.  reenacted  R.  C.  §  155  ;  "it"  in- 
serted   in    last    sentence  ;    "and"    omitted. 

126:14.  Same:  On  complaint.  If  any  person  or  persons  shall  re- 
port in  writing  to  the  state  engineer  that  any  dam  or  embankment,  used 
for  holding  water,  is  unsafe  and  endangering  life  or  property,  then  it 
shall  be  the  duty  of  said  state  engineer  to  inspect,  or  cause  to  be  inspected, 
such  dam  or  embankment  as  soon  as  possible,  and,  if  he  considers  it  unsafe, 
to  proceed  as  provided  in  the  preceding  section.     ['95,  p.  215,  §  11.] 

Hist.  '95,  p.  215,  §  11,  reenacted  '99,  p.  282, 
§  10,  reenacted   R.   C.    §  156.  ^ 

ARTICLE   3. 
DAMS  AND  BOOMS  IN  CLEARWATER  RIVER. 

126:15.  Conditions  of  construction.  Dams  and  booms  may  be 
constructed  and  maintained  in  the  Clearwater  river  and  the  tribu- 
taries thereof  in  this  state:  Provided,  hoivever,  That  any  such  dam  or 
boom  has  connected  therewith  a  sluiceway  or  other  fixture,  appliance  or 
opening  sufficient  and  so  arranged  as  to  permit  floating  timber  in  the 
form  of  loose  logs,  boards,  planks,  lumber,  ties,  poles,  rails,  posts,  cord- 
wood  or  beams  but  not  in  rafts,  booms  or  brails,  to  pass  around,  through 
or  over  such  dam  or  booms  without  unreasonable  delay  or  hindrance  and 
without  any  charge  therefor.     ['17,  c.  130,  §  1,  p.  437.] 

Hist.     '11,  c.   100,   §  1,  p.  343;   am.  '15,   c.  59,   §1,  the    Clearwater    river    is    not    repugnant    to    Const, 

p.    146;   am.   '17,  c.    130,    §1,  p.   437.  Ill,    19.     Grice  v.   Clearwater  Timber   Co.    (1911)    20 

Constitutionality:      The  act  of  the  legislature  au-  *•    '0i    H?   **•   I12- 
thorizing  the  placing  of  dams  in  the  North  Fork  of 

126:16.  Same:  Supervision  of  state  engineer.  The  construction 
and  maintenance  of  any  such  dam  shall  be  subject  to  the  provisions  of 
sections  12  and  13  of  this  chapter. 

Hist.  '11,  c.  100,  §  2,  p.  343,  reenacted  '15,  e.  59, 
§  2.  p.  147,  reenacted  '17,  c.  130,  §  2,  p.  438  ;  changed 
from   negative  to  positive   form. 

126:17.  Limitation  on  right  to  flood  lands  of  others.  This  article 
shall  not  be  construed  to  authorize  any  person  to  construct  or  maintain 
a  dam  or  boom  upon  land  above  high  water  mark  owned  by  another  person, 
or  to  flood,  overflow  or  otherwise  take,  damage  or  interfere  with  land 
above  highwater  mark  owned  by  another  person,  without  the  consent  of 
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such  owner,  unless  the  right  to  do  so  is  first  acquired  by  agreement,  pur- 
chase or  condemnation.     ['17,  c.  130,  part  of  §  2,  p.  438.] 

Hist.      '11,    c.    100,   part  of   §  2,   p.   343,   reenacted 
'15,  c.  59,  §  2,  p.  147  ;  am.  '17,  c.  130,  §  2,  p.  438. 

126:18.  Regulation  by  public  utilities  commission.  Any  such  dam 
or  boom  and  the  use  thereof  shall  be  subject  to  the  regulation  and  control 
of  the  public  utilities  commission,  under  chapter  106  of  these  Compiled 
Laws,  and  any  amendments  thereof  heretofore  or  hereafter  adopted,  but 
only,  while  and  as  to,  any  service,  such  dam  or  boom,  or  the  owner  thereof, 
for  hire  or  compensation,  furnishes  therefrom  to  the  public.  ['17,  c.  130, 
part  of  §  2,  p.  438.] 


Hist.      '15,    c.    159,    part   of    §  2,    p.    147  ;    am.    '17, 
c.   130,   §  2,  p.  438. 


Cross   ref.     Water   system   defined   in   public   utili- 
ties  law:      106:24. 


CHAPTER  127. 
CAREY  ACT  LANDS. 

ARTICLE  1. 
ACCEPTANCE   OF  CAREY  ACT. 

§  1613.  Acceptance  of  the  Carey  act.  The  state  of  Idaho  hereby 
accepts  the  conditions  of  section  4  of  an  act  of  congress,  entitled  "An  act 
making  appropriations  for  sundry  civil  expenses  of  the  government  for 
the  fiscal  year  ending  June  30,  1894,  and  for  other  purposes,"  approved 
August  18,  A.  D.  1894,  together  with  all  the  grants  of  land  to  the  state 
under  the  provisions  of  the  aforesaid  act. 

The  selection,  management  and  disposal  of  said  land  shall  be  vested 
in  the  state  board  of  land  commissioners,  as  constituted  by  section  7  of 
article  IX  of  the  constitution  of  the  state  of  Idaho.  Said  state  board  of 
land  commissioners  shall  be  hereinafter  designated  as  the  board.  ['95, 
p.  215,  §§  1.  2.] 

Hist.  '95,  p.  215,  §§  1,  2,  reenacted  '99,  p.  282, 
c.   2,    §§  1,   2,  reenacted  R.   C   §  1613. 

Carey  act:  Original  act,  Aug.  18,  1894,  c.  301, 
§  4,  28  St.  L.  422  ;  first  amendment,  act  of  June  11, 
1896,  c.  420,  §  1,  29  St.  L.  413  ;  second  amendment, 
act  of  March  3,  1901,  c.  853,  §  3,  31  St.  L.  1188  ; 
additional  lands  for  Idaho,  J.  R.  May  25,  1908,  No. 
28,  35  St.  L.  577,  act  of  May  27,  1908,  c.  200,  §  1. 
35  St.  L.  347  ;  temporary  withdrawals,  act  of 
March  15,  1910,  c.  96,  36  St.  L.  237  ;  Warren  act, 
Feb.  21,   1911,  c.   141,   §  1,   36  St.  L.  237. 

Comp.  leg.— Wyo.     See  R.  S.  '99,   §§  934-5. 

Cited:      Nelson    Bennett    Co.    v.    Twin    Falls    etc. 

§  1614.  Duties  of  register.  The  register  shall  have  the  custody  of 
the  records  of  the  board;  and  shall  receive  and  file  all  proposals  for  the 
construction  of  irrigation  works  to  reclaim  lands  selected  under  the  pro- 
visions of  this  chapter;  keep  for  public  inspection  maps  or  plats,  on  a 
scale  of  two  inches  to  the  mile,  of  all  lands  selected;  receive  entries  of 
settlers  on  these  lands,  and  hear  or  receive  the  final  proof  of  their  recla- 
mation ;  and  do  any  and  all  work  required  by  the  board  in  carrying  out  the 
provisions  of  this  chapter.  He  shall  have  authority  to  administer  oaths 
whenever  necessary  in  the  performance  of  his  duties  as  secretary  of  the 
board.     [R.  C.  §  1614.] 


Co.  (1908)  14  I.  5,  93  P.  789  ;  Pierson  v.  S.  Bd.  of 
Land  Comrs.  (1908)  14  I.  159,  93  P.  775;  Hanes 
v.  Idaho  Irr.  Co.  (1912)  21  I.  512,^  122  P.  859; 
Bothwell  v.  Bingham  Co.  (1913)  24  I.  125,  132  P. 
972;  aff.  (1915)  237  U.  S.  642,  59  L.  ed.  1157,  35 
S.  C  R.  702;  Ida.  Irr.  Co.  v.  Pew  (1914)  26  I. 
272,  141  P.  1099  ;  Sauve  v.  Title  Gcaranty  &  Surety 
Co.  (1916)  29  I.  146,  158  P.  112;  S.  and  Rayl  v. 
Twin  Falls  Salmon  River  etc.  Co.  (1916)  30  I.  41, 
166  P.  220;  (Dis.  op.)  Gooding  Highway  Dist.  v. 
Ida.  Irr.  Co.  (1917)  30  I.  232,  164  P.  99;  Twin 
Falls  Salmon  River  etc.  Co.  v.  Caldwell  (1917)  242- 
F.    177. 


Hist.  '95,  p.  215,  c.  2,  §  5,  reenacted  '99,  p.  282, 
c.  2,  §  5  ;  modified  '05,  p.  131,  §  30,  compiled  and 
reenacted  R.   C.    §  1614. 


Comp.   leg.      See   R.    S.   Wyoming,    '99,    §  939. 


ARTICLE  2. 
RECLAMATION  PROPOSALS. 


§  1615.      Proposals  to  construct  irrigation  works.      Any  person,  com- 
pany of  persons,  association  or  incorporated  company,  constructing,  hav- 
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ing  constructed  or  desiring  to  construct,  ditches,  canals  or  other  irrigation 
works  to  reclaim  land  under  the  provisions  of  this  chapter,  shall  file  with 
the  board  a  request  for  the  selection,  on  behalf  of  the  state,  by  the  board, 
of  the  land  to  be  reclaimed,  designating  said  land  by  legal  subdivisions. 

This  request  shall  be  accompanied  by  a  proposal  to  construct  the  ditch, 
canal  or  other  irrigation  works  necessary  for  the  complete  reclamation  of 
the  land  asked  to  be  selected.  The  proposal  shall  be  prepared  in  accord- 
ance with  the  rules  of  the  board  and  with  the  regulations  of  the  depart- 
ment of  the  interior;  and  shall  be  accompanied  by  the  certificate  of  the 
state  engineer  that  application  for  permit  to  appropriate  water  has  been 
filed  in  his  office,  together  with  the  state  engineer's  report  thereon.  It 
shall  state  the  source  of  water  supply,  the  location  and  dimensions  of  the 
proposed  works,  the  estimated  cost  thereof,  the  price  and  terms  per  acre 
at  which  perpetual  water  rights  will  be  sold  to  settlers  on  the  land  to  be 
reclaimed,  said  perpetual  rights  to  embrace  a  proportionate  interest  in 
the  canal  or  other  irrigation  works,  together  with  all  the  rights  and  fran- 
chises attached  thereto. 

In  the  case  of  incorporated  companies  it  shall  state  the  name  of  the 
company,  the  purpose  of  its  incorporation,  the  names  and  places  of  resi- 
dence of  its  directors  and  officers,  the  amount  of  its  authorized  and  of  its 
paid  up  capital.  If  the  applicant  is  not  an  incorporated  company,  the 
proposal  shall  set  forth  the  name  or  names  of  the  party  or  parties,  and 
such  other  facts  as  will  enable  the  board  to  determine  his  or  their  financial 
ability  to  carry  out  the  proposed  undertaking.     ['95,  p.  215,  c.  2,  §  6.] 


Hist.  '95,  p.  215,  c.  2,  §  6,  reenacted  '99,  p.  282, 
c.    2,   §  6,   reenacted  R.  C.   §  1615. 

Comp.   leg.      See   R.   S.   Wyoming,    '99,    §  940. 

Cited:  (In  brief  of  counsel)  Hobbs  v.  Twin  Falls 
C.  Co.  (1913)  24  I.  380;  (In  brief  of  counsel)  Ireton 
v.  Idaho  Irr.  Co.  (1917)  30  I.  310;  Twin  Falls 
Salmon  River  etc.  Co.  v.  Twin  Falls  County  (1916) 
231   F.   769,   773. 

Nature  of  proposal:  This  proposal  really  amounts 
to  a  bid.  S.  and  Rayl  v.  Twin  Falls  Salmon  River 
etc.  Co.    (1916)    30   I.   41,   166   P.  220. 

Proportionate  interest:  The  term  "rights  and 
franchises"  means  water  rights  as  well  as  all  other 
rights,  including  dams,  canals,  ditches,  laterals, 
etc.  ;  the  interest  which  the  purchaser  of  a  water 
right   has,   not   only   in   the  irrigation   works,   but   in 


water  rights  as  defined  by  this  section,  is  a  "pro- 
portionate interest."  The  statute  contemplates  that 
each  owner  of  a  water  right  has  a  proportionate 
interest  in  the  entire  irrigation  works.  If  there  is 
a  loss  each  must  stand  his  proportionate  part.  S. 
and  West  v.  Twin  Falls  C.  Co.  (1911)  21  I.  410, 
121  P.  1039,  appeal  dis.  235  U.  S.  690,  35  S.  C.  R. 
205,  59  L.  ed.  427  ;  S.  and  Weaver  v.  Twin  Falls 
C.   Co.    (1915)    27   I.   728,    151   P.   1013. 

This  proportionate  interest  was  intended  to  be  in 
the  right  represented  by  the  water  permit.  It  was 
intended  that  the  settlers  should  ultimately  own 
the  entire  project.  But  the  theory  of  proportionate 
share  of  water  appropriated  has  no  application 
where  there  is  not  sufficient  water  to  reclaim  entire 
tract.  S.  and  Rayl  v.  Twin  Falls  Salmon  River 
etc.   Co.    (1916)    30  I.   41,    166  P.   220. 


§  1616.  Certified  check  to  accompany  proposal.  A  certified  check 
for  a  sum  not  less  than  $250  nor  more  than  $2500,  as  may  be  determined 
by  the  rules  of  the  board,  shall  accompany  each  request  and  proposal,  the 
same  to  be  held  as  a  guarantee  of  the  execution  of  the  contract  with  the 
state,  in  accordance  with  its  terms,  by  the  party  submitting  such  proposal, 
in  case  of  the  approval  of  the  same  and  the  selection  of  the  land  by  the 
board,  and  to  be  forfeited  to  the  state  in  case  of  failure  of  said  parties  to 
enter  into  a  contract  with  the  state  in  accordance  with  the  provisions  of 
this  chapter.     ['95,  p.  215,  c.  2,  §  7.] 

Comp.  leg.      See   R.    S.   Wyoming,    '99,    §  941. 


Hist.     '95,  p.   215,  c.   2,   §  7,  reenacted  '99,  p.   282, 
c.  2,  §  7,  reenacted  R.  C.  §  1616. 


§  1617.  Application  for  appropriation  permit  to  be  filed.  The  per- 
son, company  of  persons,  association  or  incorporated  company  making 
application  to  the  board  for  the  selection  of  lands  by  the  state,  shall  have 
filed  with  the  state  engineer  an  application  for  a  permit  to  appropriate 
water  for  the  reclamation  of  the  lands  described  in  the  request  to  the 
board.  This  application  for  a  permit  shall  be  of  a  form  prescribed  by  the 
state  engineer,  and  shall  be  accompanied  by  two  copies  of  a  map  of  the 
land  to  be  selected,  and  it  shall  show  accurately  the  location  and  dimen- 
sions of  the  proposed  irrigation  works.    The  maps  of  the  lands  and  pro- 
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posed  irrigation  works  shall  be  prepared  in  accordance  with  the  regula- 
tions of  the  state  engineer's  office  and  the  rules  of  the  department  of  the 
interior.     ['95,  p.  215,  c.  2,  §  8.] 

Hist.      '95,  p.  215,  c.  2,   §  8,  reenacted  '99,  p.  282,  is   not   owner   of   the  water.      S.    and   Rayl    v.   Twin 

c.  2,   §  8,  reenacted  R.  C.   §  1617.  Falls    Salmon    River   etc.    Co.    (1916)    30    I.    41,    166 

Comp.   leg.      See  R.    S.   Wyoming:,    '99,   §  942.  p-   22°- 

Ownership  of  permit:      The  permit  is  one  of  the  Application     of    water    laws:       The    laws    of    the 

rights    and    franchises    in    which    the    settler    has    a  state    applicable    to    the    appropriation    and    use    of 

proportionate   interest.      S."  and  West  v.   Twin   Falls  water    are    controlling    and    all    parties    contracting 

C    Co     (1911)    21  I    410     121  P    1039  under    the   Carey    act   do    so   with    at    least   the   pre- 

The' construction' company  is' permitted  under  the  *u.med  knowledge  of  such  laws      Twin  Falls  Salmon 

law   to   appropriate   the   water,    but  only   as   a  trus-  River  etc-   Co-  v-  Caldwell   (1917)   242  F.  177. 
tee  for  transferring  it  to  the  settlers.     The  company 

§  1618.  Submission  of  proposal  to  state  engineer.  Immediately 
upon  the  receipt  of  any  request  and  proposal,  as  designated  in  section 
1615,  it  shall  be  the  duty  of  the  register  to  examine  the  same  and  ascertain 
if  it  complies  with  the  rules  of  the  board  and  the  regulations  of  the  de- 
partment of  the  interior.  If  it  does  not,  it  is  to  be  returned  for  correction ; 
but,  if  it  does  so  comply,  it  shall  be  submitted  to  the  state  engineer,  who 
shall  examine  the  same  and  make  a  written  report  to  the  board,  stating 
whether  or  not  the  proposed  works  are  feasible ;  whether  the  proposed 
diversion  of  the  public  waters  of  the  state  will  prove  beneficial  to  the 
public  interest;  whether  there  is  sufficient  unappropriated  water  in  the 
source  of  supply;- and  whether  or  not  a  permit  to  divert  and  appropriate 
water  through  the  proposed  works  has  been  approved  by  him;  whether 
the  capacity  of  the  proposed  works  is  adequate  to  reclaim  the  land  de- 
scribed; whether  or  not  the  proposed  cost  of  construction  is  reasonable; 
and  whether  or  not  the  maps  filed  in  his  office  comply  with  the  require- 
ments of  said  office  and  the  regulations  of  the  department  of  the  interior; 
also  whether  or  not  the  lands  proposed  to  be  irrigated  are  desert  in  char- 
acter and  such  as  may  properly  be  set  apart  under  the  provisions  of  the 
aforesaid  act  of  congress  and  the  rules  and  regulations  of  the  department 
of  the  interior  thereunder. 

Whenever  the  state  engineer  shall  be  unable,  from  an  examination  of 
the  maps  and  field  notes  submitted  for  his  examination,  to  determine 
whether  or  not  the  proposed  irrigation  works  are  feasible  and  adequate, 
whether  or  not  the  proposed  cost  of  construction  is  reasonable,  or  whether 
or  not  the  proposed  diversion  of  the  public  water  would  be  beneficial  to 
the  public  interest,  and  whether  or  not  the  lands  proposed  to  be  irrigated 
are  of  such  a  character  as  to  come  under  the  provisions  of  the  aforesaid 
act  of  congress,  it  shall  be  his  duty  to  make,  or  cause  to  be  made  by  some 
qualified  assistant,  such  survey  or  examination  as  will  enable  him  to  report 
intelligently  thereon  to  the  board.     [R.  C.  §  1618.] 

Hist.     '95,  p.   215,   c.  2,   §  9,  reenacted  '99,  p.  282,  Determination    final:      This    determination    of    the 

c.  2,  §  9,  modified  '05,  p.  131,  §  30  ;  compiled  and  state  engineer  seems  to  have  been  intended  to  be 
reenacted  R.  C.  §  1618.  final.     S.  and  Rayl  v.  Twin  Falls  Salmon  River  etc. 

Comp.  leg.     See  R.  S.  Wyoming,   '99,   §943.  Co-    (1916)    30   I.   41,    166   P.   220. 

Cited:     S.  and  West  v.  Twin  Falls  C.  Co.   (1911) 
21   I.   410,    121   P.   1039. 

§  1619.  Action  by  board  on  proposal  for  segregation.  On  receipt 
of  the  report  of  the  state  engineer  the  register  shall  place  the  request  and 
proposal  with  the  engineer's  report  thereon  before  the  board  for  its  con- 
sideration. It  shall  be  the  duty  of  the  board  to  satisfy  itself  as  to  the 
financial  ability  of  the  applicant  to  do  the  things  which  will  be  required 
to  be  done  in  the  event  the  application  is  approved. 

In  case  of  approval,  the  board  shall  instruct  the  register  to  file  in  the 
local  land  office  a  request  for  the  withdrawal  of  the  land  described  in  said 
proposal. 

No  request  on  which  the  state  engineer  has  reported  adversely,  either 
as  to  the  water  supply,  the  feasibility  of  the  construction,  the  cost  or 
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capacity  of  the  works  or  as  to  the  character  of  the  lands  sought  to  be 
irrigated,  shall  be  approved  by  the  board.     ['17,  c.  104,  §  380.] 

Hist.     '95,  p.  215,  c.  2,  §  10,  reenacted  '99,  p.  282,  Cited:     S.   and  West  v.  Twin  Falls  C.   Co.    (1911) 

c.    2,    §10,   modified   '05,   p.    131,    §30;   compiled  and  21   I.   410,    121  P.    1039;   S.   and  Rayl  v.  Twin  Falls 

reenacted  R.  C   §  1619;  am.   '17,  c.   104,  p.   380.  Salmon  River  etc.    Co.    (1916)    30   I.   41,   166  P.  220. 

Comp.  leg.     See  R.  S.  Wyoming,  '99,  §  944. 

§  1620.  Adverse  report  by  engineer.  In  case  the  state  engineer 
shall  report  adversely  upon  the  proposed  irrigation  works,  or  where  re- 
quests and  proposals  are  not  approved  by  the  board,  the  said  board  shall 
notify  the  parties  making  such  proposal  of  such  action  and  the  reasons 
therefor.  The  parties  so  notified  shall  have  60  days  in  which  to  submit 
a  satisfactory  proposal;  but  the  board  may,  at  its  discretion,  extend  the 
time  to  six  months.     [R.  C.  §  1620.] 

Hist.     '95,  p.  215,  c.  2,  §  11,  reenacted  '99„  p.  282, 
c.   2,    §  11  ;  compiled  and  reenacted  R.   C   §  1620. 

Comp.  leg.     See  R.  S.  Wyoming,   '99,   §  945. 

ARTICLE  3. 
CONSTRUCTION  OF  RECLAMATION  WORKS. 

%  §  1621.  Contract  for  construction.  Upon  the  withdrawal  of  the 
land  by  the  department  of  the  interior  it  shall  be  the  duty  of  the  board  to 
enter  into  a  contract  with  the  parties  submitting  the  proposal,  which  con- 
tract shall  contain  complete  specifications  of  the  location,  dimensions, 
character  and  estimated  cost  of  the  proposed  ditch,  canal  or  other  irriga- 
tion works,[the  amount  of  water  per  acre  which  said  works  will  make 
available  at  the  water  user's  headgate^  the  price  and  terms  per  acre  at 
which  such  works  and  perpetual  water  rights  shall  be  sold  to  settlers  and 
the  price  and  terms  upon  which  the  state  is  to  dispose  of  the  lands  to 
settlers. 

This  contract  shall  not  be  entered  into  on  the  part  of  the  state  until 
the  withdrawal  of  the  lands  by  the  department  of  the  interior  and  the 
filing  of  a  satisfactory  bond  on  the  part  of  the  proposed  contractor,  which 
bond  shall  be  in  a  penal  sum  equal  to  5  per  cent  of  the  estimated  cost  of 
the  works,  and  shall  be  conditioned  for  the  faithful  performance  of  the 
provisions  of  the  contract  with  the  state.     ['17,  c.  104,  p.  380.] 

Hist.     '95,  p.  215,  c.  2,  §  12,  reenacted  '99,  p.  282,  Character  of  work:     Under  the  provisions  of  the 

c.    2,   §  12,    reenacted  R.   C    §  1621  ;   am.    '17,   c.   104,  statute   the   completing  of   said   works   is   supervised 

p.   380.  by    the    state    and    ultimately    the    works    must    be 

Comp.  leg.     See  R.   S.  Wyoming,  '99,  §  946.  turned  over  to  the  settlers,  thereby  providing  a  kind 

„.,            _          _,    .      „  „              ~       /■,n,c\    oa  t    a-,  of    municipal    ownership.       S.     and    West    v.    Twin 

Cited:     S.  v.  Twin  Falls  etc.  Co.   (1916)   30  I.  41,  Falls   c     Co     (mi)    21    T.   410>    m    p     1039 .  Twin 

166  P.  220.  Falls  v.  Harlan   (1915)   27  I.  769,   151  P.  1191. 

Construction  contract:      The  contract  contemplat-  The   mere   oonstruction   and  operation  of  a  Carey 

ed   is  a  construction   contract ^  only       Sauyev     Title  act    ditch    cannot    be         nuisance.      It    is    not    only 

Guaranty  &  Surety  Co.   (1916)   29  I.  146,  158  P.  112.  permitted   by    law>    but    is   the   result   of    a   contract 

Status    of    state:      The    state    in    dealing    with    a  with  the   state   land  board  under  the  statute.     Twin 

Carey  act   project  acts  by  virtue  of   its   sovereignty  Falls  v.  Harlan   (1915)    27  I.  769,   151  P.   1191. 

and  not  in  a  proprietary  capacity.      (On  rehearing)  Estimated    cost:      The    amendment   to   the    federal 

Mof7n?  S?V   7K  TWm   Fy         S*  ™ni    ™T^™  %n    i'        Carey  act  in  fixin£  the  am0"nt  of  the  lien  uP°n  the 
if    ififi  P    99<?       OVerrulmg   on^inal   ©Pinion.    30    I.        land  to  be   created   by  the   gtate  at  i<the  act^al  ^ 

4i,  lbb  r.  ii\i.  Q£  reclamation  and  reasonable  interest  thereon  from 
Status  of  company:  The  company  entering  into  the  date  of  reclamation  until  disposed  of  to  actual 
this  contract  with  the  state  is  related  to  the  under-  settlers,"  contemplates  the  determination  of  such 
taking  simply  as  a  construction  company,  whose  cost  by  the  state,  and  that  in  a  contract  between 
duty  it  will  be  under  the  provisions  of  the  state  the  state  and  a  corporation  for  the  construction  of 
law  and  the  terms  of  the  contract  to  build  a  canal  irrigation  works,  such  cost  must  be  estimated  or 
under  the  supervision  of  the  state,  the  money  spent  determined  in  advance  as  a  basis  for  the  contract, 
in  such  construction  being  secured  by  the  land  I.  Irr.  Co.  v.  Pew  (1914)  26  I.  272,  141  P.  1099. 
which  the  canal  is  designed  to  irrigate.  S.  and  In  a  contract  between  a  Carey  act  irrigation  corn- 
West  v.  Twin  Falls  C.  Co.  (1911)  21  I.  410,  121  P.  pany  and  a  settler,  in  which,  by  reference,  the 
1039.  terms  and  conditions  of  the  contract  between  the 
In  the  operation  of  said  canal  and  the  furnishing  state  and  the  irrigation  company  are  assented  to, 
of  water  the  construction  company  was  a  quasi-  and  the  price  of  water  rights  is  fixed  upon  the 
public  service  corporation,  and  under  the  state  con-  basis  of  the  estimated  cost  of  the  works  contained 
tract  the  construction  company  was  bound  to  con-  in  state  contract,  both  the  company  and  the  settler 
struct  its  works  in  accordance  with  said  contract.  are  estopped  from  afterward  raising  the  question 
Hanes  v.  Idaho  Irr.  Co.  (1912)  21  I.  512,  122  P.  as  to  whether  such  estimated  cost  is  the  actual  cost 
859.  of  the  works.     lb. 
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Effect  of  construction  company  mortgage:  Plac- 
ing a  mortgage  upon  the  property  of  the  canal 
company  has  no  effect  whatever  upon  the  water 
right  of  the  purchaser.  The  purchaser  of  a  water 
right  purchases  a  proportionate  interest  in  the 
canal  system  of  the  company  and  the  mortgagee 
can  not  acquire  any  right  greater  than  the  com- 
pany has  itself  which  is  only  to  demand  of  the  pur- 
chaser what  his  contract  calls  for.  O.  A.  G.  '05-06, 
p.    139. 

Bond:  Enforceable  by  .state:  The  bond  can  not 
be  resorted  to  for  the  purpose  of  reimbursing  indi- 
vidual locators  for  damages  sustained  by  failure 
to  complete  the  works,  but  must  be  resorted  to  by 
the  state  for  the  benefit  of  all  the  locators  on  the 
project.  Sauve  v.  Title  Guaranty  &  Surety  Co. 
(1916)   29  I.  146,  158  P.  112. 

Bond:  Limited  liability:  Provisions  other  than 
those  contained  in  this  section  may  be  inserted  in 
the  contract  but  liability  on  the  bond  is  limited  to 
the  statutory  provisions.  Sauve  v.  Title  Guaranty 
&   Surety  Co.    (1916)    29  I.   146,   158  P.   112. 

Change  of  canal  location:  Damages:  Where 
the  construction  company  changes  the  location  of 
a  proposed  canal,  it  is  liable  in  damages  to  a  set- 
tler injured  thereby.  Sommerville  v.  Ida.  Irr.  Co. 
(1912)    21  I.   546,   123  P.   302. 

Availability  of  water:  Where  a  construction 
company  while  operating  the  system  fails  to  fur- 
nish water  in  accordance  with  its  contract,  it  Is 
liable  for  the  damages  sustained  by  the  settler. 
Hanes  v.  Idaho  Irr.  Co.  (1912)   21  I.  512,  122  P.  859. 

To  make  water  available  under  the  provisions  ot 
a  Carey  act  construction  contract  means  to  bring 
it  to  the  half-mile  point  from  a  quarter  section  of 
such  land,  measured  in  a  direct  line,  so  that  water 
can  be  taken  from  the  company  lateral  to  a  point 
upon  the  land  to  be  irrigated  under  a  gravity  sys- 
tem. Collins  v.  Twin  Falls  North  Side  etc.  Co. 
(1915)    28  I.   1,  152  P.  200. 

Under  the  contract  with  the  construction  com- 
pany the  duty  devolves  upon  the  settler  properly  to 
construct  his  own  service  ditch  from  the  lateral  of 
the  construction  company  and  to  furnish  one  head- 
gate  into  his  service  ditch  ;  and  company  is  not 
liable  for  nondelivery  prior  to  construction  of  set- 
tler's service  lateral.     lb. 

Irrigation  laws  applicable:  The  laws  of  the  state 
applicable  to  the  appropriation  and  use  of  water 
are  controlling  and  all  parties  contracting  under  the 
Carey  act  do  so  with  at  least  the  presumed  knowl- 
edge of  such  laws.  Twin  Falls  Salmon  River  etc. 
Co.  v.    Caldwell    (1917)    242  F.    177.  - 

Rotation:  Although  there  is  no  statutory  pro- 
vision for  rotation  in  the  use  of  water,  contracts 
providing  for  rotation  will  be  enforced  by  the 
courts.  S.  v.  Twin  Falls  C.  Co.  (1911)  21  I.  410, 
121  P.  1039  ;  appeal  dis.  235  U.  S.  690,  35  S.  C.  R. 
205,  59  L.  ed.  427  ;  Twin  Falls  Salmon  River  etc. 
Co.  v.   Caldwell    (1917)    242  F.   177. 

§  1622.      Same:      Limitations  on  terms. 


Amount  of  water:  The  construction  company  can 
not  convey  to  the  settlers  a  right  to  more  water 
than  can  be  beneficially  applied  on  the  land.  Twin 
Falls  Salmon  River  etc.  Co.  v.  Caldwell  (1917)  242 
F.   177. 

List  of   Carey   Act   Cases. 

The  terms  of  contracts  under  this  section  have 
been  the  subject  of  litigation  or  reference  in  the 
following  reported  cases: 

Nelson  Bennett  Co.  v.  Twin  Falls  etc.  Co.  (1908) 
14  I.  5,  93  P.  789. 

Pierson  v.  St.  Bd.  of  Land  Comrs.  (1908)  14  I. 
159,    93   P.   775. 

Pierson  v.   Loveland   (1909)    16  I.  628,   102  P.   340. 

Humphrey  v.  Whitney  (1909)   17  I.  14,  103  P.  389/ 

Schurger  v.  Moorman  (1911)  20  I.  97,  117  P.  122, 
Ann.   Cas.   1912D   1114,   36   L.  R.   A.    (N.  S.)    313. 

S.  and  West  v.  Twin  Falls  C.  Co.  (1911)  21  I. 
410,  121  P.  1039;  app.  dis.  235  U.  S.  690,  35  S.  C 
R.    205,    59    L.  ed.    427. 

Hanes  v.  Ida.  Irr.  Co.  (1912)  21  I.  512,  122  P. 
859. 

Sommerville  v.  Ida.  Irr.  Co.  (1912)  21  I.  546,  123 
I\   i<02. 

Bothwell  v.  Bingham  Co.  (1913)  24  I.  125,  132 
P.  972;  aff.  (1915)  237  U.  S.  642,  35  S.  C.  R.  702, 
59    L.   ed.    1157. 

Hobbs  v.  Twin  Falls  C.  Co.  (1913)  24  I.  380, 
133  P.  899. 

Ida.  Irr.   Co.  v.   Dill    (1914)    25  I.   711,   139  P.  714. 

Childs  v.  Neitzel  (On  rehearing,  1914)  26  I.  133, 
141  P.  83. 

Ida.  Irr.  Co.  v.  Pew  (1914)  26  I.  272,  141  P. 
1099. 

Bennett  v.  Twin  Falls  North  Side  etc.  Co.   (1915) 

27  I,   643,    150  P.  336. 
S.    and   Weaver   v.   Twin   Falls   C.    Co.    (1915)    27 

I.   728,    151   P.    1013. 

Twin  Falls  v.  Harlan  (1915)  27  I.  769,  151  P. 
j  191. 

Ida.  Irr.  Co.  v.  Lincoln  Co.  (1915)  28  I.  98,  152 
P.   1058. 

Collins   v.   Twin   Falls  North   Side  etc.   Co.    (1915) 

28  I.    1,    152  P.   200. 
Sauve    v.    Title    Guaranty    etc.    Co.     (1916)     29    I. 

146,   158  P.  112. 

Adams  v.  Twin  Falls-Oakley  etc.  Co.  (1916)  29 
I.    357,    161    P.    322. 

S.  and  Rayl  v.  Twin  Falls  Salmon  River  etc.  Co. 
(1916)  30  I.  41,  166  P.  220.  (On  rehearing,  1917) 
30    I.    75,    166   P.    232. 

Gooding  Highway  Dist.  v.  Ida.  Irr.  Co.  (1917) 
30   I.   232,    164   P.    99. 

Ireton  v.  Ida.  Irr.  Co.  (1917)  30  I.  310,  164  P. 
687. 

Continental  etc.  Bk.  v.  Corey  Bros.  Const.  Co. 
(C.  C.  A.  1913)   208  F.  976^ 

Caldwell  v.  Twin  Falls  Salmon  River  etc.  Co. 
(1915)    225  F.  584. 

Twin  Falls  Salmon  River  etc.  Co.  v.  Twin  Falls 
Co.    (1916)    231   F.   769. 

Twin  Falls  Salmon  River  etc.  Co.  v.  Caldwell 
(C.    C.    A.    1917)    242   F.    177. 


No  contract  shall  be  made 
by  the  board  which  requires  a  greater  time  than  five  years  for  the  con- 
struction of  the  works,  but  such  time  may  be  extended  by  the  board  for 
a  period  not  exceeding  three  years.  All  contracts  shall  state  that  the  work 
shall  begin  within  six  months  from  date  of  contract ;  that  at  least  one-tenth 
of  the  construction  work  shall  be  completed  within  two  years  from  the 
date  of  said  contract  and  that  construction  shall  be  prosecuted  diligently 
and  continuously  to  completion.  A  failure  to  complete  the  works  within 
the  time  required  by  the  contract,  or  an  extension  thereof  as  herein  pro- 
vided, shall  forfeit  to  the  state  all  rights  under  the  same. 

This  section  shall  apply  to  contracts  heretofore  made  as  well  as  to  con- 
tracts hereafter  to  be  made  by  the  board.     ['11,  c.  35,  §§  1,  2,  p.  75.] 


Hist.  '95,  p.  215,  c.  2,  §  13,  reenacted  '99,  p.  282, 
c.  2,  §  13,  reenacted  R.  C.  §  1622  ;  am.  '11,  c.  35, 
S§  1,   2,  p.  75. 


Comp.  leg.     See  R.  S.  Wyoming,   '99,    §  947. 


§  1623.      Forfeiture   of  contract   for   contractor's   default:      Sale   of 
project.     Upon  the  failure  of  any  parties  having  contracts  with  the  state 
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for  the  reclamation  of  lands  segregated  under  the  Carey  act  to  commence 
the  construction  of  such  ditches,  canals  or  other  irrigation  works  within 
the  time  specified  by  the  contract  or  to  perform  all  of  the  requirements 
of  said  contract  within  the  time  specified  in  said  contract  with  the  state  to 
the  satisfaction  of  the  state  board  of  land  commissioners,  it  shall  be  the 
duty  of  the  register  to  give  such  parties  written  notice  of  such  failure, 
and  if,  after  a  period  of  60  days  from  the  sending  of  such  notice,  they  shall 
have  failed  to  proceed  with  the  work  or  to  conform  to  the  provisions  of 
their  contract  with  the  state,  the  bond  and  contract  of  such  parties  and 
all  works  constructed  thereunder  shall  be  at  once  and  thereby  forfeited 
to  the  state. 

It  shall  be  the  duty  of  the  board  at  once  so  to  declare  and  give  notice 
once  each  week  for  a  period  of  four  weeks  in  some  newspaper  of  general 
circulation  in  the  county  in  which  the  work  is  situated  and  in  one  news- 
paper at  the  state  capital  in  like  manner  and  for  a  like  period  of  the  for- 
feiture of  said  contract,  and  that  upon  a  fixed  day  proposals  will  be  re- 
ceived at  the  office  of  the  board  in  the  capitol  at  Boise  City  for  the  purchase 
of  ditches,  canals,  other  irrigation  works,  water  rights  and  all  other  rights, 
privileges  and  benefits  obtained  under  the  provisions  of  the  said  contract 
and  for  the  performance  of  the  provisions  of  said  contract  with  the 
state.  The  time  for  receiving  said  bids  shall  be  at  least  60  days 
subsequent  to  the  issuing  of  the  last  notice  of  forfeiture.  Upon  the  request 
of  any  bidder  the  board  shall  specify  in  particular  the  needful  things  to 
be  done  in  order  to  accomplish  the  substantial  and  satisfactory  perform- 
ance of  said  contract,  and  the  board  may  require  good  and  sufficient  bond 
for  such  performance  before  confirming  such  sale.  The  money  received 
by  the  board  from  the  sale  under  the  provisions  of  this  section  shall  first 
be  applied  to  the  expenses  incurred  by  the  state  in  the  forfeiture  and 
disposal  and  to  satisfying  the  bond,  and  the  surplus,  if  any  exists,  shall 
be  paid  to  the  original  contractors  with  the  state. 

Hist.  '95,  p.  215,  c.  2,  §  14,  reenacted  '99,  p.  282, 
c.  2,  §  14,  modified  '05,  p.  131,  §  30  ;  compiled  and 
-eenacted  R.  C.  §1623;  am.  '17,  c.  104,  p.  380; 
"and"  omitted  at  beginning  of  second  paragraph  ; 
"the"  for  "their"  preceding  "forfeiture." 

Comp.  leg.     See  R.   S.  Wyoming,   '99,   §  948. 

Cited:  Twin  Falls  v.  Harlan  (1915)  27  I.  769, 
151  P.  1191  ;  S.  and  Rayl  v.  Twin  Falls  Salmon 
River  etc.  Co.  (1916)  30  I.  41,  166  P.  220;  Twin 
Falls  Salmon  River  etc.  Co.  v.  Twin  Falls  Co. 
(1916)    231   F.    769,    775. 

§  1624.  State  not  to  be  responsible  for  work.  Nothing  in  this  chap- 
ter shall  be  construed  as  authorizing  the  board  to  obligate  the  state  to  pay 
for  any  work  constructed  under  any  contract,  or  to  hold  the  state  in  any 
way  responsible  to  settlers  for  the  failure  of  contractors  to  complete  the 
work  according  to  the  terms  of  their  contracts  with  the  state.  ['95,  p.  215, 
c.  2,  §  15.] 

Comp.  leg.     See  R.   S.  Wyoming,  '99,   §  949. 


Bond:  The  remedy  created  by  this  provision  Is 
exclusive,  and  the  obligor  of  the  bond  may  insist 
that  the  statutory  remedy  be  followed.  Sauve  v. 
Title  Guaranty  &  Surety  Co.  (1916)  29  I.  146,  158 
P.    112. 

Duty  of  land  board:  Upon  failure  of  construc- 
tion company  to  complete  works  according  to  con- 
tract, it  is  the  duty  of  land  board  to  follow  pro- 
visions of  this  statute.  Sauve  v.  Title  Guaranty  & 
Surety  Co.    (1916)    29  I.   146,   158  P.   112. 


Hist.     '95,  p.  215,  c.  2,   §  15,  reenacted  '99,  p.  282, 
c.    2,    §  15,   reenacted    R.    C    §  1624. 


ARTICLE  4. 
ENTRY,  SETTLEMENT  AND  CULTIVATION  OF  LAND. 

§  1625.  Publication  of  notice  of  opening.  Immediately  upon  the 
withdrawal  of  any  land  for  the  state  by  the  department  of  the  interior, 
and  the  inauguration  of  work  by  the  contractor,  it  shall  be  the  duty  of 
the  board,  by  publication  once  each  week  in  some  newspaper  of  the  county 
in  which  said  lands  are  situated,  and  one  newspaper  at  the  state  capital, 
for  a  period  of  four  weeks,  to  give  notice  that  said  land,  or  any  part  thereof 
as  the  board  in  its  discretion  may  deem  is  for  the  best  interest  of  the  state, 


748 


CAREY  ACT  C.  127  §  1626c 

is  open  for  settlement,  the  price  for  which  said  land  will  be  sold  to  settlers 
by  the  state  and  the  contract  price  at  which  settlers  can  purchase  water 
rights  or  shares  in  such  works.     ['01,  p.  191,  §  6.] 

Hist.     '99,  p.  282,  c.  2,   §16;  am.   '01,  p.   191,   §6,  Cited:     S.  v.  Twin  Falls  etc.   Co.    (1916)    30  I.   41, 

reenacted   R.   C.   §  1625.  61,    166   P.   220. 

Comp.  leg.     See  R.   S.  Wyoming,   '99,   §  950. 

§  1626.  Application  to  enter  land.  Any  citizen  of  the  United  States 
or  any  person  having  declared  his  intention  to  become  a  citizen  of  the 
United  States  (excepting  married  women)  over  the  age  of  21  years,  may 
make  application,  under  oath,  to  the  board,  to  enter  any  of  said  land  in 
an  amount  not  to  exceed  160  acres  for  any  one  person;  and  such  applica- 
tion shall  set  forth  that  the  person  desiring  to  make  such  entry  does  so 
for  the  purpose  of  actual  reclamation,  cultivation  and  settlement  in  accord- 
ance with  the  act  of  congress  and  the  laws  of  this  state  relating  thereto, 
and  that  the  applicant  has  never  received  the  benefit  of  the  provisions  of 
this  chapter  to  an  amount  greater  than  160  acres,  including  the  number 
of  acres  specified  in  the  application  under  consideration.  Such  applica- 
tion must  be  accompanied  by  a  certified  copy  of  a  contract  for  a  perpetual 
water  right,  made  and  entered  into  by  the  party  making  application  with 
the  person,  company  or  association  who  has  been  authorized  by  the  board 
to  furnish  water  for  the  reclamation  of  said  lands ;  and,  if  said  applicant 
has  at  any  previous  time  entered  lands  under  the  provisions  of  this  chapter 
he  shall  so  state  in  his  application,  together  with  description,  date  of  entry 
and  location  of  said  land.  ;The  board  shall  thereupon  file  in  its  office  the 
application  and  papers  relating  thereto,  and,  if  allowed,  issue  a  certificate 
of  location  to  the  applicant.  All  applications  for  entry  shall  be  accompa- 
nied by  a  payment  of  25  cents  per  acre,  which  shall  be  paid  as  a  partial 
payment  on  the  land  if  the  application  is  allowed ;  and  all  certificates  when 
issued  shall  be  recorded  in  a  book  to  be  kept  for  that  purpose.  If  the 
application  is  not  allowed,  the  25  cents  per  acre  accompanying  it  shall  be 
refunded  to  the  applicant,  The  board  shall  dispose  of  all  lands  accepted 
by  the  state  under  the  provisions  of  this  chapter  at  a  uniform  price  of 
50  cents  per  acre,  half  to  be  paid  at  the  time  of  entry  and  the  remainder  at 
the  time  of  making  final  proof  by  the  settler.     ['95,  p.  215,  c.  2,  §  17.] 

Hist.     '95,  p.  215,  c.  2,  §  17,  reenacted  '99,  p.  282,        C.   R.  205,   59   L.   ed.   427  ;   Bothwell  v.    Bingham  Co. 

c.    2,    §  17,   reenacted   R.    C    §  1626.  (1915)   237  U.   S.   642,  59   L.  ed.   1157,  35   S.   Ct.  702. 

Comp.  leg.     See  R.   S.  Wyoming,   '99,   §951.  When  taxable:      When  final   proof  has  been   made 

Cited:  Pierson  v.  Loveland  (1909)  16  I.  62S,  "nd  a^cepAend'  '""f'^^S1^  Jf11™1'!;  ?TinS" 
102  P.  340;  S.  v.  Twin  Falls  C.  Co.  (1911)  21  I.  Jam  Co  (1913)  24  I  125  132  P.  972;  aff.  237  U.  S. 
410,    121    P.    1039;   appeal  dis.    235    U.    S.   690,   35   S.        M-   59    u  ed'    115/'   6b  b-   c-   K-  702- 

§  1626a.  State  land  officials  forbidden  to  enter  land.  It  shall  be 
unlawful  for  any  state  official  or  state  employee  or  appointee  of  this  state 
having  anything  to  do,  directly  or  indirectly,  with  the  disposal  of  Carey 
act  or  other  public  lands  of  this  state,  during  his  or  her  term  of  office,  to 
enter,  file  upon,  or  make  application  to  enter  or  file  upon  any  Carey  act 
lands  of  this  state.     [11,  c.  51,  §  1,  p.  117.] 

Hist.      '11,    c.    51,    §  1,    p.    117. 

§  1626b.  Same:  Duty  of  register.  It  shall  be  unlawful  for  the 
register  of  the  state  land  board,  or  for  any  public  officer  or  agent  of  the 
state  having  immediate  charge  of  the  filing  and  entering  and  distribution 
of  Carey  act  lands,  during  his  term  of  office,  to  issue  to  any  of  the  persons 
indicated  in  the  preceding  section  any  certificate  of  entry  or  filing  hereto- 
fore referred  to  in  the  preceding  section.     ['11,  c.  51,  §  2,  p.  117.] 

Hist.      '11,   c.   51,    §  2,   p.   117. 

§  1626c.  Same:  Penalty.  Any  of  said  officers,  employees,  appoin- 
tees or  agents  aforesaid  who  shall  violate  any  of  the  provisions  of  the  two 
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preceding  sections  shall  be  punished  by  a  fine  not  to  exceed  $1000,  or  by 
imprisonment  in  the  penitentiary  of  the  state  of  Idaho  for  a  term  not  to 
exceed  five  years.     ['11,  c.  51,  §  3,  p.  117.] 

Hist.     '11,   c.   51,   §  3,   p.   117.  -^ 

§  1627.  Carey  act  trust  fund:  Continuing  appropriation.  As  pro- 
vided in  the  act  of  congress  all  moneys  received  by  the  board  from  the 
sale  of  lands  selected  under  the  provisions  of  this  chapter  shall  be  deposited 
with  the  state  treasurer,  and  such  sums  as  may  be  necessary  shall  be 
available  for  the  payment  of  the  expenses  of  the  board  and  of  the  state 
engineer's  office  incurred  in  carrying  out  the  provisions  of  this  chapter. 

Such  expenses  shall  be  paid  by  the  state  auditor  in  the  manner  provided 
by  law,  upon  vouchers  duly  approved  by  the  state  board  of  examiners,  for 
the  work  performed  under  the  direction  of  the  state  board  of  land  com- 
missioners, and  by  the  state  engineer  for  all  work  performed  by  the  state 
engineer's  office ;  and  any  balance  remaining  over  and  above  the  expense 
necessary  to  carry  out  the  provisions  of  this  chapter  shall  constitute  a 
trust  fund  in  the  hands  of  the  state  treasurer  to  be  used  only  for  the  recla- 
mation of  other  arid  lands :  Provided,  however,  That  any  funds  in  the 
hands  of  the  state  treasurer  in  excess  of  $50,000  may  be  loaned  by  the 
state  board  of  land  commissioners  in  the  manner  and  form  prescribed  by 
the  laws  of  this  state  for  the  loan  of  school  funds,  upon  state  and  county 
bonds  and  warrants  of  this  state,  and  upon  no  other  securities :  Provided, 
also,  That  said  state  board  of  land  commissioners  shall  have  and  are  hereby 
granted  power  and  authority  to  sell,  transfer  or  assign  said  securities,  or 
any  part  thereof,  whenever  said  board  shall  determine  that  the  Carey  act 
fund  has  use  for,  and  needs,  the  money  aforesaid  in  carrying  out  the  pur- 
poses of  the  trust  imposed  upon  the  state  by  the  laws  of  the  state  or  United 
States.  That  no  sale,  transfer  or  assignment,  aforesaid,  shall  be  made  by 
said  board  for  less  than  the  face  value  and  accrued  interest  of  said 
securities.     ['11,  c.  219,  p.  701.] 

Hist.      '95,   p.   215,   c.  2,   §  18,  reenacted  '99,  p.  282,  Comp.   leg.      See   R.   S.  Wyoming,   '99,    §  952. 

c.  2,  §18;  am.  R.   C.  §  1627;  am.  '11,  c.  219,  p.  701.  Character    of    fund:      This    fund    is    not    a    state 

Cross    ref.      Available    for    cooperative    work    with  fund.      It    is    governed    by    the    federal    law,    as    ac- 

U.   S.   R.   S. :      131:3-5.  cepted  by  the   state.      O.   A.   G.    '09-10,   p.    75. 

§  1628.  Proof  of  reclamation  and  settlement:  Patent.  Within  one 
year  after  any  person,  company,  or  persons,  association  or  incorporated 
company  authorized  to  construct  irrigation  works  under  the  provisions 
of  this  chapter  shall  have  notified  the  settlers  under  such  works  that  they 
are  prepared  to  furnish  water  for  the  full  irrigation  season  under  the 
terms  of  their  contract  with  the  state,  which  notice,  however,  must  first 
have  been  served  upon  the  state  board  of  land  commissioners,  which 
must  cause  an  investigation  of  said  works  to  be  made,  which  shall 
include  a  report  thereon  by  the  state  engineer,  the  said  settler  shall  culti- 
vate and  reclaim  not  less  than  one-sixteenth  part  of  the  land  filed  upon, 
and  within  two  years  after  the  said  notice,  the  settler  shall  have  actually 
irrigated  and  cultivated  not  less  than  one-eighth  of  the  land  filed  upon, 
and  within  three  years  from  the  date  of  said  notice,  the  settler  shall  appear 
before  the  register  of  the  state  board  of  land  commissioners,  a  judge  or 
clerk  of  any  court  of  record  within  the  state,  or  commissioners  to  be  desig- 
nated by  the  board  within  the  state  and  make  final  proof  of  reclamation, 
settlement  and  occupation,  which  proof  shall  embrace  evidence  that  he  is 
the  owner  of  shares  in  the  works  which  entitle  him  to  a  water  right  for 
his  entire  tract  of  land  sufficient  in  volume  for  the  complete  irrigation  and 
reclamation  thereof;  that  he  has  been  an  actual  settler  thereon  and  has 
cultivated  and  irrigated  not  less  than  one-eighth  part  of  said  tract;  and 
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such  further  proof,  if  any,  as  may  be  required  by  the  regulations  of  the 
department  of  the  interior  and  the  board. 

The  officer  taking  this  proof  shall  be  entitled  to  receive  a  fee  of  $2, 
which  fee  shall  be  paid  by  the  settler  and  shall  be  in  addition  to  the  price 
paid  to  the  state  for  the  land:  Provided,  That  when  the  register  of  the 
board  takes  final  proof,  all  fees  received  by  him  shall  be  turned  into  the 
state  treasury.  The  commissioners  appointed  by  the  board  are  hereby 
authorized  to  administer  oaths. 

All  proof  so  received  shall  be  submitted  by  the  register  of  the  board, 
and  shall  be  accompanied  by  the  final  payment  for  said  land,  and,  upon 
approval  of  the  same  by  the  board,  the  settler  shall  be  entitled  to  his 
patent.  If  the  land  shall  not  be  embraced  in  any  patent  theretofore  issued 
to  the  state  by  the  United  States,  the  proofs  shall  be  forwarded  to  the 
secretary  of  the  interior,  with  the  request  that  a  patent  to  said  lands  be 
issued  to  the  state. 

When  the  works  designed  for  the  irrigation  of  lands  under  the  provi- 
sions of  this  chapter  shall  be  so  far  completed  as  to  actually  furnish  an 
ample  supply  of  water  in  a  substantial  ditch  or  canal  to  reclaim  any  par- 
ticular tract  or  tracts  of  such  lands,  the  state  of  Idaho  shall,  through  the 
state  board  of  land  commissioners,  make  proof  of  such  fact  and  shall  apply 
for  a  patent  to  such  lands  in  the  manner  provided  in  the  regulations  of 
the  department  of  the  interior.     ['11,  c.  201,  §  1,  p.  666.] 


Hist.  '95,  p.  215,  c.  2,  §  19,  reenacted  '99,  p.  282. 
c.  2,  §  19  ;  am.  '01,  p.  191,  §  7  ;  am.  '05,  p.  95,  §  1  ; 
am.   R.   C.   §  1628;  am.   '11,   c.   201,     1,   p.   666. 

Comp.  leg.     See  R.   S.  Wyoming,   '99,   §  953. 

Cited:  Nelson  Bennett  Co.  v.  Twin  Falls  etc. 
Co.  (1908)  14  I.  5,  93  P.  789;  S.  v.  Twin  Falls  C. 
Co.  (1911)  21  I.  410,  121  P.  1039;  appeal  dis.  235 
U.   S.   690,   35   S.   C  R.  205,   59   L.  ed.  427. 

Extension  of  time  not  permitted :  The  state  board 
of  land  commissioners  has  no  power  or  authority 
under  the  law  to  extend  the  time  to  an  entryman 
in  which  to  place  the  required  improvements  upon 
and  irrigate  the  land  entered  by  him.  Pierson  v. 
Loveland    (1909)    16    I.    628,    102    P.    340. 

Notice  required:  Under  the  provisions  of  this 
section  it  is  made  the  duty  of  a  Carey  act  irriga- 
tion company  to  notify  the  settler  when  water  is 
ready  for  delivery,  in  order  that  the  settler  may 
improve  his  land  and  make  the  reclamation  re- 
quired in  order  to  secure  title  from  the  state  to 
his  land.  Hanes  v.  Idaho  Irr.  Co.  (1912)  21  I.  512, 
122  P.   859. 

Notice :  Effect :  The  giving  of  the  notice  that 
the  company  is  prepared  to  furnish  water  serves  to 
fix  the  time  within  which  the  settler  must  culti- 
vate and  reclaim  his  land,  and  also  fixes  the  time, 
if  water  is  furnished,   when   interest  shall  begin   on 


deferred  payments  on  his  water  contract,  and  it  is 
the  duty  of  the  construction  company  to  furnish 
the  water  after  it  had  given  the  notice.  Hanes  v. 
Idaho  Irr.  Co.   (1912)   21  I.  512,  122  P.  859. 

Issuance  of  patent  by  government:  The  action 
of  the  U.  S.  land  department  in  approving  a  plan 
of  irrigation  adopted  by  the  state  under  the  Carey 
act  and  segregating  the  land  is  not  a  conclusive  de- 
termination that  the  state  is  entitled  to  the  land. 
Whether  or  not  the  state  has  actually  furnished 
an  ample  supply  of  water  for  the  reclamation  of  a 
particular  tract  in  order  to  entitle  it  to  patent  Is 
a  question  of  fact  to  be  determined  by  the  depart- 
ment. Twin  Falls  Salmon  River  etc.  Co.  v.  Cald- 
well (1917)  242  F.  177;  (On  rehearing)  S.  v.  Twin 
Falls  etc.   Co.   (1917)    30  I.  75.  166  P.  232. 

State's  title:  The  government  issues  patent  to 
the  state  for  the  segregated  land  shown  to  have 
sufficient  water  to  be  reclaimed,  and  the  state  holds 
such  title  in  trust  for  those  who  settle  upon,  cul- 
tivate and  reclaim  the  land.  Bothwell  v.  Bingham 
Co.  (1913)  24  I.  125,  132  P.  972;  aff.  (1915)  237 
U.   S.   642,   35   S.  C.  R.  702,   59   L.  ed.   1157. 

Taxation :  Carey  act  land  is  taxable  when  patent 
issues  from  the  government  to  the  state.  Bothwel! 
v.  Bingham  Co.  (1913)  24  I.  125,  132  P.  972;  aff. 
(1915)  237  U.  S.  642,  59  L.  ed.  1157,  35  S.  C.  R. 
702. 


§  1628a.  Settlement  after  notice  of  availability  of  water.  Where 
land  was  unentered  at  the  time  that  the  person,  company  or  corporation 
authorized  to  construct  irrigation  works  under  the  provisions  of  this 
chapter  gave  notice  to  the  settlers  under  such  works  that  they  were  pre- 
pared to  furnish  water  under  the  term  of  their  contract  with  the  state, 
then  such  settlers  or  any  new  entryman  entering  land  after  such  notice 
shall  have  the  same  time  in  which  to  make  cultivation,  proof  and  reclama- 
tion as  is  provided  in  section  1628,  that  is  to  say,  that  the  time  shall  start 
from  the  date  of  entry  instead  of  from  the  date  of  the  notice  given.  ['13, 
c.  125,  p.  472.] 

Hist.     R.  C.  §  1628a  as  enacted  '13,  c.   125,  p.  472. 

§  1628b.  Final  proof  after  death  of  entryman.  In  all  cases  where 
lands  have  been  entered  under  the  provisions  of  section  1626  where  entry- 
man  or  his  assignee  has  died  prior  to  making  final  proof  of  reclamation, 
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settlement  and  occupation,  proof  of  reclamation  may  be  made  by  an  execu- 
tor, administrator,  heir  or  devisee,  and  proof  of  settlement  may  be  made 
J  by  such  person  or  persons,  or  by  an  agent  thereof.     Any  such  entry  may 
jbe  devised  or  shall  descend  as  other  real  estate.     ['11,  c.  14,  §  1,  p.  30.] 

Hist.      '11,   c.    14,    §  1,   p.    30. 

§  1629.  Issuance  of  patent.  Upon  the  issuance  of  a  patent  to  any 
lands  by  the  United  States  to  the  state,  notice  shall  be  forwarded  tQ  the 
settler  upon  such  land.  It  shall  be  the  duty  of  the  board,  under  the  signa- 
ture of  the  president  attested  by  its  register,  to  issue  a  patent  to  said  lands 
from  the  state  to  the  settler.     ['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.      '95.    p.    215,    c.    2,    part    of    §  20,    reenacted 
'99,    p.    282,   c.   2,    §  20,   reenacted   R.    C.    S  1629. 


ARTICLE  5. 
RECLAMATION    LIEN:      FORECLOSURE. 


Comp.  leg.     See  Rev.  St.  Wyoming,   1899,   §§  954  to  962  inclusive. 

§  1629a.  Appurtenancy  of  water  rights.  The  water  rights  to  all 
lands  acquired  under  the  provisions  of  this  chapter  shall  attach  to  and 
become  appurtenant  to  the  land  as  soon  as  title  passes  from  the  United 
States  to  the  state.     ['95,  p.  215,  c.  2,  part  of  §  20.] 


Hist.      '95,    p.    215,    c.    2,    part    of    $  20,    reenacted 
'99,    p.    282,    c.    2,    §  20,    reenacted    R.    C.    §  1629. 

Cited:       Twin     Falls    Salmon     River    etc.     Co.    v. 
Caldwell    (1917)    242    F.    177. 

Water   right   not   inseparable:      This    section    could 
not    and    did    not    make    the    water    right    an    insep- 


H  distinct  property  right  from  the  land  on  which 
it  is  used:  and,  being  exempt  from  taxation,  it 
can  not  be  included  in  an  assessment  of  such  land  ; 
hence,  a  tax  deed  transferring  title  to  the  lanrl 
rices  not  transfer  the  water  right,  at  least  where 
payment  has  not  been  made  for  the  water  right. 
Bennett   v.    Twin    Falls   North    Side   etc.    Co.    (1915) 


arable    appurtenant   to   the   land  ;   the   water   right   is        27    I.    643,    150   P.    336. 

§  1629b.  Record  of  water  contract.  The  contract  for  the  water 
right  upon  which  the  aforesaid  lien  is  founded  shall  be  recorded  in  the 
office  of  the  recorder  of  the  county  where  said  land  is  situate.  [Part  of 
R.  C.  §  1629.] 


P.    714  ;    Ireton    v. 
164    P.    687. 


Ida.    Irr.    Co.    (1917)    30    I.    310, 


Hist.      '95,    p.    215.    c.    2,    part    of    §  20,    reenacted 
'99,    p.    282,    c.    2,    §  20  ;    am,    R.    C.    §  1629. 

Cited:      Ida.  Irr.   Co.  v.  Dill    (1914)    25  I.   711,   139 

§  1629c.  Lien  for  purchase  price  of  water  right.  Any  person,  com- 
pany or  association,  furnishing  water  for  any  tract  of  land,  shall  have  a 
first  and  prior  lien  on  said  water  right  and  land  upon  which  said  water  is 
used,  for  all  deferred  payments  for  said  water  right ;  said  lien  to  be  in  all 
respects  prior  to  any  and  all  other  liens  created  or  attempted  to  be  created 
by  the  owner  and  possessor  of  said  land ;  said  lien  to  remain  in  full  force 
and  effect  until  the  last  deferred  payment  for  the  water  right  is  fully  paid 
and  satisfied  according  to  the  terms  of  the  contract  under  which  said  water 
right  was  acquired.     ['95,  p.  215,  c.  2,  part  of  §  20.] 


Hist.  '95,  p.  215,  c.  2,  part  of  §  20,  reenacted 
'99,   p.   282,   c.   2,    $  20.   reenacted   R.    C.    §  1629. 

Cros,s  ref.  Lien  for  maintenance:  §  3288.  See 
Adams  v.  Twin  Falls-Oakley  etc.  Co.  (1916)  29  I. 
357,   161  P.   322. 

Cited:  Ida.  Irr.  Co.  v.  Dill  (1914)  25  I.  711,  139 
P.  714  ;  Ireton  v.  Ida.  Irr.  Co.  (1917)  30  I.  310, 
164    P.    687  ;    Adams    v.    Twin    Falls-Oakley   etc.    Co. 

(1916)  29  I.  357,  161  P.  322;  Twin  Falls  Salmon 
Kiver  etc.  Co.  v.  Twin  Falls  Co.  (1916)  231  F.  769, 
772  ;   Twin   Falls    Salmon    River  etc.   Co.   v.   Caldwell 

(1917)  242   F.    177. 

Construed  with  federal  statute:  The  federal  and 
state  statutory  provisions  for  a  lien  for  the  recla- 
mation of  arid  lands  should  be  construed  together ; 
the  former  authorizes  a  lien  only  against  the  land, 
while  the  state  statute  authorizes  a  lien  against 
both  the  land  and  water.  In  so  far  as  the  lanrt 
is  concerned,  the  lien  must  be  subject  to  the  limi- 
tations of  the  congressional  act ;  but  the  national 
act  apparently  recognizes  the  right  of  the  state  to 
control  the  disposition  of  its  public  waters,  and  the 
purchaser  of  a  water  right,  under  a  Carey  act  pro- 


ject, may  so  contract  as  to  eventually  result  in  a 
lien  being  created  upon  all  the  property  rights 
that  he  acquires.  Idaho  Irr.  Co.  v.  Pew  (1914)  26 
I.    272,    277,    141    P.    1099. 

Cost  of  reclamation:  A  Carey  act  company  Is 
only  a  construction  company  and  its  remuneration 
is  limited  to  the  actual  cost  of  construction  and 
the  necessary  exense  of  reclamation  and  reasonable 
interest  thereon.  Ida.  Irr.  Co.  v.  Lincoln  Co.  (1915) 
28   I.   98,    152   P.   1058. 

The  amendment  to  the  federal  Carey  act  in,  fix- 
ing the  amount  of  the  lien  upon  the  land  to  be  cre- 
ated by  the  state  at  the  actual  cost  of  reclamation 
and  reasonable  interest  thereon  from  the  date  of 
reclamation  until  disposed  of  to  actual  settlers  con- 
temnlates  the  determination  of  such  cost  by  the 
state.  Idaho  Irr.  Co.  v.  Pew  (1914)  26  I.  272,  141 
P.    1099. 

In  a  contract  between  a  Carey  act  irrigation 
company  and  a  settler  in  which  the  price  of  water 
rights  is  fixed  upon  the  basis  of  the  estimated  cost 
of  the  works  contained  in  the  state  contract,  both 
the  company  and  the  settler  are  estopped  from 
afterward   raising   the    question   as   to   whether  such 


752 


CAREY  ACT 


c.  127  §  1629h 


estimated  cost  is  the  actual  cost  of  the  works.  lb. 
The  general  plan  is  that  the  cost  of  reclamation 
is  assessed  as  a  benefit  against  the  land,  to  be  paid 
by  the  settler,  and  that  such  benefit  is  assessed 
through  the  medium  of  the  state  land  board.  S.  v. 
Twin  Falls  etc.   Co.    (1916)    30  I.  41,   166  P.   220. 

Extent  of  lien:  The  lien  extends  to  all  lands  in 
the  segregation  that  can  be  irrigated  to  the  full 
extent  of  the  price  per  acre  for  which   such   person, 


company  or  association  contracts  and  agrees  to  sell 
water  rights.  Nelson  Bennett  Co.  v.  Twin  Falls 
L.   &   W.  Co.    (1908)    14   I.   5,  93  P.   789. 

Water  must  be  permanently  available:  Water 
contracts  do  not  make  deferred  payments  a  lien 
upon  the  water  rights  and  land  until  the  water 
has  been  made  permanently  available  for  the  recla- 
mation of  the  land.  (On  rehearing)  Childs  v. 
Neitzel    (1914)    26   I.    133,    141   P.   83. 


§  1629d.  Foreclosure  of  lien.  Upon  default  of  any  of  the  deferred 
payments  secured  by  any  lien  under  the  provisions  of  this  chapter,  the 
person,  company  of  persons,  association  or  incorporated  company,  holding 
or  owning  said  lien,  may  foreclose  the  same  according  to  the  terms  and 
conditions  of  the  contract  granting  and  selling  to  the  settler  the  water 
right.     ['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.  '95,  p.  215,  c.  2,  part  of  §  20,  reenacted 
r99j    p.   282,   c.   2,    §  20,   reenacted   R.   C    §  1629. 

Analogous  to  mortgage  foreclosure:  This  proced- 
ure is  somewhat  analogous  to  the  general  procedure 
for  the  foreclosure  of  mortgages.  Adams  v.  Twin 
Falls-Oakley  etc.  Co.   (1916)   29  I.  357,   161  P.  322. 

Necessary  parties:  Where  an  action  is  brought 
by  a  Carey  act  construction  company  to  foreclose  a 
lien  upon  all  of  the  right,  title  and  interest  of  a 
Carey  act  settler  in  and  to  a  water  right  and  real 
estate,  and  the  title  of  the  land  is  in  the  United 
States,  the  United  States  is  not  a  necessary  or  prop- 
er party.  Idaho  Irr.  Co.  v.  Dill  (1914)  25  I.  711, 
139    P.    714. 

Pleading :  In  a  suit  to  foreclose  a  Carey  act  lien 
the  cause  of  action  arises  under  the  state  statute, 
and  it  is  not  necessary  to  allege  in  the  complaint 
that  a  requirement  of  the  federal    statute,    not  con- 

§  1629e.  Foreclosure  sale.  All  sales  shall  be  advertised  in  a  news- 
paper of  general  circulation,  published  in  the  county  where  said  land  and 
water  right  is  situate,  for  six  consecutive  weeks,  and  shall  be  sold  to  the 
highest  bidder  at  the  front  door  of  the  courthouse  of  the  county,  or  such 
place  as  may  be  agreed  upon  by  the  terms  of  the  aforesaid  contract.  And 
the  sheriff  of  said  county  shall  in  all  such  cases  give  all  notices  of  sale,  and 
shall  sell  all  such  lands  and  water  rights,  and  shall  make  and  execute  a  cer- 
tificate of  sale  to  the  purchaser  thereof.     ['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.  '95,  p.  215,  c.  2,  part  of  §j  20,  reenacted 
'99,  p.  282,  c.   2,   §  20,  reenacted  R.   C.   §  1629. 

§  1629f.  Same:  Limitation  on  bid  of  lienholder.  At  such  sale  no 
person,  company  of  persons,  association  or  incorporated  company,  owning 
and  holding  any  lien,  shall  bid  in  or  purchase  any  land  or  water  right  at 
a  greater  price  than  the  amount  due  on  said  deferred  payment  for  said 
water  right  and  land,  and  the  costs  incurred  in  making  the  sale  of  said 
land  and  water  right.     ['95,  p.  215,  c.  2,  part  of  §  20.] 


tained  in  the  state  statute,  has  been  complied  with, 
though  it  would  be  good  practice  to  do  so.  Idaho 
Irr.    Co.   v.   Pew    (1914)    26   I.   272,   141   P.    1099. 

It  is  not  necessary  to  allege  in  the  complaint  that 
the  entire  irrigation  system  has  been  completed  it 
it  appears  from  the  allegations  of  the  complaint 
that  an  ample  supply  of  water  has  been  made  per- 
manently available  for  the  tract  of  land  upon  which 
the    lien   is  sought  to   be   foreclosed.     lb. 

Remedjr  exclusive:  Remedy  herein  provided  for 
collection  of  payments  other  than  for  maintenance 
is  exclusive.  Provision  in  contract  between  Carey 
act  construction  company  and  settler  empowering 
company  to  deprive  settler  of  water  during  default 
in  payments  on  contract  other  than  for  maintenance 
is  void.  Adams  v.  Twin  Falls-Oakley  etc.  Co. 
(1916)    29   I.   357,   161  P.   322. 


Hist.      '95,    p.    215.    c.    2,    part   of    §  20,    reenacted 
'99,  p.  282,  c.   2.   §  20,  reenacted  R.   C.   §  1629. 


Cited:       Adams     v.     Twin     Falls-Oakley    etc.     Co. 
(1916)    29    I.    357,    161   P.   322. 


§  1629g.  Record  of  certificate  of  sale.  Upon  issuing  any  certificate 
of  sale  it  shall  be  the  duty  of  the  sheriff  to  file  for  record  in  the  office  of  the 
recorder  of  the  county  where  such  land  is  situated,  a  certified  copy  of  such 
certificate  of  sale.     [Part  of  R.  C.  §  1629.] 

Hist.      '95,    p.    215,    c.    2,    part    of    §  20,    reenacted 
'99.   p.  282,  c.  2,   §  20;  am.  R.   C.  part  of  §  1629. 

§  1629H.  Disposition  of  proceeds  of  sale.  Where  such  land  and 
water  rights  are  not  purchased  by  the  lien  holder  at  such  foreclosure  sale, 
it  shall  be  the  duty  of  the  sheriff  to  first  pay  the  lienholder  out  of  the  pro- 
ceeds of  such  sale,  the  amount  of  the  lien,  together  with  all  interest,  costs 
and  fixed  charges  thereon,  and  to  pay  any  balance  remaining  to  the  person 
against  whom  such  lien  has  been  foreclosed,  and  for  his  services  in  such 
cases  the  sheriff  shall  receive  the  same  fees  as  are  provided  by  the  law 
in  civil  cases.     ['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.      '95,    p.    215.    c.    2,    part   of    §  20,    reenacted 
'99,  p.  282,  c.   2,   §  20,  reenacted  R.  C.   §  1629. 
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§  1629i.  Redemption  by  owner.  At  any  time  within  nine  months 
after  the  foreclosure  sale  by  the  sheriff  of  the  land  and  water  rights  afore- 
said, the  original  owner  against  whom  the  lien  has  been  foreclosed,  may 
apply  to  the  person,  company  of  persons,  association  or  incorporated  com- 
pany, purchasing  at  such  sale,  to  redeem  such  land  and  water  rights  and 
the  purchaser  shall  assign  the  certificate  of  sale  of  such  land  and  water 
rights  to  such  original  owner,  upon  the  payment  by  him  within  such  nine 
months,  of  the  amount  of  the  lien  for  which  the  same  was  sold  at  such 
foreclosure  sale,  together  with  the  interest,  costs  and  fixed  charges  thereon. 
In  case  the  original  owner  shall  redeem  the  land  and  water  rights  sold  as 
aforesaid,  he  shall  file  for  record  in  the  office  of  the  recorder,  the  certificate 
of  sale  assigned  to  him  by  the  purchaser  as  aforesaid,  upon  his  redemp- 
tion of  such  land  and  water  rights.     [Part  of  R.  C.  §  1629.] 

Hist.      '95,    p.    215,    c.    2,    part   of    §20,    reenacted        139    P.   714;   Adams   v.   Twin   Falls-Oakley  etc.   Co. 
'99,  p.  282,  c.  2,   §  20;  am.  R.  C.   §  1629.  (1916)   29  I.  357,  161  P.  322. 

Cited:      Idaho    Irr.    Co.    v.    Dill    (1914)    25    I.    711, 

§  1629j.  Redemption  purchase  by  prospective  settler.  Where  the 
lienholder  becomes  the  purchaser  at  such  foreclosure  sale,  if  such  land  and 
water  rights  are  not  redeemed  by  the  original  owner  within  nine  months, 
then  at  any  time  within  three  months  after  the  expiration  of  such  nine 
months,  any  person  desiring  to  settle  upon  and  use  such  land  and  water 
rights,  may  apply  to  the  purchaser  at  such  foreclosure  sale  to  redeem  such 
land  and  water  rights,  and  such  purchaser  shall  assign  the  certificate  of 
sale  of  such  land  and  water  rights  to  the  person  desiring  to  redeem  the 
same,  upon  the  payment  by  him,  within  such  three  months,  of  the  amount 
of  the  lien  for  which  the  same  was  sold  at  such  foreclosure  sale,  together 
with  the  interest,  costs  and  fixed  charges  thereon.  In  case  the  land  and 
water  rights  shall  be  redeemed  by  any  person  other  than  the  original 
owner,  the  sheriff  shall,  upon  presentation  of  such  certificate,  issue  a  deed 
for  such  land  and  water  rights  to  the  person  so  redeeming  the  same. 
['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.      '95,    p.    215,    c.    2,    part    of    §  20,    reenacted  Cited:       Adams    v.     Twin     Falls-Oakley    etc.     Co. 

'99,   p.   282,  c.   2,   §20,   reenacted  R.   C.   §1629.  (1916)    29  I.  357,   161  P.  322. 

§  1629k.  Sheriff's  deed  to  purchaser  on  foreclosure.  If  the  land 
and  water  rights  shall  not  be  redeemed  by  any  person  within  the  times 
and  in  the  manner  hereinbefore  provided,  it  shall  be  the  duty  of  the  sheriff, 
upon  presentation  of  the  certificate  of  sale  by  the  original  purchaser,  to 
issue  a  deed  to  such  purchaser.     ['95,  p.  215,  c.  2,  part  of  §  20.] 

Hist.      '95,    p.    215,    c.    2,    part    of    §  20,    reenacted 
'99,  p.  282,  c.  2,   §  20,  reenacted  R.   C.   §  1629. 

ARTICLE   6. 
MISCELLANEOUS  PROVISIONS. 

§  1630.  Rights  of  way  for  canals.  The  maps  in  the  office  of  the 
board  of  the  lands  selected  under  the  provisions  of  this  chapter  shall  show 
the  location  of  the  canals  or  other  irrigation  works  approved  in  the  con- 
tract with  the  board,  and  all  lands  filed  upon  shall  be  subject  to  the  rights 
of  way  of  such  canals  or  irrigation  works.  Each  right  of  way  shall  em- 
brace the  entire  width  of  the  canal  and  such  additional  width  as  may  be 
required  for  its  proper  operation  and  maintenance,  the  width  of  right  of 
way  to  be  specified  in  the  contracts  provided  for  in  this  chapter.  ['95, 
p.  215,  c.  2,  §  21.] 

Hist.     '95,  p.  215,  c.  2,  §  21,  reenacted  '99,  p.  282,        canal    rights    of    way    created    by    congress    and    the 

c.   2,  §  21,  reenacted  R.  C.  §  1630.  legislature.      Schurger  v.   Moorman    (1911)    20   I.   97, 

Comp.  leg.     See  R.   S.  Wyoming,  '99,   §963.  |17  j^122.  Ann-   Gas.  1912D  1114,   36  L.  R.  A.    (N. 

Purchaser    chargeable    with    notice:      One    dealing 
with    Carey    act    land    is    chargeable    with    notice    of 
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§  1631.      Board    to   prescribe   rules:      Reports   of    contractors.      The 

board  shall  provide  suitable  rules  for  the  filing  of  proposals  for  construct- 
ing irrigation  works,  and  for  the  entry  of  and  payment  for  the  land  by 
settlers,  and  for  the  forfeiting  of  entry  by  settlers  upon  failure  to  comply 
wjith  the  provisions  of  this  chapter.  There  shall  be  kept  in  the  office  of 
the  board,  for  public  inspection,  copies  of  all  maps,  plats,  contracts  for 
the  construction  of  irrigation  works,  and  of  the  entries  of  lands  by  settlers. 

The  board  shall  require  from  each  person,  company  of  persons,  asso- 
ciation or  incorporated  company  engaged  in  the  construction  of  irrigation 
works,  under  the  provisions  of  this  chapter,  an  annual  report,  to  be  sub- 
mitted to  the  board  on  or  before  November  1  of  each  year.  This  report 
shall  show  the  number  of  water  rights  sold,  the  number  of  users  of  water 
under  said  irrigation  works,  the  legal  subdivisions  of  land  for  which  water 
is  to  be  furnished,  the  names  of  the  officers  of  the  company,  the  acreage 
of  land  which  the  said  irrigation  works  are  prepared  to  supply  with  water, 
and  such  other  data  as  the  board  sees  fit  to  require. 

The  rules  required  by  this  section  may  be  waived  in  the  case  of  irri- 
gation works  being  constructed  by  a  person,  colony  or  association  of  per- 
sons to  furnish  water  for  land  settled  upon  and  being  reclaimed  by  them- 
selves.    ['95,  p.  215,  c.  2,  §  22.] 

Hist.     '95,  p.  215,  c.  2,  §  22,  reenacted  '99,  p.  282,        within    which    an   entryman    may    improve    and   irri- 
c.   2,   §  22,  reenacted   R.   C.   §  1631.  gate    his    land.      Pierson    v.    Loveland    (1909)     16    I. 

Cnrap.  leg.     See  R.   S.  Wyoming,  '99,   §  964.  628>   102  P-  34°- 

Board    can    not    waive    legal    requirements:      The         .   J"1^   T^fT^oa*0   ™  rP^    V"    Idah°   Irr-    Co' 
board   has  no   authority  by  rule  to  extend   the  time        (1912)    21  I.  bl2,  522,  122  P.  859. 

§  1632.  Fees  of  board.  The  board  shall  prescribe  the  duties  of  all 
its  employees  and  shall  collect  the  following  fees : 

For  filing  each  application,  $1 ;  for  making  certified  copies  of  papers  or 
records,  the  same  fee  as  provided  for  to  be  charged  by  the  secretary  of 
state  for  like  services.  The  money  collected  for  fees  shall  be  paid  to  the 
treasurer  of  the  state  and  by  him  credited  to  the  fund  created  by  virtue  of 
this  chapter.     ['95,  p.  215,  c.  2,  §  23.] 

Hist.     '95,  p.  215,  c.  2,  §  23,  reenacted  '99,  p.  282,  Comp.   leg.     See  R.   S.  Wyoming,   '99,   §  965. 

c.   2,    §  23,  reenacted  R.  C.   §  1632.  Cross  ref      Fees  of  seCretary  of  state:     §  99. 

§  1633.  Board  to  issue  report.  The  board  shall  issue  on  or  before 
November  30  of  each  year  a  report  setting  forth  in  detail  the  names,  loca- 
tion and  character  of  the  irrigation  works  in  process  of  construction,  the 
acreage  and  legal  subdivisions  of  land  intended  to  be  reclaimed,  the  esti- 
mated cost  of  said  irrigation  works  and  the  price  of  water  rights  from  such 
irrigation  works,  and  the  terms  of  payment  for  both  water  rights  and 
land.  Not  less  than  5000  copies  of  such  report  shall  be  printed  for  gratu- 
itous distribution.     ['95,  p.  215,  c.  2,  §  24.] 

Hist.     '95,  p.  215,  c.  2,  §24,  reenacted  '99,  p.  282,"  Comp.  leg.     See  R.   S.   Wyoming,   99,    §966. 

c.   2,   §  24,  reenacted  R.   C.   §  1633.  Cross    ref#     Rep0rts  of  officers  and  boards:    §  279. 

§  1634.  Suits  by  board.  All  suits  or  actions  brought  by  the  board, 
under  the  provisions  of  this  chapter,  shall  be  instituted  by  the  board  in 
the  name  of  the  people  of  the  state  of  Idaho.     ['95,  p.  215,  c.  2,  §  25.] 

Hist.     '95,  p.  215,  c.  2,  §  25,  reenacted  '99,  p.  282,  Comp.  leg.     See  R.   S.  Wyoming,   '99,    §967.  ^ 

c.   2,    §  25,   reenacted   R.   C.   §  1634. 

CHAPTER  128. 

REGULATION   OF   CAREY  ACT   CONSTRUCTION   COMPANIES 

ACTING  AS  OPERATING  COMPANIES. 

Cross   ref.     Carey   act  system  not  a  public  utility:      106:24. 

128:1.  Maintenance  charges:  Statement  to  be  filed  with  state  land 
board.     Every  company  or  corporation  operating,  in  whole  or  in  part, 
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irrigation  works  constructed  or  used  for  the  purpose  of  furnishing  water 
to  or  reclaiming,  in  whole  or  in  part,  any  land  granted,  segregated  or  set 
apart  by  the  United  States  to  the  state  of  Idaho  under  the  provisions  of  an 
act  of  congress  commonly  known  as  the  Carey  act,  where  such  operating 
company  is  under  the  control,  direction  or  management  of  persons  other 
than  the  actual  stockholders  thereof,  or  where  a  majority  of  the  stock  in 
such  company  is  represented  by  persons  other  than  the  owners  thereof, 
either  by  agreement  or  contract,  or  is  represented  by  such  persons  as 
trustees  for  the  actual  owners  thereof,  or  where  settlers  or  water  users 
under  such  system  of  irrigation  have  contracted  for  the  purchase  of  the 
stock  in  such  operating  company,  in  all  of  such  cases  the  operating  com- 
pany shall  file  with  the  state  board  of  land  commissioners  an  itemized 
statement  of  tolls,  assessments,  water  charges  or  other  obligations  alleged 
to  be  proper  charges  for  the  operation  of  said  irrigation  works  and  the 
maintenance  thereof  and  proposed  to  be  assessed  against  the  water  users 
of  such  project  or  the  stockholders  in  such  operating  company,  or  both, 
together  with  a  statement  of  the  number  of  acres  or  the  number  of  shares 
of  stock,  or  both,  against  which  assessments  are  proposed  to  be  made  for 
such  proposed  expenditures,  the  amount  per  acre  or  per  share  of  stock, 
or  both,  proposed  to  be  levied  by  such  company  to  raise  such  amount  and 
such  other  statement  of  the  affairs  of  the  company  as  may  be  required  by 
said  board  to  give  said  board  all  information  necessary  to  review  and  pass 
upon  the  matters  before  it.     ['17,  c.  14,  §  1,  p.  31.] 

Hist.     '17,  c.   14,  §  1,  p.  31. 

128:2.  Publication  of  statement.  The  board  shall  direct  the  com- 
pany to  have  published  in  a  newspaper  of  general  circulation  deemed  by 
the  board  most  likely  to  reach  the  water  users  of  such  irrigation  system 
a  true  copy  of  the  statement  submitted  to  the  board  by  said  company,  and 
said  publication  shall  include  notice  by  the  board  of  a  hearing  to  be  held 
by  said  board  at  a  named  time,  date  and  place  for  the  purpose  of  hearing 
any  protests  against  said  proposed  expenditures,  any  portions  thereof  or 
any  matters  pertaining  thereto.     ['17,  c.  14,  §  2,  p.  31.] 

Hist.      '17,    c.    14,    §  2,   p.    31. 

128:3.  Hearing  by  board.  If  after  such  hearing  the  board  shall  be 
satisfied  that  the  expenditures  proposed  therein  are  necessary  for  the 
operation  and  maintenance  of  such  irrigation  works  and  are  proper  charges 
against  the  water  users  or  stockholders  of  such  system,  or  both,  and  the 
amount  to  be  levied  and  the  means  thereof  is  determined  to  be  proper,  the 
board  shall  approve  such  statement  and  such  approval  shall  give  the  com- 
pany the  right  to  assess,  levy  or  enforce  a  lien  for  the  collection  thereof ; 
or  the  board  may  reject  such  statement,  in  whole  or  in  part,  and  if  in 
part,  the  operating  company  shall  have  the  authority  to  levy  assessments 
only  for  the  collection  of  whatever  portion  thereof  is  approved  by  said 
board.     ['17,  c.  14,  §  3,  p.  31.] 

Hist.      '17,   c.    14,    §  3,   p.    31. 

128:4.  Operating  regulations  subject  to  review.  All  rules  and  reg- 
ulations under  which  water  is  furnished  by  such  companies  shall  be  subject 
to  review  by  said  board,  which  said  board  may  nullify  or  amend  such 
rules  and  regulations  or  any  portion  thereof  as  said  board  deems  expedient 
and  wise  to  best  serve  the  interests  of  the  water  users  on  such  projects 
or  the  stockholders  in  such  companies.     ['17,  c.  14,  first  part  of  §  4,  p.  32.] 

Hist.     '17,   c.    14,   first  part  of   §  4,   p.    32. 

128:5.  Operation  matters  subject  to  review.  All  acts  of  such  com- 
panies, all  matters  pertaining  to  the  operation  of  canal  works  under  the 
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control  of  such  companies  and  all  matters  pertaining-  to  the  financial  affairs 
of  such  companies  shall  be  subject  to  the  jurisdiction  of  said  board,  which 
shall  have  full  power  and  authority  to  provide  for  hearings,  pass  upon  and 
review  all  such  matters  and  take  whatever  steps  may  be  necessary  to 
enforce  its  decisions.     ['17,  c.  14,  last  part  of  §  4,  p.  32.] 

Hist.      '17,  c.    14,   last  part  of    §  4,   p.    32. 

CHAPTER  129. 
REGULATION  OF  CAREY  ACT  OPERATING  COMPANIES. 

Cross  ref.     Carey  act  system  not  a  public  utility:      106:24. 

ARTICLE   1. 
LIEN  OF   CAREY  ACT   OPERATING   COMPANIES   FOR  MAINTENANCE   CHARGES. 

129:1.  Law  available  to  operating  companies  only.  This  article 
shall  not  apply  to  any  corporation,  company  or  association  of  persons,  the 
control  of  which  is  not  actually  vested  in  those  entitled  to  the  use  of  the 
water  from  such  irrigation  works,  for  the  irrigation  of  the  lands  to  which 
the  water  from  such  irrigation  works  is  appurtenant :  Provided,  That  any 
right  to  levy  and  collect  tolls,  assessments  and  charges  by  any  person, 
company  of  persons,  association  or  corporation,  or  the  right  to  a  lien  for 
same,  which  does  or  may  hereafter  otherwise  exist  is  not  impaired  by  this 
article.     ['13,  c.  120,  §  8,  p.  466.] 

Hist.     '13,  c.   120,  §  8,  p.  466. 

129:2.  Maintenance  charges:  Right  to  collect:  Basis  of  assess- 
ment. Every  company,  corporation  or  association  of  persons  operating, 
in  whole  or  in  part,  irrigation  works  constructed  or  used  for  the  purpose 
of  furnishing  Water  to  or  reclaiming  in  whole  or  in  part,  any  land  granted, 
segregated  or  set  apart  by  the  United  States  to  the  state  of  Idaho,  or  to 
which  title  has  passed  from  the  United  States  to  the  state  or  settler,  under 
the  provisions  of  the  act  of  congress,  commonly  called  the  Carey  act,  en- 
titled "An  act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1895,  and  for  other  pur- 
poses," approved  August  18,  A.  D.  1894,  or  the  amendments  and  supple- 
ments thereof,  shall  have  the  right  to  levy  and  collect  from  the  holders 
or  owners  of  all  land  to  which  the  water  and  water  rights  belonging  to 
or  diverted  by  said  irrigation  works  is  dedicated  or  appurtenant,  regard- 
less of  whether  water  is  used  by  such  owner  or  holder,  or  on  or  for  his 
land,  and  also  from  the  holders  or  owners  of  all  other  land  upon  which 
water  is  used  from  said  irrigation  works,  reasonable  tolls,  assessments 
and  charges  for  the  purpose  of  maintaining  and  operating  such  irrigation 
works  and  conducting  the  business  of  such  company,  corporation  or  asso- 
ciation and  meeting  the  obligations  thereof,  which  tolls,  assessments  and 
charges  shall  be  equally  and  ratably  levied  and  may  be  based  upon  the 
number  of  shares  or  water  rights  held  or  owned  by  the  owner  of  such  land 
as  appurtenant  thereto  or  may  be  based  upon  the  amount  of  water  used ; 
and  such  company,  corporation  or  association  of  persons  shall  have  a  first 
and  prior  lien,  except  as  to  the  lien  of  taxes,  upon  the  land  to  which  such 
water  and  water  rights  are  appurtenant,  or  upon  which  it  is  used,  said  lien 
to  be  perfected,  maintained  and  foreclosed  in  the  manner  herein  provided. 
['13,  c.  120,  §  1,  p.  464.] 

Hist.      '13,   c.    120,    §  1,   p.   464. 

129:3.  Statement  to  be  filed  with  county  recorder.  Any  company, 
corporation  or  association  claiming  the  benefits  of  this  article  shall,  on  or 
before  the  1st  day  of  April  of  each  year,  file  for  record  with  the  county 
recorder  of  the  county  or  counties  in  which  the  land  lies  to  be  affected,  a 
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statement  in  writing-  containing  the  name  of  such  company,  corporation 
or  association,  the  general  or  common  name  of  such  canal  system  and 
irrigation  works,  or  a  general  description  of  the  same  sufficient  for  iden- 
tification, the  amount  of  such  charge  for  such  year,  and  the  date  or  dates 
when  payable.     ['13,  c.  120,  §  2,  p.  465.] 

Hist.      '13,   c.    120,    §  2,   p.    465. 

129:4.  Filing  of  claim  of  lien.  On  or  after  the  1st  day  of  November 
and  prior  to  the  1st  day  of  January  thereafter,  the  company,  corporation 
or  association,  claiming  the  benefit  of  the  lien  herein  provided,  as  against 
any  parcel  of  land  upon  which  the  tolls,  assessments  and  charges  shall  not 
have  been  paid,  shall  file  for  record  with  the  county  recorder  for  the 
county  in  which  such  land  is  situated,  a  statement  containing  the  name 
of  such  company,  corporation  or  association,  the  general  or  common 
name  of  the  canal  systems  or  irrigation  works,  or  a  general  description  of 
the  same  sufficient  for  identification,  a  statement  of  the  lien  claimant's 
demand,  after  deducting  all  just  credits  and  offsets,  a  description  of  the 
particular  tracts  or  parcels  of  land  to  be  charged  with  the  lien  sufficient 
for  identification,  with  the  name  of  the  owner,  or  reputed  owner,  if  known, 
of  each  particular  tract  or  parcel,  which  claim  must  be  verified  by  the 
oath  of  the  claimant  or  its  attorney  or  agent,  to  the  effect  that  affiant 
believes  the  same  to  be  just:  Provided,  That  the  claim  or  claims  for  liens 
against  all  land  upon  which  the  same  is  claimed  for  one  year,  may  be  made 
in  one  or  more  instruments,  regardless  of  the  number  of  owners,  reputed 
owners  or  proprietors.     ['13,  c.  120,  §  3,  p.  465.] 

Hist.      '13,   c.    120,    §  3,   p.   465. 

129:5.  Duties  of  county  recorder.  The  county  recorder  must  record 
the  statements  mentioned  in  this  article  in  a  book  kept  by  him  for  that 
purpose,  and  such  record  must  be  indexed,  as  deeds  and  other  conveyances 
are  required  by  law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  or  other  instruments. 
['13,  c.  120,  §  4,  p.  466.] 

Hist.      '13,   c.    120,    §  4,   p.   466. 

129:6.  Limitation  of  lien.  No  lien  provided  for  in  this  article  binds 
any  land  for  a  longer  period  than  two  years  after  the  filing  of  the  statement 
mentioned  in  section  4  of  this  article,  unless  proceedings  be  commenced 
in  a  proper  court  within  that  time  to  enforce  such  lien.  ['13,  c.  120,  §  5, 
p.  466.] 

Hist.      '13,   c.    120,    §  5,   p.   466. 

129:7.  Foreclosure  of  lien.  Proceedings  in  the  way  of  civil  action 
in  the  district  courts  may  be  commenced  and  maintained  to  enforce  the 
lien  herein  provided,  which  proceedings  may  embrace  one  or  more  parcels 
of  land,  or  one  or  more  land  owners,  or  reputed  land  owners ;  and  except 
as  otherwise  provided  herein,  the  provisions  of  the  Idaho  laws  relating 
to  civil  actions,  new  trials  and  appeals,  are  applicable  to  and  constitute 
the  rules  of  practice  in  proceedings  under  this  article;  and  except  as 
otherwise  provided,  the  nature  and  effect  of  a  judgment  of  foreclosure 
shall  be  the  same  as  the  foreclosure  of  a  first  real  estate  mortgage :  Pro- 
vided, That  the  sale  of  such  land  under  foreclosure  shall  pass  to  the  pur- 
chaser, all  ditch  and  water  rights  appurtenant  thereto,  and  the  interests, 
including  corporate  stock,  of  the  owner  or  holder  of  such  land  in  such 
corporation,  company  or  association.     ['13,  c.  120,  §  6,  p.  466.] 

Hist.      '13,   c.    120,    §  6,   p.   466. 

129:8.  Interest  on  delinquent  assessments.  All  charges  levied  un- 
der the  provisions  of  this  article  shall  draw  interest  at  12  per  cent  per 
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annum  from  the  time  when  due  and  payable,  to  the  entry  of  judgment 
of  foreclosure,  and  the  right  of  lien  shall  extend  to  such  interest  and  the 
costs  of  foreclosure.     ['13,  c.  120,  §  7,  p.  466.] 

Hist.     '13,   c.    120,    §  7,  p.   466. 

129:9.  Release  of  lien.  It  shall  be  the  duty  of  the  company,  cor- 
poration or  association  of  persons  filing  a  lien  statement  as  provided  in 
section  4  of  this  article,  to  cause  a  release  of  the  same  upon  the  records 
of  the  county  where  filed,  in  the  same  manner  and  with  like  penalties  for 
failure  as  is  or  may  be  provided  by  law  in  case  of  real  estate  mortgages. 
['13,  c.  120,  §  10,  p.  467.] 

Hist.      '13,   c.   120,  §  10,  p.   467. 

129:10.  Interpretation.  This  article  shall  not  be  held  to  affect  the 
rights  of  any  person,  corporation,  company  or  association  of  persons  to 
charge  or  collect  tolls,  charges  or  assessments  to  which  it  may  be  other- 
wise entitled ;  nor  the  right  of  a  corporation  to  make  assessments  upon  its 
stock  according  to  law;  nor  the  obligation  of  a  stockholder  or  member  of 
any  corporation  or  association  otherwise  created;  nor  any  other  lien  or 
right  of  lien  given  by  the  laws  of  this  state,  or  otherwise.  ['13,  c.  120, 
§  9,  p.  466.] 

Hist.      '13,   c.    120,    §  9,   p.   466. 

ARTICLE   2. 
CONFORMATION   OF  CAREY  ACT   OPERATING  COMPANIES   TO   DISTRICT  SYSTEM. 

129:11.      Companies    with    numerous    stockholders:      Powers.      Any 

corporation  organized  and  existing  for  the  control  or  management  of  an 
irrigation  project  or  canal  system  constructed  and  operated  pursuant  to 
what  is  commonly  known  as  the  Carey  act  and  the  statutes  of  this  state 
accepting  the  provisions  of  such  act,  having  stockholders  numbering  more 
than  300,  shall  have  and  exercise  the  following  rights,  powers  and  privi- 
leges, in  addition  to  those  already  granted  and  existing: 

1.  To  divide  into  districts  the  territory  included  in  such  project  or 
system  and  to  change  from  time  to  time  the  number  and  boundaries  of 
such  districts. 

2.  To  elect  its  directors  from  such  districts  by  a  vote  in  which  all 
the  stockholders  of  the  corporation  may  participate,  determine  the  number 
of  directors  to  be  elected  from  each  district,  fix  their  terms  of  office  and 
prescribe  the  times  and  manner  of  choosing  their  successors. 

3.  To  hold  regular  annual  meetings  at  which  the  stockholders  who  are 
represented  in  person  or  by  proxy  shall  constitute  a  quorum  for  the  trans- 
action of  business  and  shall  have  the  power  by  a  majority  vote  of  the 
stock  so  represented  to  elect  directors  and  transact  any  other  business  of 
the  corporation  proper  to  be  done. 

4.  To  provide  for  the  appointment  of  an  executive  committee  from 
its  board  of  directors,  to  be  composed  of  not  less  than  one-half  of  the  entire 
number  of  directors.  Such  committee  shall  have  all  the  powers,  rights 
and  privileges  of  the  board  of  directors  and  may  meet  at  such  times  and 
places  as  the  by-laws  may  provide  or  the  board  of  directors  may  determine, 
and  the  acts  of  such  committee  shall  in  all  matters  be  valid  as  against  the 
corporation. 

5.  To  change  or  amend  its  articles  of  incorporation  or  by-laws  or 
adopt  new  articles  or  new  by-laws,  by  a  two-thirds  vote  of  the  stock  rep- 
resented, at  any  regular  meeting  of  the  stockholders,  or  at  any  special 
meeting  duly  called  for  that  purpose  in  accordance  with  the  provisions  of 
section  2724. 

6.  To  fix  the  aggregate  number  of  shares  of  stock  any  person  acting 
as  proxy  may  vote  for  others. 
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7.  To  prohibit  any  officer,  director,  manager  or  employee  of  the  cor- 
poration from  acting  as  proxy  for  any  other  person  at  any  meeting  of  the 
stockholders. 

8.  To  prescribe  by  its  articles  of  incorporation  or  bj^-laws  the  manner 
in  which  the  powers  given  by  law  shall  be  exercised.  ['17,  c.  46,  §  1,  p.  105.] 

Hist.     '17,  c.   46,   §  1,  p.   105. 

129:12.  Powers  vested  in  stockholders.  The  rights,  powers  and 
privileges  herein  created  and  granted  shall  vest  in  and  be  held  and  exer- 
cised by  the  stockholders  except  in  so  far  as  they  may  be  expressly  dele- 
gated to  the  directors  by  the  articles  of  incorporation  or  by-laws  of  the 
corporation.     ['17,  c.  46,  §  2,  p.  106.] 

Hist.      '17,   c.   46,    §  2,   p.    106. 

CHAPTER  130. 

TRANSFER  AND  LEASE  OF  CAREY  ACT  WATER  RIGHTS. 

130:1.  Right  to  transfer  recognized.  The  owner  of  any  land  to 
which  a  water  right  has  been  made  appurtenant  pursuant  to  the  provisions 
or  operation  of  the  act  of  congress  of  the  United  States  known  as  the  Carey 
act  may  transfer  such  water  right,  in  whole  or  in  part,  to  other  land  owned 
by  him  which  can  be  served  and  irrigated  by  the  same  irrigation  system, 
and  may,  by  sale  or  by  lease  for  a  period  not  exceeding  one  year,  transfer 
such  water  right  or  any  portion  thereof  to  another  for  use  upon  or  in 
connection  with  any  of  such  other  lands,  in  the  manner  and  on  the  con- 
ditions set  forth  in  this  chapter.     ['17,  c.  159,  §  1,  p.  484.] 

Hist.      "17,   c.   159,   §  1,   p.  484. 

130:2.      Instrument  of  conveyance:      Execution:      Recordation.     The 

transfer  of  a  water  right,  in  whole  or  in  part,  made  by  such  person  to 
other  lands  so  owned  by  him  shall  be  evidenced  by  a  written  instrument 
executed  and  acknowledged  by  such  person  as  other  conveyances  of  real 
estate,  reciting  therein  the  facts,  stating  the  amount  of  the  right  trans- 
ferred and  describing  the  land  from  which  and  the  land  to  which  the 
transfer  is  to  be  made,  and  the  transfer  of  a  water  right  or  any  portion 
thereof  from  one  person  to  another  shall  be  evidenced  by  a  written  in- 
strument containing  similar  recitals  and  executed  and  acknowledged  in 
like  manner  by  the  grantor  or  lessor. 

All  of  such  instruments  shall  be  recorded  in  the  office  of  the  county 
recorder  of  the  county  or  counties  where  the  land  is  situated  from  which 
such  right  is  transferred  and  also  in  the  office  of  the  county  recorder  of 
the  county  or  counties  where  the  land  is  situated  to  which  such  right  is 
transferred,  and  to  all  of  such  instruments  the  recording  acts  of  the  state 
shall  apply.     ['17,  c.  159,  §  2,  p.  484.] 

Hist.     '17,  c.  159,  §  2,  p.  484. 

130:3.  Transfer  referee:  Appointment  and  bond.  For  the  pur- 
pose of  carrying  out  the  provisions  of  this  chapter,  the  board  of  county 
commissioners  of  a  county  in  which  is  located  any  part  of  an  irrigation 
system  constructed  pursuant  to  the  Carey  act  shall  appoint  as  and  for  an 
irrigation  engineer  a  competent  person  who  is  versed  in  matters  pertain- 
ing to  the  use  of  water  for  irrigation  and  in  the  operation  of  canals  and 
ditches  for  such  use,  who  shall  hold  his  office  for  a  term  of  two  years, 
whose  duties  shall  be  as  herein  prescribed  and  who  shall  give  bond  in  the 
amount  of  $5000  for  the  faithfu]  performance  of  such  duties.  ['17,  c.  159, 
§  3,  p.  484.] 

Hist.      '17,   c.   159,    §  3,   p.   484. 
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130:4.  Consent  of  Carey  act  operating  company  to  transfer.  Be- 
fore the  transfer  of  a  water  right  shall  take  effect  under  this  chapter  a 
person  interested  therein  must  apply  to  the  board  of  directors  of  the  cor- 
poration operating  such  Carey  act  irrigation  system  for  consent  to  the 
making  of  such  transfer,  and  if  such  consent  is  given  a  resolution  showing 
the  same  and  the  extent  or  portion  of  the  right  to  be  transferred  shall  be 
adopted  by  said  board  and  a  copy  thereof,  with  proper  reference  to  the 
date  of  its  passage,  shall  be  incorporated  in  the  instrument  evidencing 
such  transfer,  and  upon  the  recording  of  such  instrument,  as  provided  in 
section  2  of  this  chapter,  such  transfer  shall  be  complete. 

Hist.     '17,  c.   159,   §  4,  p.  485  ;  reference  to  §  2  in- 
stead of  §  3,  an  obvious  error  in  the  original. 

130:5.  Duties  of  transfer  referee.  If  the  board  of  directors  of  the 
corporation  operating  such  Carey  act  system  shall  refuse  its  consent  to 
the  transfer  of  such  water  right,  a  written  application  for  permission  to 
make  the  same,  showing  the  description  of  the  land  from  which  and  of 
the  land  to  which  it  is  proposed  to  transfer  such  water  right  and  the 
amount  of  the  water  right  to  be  so  transferred  and  the  reasons  for  such 
transfer,  shall  be  presented  to  said  irrigation  engineer  who  shall  promptly 
make  investigation  of  the  matter  and  determine  whether  and  to  what 
extent  the  canal  system  and  the  other  water  users  thereunder  shall  be 
affected  or  prejudiced  if  such  transfer  is  allowed. 

If  said  irrigation  engineer  finds  that  such  transfer  of  water  right,  in 
the  manner  and  to  the  extent  applied  for,  will  not  be  prejudicial  to  said 
corporation  or  to  the  other  water  users  under  said  irrigation  system  he 
shall  issue  his  certificate  approving  the  transfer,  the  same  to  be  in  dupli- 
cate, one  part  of  which  shall  be  filed  with  the  secretary  of  such  corporation 
and  the  other  shall  be  delivered  to  the  persons  applying  for  such  transfer 
and  recorded  in  connection  with  the  instrument  of  conveyance  or  lease, 
and  if  he  find  that  such  transfer  should  be  made  only  upon  certain  terms 
and  conditions,  then  he  shall  prescribe  and  specify  the  terms  and  conditions 
upon  which  the  transfer  shall  be  allowed,  and  if  they  are  complied  with 
to  his  satisfaction,  he  shall  issue  his  certificate  to  that  effect,  the  same 
being  in  duplicate  as  herein  provided. 

If  said  irrigation  engineer  decides  against  such  transfer,  then  he  shall 
make  his  written  report,  giving  the  reasons  for  such  decision.  ['17,  c.  159, 
§  5,  p.  485.] 

Hist.     '17,  c.   159,   §  5,  p.  485. 

130:6.  Appeal  from  decision  of  transfer  referee,  If  any  person  or 
the  board  of  directors  of  such  Carey  act  corporation  shall  feel  aggrieved 
at  the  decision  of  said  irrigation  engineer,  an  appeal  may  be  taken  by 
such  person  or  board  to  the  district  court  of  the  county  within  which  the 
land  is  situated  from  which  it  is  proposed  to  transfer  the  water  right  by 
filing  with  the  clerk  of  said  court  the  written  application  so  made  to  said 
irrigation  engineer  and  his  report  thereon  with  a  written  statement  of 
the  appellant  giving  the  reasons  why  such  decision  should  not  stand,  and 
said  court  shall  make  determination  of  the  matter,  for  which  purpose  a 
jury  trial  may  be  had  at  the  discretion  of  the  court.  The  clerk  of  such 
court  shall  require  the  payment  of  a  fee  of  $5  for  the  docketing  of  such 
appeal. 

Hist.      '17,    c.    159,    §  6,    p.    486  ;    "discretion"    for 
"direction." 

130:7.  Compensation  of  transfer  referee.  For  his  services  in  pass- 
ing upon  an  application  for  the  transfer  of  a  water  right  under  this  chapter 
and  making  his  certificate  or  report  based  thereon  said  irrigation  engineer 

761 


130 :8  RECLAMATION 

shall  be  entitled  to  receive  from  the  applicant  the  sum  of  $10  for  each  day 
or  portion  thereof  necessarily  required  by  him  to  do  the  work  besides  his 
actual  and  necessary  expenses  incurred  in  connection  therewith,  but  shall 
receive  no  other  compensation.     ['17,  c.  159,  §  7,  p.  486.] 

Hist.     '17,  c.  159,  §  7,  p.  486. 

130:8.  Transfer  of  stock  certificates  evidencing  water  right.  When 
a  transfer  of  a  water  right  or  of  a  portion  thereof  is  made  effectual  under 
this  chapter  otherwise  than  by  lease  the  certificate  or  certificates  evidenc- 
ing the  ownership  thereof  shall  be  surrendered  to  the  corporation,  and  the 
officers  of  the  corporation  shall  issue  new  certificates  to  the  person  or  per- 
sons entitled  thereto,  specifying  the  land  or  lands  to  which  the  water  right 
is  appurtenant  after  such  transfer  and  the  amount  of  such  right  which 
is  appurtenant  to  any  of  said  lands.     ['17,  c.  159,  §  8,  p.  486.] 

Hist.     '17,  c.   159,  §  8,  p.  486. 

130:9.  Effect  of  lease  upon  appurtenancy.  A  lease  of  a  water  right 
or  of  a  portion  thereof  shall  not  change  the  appurtenancy  of  such  right, 
but  the  same  shall  remain  an  appurtenant  of  the  land  of  the  lessor,  subject 
only  to  the  rights  of  the  lessee  to  make  use  of  the  same.  ['17,  c.  159,  §  9, 
p.  486.] 

Hist.     '17,  c.   159,  §  9,  p.  486. 

130:10.  Rights  of  lien  holders  protected.  No  water  right  or  any 
portion  thereof  shall  be  transferred  from  one  tract  of  land  to  another 
under  the  provisions  of  this  chapter  where  there  is  a  valid  existing  mort- 
gage or  other  lien  or  incumbrance  on  the  land  to  which  such  water  right 
is  appurtenant  without  the  consent  of  the  holder  of  such  mortgage  or  other 
lien  or  incumbrance,  which  consent  shall  be  evidenced  by  an  instrument 
in  writing  executed  and  acknowledged  as  other  instruments  relating  to  the 
conveyance  of  real  estate.     ['17,  c.  159,  §  10,  p.  486.] 

Hist.     '17,  c.   159,   §  10,  p.  486. 

CHAPTER  131. 

STATE  COOPERATION  WITH  U.  S.  RECLAMATION  SERVICE. 

131:1.  Sales  under  government  irrigation  works.  Whenever  the 
United  States  shall,  through  its  proper  officers,  authorize  the  construction 
of  any  irrigation  works  in  this  state  under  the  provisions  of  the  reclama- 
tion act  of  June  17,  1902,  no  lands  belonging  to  the  state  whose  irrigation 
depends  upon  the  construction  of  such  works  shall,  after  such  authoriza- 
tion for  construction  shall  have  been  publicly  announced  or  communicated 
by  such  proper  officer  to  the  governor  of  the  state,  be  sold  except  in  con- 
formity with  the  classification  of  farm  units  by  the  United  States,  and  the 
title  to  such  lands  shall  not  pass  from  the  state,  until  the  applicant  there- 
for shall  have  fully  complied  with  the  provisions  of  the  laws  of  the  United 
States,  and  the  regulations  thereunder,  concerning  the  acquisition  of  the 
right  to  use  water  from  such  works,  and  shall  produce  the  evidence  thereof 
duly  issued.     ['05,  p.  373,  §  2.] 

Hist.     '05,  p.  373,   §  2,  reenacted  R.  C.  §  1583. 

131:2.  Same:  Limitation  of  time  to  apply  for  water.  In  all  con- 
tracts for  the  sale  of  lands,  hereafter  made,  the  irrigation  of  which  depends 
upon  the  construction  of  irrigation  works  under  the  provisions  of  the 
reclamation  act  of  June  17,  1902,  it  shall  be  provided  that  the  purchaser 
shall  apply  for  a  water  right  from  the  government  works,  and  subscribe 
such  lands  in  the  water  users  association  of  the  project  in  which  they  are 
located,  within  one  year  after  said  contract  of  purchase  is  made,  or  in  case 
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there  should  be  no  association,  at  the  time  of  the  sale  of  the  state  lands,  to 
which  such  subscription  can  be  made,  it  shall  be  provided  in  said  contract, 
that  such  application  and  subscription  shall  be  made  within  one  year  after 
such  association  is  formed,  and  upon  failure  of  the  purchaser  or  pur- 
chasers to  comply  with  the  provisions  of  this  section,  the  lands  so  pur- 
chased shall  revert  to  the  state  together  with  the  payment  or  payments 
made  thereon,  as  fully  and  completely  as  if  no  sale  had  ever  been  made. 
['09,  p.  70,  H.  B.  163.] 

Hist.      R.    C.    §  1583a,    enacted    '09,    p.    70,    H.    B.      • 
163. 

131  :3.  Contracts  with  federal  government  for  irrigation  of  state 
lands.  The  state  land  board  is  hereby  authorized  and  directed  on  behalf 
of  the  state  to  make  and  enter  into  suitable  contracts  with  the  secretary 
of  the  interior  to  provide  for  the  irrigation  of  state  lands  within  or  adja- 
cent to  the  national  irrigation  projects  constructed  or  to  be  constructed 
in  this  state  under  the  provisions  of  the  act  of  congress  of  June  17,  1902, 
known  as  the  reclamation  act,  and  to  provide  for  increasing  the  capacity 
of  the  irrigation  works  of  such  projects  and  extending  them  and  perfecting 
them  to  provide  for  the  irrigation  of  such  state  lands.  ['09,  p.  331,  H.  E. 
196,  §  1.] 

Hist.     '09,  p.  331,  H.  B.  196,  §  1. 

131 :4.  Continuing  appropriation  of  Carey  act  trust  fund.  The  funds 
accumulated  and  to  be  accumulated  under  the  provisions  of  section  1627 
are  hereby  appropriated  for  the  purpose  of  carrying  out  the  provisions 
of  such  contracts  between  the  state  land  board  and  the  secretary  of  the 
interior  and  for  making  the  payments  provided  for  therein :  Provided, 
That  no  obligations  shall  be  incurred  under  this  chapter  in  excess  of  the 
amount  available  in  said  fund.     ['09,  p.  331,  H.  B.  196,  §§  2,3.] 

Hist.     '09,  p.  331.  H.  B.   196,   §§  2,  3. 

131 :5.      Funds  expended  under  direction  of  secretary  of  the  interior. 

It  may  be  provided  in  such  contracts  that  the  fund  appropriated  herein 
may  be  used  under  the  direction  of  secretary  of  interior  to  supplement 
such  funds  as  may  be  available  for  this  purpose  from  the  national  recla- 
mation fund  under  the  act  of  congress  of  June  17,  1902,  for  the  irrigation 
of  said  state  lands.     ['09,  p.  331,  H.  B.  196,  §  4.] 

Hist.     '09,  p.   331,  H.  B.   196,   §  4. 

131:6.  Reimbursement  of  Carey  act  trust  fund.  Provision  shall  be 
made  for  the  collection  of  all  sums  expended  by  the  state  under  this  chap- 
ter and  their  return  to  the  state  in  not  to  exceed  10  annual  instalments, 
said  instalments  to  be  collected  and  returned  to  the  state  at  the  same  times 
and  in  similar  manner  as  may  be  provided  for  the  collection  of  the  instal- 
ments due  to  the  national  government.  Such  instalments  when  returned 
to  the  state  shall  constitute  a  trust  fund  in  the  hands  of  the  state  treasurer 
to  be  used  only  for  the  reclamation  of  other  arid  lands.  ['09,  o.  331,  H.  B. 
196,  §§  5,  6.]  " 

Hist.     '09,  p.  331,  H.   B.   196,  §§  5,  6. 
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CHAPTER  132. 

STATE  PARKS. 

132:1.  Withdrawal  of  lands  for  park  purposes.  Wherever  any  lands 
are  owned  by  the  state  of  Idaho,  bordering"  on  or  in  the  vicinity  of  any 
Jake,  waterfall,  spring  or  other  natural  curiosity,  the  state  board  of  land 
commissioners  may  withdraw  said  premises  from  sale.  If  in  the  opinion 
of  the  said  land  board  it  is  desirable,  the  said  lands  may  be  platted  into 
lots  and  blocks,  parks,  streets  and  public  places,  and  said  lots  and  blocks 
may  be  appraised  and  an  annual  rental  fixed  thereon.  No  lease  of  such 
premises  shall  be  made  for  a  longer  period  than  seven  years,  and  every 
lease  shall  specify  that  no  disorderly  house  shall  be  kept  on  the 
premises;  that  the  premises  shall  be  kept  in  good  condition,  and  that  no 
waste  shall  be  committed  thereon.  The  said  land  board  may  require  a 
bond  against  waste,  and  may  prescribe  additional  rules  and  regulations 
for  leasing  of  said  premises  for  the  use  thereof  and  for  construction  of 
buildings  or  other  improvements  thereon,  and  the  removal  thereof. 

Hist.      '07,    p.    311,    §1,    reenacted    R.    C.    §1639;        peculiarly   advantageous   location   retained   by   state: 
reference   to   saloon   omitted.  120:4. 

Cross   ref.      School   lands  in   U.   S.   reservations  of 

132:2.  Payette  Lake  park.  The  state  board  of  land  commissioners 
is  hereby  authorized  and  directed  to  withdraw  from  sale  and  set  aside 
for  the  purposes  of  a  public  park  for  a  period  of  20  years  from  and  after 
the  passage  and  approval  of  this  act  that  certain  tract  and  parcel  of  land 
situate  in  Valley  county,  state  of  Idaho,  known  and  described  as  follows : 

Lots  three  (3)  and  four  (4)  in  section  22,  township  19  north,  range  3 
east,  lots  one  (1),  two  (2),  three  (3),  four  (4),  five  (5),  six  (6),  seven 
(7),  eight  (8),  nine  (9)  and  the  northeast  quarter  (%)  of  the  northwest 
quarter  {V±)  of  section  27,  township  19  north,  range  3  east;  lots  one  (1), 
two  (2),  three  (3),  four  (4),  five  (5),  six  (6),  seven  (7),  eight  (8),  and 
the  southeast  quarter  (14)  of  the  southwest  quarter  (*4)  of  section  34, 
township  19  north,  range  3  east;  lots  one  (1),  two  (2)  and  three  (3)  in 
section  three  (3),  township  18  north,  range  3  east,  and  lot  one  (1)  in 
section  four  (4),  township  18  north,  range  3  east. 

Hist.  '09,  p.  145,  H.  B.  144  ;  "Valley"  for 
"Boise"  county.  Date  of  approval  of  act,  March 
13,    1909. 

132:3.  Shoshone  Falls  park.  The  following  described  land  is  dedi- 
cated and  shall  be  improved  and  maintained  as  a  state  park  for  the  free 
use  and  enjoyment  of  the  public : 

Lots  six  (6),  seven  (7),  eight  (8)  and  nine  (9),  and  the  southeast 
quarter  (J4)  of  the  southwest  quarter  (V^),  and  the  south  half  (V2)  of 
the  southeast  quarter  (y±)  of  section  thirty-six  (36),  in  township  nine 
(9)  south  of  range  seventeen  (17)  east  of  the  Boise  meridian. 

Hist.     Compiled  from  '09,  p.  402,  S.  B.  30,  §§  1,  2. 

132:4.  Same:  Improvements:  Maintenance.  All  improvements 
of  whatever  kind  placed  on  said  land  shall  belong  to  the  state  of  Idaho, 
and  it  shall  be  the  power  and  duty  of  the  board  of  county  commissioners 
of  said  Twin  Falls  county  to  make  suitable  provisions  for  the  care  and 
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preservation  thereof,  without  expense  to  the  state.      ['09,  p.  402,  S.  B. 
30,  §  8.] 

Hist.      '09,    p.    402,    S.    B.    30,    §  8.      Remainder   of 
act   now    obsolete. 

132:5.  Heyburn  park.  The  name  of  the  park  created  out  of  Coeur 
d'Alene  Indian  reservation  by  the  act  of  congress  of  April  30,  1908  (35 
Statutes  at  Large',  78),  shall  be  Heyburn  park,  said  park  being  described 
as  follows,  to  wit : 

Sections  one  (1),  two  (2)  and  twelve  (12),  township  forty-six  (46) 
north  of  range  four  (4)  west,  Boise  meridian;  sections  thirty-five  (35)  and 
thirty-six  (36),  township  forty-seven  (47)  north  of  range  four  (4)  west, 
Boise  meridian;  all  of  those  portions  of  sections  two  (2),  three  (3),  four 
(4),  five  (5),  six  (6),  seven  (7),  eight  (8),  nine  (9),  ten  (10J  and  eleven 
(11),  township  forty-six  (46)  north  of  range  three  (3)  west,  Boise 
meridian,  lying  south  and  west  of  the  Saint  Joe  river  in  said  township; 
all  of  those  portions  of  sections  thirty-one  (31)  and  thirty-two  (32),  town- 
ship forty-seven  (47)  north  of  range  three  (3)  west,  Boise  meridian,  lying 
south  and  west  of  the  Saint  Joe  river  in  said  township. 

Hist.      Compiled   from    '11,    c.    89,    §§  1,    2,    p.    335.  served    and    withdrawn    from    allotment    and    settle- 

The  remainder  of  §  1   is  now  obsolete.     A  prior  act,  ment,    and    the    secretary    of    the    interior    is    hereby 

'09,  p.  388,  H.   B.   186,  was  not  acted  upon  and  was  authorized   to   convey    any    part  thereof   to   the   state 

repealed  by  §  9  of  the  act  of   '11.  of  Idaho  to  be  maintained  by  said  state  as  a  public 

Heyburn    park    grant:      The    act    of    congress    re-  Park»    said   conveyance  to  be  made  for   such   consid- 

f erred    to    provides    that    certain    land    in    the    Coeur  eeration  and  ui.cn  such  terms  and  conditions  as  the 

d'Alene    Indian    reservation    (describing    it)     "is    re-  secretary    of   the   interior    shall   prescribe. 

132:6.      Same:     Board  of  control.    •  The  governor,  the  state  fish  and 
game  warden  and  a  commissioner  to  be  appointed  by  the  governor,  and 
who  shall  serve  without  any  other  or  further  compensation  than  his  actual 
and  necessary  expenses  when  traveling  in  the  discharge  of  his  duties,  and    /hv~        I ' 
who  may  be  removed  from  office  at  the  will  of  the  governor,  shall  consti-   "  ,,4* 
tute  and  be  a  board  of  control  of  said  park.     Said  board  of  control  shall     /  ' 
have  power  and  it  shall  be  its  duty  to  make  and  enforce  rules  and  regula- 
tions necessary  for  the  use  and  government  of  said  park  and  to  determine 
the  manner  and  provide  the  means  for  the  enforcement  of  said  rules  and 
regulations. 

Hist.     '11,  c.  89,  §  3,  p.  335  ;  "state  fish  and  game 
warden"    for   "game   warden." 

132:7.  Same:  Powers  of  board.  .The  said  board  of  control  is  au- 
thorized to  make  concessions  to  proper  and  desirable  parties  for  the  estab- 
lishment of  not  to  exceed  three  places  of  refreshment  and  entertainment 
within  the  said  park ;  also  to  make  concessions  to  parties  who  will  provide 
suitable  boating  facilities  upon  the  waters  within  said  park  under  such 
restrictions  as  to  use  and  compensation  for  use  as  said  board  of  control  cj 

may  determine:    Provided,  That  no  private  parties  shall  be  permitted  to/^^  £  \ 
construct  wharves  within  said  park.  4/7 

The  said  board  of  control  shall  also  have  full  authority  to  determine  f 
the  conditions  upon  which  leases,  concessions  and  privileges  shall  be 
granted,  subject  always  to  the  condition  that  the  park  shall  be  free  to 
public  use  and  the  enjoyment  of  all  the  people  without  discrimination  as 
to  race,  under  such  rules  and  regulations  as  are  to  be  provided  as  afore- 
said.    ['11,  c.  89,  §  4,  p.  335.] 

Hist.      '11,  c.  89,   §  4,  p.   335. 

132:8.  Same:  General  laws  applicable.  All  of  the  laws  of  the 
state  of  Idaho,  civil  and  criminal,  shall  be  applicable  to  said  park  and 
enforcible  within  the  boundaries  thereof  as  elsewhere.  ['11,  c.  89,  §  5, 
p.  336.] 

Hist.     '11,   c.   89,   §  5,  p.   336. 
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132:9.  Same:  Park  superintendent.  The  said  board  of  control 
shall  appoint  a  park  superintendent,  whose  duty  it  shall  be  to  enforce  the 
laws  of  the  state  of  Idaho  and  rules  and  regulations  provided  by  the  board 
of  control  within  said  park.  Said  superintendent  shall,  by  virtue  of  his 
office,  be  a  deputy  game  warden  and  shall  have  such  powers  and  perform 
such  duties  as  devolve  upon  deputy  game  wardens  under  the  laws  of  the 
state  of  Idaho.  His  compensation  shall  be  $1200  a  year,  to  be  paid  out  of 
the  fish  and  game  fund,  and  he  shall  give  a  bond  to  the  state  of  Idaho  for 
the  faithful  performance  of  his  duties  in  the  sum  to  be  fixed  by  the  board 
of  control.     ['11,  c.  89,  §  6,  p.  336.] 

Hist.      '11,   c.  89,   §  6,   p.   336. 

132:10.  Same:  Improvements:  Finances.  All  improvements 
within  said  park  shall  be  made  under  direction  of  the  board  of  control  and 
all  costs  of  such  improvements,  together  with  the  expense  of  maintaining 
and  governing  said  park  shall  be  paid  out  of  the  fish  and  game  fund,  and 
all  revenue  derived  from  said  park  shall  be  paid  into  said  fund,  ['11,  c. 
89,  §  7,  p.  336.] 

Hist.      '11,   c.   89,   §  7,   p.    336. 

132:11.  Lava  Hot  Springs.  The  state  land  board  shall  have  power 
to  lease  or  rent  any  buildings  erected  at  Lava  Hot  Springs  and  make  such 
rules  and  regulations  as  is  in  their  judgment  will  best  serve  the  interests 
of  the  general  public  in  obtaining  the  benefits  of  and  bathing  facilities  at 
said  springs,  and  shall  take  all  necessary  steps  to  care  for  and  protect  the 
property  of  the  state  in  connection  with  said  springs. 


Hist.  '13,  c.  49,  §  10,  p.  158  ;  phraseology  slightly 
changed  to  make  identification  clear  and  reference 
to  bathing  facilities  added  on  authority  of  §  1  of 
said  act.  The  act  was  a  special  one  providing  a 
bond  issue  of  $10,000  for  the  improvement  of  the 
springs.  This  and  the  following  section  are  the 
only  ones  which  can  properly  be  placed  in  the 
general    laws. 

Lava  Hot  Springs  grant:  The  act  by  which  Lava, 
Hot  Springs  was  granted  to  the  state  is   as  follows  : 

Chapter  1076 — An  act  to  grant  certain  lands  to 
the  state  of  Idaho. 


Be  it  enacted  by  the  senate  and  house  of  rep- 
resentatives of  the  United  States  of  America  In 
congress  assembled,  That  lots  7  and  8  in  section 
21,  the  northwest  quarter  of  the  southwest  quarter, 
and  lots  9  and  10  in  section  22,  all  in  township  9 
south,  range  38  east,  base  meridian,  in  the  state  of 
Idaho,  are  hereby  ceded,  granted,  relinquished  and 
conveyed  unto  the  said  state  of  Idaho,  to  be  held 
by  said  state  for  public  use  under  such  regulations 
as  said   state   may   prescribe. 

Approved   June    13,    1902.      32    St.   at  L.    330. 


132:12.  Same:  Finances.  All  moneys  received  from  such  leases, 
rents  or  other  sources  shall  be  paid  into  the  state  treasury  and  credited 
to  a  fund  to  be  known  as  the  Lava  Hot  Springs  fund ;  such  money  to  be 
used  in  the  care  and  improvement  of  such  hot  springs  when  authorized 
by  an  act  of  the  legislature.     ['13,  c.  49,  §  11,  p.  158.] 


Hist.  '13,  c.  49,  §  11,  p.  158.  The  funds  referred 
to  have  been  regularly  appropriated:  '15,  c.  159, 
part  of  §  1,  p.   348  ;  '17,  c.  70,  part  of   §  1,  p.  231. 
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CHAPTER  133. 
TAX  LAW. 

Note:  This  chapter  is  hased  upon  the  tax  law  as  rewritten  and  reenacted,  '13,  c.  58,  p.  173. 
So  many  changes  were  made  in  phraseology  and  arrangement  that  it  is  difficult  to  show  the 
connection  in  every  instance  with  the  old  law,  R.  C.  §  1643  et  sect.,  as  amended  by  '12,  c.  8,  p.  20, 
so  that  the  historical  notes  below  attempt  only  in  a  general  way  to  trace  the  new  law  to  their 
analogous  provisions  in  the  old. 

Legislative  power  over  taxation:  In  matters  of  taxation,  the  legislature  possesses  plenary  power, 
except  as  limited  or  restricted  by  the  constitution.  Aclcenbach  v.  Kincaid  (1914)  25  I.  768,  140 
P.  529  ;  Re  Kessler  (1915)  26  I.  764,  146  P.  113,  Ann.  Cas.  1917A  228,  L.  R.  A.  (N.  S.)   1915D  322. 

Tax  commission :  At  the  same  session  when  the  tax  law  was  revised,  a  tax  commission  was 
created,  '13,  c.  57,  p.  167.  While  the  act  was  held  constitutional,  it  was  also  held  in  effect  that 
the  power  of  the  commission  was  merely  recommendatory.  Blomquist  v.  Comrs.  of  Bannock  Co. 
(1913)   25  I.  284,  137  P.  174.     The  act  was  repealed  '15,  c.  30,  p.  85. 

ARTICLE   1. 
PROPERTY  SUBJECT  TO  TAXATION,  EXEMPTIONS,  DEFINITIONS,  LIENS. 

133:1.  All  property  subject  to  taxation.  All  property  within  the  jur- 
isdiction of  this  state,  not  expressly  exempted,  is  subiect  to  assessment  and 
taxation.     ['13,  c.  58,  §  1,  p.  174.]  ' 


within  the  meaning  of  this  section.     Erwin  v.  Hub- 
bard  (1894)    4  I.   170,  37   P.   274. 

Unpatented  land:  The  rule  generally  recognized 
by  the  courts  with  reference  to  the  taxation  of  lands 
for  which  patent  has  not  yet  issued  is  that  when 
payment  in  full  has  been  made  and  settlement  and 
improvement  has  been  had,  and  final  proof  thereof 
has  been  made,  and  the  proper  authorities  of  the 
interior  department  have  accepted  the  proof  and 
issued  a  final  receipt  to  that  effect,  it  operates  to 
transfer  such  an  equitable  estate  in  the  lands  to 
the  purchaser  and  settler  as  to  immediately  render 
the  land  liable  to  taxation,  although  the  legal  title 
is  still  held  by  the  United  States.  Bothwell  v.  Bing- 
ham Co..  (1913)  24  I.  125,  132  P.  972;  aff.  (1915) 
237  U.  S.  642,  35  S.  C.  R.  702,  59  L.  ed.  1157  ;  Arm- 
strong v.  Jarron  (1912)  21  I.  747,  125  P.  170;  In- 
dian Cove  Irr.  Dist.  v.  Prideaux  (1913)  25  I.  112, 
136  P.  618;  Cheney  v.  Minidoka  Co.  (1914)  26  I. 
471,    144  P.   343. 


Hist.      (See  R.  C.   §  1643)    '13,  c.  58,   §  1,  p.  174. 
Cross  ref.     Duplicate  taxation  prohibited:      Const. 
VII,   5. 

Cited:  Cleary  v.  Kincaid  (1913)  23  I.  789,  131 
P.   1117. 

Construction:  AH  statutes  pertaining  to  revenue 
are  to  be  construed  most  strictly  in  favor  of  the 
object  of  statute,  that  all  property  bear  its  equi- 
table share  of  taxes.  Lewis  v.  Christopher  (1917) 
30   I.    197,    163  P.  916. 

Imports:  Goods  shipped  into  the  state  are  tax- 
able as  soon  as  they  cease  to  be  property  in  transit. 
Parks  Bros.  &  Co.  v.  Nez  Perce  Co.  (1907)  13  I. 
298,  89  P.  949,  121  A.  S.  R.  261,  12  Ann.  Cas.  1113. 

Double  taxation :  The  assessment  of  a  taxpayer's 
property  in  one  county,  when  it  has  already  been 
assessed  in  another  county,  resulting  from  his  re- 
fusal to  furnish  the  assessor  with  a  statement  of 
his    property,    does    not    constitute    double    taxation 

133:2.  Assessable  value:  Lien  of  taxes.  All  real  and  personal 
property  subject  to  assessment  and  taxation  must  be  assessed  at  its  full 
cash  value  for  taxation  for  state,  county,  city,  town,  village,  school  district 
and  other  purposes,  under  the  provisions  of  this  chapter,  with  reference 
to  its  value  at  12  o'clock  meridian,  on  the  second  Monday  of  January 
in  the  year  in  which  such  taxes  are  levied,  and  all  taxes  levied  under  the 
provisions  of  this  chapter,  shall  be  a  lien  upon  the  property  assessed,  and 
a  lien  upon  any  other  property  of  the  owner  thereof,  and  all  taxes  levied 
upon  improvements  shall  be  a  lien  upon  the  land  upon  which  the  same 
stand,  except  as  otherwise  provided  in  this  chapter,  which  several  ljens 
attach  as  of  the  second  Monday  in  January  in  said  year,  and  shall  only  be 
discharged  by  the  payment,  cancellation  or  rebate  of  the  taxes  as  provided 
in  this  chapter.     [13,  c.  58,  §  2,  p.  174.] 

Hist.  (See  R.  C.  §1652;  '12,  c.  8,  §6,  p.  26) 
'13,  c.  58,  §  2,  p.  174. 

Cross  ref.  Value  defined:  133:9;  criteria  of  value: 
133:15. 

Cited:  Armstrong  v.  Jarron  (1912)  21  I.  747,  125 
P.  170;  Polak  v.  Mattson  (1912)  22  I.  727,  128  P.  89. 


Full  cash  value:  A  complaint  to  enjoin  a  tax 
collector  from  selling  property  to  satisfy  a  tax  levy 
on  the  ground  that  the  assessment  is  excessive,  must 


allege  the  full  cash  value  of  the  property  as  re- 
quired by  this  section,  and  it  is  not  sufficient  to 
state  the  fair  value  or  true  value  of  the  property, 
or  to  allege  that  other  property  of  similar  character 
in  the  same  vicinity  has  been  assessed  at  a  less 
valuation.  Humbird  Lumber  Co.  v.  Thompson  (1905) 
11  I.  614,  83  P.  941. 

A  county  assessor  is  required  to  assess  all  the 
taxable  property  of  his  county  at  its  full  cash  value ; 
he  has  no  authority  to  assess  it  otherwise  ;  no  agree- 
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rapidly,  but  some  such  arbitrary  arrangement  is 
indispensable.  Clearwater  Timber  Co.  v.  Nez  Perce 
Co.    (1907)    155  F.  633. 

The  status  for  taxation  purposes  of  property  with- 
in the  state  on  the  second  Monday  of  January  is 
fixed  as  of  that  date  for  the  year.  Its  subsequent 
transfer  can   not  alter   its  status.     lb. 

Lien  of  tax:  The  levy  of  a  tax  has  the  same  ef- 
fect as  a  judgment ;  it  becomes  a  lien  upon  the 
property,  which  can  be  divested  only  by  the  pay- 
ment of  the  tax  or  the  sale'  of  the  property.  Rice 
v.  Rock  (1914)    26  I.  552,   144  P.   786. 


ment  between  the  assessor  and  a  taxpayer,  as  to 
the  amount  at  which  property  shall  be  assessed,  can 
bind  the  board  of  equalization.  First  Nat.  Bk.  v. 
Washington   Co.    (1909)    17  I.   306,   314,   105  P.   1053. 

Value  of  equity  in  state  land:  Interest  subject 
to  taxation  of  purchaser  of  state  land  bears  same 
relation  to  full  cash  value  of  land  as  amount  actu- 
ally paid  bears  to  total  purchase  price.  Lewis  v. 
Christopher    (1917)    30    I.    197,    163   P.    916. 

Time  of  attaching  of  tax  lien:  Some  inequality 
necessarily  results  from  a  method  of  assessment 
which  fixes  the  value  and  ownership  of  property  as 
of    a   certain    day,    especially   where   values   fluctuate 

133:3.  Lien  of  personal  property  taxes.  All  taxes  levied  on  per- 
sonal property  shall  be  a  lien  upon  the  real  property  of  the  owner,  and  if 
the  owner  of  such  personal  property  is  a  partnership,  such  taxes  shall  be 
a  lien  upon  the  real  property  of  any  and  all  members  of  such  partnership, 
which  lien  or  liens  attach  as  of  the  second  Monday  of  January  in  the  year 
in  which  such  taxes  are  levied,  and  shall  only  be  discharged  by  the  pay- 
ment, cancellation  or  rebate  of  the  taxes  as  provided  in  this  chapter.  ['13, 
c.  58,  §  3,  p.  175.] 

Hist.      (See  R.   C.  §  1650)    '13,  c.  58,   §  3,  p.   175. 

Cross  ref.  Assessment  of  personal  property  which 
is  not  a  lien  on  real   estate:      133:146  et  seq. 


133:4.  Property  exempt  from  taxation.  The  property  listed  in  the 
following  sections  4a  to  4u,  inclusive,  is  exempt  from  taxation :  Provided, 
That  the  total  amount  of  all  exemptions  allowed  to  any  one  family  under 
sections  4d,  4g,  4h,  4i  and  4j  shall  not  exceed  $1000  :  And,  Provided  further, 
That  no  deduction  shall  be  made  in  the  assessment  of  the  shares  of  capital 
stock  of  any  corporation  or  association  for  exemptions  claimed  under  said 
sections. 


Hist.  (See  R.  C.  §  1644;  am.  '11,  c.  171,  p.  565; 
am.  '12,  c.  8,  S  1,  p.  21)  '13,  c.  58,  §  4,  p.  175,  re- 
enacted  '15,  c.  78,  p.  190  ;  slight  change  in  phrase- 
ology on  account  of  change  in  numbering  of  suc- 
ceeding sections. 

Cross  ref.  Legislature  may  provide  exemptions: 
Const.   VII,   5. 

Construction :  Courts  should  not,  by  technical  or 
strained  construction,  extend  the  exemptions  of 
property  from  taxation.  To  exempt  certain  private 
property  from  taxation  under  a  statute  making  all 
private  property  taxable,  the  exemption  must  be  in 
terms  so  specific  and  certain  as  to  admit  of  no 
doubt.     Salisbury  v.  Lane   (1900)   7  I.  370,  63  P.  383. 

While  statutes  granting  exemptions  from  taxation 
are  not  to  be  read  so  literally  as  to  thwart  their 
purpose  or  destroy  their  spirit,  as  a  general  rule 
they  are  to  be  construed  strictly,  and  substantial 
doubts  touching  their  meaning  and  scope  are  to  be 
resolved  in  favor  of  the  public.  Spokane  Valley 
L.   &   W.   Co.   v.  Kootenai  Co.    (1912)    199  F.   481. 

When     a    claim    of     exemption     from    taxation    is 


made,  the  person  claiming  it  must  be  able  to  point 
out  some  provision  of  law  plainly  giving  the  exemp- 
tion. Cheney  v.  Minidoka  Co.  (1914)  26  I.  471,  14 1 
P.    343. 

A  constitutional  or  statutory  exemption  from  taxa- 
tion applies  only  to  taxation  for  the  general  pur- 
poses of  government  and  does  not  relieve  from 
liability  for  local  assessments  for  municipal  anc! 
other  like  improvements.  Re  Drainage  Dist.  No.  1  ; 
Hurt  v.  Farmers'  Coop.  C.  Co.  (1916)  29  I.  377,  161 
P.   315. 

Period  of  exemption :  Property  within  the  state 
and  exempt  from  taxation  on  the  second  Monday  of 
January  is  exempt  for  the  entire  year.  Its  subse- 
quent transfer  can  not  deprive  it  of  this  exemption. 
Clearwater  Timber  Co.  v.  Nez  Perce  Co.  (1907) 
155  F.   633. 

Recovery  of  taxes  paid  on  exempt  property:  Taxes 
paid  under  protest  may  be  recovered  back  where  the 
assessment  was  illegally  made  on  exempt  property. 
Ida.   Irr.  Co.  v.   Lincoln  Co.    (1915)    28  I.  98,   152  P. 

1058. 


133:4a.  Same:  Public  property.  Property  belonging  to  the  United 
States,  this  state,  or  to  any  county  or  municipal  corporation  or  school  dis- 
trict within  this  state.     ['13,  c.  58,  §  4a,  p.  175.] 


Hist.  (See  R.  C.  §  1644,  subd.  1  ;  am.  '11,  c.  171, 
subd.  1,  p.  566  ;  am.  '12,  c.  8,  §  la,  p.  22)  '13,  c. 
58,  §-4a,  p.  175,  reenacted  '15,  c.  78,  subd.  a,  p.  190. 

Cross  ref.  Property  of  the  United  States,  the 
state,  counties  and  municipal  corporations  exempt 
from  taxation  :  Const.  VII,  4  ;  state  lands  are  ex- 
empt  from   taxation   while   the    title   remains   in   the 


state  but  the  value  of  the  purchaser's   interest  may 
be  taxed:      $  1586,    133:158. 

Tax  deed  to  exempt  property  ineffective:  Lands 
belonging  to  the  state  are  exempt  from  taxation,  so 
that  no  title  thereto  can  be  acquired  by  tax  deed. 
S.   v.    Stevenson,    6  I.    367,    55  P.   886. 

Unpatented  lands:      See  annotations  to   133:1. 


133:4b.  Same:  Church  property.  Property  belonging  to  any  re- 
ligious corporation  or  society  of  this  state,  used  exclusively  for  and  in  con- 
nection with  public  worship,  and  any  parsonage  belonging  to  such  cor- 
poration or  society  and  occupied  as  such.     ['13,  c.  58,  §  4b,  p.  175.] 


Hist.  (See  R.  C.  §  1644,  subd.  2;  am.  '11,  c.  171, 
subd.  2,  p.  566  ;  am.  '12,  c.  8,  §  lb,  p.  22)  '13,  c.  58, 
S  4b,  p.   175,   reenacted  '15,  c.  78,   subd.  b,  p.    190. 
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133:4c.  Same:  Property  of  charitable  organizations.  Property 
belonging  to  any  fraternal,  benevolent  or  charitable  corporation  or  society 
of  this  state,  used  exclusively  for  the  purposes  for  which  such  corporation 
or  society  was  organized.     ['13,  c.  58,  §  4c,  p.  175.] 

Hist.  (See  R.  C.  §  1644,.  subd.  3:  am.  '11.  c.  171, 
subd.  3,  p.  566;  am.  '12,  c.  8,  §  lc,  p.  22)  '13,  c.  58, 
$  4c,  p.   175,  reenacted  '15,  c.  78,  subd.  c,  p.   190. 

133:4d.  Same:  Property  of  widows,  orphans  and  veterans.  Prop- 
erty belonging  to  fatherless  children  under  the  age  of  18  years,  honorably 
discharged  soldiers  and  sailors  who  served  in  the  army  or  navy  of  the 
United  States  during  the  war  of  the  rebellion,  and  widows,  not  to  exceed 
the  amount  of  $1000  in  value  to  any  one  family,  when  the  total  valuation 
of  the  property  of  such  family  does  not  exceed  $5000  :  Provided,  That  such 
property  owner  or  owners  are  residents  of  this  state,  and  that  such  exemp- 
tion is  claimed  in  the  manner  provided  for  in  section  5  of  this  chapter. 
['13,  c.  58,  §  4d,  p.  175.] 

Hist.      (See  R.  C.   §  1644;  am.   '11,  c.   171,  subd.  4,  the  amount  fixed  by  statute.     O.  A.  G.  '05-06,  p.  123. 

p.    566  ;   am.    '12,   c.    8,    §  Id,,  p.    22)    '13,   c.    58,    §  4d,  The  person  exempt  is  entitled  to  the  full  amount 

p.   175,   reenacted   '15,   c.   78,   subd.  d,  p.    190.  of   tht  exemption   of   the   property   within    the    state. 

Residents:     The  word  "residents"  means  those  re-  notwithstanding    that   it    may   be    located    in    several 

siding   within   the   state    and   does  not  refer  to  resi-  counties.     O.  A.  G.    09-10,   p.   50. 

dents   of   the   county   wherein   the   property   lies.      O.  Widow:      A    widow,    within    the    meaning    of    this 

A.    G.    '11-12,   pp.    73,    77.  statute  is  a  woman    whose   husband  is  dead.     O.   A. 

A   widow   residing   in   Pocatello    is    entitled   to   her  G.   '13-14,  p.   42. 
exemption    on    property    situate    in    Lemhi    county    to 

133:4e.  Same:  Crops  and  trees.  Growing  crops,  fruits  and  nut- 
bearing  trees  and  grape  vines,  except  as  the  value  of  the  land  may  be  in- 
creased on  account  of  said  trees  and  vines  growing  thereon :  Provided, 
That  nothing  herein  contained  shall  be  construed  to  exempt  standing  tim- 
ber or  nursery  stock  under  this  section.     ['15,  c.  78,  subd.  e,  p.  190.] 

Hist.      (See  R.  C.   §  1644,  subd.  5;  am.  '11,  c.   171,  Cross   ref.      Exemption   of  forestry  tracts:    133:4u. 

subd.    5,    p.    566  ;   am.    '12,   c.    8,    §  le,    p.    22)    '13,    c. 
58,    §  4e,   p.   175  ;  am.   '15,  c.  78,   subd.  e,  p.   190. 

133 :4f.  Same:  Capital  stock.  Capital  stock  of  corporations  to  the 
amount  actuallv  invested  in  or  represented  by  property  which  has  been 
assessed.     ['13,  c.  58,  §  4f,  p.  175.] 

Hist.      (See   R.   C.    §  1644,    subd.   6;   am.    '11,   subd.  Cross   ref.      Capital    stock  of  banks:      133:173. 

6,  p.  566;  am.   '12,  c.  8,   §  If,  p.  22)    '13,   c.  58,  §  4f, 
p.    175,  reenacted  '15,  c.  78,   subd.  f,  p.   190. 

133:4g.  Same:  Private  libraries.  All  private  libraries  to  the 
amount  of  $400  in  value  when  the  value  thereof  does  not  exceed  $1000 : 
Provided,  That  the  owners  thereof  are  residents  of  this  state,  and  that 
such  exemptions  are  claimed  in  the  manner  provided  in  section  5  of  this 
chapter.     ['13,  c.  58,  §  4g,  p.  175.] 

Hist.  (See  R.  C.  §  1644,  subd.  7;  am.  '11,  c.  171, 
subd.  7,  p.  566;  am.  '12,  c.  8,  §  lg,  p.  22)  '13,  c. 
58,  §  4g,  p.  175,  reenacted  '15,  c.  78,  subd.  g,  p.  190. 

133:4h.  Same:  Surgical  and  scientific  instruments.  Surgical  and 
scientific  instruments  of  physicians,  surgeons  and  other  professional  men 
to  the  amount  of  $400  in  value  when  the  value  thereof  does  not  exceed 
$1000:  Provided,  That  the  owners  thereof  are  residents  of  this,  state,  and 
that  such  exemptions  are  claimed  in  the  manner  provided  for  in  section  5 
of  this  chapter.     ['13,  c.  58,  §  4h,  p.  176.] 

Hist.  '13,  c.  58,  S  4h,  p.  176,  reenacted  '15,  c.  78, 
subd.  h,  p.   191. 

133:4i.  Same:  Tools.  Tools  of  mechanics,  miners  and  prospectors, 
and  the  tools,  farming  implements  and  machinery  of  farmers,  including 
harness  and  wagons,  to  the  amount  of  $400  in  value  when  the  value  thereof 
does  not  exceed  $1000 :     Provided,  That  the  owners  thereof  are  residents 
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of  this  state,  and  that  such  exemptions  are  claimed  in  the  manner  provided 
for  in  section  5  of  this  chapter.     ['13,  c.  58,  §  4i,  p.  176.] 

Hist.      (See  R.  C.  g  1644,  subd.  8;  am.  '11,  c.   171.  .    ' 

subd.  8,  p.  566  ;  am.  '12,  c.  8,   §  lh,  p.  22)   '13,  c.  58, 
§  4i,  p.   176,   reenacted   '15,  c.   78,   subd.   i,  p.   191. 

133:4j.  Same:  Household  goods  and  paraphernalia.  Household 
goods  and  furniture,  sewing  machines,  musical  instruments,  wearing  ap- 
parel and  jewelry  in  actual  use  in  the  private  home  or  on  the  person  of 
the  owner,  to  the  amount  of  $400  in  value  when  the  value  thereof  does  not 
exceed  $1000 :  Provided,  That  the  owners  thereof  are  residents  of  this 
state,  and  that  such  exemptions  are  claimed  in  the  manner  provided  for  in 
section  5  of  this  chapter.     ['13,  c.  58,  §  4j,  p.  176.] 

Hist.  (See  R.  C.  §  1644,  subd.  8;  am.  '11,  c.  171. 
subd.  8,  p.  566  ;  am.  '12,  c  8,  S  lh,  p.  22)  "13,  c.  58, 
*  4j,  p.  176,  reenacted  '15,  c.  78,  subd.  j,  p.  191. 

133:4k.  Same:  Possessory  rights.  Possessore  rights  to  public  lands. 
[R.  C.  §  1644.] 


Hist.      R.    C.    §  1644,    subd.    9,    reenacted    '11,    subd. 
9,   p.   566,   reenacted   '12,   c.   8,   S  1,   subd.   i,   p.   22,  re- 


enacted    '13,    c.    58,    §  4,    subd.    k,    p.    176.    reenacted 
'15,   c.   78,   subd.   k,   p.    191. 


133:4  1.      Same:     Secured  credits.      All  dues  and  credits  secured  by 
mortgage,  trust  deed  or  other  liens. 

subd.  1,  p.  191.  Preposition  "by"  inserted  after 
"secured,"  apparently  omitted  in  '15,  through  cleri- 
cal error. 

Mining  claims  not  patented.     ['13, 


Hist.  R.  C.  §  1644,  subd.  10,  reenacted  "11,  c.  171, 
subd.  10,  p.  566,  reenacted  '12,  c.  8,  §  lj,  p.  23,  re- 
enacted  '13,  c.  58,    §4  1,  p.   176,  reenacted  '15,  c.  78, 

133:4m.      Same:      Mining  claims. 

c.  58,  §  4m,  p.  176.] 

Hist.  (See  R.  C.  S  1644,  subd.  11  ;  am.  '11,  c.  171, 
subd.  11,  p.  566;  am.  '12,  c.  8,  $  1,  subd.  k,  p.  23) 
'13,  c.  58,  §  4m,  p.  176,  reenacted  '15,  c.  78,  subd. 
m,  p.   191. 

Taxation  of  mining  claims:  As  long  as  the  title 
to  mines  and  mining  claims  remains  in  the  United 
States    government,    such    mines    and    mining    claims 


are  not  subject  to  local  taxation,  but  when  they 
cease  to  be  the  property  of  the  United  States,  when 
the  fee  has  passed  from  the  United  States  to  the 
citizen,  such  exemption  no  longer  exists  and  they 
are  subject  to  taxation.  (Sullivan,  J.  dissents.) 
Salisbury  v.   Lane   (1900)    7   I.   370,  63  P.   383. 

Cross  ref.     Taxation  of  profits  of  mines:  c.  135. 


133:4n.  Same:  Irrigation  works.  Irrigation  canals  and  ditches  and 
water  rights  appurtenant  thereto  when  no  water  is  sold  or  rented  from 
any  such  canal  or  ditch,  only  to  the  extent  that  the  water  conveyed  by  such 
canal  or  ditch  is  used  to  irrigate  lands  within  this  state :  Provided,  That 
in  case  any  water  be  sold  or  rented  from  any  such  canal  or  ditch  to  irrigate 
lands  within  this  state,  then,  and  in  that  event,  such  canal  or  ditch  shall 
be  assessed  for  taxation  to  the  extent  that  such  water  is  so  sold  or  rented. 


Hist.  '99,  p.  220,  H.  B.  99,  §  2,  reenacted  '01,  p. 
233.  H.  B.  190,  S2  (12),  reenacted  '07,  p.  176,  H. 
B.  84,  §2  (12),  reenacted  R.  C.  §1644,  subd.  12; 
am.  '11,  c.  171,  subd.  12,  p.  566;  am.  '12,  c.  8,  §  1  1, 
p.  23;  am.  '13,  c.  58,  §  4n,  p.  176,  reenacted  '15,  c. 
78,  subd.  n,  p.  191  ;  preposition  "to"  inserted  after 
"only,"   apparently  omitted  in  '15  through  error. 

Purpose:  Exemption  based  on  argument  that  the 
\  alue  of  the  irrigating  system  is  correctly  repre- 
sented in  the  enhancement  of  the  value  of  the  lands 
irrigated  therefrom  and  if  lands  are  fully  assessed 
the  public  revenues  are  not  affected  by  the  exemp- 
tion of  the  irrigating  canal.  Spokane  Valley  L.  & 
W.  Co.  v.   Kootenai   Co.   (1912)    199  F.  481. 

Exemption  a  question  of  fact:  Under  the  provi- 
sions of  this  statute  it  becomes  a  question  of  fact 
in  each  case  as  to  whether  or  not  a  canal  or  ditch 
or  water  right  is  taxable  in  whole  or  in  part  or  is 
entirely  exempt.  Swank  v.  Sweetwater  Irr.  etc.  Co. 
(1908)    15   I.   353,   98  P.   297. 

Application:  This  exemption  applies  to  irrigation 
works  owned  by  a  corporation  the  stockholders  of 
which  own  the  land  irrigated,  but  not  to  works  the 
ownership  of  which  is  retained  by  the  constructing 
corporation  which  sells  perpetual  rights  therefrom 
to   fixed   quantities   of   water   for   a   fixed    annual    as- 


sessment, with  the  right  in  the  corporation  to  dis- 
pose of  the  surplus.  Spokane  Valley  L.  &  W.  Co.  v. 
Kootenai   Co.    (1912)    199  F.   481. 

Different  classes:  It  was  the  legislative  intention 
to  place  ditches  and  canals  from  which  water  was 
sold  or  rented  in  one  class  and  those  from  which 
no  water  is  sold  or  rented  in  a  different  class.  Ida. 
Irr.   Co.   v.  Lincoln  Co.   (1915)   28  I.  98,   152  P.   1058. 

Exempt  water  rights  do  not  pass  on  tax  sale:  The 

sale  of  irrigated  lands  for  nonpayment  of  taxes 
does  not  carry  with  it  water  rights  thereon.  Ben- 
nett v.  Twin  Falls  North  Side  etc.  Co.  (1915)  27  I. 
643,   150  P.  336. 

Carey  act  irrigation  works:  A  construction  com- 
pany for  the  reclamation  of  arid  lands  under  the 
Carey  act  having  nothing  more  than  a  lien  on  the 
irrigation  works  to  cover  cost  of  construction,  is 
exempt  from  taxation  for  such  works.  A  Carey  act 
irrigation  system  is  not  taxable  upon  any  part  of 
its  system,  either  as  to  water  rights  sold  or  such  as 
remain  unsold.  Bennett  v.  Twin  Falls  North  Side 
etc.  Co.  (1915)  27  I.  643,  150  P.  336;  Ida.  Irr.  Co. 
v.  Lincoln  Co.  (1915)  28  I.  98,  152  P.  1058;  Twin 
Falls  Salmon  River  etc*  Co.  v.  Twin  Falls  Co.  (1916) 
231    F.    769. 


133:4o.      Same:     Charitable  hospitals.      Hospitals,  with  their  furni- 
ture and  equipment,  used  for  benevolent  purposes,  with  the  ground  appur- 
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tenant  thereto  and  used  therewith,  from  which  no  profit  is  derived.     ['13, 
c.  58,  §  4o,  p.  176.] 

Hist.  (See  R.  C.  §  1644,  subd.  2;  am.  '11,  c.  171, 
subd.  2,  p.  566;  am.  '12,  c.  8,  §  lb,  p.  22)  '13,  c.  58, 
S  4o,  p.   176  ;  '15,  c.  78,  subd.  o,  p.  191. 

133 :4p.  Same:  Charitable  schools.  All  property  used  exclusively 
for  school  or  educational  purposes,  from  which  no  profit  is  derived,  and 
all  property  from  which  no  profit  or  rental  is  derived  and  which  is  held 
or  used-  exclusively  for  endowment,  building  or  maintenance  purposes  of 
schools  or  educational  institutions.     ['15,  c.  78,  subd.  p,  p.  191.] 

Hisl.  (See  R.  C.  §  1644,  subd.  1  ;  am.  '11,  c.  171, 
subd.  1,  p.  566  ;  am,  '12,  c.  8,  §  la,  p.  22)  '13,  c.  58, 
5j  4p,   p.    176;  am.   '15.  c.  78,   subd.   p,   p.   191. 

133 :4q.  Same:  Cemeteries.  All  public  cemeteries.  ['13,  c.  58, 
§  4q,  p.  176.] 

Hist.  (See  R.  C.  §  1644,  subd.  2;  am.  '11,  c  171, 
subd  2,  p.  566  ;  am.  '12,  c.  8,  §  lb,  p.  22)  '13,  c.  58, 
§  4q,   p.   176,   reenacted  '15,   c.   78,   subd.  q,  p.   192. 

133:4r.  Same:  Cooperative  telephone  lines.  Cooperative  telephone 
lines  from  which  no  profit  is  derived,  or  upon  or  over  which  no  fees  or 
tolls  are  charged  or  collected.      ['13,  c.  58,  §  4r,  p.  176.] 

Hist.  '13,  c.  58,  S  4r,  p.  176,  reenacted  '15,  c.  78, 
subd.   r,   p.   192. 

133:4s.  Same:  Public  libraries.  All  public  libraries.  ['13,  c.  58, 
§  4s,  p.  177.] 

Hist.      (See   R.   C.   S  1644,   subd.   7;  am.   '11,   c.    171,  Cross  ref.     Public  libraries  exempt  from  taxation: 

subd.   7,   p.  566;  am.   '12,  c.  8,  §  lg,  p-.  22)    '13,  c.  58,         Const.   VII,   4. 
8  4s,  p.  177,  reenacted  '15,  c.  78,  subd.  s,  p.  192. 

133:4t.  Same:  Motor  vehicles.  Motor  vehicles  propertly  regis- 
tered and  for  which  the  required  fee  has  been  paid  under  the  provisions 
of  chapter  63. 

Hist.       Compiled     from     '15.     c.     64,     §  17,     p.     168  tional    grant    of    power    to    the    legislature    to    allow 

(63:19)    on    the    authority    of    Achenbach    v.    Kincaid  exemptions    from    taxation.      Achenbach    v.    Kincaid 

(1914)   25  I.   768,   140  P.  529.  (1914)    25   I.    768,    140   P.   529;   Re   Kessler    (1915)    26 

Constitutionality:      The  exemption   of   motor  vehi-  L  764>   146  P-   113,  L-  R-  A-  <N-  S)    !915D  322. 
cles    from    taxation    is    within    the    express    constitu- 

133:4u.  Same:  Forestry  tracts.  Forestry  tracts  under  the  provi- 
sions of  chapter  81,  section  5 :  Provided,  That  such  exemption  is  claimed 
in  the  manner  provided  in  section  5  of  this  chapter. 

Hist.      Compiled  from   '17,   c.    112,   p.   391. 

Cross  ref.  Exemption  of  nut-bearing  trees:   133. 4e. 

133:5.  Listing  of  exemptions:  Exemption  claims.  Property  ex- 
empted from  taxation  under  the  preceding  sections  of  this  chapter  shall 
not  be  listed  or  assessed,  except  property  exempted  under  sections  4d,  4g, 
4h,  4i,  4j  and  4u,  which  shall  be  listed  and  assessed  as  other  property,  and 
all  parties  claiming  exemptions  under  said  sections  shall,  on  or  before 
the  fourth  Monday  of  June  of  each  year,  or  on  the  day  of  assessment,  file 
with  the  assessor  sworn  claims  for  such  exemption  upon  blanks  to  be  fur- 
nished by  the  assessor  upon  demand,  setting  forth  all  the  facts  in  the 
matter  and  the  grounds  for  exemption  and  description  of  all  the  property 
affected,  and  the  assessor  must  deliver  such  sworn  claims  for  exemption 
to  the  clerk  of  the  board  of  county  commissioners  at  the  same  time  that 
he  delivers  to  said  clerk  the  completed  assessment  roll  in  which  such 
exempt  property  is  listed. 

Hist.      (See   R.    C.    §  1644a,   enacted    '12,   c.    8,    §  2,        lating    to    forestry    tracts    inserted    on    authority    of 
P.   23)    '13,  c.  58,  §5,  p.   177:  reference  to  §  4el,  re-        "17,   c.    112,    $6,   p.   392. 

133:6.  Real  property  defined.  Real  property  for  the  purposes  of 
taxation  shall  be  construed  to  include  land,  and  all  standing  timber  there- 
on, including  standing  timber  owned  separately  from  the  ownership  of 
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the  land  upon  which  the  same  may  stand,  and  all  buildings,  structures  and 
improvements,  or  other  fixtures  of  whatsoever  kind  on  land,  including 
water  ditches  constructed  for  mining,  manufacturing  or  irrigation  pur- 
poses, water  and  gas  mains,  wagon  and  turnpike  toll  roads,  and  toll 
bridges,  and  all  rights  and  privileges  thereto  belonging,  or  in  anywise 
appertaining,  all  quarries  and  fossils  in  and  under  the  land,  and  all  other 
property  which  the  law  defines,  or  the  courts  may  interpret,  declare  and 
hold  to  be  real  property  under  the  letter,  spirit,  intent  and  meaning  of  the 
law,  for  the  purposes  of  taxation.     ['13,  c.  58,  §  6,  p.  177.] 

Hist.      (See   R.    C.    §  1646,    subd.    2;   am.    '12,    c.    3, 
§  3b,   p.    24)    '13,    c.    58,    §  6,   p.    177. 

Cross    ref.      Property  to  be   defined    and    classified 
by  law:      Const.  VII,   3. 

Possessory   claim:      Improvements:      Construction: 

Under   the    revenue    act   of    1869    it   was   held   that   a 

133:7.  Personal  property  denned.  Personal  property  for  the  pur- 
poses of  taxation  shall  be  construed  to  embrace  and  include,  without  es- 
pecially defining  and  enumerating  it,  all  goods,  chattels,  stocks  and  bonds, 
equities  in  state  lands,  easements,  reservations,  and  all  other  matters  and 
things  of  whatsoever  kind,  name,  nature  or  description,  which  the  law  may 
define  or  the  courts  interpret,  declare  and  hold  to  be  personal  property 
under  the  letter,  spirit,  intent  and  meaning  of  the  law,  for  the  purposes 
of  taxation,  and  as  being  subject  to  the  laws  and  under  the  jurisdiction 
of  the  courts  of  this  state.     ['13,  c.  58,  §  7,  p.  177.] 


possessory  interest  in  a  claim  to  public  land  is  real 
estate  and  assessable  as  such,  but  the  buildings  and 
improvements  on  such  a  claim  are  personal  property 
and  can  not  be  assessed  as  real  estate.  People  v. 
Owyhee   Mining   Co.    (1871)    1   I.   409. 


Hist.  (See  R.  C  §  1646,  subd.  4,  reenacted  '12, 
c.   8,   g  3d,   p.  24)    '13,  c.   58,   §  7,   p.   177. 

Cross  ref.  Assessment  of  personal  property  gen- 
erally: 133:146  et  seq.  Assessment  of  equities  In 
state  lands:  133:158.  Improvements  on  public 
lands:  133:159.  Imports  and  merchandise  stock: 
133:160.  Live  stock:  133:161  et  seq.  Bank  stock: 
133:172   et    seq. 

Improvements:  Improvements  upon  lands  belong- 
ing to  the  United  States  are  not  real  estate  within 
the  meaning  of  the  revenue  act  of  the  territory,  and 
the    listing   of   such   improvements   as   real    estate   by 


an  assessor  is  fatal  to  the  assessment.      P.   v.   Owy- 
hee  L.   Co.    (1871)    1   I.   420. 

Land  purchased  from  state:  Under  former  law 
interest  in  state  land  was  real  estate  and  not  per- 
sonal property.  Lewis  v.  Christopher  (1917)  30  I. 
197,    163  P.  916. 

State  land  sold  on  instalments  can  not  be  sold 
for  taxes  so  long  as  title  remains  in  state,  but  in- 
terest of  certificate  holder  in  land  is  an  equitable 
interest  which  may  be  sold  for  delinquent  taxes. 
Purchaser  thereunder  would  be  entitled  to  continue 
payments  to  state  with   right  to  mature  contract.  lb. 


133:8.  Improvements  denned.  By  the  term  "improvements"  is 
meant  all  buildings,  structures,  fixtures  and  fences  erected  upon  or  affixed 
to  the  land,  and  all  fruit,  nut-bearing  and  ornamental  trees  or  vines  not  of 
natural  growth,  growing  upon  the  land,  except  nurserv  stock.  ['13,  c.  58, 
§  8,  p.  177.] 

Hist.      (See    R.    C.    §  1646,    subd.    3,    reenacted    '12. 
c.   8,    *  3c,   p.   24)    '13,   c.   58,   §  8,   p.   177. 

133:9.  Value  denned.  By  the  term  "value/'  "cash  value"  or  "full 
cash  value''  is  meant  the  value  at  which  the  property  would  be  taken  in 
payment  of  a  just  debt  due  from  a  solvent  debtor,  or  the  amount  the  prop- 
erty would  sell  for  at  a  voluntary  sale  made  in  the  ordinary  course  of  busi- 
ness, taken  into  consideration  its  earning  power  when  put  to  the  same 
uses  to  which  property  similarly  situated  is  applied.  ['13,  c.  58,  §  9,  p.  178.] 

Hist.      (See   R.    C.    §  1646,   subd.    5;   am.    '12,    c.    8, 
§  3e,  p.  24)    '13,  c.  58,   §  9,  p.   178. 

Cross   ref.     Criteria  of  value:      133:15. 

133:10.  Migratory  stock  denned.  By  the  term  "migratory  live 
stock"  is  meant  such  live  stock  as  is  kept,  driven  or  pastured,  or  suffered 
to  range  or  graze  for  periods  of  not  less  than  10  days,  in  more  than  one 
county  in  this  state  during  the  same  year.     ['13,  c.  58,  §10,  p.  178.] 

Hist.      '13,   c.   58,   §  10,   p.    178. 

133:11.  Operating  property  denned.  The  term  "operating  prop- 
erty" as  used  in  this  chapter  shall  include  all  franchises,  rights  of  way, 
roadbeds,  tracks,  terminals,  rolling  stock,  equipment,  power  stations, 
power  sites,  lands,  reservoirs,  generating  plants  and  substations,  all  im- 
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movable  or  movable  property  owned,  used  or  occupied  by,  or  operated  in 
connection  with  any  railroad,  or  telegraph,  telephone  or  electric  current 
transmission  line,  wholly  or  partly  within  this  state,  and  all  station 
grounds  and  all  superstructures  upon  the  rights  of  way  and  station 
grounds,  all  other  immovable  or  movable  property  used,  operated  or  occu- 
pied by  any  person  owning,  operating  or  constructing  anjr  line  or  railroad, 
or  telegraph,  telephone  or  electric  current  transmission  lines,  wholly  or 
partly  within  this  state,  and  reasonably  necessary  to  the  maintenance  and 
operation  of  such  road  or  line,  or  in  conducting  its  business,  and  shall 
include  all  title  and  interest  in  such  property,  as  owner,  lessee  or  other- 
wise.    ['13,  c.  58,  §  11,  p.  178.] 

Hist.     '13,  c.   58,  §  11,  p.   178. 

133:12.  Railroad  defined.  By  the  term  "railroad"  is  meant  every 
kind  of  railway,  whether  its  line  of  rails  or  tracks  be  at,  above  or  below 
the  surface  of  the  earth,  and  without  regard  to  the  kind  of  power  used 
in  moving  its  rolling  stock,  and  shall  be  considered  to  include  every  kind 
of  street  railwav,  suburban  railway,  or  interurban  railwav.  ['13,  c.  58, 
§  12,  p.  178.] 

Hist.     '13,  c.  58,  $  12,  p.   178. 

133:13.  Person  defined.  The  term  "person"  as  used  in  this  chapter 
includes  natural  persons,  partnerships,  firms,  associations  and  corpora- 
tions.    ['13,  c.  58,  §  13,  p.  178.] 

Hist.     '13,  c.  58,   $  13,  p.  178. 

ARTICLE   2. 
GENERAL    PROVISIONS    RELATING   TO   THE   ASSESSMENT    OF    PROPERTY. 

133:14.  Property  assessable  in  county.  All  property  shall  be  as- 
sessed by  the  assessor  of  the  county  in  which  it  is  situated,  except  as  in 
this  chapter  otherwise  provided.     ['13,  c.  58,  §  14,  p.  178.] 

Hist.     (See  R.  C.  §  1653)   '13,  c.  58,  §  14,  p.  178. 

133:15.  Criteria  of  value.  In  ascertaining  the  value  of  any  prop- 
erty the  assessor  shall  not  adopt  a  lower  or  different  standard  of  value 
because  the  same  is  to  serve  as  a  basis  of  taxation,  nor  shall  he  adopt  as  a 
criterion  any  value  or  price  for  which  the  property  would  sell  at  auction 
or  at  forced  sale,  or  in  the  aggregate  with  all  the  property  in  the  taxing 
district ;  nor,  on  the  other  hand,  shall  he  adopt  a  speculative  valuation,  or 
one  based  upon  sales  made  upon  the  basis  of  a  small  cash  payment  and 
instalments  payable  in  the  future,  but  he  shall  value  each  article  or  piece 
of  property  by  itself  and  at  such  sum  or  price  as  he  believes  the  same  to 
be  fairly  worth  in  money  at  the  time  such  assessment  is  made.  ['13,  c.  58, 
§  15,  p.  178.] 

Hist.     (See  R.  C.  §  1652;  '12,  c.  8,  §  6,  p.  26)   '13,        part  of  the   assessor  is  not  sufficient  to  warrant  In- 
c.  58,   §  15,  p.    178.  junctive    relief    against    a    sale    of    land    for    taxes 

Cross  ref.     Value  defined :  133 :9  ;  assessable  value  :        "umbird,  Lbr'    C°'    V"    ThomPson    <1905)    n    L    6l4* 
.00.9  83  P.   941. 

Assessor's    duty:      Under    existing    laws    the    duty  Piff*rent     ba?es    recognized:       Different    bases    of 

of    assessing    property   for   taxation    devolves    exclus-        valuation  for  the  purposes  of  taxation  and  for  rate 

ively    upon    the    assessor.      Blomquist    v.    Co.    Comrs.        making  purposes  are  uniformly  recognized       North- 

mqi9\   oc  t    984     19.7   P     17a  west    L-    &    w-    Co.    v.    Alexander    (1916)    29    I.    557, 

U»JoJ    **  a.   ^34,   iai    r.   114.  lg0  p    n06 

Assessor's   agreement   with   taxpayer  not   binding:  rt 

The   county    assessor    has   no   power   or    authority   to  Owner  s   estimate   not    binding:        The    assessor   Is 

hind  the  county  or  its  board  of  equalization  by  any  not  bound  *>y  tbe  valuation  placed  upon  real  or  per- 

agreement  he  may  make  or  enter  into  with  the  tax-  s™^  P7/le7r,ty  by  tbe  °wner  thereof-     P    v-  Owyhe6 

payer  as  to  the  valuation  to  be  placed  upon  any  spe-  M-   (-/°-    (1871)    1   1.   409. 

cific  property,  or  the  waiver  of  deductions  and  ex-  Owner  must  disclose  value  in  court:  A  taxpayer 
emptions.  He  is  required  to  assess  all  the  taxable  can  not  question  the  assessor's  valuation  withoui 
property  of  his  county  at  its  full  cash  value,  and  stating  under  oath  the  full  cash  value  of  the  prop- 
has  no  authority  to  assess  it  otherwise.  First  Nat.  erty.  Humbird  L.  Co.  v.  Thompson  (1905)  11  t. 
Bk.  v.  Washington  Co.  (1909)  17  I.  306,  105  P.  1053.  614,   83  P.   941. 

Comparative     values:       An    allegation    that    other  Unreasonable    valuation:      A    valuation    is    neces- 

property  of   similar  character   and   value    in    the    vi-  sarily   fraudulent   where    it   is    so   unreasonable    that 

cinity  or  county   has  been  assessed   at  a   less   valua-  the    assessor   must   have   known    that   it   was   wrong, 

tion    than   that   of    plaintiffs    without    any    allegation  N.    P.    Ry.    v.    Clearwater   Co.    (1914)    26   I.    455,    144 

of  fraud,   oppression   or   want  of   good   faith   on   the  P.    1. 
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133:16.  Taxpayer's  statement.  The  assessor  shall  call  at  the  office, 
place  of  business  or  residence  of  each  person  required  by  this  chapter  to 
list  property,  if  such  person  is  a  resident  of  the  county,  and  shall  require 
such  person  to  make  a  correct  taxpayer's  statement  of  such  property,  in 
accordance  with  the  provisions  of  this  chapter;  and  every  person  so  re- 
quired shall  enter  a  true  and  correct  statement  of  such  property  and  the 
ownership  thereof  in  the  form  prescribed,  which  statement  shall  be  signed 
and  verified  by  the  oath  of  the  person  listing  such  property,  and  shall  be 
delivered  to  the  assessor,  who  shall  thereupon  determine  the  value  of  such 
property  and  enter  the  same  on  the  assessment  roll :  Provided,  That  if 
for  any  reason  the  assessor  shall  fail  to  visit  any  such  person,  said  failure 
shall  not  impair  or  invalidate  such  assessment,  but  any  wilful  failure  of 
the  assessor  to  obtain  such  taxpayer's  statement  on  any  other  ground  than 
the  absence  or  sickness  of  such  person,  or  the  refusal  of  such  person  to 
make  the  required  statement,  shall  be  deemed  malfeasance  in  office  and 
ground  for  the  removal  of  the  assessor  from  office.  ['13,  c.  58,  §  16,  p.  179.] 

Hist.     (See  R.  C.  §  1682)   '13,  c.  58,  §  16,  p.  179.  to  enjoin  the  collection  of  the  tax  will  thereafter  be 
Cross   ref.      Refusal    to   list  property   a    misdemea-  estopped  to  deny  the  ownership  of  the  property.     In- 
nor-      ij  6979  ,and   L-   etc-    Co-    v-   Thompson    (1905)    11   I.    508,    83 
'     I            "            .       „,.    ,        „             XT       „            _  P.   933,    114   A.   S.  R.  274,   7  Ann.   Cas.  862. 
Cited:      Clearwater  Timber   Co.   v.    Nez   Perce   Co. 
(1907)    155   F.   633.  Necessity   of  statement:      It  is  not  necessary  to  a 
_.    .        ,                     „.                    .                            ,  ,      ,.  .  valid  assessment  that  the   sworn  statement  provided 
Duty  of  owner:     The  owner  is  not  required  to  list  for  in  this  section  be  demanded  by  the  assesSor,  or 
the    property    under    the    appropriate    heads    in    the  that  the          gon   assessed  give  such  statement  or  re- 
assessment roll    and  he  is  not  precluded  from  ques-  fuse  to  do   so       Cooperative   Savings    &    Loan   Assn. 
l!0rimiLthe  valldilty  of  the  assessment  on  the  ground  v    Green    (1897)    5  j    6gl     51  p    770 
that    the    property    was    not    properly    described    and 

listed  in  the   assessment  roll.     P.  v.   Owyhee  M.  Co.  Refusal    to   give    statement:      A   taxpayer  who   re- 

(1871)    1   I.  409.  fuses    or    neglects    after   demand    to    furnish    the    as- 

_,     '         ,    .                                  ^ir,                                     ,  sessor  the  statement  required  by  this  section  can  not 

Estoppel    by    statement:      Where    a    taxpayer    has  maintain    an    action    against  the   assessor   to   recover 

furnished  the  assessor   with   a  statement  of  his   real  taxeg    collected    on    cattle    assessed    by    the    assessor 

property   and  the   assessor,    relying   thereon,   has   as-  which  had  a]go  been  assessed  in  another  county.  Er- 

sessed    the    property    therein    described    against    the  win  v    Hubbard   (1894)   4  I.   170,  37  P.  274. 
person  furnishing  the  list,  such  person   in  an  action 

133:17.  Same:  By  whom  property  listed.  All  property  required 
to  be  listed  and  assessed  under  the  provisions  of  this  chapter  shall  be 
listed  by  the  owner  or  his  agent,  except  as  hereinafter  provided : 

1.  The.  property  of  a  minor  shall  be  listed  by  his  guardian,  or  by  the 
person  having  such  property  in  charge. 

2.  The  property  of  an  idiot,  insane  or  incompetent  person,  by  the 
person  having  charge  of  such  property. 

3.  The  property  of  a  person  for  whose  benefit  it  is  held  in  trust,  by 
the  trustee. 

4.  The  property  belonging  to  the  estate  of  a  deceased  person,  by  the 
executor  or  administrator. 

5.  The  property  of  a  person  or  corporation  whose  assets  are  in  the 
hands  of  a  receiver,  by  the  receiver  or  his  agent. 

6.  The  property  of  a  corporation,  by  the  president,  secretary,  cashier 
or  other  proper  agent  or  officer  thereof. 

7.  The  property  of  a  firm,  partnership,  association  or  company,  by 
a  partner  or  agent. 

8.  Property  in  litigation  in  possession  of  a  receiver,  or  of  any  county 
officer,  or  officer  of  a  court,  by  the  custodian  thereof.  ['13,  c.  58,  §  17, 
p.  179.] 

Hist.      '13,  c.  58,   §  17,  p.   179".  unless   the   owner   demands   that   the   assessor   assess 

Assessment    of    contiguous    lots:      Two    contiguous        V^o^-TY^6'^   r>C°£?,fratiVe  **-'  AsSn'  V>  Gre6n 
town    lots    owned    by    the    same    individual    may    be         1 189')    &  A-  bbo,   51  f.    I  /U. 
jointly  assessed  and  one  valuation  fixed  for  the  two 

133:18.  Assessment  against  property  in  name  of  trustee.  When- 
ever property  is  listed  by,  or  assessed  to  any  person  in  a  representative 
capacity,  his  representative  designation  must  be  added  to  his  name,  and 
the  assessment  of  such  property  must  be  entered  upon  the  assessment  roll 
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separate  and  apart  from  any  individual  assessment  of  such  person.     ['13, 
c.  58,  §  18,  §  180.] 

Hist.     (See  R.  C.  §  1670)   '13,  c.  58,  §  18,  p.  180. 

133:19.  Unknown  owner.  If  the  ownership  of  any  property  is  not 
known,  such  property  must  be  assessed  in  the  name  of  unknown  owner. 
['13,  c.  58,  §  19,  p.  180.] 

Hist.     (See  R.  C.  §  1690)   '13,  c.  58,   §  19,  p.  180. 

133:20.  Subsequent  assessment  of  property  concealed.  Any  prop- 
erty, wilfully  concealed,  removed,  transferred,  misrepresented,  or  not  listed 
by  the  owner,  or  the  agent  or  representative  of  the  owner,  to  evade  taxa- 
tion for  the  current  year,  or  in  any  preceding  year  or  years,  must  upon 
discovery  be  assessed  at  three  times  its  value  for  each  year  such  property 
has  escaped  assessment,  and  the  assessment  so  made  must  not  be  reduced 
by  the  board  of  county  commissioners.     ['13,  c.  58,  §  20,  p.  180.] 

Hist.      (See   R.    C.    §§  1680,    1681)    '13,    c.    58,    §  20, 
p.   180. 

133:21.  Notice  to  absent  owner  to  make  statement.  If  any  person 
required  by  this  chapter  to  list  property  shall  be  sick  or  absent  when  the 
assessor  calls  for  a  taxpayer's  statement  of  such  property,  or  if  such  per- 
son is  not  a  resident  of  the  county,  the  assessor  shall  leave  at  the  office, 
place  of  business  or  residence  of  such  person,  or  mail  to  such  person  at 
his  last  known  post  office  address,  a  blank  taxpayer's  statement  and  a  writ- 
ten or  printed  notice  requiring  such  person  to  make  out  and  deliver  to  the 
assessor,  on  or  before  some  day  named  therein,  a  statement  required  by 
this  chapter.  If  such  person  fails  to  make  out  and  deliver  such  statement 
as  required,  the  assessor  may  list  and  assess  such  property  according  to 
his  best  judgment  and  information. 

Hist.     '13,  c.  58,  §  21,  p.   180  ;  "failed"  changed  to        tain  an  action  against  the  assessor  to  recover  excess 
"fails,"  obvious  error.  taxes.        Erwin    v.    Hubbard    (1894)    4    I.    170,    37    P. 

974 
Failure    to    furnish    statement:      A    taxpayer    who        *'*■ 

fails  to  furnish  the  proper  statement  can  not  main- 

133:22.  Authority  of  assessor  to  administer  oaths:  Penalty  for 
false  statement.  The  assessor  is  hereby  authorized  to  administer  oaths 
to  all  persons  who,  under  the  provisions  of  this  chapter,  may  be  required 
to  swear,  and  he  may  examine  under  oath  am7  person  who  is  required 
under  the  provisions  of  this  chapter  to  list  property,  concerning  the 
amount  and  value  of  such  property,  and  he  may  examine  under  oath  any 
person  whom  he  may  suppose  to  have  knowledge  of  the  amount  or  value 
of  the  property  of  any  person  refusing  to  list  such  property  or  to  verify 
such  list  as  provided  by  law,  or  whenever  the  assessor  shall  be  of  the 
opinion  that  the  person  listing  property  for  himself  or  for  any  other  person 
has  not  made  a  complete  list  of  such  property.  If  any  person  shall  refuse 
to  answer  under  oath  any  question  asked  of  him  by  the  assessor  concerning 
the  amount  and  value  of  the  property  required  to  be  listed  by  him,  and  a 
full  discovery  make,  the  assessor  may  list  and  assess  such  property  accord- 
ing to  his  best  judgment  and  information.  Any  person  making  a  false  list, 
schedule  or  statement  under  oath  shall  be  guilty  of  perjury.  ['13,  c.  58, 
§  22,  p.  180.] 

Hist.   (See  R.  C.  §§  1687-8)   '13,  c.  58,   §  22,  p.  180. 
Cross  ref .  Refusal  to  list  property  a  misdemeanor : 

fc  6979. 

133:23.  Duty  of  assessor  to  note  neglect  or  evasion.  The  assessor 
shall  note  after  entry  of  the  property  in  the  assessment  roll,  all  cases  where 
the  owner,  agent  or  other  person  required  by  this  chapter  to  list  property 
was,  at  the  time  of  assessment,  either  absent,  sick,  or  not  a  resident  of  the 
county,  and  all  cases  where  any  person  has  refused  or  failed  to  make  the 
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sworn  taxpayer's  statement  required  of  him,  or  refused  to  answer  any 
question  asked  of  him  by  the  assessor  in  reference  to  the  assessment  of 
property  required  to  be  listed  by  him,  and  all  cases  where  the  owner  of 
the  property,  or  his  agent  or  representative,  has  wilfully  concealed,  re- 
moved, transferred,  misrepresented  or  failed  to  list  such  property  for  the 
purpose  of  evading  taxation.     ['13,  c.  58,  §  23,  p.  181.] 

Hist.     '13,  c.  58,  §  23,  p.  181. 

133:24.  Property  in  another  county.  Whenever  a  taxpayer's  state- 
ment discloses  property  having  a  situs  for  purposes  of  taxation  in  another 
county  in  this  state,  the  assessor  must  immediately  make  a  copy  of  that 
portion  of  such  statement  for  each  county  in  which  such  property  is  situ- 
ated, and  transmit  the  same  by  mail  to  the  assessor  of  the  proper  county, 
who  must  upon  receipt  of  such  copy,  assess  such  property  therein,  unless 
the  same  is  then  assessed.  The  assessor  shall  strike  out  from  the  original 
statement  all  property  so  disclosed  as  having  a  situs  in  another  county  and 
shall  assess  only  the  balance  of  the  propertv  in  his  county.  ['13,  c.  58, 
§  24,  p.  181.] 

Hist.     (See  R.  C.  §  1691)   '13,  c.  58,  §  24,  p.  181. 

133:25.  Form  of  taxpayer's  statement.  The  taxpayer's  statement 
required  under  the  provisions  of  this  chapter  shall  be  made  with  a  carbon 
duplicate,  which  duplicate  must  be  delivered  to  such  taxpayer,  or  to  his 
agent  or  representative,  or  mailed  to  the  taxpayer,  or  to  his  agent  or  rep- 
resentative, at  his  last  known  post  office  address.  The  original  and  dupli- 
cate statements  must  contain  notices  of  all  meetings  of  the  board  of  county 
commissioners  prescribed  by  this  chapter  for  the  purposes  of  equalizing 
assessments  and  allowing  exemptions  and  rebates,  which  statements  shall 
be  substantially  in  the  following  form :  Provided,  That  any  additional 
or  other  data  or  information  required  must  be  shown  thereon.  ['13,  c.  58, 
§  25,  p.  181.] 

Hist.     (See  R.  C.  §§  1684-5)  '13,  c.  58,  §  25,  p.  181.        to  M5,  c.  51,   S  1,  P-  138   (133:55)   and  '17,  c.  55,   §  1, 
Dates   of   equalization    meetings  changed   to   conform        subd.    179,   p.    140    (133:179). 

[See  Insert.] 
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ASSESSMENT  133 :32 

133:26.  Corrected  statement  to  be  mailed  lo  taxpayer.  In  case  any 
change  or  correction  is  made  by  the  assessor  in  the  assessment  as  orig- 
inally made  and  shown  in  the  original  taxpayer's  statement,  a  corrected 
statement  of  such  assessment  must  immediately  be  delivered  or  mailed 
to  such  taxpayer,  or  his  agent  or  representative.     ['13,  c.  58,  §  26,  p.  181.] 

Hist.     *13,  c.   58,   §  26,  p.   181. 

133:27.  Penalty  for  undervaluation  by  assessor.  If  any  assessor 
shall  wilfully  or  knowingly  list,  or  assess,  or  shall  suffer  to  be  listed,  or 
assessed,  or  entered  upon  any  assessment  roll  of  his  county,  any  property, 
real  or  personal,  at  an  amount  or  value  less  than  its  full  cash  value,  or  in 
excess  of  its  cash  value,  he  shall  be  and  is  hereby  declared  to  be  guilty  of 
a  misdemeanor,  and  upon  conviction  therefor,  shall  be  fined  in  any  sum 
not  less  than  $100  nor  more  than  $300  for  each  offense,  to  be  recovered 
upon  his  official  bond  for  the  use  of  the  county.     ['13,  c.  58.  §  27,  p.  182.] 

Hist.  (See  R.  C.  §  1815,  which  was  repealed  '12, 
c.  8,   §  12,  c.  31)    '13,  c.  58,  §  27,  p.  182. 

133:28.  Same:  Duty  of  prosecuting  attorneys.  It  is  hereby  made 
the  duty  of  the  prosecuting  attorney  of  each  county,  upon  information  of 
any  taxpayer  in  his  county,  corroborated  by  one  reputable  witness,  to 
prosecute  all  violations  of  law  referred  to  in  the  preceding  section,  and  if 
he  shall  fail  to  prosecute  such  violations  of  the  law  upon  such  information, 
he  is  hereby  declared  to  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  less  than  $100  nor  more  than  $300 
for  each  offense,  to  be  recovered  upon  his  official  bond  for  the  use  of  the 
county. 

Hist.  (See  R.  C.  §  1816,  which  was  repealed  '12, 
c.  8,  S  12,  p.  31)  '13,  c.  58,  §  28,  p.  182;  "prosecut- 
ing attorney"  for   "county  attorney." 

133:29.  Double  taxation  prohibited.  Property  which  has  been  as- 
sessed -for  taxation  in  any  county  in  this  state  shall  not  be  again  assessed 
for  taxation  for  the  same  purposes  in  any  other  county  in  this  state  for  the 
same  year,  except  migratory  live  stock,  which  shall  be  assessed  as  in  this 
chapter  provided.     ['13,  c.  58,  §  29,  p.  182.] 

Hist.     '13,  c.  58,  §  29,  p.   182.  termine  what  part  of  the  taxes  are  valid  and  there 

Cross  ref .     Duplicate  taxation  prohibited :     Const.  WOUJd+uaTefu    t0  haveJ>een  a  dou,ble  assessment,  ex- 

VII,  5;  assessment  of  migratory  live  stock:   133:161.  cep*    tbat    tbe    Pro^rty    was    not    assessed    for    one 

'      '  &  J  year,    the    entire    assessment   will    be    held   void,    and 

Double    assessment:      Where    an    assessment    is    so  no  title  can  be  conveyed  under  the  sale  thereunder. 

indefinite  and  uncertain  that  it  is  impossible  to  de-  Meserole  v.  Whitney   (1912)   22  I.   543,    127  P.  553. 

133:30.  Property  of  public  carriers.  The  property  of  express,  trans- 
portation and  stage  companies,  except  as  in  this  chapter  otherwise  pro- 
vided, shall  be  assessed  in  the  county  where  the  same  is  situated  or  where 
the  same  is  usually  kept.     ['13,  c.  58,  §  30,  p.  182.] 

Hist.      '13,  c.   58,   *  30,  p.   182. 

133:31.  Ferries  and  toll  bridges.  Ferries  and  toll  bridges  shall  be 
assessed  in  the  county  where  the  tolls  are  collected.  ['13,  c.  58,  §  31,  p.  182.] 

Hist.     (See  R.  C.  §  1675)   '13,  c.  58,  §  31,  p.  182. 

133:32.  Disputes  as  to  situs  of  property  for  taxation.  In  all  ques- 
tions which  may  arise  as  to  the  proper  place  to  list  and  assess  property, 
or  where  the  same  can  not  be  listed  or  assessed  as  stated  in  this  chapter, 
if  between  two  or  more  places  in  the  same  county,  the  place  for  listing  and 
assessing  the  same  shall  be  determined  and  fixed  by  the  board  of  county 
commissioners,  and  if  between  two  or  more  counties,  or  different  places  in 
two  or  more  counties,  the  place  for  listing  and  assessing  the  same  shall  be 
determined  and  fixed  by  the  state  board  of  equalization,  and  when  fixed  in 
either  case  shall  be  as  binding  as  if  fixed  by  this  chapter.  ['13,  c.  58.  §  32, 
p.  182.] 

Hist.     '13,  c.  58,  §  32,  p.  182.  either  of  two  counties  in  a  disputed  or  doubtful  dis- 

Power    of    legislature:      The    legislature    may    pro-        trict-     p-   v-   Wilkerson    (1876)    1   I.  619. 
vide   for   the   assessment   and   collection    of   taxes   by 
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133:33.  Description  of  property.  In  all  proceedings  relating  to 
the  assessment  of  property  for  taxes,  or  the  levy  and  collection  of 
taxes,  it  shall  be  sufficient  to  designate  the  amount  of  taxes  and  the 
amount,  value  and  description  of  property  by  tax  number,  initial  letters, 
abbreviations,  figures,  fractions  and  exponents:  Provided,  That  such 
designations  must  be  sufficiently  plain  to  clearly  set  forth  the  amount  of 
taxes  and  the  amount,  value  and  description  of  the  property:  And,  Pro- 
vided further,  That  all  property  which  has  been  sold  for  taxes  must  be 
fully  and  accurately  described  in  all  delinquency  certificates  and  all  fore- 
closure proceedings  had  under  the  provisions  of  this  chapter.  ['13,  c.  58, 
§  33,  p.  183.] 

Hist.     '13,  c.  58,  §  33,  p.   183.  "South    Boise,    Londoner's    addition,"    when    in    fact 

Abbreviations    authorized:      This    section    author-  Jey   were   in    "Londoner's   First    Subdivision,"    such 

iy.es  the  use  of   figures,   initial   letters   and   abbrevla-  description    is    not   so   defective    as   to    make   the   as- 

tions  in  describing  an  assessment  of  land,   and  this  &«f t£en*    vold-      Booth    v'    Co°Per    <1912)    22    I.    451, 

method    of    description    is   recognized   by   the   courts.  1"b   "■ 
Armstrong  v.   Jarron    (1912)    21   I.    747,    125   P.    170.  Void    description:      Where    lots    were    assessed    as 

Importance    of    correct    description:      More    strict-  ^ei"?    in    block    13,    South    Boise     and    the    plat    of 

ness    is    required    in    an    assessment    where    property  bou™    Boise  on  file  in  the  recorder  s  office  contains 

may  be  fold   for  delinquent  tax   than   is  required  in  no  block   13,   and  where  said  lots  were  not  in  Soutn 

an  ordinary  deed  of  conveyance,  since  in  the  former  B°lse  but  ^ere  in    South    Boise   first  subdivision,    as 

case  parol   evidence  is   not   admissible   to  explain   it.  shown   on   the   plat  of   South    Boise  first  subdivision. 

Wilson   v.  Jarron    (1913)    23  I.   563,    131   P.    12.  such  description  is  so  indefinite  and  uncertain  as  to 

Lands    sold   for   taxes    must   be    sold   by   the    same  invalidate    said   assessment,    and    a  tax   sale   and   as- 

description  as  that  given  in  the  assessment  roll  anrt  f*880^  f  °eed   inu  issuance  thereof  does   not   convey 

delinquent  list.     Quivey  v.  Lawrence  (1870)   1  I.  313.  the  title  to  such   lots       (Stewart    J    dissents)    Booth 

v   ...     .         •    t-  wu  +   •       w      A         -,     ..  v-   Cooper   (1912)   22  I.  451,   126  P.  776. 

Valid    description:      Where    certain    lots    described 

by    number    and    block    are    designated    as    being    in 

ARTICLE  3. 
ASSESSMENT   OF  REAL  PROPERTY. 

133:34.  Assessor's  plat  book.  The  assessor  must  have  prepared  a 
full,  accurate  and  complete  plat  book  of  his  county,  in  which  shall  be  platted 
all  townships  and  fractional  townships  which  have  been  officially  surveyed 
and  platted  by  the  United  States  government ;  such  plats  to  be  made  in  a 
draftsmanlike  manner  on  a  scale  of  four  inches  to  the  mile.  All  lands  in 
the  county  upon  which  final  proof  has  been  made,  or  which  have  been 
approved  for  patent,  shall  be  platted  thereon  in  such  manner  as  to  corre- 
spond with  the  technical  description  of  such  lands  as  described  by  the  gov- 
ernment survey  thereof,  and  on  each  of  such  tracts  shall  be  entered  the 
assessed  valuation  thereof  and  the  name  of  the  present  owner.  In  all 
cases  where  any  portion  of  such  lands  has  been  subdivided  into  lots  and 
blocks  for  townsite  purposes,  or  into  tracts  of  five  acres  or  less  in  the 
immediate  vicinity  of  any  townsite,  a  plat  of  each  townsite  and  of  such 
acreage  tracts  shall  be  prepared  upon  a  scale  of  two  inches  to  100  feet, 
according  to  the  official  record  thereof,  and  on  each  subdivision  shall  be 
entered  the  name  of  the  present  owner.  It  is  hereby  made  the  duty  of 
the  assessor  to  ascertain  all  changes  in  the  ownership  of  land  in  his  county 
from  time  to  time,  and  make  the  proper  changes  in  the  names  of  the  present 
owners  in  his  plat  book.  All  necessary  and  reasonable  expense  incurred 
by  the  assessor  in  complying  with  the  provisions  of  this  section  shall  be  a 
legal  claim  against  the  county.     ['13,  c.  58,  §  34,  p.  183.] 

Hist.      (See  R.  C.   §  1812,  which  was  repealed  '12,  Cited:     Dexter  Horton  T.   &   S.   Bk.  v.  Clearwater 

c.  8,    §  12,  p.   31;  '12,  c.  8,   §  17,  subd.   1718e,  p.   35)         Co.    (1916)    235  F.  743,   752. 
'13,   c.    58,   §  34,   p.    183. 

133:35.  Tax  numbers  for  metes  and  bounds'  descriptions.  The  as- 
sessor shall  give  to  each  tract  of  land  described  by  metes  and  bounds  a 
tax  number,  which  number  shall  be  placed  on  the  assessment  roll  to  indi- 
cate the  certain  piece  of  land  bearing  such  number,  and  entered  on  the 
plat  book  to  indicate  what  tract  is  designated  by  such  tax  number,  and  no 
further  description  of  such  land  shall  be  necessary  upon  the  assessment 
roll.    The  assessor  must,  on  or  before  the  fourth  Monday  of  June  of  each 
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year,  file  with  the  county  recorder  for  record  an  accurate  and  complete 
list  of  all  tax  numbers  entered  upon  the  assessment  roll  for  the  year,  show- 
ing opposite  each  number  an  accurate  description  of  the  tract  of  land 
designated  by  such  number,  and  must  file  a  duplicate  of  each  list  of  tax 
numbers  with  the  tax,  collector,  which  lists  must  be  certified  by  the  assessor 
to  be  true  and  correct.  Thereafter,  in  all  cases  where  a  tax  number  is 
used  to  designate  the  same  tract  of  land  in  the  assessment  of  succeeding 
years,  the  assessor  shall  not  include  such  number  in  his  list  of  tax  numbers 
filed  for  record  with  the  county  recorder.  Whenever  a  tract  of  land  which 
has  been  given  a  tax  number  is  subdivided,  the  assessor  shall  give  each 
subdivision  a  new  tax  number,  which  number,  with  an  accurate  descrip- 
tion of  the  tract  of  land  designated  by  such  new  number,  shall  be  included 
in  his  list  of  tax  numbers  filed  for  record  with  the  county  recorder.  The 
county  recorder  shall  record,  without  fee,  all  such  lists  of  tax  numbers  in 
a  book  for  that  purpose,  to  be  known  as  the  record  of  tax  numbers,  and 
return  such  list  to  the  assessor,  who  shall  file  the  same  in  his  office.  ['13, 
c.  58,  §  35,  p.  183.] 

Hist.       (See    '12,    c.    8,    §  17,    subd.    1718e,    p.    36) 
'13,  c.  58,  §  35,  p.  183. 

133:36.  Platting  required  for  intricate  description.  In  all  cases 
where  the  description  of  any  tract  of  land,  or  any  lot  or  subdivision  of 
land,  or  where  the  description  of  one  or  more  of  the  different  parts  or  par- 
cels thereof,  can  not,  in  the  judgment  of  the  assessor,  be  made  sufficiently 
certain  and  accurate  for  the  purposes  of  assessment,  the  assessor  shall 
notify  the  county  recorder  thereof,  and  the  county  recorder  shall  there- 
upon proceed  to  have  such  land  platted  in  the  same  manner  as  provided 
for  in  section  2311.     ['13,  c.  58,  §  36,  p.  184.] 

Hist.       (See    '12,    c.    8,    §  17,    subd.    1718e,    p.    36) 
'13,   c.   58,   §  36,  p.   184. 

133:37.  Abstract  of  patented  lands.  On  the  second  Monday  of 
January  annually  the  assessor  must  provide  himself  with  an  abstract  of 
all  lands  in  his  county  approved  for  patent  or  upon  which  final  proof  has 
been  made  and  certificates  issued  therefor  in  any  United  States  land  office 
during  the  preceding  year. 

Hist.      (See  R.   C.   §  1811)    '13,  c.   58,   §  37,   p.    184;  Cited:      Dexter  Horton  T.   &   S.   Bk.   v.  Clearwater 

rewritten,    temporary    provisions   omitted.  Co.    (1916)    235  F.  752. 

133:38.  Abstract  of  state  lands.  On  the  second  Monday  of  January 
annually  the  register  of  the  state  board  of  land  commissioners  must  fur- 
nish to  the  assessor  of  each  county  in  this  state,  without  fee,  upon  blanks 
to  be  supplied  by  the  state  auditor,  a  complete  list,  duly  certified,  of  all 
lands  in  such  county  sold  by  the  state,  or  on  which  payments  have  been 
made,  or  to  which  the  state  has  issued  its  deed,  since  the  last  list  was 
furnished.  Such  lists  shall  show  all  lands  or  timber  in  the  county  for 
which  the  state  has  issued  its  deed  or  certificate,  the  selling  price  of  all 
lands  in  the  county  sold  on  contracts  providing  for  the  payment  thereof 
in  installments,  and  the  amount  of  the  principal  of  such  selling  price 
which  has  been  paid  at  the  date  of  such  lists.  The  register  of  the  state 
board  of  land  commissioners  shall  be  liable  upon  his  official  bond  for  all 
taxes  lost  on  account  of  his  failure  to  furnish  the  lists  as  herein  provided, 
to  be  recovered  in  an  action  brought  by  the  county  attorney  of  the  county 
affected,  in  the  name  and  for  the  benefit  of  such  county.  Any  amount  so 
recovered  shall  be  apportioned  as  other  taxes  levied  for  the  year  in  which 
such  property  escaped  assessment. 

Hist.      '13,   c.    58,    §38,    p.    184;    rewritten,    tempo-  Cited:     Dexter  Horton  T.   &  S.   Bk.  v.   Clearwater 

rary  provisions  omitted.  Co.    (1916)    235  F.   752. 

133:39.  Time  of  assessment:  Assessment  roll.  The  assessor  must 
assess  all  real  property  in  his  county,  subject  to  assessment  by  him,  be- 
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tween  the  second  Monday  of  January  and  the  fourth  Monday  of  June  in 
each  year  and  must  complete  such  assessment  on  or  before  the  said  fourth 
Monday  of  June.  In  making  such  assessment  the  assessor  shall  actually 
determine,  as  near  as  practicable,  the  full  cash  value  of  each  tract  or  piece 
of  real  property  assessed,  and  shall  enter  the  value  thereof,  and  the  value 
of  all  improvements  thereon,  and  the  amount  and  value  of  each  class  of 
personal  property  whereon  the  tax  is  a  lien  on  such  real  property,  except 
migratory  live  stock,  in  appropriate  columns  against  the  description  of 
such  real  property  in  the  real  property  assessment  roll.  The  tax  levies 
shall  be  extended  on  the  aggregate  valuations  of  said  property,  real  and 
personal,  after  deducting  the  amount  of  any  exemptions  allowed,  and  any 
personal  property  so  entered  upon  the  real  property  assessment  roll  must 
not  be  entered  upon  the  personal  property  assessment  roll.  ['13,  c.  58, 
§  39,  p.  185.] 

Hist.      '13,  c.   58,   §  39,  p.   185.  to   approximate    as   nearly   as   may   be   the   unattain- 

As    near    as    practicable:      The    officers    are   to    do        ablf    id^-  /1P1e^0CH2,rt<in0T-    ?    S-    Bk-    v-    Clear" 
the  best  they  can  with  the  means  at  their  disposal,        water  Lo.    (1916)    ZSb  b.    <4S,    i5d. 

133:40.  Entry  of  property  upon  roll.  Lands  and  improvements 
thereon  must  be  assessed  separately,  and  in  listing  such  property  upon  the 
real  property  assessment  roll  the  assessor  shall  enter  the  same  numerically, 
according  to  lots  and  blocks  or  sections,  townships  and  ranges,  in  the  col- 
umns provided  for  the  classification  and  valuation  of  each  lot,  block  or 
tract,  and  the  improvements  thereon,  and  the  total  value  of  such  real  prop- 
erty after  the  description  of  each  lot,  block  or  tract.  Thereafter  shall  be 
entered  any  personal  property  whereon  the  tax  is  a  lien  on  any  such  lot, 
block  or  tract  as  provided  in  the  preceding  section,  the  total  value  of  such 
personal  property,  and  the  total  value  of  all  property  after  the  description 
of  each  lot,  block  or  tract.  In  carrying  the  equalized  values  of  such  prop- 
erty into  the  column  provided  therefor,  the  county  auditor  shall  include 
and  carry  over  in  one  item  the  equalized  value  for  all  lots  in  one  block,  or 
land  in  one  section,  listed  consecutively,  which  belong  to  any  one  person, 
within  the  same  taxing  district.  A  column  or  columns  after  the  equalized 
valuation  shall  be  provided  in  which  must  be  entered  and  shown  the  amount 
of  and  reasons  for  any  exemptions  allowed,  and  a  column  thereafter  in 
which  must  be  entered  the  total  equalized  value  for  taxation.  The  name 
and  post  office  address  of  the  owner,  or  reputed  owner,  or  unknown  owner, 
shall  be  inserted  in  the  column  provided  therefor  in  the  assessment  roll, 
but  no  mistake  in  the  name  of  the  owner  or  failure  to  designate  such  owner 
shall  in  any  manner  affect  the  validity  of  the  assessment.  The  assessment 
roll  shall  also  contain  such  columns  as  may  be  necessary  for  the  extension 
of  the  taxes  levied  for  various  purposes,  and  shall  be  made  out  in  tabular 
form,  with  separate  columns  with  appropriate  heads,  after  the  manner 
specified  in  the  form  provided  for  in  the  next  section,  and  such  additional 
columns  as  may  be  required,  and  shall  be  divided  into  parts  so  that  assess- 
ments of  lands  outside  of  cities,  towns,  villages  or  townsites,  and  assess- 
ments of  city  and  town  lots  and  townsites,  shall  appear  in  separate  parts 
thereof.  In  the  event  there  is  no  property  of  any  class  in  any  county,  the 
column  for  the  classification  of  such  property  may  be  omitted  from  the 
assessment  roll  for  such  county.  Only  such  columns  need  be  provided  for 
extending  taxes  as  are  actually  required  in  each  county  for  state  and 
county,  city,  town,  village,  school  district,  road  district,  or  other  purposes. 
['13,  c.  58,  §  40,  p.  185.] 

Hist.      (See   R.    C.    §§1718,    1719;    '12,   c.    8,    §§17,  at    least   be    substantially    followed;    the    courts   will 

18,   p.  32  et  seq.)    '13,  c.   58,   §  40,  p.   185.  not  permit  the  substitution  of  a  different  one.     P.  v. 

Form  of  roll:     Where  a  particular  form  of  assess-  Moore   (1877)    1  I.   662. 

ment  roll  is  prescribed  by  the  statute  that  form  must  Name  of  owner:     The  provision  with  reference  to 
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the  use  of  the  name  of  the  owner  or  supposed  owner  Two  contiguous  town   lots,   owned  by  the  same  In- 

of     the     land     is    directory.       Armstrong     v.     Jarron  dividual,   may  be  jointly   assessed,   and  one  valuation 

(1912)    21   I.   747,    125  P.    170.  fixed   therefor,    in    the   absence   of   a   demand   on   the 

Separate  valuations:  The  classes  of  property  men-  assessor     to     assess    them     separately.       Cooperative 

tioned  in  the  revenue  law  as  subject  to  taxation  are  Savings   etc-   Assn-   v-   Green    (1897)    5   I.   660,    51    P. 

to  be   listed,   set  down   and  valued  separately  in   the  '  '"• 
assessment  roll.      P.   v.    Owyhee   M.    Co.    (1871)    1    I. 
409. 

133:41.  Form  of  roll.  The  form  of  the  real  property  assessment 
roll  shall  be  in  the  form  supplied  by  the  state  auditor.  ['13,  c.  58,  §  41, 
p.  186.] 

Hist.      (See    R.    C.    §1718;    '12,    c.    8,    §11,    p.    32^ 

'13,   c.  58,   §  41,   p.   186. 

133:42.  Property  of  estates.  When  the  property  assessed  is  the  un- 
partitioned  property  of  a  deceased  person,  the  name  of  the  heirs,  guardian, 
executor  or  administrator  may  be  inserted  in  the  column  provided  for  the 
name  of  the  owner  in  the  assessment  roll,  and  the  payment  of  taxes  on 
such  property  by  any  such  person  binds  the  estate  for  the  repayment  of 
the  amount  of  such  taxes  to  such  person,  and  binds  all  parties  in  interest 
for  the  repayment  of  their  just  proportions  of  the  amount  of  such  taxes 
to  such  person.     [13,  c.  58,  §  42,  p.  186.] 

Hist.     (See  R.  C.  §  1674)   '13,  c.  58,  §  42,  p.  186. 

133:43.  Claimant's  name  to  be  inserted.  Whenever  a  person  claim- 
ing land  and  desiring  to  pay  the  taxes  thereon  is  not  named  as  the  owner 
in  the  column  provided  for  that  purpose,  he  may  have  his  name  inserted 
with  that  of  the  person  named  in  such  column.     [13,  c.  58,  §  43,  p.  187.] 

Hist.     '13,  c.  58,  §  43,  p.   187. 

133:44.  Agent's  name  to  be  inserted.  Whenever  a  person  has  an 
agent  for  the  payment  of  taxes,  the  name  of  such  agent  may  be  inserted 
upon  request  in  the  column  provided  for  the  name  of  the  owner,  and  in 
the  taxpayer's  index.     [13,  c.  58,  §  44,  p.  187.] 

Hist.     '13,  c.  58,  §  44,  p.   187. 

133:45.  Assessment  of  undivided  interest.  An  undivided  interest  in 
real  property  may  be  assessed  as  such.  The  payment  of  all  taxes  on  an 
undivided  interest  in  any  real  property  assessed  as  such,  discharges  all 
liens  attached  to  such  undivided  interest  on  account  of  such  taxes.  [13, 
c.  58,  §  45,  p.  187.] 

Hist.      (See    '12,    c.    8,    §  17,    subd.    1718c,    p.    35)  rately    assessed    and    separately    sold    for    delinquent 

'13,  c.  58,   §  45,  p.   187.  taxes.      Hanley    v.    Federal    Mining    &    Smelting   Co. 

Separate    assessment    of    cotenants:      Interests    of  (191")    235   b .    769. 
tenants  in  common  in  mining  property  may  be  sepa- 

133:46.  Notation  of  change  of  ownership.  Whenever  any  person 
is  the  owner  of,  or  has  contracted  to  purchase,  either  an  undivided  or  de- 
fined portion  of  any  real  property  assessed  as  a  whole,  such  owner  or  pur- 
chaser, upon  producing  his  deed,  contract,  or  other  muniment  of  title,  to 
the  assessor  at  any  time  before  the  assessor  has  completed  the  assessment 
for  that  year,  may  have  the  entry  of  such  assessment  changed  and  cor- 
rected accordingly.     [13,  c.  58,  §  46,  p.  187.] 

Hist.     '13,  c.   58,   §  46,   p.   187. 

133:47.  Taxpayer's  index.  The  assessor  shall  each  year  prepare  a 
taxpayer's  index  of  real  property  assessments  which  shall  be  a  public 
record,  subject  to  general  inspection.  In  such  index  shall  be  entered  the 
name  of  every  taxpayer  against  whom  any  taxes  are  charged  for  that 
year  upon  the  real  property  assessment  roll,  in  alphabetical  order  with 
reference  to  the  first  three  letters  of  the  surname,  and  shall  refer  to  the 
lines  and  pages  in  the  roll  where  the  assessments  of  such  taxpayers  may 
be  found.    Said  index  shall  always  accompany  the  real  property  assessment 
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roll  when  delivered  to  the  clerk  of  the  board  of  county  commissioners,  the 
tax  collector  or  the  county  auditor.     ['13,  c.  58,  §  47,  p.  187.] 

Hist.     '13,  c.   58,   §  47.   p.    187. 

133:48.  Lands  classified.  For  purposes  of  assessment  lands  shall 
be  classified  as  follows : 

Lands  outside  of  cities,  town,  villages  or  townsites : 

1.  Agricultural  land,  being  land  used  or  susceptible  of  use  for  general 
agricultural  purposes,  including  land  in  use  or  susceptible  of  use  for  or- 
chard or  vineyard  purposes,  and  land  used  or  susceptible  of  use  for  scien- 
tific dry  farming. 

2.  Timber  land,  being  land  on  which  there  is  standing  timber  of  com- 
mercial quantity  and  quality. 

3.  Cut-over  and  burnt  timber  land,  being  land  from  which  timber  has 
been  cut  or  burned,  leaving  nothing  but  stumps  and  burnt  timber,  and 
which  burnt  timber  is  not  at  the  time  of  the  assessment  useful  for  any 
commercial  purpose.  Where  timber  land  is  held  under  separate  owner- 
ship from  the  timber  thereon  the  land  itself  shall  be  classified  under  this 
heading. 

4.  Mineral  land,  being  land  used  or  susceptible  of  use  for  mining. 

5.  Grazing  land,  being  land  not  used  or  susceptible  of  use  for  agri- 
cultural purposes  and  which  is  useful  only  in  large  areas  for  stock  grazing. 

6.  Waste  land,  being  land  not  susceptible  of  use  for  agricultural  or 
commercial  purposes. 

Lands  in  cities,  towns,  villages  and  townsites : 

7.  Business  lots,  being  such  lots  as  are  situated  in  a  commercial  sec- 
tion, and  actually  used,  or  best  susceptible  of  use,  for  business  purposes. 

8.  Residence  lots,  being  lots  in  a  generally  settled  residence  district, 
and  lots  platted  for  residence  purposes.     ['13,  c.  58,  §  48,  p.  187.] 

Hist.     (See  '12.  c.  8,  8  17,  subd.   1718b,  p.   33)    '13.  Cited:      Dexter  Horton  T.   &   S.   Bk.  v.   Clearwater 

c.   58,   S?  48,   p.   187.  Co.    (1916)    235   F.   752. 

Cross   ref.     Property  to  be  classified   for  taxation  : 
Const.   VII,    3. 

133:49.  Same:  Entry  on  roll.  The  classification  provided  for  in 
the  preceding  section  shall  be  entered  against  the  description  of  all  land 
in  separate  columns  on  the  real  property  assessment  roll,  showing  the 
number  of  acres  of  land  and  the  value  thereof  in  each  class  of  land  outside 
of  cities,  towns,  villages  or  townsites  and  the  value  of  each  class  of  land 
in  cities,  towns,  villages  and  townsites.  The  assessor  shall  exercise  his 
best  judgment  in  classifying  land  in  accordance  herewith,  but  the  classifi- 
cation made  by  him  may  be  amended  or  revised,  and  a  new  classification 
made,  or  the  classification  of  any  particular  tract  or  lot  changed  by  the 
board  of  county  commissioners,  if  in  the  judgment  of  such  board  such  land 
has  not  been  correctly  classified  in  accordance  with  the  provisions  of  the 
preceding  section.     ['13,  c.  58,  §  49,  p.  188.] 

Hist.     (See  '12,  c.  8,  $  17,  subd.   1718b,   p.  34)    '13,  Cited:     Dexter  Horton  T.  &   S.  Bk.   v.   Clearwater 

c.   58,   §49,   p.   188.  Co.    (1916)    235   F.   752. 

133:50.  Entry  of  standing  timber.  In  case  standing  or  growing 
timber  is  owned  separately  from  the  ownership  of  the  land  on  which  it 
stands  or  grows,  such  timber  shall  be  entered  upon  the  real  property 
assessment  roll  separate  and  apart  from  the  land,  and  the  number  of  acres 
and  the  value  thereof  entered  in  columns  provided  for  that  purpose.  [13, 
c.  58,  §  50,  p.  188.] 

Hist.      '13,  c.   58,   S  50,  p.   188. 

133:51.  Affidavit  to  completed  roll.  As  soon  as  the  real  property 
assessment  roll  is  completed,  the  assessor  and  his  deputies  must  appear 
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before  the  clerk  of  the  board  of  county  commissioners  and  each  must  take 
and  subscribe  an  affidavit  in  the  roll  in  the  form  prescribed  in  the  two 
sections  following,  respectively. 

Hist.     (See  R.  C.  S  1727  as  amended  '12,  c.  8,  §  20,  itself  as  to  the  truth   of  the  things  contained   in  it, 

p.    38)    '13,   c.   58,    §  51,   p.    188  ;  phraseology   slightly  and    for    the    purpose   of    showing   that   the    assessor 

changed,  by  reason  of  subdividing  the   section.  has    performed    his    duties.       Armstrong    v.    Jarron 

Directory:     This  section  is  directory  and  not  man-  £J9^2)     J*    I.  _747,    125    P.    WO.      (But    see    Lohr    v. 

datory    and    is   required    for    the    purpose    of    making  hurley,   Z7    1.    739,    152   ir.    185.) 
the   assessment   roll    as   made  by  the   assessor   verify 

133:51a.      Same:     Assessors  affidavit.      The  form  of  the  affidavit  to 
be  subscribed  by  the  assessor  shall  be  substantially  as  follows : 

State  of  Idaho,  L 

County  of { 

- ,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  the  duly  qualified  and  acting  assessor  in  and  for  said 
county;  that  between  the  second  Monday  of  January  and  the 
fourth  Monday  of  June  in  the  year he  has  made  diligent  in- 
quiry and  examination  to  ascertain  all  the  real  property,  and  all 
personal  property  whereon  the  tax  is  a  lien  on  such  real  property 
within  the  said  county,  subject  to  assessment  by  him,  and  that  the 
same  has  been  assessed  and  entered  upon  the  real  property  assess- 
ment roll,  except  migratory  live  stock,  equally  and  uniformly, 
according  to  the  best  of  his  judgment,  information  and  belief,  at 
its  full  cash  value;  that  he  has  faithfully  complied  with  all  the 
duties  imposed  upon  him  under  the  revenue  laws ;  that  he  has  not 
imposed  any  unjust  or  double  assessment  through  malice  or  ill 
will,  or  otherwise ;  and  that  he  has  not  allowed  anyone  to  escape  a 
just  and  equal  assessment  through  favor,  or  reward,  or  otherwise. 


Subscribed  and  sworn  to  before  me  this ..day  of. 

A.  D.  19 


Clerk  of  the  board  of  county  commissioners  in 
and  for  said  county  and  state. 

['13,  c.  58,  part  of  §  51,  p.  188.] 

Hist.     '13,  c.   58,  part  of  §  51,  p.   188. 

133:51b.  Same:  Affidavit  of  deputy  assessor.  The  form  of  the 
affidavit  to  be  subscribed  by  each  deputy  assessor  shall  be  substantially 
as  follows : 

State  of  Idaho,  | 

County  of - ( 

The  undersigned,  being  first  duly  sworn,  each  for  himself, 
deposes  and  says :  That  he  is  the  duly  qualified  and  acting  deputy 
assessor  in  and  for  said  county ;  that  between  the  second  Monday 

of  January  and  the  fourth  Monday  of  June  in  the  year he  has 

made  diligent  inquiry  and  examination  to  ascertain  all  the  real 
property,  and  all  the  personal  property  whereon  the  tax  is  a  lien 
on  such  real  property  within  said  county,  or  the  subdivision 
thereof  assessed  by  him  and  subject  to  assessment  by  the  assessor, 
and  that  the  same  has  been  assessed  equally  and  uniform^  ac- 
cording to  the  best  of  his  judgment,  information  and  belief,  at  its 
full  cash  value ;  that  he  has  faithfully  complied  with  all  the  duties 
imposed  upon  him  under  the  revenue  laws;  that  he  has  not  im- 
posed any  unjust  or  double  assessment  through  malice,  or  ill  will, 
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or  otherwise;  and  that  he  has  not  allowed  anyone  to  escape  a  just 
and  equal  assessment  through  favor,  or  reward,  or  otherwise. 


Subscribed  and  sworn  to  before  me  this day  of. 

A.  D.  19 


• 


Clerk  of  the  board  of  county  commissioners  in 
and  for  said  county  and  state. 

['13,  c.  58,  part  of  §  51,  p.  188.] 

Hist.     "13,  c.   58,   part  of  §  51,  p.   188. 

133:52.  Same:  Effect  of  failure  to  make  affidavit.  The  failure  to 
take  and  subscribe  any  affidavit  required  in  the  preceding  sections  shall  not 
in  any  manner  affect  the  validity  of  the  assessment.  The  making  of  such 
affidavit,  however,  is  declared  to  be  a  duty  pertaining  to  the  office  of  the 
assessor,  and  when  the  same  is  to  be  made  by  the  deputy  assessor  it  shall 
be  the  duty  of  the  assessor  to  have  the  same  properly  made.  In  every 
case  where  the  said  affidavit  is  omitted  from  any  assessment  roll  as  com- 
pleted as  aforesaid,  the  board  of  county  commissioners  must  require  the 
assessor  to  make  the  same,  or  have  the  same  made  by  the  deputy  assessor, 
and  upon  refusal  or  neglect  of  such  assessor  to  supply  such  affidavit  forth- 
with, the  chairman  of  the  board  of  county  commissioners  must  immediately 
file  in  the  district  court  in  the  county  an  information,  in  writing,  verified 
by  his  oath,  charging  such  assessor  with  refusal  or  neglect  to  perform  the 
official  duties  pertaining  to  his  office,  and  thereupon  he  must  be  proceeded 
against  as  in  such  cases  provided  by  law.     ['13,  c.  58,  §  52,  p.  190.] 

Hist.      (See    R.    C.    §1727;    '12,    c.    8,    §20,    p.    38) 
'13,   c.   58,   §  52,   p.    190. 

133:53.  Completion  and  delivery  of  assessment  roll.  The  assessor 
must  complete  the  real  property  assessment  roll  on  or  before  the  fourth 
Monday  of  June  in  each  year,  and  must,  on  or  before  said  date,  deliver 
the  completed  real  property  assessment  roll,  together  with  all  taxpayers' 
statements  and  claims  for  exemption  relating  to  the  assessments  entered 
thereon,  to  the  clerk  of  the  board  of  county  commissioners.  The  said 
assessment  roll,  taxpayers'  statements  and  claims  for  exemption,  must 
remain  in  the  office  of  the  said  clerk  until  the  meeting  of  the  said  board 
as  a  board  of  equalization,  for  the  inspection  of  all  persons  interested. 
['13,  c.  58,  §  53,  p.  190.] 

Hist.      (See  R.   C.    §  1728)    '13,   c.   58,   §  53,   p.    190. 

133:54.      Penalty   for   failure    to   complete    assessment    roll.      If   the 

assessor  fails  to  complete  the  real  property  assessment  roll  and  deliver  the 
same  to  the  clerk  of  the  board  of  county  commissioners  within  the  time 
prescribed  by  law,  he  shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon 
his  official  bond  for  the  use  of  the  county.     ['13,  c.  58,  §  54,  p.  190.] 

Hist.      (See    R.    C.    §  1729)    '13,   c.    58,    §  54,   p.    190. 

ARTICLE   4. 
EQUALIZATION  OF  THE  ASSESSMENT  OF  REAL  PROPERTY. 

County  Board  of  Equalization. 
133:55.      Meeting  of  commissioners  as  board  of  equalization.      The 

board  of  county  commissioners  of  each  county  in  this  state  shall  meet  as 
a  board  of  equalization  on  the  fourth  Monday  of  June  in  each  year  and 
shall  continue  in  session  from  day  to  day  up  to  and  including  the  fourth 
Monday  of  July  in  said  year,  for  the  purpose  of  equalizing"  the  assessment 
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of  all  property  entered  upon  the  real  property  assessment  roll  and  deter- 
mining complaints  in  regard  to  the  assessment  of  such  property,  and 
allowing  or  disallowing  exemptions  claimed  under  sections  4d>  4g,  4h,  4i, 
4j  and  4u  of  this  chapter,  affecting  the  assessment  of  property  entered 
upon  said  roll,  and  must  complete  such  business  and  adjourn  as  a  board 
of  equalization  on  the  said  fourth  Monday  of  July,  provided  that  the  board 
of  equalization  may  adjourn  to  any  time  prior  to  the  fourth  Monday  of 
July,  when  they  have  completed  all  of  the  business  as  a  board  of  equali- 
zation. 


Hist.  (See  R.  C.  §1692;  '12,  c.  8,  S  10,  p.  30) 
'13,  c.  58,  §  55,  p.  191;  am.  '15,  c.  51,  §  1,  p.  138. 
Reference  to  §  4u  inserted  on  authority  of  '17,  c. 
112,   §  6,   p.    392. 

Cross  ref.  Board  created  by  Const.  VII,  12.  Du- 
ties with  reference  to  assessment  of  net  profits  of 
mines:  §  1871.  Meeting  to  equalize  personal  prop- 
erty   assessment:      133:180. 

Cited:  (Similar  provisions  in  former  law)  Mur- 
phy v.  Bd.  of  Equalization  (1899)  6  I.  745,  59  P. 
715;  Inland  Lumber  etc.  Co.  v.  Thompson  (1905) 
11  I.  508,  83  P.  933,  114  A.  S.  R.  274.  7  Ann.  Cas. 
862. 

Character  of  board:  County  commissioners  sit- 
ting: as  a  board  of  equalization  constitute  a  distinct 


body  from  the  board  of  commissioners.  Gen.  Custer 
Min.  Co.  (1884)  2  I.  40,  3  P.  22  ;  Feltham  v.  Comrs. 
of  Wash.  Co.   (1904)    10  I.   182,  77  P.  332. 

The  words  "county  board  of  equalization"  as  used 
in  the  constitution  carry  with  them  the  powers 
usually  conferred  upon  officers  or  boards  of  like 
name.  Rlomquist  v.  Co.  Comrs.  (1913)  25  I.  284, 
137  P.   174. 

Notice :  No  special,  separate  or  personal  notice 
of  the  meeting  herein  provided  for,  or  of  any  pro- 
posed action  to  be  taken  at  such  meeting,  is  required 
to  be  given  to  the  taxpayer.  First  Nat.  Bk.  v. 
Washington  Co.    (1909)    17  I.  306,    105   P.   1053. 

This  section  gives  notice  to  every  person  of  the 
meeting  herein  reauired.  Armstrong  v.  Jarron 
(1912)    21    I.   747,    125   P.    170. 


133:56.  Equalization  of  valuations:  Exemptions.  It  is  hereby 
made  the  duty  of  the  board  of  county  commissioners,  at  the  meeting  pre- 
scribed in  the  preceding  section,  to  enforce  and  compel  a  proper  classifi- 
cation and  assessment  of  all  property  required  under  the  provisions  of 
this  chapter  to  be  entered  upon  the  real  property  assessment  roll,  and  in 
so  doing  the  board  shall  examine  such  roll,  tract  by  tract,  and  name  by 
name  and  the  valuation  of  each  item  of  property  assessed,  and  shall  raise 
or  cause  to  be  raised,  or  lower  or  cause  to  be  lowered,  the  assessment  of 
any  property  which,  in  the  judgment  of  the  said  board,  has  not  been 
assessed  at  its  full  cash  value.  The  board  must  determine  all  complaints 
in  regard  to  the  assessed  value  of  any  property  entered  upon  said  roll,  and 
must,  except  as  prohibited  in  this  chapter,  correct  any  valuation  entered 
upon  said  roll  by  adding  thereto  or  subtracting  therefrom  such  amount  as 
may  be  necessary  in  order  to  make  such  valuation  conform  to  the  full  cash 
value,  and  must  correct  any  assessment  by  adding  to  or  subtracting  from 
the  amount,  number,  quantity  or  value  of  any  property  assessed,  when  a 
false,  inaccurate  or  incomplete  taxpayer's  statement  has  been  rendered. 

The  board  must  examine  and  act  upon  all  claims  for  exemptions  filed 
in  accordance  with  the  provisions  of  this  chapter,  and  must  either  allow 
or  disallow  the  same.     ['13,  c.  58,  §  56,  p.  191.] 


Hist.  (See  R.  C  §1692;  "12,  c.  8,  §10,  p.  30) 
'13,  c.   58,   §  56,  p.   191. 

Method  of  valuation:  The  county  commissioners 
have  no  authority  to  substitute  for  the  statutory 
method  of  valuing  property  a  method  of  their  own. 
Dexter  Horton  T.  &  S.  Bk.  v.  Clearwater  Co.  (1916"> 
235   F.    743,   755. 

Powers  of  board:  The  board  of  equalization  has 
power  to  raise  the  assessment  of  an  individual  tax- 
payer, and  it  will  be  presumed  that  in  doing  so  it 
nets  upon  proper  evidence.  Murphy  v.  Bd.  of  Equali- 
zation   (1899)   6   I.   745,   59  P.   715. 

The  power  to  equalize  applies  to  the  taxable  prop- 
erty   in   the  county  and  not  to   property  over   which 


the  taxing  power  has  no  jurisdiction.  Weiser  Nat. 
Bk.   v.  Jeffreys   (1908)    14  I.  659,   95  P.  23. 

Review :  Mere  irregularity  in  the  exercise  of  a 
rightful  power  by  a  board  of  equalization  will  not 
be  reviewed  on  certiorari.  Murphy  v.  Bd.  of  Equali- 
zation  (1899)   6  I.  745,  59  P.  715. 

Since  there  is  no  statutory  authority  for  an  ap- 
peal from  an  order  of  the  board  of  equalization  in 
equalizing  assessments,  the  court  to  which  the  ap- 
peal is  taken  is  without  jurisdiction  to  enter  any 
judgment  therein  except  an  order  and  judgment 
dismissing  the  appeal.  Feltham  v.  Comrs.  of  Wash. 
Co.  (1904)  10  I.  182,  77  P.  332;  Humbird  L.  Co.  v. 
Morgan    (1904)    10   I.   327,   77   P.   433. 


133:57.  New  and  additional  assessments.  The  board  of  county 
commissioners,  during  its  session  as  a  board  of  equalization,  must  direct 
and  require  the  assessor  to  assess  any  property  required  by  this  chapter 
to  be  entered  upon  the  real  property  assessment  roll,  which  is  known  to 
have  escaped  assessment,  and  in  case  any  assessment  of  property  made 
by  the  assessor  is  deemed  by  the  board  to  be  so  incomplete  or  inaccurate 
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as  to  render  doubtful  the  collection  of  the  taxes  thereon,  the  said  board 
must  direct  the  assessor  to  make  a  new  assessment  of  such  property,  in 
which  case  the  defective  assessment  shall  be  cancelled. 

Hist.  (See   R.    C.    §  1699;    am.    '12,    c.  8,    §  14,    p.             Cited:     Dexter  Horton  T.  &   S.   Bk.  v.  Clearwater 

31)    '13,  c.    58,    S  57,    p.    191;    "in    July"  omitted    to  Co.    (1916)    235   F.    752.      (To   former    law)    Murphy 

conform  to    amendment    of    §  55    by    '15,  c.    51,    §  1,  \.  Bd.  of  Equalization   (1899)    6  I.   745,  59  P.  715. 
p.   138. 

133:58.  Entry  of  new  assessments  and  changes.  All  changes  in  as- 
sessments and  all  new  assessments  ordered  by  the  board  of  county  com- 
missioners shall  be  entered  in  the  assessment  roll  by  the  clerk  of  the  said 
board,  in  the  presence  and  under  the  direction  of  the  said  board,  and  any 
assessment  so  changed  or  entered  has  the  same  force  and  effect  as  if  made 
and  entered  by  the  assessor  before  the  completion  of  the  assessment  roll. 
['13,  c.  58,  §  58,  p.  192.] 

Hist.  (See  R.  C.  §  1700)  '13,  c.  58,  §  58,  p.  192.  The  noting  of  the  change  ordered  upon  the  as- 
Cited:     Dexter  Horton  T.   &   S.  Bk.  v.  Clearwater  sessment    roll    by   the   county   board   of   equalization. 

Co.    (1916)    235  F.  752.  ^    made  by  the  wrong  officer,    can   not  be   reviewed 

'      '  .   _        .         ii.  r,      ,  on    certiorari,    because    it   is  a   mere    ministerial    acr. 

Record:      The    record   by   the    clerk    becomes    final  Murphy   v.    Bd.   of   Equalization    (1899)    6    I.    745.    50 

as    to    all    changes    authorized.      First    Nat.    Bk.    v.  p    --ir 

Washington  Co.   (1909)    17  I.  306,   105  P.  1053. 

133:59.  Reduction  not  permitted  when  owner  at  fault.  The  board 
of  county  commissioners  shall  make  no  reduction  in  the  assessment  of 
any  propertj^  when,  according  to  the  notation  made  by  the  assessor  upon 
the  roll,  the  owner,  or  his  agent  or  representative,  has  refused  to  make 
the  sworn  taxpayer's  statement  required  of  him,  or  has  wilfully  concealed, 
removed,  transferred,  misrepresented  or  failed  to  list  such  property  for 
the  purpose  of  evading  taxation,  unless  it  is  shown  to  the  satisfaction  of 
the  said  board  that  such  notation  bv  the  assessor  is  erroneous  or  false. 
['13,  c.  58,  §59,  p.  192.] 

Hist.     (See  R.  C.  *  1680)  .'13,  c.  58,  §  59,  p.   192. 

133:60.  Changes  must  be  to  equalize.  No  valuation  or  property 
entered  upon  the  assessment  roll  shall  be  changed  for  any  other  purpose 
than  to  equalize  the  same  according  to  the  full  cash  value  of  such  property. 
['13,  c.  58,  §  60,  p.  192.] 

Hist.     '13,  c.  58,   §  60,  p.   192. 

133:61.  Duty  of  assessor  to  attend.  The  assessor  must  attend  all 
meetings  of  the  board  of  county  commissioners  in  session  as  a  board  of 
equalization,  and  may  make  any  statements,  or  introduce  testimony  and 
examine  witnesses  on  questions  before  the  said  board  relating  to  the 
assessment.     ['13,  c.  58,  §  61,  p.  192.] 

Hist.     (See  R.  C.  S  1697)   '13,  c.  58,  §  61,  p.  192.  ing    present,    and    the    statute   does    not    require    the 

Directory:       This    section    is    permissive;    the    as-  y^ord  to  show  his  presence.      Armstrong   v.  Jarron 

sessor  is  not  required  to  be  present,   and  no  penalty  (191*)    -1    I.    lit,    1-5   F.    170. 

is  prescribed  in  the  statute  for  the   assessor  not  be- 

133:62.      Production  of  evidence  by  county  officials  and  others.      The 

board  of  county  commissioners  in  session  as  a  board  of  equalization  may 
require  the  attendance  of  the  county  recorder,  who  must  furnish  the  said 
board  with  any  information  which  may  be  had  from  the  records  in  his 
office  and  which  the  said  board  may  deem  necessary  in  equalizing  the 
assessment,  and  may  also  require  the  attendance  of  any  other  county  officer 
or  deputy  whose  testimony  may  be  needed,  and  may  also  subpoena  wit- 
nesses and  hear  evidence  in  all  matters  relating  to  the  assessment  of  prop- 
erty, and  may  arbitrarily  value  and  assess  the  property  of  any  person 
refusing  to  appear  or  testify,  and  any  assessment  so  made  shall  be  con- 
clusive on  all  questions  of  valuation  and  assessment  in  any  court  or  pro- 
ceeding.    ['13,  c.  58,  §  62,  p.  192.] 

Hist.     (See  R.  C.  §  1698)   '13,  c.  58,  §  62,  p.   192. 
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133:63.      Notice  to  taxpayer  of  new  assessments  and  changes.      The 

board  of  county  commissioners  must  before  taking  final  action  in  arbi- 
trarily assessing  or  in  increasing  the  assessment  of  any  property,  notify 
the  owner  thereof,  or  his  agent  or  representative,  of  its  intention  so  to  do, 
and  require  him  to  appear  forthwith  before  the  board  and  make  objection, 
if  any  he  has.  The  board  may  direct  the  notice  to  be  served  personally 
upon  the  owner,  or  his  agent  or  representative ;  or,  it  may  direct  the  clerk 
to  serve  the  notice  by  letter  deposited  in  the  United  States  mail,  postpaid 
and  addressed  to  such  owner,  or  his  agent  or  representative,  at  his  last 
known  post  office  address.  In  the  case  of  service  by  mail,  the  board  shall 
not  take  final  action  until  10  days  after  the  mailing  of  such  notice,  unless 
the  owner,  or  his  agent  or  representative,  shall  sooner  appear.  [15,  c.  51, 
§  2,  p.  138.] 


Hift.  (See  R.  C.  S  1699;  am.  '12,  c.  8,  S  14,  p. 
n)  "13,  c.  58,  §63,  p.  192;  am.  '15,  c.  51,  §2, 
p.    138. 

Cited:  (Former  law)  Inland  Lumber  etc.  Co.  v. 
Thompson  (1905)  11  I.  508,  83  P.  933,  114  A.  S.  R. 
274,   7   Ann.   Cas.   862;  Armstrong  v.   Jarron    (1912) 

21  I.    747,    125    P.    170;   Meserole   v.   Whitney    (1912) 

22  I.   543,    127   P.   553. 

Construction :  Any  raise,  change  or  alteration  in 
the  assessment  of  the  property  of  a  taxpayer  made 
by  the  board  of  equalization  amounts  only   to  a  pro- 


posal by  the  board  that  such  property  should  be  so 
raised,  or  the  assessment  changed  or  altered.  This 
section  provides  that  notice  of  their  intention  mus? 
be  given,  so  that  the  taxpayer  may  be  heard  to  ob- 
ject and  protest.  First  Nat.  Bk.  v.  Washington  Co. 
(1909)    17   I.   306,    105    P.    1053. 

Waiver  of  notice:  Where  a  party  appears  and 
objects  to  proposed  changes,  he  waives  notice.  First 
Nat.  Bk.  v.  Washington  Co.  (1909)  17  I.  306,  105 
P.    1053. 


133:64.      Penalty   for   malfeasance    of   county   commissioners.      Any 

member  of  the  board  of  county  commissioners  who  knowingly  permits  any 
assessment  to  stand,  or  permits  any  alteration  to  be  made  in  the  assess- 
ment roll,  whereby  any  property  is  assessed  at  more  or  less  than  its  full 
cash  value,  shall  be  guilty  of  a  misdemeanor  and  of  malfeasance  in  office, 
for  which  he  may  be  removed  from  office  in  the  manner  provided  by  law 
for  the  summary  removal  of  public  officers  from  office.  ['13,  c.  58,  §  64, 
p.  193.] 


Hist.      (See   R.   C    $  1823)    '13,   c.    58,   §  64,   p.    193. 

Cross  ref .  Penalty  by  way  of  forfeiture  on  bond : 
133:68. 

Cited:  Dexter  Horton  T.  &  S.  Bk.  v.  Clearwater 
Co.    (1916)    235  F.   752. 


Construed  with  other  sections:  This  section  should 
be  construed  with  §§  7445-57,  providing  for  the  re- 
moval of  civil  officers.  It  was  not  the  intention  of 
the  legislature  to  extend  the  provisions  of  §  7459  to 
include  violations  of  this  section.  Daugherty  v.  Na- 
gel    (1915)    28  T.   302,   154  P.   375. 


133:65.  Record  of  proceedings.  The  clerk  of  the  board  of  county 
commissioners  must  record  all  proceedings  of  the  said  board  relating  to 
the  equalization  of  assessments,  the  allowance  of  exemptions,  and  all 
changes,  corrections  and  orders  made  by  the  said  board,  and  the  names  of 
all  persons  who  have  appeared  before  the  said  board  and  who  have  been 
heard  upon  matters  affecting  the  assessment  of  property,  and  a  minute  of 
all  notices  which  have  been  mailed  in  accordance  with  section  63  of  this 
chapter,  in  the  minute  book  provided  for  in  section  1912.  ['13,  c.  58,  §  65, 
p.  193.] 


Hist.     (See  R.  0.  §  1701)   '13,  c.  58,  §  65,  p.  193. 

,       Cited:     Dexter  Horton  T.  &   S.   Bk.  v.  Clearwater 
Co.    (1916)    235  F.  752. 

Record:      Under    a   former    law    it    was    held    that 


the  acts  of  the  board  of  equalization  need  not  be 
recorded  upon  the  records  of  the  board  or  upon  the 
records  of  any  county  officer.  Armstrong  v.  Jarron 
(1912)    21   I.   747,   125  P.   170. 


133:66.      Delivery  of  roll  to  county  auditor:      Abstract  of  roll.      On 

the  fourth  Monday  of  July  the  board  of  county  commissioners  must  deliver 
the  real  property  assessment  roll,  with  all  changes,  corrections  and  addi- 
tions entered  therein,  to  the  county  auditor,  who  must  add  up  the  columns 
of  amount  and  value  of  each  kind  and  class  of  property,  and  of  all  property, 
and  prepare  an  abstract  of  all  the  property  entered  upon  the  said  roll,  in- 
cluding property  exempt  under  sections  4d,  4g,  4h,  4i,  4j  and  4u  of  this 
chapter,  showing  the  total  number  of  items  or  pieces  of  property  and  the 
total  value  thereof,  in  each  class,  the  number  of  acres,  average  value  per 
acre,  and  the  total  value  of  each  class  of  land,  the  total  value  of  each  class 
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of  improvements  on  land,  the  total  number  and  value  of  each  kind  of  the 
different  classes  of  live  stock  and  the  amount  and  value  of  each  class  of 
other  property  as  shown  in  separate  columns  in  the  assessment  roll,  and 
the  total  value  of  all  property  exempt  under  sections  4d,  4g,  4h,  4i,  4j  and 
4u  of  this  chapter,  as  determined  by  the  board  of  county  commissioners. 
The  said  abstract  must  be  prepared  in  duplicate  and  duly  verified  upon 
blanks  supplied  by  the  state  auditor,  and  must  show  a  correct  classification 
of  all  the  property  in  accordance  with  the  classification  of  such  property 
upon  the  assessment  roll,  and  all  matters  and  things  required  to  be  shown 
upon  said  abstract  must  be  entered  in  the  proper  spaces  and  columns  pro- 
vided for  that  purpose  in  the  said  blanks. 

Hist.      '13,    c.    58,    §  C6,    p.    193;    reference   to    §  4u  Cited:     Dexter  Horton  T.   &   S.   Bk.  v.   Clearwater 

inserted  on  authority  of  '17,  c.   112,   §  6,  p.   392.  Co.    (1916)    235  F.   752. 

133:67.  Abstract  of  assessment:  Transmission  and  filing  with  state 
board.  The  county  auditor  must  complete  said  abstract  and  transmit  the 
original  abstract  by  registered  mail  to  the  state  auditor  on  or  before  the 
first  Monday  of  August  in  the  year  in  which  the  assessment  is  made,  and 
the  state  auditor  shall,  upon  receipt  of  said  abstract,  file  the  same  in  his 
office  as  secretary  of  the  state  board  of  equalization.  The  duplicate  ab- 
stract must,  as  soon  as  completed,  be  filed  by  the  countv  auditor  in  his 
office.     ['13,  c.  58,  §  67,  p.  194.] 

Hist.     (See  R.  C.  §  1701)    '13,  c.  58,  §  67,  p.   194. 

133:68.  Penalties  for  county  officers.  Any  assessor  who  shall  wil- 
fully or  knowingly  enter,  or  suffer  to  be  entered,  any  untrue  or  incorrect 
classification  of  land  or  other  property  upon  the  assessment  roll;  or  any 
member  of  any  board  of  county  commissioners  who  shall  knowingly  permit 
any  such  untrue  or  incorrect  classification  of  property  to  stand;  or  any 
county  auditor  who  knowingly  makes  an  untrue  or  incorrect  classification 
of  the  property,  as  entered  upon  the  assessment  roll,  in  his  abstract  of  the 
assessment,  or  fails  to  transmit  his  abstract  of  the  assessment  within  the 
time  precribed  therefor  in  the  preceding  section,  shall  forfeit  the  sum  of 
$1000,  to  be  recovered  upon  his  official  bond  for  the  use  of  the  state. 

Hist.     '13,  c.  58,   S  68,  p.   194;   "make"   and   "fail"  Cited:      Dexter  Horton  T.   &   S.  Bk.  v.  Clearwater 

singularized.  Co.   (1916)   235  F.  752. 

Cross  ref.     Penal  liability:      133:64. 

State  Board  of  Equalization. 

133:69.  Constitution  of  state  board.  The  state  board  of  equaliza- 
tion shall  consist  of  the  governor,  secretary  of  state,  attorney  general,  state 
auditor  and  state  treasurer.  The  governor  shall  be  chairman  and  the  state 
auditor  shall  be  secretary  of  the  said  board.  Any  three  members  of  the 
said  board  shall  constitute  a  quorum  for  the  transaction  of  business  and 
in  the  absence  of  the  regular  chairman  or  secretary  the  said  board  shall 
elect  such  temporary  officer  or  officers  from  among  its  members  as  the 
occasion  may  require.     ['13,  c.  58,  §  69,  p.  194.] 

Hist.     (See  R.  C.  §  1702)    '13,  c.  58,  §  69,  p.  194.  L.   &   W.   Co.   v.  Alexander    (1916)    29   I.   557,   160  P. 

Cross  ref.     Board  created  by  Const.  VII,  12.     Du-  }}0<2'<  Kootenai  Co.   v.  S.  Bd.  of  Equalization   (1917) 

ties  with   reference  to  equalization  of  assessment  of  ol   I.       ,   169  P.  935. 
net  profits  of  mines:     1871.  Review:      The  state  board  of   equalization  has  the 

Character  of  board:  State  board  of  equalization  rl/ht  to  exercise  a  fair  discretion  in  the  valuation 
is  not  a  court,  but  exercises  quasi-judicial  func-  ?f  Property,  and  when  it  has  once  acted,  and  there 
tions.  It  is  entirely  a  creature  of  law  and  has  no  1S  no  y™d  shown  in  its  judgment,  its  action  is  not 
power  except  that  given  by  law.  Orr  v.  S.  Bd.  of  subject  to  review  Northwest  L.  &  W.  Co.  v.  Alex- 
Equalization    (1891)    3  I.    190,   28  P.   416;  Northwest  ander   (1916)    29  I.  557,   160  P.   1106. 

133:70.  Rules  and  regulations.  The  state  board  of  equalization  shall 
prescribe  such  rules  and  regulations,  not  inconsistent  with  the  provisions 
of  this  chapter,  as  shall  be  necessary  to  enable  it  to  adequately  perform 
its  duties  in  equalizing  assessments  throughout  the  state,  and  in  the  assess- 
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ment  of  all  property  to  be  exclusively  assessed  bv  it.      ['IS,  c.  58,  §  70, 
p.  195.] 

Hist.     (See  R.  C.  §  1708)   '13,  c.  58,  §  70,  p.  195. 

133:71.  Record  of  proceedings.  The  secretary  of  the  state  board 
of  equalization  shall  keep  a  record  of  all  the  proceedings  of  the  said  board, 
which  record  shall  at  all  times  be  open  to  inspection  bv  the  public.  ['13, 
c.  58,  §  71,  p.  195.] 

Hist.     (See  R.  C.  $  1709)   '13,  c.  58,   §  71,  p.   195. 

133:72.  Meeting  of  board.  The  state  board  of  equalization  shall 
meet  at  the  state  capitol  on  the  second  Monday  in  August  in  each  year, 
and,  if  all  the  abstracts  of  assessments  in  the  several  counties  in  the  state 
have  then  been  received  by  the  state  auditor,  such  abstracts  shall  be  laid 
before  the  said  board,  which  shall  then  and  there  proceed  to  equalize  the 
assessment  throughout  the  state  as  provided  in  this  chapter.  ['13,  c.  58, 
§  72,  p.  195.] 

Hist.      (See  R.  C.  §  1703)   '13,  c.  58,  §  72,  p.   195. 

133:73.  Compelling  production  of  abstracts.  In  case  all  the  ab- 
stracts of  assessments  in  the  several  counties  in  the  state  have  not  been 
received  by  the  state  auditor  on  or  before  the  second  Monday  of  August, 
then  the  state  board  of  equalization  shall  adjourn  from  day  to  day  until  all 
of  said  abstracts  have  been  received.  The  said  board  may  issue  subpoenas 
for  any  county  auditor  who  has  failed  to  transmit  his  abstract  of  assess- 
ment, or  whose  abstract  of  assessment  has  not  been  received,  requiring  such 
county  auditor  to  forthwith  appear  before  the  said  board  and  produce  said 
abstract.  The  sheriff  of  the  county  where  the  officer  to  be  served  resides 
is  hereby  designated  as  the  officer  by  whom  such  subpoena  shall  be  served, 
and  all  actual  and  necessary  expenses  incurred  by  the  said  sheriff  in  mak- 
ing such  service  shall  be  a  legal  claim  against  his  county,  and  the  officer 
served  shall  be  liable  on  his  official  bond  for  said  expenses  in  addition  to 
any  other  liability  imposed  upon  him  for  failure  to  transmit  his  abstract 
of  assessment  within  the  time  prescribed  by  this  chapter.  ['13.  c.  58, 
§  73,  p.  195.] 

Hist.     (See  R.  C.  §  1704)   '13,  c.  58,  §  73,  p.  195. 

133:74.  Equalization  by  classes.  The  state  board  of  equalization 
shall  equalize  the  assessments  of  property  throughout  the  state,  by  classes, 
as  shown  by  the  abstracts  transmitted  by  the  several  county  auditors, 
county  by  county.  In  such  equalization  the  said  board  shall  have  power  to 
increase  the  total  value  of  any  class  of  property  in  any  county  as  shown 
by  the  abstract  from  thai  county  when  in  the  opinion  of  the  said  board 
the  value  of  that  class,  appearing  in  such  abstract,  is  not  just  and  equal 
as  compared  with  the  value  of  other  classes  of  property  in  that  county,  or 
the  value  of  property  in  other  counties,  because  of  its  being  less  than  the 
full  cash  value,  as  determined  by  such  comparisons,  and  the  said  board 
shall  have  power  to  decrease  the  total  value  of  any  class  of  property  in 
any  county  as  shown  by  the  abstract  from  that  county  when,  in  the  opinion 
of  the  said  board,  the  value  of  that  class,  appearing  in  such  abstract,  is 
not  just  and  equal  as  compared  with  the  value  of  other  classes  of  property 
in  that  county,  or  the  value  of  property  in  other  counties,  because  of  its 
being  in  excess  of  the  full  cash  value,  as  determined  by  such  comparison. 
['13,  c.  58,  §  74,  p.  195.] 

Hist.      (See  R.  C.  §  1706,  subd.   1)    '13,  c.   58, •§  74,  or   deducting   from   the   aggregate   valuation    of    rea: 

p.  195.  and    personal    property  by   percentage,    and   that   the 

Change   in   valuations:      Under  a   former   act  now  board   had   n°  f°wer  to  raise  or  diminish   any  class 

superseded,    it    was    held    that    the    power    given    the  of   property   by   percentage   or  otherwise,    nor  to  as- 

board  to  raise  or  diminish  the  valuation  of  the  sev-  se.ss  °r  ?*  tbe  value  of  any  Property.     Orr  v.  S.  Bd. 

eral    counties   could   only   be   exercised   by   adding   to  of   Equalization    (1891)    3  I.    190,   28   P.  416. 
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133:75.  Equalization  of  aggregate  values.  The  state  board  of 
equalization  shall  have  power  to  add  to,  or  deduct  from,  the  aggregate 
value  of  all  property  in  any  county,  as  shown  by  the  abstract  of  assess- 
ment, such  percentage  of  such  aggregate  value  as  may  be  necessary,  in 
the  opinion  of  the  said  board,  to  establish  uniformity  and  equality  of  values 
among  the  several  counties  in  the  state.     ['13,  c.  58,  §  75,  p.  196.] 

Hist.      (See  R.   C.   S  1706,   subd.   2)    '13,   c.   58,   §  75, 
p.    196. 

133:76.  Limitations  on  equalization  of  classes.  All  increases  or 
decreases  made  in  equalizing  among  classes  or  counties  must  in  all  cases 
be  by  whole  percentages,  and  not  fractional  percentages.  The  result  of 
all  changes  made  in  equalizing  among  the  several  counties  of  the  state, 
must  not  increase  or  decrease  the  sum  of  the  total  valuations  of  the  several 
counties,  as  shown  by  all  the  abstracts  of  assessments,  by  an  amount  ex- 
ceeding 15  per  centum  of  such  sum  of  total  valuations.  ['13,  c.  58.  §  76, 
p.  196.i 

Hist.      (See   R.  C.   §  1706,   subd.   2)    '13,  c.   58,    §  76. 
D.    196. 

133:77.  Attendance  of  assessors.  The  state  board  of  equalization 
shall  have  power  to  require  the  attendance  of  any  assessor  in  the  state  at 
such  time  and  place  as  may  be  designated  by  the  said  board,  and  the  actual 
and  necessary  expenses  of  any  assessor  in  attending  any  such  meeting  shall 
be  a  legal  claim  against  his  county.  If  any  assessor  whose  attendance  is 
required  at  any  meeting  of  the  said  board  shall  refuse  to  attend  such  meet- 
ing, he  shall  forfeit  a  sum  not  exceeding  $1000,  to  be  recovered  upon  his 
official  bond  for  the  use  of  the  state.     ['13,  c.  58,  §  77,  p.  196.] 

Hist.      (See  R.   C.   §  1706,  subd.  3)    '13,  c.  58,   §  77, 
p.    196. 

133:78.  Criterion  of  value  for  equalization.  The  valuations  of  all 
property  which,  according  to  the  provisions  of  this  chapter,  shall  be  ex- 
clusively assessed  for  taxation  by  the  state  board  of  equalization,  shall  be 
equalized  in  relation  to  the  valuation  of  other  property  in  the  state,  ac- 
cording to  its  full  cash  value.     ['13,  c.  58,  §  78,  p.  196.] 

Hist.     '13,  c.  58,  §  78,  p.   196.  on  board  of  equalization,   but  are  admissible  as  evl- 

Cross   ref.     Criteria  of  value:      133:15.  dence    before    board.      Northwest    L.    &    W.    Co.    v. 

„.                    ,         ...  .......             Alexander   (1916)    29   I.   557,   160  P.   1106. 

Evidence    of    value:      findings    of    public  utilities 

commission  as  to  valuation  of  property  not  binding 

133:79.  Meetings  other  than  for  equalization.  The  state  board  of 
equalization  may  meet  at  any  time  or  place  designated  by  the  chairman 
for  the  purpose  of  promulgating  rules  or  considering  any  matters  in  rela- 
tion to  assessment  and  taxation,  but  no  assessment  shall  be  equalized  ex- 
cept at  the  meetings  prescribed  for  that  purpose  in  this  chapter.  ['13, 
c.  58,  §  79,  p.  196.] 

Hist.     '13,  c.  58,  §  79,  p.   196. 

Cited:      I.    Ry.    L.    &    P.    Co.    v.    Monk    (1914)    218 
P.   682,   685. 

133:80.  Ad  valorem  and  special  taxes  against  counties.  The  state 
board  of  equalization  must  complete  the  equalization  of  assessments 
throughout  the  state,  as  in  this  chapter  provided,  on  the  fourth  Monday 
of  August  in  the  year  in  which  such  assessments  are  made,  and  shall  on 
that  day  determine  the  amount  of  state  ad  valorem  tax  which  each  county 
must  pay  to  the  state,  by  apportioning  the  jtotal  state  ad  valorem  tax 
among  the  several  counties  in  the  state  in  the  exact  proportion  that  the 
total  equalized  assessed  valuation  of  each  county,  as  shown  by  the  real 
property  assessment  roll  and  the  personal  property  assessment  roll  of  each 
county  for  the  preceding  year,  bears  to  the  total  equalized  assessed  valua- 
tion of  the  state  as  shown  by  the  real  property  assessment  rolls  and  the 
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personal  property  assessment  rolls  of  all  the  counties  in  the  state  for  such 
preceding  year,  including  in  such  equalized  assessed  valuations  the  value 
of  property  exempted. under  sections  4d,  4g,  4h,  4i,  4j  and  4u  of  this  chap- 
ter. The  said  board  shall  also  determine  the  amount  of  all  special  state 
taxes  which  each  county  must  pay  to  the  state,  and  the  total  amount  of 
such  state  ad  valorem  and  special  state  taxes  found  to  be  due  from  each 
county  shall  be  certified  to  the  county  auditor  of  such  county  by  the  state 
auditor,  as  provided  in  this  chapter,  and  the  county  auditor  shall,  upon 
receipt  of  such  certificate,  file  the  same  in  his  office :  Provided,  That  the 
total  amount  of  all  special  state  taxes  levied  for  the  current  year  upon 
property  entered  upon  the  personal  property  assessment  roll  of  each  county 
for  such  year  shall  be  certified  to  the  county  auditor  of  such  county  by  the 
state  auditor  upon  receipt  of  the  county  auditor's  abstract  of  the  personal 
property  assessment  roll,  as  provided  in  this  chapter. 

Hist.      (See  R.   C.    §  1716  ;   am.    '12,   c.    8,    §  16,   p.  against  the  various  counties  under  and  by  virtue  of 

32)    '13,  c.  58,   §  80,  p.   197  ;  reference  to  §  4u  added  this  section  is  not  a  judgment  against  the  counties, 

on  authority  of  '17,  c.  112,  §  6,  p.  392  ;  "appropriat-  which    must    be    paid    without    deduction    from    any 

ing"   changed  to   "apportioning,"   obvious  error.  cause.     S.  v.  Ada  Co.   (1900)   7  I.  261,  62  P.  457. 

Assessment    against    counties:      The    sum    assessed 

133:81.      Certificate  by  state  auditor:      Changes  in  assessment.      On 

or  before  the  first  Monday  of  September  in  each  year,  the  state  auditor, 
as  secretary  of  the  state  board  of  equalization,  must  transmit  by  registered 
mail  to  the  county  auditor  of  each  county  in  the  state,  a  certified  statement 
showing  ail  the  changes  in  the  assessment  of  any  class  or  all  classes  of 
property,  or  in  the  aggregate  value  of  all  property  in  said  county,  and  the 
total  increase  or  decrease  as  result  of  all  changes  made  by  the  state  board 
of  equalization  in  the  assessment  of  property  in  said  county,  and  the  county 
auditor  shall,  upon  receipt  of  such  certified  statement,  file  the  same  in  his 
office.     ['13,  c.  58,  §  81,  p.  197.] 

Hist.      (See  R.  C.  §  1707)   '13,  c.  58,  §  81,  p.  197. 

133:82.  Same:  Ad  valorem  and  special  taxes:  Assessment  of 
public  utilities.  In  transmitting  the  certified  statement,  as  prescribed  in 
the  preceding  section,  the  state  auditor,  as  secretary  of  the  state  board  of 
equalization,  must  also  transmit  therewith  the  certificate  showing  the  total 
amount  of  state  ad  valorem  and  special  state  taxes  found  to  be  due  from 
said  county  and  must,  as  secretary  of  the  state  board  of  equalization,  also 
transmit  therewith  a  certified  statement  showing  the  assessment  of  any 
railroad,  telegraph,  telephone  or  electric  current  transmission  line  situated 
wholly  or  partly  within  said  county,  specifying  the  number  of  miles,  the 
equalized  value  per  mile,  and  the  total  equalized  value  of  each  line  in  the 
county,  and  in  any  incorporated  city,  town  or  village,  and  in  any  other 
taxing  district  into  or  through  which  such  line  extends,  and  the  name  of 
such  line,  if  any,  and  the  name  and  postoffice  address  of  the  taxpayer  or 
owner  of  such  line,  and  the  county  auditor  shall,  upon  receipt  of  such  cer- 
tified statement,  file  the  same  in  his  office.     ['13,  c.  58,  §  82,  p.  197.] 

Hist.     '13,  c.   58,   §  82,  p.   197. 

133:83.  Completion  of  tax  roll  after  equalization.  As  soon  as  the 
county  auditor  receives  the  certified  statements  prescribed  in  the  two  pre- 
ceding sections,  he  must  enter  in  the  columns  in  which  the  items  to  be 
corrected  appear  upon  the  real  property  assessment  roll,  in  red  ink, 
all  changes  and  corrections  made  by  the  state  board  of  equalization  in  the 
assessment,  and  must  enter  upon  the  said  assessment  roll  all  assessments 
of  railroads,  telegraph,  telephone  and  electric  current  transmission  lines 
in  his  county,  made  by  the  state  board  of  equalization,  adjusting  the  valua- 
tions among  the  incorporated  cities,  towns  or  villages,  and  other  taxing 
districts  in  accordance  with  the  certified  statement  of  the  secretary  of  the 
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state  board  of  equalization  prescribed  in  the  preceding  section,  and  there- 
upon he  must  carry  the  total  equalized  values  into  the  column  provided 
therefor,  in  accordance  with  the  provisions  6f  this  chapter,  and  thereafter 
enter  and  show  the  amount,  and  reasons  for  any  exemptions  claimed  under 
sections  4d,  4g,  4h,  4i,  4j  and  4u  of  this  chapter,  which  have  been  allowed 
by  the  board  of  county  commissioners  in  columns  provided  for  that  purpose, 
and  must  thereafter  enter  the  total  equalized  values  for  taxation  in  the 
column  provided  therefor,  and  he  must  thereupon  add  up  the  columns  of 
total  equalized  values,  amounts  of  exemptions  and  total  equalized  values 
for  taxation,  and  enter  the  total  of  each  column  in  the  assessment  roll. 

Hist.  (See  R.  C.  §1707)  "'13,  c.  58,  §83.  p.  198; 
reference  to  §  4u  added  on  authority  of  '17,  c.  112, 
§  6,  p.  392. 

133:84.  Penalty  for  dereliction  of  duty  by  state  board.  Any  mem- 
ber of  the  state  board  of  equalization  who  shall  knowingly  permit  any  un- 
just equalization  of  assessment,  or  incorrect  apportionment  of  state  taxes 
to  stand,  or  an  incorrect  statement  of  the  equalization  of  assessment  or 
apportionment  of  state  taxes  to  be  made  to  any  county  auditor  in  the  state, 
shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon  his  official  bond  for 
the  use  of  the  state.     [13,  c.  58,  §  84,  p.  198.] 

Hist.      (See  R.  C.  §  1717)    '13,  c.  58,  §  84,  p.   198. 

133:85.  Penalty  for  dereliction  of  duty  by  state  auditor.  The  state 
auditor  shall  be  liable  in  the  sum  of  $1000  for  failure  to  transmit  the  cer- 
tificates and  certified  statements,  as  prescribed  in  section  81  and  82  of  this 
chapter,  to  the  county  auditor  of  any  county,  to  be  recovered  upon  his 
official  bond  for  the  use  of  such  county.     [13,  c.  58,  §  85,  p.  199.] 

Hist.      '13,   c.   58,   §  85,   p.   199. 

ARTICLE   5. 
OPERATING  PROPERTY  OF  PUBLIC  UTILITIES. 

133:86.  Operating  property  assessable  by  state  board.  The  operat- 
ing property  of  all  railroads,  telegraph,  telephone  and  electric  current 
transmission  lines,  and  the  franchises  of  all  persons  owning,  or  operating 
as  lessees,  or  constructing  any  telegraph,  telephone  or  electric  current 
transmission  line,  or  railroads,  wholly  or  partly  within  this  state,  shall  be 
assessed  for  taxation  for  state,  county,  city,  town,  village,  school  district 
and  other  purposes,  exclusively  by  the  state  board  of  equalization^ 

Hist.      (See  R.   C.   §  1710)    '13,  c.   58,   §  86,  p.   199  :  Local    assessments:      The    power    and    jurisdiction 

"owing"    changed   to    "owning,"   obvious  error.  of  the   state  board  of  equalization  with  reference  to 

Cited:       (Former    statutes)     O.    S.    L.    Ry    Co.    v.  the  assessment  of  railroad  property  has  reference  to 

Yeates   (1888)    2  I.   397,   17   P.   457;  O.   S.  L.  Ry  Co.  assessments  made  for  general  state,  county  and  mu- 

v.  Gooding  (1899)   6   I.  773,  59  P.  821  ;  McConnel  v.  nicipal    purposes,    and   not    to   assessments   made   for 

S.   Bd.   etc.    (1905)    11    I.   652,  83   P.   494;   N.  P.   Ry.  local   improvements.      Oregon  etc.   R.   R.   Co.   v.   Pio- 

Co.  v.  Kootenai  Co.   (1910)    19  I.  75.  neer  Irr.  Dist.   (1909)    16  I.  578,  102  P.  904. 

Cross  ref.     Manner  of  assessment:      133:92. 

133:87.  Operator  representative  of  owner.  Any  person  operating 
a  railroad,  telegraph,  telephone  or  electric  current  transmission  line  in 
this  state  shall  be  representative  of  every  title  and  interest  in  the  operat- 
ing property  of  said  railroad,  telegraph,  telephone  or  electric  current  trans- 
mission line,  as  owner,  lessee  or  otherwise,  and  notice  to  such  person,  or 
his  agent  or  representative,  shall  be  notice  to  all  interests  in  such  property 
for  the  purpose  of  taxation.  The  assessment  of  such  operating  property 
in  the  name  of  the  owner,  lessee  or  operating  company,  shall  be  deemed 
and  held  to  be  an  assessment  of  all  title  and  interest  in  such  property  of 
every  kind  and  nature.     ['13,  c.  58,  §  87,  p.  199.] 

Hist.     '13,  c.   58,    S  87,  p.   199. 

133:88.      Nonoperating  property  assessable  by  county  assessor.      All 

property  belonging  to  any  person  owning,  operating  or  constructing  any 
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railroad,  telegraph,  telephone  or  electric  current  transmission  lines,  wholly 
or  partly  within  this  state,  not  included  within  the  meaning  of  the  term 
"operating  property,'!  as  defined  in  this  chapter;  namely,  property  not 
reasonably  necessary  for  the  maintenance  and  successful  operation  of 
such  railroad,  telegraph,  telephone  or  electric  current  transmission  line, 
including  vacant  lots  and  tracts  of  land,  and  lots  and  tracts  of  land  with 
the  buildings  thereon  not  used  in  the  operation  of  such  railroad,  telegraph, 
telephone  or  electric  current  transmission  line,  also  tenement  and  resident 
property,  except  section  houses,  also  hotels  and  eating  houses  situate  more 
than  100  feet  from  the  main  track  of  any  such  railroad,  shall  be  assessed 
by  the  assessor  of  the  county  wherein  the  same  is  situated.  ['13.  c.  58, 
§  88,  p.  199.] 

Hist.      (See   R.   C.   §1707)    '13,   c.   58,    §88,   p.    199.        laws    are    as    follows:      O.    S.    L.    Ry.    Co.    v.    Yeates 

Before    amendment:      Cases   dealing    with    distinc-        Q*S)    2{I'S(ifV'-  V  7^'q  4-5J  't>°'q<>S'    L'    RV'    C°'    V' 
lion  between  property  assessable  by  state  board  and        Gooding   (1899)    6   I.   773,   o9   P.   821. 
that    assessable    by    county    assessor,    under    former 

133:89.  Operator's  statement:  Filing.  Every  person  owning,  oper- 
ating or  constructing,  either  as  owner  or  lessee,  any  railroad,  electric 
current  transmission  line,  telegraph  line,  or  telephone  line  which  is  not 
exempt  from  taxation  under  the  provisions  of  this  chapter,  shall,  on  or 
before  the  second  Monday  of  July  in  each  year,  prepare  a  list  of  all  such 
property  subject  to  assessment  by  the  state  board  of  equalization,  upon 
blanks  supplied  by  the  state  auditor,  which  list  must  be  subscribed  and 
sworn  to  by  the  owner  or  lessee,  or  the  president,  secretary,  auditor,  super- 
intendent or  principal  accounting  officer  of  such  person,  and  delivered  to 
the  state  auditor  on  or  before  the  said  second  Monday  of  July  and  the  state 
auditor  must  file  such  list  in  his  office  as  secretary  of  the  state  board  of 
equalization.     ['13,  c.  58,  §  89,  p.  200.] 

Hist.     (See  R.  C.   §  1713)   '13,  c.  58,  §89,  p.  200.  Cited:      I.    Ry.    L.    &    P.    Co.    v.    Monk    (1914)    218 

Cross  ref.     Statement  by  railroads  concerning  car        *•  ""2. 
companies:     133:96c. 

133:90.  Same:  Contents.  The  list  prescribed  in  the  preceding  sec- 
tion must  show  the  name  of  the  owner  or  lessee;  the  name  of  the  line,  if 
any ;  the  name,  post  office  address  and  official  position  of  the  person  making 
and  verifying  said  list;  the  name,  post  office  address  and  official  position 
of  the  chief  officer  or  managing  agent  within  this  state,  and  of  all  other 
general  officers  residing  in  this  state;  such  a  general  description  of  the 
property  of  such  owner  or  lessee  situated  or  operated  in  the  state  of  Idaho 
as  would  be  sufficient  to  identify  the  same  for  all  purposes  of  assessment 
and  taxation ;  the  entire  length  of  the  system,  the  length  of  the  system  in 
this  state,  the  length  of  the  line  owned  and  the  length  of  the  line  operated 
for  the  whole  system  and  in  this  state  being  separately  shown ;  the  total 
number  of  miles  of  each  line  within  the  state,  the  number  of  miles  of  main 
line,  branch  line,  second  track,  siding  and  spurs  being  separately  shown 
and  the  number  of  miles  within  any  county,  and  within  any  incorporated 
city,  town  or  village,  and  within  any  school  or  other  taxing  district  into 
or  through  which  said  line  extends ;  the  total  number  of  shares  of  capital 
stock  for  the  whole  system,  the  amount  authorized,  the  amount  issued, 
the  amount  outstanding  and  the  dividends  paid  thereon  being  separately 
shown ;  the  market  and  actual  values  of  the  shares  of  capital  stock  for  the 
whole  system;  the  funded  debt  for  the  whole  system,  and  a  detailed  state- 
ment of  all  series  of  bonds,  debentures  and  other  securities  forming  part 
of  the  funded  debt,  at  par  value,  with  date  of  issue,  date  of  maturity,  rate 
of  interest  and  interest  paid;  the  market  and  actual  cash  values  of  such 
series  of  funded  debt  for  the  whole  system;  a  detailed  statement  of  all 
capital  stock  and  bonds  or  other  securities  of  such  person,  or  of  other  per- 
sons, owned  by  or  held  in  trust,  the  par  value  and  the  market  and  actual 
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value  of  the  same;  the  entire  gross  receipts  and  gross  expenses  for  the 
entire  system  for  each  and  every  month  for  each  year,  ending  on  the  30th 
day  of  June ;  and  such  other  matters  and  things  as  may  be  required  in  the 
form  of  the  blank  returns  supplied  by  the  state  auditor.  [13,  c.  58,  §  90, 
p.  200.] 

Hist.     (See  R.  C.  §  1713)  '13,  c.  58,  §  90,  p.  200. 

133:91.  Annual  reports  of  utilities.  Every  person  owning,  operat- 
ing or  constructing,  either  as  owner  or  lessee,  any  railroad,  electric  cur- 
rent transmission  line,  telegraph  line  or  telephone  line,  which  is  not  exempt 
from  taxation  under  the  provisions  of  this  chapter,  shall,  on  or  before  the 
second  Monday  of  July  in  each  year,  furnish  to  the  state  auditor,  as  sec- 
retary of  the  state  board  of  equalization,  certified  copies  of  the  annual 
reports  of  the  board  of  directors,  or  other  officers,  to  the  stockholders,  the 
annual  reports  made  to  the  interstate  commerce  commission  and  to  the 
railway  commission  of  anv  state  in  or  through  which  said  line  mav  extend. 
['13,  c.  58,  §  91,  p.  201.]  " 

Hist.      '13,  c.   58,   §  91,   p.  201. 

133:92.  Manner  of  assessment:  Valuation.  The  state  board  of 
equalization  must  assess  all  property  which,  under  the  provisions  of  this 
chapter,  is  to  be  assessed  by  it,  at  the  meeting  of  the  said  board  convening 
on  the  second  Monday  of  August  in  each  year,  and  must  complete  the 
assessment  of  such  property  on  the  fourth  Monday  of  August  in  that  year. 
The  said  board  shall,  at  such  meeting  ascertain  and  determine  the  full  cash 
value  of  all  such  property  in  the  state,  except  electric  current  transmission 
lines,  and  shall  determine  the  total  value,  the  number  of  miles  and  value 
per  mile  of  each  railroad,  telegraph  and  telephone  line  in  the  state,  the 
value,  number  of  miles,  and  value  per  mile  of  such  line  in  any  county  into 
or  through  which  the  said  line  extends,  and  the  value,  number  of  miles  and 
value  per  mile,  of  such  line  in  any  incorporated  city,  town,  village,  school 
district  or  other  taxing  district  into  or  through  which  the  said  line  ex- 
tends. The  value  per  mile  of  any  line  except  electric  current  transmission 
lines,  is  to  be  determined  by  dividing  the  total  value  of  such  line  within  the 
state  by  the  number  of  miles  of  such  line  within  the  state. 

The  said  board  shall  at  such  meeting  ascertain  and  determine  the  full 
cash  value  of  the  electric  current  transmission  lines  in  each  county  sepa- 
rately, and  shall  determine  the  total  value,  the  number  of  miles  and  value 
per  mile  of  each  electric  current  transmission  line  in  each  county  into  or 
through  which  said  line  extends,  and  the  value,  number  of  miles  and  value 
per  mile  of  such  line  in  any  incorporated  city,  town,  village,  school  district 
or  other  taxing  district  into  or  through  which  the  said  line  extends.  The 
value  per  mile  of  electric  current  transmission  lines  is  to  be  determined 
by  dividing  the  total  value  of  such  line  within  each  county  by  the  number 
of  miles  of  such  line  within  said  county,  and  all  operating  property  of  such 
electric  current  transmission  lines  shall  be  assessed  as  of  and  apportioned 
to  the  county  in  which  the  same  is  situated  as  a  part  of  the  transmission 
line  in  said  county. 

All  property  assessed  as  herein  provided  shall  be  valued  as  of  the  same 
time  as  other  property  in  the  state  is  valued,  and  the  value  of  all  fran- 
chises held  by  any  person  whose  property  has  been  assessed  as  herein  pro- 
vided shall  be  included  in  the  value  of  such  property.  ['15,  c.  18,  p.  69.] 

Hist.      (See    R.    C.    §§  1711,    1714  ;    am.    '12,    c.    8,  taxation    purposes    should    be    practically    the    same. 

S  15,    p.    32  ;    R.    C.    S  1716  ;    am.    '12,    c.    8,    §  16,    p.  Taylor  v.  Northwest  L.  &   W.  Co.   3  P.   U.   C.  I.   78, 

32)    '13,  c.  58,   §  92,  p.  201  ;  am.  '15,  c.  18,   p.  69.  P.   U.   R.   1916A  372. 

Valuation    by    public   utilities    commission:      When  There   is   no    provision   that  the   findings   of   value 

the    valuation    of    a    public    utility    has    been    deter-  of    the    Public    utilities   commission    shall    be    binding 

mined  on  a  scientific  plan  for  rate  making  purposes  on  th«  state  board  of  equalization,  but  upon  a  hear- 

and    a    schedule    of    rates    fixed    in    accordance    with  ln»  before  said  board  for  a  reduction  of  the  assess- 

such  valuation,  that  valuation  and  the  valuation  for  ment   such    findings   are  admissible   in    evidence   and 

794 


PROPERTY  OF  PUBLIC  UTILITIES  *  133  :96 

may  be  regarded  as  prima  facie  just  and  reason-  rately  value  and  assess  second  track  as  a  separate 
able.  Northwest  Light  etc.  Co.  v.  Alexander  (1916)  and  independent  railroad  property,  or  to  certify  such 
29   I.   557,    160   P.    1106.  ,  an   assessment.      lb. 

Electric  transmission  lines:  The  board  of  equall-  Time  of  assessment:  The  provisions  of  this  sec- 
zation  should  determine  assessed  valuation  of  elec-  tion  as  to  time  of  convening  and  completing  assess- 
tric  current  transmission  lines  and  operating  com-  ment  are  for  the  benefit  of  the  public  and  not  the 
panies  by  counties  instead  of  by  the  state  as  a  taxpayer  and  are  therefore  directory.  An  assess- 
whole,  and  each  county  should  collect  taxes  upon  ment  made  December  4  after  investigation,  report 
the  assessed  valuation  of  the  property  within  its  and  recommendation  by  the  tax  commission  was  not 
territorial  limits.  Said  board  has  no  power  to  ap-  \oid.  I.  Ry.  L.  &  P.  Co.  v.  Monk  (1914)  218  F.  682. 
portion  valuations  to  the  different  counties  of  the  Review:  Whether  the  state  board  of  equalization 
state.  The  function  of  board  ends  with  determining  exceeded  its  jurisdiction  in  that  it  assessed  the  rail- 
total  vaue  of  electric  company  within  county  and  road  and  teiegraph  property  of  the  state  at  less  than 
the  total  mileage  of  its  lines  Kootenai  Co  v.  S.  its  fu„  cash  value  is  a  question  of  fact  and  not  or 
Bd.  of   Equalization    (1917)    31   I.  — ,   169   P.  935.  ,aw     and  hence  can   not  be   inquired   into  on   an   ap- 

Railroad  valuation:     Under  former  statute,  it  was  plication  for  a  writ  of  review.     McConnell  v.  S.  Bd. 

held:  of   Equalization    (1905)    11   I.   652,   83   P.   494. 

In  assessing  railroad  property,  its  value  as  a  Remedy  of  taxpayer:  In  case  of  a  mistaken  or 
whole,  for  the  full  length  of  the  line  within  the  erroneous  assessment  by  the  state  board,  a  railroad 
state,  is  to  be  ascertained,  and  such  grand  total  Is  company  seeking  to  remove  the  cloud  of  such  assess- 
to  be  divided  by  the  entire  number  of  miles  of  main  ment  will  be  required  to  do  equity  before  it  can  take 
track  or  main  line ;  this  gives  a  uniform  valuation  a  decree  clearing  its  title,  and  must  pay  to  the 
per  mile  throughout  the  main  line  or  main  tracT<  county  the  proportionate  share  of  taxes  on  the 
in  each  county,  city,  incorporated  town  or  assess-  specific  piece  of  property  to  which  the  county  would 
ment  district.  N.  P.  Ry.  Co.  v.  Kootenai  Co.  (1910)  have  been  entitled  had  the  state  board  of  equallza- 
19   I.   75,    112  P.  320.  tion    complied    with    the    statute.      N.    P.    Ry.    Co.    v. 

The  state  board  has  no  power  or  authority  to  sepa-  Kootenai  Co.    (1910)    19  I.  75,   112  P.   320. 

133:93.  Attendance  of  agents  of  utility.  The  state  board  of  equali- 
zation may,  for  the  purpose  of  securing  evidence,  facts  or  information  to 
enable  it  to  value  and  assess  any  property  which  under  the  provisions  of 
this  chapter  is  to  be  so  valued  and  assessed,  require  the  attendance  of  the 
person,  or  any  officer,  manager  or  agent  of  such  person,  whose  property 
is  to  be  so  assessed,  and  require  him  to  answer  under  oath  all  questions 
propounded  which,  in  the  judgment  of  the  said  board,  would  assist  it  in 
fixing  the  value  of  such  property,  whether  such  person,  officer,  manager 
or  agent  resides  within  or  without  this  state.     ['13,  c.  58,  §  93,  p.  201.] 

Hist.     '13,  c.  58,   §  93,  p.   201. 

Cited:      I.    Ry.    L.    &    P.    Co.    v.    Monk    (1914)    218 
F.  682. 

133:94.  Arbitrary  in  case  of  nondisclosure.  In  case  any  person  re- 
fuses or  neglects  to  furnish  the  list,  or  copies  of  the  reports  required  to  be 
furnished  under  the  provisions  of  this  chapter,  or  refuses  or  neglects  to 
appear  before  the  state  board  of  equalization,  or  to  answer  under  oath  all 
questions  propounded  to  him  in  relation  to  matters  necessary  to  be  known 
by  the  said  board  in  order  to  discharge  its  duties  in  the  assessment  of  his 
property  or  the  property  of  the  person  represented  by  him,  then  the  said 
board  shall  make  an  arbitrary  assessment  of  such  property,  which  shall 
be  as  fair  and  equitable  as  it  may  be  able  to  make  from  the  best  informa- 
tion it  possesses,  and  any  such  person  shall  be  estopped  to  question  or 
impeach  any  such  assessment  in  any  hearing  or  proceeding  thereafter. 
['13,  c.  58,  §  94,  p.  202.] 

Hist.      (See  R.   C.    §  1712)    '13,   c.   58,   §  94,   p.    202. 

133:95.  Taxpayer  entitled  to  hearing.  Every  person  whose  prop- 
erty is  to  be  assessed  by  the  state  board  of  equalization  shall,  upon  request 
therefor,  in  writing,  be  entitled  to  a  hearing  before  the  said  board  in  rela- 
tion to  his  assessment  or  the  assessment  of  other  property  in  the  state,  and 
the  said  board  shall,  upon  any  such  request,  fix  a  time  for  such  hearing 
within  the  period  in  which  such  assessment  must  be  made,  and  such  hear- 
ing shall  be  conducted  in  such  manner  as  the  said  board  may  direct.  ['13, 
c.  58,  §  95,  p.  202.] 

Hist.     '13,  c.   58,   §  95,  p.   202.  consideration    the    valuation   of    his   property,    and   In 

Nature    of    hearing:      A    taxpayer    who    has    been  the    absence    of    fraud    can    not    complain    of    action 

afforded    the    opportunity    of    appearing    before    the  taken    at    an    adjourned    meeting    at    which    he    was 

board   and   presenting   his   arguments   does   not   have  n°t    V™??™1-      L    Ry-    L-    &    P-    Co-    v-    Mank    H9*^ 

the   right,   as  in   the   trial   of   a  case   in   court,   to  be  '"1^  '•  ""2. 

present  during  the  entire  time  the  board  has  under 

133:96.  Certification  of  assessments  to  counties:  Duties  of  state 
auditor.      On  or  before  the  first  Monday  of  September  in  each  year  the 
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state  auditor,  as  secretary  of  the  state  board  of  equalization,  must  prepare 
and  transmit  certified  statements  of  the  assessment  of  property  by  the 
said  board  to  the  county  auditors  of  the  several  counties  of  this  state,  in 
accordance  with  the  provisions  of  this  chapter.     ['13,  c.  58,  §  96,  p.  202.] 

Hist.      (See  R.    C.   §  1715)    '13,   c.    58,    §  96,    p.   202.        make  certificate  provided  for  in  this  section  can  not 

Cited:      I.    Ry.    L.  &    P.    Co.    v.    Monk    (1914)    21?  be  altered  by  order  to  contrary  by  board  of  equali- 

,,     _„9  v          '  zation,   and   he  could  be  compelled  to   issue  this  cer- 

'  tificate  by  writ  of  mandate.     Kootenai  Co.  v.  *S.   Bd. 

Duty    of    auditor:  The    duty    of    state    auditor    to  of   Equalization    (1917)    31   I.  — ,    169   P.   935. 

ARTICLE   6. 
ASSESSMENT  OF  CAR  COMPANIES. 

133:96a.  Car  companies  assessable  by  state  board.  The  property 
of  car  companies  shall  be  annually  assessed  as  prescribed  in  this  article 
by  the  state  board  of  equalization.     ['11,  c.  209,  §  1,  p.  679.] 

Hist.      '11,   c.    209,    §  1,   p.   679. 

133:96b.  Car  companies  denned:  Statement.  The  president  or 
other  chief  officer  of  every  car  company,  mercantile  or  other  company  or 
corporation,  other  than  a  railroad  company  operating  a  line  of  railroad, 
and  every  firm,  corporation  or  individual  owning  or  operating  any  stock 
cars,  furniture  cars,  refrigerator  cars,  fruit  cars,  poultry  cars,  tank  cars, 
or  any  other  kind  of  cars  except  sleeping  cars  through,  in  or  into  the  state 
of  Idaho,  shall,  on  or  before  the  second  Monday  in  August  of  each  year, 
make  to  the  state  auditor  a  true,  full  and  accurate  statement,  verified  by 
the  affidavit  of  the  officer  or  person  making  the  report,  showing  the  aggre- 
gate number  of  miles  made  by  their  cars  on  the  several  lines  of  railroad 
in  this  state  ending  with  the  1st  day  of  August  last  past,  and  a  further 
statement  showing  the  average  number  of  miles  traveled  per  day  of  a 
particular  class  covered  by  the  statement  in  the  ordinary  course  of  busi- 
ness during  the  year,  and  the  total  number  of  cars  owned  by  said  company, 
individual  or  firm.     ['11,  c.  209,  §  2,  p.  680.] 

Hist.      '11,   c.  209,    ^  2,  p.   680. 

133.96c.  Statement  by  railroad  companies.  The  president  or  other 
officer  of  every  railroad  company  whose  lines  run  through,  in  or  into  this 
state  shall,  on  or  before  the  second  Monday  of  August  in  each  year,  fur- 
nish to  the  state  auditor  a  statement,  verified  by  the  affidavit  of  the  officer 
or  person  making  the  same,  showing  the  total  number  of  miles  made  by 
the  cars  of  every  such  car  company,  mercantile  or  other  company,  firm  or 
individual  on  their  lines,  branches,  sidings,  spurs  and  warehouse  tracks 
in  this  state  during  the  year  ending  on  the  1st  day  of  August  last  past. 
['11,  c.  209,  §  3,  p.  680.] 

Hist.     '11,  c.   209,    §  3,  p.   680. 

133:96d.  Manner  of  assessment.  It  shall  be  the  duty  of  the  state 
board  of  equalization  to  ascertain  from  said  statements  the  number  of 
cars  required  to  make  the  total  mileage  of  the  cars  of  each  such  car  com- 
pany, mercantile  or  other  company  or  corporation,  firm  or  individual 
within  the  period  of  one  year,  and  such  number  of  cars  so  found  shall  be 
the  number  of  cars  on  which  said  company,  firm  or  individual  shall  be 
assessed  for  said  year.  The  state  board  of  equalization  shall  ascertain 
and  fix  the  valuation  upon  each  particular  class  of  cars,  which,  as  nearly 
as  possible,  shall  be  the  true  value  of  such  cars,  and  the  number  so  ascer- 
tained shall  be  assessed  to  the  respective  car  company,  mercantile  or  other 
company,  firm  or  individual.  For  the  purpose  of  making  the  assessment, 
the  board  is  authorized  to  base  the  assessment  upon  the  returns  of  the 
several  railroad  companies ;  and  in  determining  the  number  of  such  cars, 
the  state  board  of  equalization,  in  so  far  as  may  be  practicable,  shall  har- 
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monize  the  statements  of  the  several  railroad  companies,  car  companies, 
mercantile  or  other  companies,  firms  or  individuals  with  respect  thereto. 
Such  assessment  shall  be  included  in  the  records  and  proceedings  of 
the  board,  and  shall  be  pro  rated  among  the  several  counties  traversed  by 
railways  carrying  said  cars  in  proportion  to  the  entire  main  track  mileage 
of  railway  carrying  said  cars  in  said  county,  and  a  statement  transmitted 
to  the  county  auditor  of  each  county  as  provided  in  cases  of  other  assess- 
ments made  by  said  board,  and  shall  be  apportioned  by  the  county  auditor 
among  the  respective  districts,  school  districts,  road  districts,  cities,  towns 
and  villages  in  which  the  same  may  be  entered  on  the  tax  list  and  collected 
by  the  county  tax  collector,  as  otherwise  provided  by  law. 

Hist.      '11,   c.    209,    §  4,   p.   680  ;    "as  otherwise   pro-         provisions.       Clause     repeated     in     following     section 
vided  by  law"   for  reference  to   R.   C.    §  1715,   which        omitted. 
was    repealed    but    superseded    by    other    analogous 

133:96e.  Penalty  for  failure  to  make  statement.  In  case  any  such 
car  company,  mercantile  or  other  company,  firm  or  individual  shall  fail  or 
refuse  to  make  the  statement  herein  required  within  the  time  above  spe- 
cified, or  shall  make  a  false  statement,  the  said  board  shall  proceed  to 
assess  the  property  of  such  car  company,  mercantile  or  other  company, 
firm  or  individual  so  failing,  and  shall  add  50  per  cent  to  the  value  thereof, 
as  ascertained  and  determined  bv  the  board.  ['11,  c.  209,  part  of  §  5, 
p.  681.] 

Hist.      '11,  c.   209,   part  of  §  5,   p.   681. 

133:96f.  Railroads  and  sleeping  car  companies  not  governed  by 
preceding  section.  Sections  96a  to  96e  of  this  chapter  shall  not  apply  to 
railroad  companies  operating  railroads  within  this  state,  nor  to  sleeping 
car  companies  whose  cars  are  used  regularly  by  railroads  running  in,  into 
and  through  this  state.     ['11,  c.  209,  part  of  §  5,  p.  681.] 

Hist.     '11,  c.   209,  part  of  $  5,  p.  681. 

Sleeping  Car  Companies. 
133:96g.  Sleeping  car  companies:  Defined.  Every  person,  firm, 
copartnership,  joint  stock  association  or  corporation  owning  any  sleeping 
cars,  parlor  cars,  buffet  cars  or  tourist  cars  used  by  railroads  upon  regular 
lines  running  in,  into  or  through  this  state  and  upon  which  an  extra  charge 
in  addition  to  the  railroad  transportation  fare  is  made,  shall,  for  the  pur- 
pose of  this  chapter,  be  held  and  deemed  to  be,  and  shall  hereafter  be  called 
a  sleeping  car  company.     ['11,  c.  209,  §  6,  p.  681.] 

Hist.     '11,  c.  209,   §  6,  p.  681. 

133:96h.  Same:  Statement.  Every  sleeping  car  company  whose 
cars  are  used  by  railroads  running  in,  into  or  through  this  state,  shall,  on 
or  before  the  second  Monday  of  August,  1911,  and  annually  thereafter, 
make  to  the  state  auditor  a  report  for  the  year  ending  August  1  preceding, 
sworn  to  by  some  officer  of  such  sleeping  car  company  acquainted  with  the 
facts,  showing :  First,  the  total  number  of  cars  of  each  class  used  in  trans- 
acting the  business  upon  all  of  the  lines  running  in.  into  or  through  this 
state ;  second,  the  fair  average  value  per  car  of  each  of  the  classes  of  such 
cars;  third,  the  total  number  of  miles  of  railroad  main  track  over  which 
such  cars  were  used  within  this  state,  and  within  each  county  in  this  state ; 
fourth,  the  total  value  of  such  cars  due  to  this  state  as  the  number  of  miles 
of  railroad  main  track  over  which  such  cars  were  used  within  this  state 
bears  to  the  total  number  of  miles  of  railroad  main  track  over  which  such 
cars  are  used,  and  the  value  per  mile.     ['11,  c.  209,  §  7,  p.  681.] 

Hist.     '11,  c.  209,   §  7,  p.  681. 

133:96i.  Same:  Assessment.  The  state  board  of  equalization  shall 
ascertain  and  fix  the  number  of  each  particular  class  of  cars  used  in  trans- 
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acting  the  business  upon  all  lines  running  in,  into  and  through  this  state, 
and,  as  nearly  as  possible,  the  true  value  of  all  the  different  classes  of 
cars  used  upon  lines  running  in,  into  and  through  this  state,  and  the  state 
board  shall  assess  that  proportion  of  such  total  value  which  the  number 
of  miles  of  railroad  main  track  over  which  such  cars  were  used  within  this 
state  bears  to  the  total  number  of  miles  of  railroad  main  track  over  which 
such  cars  were  used  everywhere.  Such  assessment  shall  be  included  in 
the  records  and  proceedings  of  the  board,  and  shall  be  pro  rated  among 
the  several  counties  traversed  by  railroads  having  said  cars,  and  shall  be 
apportioned  by  the  county  auditor  as  provided  in  section  96d  of  this 
chapter.     ['11,  c.  209,  §  8,  p.  682.] 

Hist.     '11,   c.   209,   $  8,  p.  682. 

133:96j.      Same:      Penalty   for  refusal   to  make   statement.      If   any 

sleeping  car  company  shall  fail  or  refuse  to  make  the  report  as  herein 
required,  the  state  board  of  equalization  shall  proceed  to  assess  the  prop- 
erty of  such  sleeping  car  company  upon  the  best  information  it  may  be 
able  to  obtain,  and  shall  add  to  the  value  so  ascertained  50  per  cent  as  a 
penalty  for  the  failure  or  refusal  of  such  sleeping  car  companv  to  make 
its  report.     ['11,  c.  209,  §  9,  p.  682.] 

Hist.      '11,   c.  209,   §  9,  p.   682. 

ARTICLE   7. 
LEVY  AND  APPORTIONMENT  OF  TAXES. 

133:97.  Annual  state  tax  levy.  The  board  of  county  commissioners 
in  each  county  in  this  state  must  meet  on  the  second  Monday  of  September 
in  each  year  to  ascertain  the  tax  rate  necessary  to  be  levied  on  each  $100 
of  the  valuation  of  all  the  taxable  property  in  the  county  for  such  year  in 
order  to  raise  the  amount  of  state  taxes  apportioned  to  such  county  by  the 
state  board  of  equalization,  and,  likewise,  the  tax  rate  necessary  to  be 
levied  for  each  of  the  several  funds  in  order  to  meet  the  expenditures  of 
such  funds  for  the  said  year,  and  must,  on  or  before  the  third  Monday  in 
September  in  said  year,  determine  such  tax  rates  and  levy  the  same,  with 
such  percentage  of  increase  as  in  the  judgment  of  the  said  board  may  be 
necessary  to  counterbalance  taxes  unpaid  on  the  second  Monday  of  July 
in  the  succeeding  year :  Provided,  That  no  tax  levy  shall  exceed  the 
maximum  authorized  therefor,  or  be  less  than  the  minimum  prescribed 
therefor,  by  the  laws  of  this  state:  And,  Provided  further,  That  the  total 
of  all  such  levies  must  be  within  the  limits  prescribed  by  the  laws  of  this 
state.     ['13,  c.  58,  §  97,  p.  202.] 

Hist.      (See    R.   C.    8  1648)    '13,    c.   58,    §97,    p.   202.  Levy:       The    word    "levy"     is    sometimes    used    to 

Constitutional^:      It  is  within   the   power   of   the  denote    the    mere    ministerial    act   of   computing    ana 

legislature   to   pass   an   act   authorizing   the    board   of  extending    a    tax    according    to    an    assessment.      AT 

commissioners   of   any    county   indebted   to    the   state  other   times   it   refers  to  the    legislative    function    of 

on   account  of   state  taxes  due  from   such   county  to  determining    the   amount   of    money   to   be   raised   by 

the   state  to   make  a  sufficient   levy  not  exceeding  a  taxa^°^J  oTV'T^  o^V  Si  £  ??A           V" 

maximum   rate   therein   specified,   for  the   purpose   or  man    (191b)    29   I.    294,    301,    158   P.    560. 

paying   and    liquidating   such    indebtedness.     Gooding  Appeal:      An    appeal    lies    from    an    order    of    the 

v.    Proffitt    (1905)    11    I.    380,   83    P.    230;   Gooding   v.  board    making    a    tax    levy.       (Ailshie,    J.    dissents.) 

Cowen    (1905)    11    I.   392,   83  P.   234;   Gooding  v.   An-  Fenton    v.     Comrs.    of    Ada    Co.     (1911)     20    I.    392, 

derson    (1905)    11   I.   392,   83  P.   234.    *  119    P.    41. 

133:98.      County  liability  for  state  taxes.      Each  county  in  this  state 

is  liable  to  the  state  for  the  full  amount  of  all  state  taxes  apportioned  to  I 

such  county  by  the  state  board  of  equalization,  and  such  taxes  must  be  paid 

to  the  state  in  full,  without  deductions,  before  the  second  Monday  in  July 

in  the  succeeding  year.  J  All  state  taxes  must  be  collected  and  paid  into 

the  county  treasury  and  apportioned  to  the  state  fund  until  the  full  amount 

of  such  taxes  for  which  the  county  is  liable  has  been  apportioned  to  such 

fund,  and  thereafter  all  such  state  taxes  shall  be  apportioned  to  the  county 

warrant  redemption  fund.     If,  on  account  of  uncollected  taxes,  there  is 

not  sufficient  money  in  the  county  treasury  to  the  credit  of  the  state  fund 
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to  pay  such  state  taxes  in  full  within  the  time  prescribed  by  this  chapter 
when  such  taxes  must  .be  paid,  the  same  must  be  paid  within  the  time  pre- 
scribed therefor  out  of  any  county  money  in  the  hands  of  the  county 
treasurer,  and  when  so  paid  shall  be  charged  to  the  state  fund,  but  no 
transfer  of  money  from  any  county  fund  to  the  state  fund  shall  be  made 
upon  the  books  of  the  county  auditor  to  county  treasurer  on  account  of 
any  such  temporary  deficiency  in  the  state  fund.     [13,  c.  58,  §  98,  p.  203.] 


Hist.  (See  R.  C.  §1647;  "12,  c.  8,  §4,  P-  24; 
R.  C.  §  1792;  '11.  c.  54.  p.  121)  '13,  c  58,  §98,  p. 
203. 

Cross  ref.  Duties  of  officers  relating  to  settle- 
ment with   state:      133:201,   204,   210. 

Deductions:  Const.  VII,  7,  providing  that  all  taxes 
levied  and  collected  for  state  purposes  must  be  paid 
into  the  state  treasury,  without  any  deduction  for 
commissions  or  other  charges,  is  self-acting.  Cun- 
ningham v.  Moody  (1891)  3  I.  125,  28  P.  395; 
Guheen  v.  Curtis  (1892)  3  I.  443,  31  P.  805;  Wick- 
ersham  v.  Comrs.  of  Elmore  Co.  (1894)  4  I.  137, 
36   P.    700. 


An  act  which  provides  that  counties  may  deduct 
from  the  moneys  due  the  state  from  taxation  one- 
half  of  the  amount  they  have  expended  for  emer- 
gency employment  upon  public  highways  is  invalid 
as  contravening  Const.  VII,  7.  Epperson  v.  Howell 
(1916)    28   I.   338,    154   P.   621. 

Uncollected  taxes:  Under  a  former  law  it  was 
held  that  a  county  was  not  liable  to  the  state  for 
uncollected  taxes  levied  upon  lands,  which,  in  de- 
fault of  payment,  were  sold  at  a  delinquent  sale 
and  bid  in  by  the  county,  until  such  lands  were 
redeemed  or  otherwise  disposed  of  by  the  county. 
S.    v.   Ada   Co.    (1900)    7   I.   261,   62   P.   457. 


133:99.      Annual    county    tax    levy:      Current    expense    fund.      The 

board  of  county  commissioners  of  each  county  in  this  state  must  levy  an- 
nually upon  all  the  taxable  property  of  said  county  a  tax  for  general  county 
purposes,  to  be  collected  and  paid  into  the  county  treasury  and  apportioned 
to  the  county  current  expense  fund,  which  levy  shall  not  exceed  50  cents 
on  each  $100  of  the  assessed  valuation  of  said  property  in  counties  where 
the  assessed  valuation  is  $5,000,000  or  over  and  75  cents  on  each  $100  of 
the  assessed  valuation  of  said  property  where  the  assessed  valuation  is 
less  than  $5,000,000  for  the  year  in  which  such  levy  is  made.  ['13,  c.  58, 
part  of  §  99,  p.  203.] 

Hist.      '13,    c.    58,    part   of    §  99,    p.    203,    reenacted 
"17.    c.    170,    part   of    §  1,   p.    503. 

133:99a.  Same:  Road  fund.  Upon  the  same  property  and  for  the 
same  year  the  said  board  must  also  levy  a  tax  for  general  road  purposes,  to 
be  collected  and  paid  into  the  county  treasury  and  apportioned  to  the  county 
road  fund,  except  as  otherwise  provided  by  law,  which  levy  shall  not 
exceed  25  cents  on  each  $100  of  such  assessed  valuation.  ['13,  c.  58,  part 
of  §  99,  p.  203.] 


Hist.  '13,  c.  58,  part  of  ij  99,  p.  203,  reenacted 
'17.  c.   170,  part  of  §  1,  p.   504. 

Cross  ref.  Levy  of  road  poll  and  per  capita  tax  • 
S  894.  Property  road  tax:  §§  882,  900.  Special 
road  tax:      §  901. 

Construction:  This  provision  is  mandatory.  The 
words  "except  as  otherwise  provided  by  law"  refer 
to  subd.  6  of  §  882  R.  C,  and  to  §  900.  Potlatch  L. 
Co.  v.  Comrs.  of  Latah  Co.  (1916)  29  I.  399,  160 
P.    256. 

Effect  of  special  levy :  Boards  of  county  com- 
missioners  in    making    a   general    levy   for   road    pur- 


poses are  not  authorized  to  take  into  consideration 
petitions  filed  with  them  for  special  levies  under 
§  901.  Potlatch  L.  Co.  v.  Comrs.  of  Latah  Co. 
(1916)    29    I.    399,    160    P.    256. 

A  special  road  tax  levied  by  a  county  on  all  the 
taxable  property  therein  and  a  general  tax  levy 
made  in  the  same  year  for  road  purposes,  do  nor 
constitute  duplicate  taxation  in  contravention  of 
Const.  VII,  5,  which  provides  that  duplicate  taxa- 
tion of  property  during  the  same  year  for  the  same 
purpose  is  prohibited.  Humbird  L.  Co.  v.  Kootenai 
Co.    (1904)    10   I.    490,    79   P.    396. 


133:99b.  Same:  Bridge  fund.  Upon  the  same  property  and  for  the 
same  year  the  said  board  may  also  levy  a  tax  for  the  repair  and  construc- 
tion of  bridges,  to  be  collected  and  paid  into  the  county  treasury  and  appor- 
tioned to  the  county  bridge  fund,  except  as  otherwise  provided  by  law, 
which  levy  shall  not  exceed  10  cents  on  each  $100  of  such  assessed  valua- 
tion.    ['13,  c.  58,  part  of  §  99,  p.  204.] 

Hist.      '13,    c.    58,    part   of    §99,    p.    204,    reenacted  Cross    ref.      Emergency   bridge   fund:      S  937. 

'17,  c   .170,  part  of  §  1,   p.   504. 

133:99c.  Same:  School  fund.  Upon  the  same  property  and  for  the 
same  year  the  board  must  also  levy  a  tax  for  general  school  purposes,  to 
be  collected  and  paid  into  the  county  treasury  and  apportioned  to  the  county 
school  fund,  which  levy  shall  be  sufficient  to  raise  a  minimum  sum  of  $15 
per  capita  of  school  enumeration.     ['17,  c.  170,  part  of  §  1,  p.  504.] 
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Hist.      '13,  c.   58,   S  99,   p.   203;  am.   '17,  c.   170,   §  I,         129.      Independent    school    district    special    tax:      38: 
p.    504.  197.       Redemption     of    funding    or    school     building 

Cross    ref.      Levy    of    school    taxes:      Special    tax:         J?°nds=       3W-4l     TLeaC,herS'  „ ^o*™16"*    f  Und :       38 : 
38:79.       County    taxes:       38:107.       Bond    payments:         221-      Rural  hl*h   schools:      38:238. 
38:128.      Interest   and   sinking  fund  for  bonds:      38: 

133:99d.  Same:  Warrant  redemption  fund.  Upon  the  same  prop- 
erty and  for  the  same  year  the  said  board  must  levy  a  tax  for  the  redemp- 
tion of  outstanding  county  warrants  issued  prior  to  the  second  Monday 
of  April  in  said  year,  to  be  collected  and  paid  into  the  county  treasury  and 
apportioned  to  the  county  warrant  redemption  fund,  which  levy  must  be 
sufficient  for  the  redemption  of  all  such  outstanding  county  warrants  be- 
fore the  second  Monday  of  April  in  the  succeeding  year,  unless  the  amount 
of  such  outstanding  warrants  exceeds  the  amount  that  would  be  raised  by 
a  levy  of  100  cents  on  each  $100  of  such  assessed  valuation,  in  which  case 
the  board  must  annually  levy  a  tax  of  100  cents  on  each  $100  of  such  as- 
sessed valuation  for  the  redemption  of  such  outstanding  warrants.  ['13, 
c.  58,  part  of  §  99,  p.  204.] 

Hist.  '13,  c.  58,  part  of  §  99,  p.  204,  reenacted 
'17,  c.   170,  part  of  §  1,   p.  504. 

Constitutionality:  This  section  was  passed  in 
obedience  to  the  mandate  of  Const.  VII,  15.  Peavy 
v.   McCombs    (1914)    26   I.   143,   140   P.   965. 

Cash  basis:  By  this  provision  the  legislature  de- 
clared its  purpose  to  place  the  counties  of  the  state 
upon  a  cash  basis.  Peavy  v.  McCombs  (1914)  26  I. 
143,    140   P.   965. 

Bonding:  By  this  section  the  power  of  the  boartf 
of  county  commissioners  to  issue  bonds  for  the  pay- 

133:99e.  Same:  Bond  redemption  funds.  Upon  the  same  property 
and  for  the  same  year  the  said  board  must  also  levy  such  other  taxes  as 
may  be  necessary  for  the  payment  of  the  interest  on  county  bonds  or  to 
provide  a  sinking  fund  for  the  redemption  of  county  bonds  or  such  other 
authorized  taxes  as  may  be  necessary  for  any  other  or  special  purposes, 
to  be  collected  and  paid  into  the  county  treasury  and  apportioned  as  pro- 
vided by  the  laws  of  this  state.     ['13,  c.  58,  part  of  §  99,  p.  204.] 


ment  or  redemption  of  outstanding  county  warrants 
is  abrogated.  This  applies  to  warrants  which  were 
issued  before  said  law  went  into  effect  as  well  as 
to  warrants  which  were  issued  after  it  went  into 
effect.  Peavy  v.  McCombs  (1914)  26  I.  143,  140 
P.    965. 

'15,  c.  20,  p.  71,  supersedes  this  section  and  Peavy 
v.  McCombs,  26  I.  143,  140  P.  965.  Warrant  In- 
debtedness may  be  extinguished  by  the  issuance  and 
sale  of  funding  bonds  in  new  counties.  Jones  v. 
Power  Co.    (1915)    27   I.   656,   150  P.   35. 


Hist.      '13,    c.    58,    part   of    §  99,    p.    204,    reenactei*. 
'17.  c.   170,  part  of   8  1,   p.   504. 


133:99f.  Warrant  redemption  fund:  Apportionment  from  other 
funds.  All  taxes  levied  in  any  year  for  the  county  current  expense  fund, 
county  road  fund  and  county  bridge  fund  and  collected  on  or  after  the 
second  Monday  of  April  in  the  succeeding  year  and  any  tax  levied  for  any 
purpose  and  which  is  no  longer  needed  for  such  purpose  when  collected 
must  be  paid  into  the  county  treasury  and  apportioned  to  the  county  war- 
rant redemption  fund,  except  as  otherwise  provided  by  law.  All  money 
in  the  county  treasury  on  the  second  Monday  of  April  to  the  credit  of  the 
county  current  expense  fund,  county  road  fund,  county  bridge  fund  or  any 
other  fund  which  is  no  longer  needed  must  be  transferred  to  the  county 
warrant  redemption  fund  upon  the  books  of  the  county  auditor  and  county 
treasurer  by  resolution  of  the  board  of  county  commissioners  entered  upon 
the  records  of  the  proceedings.     ['13,  c.  58,  part  of  §  99,  p.  204.] 

Hist.      '13,    c.    58,    part   of    §  99,    p.    204,   reenacted        obedience  to  the   mandate   of   Const.   VII,    15.   Peavy 
'17,   c.    170,   part  of   $  1,   p.   504.  v.    McCombs    (1914)    26    I.    143,    140   P.    965. 

Constitutionality :       This     section     was    passed    In 

133:100.  Manner  of  transferring  county  funds.  No  transfer  of 
money  from  one  county  fund  to  another  county  fund  must  be  made  upon 
the  books  of  the  county  auditor  and  county  treasurer  unless  the  same  is 
authorized  and  so  ordered  by  resolution  of  the  board  of  county  commis- 
sioners entered  upon  the  records  of  its  proceedings  and  certified  copies  of 
such  resolution  filed  in  the  office  of  the  county  auditor  and  county  treasurer. 
['13,  c.  58,  §  100,  p.  205.] 

Hist.      (See  R.    C    §  1792;   "11,   r.    54,   p.  121)    '13, 
c.   58,   §  100,   p.   205. 
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133:101.  Method  of  determining  tax  rate.  In  the  determination  of 
the  tax  rate  to  be  levied  for  the  several  state  and  county  funds  in  any 
year,  the  board  of  county  commissioners  of  each  county  in  this  state  must 
estimate  the  warrant  expenditures  for  such  year  on  the  several  county 
funds,  and  must  require  every  county  officer  to  submit  an  itemized  state- 
ment of  the  probable  receipts  and  expenditures  of  his  office  for  such  year, 
and  must  require  the  assessor  to  submit  an  estimate  of  the  assessed  valua- 
tion of  all  taxable  property  which,  under  the  provisions  of  this  chapter,  is 
to  be  entered  upon  the  personal  property  assessment  roll,  and  must  re- 
quire the  county  auditor  to  furnish  a  statement  of  the  assessed  valuation 
of  all  taxable  property  entered  upon  the  real  property  assessment  roll,  the 
amount  of  all  state  taxes  apportioned  to  said  county  by  the  state  board 
of  equalization,  the  warrant  expenditures  and  receipts  from  all  sources 
for  the  several  county  funds  for  the  current  year  and  for  any  prior  year 
or  years,  the  amount  of  outstanding  county  warrants  for  the  current  year 
and  for  prior  years,  the  amount  of  money  in  the  county  treasury  to  the 
credit  of  the  several  county  funds,  and  any  and  all  other  information  that 
may  be  obtained  from  the  records  in  his  office  which  may  be  of  assistance 
to  the  said  board  in  determining  the  amount  of  taxes  to  be  levied.  ['13, 
c.  58,  §  101,  p.  205.] 

Hist.      (See    R.    C.    §1647;    '12,    c.    8,    §4.    P-    24)  Cited:      Peavy   v.    McCombs    (1914)    26    I.    143,    140 

'13,   c.   58,   §  101,   p.   205.  P.   965. 

133:102.  Record  of  proceedings.  The  clerk  of  the  board  of  county 
commissioners  must  keep  a  record  of  all  proceedings  of  the  said  board 
relating  to  the  levy  of  taxes  in  the  minute  book  provided  for  in  section 
1912,  and  all  levies  authorized  and  fixed  by  the  said  board  must  be  re- 
corded in  the  said  book.  The  said  clerk  must,  on  or  before  the  third  Mon- 
day of  September  in  each  year  prepare  three  certified  copies  of  the  record 
of  all  levies  authorized  and  fixed  by  the  said  board,  and  deliver  one  of  such 
copies  to  the  assessor,  and  one  of  such  copies  to  the  tax  collector,  who 
must  each  file  the  same  in  his  office,  and  the  said  clerk  must  file  the  other 
copy  in  his  office  as  county  auditor.     ['13,  c.  58,  §  102,  p.  205  J 

Hist.     '13,  c.  58,  §  102,  p.  205. 

133:103.  Municipal  taxes:  Certification  of  levies.  The  governing 
authorities  of  every  city,  town,  village,  school  district,  or  any  other  district 
or  municipality  to  which  is  delegated  by  law  the  power  to  levy  taxes,  must, 
on  or  before  the  third  Monday  of  September  in  each  year,  certify  to  the 
county  auditor  the  tax  rate  levied  by  any  such  city,  town,  village,  school 
district  or  other  district  or  municipality  for  the  said  year  upon  any  prop- 
erty situated  therein,  and  the  county  auditor  shall  on  or  before  said  date 
file  a  certified  list  of  such  levies  in  the  office  of  the  assessor  and  in  the 
office  of  the  tax  collector.     ['13,  c.  58,  §  103,  p.  206.] 

Hist.      (See  R.  C.   §  1721)    '13,  c.  58,   §  103,  p.   206. 
Cited:      Coon    v.    Sommercamp    (1915)    26    I.    776, 
146   P.    728. 

133:104.  Same:  Collection.  All  taxes  of  every  city,  town,  village, 
school  district  or  other  district  or  municipality,  levied  according  to  law 
and  certified  in  accordance  with  the  provisions  of  this  chapter,  shall  be 
collected  and  paid  into  the  county  treasury  and  apportioned  to  such  city, 
town,  village,  school  district  or  other  district  or  municipality:  Provided, 
That  \y±  per  cent  of  all  taxes  collected  and  paid  into  the  county  treasury 
for  every  incorporated  city,  town  or  village,  and  every  independent  school 
district,  and  every  other  district  or  municipality  having  a  treasurer  whose 
duty  it  is  to  receive,  keep  and  disburse  all  moneys  belonging  to  such  incor- 
porated city,  town,  village,  independent  school  district  or  other  district  or 
municipality,  shall  be  apportioned  to  the  county  current  expense  fund, 
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which  apportionment  shall  be  in.  full  for  all  services  of  all  county  officers 
in  the  levy,  computation  and  collection  of  such  taxes.  ['13,  c.  58,  §  104, 
p.  206.] 

Hist.      (See   R.   C.   §  1806)    '13,  c.   58,   §  104,   p.   206.  subsequent    amendment    of    c.    58,    especially    '15,    c. 

•13,  c.   181,  p.  579,  amending  R.  C.  §  1739  and  ap-  69-    £>•    177'    ha8   clearly    shown    its    intent   to    adopt 

proved   the    same   day   as  c.    58,   is  omitted.      It  con-  c-    °\:   as   a   complete   and  exclusive   code   of   law  on 

flicts    with    the    provisions    of    this    section.      But    it  taxation. 

is  thought  the   legislature   not  only  by  its  repeal  of  Cross    ref.      Monthly    settlement    of    auditor    with 

the   act   of    which    c.    181    is    amendatory   but   by   its  municipalities:      133:200.  l 

133:105.  Same:  Certification  of  valuation.  Between  the  second 
Monday  of  March  and  the  fourth  Monday  of  March  in  each  year  the  county 
auditor  must  certify  to  the  governing  authorities  of  every  city,  town, 
village,  school  district,  or  any  other  district  or  municipality  to  which  is 
delegated  by  law  the  power  to  levy  taxes,  the  total  assessed  valuation  of  all 
the  taxable  property  situated  Within  such  city,  town,  village,  school  district 
or  other  district  or  municipality,  for  the  preceding  year,  for  the  purpose 
of  assisting  such  governing  authorities  in  their  determination  of  tax  rates 
to  be  levied  for  the  current  year.     ['13,  c.  58,  §  105,  p.  206.] 

Hist.     (See  R.  C.   §  1721)   '13,  c.  58,   §  105,  p.  206. 

133:106.  Penalty  for  official  dereliction.  Any  member  of  any  board 
of  county  commissioners  who  shall  knowingly  permit  any  unjust,  excessive 
or  insufficient  county  tax  levy  to  stand,  and  any  county  officer  who  shall 
wilfully  and  knowingly  make  any  false  statements  to  the  board  of  county 
commissioners  in  its  determination  of  the  amount  of  taxes  to  be  levied, 
shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon  his  official  bond,  for 
the  use  of  the  county.     ['13,  c.  58,  §  106,  p.  206.] 

Hist.     '13,  c.  58.  §  106,  p.  206. 

ARTICLE  8. 
COMPUTATION  OF  TAXES  ON  REAL   PROPERTY. 

133:107.      Computation   of   taxes:       Duty   of   county   auditor.       The 

county  auditor  must  compute  the  amount  of  the  state  tax  and  the  amount 
of  the  county  tax  levied  on  the  total  equalized  values  of  property  as  en- 
tered in  the  separate  columns  provided  therefor  in  the  real  property  assess- 
ment roll  and  must  extend  such  taxes  in  the  columns  provided  therefor 
opposite  such  equalized  values,  and  he  must  also  compute  the  amounts  of 
all  city,  town,  village,  school  district  or  other  taxes  which  have  been  au- 
thorized and  levied  according  to  law  and  certified  to  him  in  accordance 
with  the  provisions  of  this  chapter,  and  must  extend  such  taxes  in  the 
proper  columns  provided  therefor  opposite  such  equalized  values,  and  he 
must  therefor  enter  the  total  of  all  taxes  extended  against  the  same  prop- 
erty in  the  proper  column  provided  therefor,  opposite  the  equalized  value 
thereof,  and  he  must  thereupon  add  up  the  several  tax  columns  and  enter 
the  total  of  each  column  in  the  real  property  assessment  roll.  ['17.  c.  109, 
§  1,  P-  387.] 

Hist.       (See    R.    C.    §1720)     '13,    c.    58,    §     107,    p.         of    1918    and    subsetment    years:    :17,    c.    109,    §3,    p. 
207  ;   am.   '17,   c.   109,   §  1,   p.   387  ;   effective  for  taxes         388. 

133:107a.  Same:  Delinquent  taxes.  If  there  are  any  delinquency 
certificates  or  tax  sale  certificates  outstanding  against  any  property  en- 
tered upon  the  real  property  assessment  roll  which  have  not  been  redeemed, 
cancelled  or  foreclosed  in  accordance  with  the  provisions  of  this  chapter, 
the  county  auditor  must  note  such  delinquency  upon  the  assessment  roll 
opposite  the  description  of  the  property  by  entering  the  year  for  which 
such  taxes  were  levied  in  red  ink  in  the  column  provided  therefor  in  the 
assessment  roll.     ['17,  c.  109,  §  1,  p.  388.] 

Hist.      (See    R.    C    §  1755)     '13,    c.    58,  §    107,    p.            Mandatory:      The  failure  on  the  part  of  the  tax- 

207;   am.    '17,   c.   109,   §    1,   p.    388.  ing   officer   to    make    the   entry    as    provided   by   this 

Cited:      (In  brief  of  counsel)    Williams  v.   Turner        section    is    an    error    which    prejudices    a    substantial 

(1915)    27    I.   220.  right  of   the   owner  and   is  sufficient  to  defeat   a  tax 
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deed  where  the  land  owner  tenders  and  offers  to  .  Griffith  v.  Anderson  (1912)  22  I.  323,  125  P.  218; 
pay  the  taxes,  penalty,  interest  and  costs  incurred.  Fix  v.  Gray  (1914)  26  I.  19,  140  P.  771;  Lohr  v. 
Parsons    v.    Wrble    (1912)    21    I.    695,    123    P.    638;        Curley    (1915)    27   I.   739,   152   P.    185. 

133:108.      Delivery  of  roll  to  tax  collector:      Auditor's  affidavit.      On 

or  before  the  first  Monday  of  November  in  each  year  the  county  auditor 
must  deliver  the  real  property  assessment  roll,  with  all  taxes  computed 
and  extended  thereon,  and  all  delinquent  taxes  noted  therein,  to  the  tax 
collector,  with  an  affidavit  subscribed  by  him  in  the  assessment  roll,  before 
the  probate  judge  of  his  county,  as  follows : 

State  of  Idaho,  / 

County  of \ 

I, ....,  do  solemnly  swear  that,  as  clerk  of  the 

board  of  county  commissioners  in  and  for  said  county  and  state,  I 
have  kept  correct  minutes  of  all  the  acts  of  said  board  touching 
alterations  in  the  real  property  assessment;  that  all  alterations 
and  additions  agreed  to  and  directed  to  be  made,  by  the  said  board, 
have  been  made  and  entered  in  the  assessment  roll ;  that  no  altera- 
tions or  additions  have  been  made  except  those  authorized;  and 
that,  as  county  auditor,  I  have  made  and  entered  in  the  said  roll 
all  alterations  and  additions  agreed  to  and  directed  to  be  made  by 
the  state  board  of  equalization ;  that  no  alterations  and  additions 
have  been  made  except  those  authorized :  that  I  have  computed 
the  respective  amounts  due  as  taxes  and  have  entered  the  same 
in  the  proper  columns  provided  therefor  in  the  said  roll ;  and  that 
I  have  added  up  the  columns  of  valuations  and  taxes  and  have 
noted  all  tax  sale  certificates  and  delinquency  certificates  out- 
standing against  any  property  entered  in  the  said  roll,  as  re- 
quired by  law. 

Subscribed  and  sworn  to  before  me  this day  of.. 

A.  D.  19... 


Probate  judge  in  and  for  said  county  and  state. 
['13,  c.  58,  §  108,  p.  207,] 

Hist.      (See  R.  C.   §  1724)    '13,  c.  58,  §   108,  p.  207. 
Cited:      Parsons    v.    Wrble    (1912)    21    I.    695,    123 
P.   638. 

133:109.  Effect  of  auditor's  failure  to  make  affidavit.  The  failure 
to  take  and  subscribe  the  affidavit  required  in  the  preceding  section  shall 
not  in  any  manner  affect  the  validity  of  the  taxes.  The  making  of  such 
affidavit,  however,  is  declared  to  be  a  duty  pertaining  to  the  office  of  the 
county  auditor.  In  every  case  where  the  said  affidavit  is  omitted  from 
the  real  property  assessment  roll,  completed  and  delivered  as  aforesaid, 
the  board  of  county  commissioners  must  require  the  county  auditor  to 
make  the  same,  and  upon  refusal  or  neglect  of  such  county  auditor  to  make 
and  subscribe  to  such  affidavit  forthwith,  the  chairman  of  the  said  board 
must  immediately  file  in  the  district  court  in  the  county,  an  information 
in  writing,  verified  by  his  oath,  charging  such  county  auditor  with  refusal 
or  neglect  to  perform  the  official  duties  pertaining  to  his  office,  and  there- 
upon he  must  be  proceeded  against  as  in  such  cases  provided  bv  law. 
['13,  c.  58,  §  109,  p.  208.] 

Hist.      '13,    c.   58,    §    109,   p.    208.  the   validity  of  the   assessment  or  affect  the  validity 

Omission:      The    omission    of   the    certificate    alone        f  the_appellan£s  title.  Armstrong  v.  Jarron   (1912) 
was   a   mere  informality  which   did  not  affect  either        21    I.   74/,    125   P.    170. 

133:110.  Taxes  charged  to  tax  collector.  On  delivery  of  the  real 
property  assessment  roll  to  the  tax  collector,  the  county  auditor  must 
charge  the  tax  collector  with  all  taxes  levied  and  extended  thereon.  ['13, 
c.  58,  §  110,  p.  208.] 

Hist.      (See  R.  C.   §  1725)    '13,  c.  58,  §   110,  p.  208. 
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113:111.  Penalty  for  auditor's  dereliction.  If  the  county  auditor 
fails  to  complete  all  alterations,  additions  and  extensions  of  taxes  on  the 
real  property  assessment  roll,  and  to  deliver  the  said  roll  to  the  tax  col- 
lector within  the  time  prescribed  by  law,  he  shall  forfeit  the  sum  of  $1000, 
to  be  recovered  upon  his  official  bond  for  the  use  of  the  county.  ['13,  c.  58, 
§  111,  p.  208. 

Hist.     '13,  c.  58,   §  111,  p.   208. 

ARTICLE  9. 
PAYMENT  AND  COLLECTION  OF  TAXES  ON  REAL  PROPERTY. 

Note:  The  sale  of  real  property  for  delinquent  taxes,  the  issuance  of  tax  certificates  and  the 
redemption  and  assignment  thereof  were  prescribed  in  R.  C  §§  1743-76.  Sales  were  made  at 
public  auction  and  the  county  was  deemed  the  purchaser  of  all  property  not  sold  to  individuals. 
Certificates  were  redeemable  within  three  years,  at  the  end  of  which  period  a  tax  deed  was 
issued.  By  '12,  c.  8,  §  27,  p.  43,  amending  R.  C  §  1763,  provision  was  made  for  notice  to  be 
served  upon  the  owner  or  occupant  of  the  premises  before  the  holder  of  a  tax  certificate  could 
procure  a  tax  deed  therefor. 

By  '13,  c.  58,  §  137,  p.  218,  et  seu.,  it  became  necessary  for  the  holder  of  a  delinquency  cer- 
tificate to  foreclose  the  same  in  the  district  court.  By  '17,  c.  36,  p.  80,  the  foreclosure  provisions 
were  amended,  the  act  containing  an  emergency  clause.  This  act  was  in  force  until  May  9. 
1917,  when  the  provisions  of  '17,  c.   151,  p.  472.  herein   contained  became  operative. 

The  principal  change  made  by  the  last  named  act  was  to  repeal  the  foreclosure  provisions  and 
to  revive  the  system  by  which  a  tax  deed  would  issue  after  the  period  of  redemption  had  ex- 
pired, but  requiring  the  notice  originallly  provided  for  in  1912.  A  saving  clause,  §  7,  p.  477 
(133:212),  preserves  the  prior  statute  for  all  subsequent  proceedings  on  account  of  taxes  levied 
for  the  year  1916  and  prior  years. 

133:112.  Taxes  payable  only  in  legal  tender.  All  taxes  must  be 
paid  in  lawful  money  of  the  United  States.     ['13,  c.  58,  §  112,  p.  209.] 

Hist.      (See  R.  C  §  1733)    '13,  c.  58,   §  112,  p.  209.  The  tax   collectors  of  the   several   counties   in    the 

Legal  tender:     A  territorial  statute  requiring  the  territory  have   no   right  to  demand  the    payment  ot 

payment  of  taxes  in   any  other  than  lawful   money,  taxes    in    ^,d  , cou};    pr    m    anything    but    the    legal 

at  par,   is  void  as  being  in   conflict  with  the  act  of  currency    of    the    United    States    at    its    par    value. 

congress  of  February  25,   1862,  authorizing  the  issue  t  rutcher  v.  Sterling  (1869)    1  1.  306. 

of    legal    tender    notes.      Haas    v.    Misner    (1867)     1 

I.    170. 

133:113.  When  payable.  All  taxes  extended  on  the  real  property 
assessment  roll  shall  be  payable  to  the  tax  collector,  without  penalty  on 
and  after  the  fourth  Monday  of  November  in  the  year  in  which  such  taxes 
are  levied,  and  prior  to  the  first  Monday  of  January  next  thereafter;  and 
all  such  taxes  which  have  not  been  paid  prior  to  the  said  first  Monday  of 
January  shall  be  delinquent,  and  a  penalty  of  6  per  centum  of  all  such  taxes 
added  thereto :  Provided,  That  one-half  of  such  taxes  may  be  paid  prior 
to  the  said  first  Monday  of  January  and  the  remaining  one-half  of  such 
taxes  shall  be  payable  to  the  tax  collector  without  penalty,  on  and  after 
the  fourth  Monday  of  January  in  the  year  succeeding  the  year  in  which 
such  taxes  are  levied  and  prior  to  the  first  Monday  of  July  next  thereafter ; 
and  if  such  remaining  one-half  of  such  taxes  is  not  paid  prior  to  the  said 
first  Monday  of  July,  a  penalty  of  6  per  centum  of  the  amount  of  such  re- 
maining one-half  of  such  taxes  shall  be  added  thereto.  ['15,  c.  69,  §  1, 
p.  177.] 

Hist.  (See  R.  C.  §  §  1731,  1737  ;  '12,  c.  8,  §  22, 
P.  41)  '13,  c.  58,  §  113,  p.  209;  am.  '15,  c.  69,  §  1, 
P.    177. 

133:114.  Tax  notice:  Duty  of  tax  collector.  The  tax  collector  of 
each  county  in  this  state  must,  prior  to  the  fourth  Monday  of  November 
in  each  year,  mail  to  every  taxpayer,  or  to  his  agent  or  representative,  at 
his  last  known  post  office  address,  a  notice,  describing  the  property  as- 
sessed in  the  name  of  such  taxpayer,  and  showing  the  assessed  valuation 
and  the  amount  of  taxes  due  thereon,  the  amount  of  state  and  county  taxes, 
and  each  amount  of  city,  town,  village,  school  district  and  every  other  tax 
being  separately  shown,  and  also  showing  all  tax  levies  and  the  time  when 
such  taxes  become  delinquent,  and  also  showing  all  delinquency  certificates 
and  tax  sale  certificates  outstanding  against  the  said  property  as  shown 
on  the  assessment  roll,  which  notice  must  be  substantially  in  the  form 
prescribed  by  this  chapter.     ['13,  c.  58,  §  114,  p.  209.] 

Hist.  (See  '11,  c.  121,  p.  383)  '13,  c.  58,  §  114, 
p.   209. 
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133:115.  Same:  Effect  of  failure  to  give.  Any  failure  to  mail  such 
notice  as  prescribed  in  the  preceding  section  shall  not  invalidate  the  taxes, 
or  any  proceedings  in  the  collection  of  taxes,  or  in  the  issuance  of  any 
delinquency  certificates,  or  any  proceedings  in  the  foreclosure  of  tax  liens. 
The  making  of  such  notice,  however,  is  hereby  declared  to  be  a  duty  per- 
taining to  the  office  of  the  tax  collector,  and  any  tax  collector  who  shall 
wilfully  neglect  to  mail  any  such  notice,  as  prescribed  in  the  preceding 
section,  shall  forfeit  the  sum  of  $100,  to  be  recovered  upon  his  official  bond 
for  the  use  of  the  county.     ['13,  c.  58,  §  115,  p.  209.] 

Hist.     '13,   c.   58,   §  115,  p.  209. 

133:116.  Tax  receipts.  The  tax  collector  of  each  county  in  this 
state  must,  prior  to  the  fourth  Monday  of  November  in  each  year,  prepare 
tax  receipts  in  duplicate  for  all  taxes  extended  upon  the  real  property 
assessment  roll,  showing  the  name  of  the  taxpayer  and  describing  the 
property  assessed  in  the  name  of  such  taxpayer,  showing  the  amount  of 
taxes  due  thereon,  the  amount  of  state  and  county  taxes,  and  each  amount 
of  city,  town,  village,  school  district  and  every  other  tax  being  separately 
shown,  and  also  showing  all  tax  levies  and  all  delinquency  certificates  and 
tax  sale  certificates  outstanding  against  the  said  property  as  shown  on 
the  assessment  roll,  which  receipts  must  be  substantially  in  the  form  pre- 
scribed by  this  chapter.     ['13,  c.  58,  §  116,  p.  210.] 

Hist.  (See  R.  C.  §1734;  '12,  c.  8,  §21,  p.  38) 
'13,  c.  58,    §  116,  p.  210. 

133:117.  Blank  receipts  and  notices.  The  tax  receipts  and  notices 
prescribed  in  sections  114  and  116  of  this  chapter  shall  be  prepared  upon 
blanks  in  the  form  supplied  by  the  state  auditor,  and  shall  be  bound  in 
books,  each  book  containing  100  original  receipts  and  a  duplicate  receipt 
and  a  notice  after  each  original  receipt,  the  original  tax  receipt  and  the 
notice  being  separated  from  the  stubs  thereof  by  perforated  lines,  and  all 
so  arranged  that  by  inserting  carbon  paper  between  the  original  and 
duplicate  receipts  and  between  the  duplicate  receipt  and  the  notice,  the 
receipts  and  notice  affecting  the  same  assessment  may  be  filled  out  at  the 
same  time.  The  date  of  the  notice  and  the  name  of  the  tax  collector  may 
be  printed  in  the  notice,  but  the  original  and  duplicate  receipts  must  not 
be  signed  by  the  tax  collector  except  upon  the  payment  of  the  taxes.  The 
original  tax  receipts  must  be  numbered  consecutively  and  the  original  and 
duplicate  tax  receipts  and  notice  affecting  the  same  assessment  must  bear 
the  same  number,  which  number  must  be  entered  upon  the  real  property 
assessment  roll  in  the  column  provided  therefor. 

The  original  receipts,  duplicate  receipts  and  notices  shall  be  prepared 
on  paper  of  different  colors,  and  the  year  in  which  the  tax  is  levied  must 
be  printed  on  the  face  of  each  in  skeleton  type.     ['13,  c.  58,  §  117,  p.  210.] 

Hist.      (See  R.  C.  §  1735)    '13,  c.  58,   §  117,  p.  210. 
Cross    ref.      State    auditor    to    prescribe    form    of 
receipts :     §  104a. 

133:118.  Collection  register.  The  tax  collector  must  keep  a  collec- 
tion register  in  which  he  must  daily  enter  all  payments  of  taxes  entered 
upon  the  real  property  assessment  roll,  showing  in  separate  columns  the 
number  of  the  receipt,  the  date  of  payment,  the  amount  of  state  tax,  county 
tax  and  the  amount  of  every  city,  town,  village,  school  district  or  other  tax 
collected.     ['17,  c.  109,  §  2,  p.  388.] 

Hist.  '13,  c.  58,  §118,  p.  210;  am.  '17,  c.  109, 
|  2,  p.  388;  effective  for  taxes  of  1918  and  subse- 
quent years:     '17,  c.  109,  §  3,  p.  388. 

133:119.  Delivery  of  receipt  upon  payment.  Upon  payment  of 
taxes  the  tax  collector  shall  date,  sign  and  complete  the  tax  receipt  and 
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deliver  the  original  receipt  to  the  taxpayer  and  retain  the  duplicate  receipt 
as  bound  in  the  book,  and  must  note  the  date  of  payment  of  such  taxes  in 
the  columns  provided  therefor  in  the  assessment  roll.  ['13,  c.  58,  §  119, 
p.  211.] 

Hist.      (See    R.    C.    §  1734  ;    '12,   c.    8,    §  21,    p.    38)  receipt   by    a   public   official    is   a   suspicious   circum- 

'13,  c.  58,   §  119,  p.  211.  stance   justifying   an    investigation    of    his    integrity. 

Informal    receipt:      The   facts  of   this  case    justify  Griffith  v.  Anderson   (1912)  22  I.  323,  125  P.  218. 
the   conclusion    that   the   giving   of   an   informal   tax  > 

133:120.  Delinquency  certificates:  Issuance.  No  taxes  levied  for 
any  year  and  entered  upon  the  real  property  assessment  roll  shall  be  re- 
ceived by  the  tax  collector  on  or  after  the  first  Monday  of  January  and 
prior  to  the  fourth  Monday  of  January,  or  after  the  first  Monday  of  July, 
in  the  succeeding  year. 

The  tax  collector  must,  on  or  before  the  second  Monday  of  January  in 
said  succeeding  year,  carry  over  and  enter  all  delinquent  taxes  and  the 
penalty  thereon,  in  the  proper  columns  provided  therefor  in  the  real  prop- 
erty assessment  roll,  and  must  also  make  out  delinquency  certificates  in 
duplicate,  in  the  form  prescribed  by  this  chapter,  to  be  dated  as  of  the 
second  Monday  of  January  in  the  said  succeeding  year  and  issued  to  the 
county  auditor  as  grantee  in  trust  for  the  county,  for  all  property  entered 
upon  the  real  property  assessment  roll  on  which  one-half  of  the  original 
amount  of  such  taxes  has  not  been  paid. 

The  tax  collector  must,  on  or  before  the  second  Monday  of  July  in  said 
succeeding  year,  make  out  delinquency  certificates  as  hereinbefore  de- 
scribed, to  be  dated  as  of  the  day  in  the  year  such  taxes  fall  delinquent, 
for  all  property  entered  upon  the  real  property  assessment  roll  on  which 
the  remaining  one-half  of  the  original  amount  of  such  taxes,  with  the 
penalty  added  thereto,  has  not  been  paid. 

Such  delinquency  certificates  shall  be  bound  in  books,  each  book  con- 
taining 100  original  certificates,  and  a  duplicate  certificate  after  each 
original  certificate,  the  original  certificate  being  separated  from  the  stub 
thereof  by  a  perforated  line,  and  so  arranged  that  by  inserting  carbon 
paper  between  the  original  and  duplicate  certificates,  the  same  can  be 
made  at  the  same  time.  The  original  certificates  must  be  numbered  con- 
secutively and  the  original  and  duplicate  of  each  certificate  must  bear  the 
same  number  and  be  prepared  on  paper  of  different  color,  and  the  year  in 
which  the  tax  was  levied  must-  be  printed  on  the  face  of  each  in  skeleton 
type.     ['15,  c.  69,  §  2,  p.  177.] 

Hist.      '13,    c.    58,    §  120,    p.    211;    am.    '15,    c.    69,  stead  of   writing   the  name   of  the  assessor   when   it 

§  2,  p.   177.  clearly   appears  that   it    was   the   intention    in    using 

Section  directory:     A  former  section  was  held  di-  the  stamp  to  sign  the  name  of  the   assessor,   would 

rectory.      A   substantial   compliance  with   the   statute  rjC)t  invalidate  the  instrument.     Armstrong  v.  Jarron 

is  sufficient.     White  Pine  Mfg.  Co.  v.  Morey   (19101  (1912)    21  I.   74/,   125  P.   170. 

19    I.    49,    112    P.    674;    Stewart  v.    White    (1910)    19  yut  an  error  or  omission  on  the  part  of  the  officer 

I.   60,    112  P.   677;  McGowan   v.    Elder    (1910)    19    P.  which  results  to  the  prejudice  of  the  taxpayer  should 

153     113  P     102  ke  resolved  in  the  latter's  favor.     Parsons  v.  Wrble 

The   fact   that  the    signature   of   the   assessor    was,        ii9}2^1  ]'J9v    12al  P*  638  ''  L°hr  V"  Curley   <1915> 
attached   to  the   certificate   with   a  rubber   stamp  in-        -'   *■•  739»   152  p<   185- 

133:121.  Same:  Form.  The  delinquency  certificate  prescribed  by 
the  preceding  section  must  be  substantially  in  the  following  form  : 

Delinquency  Certificate. 

No 

State  of  Idaho,  {gs 

County  of  ) 

This  is  to  certify  that  the  following  described  property,  to  wit : 

,  was  duly  and  regularly  assessed  in  the 

name  of =— .  for  taxes  levied  for  the  year  19. , 

which  taxes  are  a  lien  upon  the  property  above  described  and  are 
now  unpaid  and  delinquent,  to  wit: 
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State  and  county  tax         -       -       -.      -       -     $ 

City,  town  or  village  of.... -. tax     -       

School  Dist.  No.— . ....tax     - 

School  Dist.  No... tax     -       

Road  Dist.  No .tax     -       

Road  Dist.  No tax     -       

t    — tax     -       

Original  tax         -         ------       

Penalty        -         -        ------ 

Delinquent  tax       -------       

which  delinquent  tax  bears  interest  from  the  date  same  became 
delinquent  until  paid  or  the  entry  of  judgment  in  an  action  to 
foreclose  said  lien  at  the  rate  of  12  per  cent  per  annum. 

That  if,  on  account  of  any  irregularity  of  the  taxing  officers, 
this  certificate  be  void  the  board  of  county  commissioners  of  the 
said  county  will  repay  to  the  owner  of  this  certificate  the  sum 
paid  therefor  with  interest  thereon  at  the  rate  of  6  per  centum 
per  annum  from  the  date  of  the  assignment  of  this  certificate  by 
the  county  auditor  of  the  said  county. 

Now,  therefore,  by  virtue  of  the  facts  hereinbefore  set  forth 
and  the  authority  conferred  upon  me  by  the  laws  of  Idaho,  I  do 
hereby  issue  this  delinquency  certificate  to  the  county  auditor  of 
the  said  county,  as  trustee  for  said  county,  who  may  assign  the 
said  certificate  to  any  purchaser  thereof  from  the  said  county. 

In  case  the  said  taxes  are  not  paid  within  three  years  from  the 
date  of  this  certificate,  the  owner  of  this  certificate,  upon  f  qll  com- 
pliance with  the  provisions  of  law  relating  to  the  service  of  notice 
of  expiration  of  the  period  of  redemption  upon  the  persons  en- 
titled thereto  not  less  than  three  nor  more  than  five  months  prior 
to  the  expiration  of  such  period,  shall  be  entitled  to  receive  from 
the  county  auditor  of  said  county  a  tax  deed  to  the  premises 
herein  described. 

In  witness  whereof,  I  have  hereunto  set  my  hand  at , 

Idaho,  this  second  Monday  of  January,  A.  D.  19 


Tax  collector... ...county,  Idaho. 


Assignment  by  County  Auditor. 

State  of  Idaho,  ] 

County  of  fss' 

For  and  in  consideration  of  the  sum  of dollars 

paid  into  the  treasury  of  said  county,  the  receipt  whereof  is  here- 
by acknowledged,  I  do  hereby  assign  to ,  whose 

post  office  address  is ...,  all  the  right,  title  and  interest 

of  the  said  county  in  and  to  the  within  and  foregoing  delinquency 
certificate. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 

my  official  seal  at..... ,  Idaho,  this dav  of , 

A.  D.  19 


Auditor..... county,  Idaho. 

['17,  c.  151,  §  1,  p.  472.] 

Hist.     '13,  c.  58,  §  121,  p.  211;  am.  '15,  c.  69,   §  3, 
p.   178;   am.    '17,   c.    151,   §  1,   p.   472. 

807 


133:122  REVENUE 

133:122.      Tax  collector's  January  settlement:    Delivery  of  roll.      On 

the  second  Monday  of  January  in  each  year  the  tax  collector  must  deliver 
to  the  county  auditor  the  real  property  assessment  roll,  with  all  delinquent 
taxes  of  the  preceding  year  extended  thereon,  also  all  duplicate  tax  re- 
ceipts and  all  delinquency  certificates  issued  on  account  of  taxes  levied  for 
such  preceding  year.     ['13,  c.  58,  §  122,  p.  213.] 

Hist.      (See    R.    C.    §  1739  ;    '12,   c.    8,    §  24,   p.    41)  c.   181  is  amendatory,  but  by  its  subsequent  amend- 

'13,  c.    58,   §  122,  p.   213.  ment    of    c.    58,    especially    '15,    c.    69,    p.    177,    has 

'13,  c.  181,  p.  579,  amending  R.  C.  §  1739  and  ap-  clearly   shown   its   intent  to  adopt  c.    58    as  a  corn- 
proved    the    same    day    as    c.    58,    is   omitted.      It   In  plete  and  exclusive  code  of  law  on  taxation, 
part    duplicates    this    section.      Its    other    provisions  Cited:      (Similar  provision    in   former   law)    Arm- 
conflict  somewhat  with  c.  58.     But  it  is  thought  the  strong  v.  Jarron    (1912)   21  I.  747,    125  P.   170. 
legislature  not  only  by  its  repeal  of  the  act  of  which 

133:123.  Same:  Duties  of  auditor.  The  county  auditor  must  com- 
pare the  taxes  extended  as  delinquent  upon  the  real  property  assessment 
roll  with  the  taxes  as  originally  entered  upon  the  said  roll  and  must  com- 
pare the  delinquency  certificates  with  the  said  roll,  and  add  up  the  columns 
of  taxes  extended  as  delinquent  and  have  a  settlement  with  the  tax  col- 
lector. Such  settlement  must  be  laid  before  the  board  of  county  commis- 
sioners for  their  approval  or  rejection,  between  the  second  Monday  of 
January  and  the  fourth  Monday  of  January  in  the  year  such  taxes  fall 
delinquent,  and  such  settlement  must  be  recorded  in  the  minutes  of  the 
proceedings  of  said  board.  On  the  fourth  Monday  of  January  in  said 
year  the  county  auditor  must  deliver  the  said  roll  to  the  tax  collector  and 
charge  the  tax  collector  with  all  delinquent  taxes  and  penalties  extended 
thereon.     [13,  c.  58,  §  123,  p.  213.J 

Hist.     (See  R.  C.  §  1741)   '13,  c.  58,  §  123,  p.  213. 

133:124.  Tax  collector's  July  settlement.  On  the  second  Monday 
of  July  in  each  year  the  tax  collector  must  deliver  to  the  county  auditor 
the  real  property  assessment  roll,  with  all  delinquent  taxes  of  the  preced- 
ing year  extended  thereon,  also  all  duplicate  tax  receipts  and  all  delin- 
quency certificates  issued  since  the  second  Monday  of  the  preceding 
January  on  account  of  taxes  levied  for  such  preceding  year.  The  county 
auditor  must  compare  the  taxes  extended  as  delinquent  upon  the  real 
property  assessment  roll  with  the  taxes  as  originally  entered  upon  the 
said  roll,  and  must  compare  the  delinquent  certificates  with  the  said  roll, 
and  add  up  the  columns  of  taxes  extended  as  delinquent  and  have  a  settle- 
ment with  the  tax  collector.  Such  settlement  must  be  laid  before  the 
board  of  county  commissioners  for  their  approval  or  rejection  between 
the  second  Monday  of  July  and  the  fourth  Monday  of  July  in  the  year  such 
taxes  fall  delinquent,  and  such  settlement  must  be  recorded  in  the  minutes 
of  the  proceedings  of  said  board.     ['13,  c.  58,  §  124,  p.  213.] 

Hist.  (See  R.  C.  §1739;  '12,  c.  8,  §24,  p.  41) 
'13,  c.  58,  §  124,  p.  213.  See  historical  note  to 
133:122. 

133:125.  Liability  of  tax  collector.  The  tax  collector  shall  be  liable 
upon  his  official  bond  for  the  amount  of  all  taxes  entered  upon  the  real 
property  assessment  roll  which  have  not  been  collected  or  accounted  for 
in  his  settlement  with  the  county  auditor.     ['13,  c.  58,  §  125,  p.  214.] 

Hist.     '13,  c.   58,   §  125,  p.   214. 

133:126.  Sale  of  delinquency  certificates  to  county.  Upon  delivery 
of  the  real  property  assessment  roll  and  delinquency  certificates  to  the 
county  auditor,  as  provided  in  this  chapter,  the  county  is  deemed  to  be 
the  purchaser  of  the  property  described  in  the  delinquency  certificates  and 
any  payment  of  the  delinquent  taxes,  as  shown  in  the  delinquency  certifi- 
cates, by  the  owner  of  such  property  or  other  person  entitled  to  pay  taxes 
thereon,  is,  in  effect  a  redemption  of  the  property  from  tax  sale,  and  must 
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be  noted  as  such  in  the  columns  provided  therefor  in  the  real  property 
assessment  roll.     ['13,  c.  58,  §  126,  p.  214.] 

Hist.     '13,  c.  58,  §  126,  p.  214. 

133:127.  Interest.  All  delinquent  taxes  and  penalties,  as  shown  in 
the  delinquency  certificates,  bear  interest  from  the  date  of  such  certificates 
until  paid  or  until  the  issuance  of  tax  deed,  and  such  interest  must  be  paid 
by  any  redemptioner  of  the  property  as  a  condition  of  redemption.  ['17, 
c.  151,  §  2,  p.  474.] 

Hist.      '13,    c.    58,    §  127,    p.    214  ;    am.    '17,    c.    151, 
S  2,  p.  474. 

133:128.  Sale  of  certificates  by  county.  On  or  after  the-  fourth 
Monday  of  January  in  the  year  in  which  any  delinquency  certificates  are 
issued  and  within  three  years  from  the  date  of  such  certificates  the  county 
auditor  may  sell  any  such  delinquency  certificates  owned  by  his  county  to 
any  person  who  may  apply  to  him  for  the  purchase  thereof  and  the  price 
to  be  paid  for  any  such  certificate  shall  be  the  amount  of  taxes  and  penalty, 
as  shown  in  such  certificate,  together  with  the  interest  accrued  thereon: 
Provided,  That  no  delinquency  certificate  shall  be  sold  by  the  county  audi- 
tor, which  is  outstanding  against  any  property  on  the  day  when  the  time 
allowed  by  law  for  the  redemption  of  such  property  from  sale  for  delin- 
quent taxes  of  any  prior  year  expires:  And,  Provided  further,  That  no 
delinquency  certificate  on  any  property  shall  be  sold  unless  all  delinquency 
certificates  and  tax  sale  certificates  issued  against  the  said  property  or 
any  part  thereof  for  delinquent  taxes  of  prior  years  have  been  sold.  ['17, 
c.  151,  §  3,  p.  474.] 

Hist.      (See   R.   C.    §1770;   '11,    c.   93,   p.    339)    '13,        v.   Wrble    (1912)    21   I.    695,    123  P.   638;   Johnson  v. 
c.  58,   §  128,  p.  214;  am.  '17,  c.  151,   §  3,  p.  474.  Sowden   (1913)   25  I.   227,  136  P.  1136;  Rice  v.  Rook 

Cited:      (Similar    provisions   of   old    law)    Parsons        (1914)   26  I.  552,   144  P.  786. 

133:129.  Apportionment  of  proceeds  of  sale.  Upon  the  sale  of  any 
delinquency  certificates  owned  by  the  county  or  upon  the  redemption  from 
tax  sale  of  the  property  described  in  any  such  certificate,  the  amount  paid 
for  such  certificate,  or  on  account  of  such  redemption,  shall  be  paid  into 
the  county  treasury,  upon  the  certificate  of  the  county  auditor,  to  be  ap- 
portioned among  the  several  state  and  county  funds  and  taxing  districts, 
as  provided  in  this  chapter  for  the  apportionment  of  taxes.  ['13,  c.  58, 
§  129,  p.  215.] 

Hist.     '13,  c.  58,  §  129,  p.  215. 

133:130.  Assignment.  Upon  the  sale  of  any  delinquency  certificate 
the  county  auditor  must,  upon  delivery  to  him  of  the  duplicate  receipt, 
showing  the  payment  of  the  price  paid  for  such  certificate  into  the  county 
treasury,  execute  an  assignment  thereof,  on  the  original  and  duplicate  of 
such  certificate,  to  the  purchaser  in  the  form  prescribed  by  this  chapter 
in  the  form  of  the  delinquency  certificate,  and  deliver  the  original  delin- 
quency certificate,  with  the  assignment  thereof,  duly  executed,  to  the 
purchaser. 

Such  delinquency  certificate  may  be  assigned  by  the  purchaser  or  any 
owner  of  such  certificate,  in  the  form  prescribed  by  this  chapter:  Pro- 
vided, That  such  assignment  must  be  attached  to  the  original  delinquency 
certificate  and  a  duplicate  of  such  assignment  must  be  delivered  to  the 
county  auditor,  who  must  attach  the  same  to  the  duplicate  delinquency 
certificate  in  this  office.     [13,  c.  58,  §  130,  p.  215.] 

Hist.     '13,  c.  58,   §  130,  p.  215.  formal     assignment     was     approved.       McGowan     v. 

Form  of  assignment:     Under  a  former  law  an  in-        Elder   (1910)    19   I.   153,   113  P.    102. 

133:131.  Same:  Form.  The  assignment  of  any  delinquency  cer- 
tificate by  the  purchaser  from  the  county  or  any  assignee  of  such  pur- 
chaser must  be  executed  in  duplicate  and  acknowledged  before  an  officer 
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authorized  to  take  acknowledgments  in  the  manner  provided  by  law  in 
the  conveyance  of  real  property,  and  such  assignment  must  be  substan- 
tially in  the  following  form : 

For  value  received,  I  hereby  assign  to ....whose 

post  office  address  is ,  all  my  right,  title  and  in- 
terest in  and  to  delinquency  certificate  No ,  issued  by  the  tax 

collector  of county,  Idaho,  on  account  of  delin- 
quent taxes  for  the  year  19 ,  on  the  following  described  prop- 
erty, to  wit: 

In  witness  whereof,  I  have  hereunto  set  my  hand  this day 

of........ ,  A.  D.  19 

['13,  c.  58,  §  131,  p.  215.] 

Hist.     '13,  c.  58,   §  131,  p.  215. 

133:132.  Lien  and  effect  of  certificate.  Any  delinquency  certificate 
issued  in  accordance  with  the  provisions  of  this  chapter  shall  constitute 
a  lien  in  favor  of  the  owner  thereof  for  all  taxes,  penalties  and  interest 
therein  mentioned  on  the  property  therein  described  and  shall  entitle  such 
owner  to  tax  deed  for  such  property  in  the  manner  provided  for  in  this 
chapter.  Such  delinquency  certificate  shall  further  constitute  prima  facie 
evidence  in  any  legal  proceedings  in  which  it  may  lawfully  be  used  that 
the  property  described  therein  was  subject  to  assessment  and  taxation  at 
the  time  the  same  was  assessed,  that  said  property  was  assessed  and 
equalized  according  to  law,  that  the  taxes  levied  on  such  property  and  the 
penalty  added  to  such  taxes  were  levied  and  added  according  to  law,  that 
such  taxes  were  not  paid  before  the  issuance  of  the  delinquency  certificate, 
that  the  taxes  on  any  personal  property  extended  against  the  real  prop- 
erty described  in  the  delinquency  certificate  is  a  lien  on  such  real  property, 
that  the  property  and  taxes  were  entered  upon  the  real  property  assess- 
ment roll.     ['17,  c.  151,  §  4,  p.  475.] 

Hist.     (See  R.  C.  §  1764)    '13,  c.  58,   §  132,  p.  216;  party  who  is  not  the  owner  and   is  the  holder  of  a 

am.  '17,  c.  151,  §  4,  p.  475.  tax  certificate  after  payment,  constitutes  a  lien  upon 

Character  of  lien:     A  tax  certificate  vests  in  the  4*ie    land    fo,r    su<;h    taxes«    but    does    not    defeat   the 

purchaser  a  lien   for  the   sum  paid.      Bacon  v.   Rice  ™ghts    of    the    adverse    party.      Johnson    v.    Sowden 

(1908)    14   I.   107,  93  P.   511.  (1?,13)  J.5   l'l21'    "*   P'    113f               ,         . 

The     tax    sale    certificate    creates     a    lien     which  O"    fihm?   the   certificate   of  tax   sale   with  the  ex 

ripens  into  title  upon  the  issuance  of  a  tax  deed.  officl°  auditor  and  recorder,  the  hen  vests  in  the 
The    holder    of    the    certificate    has    an    estate    or   in-    '     Purchaser   and   is   only    divested   by  the    payment  to 

terest  in  real  property  which  may  be  enforced  under  *he   county   treasurer,    on   certificate  of    the   auditor, 

M538.      (Dis.   op.)    McKinnon  v.   Mcllhargey    (1913)  f°r  the  use  <«, tbe   purchaser,   of  the   whole   amount 

24  I.  720     135  P    826  of    mor>ey    paid    for    such    certificate,    together    with 

"  Where' an    adverse'  claimant    is    in    possession    of        i^pSt7Qt]iere0n-      Rlce    V"    R°ck    (1914)    26    L    552' 
the    land    and    paid    or    tendered   the   taxes    assessed        *44  *•    '""• 
against  it,  a  priority  of  payment  of  taxes  by  another 

Redemption  of  Delinquency  Certificates. 
133:133.  Redemption.  The  property  described  in  any  delinquency 
certificate  may  be  redeemed  from  tax  sale  by  the  owner  thereof,  or  any 
party  in  interest,  on  or  after  the  fourth  Monday  of  January  after,  and 
within  three  years  from  the  date  of  such  delinquency  certificate,  by  paying 
the  amount  of  all  delinquent  taxes  and  penalties,  as  shown  in  such  cer- 
tificate, together  with  the  interest  accrued  thereon  into  the  county  treas- 
ury, as  prescribed  in  this  chapter :  Provided,  That  no  person  shall  be  per- 
mitted to  redeem  any  property  from  sale  for  delinquent  taxes  of  any  year 
as  shown  by  any  delinquency  certificates  outstanding  against  the  said 
property  on  the  day  when  the  time  allowed  by  law  for  the  redemption  of 
such  property  from  sale  for  delinquent  taxes  of  any  prior  year,  expires: 
And,  Provided  further,  That  no  person  shall  be  permitted  to  redeem  any 
property  from  sale  for  delinquent  taxes  of  any  year  unless  the  said  prop- 
erty has  been  redeemed  from  all  sales  for  delinquent  taxes  of  prior  years. 
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Hist.      (See  R.  C.   §  1770  et  seq.)    '13,   c.  58,   §  133,  the   same  property  for  any  subsequent  year.      O.   A. 

p.   216  ;  am.  '17,  c.   36,   §  1,  p.  81,  app.  Mar.  14,  '17,  G.   '15-16,  p.  39. 

with   emergency  clause;  am.   '17,   c.   82,   §  1,   p.    294,  Time    £or    redemption:      Where    the    time    within 

app.    Mar.    15.      17.      Time    of    redemption    changed  which  the  jand  owner  may  redeem  is  fixed  and  lim- 

from     'two      to      three      years  to  conform  to     17,   c.  ited  by  the  statute,  there  is  no  right  of  redemption, 

151,   p.   472,   app.   Mar.   19,     17.                               _  whether    a   deed   has   been    issued   or   not,    after    the 

The    provision    for   two   years     redemption    is   pos-  expiration    of    the    statutory   period    allowed   for    re- 

sibly    in    force    so    far   as   taxes   for    1916    and   prior  demption.      White    Pine    Mfg.    Co.    v.    Morey    (1910) 

years   are   concerned,     17,    c.    151,    §7,    p.    477    (133:  ^9  j    49     112  p    (574 

212).     See  headnote  to  this  article  and  historical  note  '  The   time    allowed   for    redemption    from    tax    sale 

to  133:137.  at   the   time   of   the    sale    can   neither  be    lengthened 

Construed:       This    section     forbids    a    redemption  nor  shortened  by   subsequent  legislation.      Lawrence 

from   a   tax   sale   certificate   without   payment   of   all  v.   Defenbach    (1912)    23  I.   78,   128   P.   81;  overruled 

subsequent  assessments,    penalties,    etc.  ;   but  it  does  Rice  v.    Rock    (1914)    26  I.   552,    144  P.   786. 

not,  in   so  many  words,  prohibit  a  land  owner  from  After  the  expiration  of  the  three-year  period  and 

7^aying  the  taxes   of   a   subsequent  year  without   re-  up  to  the  time  the  notice  required  by  '12,   c.  8,   §  27 

deeming    f rom  v  a    previous     tax     sale.       Parsons    v.  (133:140)     is    given,     the     owner    may    redeem     the 

Wrble  (1912)   21  I.  695,   123  P.  638.  property  from   tax   sale.     Rice  v.   Rock    (1914)    26  I. 

Party   in   interest:     A  person  in  possession  under  552,   144  "•    '8*>- 

a   claim   of   right    at   the   time   the   property   is    sold  No    penalty    on    costs:      R.    S.    §  1554,    giving    the 

for    taxes    who    continues    in    possession    exclusively  right  to  redeem  real  estate  sold  for  taxes  by  paying 

until    redemption    is   a   party   in    interest   within    the  the  amount  of  taxes  due  thereon  at  the  time  of  the 

statute.      Johnson    v.    Sowden    (1913)    25   I.    227,    136  sale,    with    10    per    cent    interest    and    50    per    cent 

P.    1136.  penalty    thereon,    and    also    all    costs    and    expenses, 

The    purchaser    of    a    tax    sale    certificate    for    any  does  not  authorize  the  imposition  of  such  penalty  on 

given    year    is    a   party   in    interest    and    entitled    to  the  costs   and  expenses.      Cummings  v.   Cone    (1894) 

redeem  the  property  covered  by  his  tax  sale  certifi-  4   I.   259,   38  P.  650. 
cate    from    a    delinquency    certificate    issued    against 

133:133a.  Partial  redemption.  The  owner  of  a  part  of  the  property 
covered  by  a  delinquency  certificate  or  any  party  in  interest  may  at  the 
time  hereinbefore  provided,  redeem  such  part  upon  application  to  the 
county  auditor  so  to  do,  by  paying  into  the  county  treasury  such  portion 
of  the  amount  due  under  such  certificate  and  for  delinquent  taxes  of  prior 
years  as  the  county  assessor  shall  certify,  upon  request  of  the  county  audi- 
tor, as  being  the  portion  that  such  part  of  said  property  desired  to  be 
redeemed,  should  bear.  Upon  such  partial  redemption  being  made,  the 
county  auditor  shall  upon  delivery  to  him  of  the  county  treasurer's  dupli- 
cate receipt,  indorse  upon  the  certificates  partially  redeemed  and  which 
are  still  owned  by  the  county  and  upon  the  duplicates  thereof,  the  descrip- 
tion of  the  property  redeemed  with  the  date  of  such  redemption  and  the 
amount  paid  therefor.  As  to  any  certificates  partially  redeemed  and  which 
have  been  assigned  by  the  county  auditor,  such  indorsement  shall  be  made 
upon  the  duplicates  by  the  county  auditor.  Whenever,  after  any  such 
partial  redemption,  the  owner  of  the  delinquency  certificate  redeemed 
shall  present  the  same  to  the  county  treasurer,  the  county  treasurer  shall 
indorse  thereon  the  description  of  the  property  redeemed  therefrom,  with 
the  date  of  such  redemption  and  the  amount  paid  therefor,  and  then  return 
such  certificate  to  the  owner  thereof  together  with  the  amount  paid  on 
such  partial  redemption.  The  county  auditor  shall  issue  to  the  county 
treasurer  an  order  upon  the  tax  redemption  fund  as  in  other  cases  of  re- 
demption and  such  order  must  be  surrendered  to  the  treasurer  for  payment 
and  returned  by  the  teasurer  to  the  auditor  the  same  as  upon  full  redemp- 
tions.    ['17,  c.  82,  §  1,  subd.  133a,  p.  294.] 

Hist.      '17,   c.  82,   §  1,  subd.   133a,  p.  294. 

133:134.  Redemption  of  assigned  certificates:  Tax  redemption 
fund.  In  case  of  the  redemption  of  the  property  described  in  any  delin- 
quency certificate  which  has  been  assigned  by  the  county  auditor,  the 
amount  paid  into  the  county  treasury  on  account  of  such  redemption  shall 
be  apportioned  to  a  fund  to  be  known  as  the  tax  redemption  fund.  There- 
upon the  county  auditor  shall  issue  an  order  on  the  county  treasurer,  pre- 
pared upon  blanks  in  the  form  to  be  supplied  by  the  state  auditor,  for  the 
amount  paid  on  account  of  such  redemption,  in  favor  of  the  record  owner 
of  the  delinquency  certificate,  payable  when  accompanied  by  and  attached 
to  such  original  tax  sale  certificate,  marked  "redeemed"  and  signed  by 
the  owner  thereof.     Whenever,  after  any  such  redemption,  the  owner  of 
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the  delinquency  certificate  shall  present  such  order,  accompanied  by  and 
attached  to  the  original  delinquency  certificate,  to  the  county  treasurer, 
the  county  treasurer  shall  pay  the  same  and  return  such  order,  attached 
to  such  delinquency  certificate  as  his  voucher  for  such  payment  in  his 
regular  monthly  settlement  with  the  countv  auditor,  as  provided  by  law. 
[13,  c.  58,  §  134,  p.  216.] 

Hist.     (See  R.  C.  §  1771)   *13,  c.  58,  §  134,  p.  216. 

133:135.  Disposition  of  unclaimed  redemption  money.  Any  money 
paid  into  the  county  treasury  and  apportioned  to  the  tax  redemption  fund 
on  account  of  redemption  of  property  from  tax  sale,  which  has  not  been 
called  for  within  five  years  from  the  time  of  such  redemption,  shall  be 
transferred  to  the  county  current  expense  fund  upon  the  books  of  the 
county  auditor  and  county  treasurer  by  resolution  of  the  board  of  county 
commissioners  entered  upon  the  records  of  the  proceedings  of  said  board. 
['13,  c.  58,  §  135,  p.  217.] 

Hist.     '13,  c.  58,  §  135,  p.  217. 

133:136.  Certificate  of  redemption.  Upon  the  redemption  from  tax 
sale  of  property  described  in  any  delinquency  certificate  the  county  auditor 
shall,  if  such  certificate  is  owned  by  the  county,  stamp  the  original  and 
duplicate  of  such  certificate  "redeemed, "  and  upon  delivery  to  him  of  the 
duplicate  county  treasurer's  receipt  for  the  amount  paid  into  the  county 
treasury  on  account  of  such  redemption,  shall  deliver  the  original  delin- 
quency certificate  to  the  redemptioner.  If  such  certificate  has  been  assigned 
by  the  county  auditor,  he  shall  stamp  the  duplicate  certificate  "redeemed/' 
and  upon  delivery  to  him  of  the  duplicate  county  treasurer's  receipt  for 
the  amount  paid  into  the  county  treasury  on  account  of  such  redemption, 
shall  make  out,  under  his  hand  and  official  seal  and  upon  blanks  in  the 
form  to  be  supplied  by  the  state  auditor,  a  certificate  showing  the  redemp- 
tion of  such  property  from  such  tax  sale  and  deliver  such  certificate  to  the 
redemptioner,  and  upon  the  return  of  the  original  delinquency  certificate, 
with  the  county  auditor's  order  attached  thereto,  shall  stamp  such  original 
certificate  "redeemed"  and  file  the  same  in  his  office.  ['13,  c.  58,  §  136, 
p.  217.] 

Hist.     (See  R.  C.  §  1773)    '13,  c.  58,   §  136,  p.  217. 
Cross    ref.      State    auditor    to    prescribe    form    of 
receipts:     §  104a. 

Tax  Deeds. 

133:137.  Tax  deed:  Issuance.  If  the  property  is  not  redeemed 
within  three  years  from  the  date  of  the  delinquency  certificate,  the  county 
auditor  or  his  successor  in  office  must  make  to  the  county  or  other  holder 
of  such  delinquency  certificate  upon  demand  by  him,  provided  there  has 
been  a  full  compliance  with  the  requirements  of  the  sections  following,  a 
deed  to  the  property,  reciting  in  the  deed  substantially  the  matters  con- 
tained in  the  delinquency  certificate  and  that  no  person  redeemed  the 
property  during  the  time  allowed  by  law  for  its  redemption.  ['17,  c.  151, 
part  of  §  6,  p.  475.] 

Hist.      R.    C.    §1763;    am.    '12,    c.    8,    §27,    p.    43,  Gowan  v.  Elder  (1910)   19  I.  153,  113,  P.  102;  Arm- 
repealed    '13,    c.    58,    §  212,   p.    242,   reenacted   '17,   c.  strong  v.  Jarron   (1912)    21  I.  747,    125  P.   170. 
151    part  of  §  6,  p.  475.  Where  property  is  subject  to  taxation   a  substan- 

'13     c     58     §§137-45,   providing  for  foreclosure  ol  tial    compliance    with    the    requirements    of    the    law 

delinquency' certificates  were  in  part  am.   '17,  c.   36,  in    making    assessments    of    taxes    and    in    the    pro- 

p.    80,    but   repealed    '17,    c.    151,    §5,    p.    475.      They  cefduT%   under   the   statute     eading  up   to  the   issuing 

1          '  .,    .    x^ca  ""         '                '    »    »   **   -.              ,  of  a  tax  deed  is  all  that  is  required,   and  the  mere 

are    still   m   force    (as   amended)    in   so  far   as  they  failure   of   officialg  %Q  ^^  the  duty  required  of 

relate    to    taxes    of    1916    and    former    years,     17,    c.  them    by   law   can   not   be  taken    advantage  of  by   a 

151,  part  of  §  6,  p.  475.  property    owner    for    the    sole    purpose    of    escaping 

Substantial  compliance:     The  recitals  in  the  deed  such    taxation.      There    must    be    prejudice    and    In- 

and    certificate   need   not   be   identical.      White   Pine  jury   to    such    owner.      Armstrong   v.   Jarron    (1912> 

Mfg  Co.  v.  Morey    (1910)    19  I.  48,   112  P.  674;  Mc-  21   I.  747,   125  P.   170. 
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Recital  of  additional  matters:  Where  a  certifi- 
cate of  sale  for  delinquent  taxes  for  a  special  year 
is  valid,  a  deed  made  upon  such  tax  sale  certificate 
is  not  void  for  the  reason  that  such  tax  deed  also 
covers  sales  for  other  years.  Bacon  v.  Rice  (1908) 
14  I.   107,  93  P.  511. 

In  issuing  a  tax  deed  the  officer  executing  the 
same  in  describing  the  property  may  extend  abbre- 
viations contained  in  the  certificate  and  make  a 
fuller  and  more  complete  description  of  land  which 
was  sufficiently  described  in  the  tax  sale  certificate, 
but  he  has  no  right  or  authority  to  add  to  or  com- 
plete an  incomplete  and  insufficient  description  con- 
tained in  the  tax  sale  certificate,  and  he  has  no 
authority  to  go  beyond  the  certificate  for  extraneous 
evidence  describing  the  property  intended  to  be  de- 
scribed in  the  certificate.  Wilson  v.  Jarron  (1913) 
23  I.  563,   131  P.   12. 

Correction  tax  deed:  Where  the  power  is  vested 
in  an  officer  to  execute  a  tax  deed,  such  power  and 
authority  is  not  exhausted  until  a  deed  is  made  In 
compliance  with  the  law,  provided  the  preceding 
steps  have  been  taken  in  accordance  with  the  law 
as  the  same  appears  of  record  in  his  office.  The 
making  of  an  insufficient,  defective  and  invalid 
deed  does  not  exhaust  the  power  of  the  officer  where 
the  facts  exist  upon  which  a  valid  deed  may  be 
made.  White  Pine  Mfg.  Co.  v.  Morey  (1910)  19 
I.   49,    112,   P.   674. 

Voidable  tax  deeds:  An  error  or  omission  in  the 
performance  of  a  duty  imposed  by  law  on  a  taxing 
officer,  which  results  to  the  prejudice  of  a  taxpayer, 
or  which  would  raise  the  presumption  that  he  was 
prejudiced,  when  viewed  in  the  light  of  his  conduct 
and  the  surrounding  facts  and  circumstances  under 
which  he  acted,  should  be  resolved  and  construed  in 
favor  of  the  taxpayer  and  on  the  side  of  equity. 
Parsons  v.  Wrble  (1912)   21  I.  695,  123  P.  638. 

Where  failure  to  pay  taxes  for  a  given  year  Ts 
due  to  the  honest  mistake  of  both  the  assessor  anrt 
the  taxpayer,  a  tax  deed  issued  for  such  unpaid 
taxes  is  voidable  at  the  suit  of  the  owner  within 
reasonable  time  after  knowledge  thereof.  Fix  v. 
Cray    (1914)    26  I.   19,   140  P.  771. 

Where  taxes  have  been  actually  paid  by  the  own- 


er, but  erroneously  credited  by  the  officer,  the  lien 
is  discharged,  and  a  sale  of  the  property  for  delin- 
quent taxes  is  voidable.  Lohr  v.  Curley  (1915)  27 
I.   739,   152  P.   185. 

Void  tax  deeds:  Where  a  description  is  so  In- 
definite and  uncertain  as  to  invalidate  the  assess- 
ment, a  tax  sale  and  tax  deed  in  pursuance  thereof 
does  not  convey  the  title  to  such  lots.  Booth  v. 
Cooper    (1912)    22  I.   451,    126   P.   776.  _ 

A  tax  deed  based  upon  an  invalid  assessment 
conveys  no  title.  Meserole  v.  Whitney  (1912)  22 
I.    543,    127   P.    553. 

Where  a  person  offers  to  pay  the  taxes  on  his 
land  and  is  informed  by  the  proper  officer  that 
there  is  no  tax  to  be  paid  on  such  land,  and  he 
relies  on  such  statement  in  good  faith,  a  subsequenv 
tax  deed  based  on  such  tax  will  not  pass  title.  Smith 
v.  Davidson  (1913)  23  I.  555,  130  P.  1071,  Ann.  Cas. 
1914D   1053. 

Equitable  redemption :  Where  plaintiff  seeks  to 
set  aside  a  tax  deed  and  alleges  payment  of  taxes 
by  defendants  and  tenders  into  court  sufficient 
money  to  reimburse  defendants  for  all  payments 
and  statutory  interest  thereon,  equity  will  not  de- 
cree him  a  clear  title  until  he  has  reimbursed  de- 
fendants. Hole  v.  Van  Duzer  (1905)  11  I.  79,  81 
P.    109. 

Where  in  an  action  to  quiet  title  under  a  tax 
deed  the  trial  court  finds  that  the  equities  are  with 
defendant  and  quiets  title  in  the  defendant,  the 
judgment  will  be  modified  so  as  to  require  defend- 
ant to  pay  the  amount  paid  for  the  delinquent  tax 
certificate  and  penalty  thereon  with  interest  up  to 
the  time  the  holder  of  the  tax  certificate  would  have 
been  entitled  to  a  deed.  McKinnon  v.  Mcllhargey 
(1913)    24  I.    720,    135  P.   826. 

Where  a  taxpayer  in  good  faith  paid  a  tax  state- 
ment which  failed  to  include  the  taxes  on  a  tract 
of  land  which  was  thereafter  sold  for  the  taxes 
thereby  remaining  unpaid,  of  which  fact  he  had  no 
notice  until  the  issuance  of  the  tax  deed  thereon, 
he  is  entitled  to  a  decree  cancelling  the  tax  deed 
and  quieting  his  title  to  such  property  upon  the 
payment  of  the  taxes,  interest  and  penalties  due. 
Fix   v.   Cray    (1914)    26   I.   19,   140  P.    771. 


133:138.  Same:  Auditor's  fee.  The  county  auditor  is  entitled  to 
receive  for  the  county  from  the  owner  of  such  delinquency  certificate  $2 
for  making  such  deed.     ['17,  c.  151,  part  of  §  6,  p.  476.] 

Hist.  R.  C.  §  1763  ;  am.  '12,  c.  8,  §  27,  part  of 
subd.  1763,  repealed  '13,  c.  58,  §  212,  p.  242,  re- 
enacted    '17,    c.    151,    part   of    §  6,    p.    476. 

133:139.  Prerequisite  conditions.  Hereafter  no  holder  of  any  de- 
linquency certificate  for  taxes  or  special  assessments  due  either  to  the 
state,  county,  school  district  or  any  incorporated  town  or  city  within  the 
same  or  for  any  taxes  or  levies  authorized  by  the  laws  of  the  state  and 
collectible  by  the  county  tax  collector  upon  any  land,  town  or  city  lot  shall 
be  entitled  to  a  tax  deed  for  the  land  or  lots  described  in  such  delinquency 
certificate,  until  the  two  following  sections  have  been  complied  with. 

Hist.      R.    C.    §  1763  ;    am.    '12,   c.    8,    §  27,    part   of        stantially  reenacted  '17,  c.    151,  part  of  §  6,   p.    476  ; 
subd.    1763,    repealed   '13,    c.    58,    §212,    p.*  242,    sub-        phraseology   slightly   changed. 

133:140.  Same:  Notice.  Such  holder  shall  serve  or  cause  to  be 
served  written  or  printed  or  partly  written  and  partly  printed  notice  on 
the  person  or  persons  in  actual  possession  or  occupancy  of  such  land  or 
lot  and  also  the  person  in  whose  name  the  same  stands  upon  the  records 
in  the  recorder's  office  if,  upon  diligent  inquiry  he  can  be  found  in  the 
state,  at  least  three  months  and  not  more  than  five  months  before  the 
expiration  of  the  time  of  redemption,  in  which  notice  he  shall  state  when 
he  purchased  such  delinquency  certificate,  in  whose  name  the  property 
was  assessed,  the  description  of  the  land  or  lot,  for  what  year  taxed  or 
specially  assessed  and  when  the  time  of  redemption  will  expire.  If  there 
is  no  person  in  the  actual  possession  or  occupancy  of  such  land  or  lot  and 
if  the  person  in  whose  name  the  same  stands  upon  diligent  inquiry  can  not 
be  found  in  the  state,  then  such  holder  shall  post  in  a  conspicuous  place 
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upon  said  land  or  lot  and  in  a  substantial  manner  a  copy  of  said  notice  not 
more  than  five  and  not  less  than  three  months  before  the  time  of  redemp- 
tion shall  expire,  and  shall  publish  such  notice  in  the  newspaper  printed  in 
such  county  nearest  said  land  or  lot,  and  if  no  newspaper  is  printed  in  the 
county,  then  in  the  nearest  newspaper  that  is  published  in  this  state  to 
the  said  land  or  lot,  which  notice  shall  be  inserted  three  times  at  intervals 
of  not  less  than  one  week,  the  first  insertion  not  more  than  five  months 
and  the  last  not  less  than  three  months  before  the  time  of  redemption 
expires,  and  a  copy  of  such  notice  shall,  within  said  time,  be  mailed  to  the 
person  in  whose  name  the  said  land  or  lot  stands  on  record  at.  his  last 
known  place  of  residence.  i['17,  c.  151,  part  of  §  6,  p.  476.] 

Hist.      R.    C.    §  1763;    am.    '12,    c.    8,    §  27,    part   of  Not  restrospective:     This  section  was  not  intended 

subd.    1763.    repealed    '13,    c.    58,    §  212,    p.    242,    sub-  to    apply    to    the    execution    of    a   tax    deed    to    lands 

stantially   reenacted   '17,   c.    151,   part  of   §  6,   p.   476.  sold   for   delinquent   taxes,    where   the   sale   had   been 

_.     ,        ,                           r,     ,    -,i       „„,.>    „,,    T     co„  made  and  the  time  for  redemption  has  expired,  ano: 

Cited:      Lawrence    v.    Corbeille    (1916)    28    I.    329,  the  purchaser  was  entitled  to  an  absolute  deed  under 

154   P.   495.  the    statute    at    the    time    such    act    became    a    law. 

Time  of   redemption:      The   provisions   of   this   sec-  Lawrence  v.  Defenbach   (1912)   23  I.  78,   128  P.  81. 

tion   which   requires  notice  to  be  given   is  directory.  Contra:      Retrospective:      Notice    of    the    contem- 

The  period  of  time  in   which   said  notice  is  required  plated  issuance  of  a  tax  deed  must  be  given   as  pro- 

tn    be    given    was    made    for    the    purpose    of    ending  vided    by    this    section,,    although    the    law    did    not 

the  period  in  which    redemption   could  be  made  and  require  such  notice  at  the  time  the  certificates  were 

not    or    the    purpose    of    divesting    the    holder    of    his  issued.      Rice   v.   Rock    (1914)    26   I.    552,    144   P.   786. 

lien  on   the   property   described    in   his  tax    sale   cer-  Application  to  county:     The  requirement  of  a  no- 

tificate.     Rice  v.  Rock   (1914)    26  I.   552,   144  P.  786.  tice  to  be  given  to  the   person  in  possession  of  real 

Notice  of  the  issuance  of  a  tax  deed  may  be  given  estate    that    has   been    sold    for    taxes   applies   to   the 

after    the    expiration    of    the    three-year    period,    and  county  as  a  purchaser  as  well   as  to  the  individual, 

the  owner  of  the  property   may  redeem   it  up   to   the  and    a   deed   issued    without   this    notice   is    a    nullity, 

time   notice  is  given.     lb.  O.   A.   G.   '11-12.  p.   77. 

133:141.  Same:  Affidavit.  Every  holder  of  a  delinquency  certifi- 
cate by  himself  or  agent  shall,  before  he  shall  be  entitled  to  a  deed,  make 
an  affidavit  of  his  having  complied  with  the  conditions  hereof,  stating 
particularly  the  facts  relied  on  as  constituting  such  compliance,  which 
affidavit  shall  be  delivered  to  the  county  auditor  to  be  by  such  officer  en- 
tered on  the  records  of  his  office  and  carefully  preserved  among  the  files 
of  his  office,  and  which  record  or  affidavit  shall  be  prima  facie  evidence 
that  such  notice  has  been  given.  Any  person  swearing  falsely  to  such 
affidavit  shall  be  deemed  guiltv  of  perjury  and  be  punished  accordingly. 
[17,  c.  151,  part  of  §  6,  p.  477.] 

Hist.      R.    C.    §1763:    am.    '12,    c.    8,    §27.    part   of         stantiallv   reenacted   '17,   c.    151,   part  of   §6,   p.    477. 
subd.    1763,    repealed    '13,    c.    58,    §  212.    p.    242,    sub-  Cross   ref.      Perjury:      §6478. 

133:142.  Additional  costs  in  case  of  redemption.  Whenever  any 
delinquency  certificate  holder  shall  have  served  or  posted  the  notices  herein 
required  or  shall  have  begun  the  publication  thereof  and  shall,  in  writing, 
notify  the  county  auditor  of  such  fact  with  a  statement  of  the  actual  costs 
expended  in  such  service,  posting  and  completion  of  publication,  or  either, 
as  the  case  may  be,  which  amount  in  no  event  shall  exceed  for  mileage, 
service  and  posting  the  statutory  schedule  allowed  sheriffs  for  service  of 
process,  and  in  case  of  publication  not  to  exceed  $2  publication  cost  for 
each  tract  or  lot  contained  in  such  notice,  then  before  any  person  who  may 
have  a  right  to  redeem  such  land  or  lot  from  such  delinquency  certificate 
shall  be  permitted  to  redeem  he  shall  pay  the  officer  or  person  who  by  law 
is  authorized  to  receive  such  redemption  monev  the  amount  of  such  costs. 
['17,  c.  151,  part  of  §  6,  p.  477.] 

Hist.  R.  C.  §1763;  am.  '12,  c.  8,  §27,  part  or 
subd  1763.  repealed  '13,  c.  58,  §212,  p.  242,  sub- 
stantially reenacted   '17,   c.   151,   part  of   §  6,   p.   477. 

133:143.  Effect  of  tax  deed  as  evidence.  The  matters  recited  in 
the  delinquency  certificate  must  be  recited  in  the  deed,  and  such  deed  duly 
acknowledged  or  proved  is  prima,  faxie  evidence  that : 

1.  The  property  was  assessed  as  required  by  law. 

2.  The  property  was  equalized  as  required  by  law. 
8.     The  taxes  were  levied  in  accordance  With  law. 
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4.  The  taxes  were  not  paid. 

5.  At  a  proper  time  and  place  the  delinquency  certificate  was  issued 
as  prescribed  by  law,  and  by  the  proper  officer. 

6.  The  property  was  not  redeemed. 

7.  The  person  who  executed  the  deed  was  the  proper  officer. 

8.  Where  the  real  estate  was  sold  to  pay  taxes  on  personal  property 
that  the  real  estate  belonged  to  the  person  liable  to  pay  the  tax.  ['17, 
c.  151,  §  8,  p.  477.] 

Hist.      R.   C.    §  1764,    repealed   '13,   c.    58,    §212,    p.        Cooperative  etc.   Assn.   v.   Green    (1897)    5  I.   660,   51 
242,   reenacted   '17,.  c.   151,   §  8,  p.  477.  P.   770  ;  Armstrong  v.  Jarron    (1912)    21   I.   747,    125 

Cited:     Bacon  v.  Rice  (1908)    14  I.  107,  93  P.  511.  P„}Z°'       i  *  ,-  j   *       ^« 

_,_  _    ,      _       __    .       _,  .  ..  ,  Where  defendant  relies  upon  a  tax  deed  for  titie. 

Effect  of  deed:      Under  this  section  a  tax  deed  Is  piaintiff    may    contest    those    matters    in    regard    to 

made    prima   facie   evidence   of  the   facts   and  things  which    the    statute    makes   the   tax   deed    only   prim.-. 

mentioned  in  the  eighth  subdivision  of  said  section;  facie    evidence.      McMasters    v.    Torsen    (1897)    5    I. 

and   to    defeat   such    deed    the   defendant   must   show  rjgg     gj    p     ±qq 

the    nonexistence    of    such    facts    or    some    of    them. 

133:144.  Same.  Such  deed  duly  acknowledged  and  proved  is  prima 
facie  evidence  of  the  regularity  of  all  other  proceedings,  from  the  assess- 
ment bv  the  assessor  inclusive  up  to  the  execution  of  the  deed.  ['17,  c.  151, 
§  9,  p.  478.] 

Hist.      R.   C.    §1765,   repealed    '13,   c.   58,    §212,    p.  Burden    of    proof:      The    fact   that    a   tax    deed    Is 

242,   reenacted  '17,   c.   151,    §  9,  p.   478.  made  prima  facie  evidence  of  title  simply  shifts  the 

Cited:     Bacon  v.  Rice  (1908)   14  I.  107,  93  P.  511  ;        !?urde"°f  proo.f  '•   '*  d°es  n0}  deny  *h,e  right  *>  de" 
McKinnon   v.    Mcllhargey    (1913)    24    I.    720,    135    P.        f*nd    ^L*  Tag*\?st;  ,  f  iax„,deed-      Wl,son    v-    Locke 
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(1910)    18   I.   583,    111  P.   247. 


133:145.  Effect  of  tax  deed  as  conveyance.  The  deed  conveys  to 
the  grantee  the  absolute  title  to  the  lands  described  therein,  free  of  all  in- 
cumbrances, except  any  lien  for  taxes  which  may  have  attached  subse- 
quently to  the  assessment.     ['17,  c.  151,  §  10,  p.  478.] 

Hist.      R.   C.    §  17G6,    repealed   '13,   c.   58,    §  212,   p.  to    real    estate    who    finds    the    property    unoccupied 

242,   reenacted  '17,   c.   151,   §  10.   p.   478.  may    enter  upon    and   take   actual    possession    of   the 

Appurtenances:      A    Carey    act    water  right  under  premises,    and    in    doing    so    he    is    not   liable    to   the 

$  1629   does   not   attach    and   become  such    an    appur-  original  owner  of  the  property  whose  title  has  been 

tenance    to    the    land    that    the    title    to    such    water  < lj™ sted by  the  tax   deed.      Steltz  v.    Morgan    (1909) 

right    is    conveyed    under    a    tax    deed    of    the    land,  .  \         \     j  ,         ^"°'* 

where    the    purchase    price    of    the    water    right    has  XA  ta.x  deed  has  no  more  force  or  effect  as  a  writ 
rot  been    paid.      Bennett   v.   Twin    Falls   North    Side  of    assistance    for    procuring   the    possession    of    rea: 
etc.  Co.    (1915)    27  I.   643,   150  P.  336.  estate   than   any  other  deed,   and  the   holder  of  sucn 
.     .       '  .       '                      .        ,,            .  .  .  deed   who    finds   the   property   occupied    must,    if   the 
Accuracy    of    description    required:       More    strict-  orcupant    refuses   to   surrender    possession,    resort  to 
ness  is  required  in  the  description  in   an  assessment  tbe  same  ,        ,   remedy   for  possession   as  the  holder 
where  the  property  is  to  be  sold  for  delinquent  taxes  of  any  other  deed  wou,d  8mploy_     Ib 
than    is    required    in     a    deed    of    conveyance    from  Possession  of  property  under  a  claim  of  right   at 
grantor   to   grantee.      In    the   former   case     parol    oi  the   tirm?   H  wag   sold  for  taxeg  and   thereafter  con- 
extraneous  evidence   is   not  admissible,   while   in   the  Rtitute8  color  of  title  as  agajnst  a  stranger  purchas- 
latter    case    it    may    become    admissible.      Wilson    v.  {rtg  the  ,and  at  a  tax  sale>  where  the  ,and  has  been 
Jarron  (1913)  Id  1.  5b3,  131  f.  12.  assessed   to    an    unknown    owner.      Johnson    v.    Sow- 
Right    to    Possession:      The    holder    of    a    tax    title  den    (1913)    25   I.   227.    136   P.    1136. 

ARTICLE    10. 
ASSESSMENT  OF  PERSONAL  PROPERTY. 

133:146.  Personal  property  assessment  roll.  All  personal  property 
whereon  the  tax  is  not  a  lien  on  real  property  of  sufficient  value,  in  the 
judgment  of  the  assessor,  to  insure  the  collection  of  such  tax,  shall  be 
entered  in  a  separate  book,  to  be  known  as  the  personal  property  assess- 
ment roll.  The  said  roll  shall  be  made  out  in  tabular  form  with  separate 
columns  with  appropriate  heads  after  the  manner  specified  in  the  form 
provided  for  in  the  next  section,  and  such  additional  columns  as  may  be 
required.  In  the  event  that  there  is  no  property  of  a  particular  class  in 
any  county  the  column  for  the  classification  of  such  property  may  be  omit- 
ted from  the  assessment  roll  of  such  county.  Only  such  columns  need  be 
provided  for  extending  taxes  as  are  actually  required  in  each  county  for 
state,  county,  city,  town,  village,  school  district,  road  district  or  other 
purposes.     ['17,  c.  55,  §  1,  subd.  146,  p.  127.] 

Hist.      '13,    e.    58,    §  146,    p.    220  ;    am.    '17,    c.    55,  Cross    ref.      Lien    of    personal    pror>erty    taxes    on 

$  1,   subd.    146,    p.    127.  real   estate:      133:3. 
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133:147.  Form  of  roll  and  taxpayers'  statements.  The  form  of  the 
personal  property  assessment  roll  and  taxpayers'  statements  shall  be  in 
the  form  supplied  by  the  state  auditor.     ['17,  c.  55,  §  1,  subd.  147,  p.  127.] 

Hist.      '13,    c.    58,    §147,    p.    220;    am.    '17,    c.    55, 
8  1.    subd.    147,    p.    127. 

133:148.  Assessment  of  personal  property:  Extension  of  tax: 
Delivery  of  roll.  The  assessor  must  assess  all  personal  property  required 
by  this  chapter  to  be  entered  on  the  personal  property  assessment  roll  be- 
tween the  second  Monday  of  January  and  the  fourth  Monday  of  October 
in  each  year  and  must  complete  said  assessment  on  or  before  the  said 
fourth  Monday  of  October.  In  making  such  assessment  the  assessor  shall 
actually  determine,  as  nearly  as  practicable,  the  full  cash  value  of  each 
piece  of  personal  property  assessed  and  within  10  days  after  such  assess- 
ment and  valuation  shall  turn  over  to  the  county  auditor  the  taxpayers' 
statements,  whereupon  the  county  auditor  shall  enter  the  amount  and 
value  of  each  class  of  personal  property  in  appropriate  columns  after  the 
name  of  the  owner  of  such  property,  if  known,  otherwise  after  unknown 
owner. 

The  county  auditor  shall,  within  10  days  after  the  roll  is  equalized  by 
the  board,  complete  the  extension  of  the  tax  levies  on  the  aggregate  valua- 
tion on  such  property,  after  deducting  the  amount  of  any  exemptions 
allowed.  He  must  immediately,  upon  completion,  turn  the  roll  over  to 
the  tax  collector  for  collection  after  charging  the  full  amount  of  the  roll 
to  said  tax  collector.  The  tax  collector  shall  receive  credit  for  all  moneys 
turned  into  the  treasury  prior  to  receiving  the  roll  and  any  rebates  made, 
due  to  overcollection,  shall  be  charged  back  to  him. 

Hist.     '13,  c.   58,   §  148,  p.  221;  am.  '17,  c.   55.   $  1. 
subd.    148,    p.    127  ;    "statement"    pluralized. 

133:149.  Personal  property  subject  to  taxation.  All  personal  prop- 
erty within  the  county  not  expressly  exempted  is  subject  to  assessment 
and  taxation.     ['17,  c.  55,  §  1,  part  of  subd.  149,  p.  128.] 

Hist.      '17,   c.   55,    §  1.   part   of   subd.    149,   p.    128. 
"ross    ref.      Similar   provision:      133:1. 

133:149a.  Assessable  value:  Lien.  All  personal  property  subject 
to  assessment  and  taxation  must  be  assessed  at  its  full  cash  value  for  taxa- 
tion for  state,  county,  city,  town,  village,  road  district,  school  district  and 
other  purposes  under  the  provisions  of  this  chapter,  with  reference  to  its 
value  at  12  o'clock  meridian  on  the  second  Monday  of  January  in  the  year 
in  which  such  taxes  are  levied,  and  all  taxes  levied  under  the  provisions 
of  this  chapter  shall  be  a  lien  upon  the  personal  property  so  assessed,  and 
in  the  event  that  personal  property  is  not  within  the  county  at  the  time 
stated  it  shall  become  burdened  with  a  lien  for  the  taxes  to  be  assessed 
against  it  while  in  the  county  from  the  time  it  enters  the  county.  ['17, 
c.  55,  §  1,  part  of  subd.  149,  p.  128.] 

Hist.      '17.   c.   55,    §  1,   part  of   subd.    149,   p.    128. 
Cross    ref.       Similar    provision:       133:2.       Criteria 
of   value:      133:15. 

133:149b.  Notice  to  absent  owner:  Lien.  If  the  owner  or  any 
person  required  by  this  chapter  to  list  property  shall  be  sick  or  absent 
when  the  assessor  calls  for  a  taxpayer's  statement  of  such  property,  or  if 
such  person  is  not  a  resident  of  the  county,  the  assessor  shall  leave  at  the 
office,  place  of  business  or  residence  of  such  person  or  mail  to  such  person 
at  his  last  known  post  office  address  a  blank  taxpayer's  statement  and  a 
written  or  printed  notice  requiring  such  person  to  make  out  and  deliver 
to  the  assessor  on  or  before  the  same  day  named  therein  the  statement  re- 
quired by  this  chapter.  If  such  person  fails  to  make  out  and  deliver  such 
statement  as  required,  the  assessor  may  list  and  assess  such  property 
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according  to  his  best  judgment  and  information  and  such  assessment  shall 
automatically  become  a  lien  upon  such  property  and  remain  such  lien 
until  the  taxes  thereon  are  paid :  Provided,  That  if  the  assessment  is  made 
and  tax  is  collected  before  the  levy  for  the  current  year  has  been  made, 
the  taxes  shall  be  computed  upon  the  levies  made  for  the  preceding  year, 
and  if  the  tax  is  collected  after  the  levies  for  the  current  year  have  been 
fixed,  the  taxes  shall  be  computed  upon  such  levies  for  the  current  year. 
['17,  c.  55,  §  1,  part  of  subd.  149,  p.  128.] 

Hist.      '17,   c.   55,    §  1,   part  of  subd.    149,  p.   128. 
Cross   ref.      Similar  provision:      133:21. 

133:149c.  Destruction  by  fire:  Lien  on  insurance.  In  the  event 
of  the  destruction  of  personal  property  by  fire  after  the  second  Monday 
in  January  of  any  year  the  lien  of  the  personal  property  tax  shall  attach 
to  and  follow  any  insurance  that  may  be  upon  said  property  and  the  in- 
surer shall  pay  to  the  county  tax  collector  from  the  said  insurance  money 
all  taxes,  interest  and  costs  that  may  be  due  unless  relieved  therefrom  by 
the  board  of  county  commissioners.  ("'17,  c.  55,  §  1,  part  of  subd.  149, 
p.  128.] 

Hist.     *17,  c.   55,    S  1.   Part  of  subd.    149,   p.    128. 

133:149d.  Tax  receipt.  The  tax  collector  must  issue  a  tax  receipt 
for  taxes  collected  by  him,  upon  blanks  in  the  form  supplied  by  the  state 
auditor  and  prescribed  by  this  chapter,  when  such  taxes  are  paid.  ['17,  c. 
55,  part  of  subd.  149,  p.  128.] 

Hist.      '17,   c.   55,   §  1,  part  of  subd.    149,  p.   128. 
Cross   ref.      Form  of  tax  receipt:      133:153. 

133:150.  Distraint  and  sale  of  property  for  tax.  If  the  payment  of 
any  tax  on  personal  property,  as  hereinbefore  prescribed,  is  refused,  the 
tax  collector  must  then  and  there  distrain  and  sell,  in  the  manner  provided 
for  the  distraint  and  sale  of  personal  property  for  taxes,  so  much  of  such 
property  as  may  be  necessary  to  pay  such  taxes  or  forthwith  bring  suit 
with  attachment  in  aid  of  such  suit  for  the  amount  or  estimated  amount 
of  such  taxes  due.     ['17,  c.  55,  §  1,  subd.  150,  p.  129.] 

Hist.     '13,  c.  58,   $  150,  p.  221;  am.  '17,  c.  55,   §  1,  Cited:     Ward   v.   Holmes    (1914)    26  I.  602,    144   P. 

smbd.    150,   p.   129.  1104. 

133:151.  Daily  accounting  for  collection.  All  taxes  collected  by 
the  tax  collector  on  personal  property  prior  to  the  completion  of  the  roll, 
as  provided  in  this  chapter,  shall  be  paid  daily  into  the  county  treasury,  to 
be  credited  to  personal  property  tax  fund,  and  shall  be  reported  to  the 
county  auditor  in  the  manner  provided  in  section  198  for  reporting  taxes 
on  personal  property.     ['17,  c.  55,  §  1,  subd.  151,  p.  129.] 

Hist.     '13,  c.   58,   §  151,  p.  221;  am.   '17,  c.  55,   §  1, 
subd.    151,   p.   129. 

133:152.  Rebates  and  deficiencies.  Any  person  paying  taxes  on 
personal  property  to  the  tax  collector,  as  provided  in  this  chapter,  may 
obtain  a  rebate  for  the  taxes  paid  in  excess  of  the  amount  due,  as  deter- 
mined by  the  board  of  county  commissioners :  Provided,  That  a  duly 
verified  claim  for  such  rebate  is  filed  with  the  clerk  of  the  board  of  county 
commissioners  on  or  before  the  fourth  Monday  of  October  in  the  year  in 
which  such  taxes  are  paid.  Any  deficiency  in  the  amount  of  taxes  col- 
lected by  the  tax  collector  shall,  unless  paid  upon  demand,  be  collected  by 
seizure  and  sale  or  suit,  as  provided  by  law  for  the  collection  of  personal 
property  taxes.     ['17,  c.  55,  §  1,  subd.  152,  p.  129.] 

Hist.      '13,  c.   58,   §  152,   p.   221;  am.   '17,  c.   55,    §  1, 
subd.    152,   p.   129. 

133:153.  Form  of  tax  receipt.  The  form  of  tax  receipt  referred  to 
in  section  149d  shall  be  substantially  as  follows : 

Hist.      '13,    c.    58,    §  153,    p.    222,    substantially    re- 
enacted   '17,   c.   55,   Si  1,   subd.    153,   p.    129. 
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133:154.  Affidavit  to  completed  roll.  As  soon  as  the  personal 
property  assessment  roll  is  completed  the  assessor  and  his  deputy  must 
appear  before  the  clerk -of  the  board  of  county  commissioners  and  each 
must  take  and  subscribe  an  affidavit  in  the  form  prescribed  herein.  ['17, 
c.  55,  §  1,  part  of  subd.  154,  p.  131.] 

Hist.      '13,    c.    58,    §  154,    p.    224,    substantially    re-  Cross    ref.       Similar    provision    for    real    property 

enacted   '17,   c.   55,   S  1,   subd.   154,   p.   131.  roll:      133:51. 

133:154a.      Same:      Assessor's  affidavit.      The   form  of  the   affidavit 
to  be  subscribed  by  the  assessor  shall  be  substantially  as  follows : 

State  of  Idaho,  / 

County  of  \ 

- ,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  the  duly  qualified  and  acting  assessor  in  and  for  said 
county;  that  between  the  second  Monday  of  January  and  the 
fourth  Monday  of  October  in  the  year  19 he  has  made  dili- 
gent inquiry  and  examination  to  ascertain  all  personal  property 
within  the  county  whereon  the  tax  is  not  a  lien  on  real  property 
of  sufficient  value  to  insure  collection  of  such  taxes,  subject  to 
assessment  by  him,  and  that  the  same  has  been  assessed  equally 
and  uniformly  and,  according  to  his  best  judgment,  information 
and  belief,  at  its  full  cash  value ;  that  he  has  faithfully  complied 
with  all  the  duties  imposed  upon  him  under  the  revenue  law; 
that  he  has  not  imposed  any  unjust  or  double  assessment  through 
malice,  ill  will  or  otherwise;  that  he  has  not  allowed  anyone  to 
escape  the  just  and  equal  assessment  through  favor  or  reward  or 
otherwise,  and  that  he  has  delivered  such  assessment  or  taxpay- 
ers' statements  to  the  county  auditor,  as  provided  by  law. 

Subscribed  and  sworn  to  before  me  this..... .day  of 

A.  D.  19 


Clerk  of  the  board  of  county  commissioers  in  and 
for  said  county  and  state. 

['17,  c.  55,  §  1,  part  of  subd.  154,  p.  131.] 

Hist.      '13,    c.    58,    §  154,    p.    224,    substantially    re-  Cross    ref.      Similar    provision    for    real    property 

enacted  '17,  c.   55,   §  1,   subd.   154,   p.   131.  roll:      133:51a. 

133:154b.  Same:  Affidavit  of  deputy  assessor.  The  form  of  the 
affidavit  to  be  subscribed  by  each  deputy  assessor  shall  be  substantially  as 
follows : 

State  of  Idaho,  )  ss 

County  of  ( 

The  undersigned,  being  first  duly  sworn,  each  for  himself,  de- 
poses and  says:  That  he  is  a  duly  qualified  and  acting  deputy 
assessor  in  and  for  said  county ;  that  between  the  second  Monday 

of  January  and  the  fourth  Monday  of  October  in  the  year  19 

he  has  made  diligent  inquiry  and  examination  to  ascertain  all  the 
personal  property  within  said  county  or  the  subdivisions  thereof 
assessed  by  him  whereon  the  tax  is  not  a  lien  on  real  property  of 
sufficient  value  to  insure  the  collection  of  such  taxes,  subject  to 
assessment  by  the  assessor,  and  that  the  same  has  been  assessed 
equally  and  uniformly  and,  according  to  the  best  of  his  judgment, 
information  and  belief,  at  its  full  cash  value;  that  he  has  faith- 
fully complied  with  the  duties  imposed  upon  him  under  the  reve- 
nue law;  that  he  has  not  imposed  any  unjust  or  double  assess- 
ment through  malice  or  ill  will  or  otherwise,  and  that  he  has  not 
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allowed  anyone  to  escape  a  just  and  equal  assessment  through 
favor  or  reward  or  otherwise. 


Subscribed  and  sworn  to  before  me  this dav  of. 

A.  D.  19... 


Clerk  of  the  board  of  county  commissioners  in  and 
for  said  county  and  state. 
['17,  c.  55,  §  1,  part  of  subd.  154,  p.  131.] 

Hist.      '13,    c.    58,    §  154,    p.    224,    substantially   re-  Cross    ref.      Similar    provision    for    real    property 

enacted  '17,  c.  55,   §  1,  subd.  154,  p.  131.  roll:      133:51b. 

133:155.  Same:  Effect  of  failure  to  make  affidavit.  The  failure 
to  make  and  subscribe  any  affidavit  required  in  the  preceding  sections  shall 
not  in  any  manner  affect  the  validity  of  the  assessment.-  The  making  of 
such  affidavit,  however,  is  declared  to  be  a  duty  pertaining  to  the  office 
of  the  assessor,  and  when  the  same  is  to  be  made  by  the  deputy  assessor 
it  shall  be  the  duty  of  the  assessor  to  have  the  same  properly  made.  In 
every  case  where  any  such  affidavit  is  not  made  the  board  of  county  com- 
missioners must  require  the  assessor  to  make  the  same  or  to  have  the  same 
made  by  the  deputy  assessor,  as  the  case  may  be.  Upon  the  refusal  or 
neglect  of  such  assessor  to  supply  such  affidavit  forthwith  the  chairman 
of  the  board  of  county  commissioners  must  immediately  file  in  the  district 
court  of  the  county  an  information  in  writing,  verified  by  his  oath,  charg- 
ing such  assessor  with  refusal  or  neglect  to  perform  the  official  duties 
pertaining  to  his  office,  and  thereupon  he  must  be  proceeded  against  as  in 
such  cases  provided  by  law.     ['17,  c.  55,  §  1,  subd.  155,  p.  132.] 

Hist.      '13,    c.    58,    §  155,    p.    225,    substantially    re-  Cross    ref.       Similar    provision    for    real    property 

enacted  '17,  c.  55,   §  1,  subd.  155,  p.   132.  roll:      133:52. 

133:156.  Completion  and  delivery  of  personal  roll.  The  county 
auditor  must  complete  the  personal  property  assessment  roll  on  or  before 
the  fourth  Monday  in  October  of  each  year  and  must,  on  or  before  the 
said  date,  deliver  the  completed  personal  property  assessment  roll,  to- 
gether with  all  taxpayers'  statements  and  claims  for  exemptions  relating 
to  the  assessments  entered  thereon  to  the  clerk  of  the  board  of  county 
commissioners.  The  said  assessment  roll,  taxpayers'  statements  and  claims 
for  exemptions  must  remain  in  the  office  of  the  said  clerk  until  the  meeting 
of  such  board  as  a  board  of  equalization  in  November  for  the  inspection 
of  all  persons  interested.     ['17,  c.  55,  §  1,  subd.  156,  p.  132.] 

Hist.     '13,  o.  58,   §  156,  p.  226;  am.  '17,  c.  55,   §  1,  Cross  ref.     Analogous  provision  for  rea^  property 

subd.   156,  p.  132.  roll:      133:53. 

133:157.      Penalty    for    failure    to    complete    personal    roll.      If   the 

county  auditor  fails  to  complete  the  personal  property  assessment  roll  and 
deliver  the  same  to  the  clerk  of  the  board  of  county  commissioners  within 
the  time  prescribed  by  law,  he  shall  forfeit  the  sum  of  $1000,  to  be  recov- 
ered upon  his  official  bond  for  the  use  of  the  county.  If,  however,  the 
failure  of  the  assessor  to  turn  over  to  the  county  auditor  within  10  days, 
as  provided  in  this  chapter,  the  taxpayers'  statements  is  responsible  for 
the  failure  of  the  county  auditor  to  complete  and  deliver  the  personal 
property  assessment  roll  within  the  time  herein  prescribed,  then  the  as- 
sessor shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon  his  official  bond 
for  the  use  of  the  county.    ['17,  c.  55,  §  1,  subd.  157,  p.  133.] 

Hist.     '13,  c.  58,   §  157,  p.  226  ;  am.  '17,  c.  55,  §  I,  Cross  ref.     Analogous  provision  for  real  property- 

subd.    157,   p.    133.  roll:      133:54. 
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133:158.  Assessment  ofv  equities  in  state  lands.  Equities  in  state 
land  shall  be  assessed  at  the  full  cash  value  of  the  land,  after  deducting 
the  amount  of  the  purchase  price  remaining  unpaid.^  Refusal  to  pay  the 
tax  levied  upon  any  equity  in  state  land  by  the  owner  upon  demand  by  the 
tax  collector  shall  operate  as  forfeiture  of  such  equity.  Any  such  refusal 
shall  be  reported  to  the  state  board  of  land  commissioners  by  the  tax  col- 
lector and  the  said  board  shall  thereupon  declare  such  forfeiture  and  the 
certificate  and  contract  relating  thereto  annulled  in  the  same  manner  as 
in  the  case  of  failure  of  a  purchaser  of  state  land  to  make  any  of  the  pay- 
ments stipulated  and  provided  in  section  1581.  ['17,  c.  55,  §  1,  subd.  158, 
p.  133.] 

Hist.     '13,  c.  58,  §  158,  p.  226  ;  am.  '17,  c.  55,  §  1,  Cross  ref.     Equities  in  state  land  subject  to  assess- 

subd.   158,  p.  133.  ment:      §  1586;  denned  as  personal  property:    133:7. 

133:159.  Improvements  on  public  lands.  All  improvements  on  gov- 
ernment or  state  land  and  all  improvements  on  all  railroad  rights  of  way 
owned  separately  from  the  ownership  of  the  rights  of  way  upon  which  the 
same  stands  shall  be  assessed  as  personal  property  and  entered  upon  the 
personal  property  assessment  roll.     ['13,  c.  58,  §  159,  p.  226.] 

Hist.     '13,  c.  58,  §  159,  p.  226,  reenacted  '17,  c.  55,        U.   S.  are  not  real  estate  and  the   listing  thereof  as 
§  1,    subd.    159,    p.    133.  such    is   fatal    to   the   assessment.      P.   v.    Owyhee   L. 

Improvements:       Improvements    on    lands    of    the        ®°'   <18'1)    1  *•  42°- 

133:160.  Imports  and  merchandise  stocks.  Any  goods,  merchan- 
dise, grain  or  produce  of  any  kind  or  other  personal  property  purchased 
in  or  out  of  this  state  with  a  view  of  being  sold  at  an  advanced  price  or 
profit,  or  which  has  been  consigned  from  any  place  out  of  this  state  for 
the  purpose  of  being  sold  at  any  place  within  this  state,  and  all  nursery 
stock  shall  be  assessed  as  merchandise.     ['13,  c.  58,  §  160,  p.  226.] 

Hist.      '13,    c.    58,    §  160,    p.    226,   reenacted   '17,    c.        able  as  soon  as  they  cease  to  be  property  in  transit. 

55,  §  1,  subd.   160,  p.   133.  Parks   Bros.    &    Co.    v.    Nez    Pecre   Co.    (1907)    13   I. 

Imports:      Goods    shipped    into   the    state    are   tax-        2^8-  89  P-  949,  121  A.  S.  R.  261.  12  Ann.  Cas.  1113. 

ARTICLE  11. 
ASSESSMENT  OF  LIVE  STOCK. 

133:161.  Assessment  of  migratory  live  stock.  All  migratory  live 
stock  shall  be  subject  to  assessment  and  taxation  for  the  same  year  in  each 
of  the  counties  in  which  it  is  kept,  driven  or  pastured  or  suffered  to  range 
or  graze  or  in  which  it  does  range  or  graze  in  proportion  to  the  portion  of 
such  year  it  is  so  kept,  driven  or  pastured  or  suffered  to  range  or  graze  or 
does  range  or  graze  in  such  county,  as  provided  in  this  chapter.  ['13, 
c.  58,  §  161,  p.  226.] 

Hist.      (See  R.  C   §  1658)    '13,  c.  58,   §161,  p.   226,  Cross   ref.     Migratory  live  stock  denned:      133:10. 

reenacted   '17,  c.   55,    §  1,   subd.    161,   p.   134. 

133:162.  Same:  In  home  county.  Migratory  live  stock  shall  be 
assessed  in  the  county  wherein  the  same  is  first  listed  in  any  year  in  the 
same  manner  and  for  the  same  purpose  as  other  personal  property,  ana 
the  county  where  such  migratory  live  stock  is  first  listed  or  assessed  in 
the  same  year  shall  be  known  as  the  home  county  during  that  year.  ['17, 
c.  55,  §  1,  subd.  162,  p.  134.] 

Hist.  (See  R.  C  §  1657)  '13,  c.  58,  §  162,  p.  227, 
substantially  reenacted  '17,  c.  55,  §  1,  subd.  162, 
P.   134. 

133:163.      Entry  of  assessment  on  personal  property  roll:      Lien.     All 

migratory  live  stock  shall  be  entered  upon  the  personal  property  assess- 
ment roll  only,  even  though  the  taxes  thereon  be  a  lien  on  real  property, 
and  in  all  cases  where  the  tax  on  migratory  live  stock  is  not  a  lien  upon 
real  property  the  lien  shall  exist,  however,  upon  the  migratory  live  stock 
until  the  taxes  thereon  have  been  paid,  and  any  owner  or  agent  of  any 
owner  who  shall  remove  or  allow  any  live  stock  to  be  removed  from  the 
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county  without  first  having  paid  the  tax  thereon  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  as  in  this  chapter 
hereinafter  provided.     ['17,  c.  55,  §  1,  subd.  163,  p.  134.] 

Hist.   (See  R.  C.  S§  1666,  1667)  '13,  c.  58,  §  163, 
p.  227  ;  am.  '17,  c.  55,  §  1,  subd.  163,  p.  134. 

133:164.  Payment  for  year  in  home  county.  All  migratory  live 
stock  must  be  assessed  for  the  full  year  in  the  home  county  and  the  tax- 
payer's statement  must  show  the  number,  description  and  marks  and 
brands  of  the  different  kinds  of  such  live  stock  within  the  said  county.  In 
case  the  taxes  for  the  full  year  are  not  paid  at  the  time  of  removing  such 
stock  from  the  home  county  and  a  receipt  issued  therefor  the  tax  collector 
of  such  county  must  make  out  and  deliver  to  the  owner  of  such  live  stock 
or  his  agent  a  certificate  that  the  payment  of  such  taxes  for  the  full  year 
has  been  fully  secured  in  said  home  county.  ['17,  c.  55,  §  1,  subd.  164, 
p.  134.] 

Hist.      '13,  c.  58,   S  164,  p.   227  ;  am.  '17.   c.   55,   §  1. 
subd.    164,    p.    134. 

133:165.      Assessment    in    other    counties:       Taxpayer's    statement. 

Whenever  any  migratory  live  stock  is  driven  into  or  pastured  or  suffered 
to  range  or  graze  or  does  range  or  graze  in  any  county  in  this  state  other 
than  its  home  county  the  owner  thereof  or  his  agent  shall,  within  10  days 
from  the  time  any  such  live  stock  enters  such  county,  notify  the  assessor 
thereof  that  such  live  stock  has  entered  said  county,  and  at  the  same  time 
shall  make  and  deliver  to  the  assessor  of  such  other  county,  upon  blanks 
furnished  by  the  assessor  upon  the  request  of  said  owner  or  his  agent,  a 
written  and  sworn  statement  showing  the  date  on  which  such  live  stock 
entered  the  county,  the  number,  description  and  marks  and  brands  of  the 
different  kinds  of  such  live  stock  and  the  full  length  of  time  during  the 
year  that  such  live  stock  and  every  part,  portion  and  kind  thereof  will  be 
in  said  county,  and  at  the  same  time  shall  produce  for  the  inspection  of 
the  assessor  or  his  deputy  the  receipt  from  the  tax  collector  of  the  home 
county  showing  that  the  taxes  on  such  livestock  for  the  full  year  have  been 
paid  or  the  certificate  of  the  tax  collector  of  such  home  county  showing 
that  the  taxes  for  the  full  year  have  been  fully  secured  in  such  home  county. 
Thereupon  the  assessor  of  such  other  county  shall  assess  such  migra- 
tory live  stock  for  taxation  in  proportion  to  the  portion  of  a  year  such 
live  stock  is  kept,  driven  or  pastured  or  suffered  to  range  or  graze  or  does 
range  or  graze  in  such  other  county:  Provided,  That  if  any  migratory 
stock  comes  into  a  county  after  the  assessment  roll  has  been  closed  for  the 
current  year,  such  migratory  stock  or  personal  property  shall  be  assessed 
and  placed  upon  a  subsequent  roll  for  the  same  current  year  in  the  manner 
provided  for  the  assessment  and  preparation  of  the  roll,  and  the  same  shall 
be  immediately  turned  over  to  the  tax  collector  for  collection.  ['17,  c.  55, 
§  1,  subd.  165,  p.  134.] 

Hist.      (See  R.   C.    §  1659)    '13,    c.    58,    §§  165-6,   p. 
227  ;   am.   '17,  c.   55,   §  1.   subd.    165,  p.   134. 

133:166.  Same:  Duty  of  assessor.  It  is  the  duty  of  the  assessor 
to  assess  all  migratory  live  stock  within  his  county  for  taxation,  even 
though  the  owner  or  the  agent  of  the  owner  fails  to  give  the  notice  or 
make  the  statement  or  statements,  as  provided  in  this  chapter,  and  such 
assessor  shall  be  liable  upon  his  official  bond  for  all  taxes  upon  such  mi- 
gratory live  stock  escaping  assessment,  as  in  the  case  of  other  personal 
property  escaping  assessment  and  taxation.     ['13,  c.  58,  §  167,  p.  228.] 

Hist.       '13,     c.     58,     §  167,     p.     228,     reenacted    '17, 
c.   55,   §  1,   subd.    166,   p.   135. 
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133:167.  Distraint  and  sale.  The  provisions  of  this  chapter  relating 
to  the  distraint  and  sale  of  personal  property  for  taxes  shall  apply  to- 
migratory  livestock.     ['13,  c.  58,  part  of  §  168,  p.  228.] 

Hist.  (See  R.  C.  §  1663)  '13,  c.  58,  part  of  §  168, 
p.  228,  reenacted  '17,  c.  55,  §  1,  part  of  subd.  167, 
p.   135. 

133:167a.  Penalty  for  evasion  of  tax.  Any  owner  or  agent  of  any 
owner  who  shall  fail  or  refuse  to  make  any  statement  required  under  the 
provisions  of  this  chapter  or  who  shall  make  any  false  statement  or  who 
shall  remove  or  suffer  to  be  removed  any  such  live  stock  from  any  county 
to  evade  payment  of  taxes  due  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  an  amount  not  less  than  $25  nor  more 
than  $500,  or  shall  be  imprisoned  in  the  county  jail  not  less  than  30  days 
nor  more  than  six  months,  or  shall  suffer  both  such  fine  and  imprisonment : 
Provided,  That  any  person  making  a  false  statement  under  oath  shall  be 
guilty  of  perjury.     ['17,  c.  55,  §  1,  part  of  subd.  167,  p.  135.] 

Hist.  '13,  c.  58,  part  of  §  168,  p.  220  ;  am.  '17, 
c.  55,  §  1,  part  of  subd.  167,  p.  135. 

Cross  ref.     Perjury :      §  6478. 

133:168.  Tax  collector  to  report  collections.  All  taxes  on  migra- 
tory live  stock  collected  by  the  tax  collector,  as  in  this  chapter  provided, 
shall  be  reported  to  the  county  auditor  at  the  same  time  and  in  the  same 
manner  as  the  funds  collected  on  other  personal  property  are  reported  to 
the  county  auditor.     ['17,  c.  55,  §  1,  subd.  168,  p.  136.] 


'13,  c.  58,  §  169,  p.  229  ;  am.  '17,  c.  55,  §  1, 
S,  p.   136. 


Hist, 
subd.   168,  p.   136. 

133:169.  Rebate  and  adjustment  of  tax  in  home  county.  Any  per- 
son paying  taxes  on  migratory  live  stock  may  obtain  a  rebate  on  the  amount 
paid  in  excess  of  the  amount  due  in  any  county  or  an  adjustment  of  the 
amount  of  taxes  levied  upon  such  property :  Provided,  That  a  duly  veri- 
fied claim  for  such  rebate  is  filed  with  the  clerk  of  the  board  of  county 
commissioners  on  or  before  the  fourth  Monday  of  October  in  the  year  in 
which  such  taxes  are  levied  or  paid,  as  in  the  case  of  a  rebate  for  taxes  on 
other  personal  property  paid  to  the  tax  collector :  And,  Provided  further, 
That  any  claim  for  rebate  or  adjustment  of  taxes  paid  or  taxes  levied  on 
migratory  live  stock  in  the  home  county  on  account  of  taxes  which  have 
been  paid  or  secured  for  any  portion  of  the  same  year  in  another  county 
must  be  accompanied  by  the  receipt  or  certificate  of  the  tax  collector  of 
such  other  county,  showing  for  what  portion  of  the  year  the  taxes  on  such 
live  stock  have  been  paid  or  secured  in  such  other  county.  All  such  claims 
for  rebates  and  adjustments  shall  be  examined  and  passed  upon  by  the 
board  of  county  commissioners  at  the  annual  meeting  of  such  board  as  a 
board  of  equalization  in  November  and  all  rebates  allowed  on  taxes  which 
have  been  paid  shall  be  remitted  upon  warrants  drawn  upon  the  personal 
property  tax  fund,  as  in  the  case  of  rebates  for  taxes  paid  on  other  per- 
sonal property.     ['17,  c.  55,  §  1,  subd.  169,  p.  136.] 

Hist.     (See  R.  C.  §  1660)   '13,  c.  58,  §  170,  p.  229; 
am.  '17,  c.  55,  §  1,  subd.  169,  p.   136. 

133:170.  General  provisions  of  personal  property  tax  law  ap- 
plicable. All  provisions  of  this  chapter  relating  to  the  computation  of 
taxes  and  the  equalization  of  the  assessment  of  personal  property  entered 
upon  the  personal  property  assessment  roll  and  the  collection  by  seizure  and 
sale  or  suit  of  any  deficiency  in  the  amount  of  taxes  collected  shall  apply 
in  the  assessment  and  taxation  of  migratory  live  stock.  ['13,  c.  58,  §  171, 
p.  229.] 

Hist.      '13,    c.    58,    §  171,    p.    229,    reenacted    '17,   c. 
55,  §  1,  subd.   170,  p.  136. 
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133:171.  Stock  other  than  migratory.  The  provisions  of  this  chap- 
ter relating  to  the  taxation  of  migratory  live  stock  shall  not  apply  to  live 
stock  in  transit  through  the  state  by  railroad  or  other  means  of  public 
transportation  or  to  live  stock  sold  by  the  owner  thereof  in  the  home 
county  upon  which  the  taxes  for  the  full  year  have  been  paid  or  secured, 
which  said  live  stock  is  driven,  shipped  or  transported  into  another  county 
and  there  kept  or  confined  in  inclosures  for  the  purpose  of  preparing1  the 
same  for  market.     ['13,  c.  58,  §  172,  p.  229.] 

Hist.      (R.  C.    §  1668)    '13,  c.   58,   §  172,  p.  229,  re- 
enacted  '17,  c.  55,  §  1,  subd.  171,  p.  136  . 

133:171a.  Live  stock  for  market:  Partial  assessment.  All  live 
stock  consisting  of  cattle,  horses,  sheep  and  hogs  that  are  fed  for  the  mar- 
ket within  the  state  of  Idaho,  which  are  sold  on  the  market  after  being 
fed  from  the  products  of  the  farm  between  the  1st  day  of  January  and 
the  1st  day  of  May  of  any  year,  shall  be  exempt  from  taxation  except  for 
the  portion  of  the  year  such  live  stock  shall  be  so  fed  and  fitted  for  the 
market:  Provided,  however,  That  in  case  such  live  stock  shall  not  be 
shipped  out  of  the  state  or  sold  and  put  upon  the  local  market  and  butchered 
within  the  state  prior  to  May  1  of  such  year,  the  owner  thereof  shall  pay 
taxes  thereon  for  the  full  year.     ['15,  c.  39,  §  1,  p.  120.] 

Hist.     '15,  c.   39,   §  1,'  p.    120.  such    sale    listed   for   assessment    or   show    why    such 

Proceeds  of  sale:      The  owner  of  cattle  listed  the  Proceeds  should  not  be  assessed..     The  court  refused 

number  thereof  with  the  assessor  and  thereafter,  be-  to    enjoin    the    sale    of    the    taxpayer's    property    for 

fore  the  date  prescribed   by  law  for  the  assessment  unpaid   taxes   on    the    cattle    so    sold.      McGmness   v. 

thereof,  sold  the  cattle,  but  failed  to  notify  the  as-  1>avis   (1901)    7   I.  665,   65  P.   364. 

scssor  of  such  sale  or  offer  to  have  the  proceeds  of 

133:171b.  Same:  Owner  to  notify  assessor  before  sale.  Before 
the  sale  of  such  live  stock  after  being  so  fed  and  fattened  for  market,  as 
provided  in  the  preceding  section,  the  owner  thereof  shall  immediately 
notify  the  assessor  of  the  county  where  such  live  stock  is  kept  for  assess- 
ment and  taxation.     ['15,  c.  39,  §  2,  p.  121.] 

Hist.     '15,  c.   39,   §  2,   p.   121. 

133:171c.  Same:  Minimum  assessment  period.  No  period  of  as- 
sessment and  taxation  for  such  live  stock  shall  be  for  less  than  one  month. 
Any  fraction  of  a  month  that  such  live  stock  may  remain  within  said 
state  before  shipment  out  of  the  state,  or  before  being  butchered  within 
said  state,  as  herein  provided,  shall  be  counted  as  a  full  month  for  the 
purposes  of  assessment  and  taxation. 

Hist.     '15,   c.   39,   §  3,  p.   121  ;  compiled. 

133:1 7 Id.  Same:  Application  of  sections.  Nothing  in  the  three 
preceding  sections  shall  be  construed  to  permit  any  live  stock  within  the 
state  to  escape  taxation  for  the  full  time  it  remains  within  the  state. 
['15,  c.  39,  §  4,  p.  121.] 

Hist.      '15,   c.   39,   §  4,   p.   121. 

ARTICLE  12. 
ASSESSMENT  OF  BANK  STOCK. 

133:172.      Assessment    of    bank    stock:      Situs:      Partial    exemption. 

The  shares  of  capital  stock  of  any  bank,  existing  by  authority  of  the 
United  States  or  of  this  state  and  located  within  this  state,  or  of  any  build- 
ing and  loan  association,  trust  company  or  surety  and  fidelity  company 
organized  under  the  laws  of  this  state  and  doing  business  within  this  state, 
shall  be  assessed  for  taxation  where  such  bank,  company,  association  or 
other  corporation  is  located  and  not  elsewhere  at  the^ull  cash  value  thereof 
at  12  o'clock  meridian  on  the  second  Monday  of  January  in  each  year, 
except  the  proportionate  parts  of  any  portion  of  such  capital  stock  or  the 
surplus  or  undivided  profits  of  such  bank,  company,  association  or  other 
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corporation  which  is,  at  the  time  of  assessment,  actually  invested  in  and 
represented  by  other  property  owned  by  and  standing  upon  the  records  of 
the  county  wherein  such  shares  of  capital  stock  is  assessed  in  the  name  of 
such  bank,  company,  association  or  other  corporation  and  which  has  been 
assessed  and  entered  for  taxation  in  said  county  for  the  said  year,  which 
proportionate  part  of  such  portion  shall  be  deducted  from  the  full  cash 
value  of  such  shares  of  capital  stock  in  listing  such  capital  stock  for  as- 
sessment :  Provided,  That  no  deduction  in  the  assessed  valuation  of  such 
shares  of  capital  stock  shall  be  made  on  account  of  any  property  obtained 
by  such  bank,  company,  association  or  other  corporation  on  foreclosure  of 
any  lien  or  in  the  settlement  of  any  debt  unless  it  is  shown  to  the  satisfac- 
tion of  the  assessor  that  the  amount  sought  to  be  so  deducted  is  actually 
included  in  the  value  of  such  capital  stock.  Any  property  so  represented 
in  such  capital  stock,  on  account  of  which  a  deduction  has  been  made  in 
the  assessed  valuation  of  the  shares  of  such  capital  stock,  shall  be  assessed 
separately  at  its  full  cash  value  as  other  property.  ['13,  c.  58,  §  173,  p.  230.] 


Hist.  (See  R.  C.  §1672;  '12,  c.  8,  §7,  p.  27) 
'13,  c.  58,  §  173,  p.  230.  reenacted  '17,  c.  55,  §  1. 
subd.  172,  p.  137. 

The  provisions  of  this  chapter  (relating  to  as- 
sessment of  bank  stock)  are  an  amendment  of  R.  C. 
S  1672  as  amended  '12,  c.  8,  §  7,  p.  27, 

Cross  ref.  Capital  stock  of  corporations  repre- 
senting assessed  real  estate  exempt:     133  :4f. 

Constitutionality:  The  constitutionality  of  the 
statute  was  questioned  on  the  ground  of  double 
taxation.  The  court  refused  to  pass  upon  that  ques- 
tion on  writ  of  review.  Weiser  Nat.  Bk.  v.  Wash- 
ington Co.   (1917)   30  I.  332.  164  P.  1014. 

Construed:  Capital  stock,  surplus  and  undivided 
profits  of  a  bank  invested  in  property  outside  of 
county  is  not  to  be  deducted  from  full  cash  value 
of  its  capital  stock  in  listing  for  assessment.  Weis- 
er Nat.  Bk.  v.  Washington  Co.  (1917)  30  I.  332, 
164  P.   1014. 


The  owner  of  bank  stock  is  not  entitled  to  z 
proportionate  or  corresponding  reduction  in  valua- 
tion thereof  for  the  purpose  of  taxation  on  account 
of  any  of  the  capital,  surplus  or  undivided  profit  of 
such  bank  being  deposited  in  any  bank  outside  of 
the  state.  First  Nat.  Bk.  v.  Washington  Co.  (1909) 
17  I.  306,   105  P.  1053. 

National  bank  stock:  The  county  assessor  has  no 
authority  to  assess  the  capital  stock  of  a  national 
bank,  but  is  given  authority  to  assess  the  shares 
of  stock  of  such  bank  to  the  owners  thereof.  Weiser 
Nat.   Bk.  v.  Jeffreys   (1908)    14  I.  659,  95  P.  23. 

Without  the  permission  of  congress,  the  state 
could  not  assess  the  property  of  a  national  banking 
association,  but  such  permission  has  been  given  by 
the  U.  S.  R.  S.  §5219.  Weiser  Nat.  Bk.  v.  Jeffreys 
(1908)  14  I.  659,  95  P.  23:  First  Nat.  Bk  v.  Wash- 
ington  Co.   (1909)    17  I.  306,  319.   105  P.  1053. 


133:173.  Statement  by  bank.  The  cashier,  secretary  or  other  offi- 
cers of  every  such  bank,  company,  association  or  other  corporation  shall 
make  and  deliver  to  the  assessor,  upon  demand  by  him,  a  written  and 
sworn  statement,  upon  blanks  in  the  form  to  be  prepared  by  the  state 
auditor  and  supplied  by  the  assessor,  showing:  The  name  and  location 
of  such  bank,  company,  association  or  corporation ;  the  number  of  shares 
and  the  par  value  of  the  capital  stock  paid  up :  the  amount  of  surplus  and 
undivided  profits,  less  expenses  and  taxes  paid ;  the  full  cash  value  of  the 
capital  stock,  including  the  surplus  and  undivided  profits;  the  amount 
included  in  the  valuation  of  such  capital  stock  which  is  actually  invested 
in  or  represented  by  other  property  which  has  been  assessed  and  the  full 
description  of  such  property;  the  valuation  of  such  capital  stock,  after 
deducting  the  amounts  included  in  the  valuation  thereof,  which  is  actually 
invested  in  or  represented  by  such  other  property ;  the  name  and  post  office 
address  of  each  shareholder  and  the  number  of  shares  of  such  capital  stock 
owned  by  each  shareholder  on  the  second  Monday  of  January  in  the  year 
of  assessment.     ['17,  c.  55,  §  1,  subd.  173,  p.  137.] 

Hist.  (See  "12,  c.  8,  §  7,  subd.  1672c,  p.  28)  '13, 
c.  58,  §  174,  p.  230  ;  am.  '17,  c.  55,  §  1,  subd.  173, 
P.  137. 

133:174.  Entry  on  personal  property  tax  roll.  The  shares  of  capital 
stock  of  any  such  bank,  company,  association  or  corporation  shall  be  as- 
sessed in  the  name  of  the  owner  of  such  shares  and  entered  upon  the  per- 
sonal property  assessment  roll  under  the  name  of  the  bank,  company,  asso- 
ciation or  other  corporation,  showing :  The  full  cash  value  of  such  capital 
stock ;  the  amount  of  any  deduction  on  account  of  the  assessment  of  prop- 
erty included  in  the  valuation  of  such  capital  stock;  the  name  and  post 
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office  address  of  each  shareholder;  the  number  of  shares  of  such  capital 
stock  belonging  to  him  on  the  second  Monday  of  January,  as  shown  by 
the  records  of  such  bank,  company,  association  or  corporation  and  the 
assessed  valuation  of  the  shares  of  such  capital  stock  after  the  name  of 
each  shareholder  and  the  total  assessed  valuation  for  taxation  of  all  shares 
of  such  capital  stock,  with  a  reference  to  the  book,  page  and  line  where 
the  assessment  of  such  property  is  entered,  and  the  assessed  valuation  of 
such  capital  stock  on  which  the  tax  levies  are  to  be  extended.  The  persons 
who  appear  from  the  records  of  such  bank,  company,  association  or  other 
corporation  to  be  the  owners  of  such  shares  of  capital  stock  on  the  second 
Monday  of  January  in  the  year  such  taxes  are  levied  shall  be  taken  and 
deemed  to  be  the  owners  thereof  for  the  purposes  of  assessment  and  taxa- 
tion.    ['17,  c.  55,  §  1,  subd.  174,  p.  138.] 

Hist.  (See  R.  C.  §  1672  ;  '12,  c.  8,  §  7,  p.  27) 
'13.  c.  58,  $  175,  p.  231;  am.  '17.  c.  55,  §  1,  subd. 
174,  p.   138. 

133:175.  Assessment  of  foreign  and  private  banks,  Foreign  banks 
and  private  bankers  doing  business  in  this  state  and  having  no  fixed 
amount  of  capital  paid  in  and  used  permanently  in  the  conduct  of  such 
business  shall  be  assessed  where  located  on  an  amount  equal  to  the  general 
average  of  money  used,  as  exhibited  by  daily  and  monthly  balance  sheets 
during  the  year  preceding  the  time  of  assessment.  ['13,  c.  58,  §  176,  p.  231.] 

Hist.  (See  R.  C.  §1672;  am.  '12,  c.  8,  §7,  subd. 
1672d,  p.  29)  '13,  c.  58,  §  176,  p.  231,  reenacted  '17, 
c.  55,   §  1,  subd.   175,  p.   138. 

133:176.  Arbitrary  assessment  in  case  of  evasion.  If  the  cashier, 
secretary  or  other  officer  of  any  bank  or  of  any  building  and  loan  associa- 
tion, trust  company  or  surety  and  fidelity  company,  organized  under  the 
laws  of  this  state,  or  any  private  banker  or  the  representative  of  any  pri- 
vate bank  or  private  banker  fails  to  make  any  statements  required  by  this 
chapter,  the  assessor  shall  make  an  arbitrary  assessment,  which  shall  be 
as  fair  and  equitable  as  he  may  be  able  to  make  from  the  best  information 
he  possesses.     ['17,  c.  55,  §  1,  subd.  176,  p.  139.] 

Hist.  (See  '12,  c.  8,  §  7,  subd.  1672d,  p.  28)  '13, 
c.  58,  §  177,  p.  231,  substantially  reenacted  '17,  c. 
55,  §  1,  subd.   176,  p.  139. 

133:177.      Collection  of  assessment:      Penalty  for  delinquency.      All 

taxes  levied  on  shares  of  capital  stock  of  such  bank,  company,  association 
or  other  corporation  or  assessed  against  any  private  banker  or  foreign 
bank  or  banker  shall  be  collected  by  the  tax  collector  and  paid  by  such 
bank,  company,  association  or  other  corporation  in  the  same  manner  and 
at  the  same  time  as  taxes  upon  other  personal  property  in  the  year  such 
taxes  are  levied,  and  such  bank,  company,  association  or  other  corpora- 
tion shall  be  liable  therefor.  If  such  tax  is  not  paid  upon  demand  by  the 
tax  collector,  the  taxes,  with  interest  thereon  at  the  rate  of  18  per  centum 
per  annum  from  the  time  of  such  demand,  together  with  a  reasonable  at- 
torney's fee,  may  be  recovered  as  in  a  civil  action  brought  bv  the  tax 
collector.     ['17,  c.  55,  §  1,  part  of  subd.  177,  p.  139.] 

Hist.      '13,   c.    58,    part   of    §  178,   p.   231  ;   am.    '17,  stock  and  the  tax  thereon  must  be  paid  by  the  bank, 

c.   55,    §  1,   part  of  subd.    177,   p.    139.  Shainwald    v.    Firt   Nat.    Bk.    (1910)    18    I.    290,    109 

Assessment    and    payment:       Shares    of    stock    in  f.  257. 
banks  must  be  assessed  against  the  owners  of  such 

133:177a.  Liability  of  stockholder  to  bank.  The  owners  of  the 
shares  of  the  capital  stock  of  such  bank,  company,  association  or  other  cor- 
poration shall  be  liable  for  the  taxes  on  such  shares  paid  by  such  bank, 
company,  association  or  other  corporation,  and  such  bank,  company,  asso- 
ciation or  other  corporation  and  the  officers  thereof  shall  have  a  lien  upon 
such  shares  of  capital  stock  and  on  all  the  right  and  interest  of  the  owners 

826 


EQUALIZATION  OF  PERSONAL  PROPERTY 


133:180 


Hist 

c.   55 


of  said  shares  in  the  corporate  property  of  such  bank,  company,  associa- 
tion or  other  corporation  for  the  amount  paid  on  account  of  such  taxes, 
which  lien  may  be  foreclosed  in  a  proceeding  similar  to  the  foreclosure  of 
a  chattel  mortgage  lien,  and  the  amount  of  taxes  so  paid  and  all  costs  and 
a  reasonable  attorney's  fee  may  be  recovered  in  any  such  proceeding. 
['17,  c.  55,  §  1,  part  of  subd.  177,  p.  139.] 

st.      '13,    c.   58,    part  of   §  178,    p.   231  ;   am.    '17, 
>,   g  1,  part  of  subd.   177,  p.   139. 

Lien  of  bank:  Prior  to  the  enactment  of  this 
provision,  it  was  held  the  liability  on  the  part  of 
the  bank  to  pay  the  taxes  assessed  against  the  stock 
carries  with  it  an  implied  lien  In  favor  of  the  bank 
and  against  the  stock  and  the  earnings,  dividends 
and  profits  derived  therefrom  for  reimbursement  in 
the  sum  so  paid.  Shainwald  v.  First  Nat.  Bk. 
(1910)    18  I.  290,  109  P.  257. 

The  claim  and  demand  of  a  bank  for  reimburse- 
ment for  moneys  paid  as  taxes  on  the  shares  of 
stock  held  by  its  shareholders  follows  and  attaches 
to  the  stock  and  its  earnings,  profits  and  dividends, 
irrespective  of  any  sale  or  transfer  which  may  be 
made   of   such   stock.      lb. 


Where  a  stockholder  sold  his  shares  of  stock  in  z 
national  bank  subsequent  to  the  date  on  which  taxes 
attach  for  the  year  and  prior  to  the  payment  of 
such  taxes  by  the  bank,  the  bank  cannot  thereafter 
pay  over  the  earnings  and  dividends  from  the  stock 
to  the  purchaser  of  such  stock  and  then  maintain 
a  personal  action  against  the  vendor  of  the  stock 
for  recovery  of  the  taxes  so  paid  subsequent  to  the 
sale  and  transfer  of  the  stock.     lb. 

Where  a  bank  pays  the  taxes  against  the  shares 
of  stock  owned  by  its  stockholders  it  can  not  law- 
fully charge  the  same  up  against  the  aggregate 
earnings  of  the  bank  as  current  expense  or  other- 
wise, but  must  charge  the  amount  paid  against  the 
shares  of  stock  on  which  such  payment  was  made 
or  against  the  present  owner  of  such  stock.     lb. 


ARTICLE  13. 
EQUALIZATION  OF  ASSESSMENT  OF  PERSONAL  PROPERTY. 

133:178.  Entry  of  personal  property  assessment  in  real  property 
roll.  All  taxes  upon  personal  property  entered  upon  the  personal  prop- 
erty assessment  roll,  where  the  owners  of  such  personal  property  are  also 
the  owners  of  real  property  in  the  county,  which  have  not  been  paid  at 
the  time  of  the  annual  meeting  of  the  board  of  county  commissioners,  as 
a  board  of  equalization,  in  November  and  which  said  board  finds  to  be 
a  lien  upon  the  real  property  shall  be  certified  to  the  county  auditor  and 
the  tax  collector  and  so  noted  opposite  the  entry  of  such  property  upon 
the  personal  property  assessment  roll,  and  thereupon  such  taxes  must  be 
entered  by  the  tax  collector  upon  the  real  property  assessment  roll  against 
the  real  property  subject  to  such  lien  in  the  columns  provided  for  that 
purpose  and  must  be  charged  to  the  tax  collector  by  the  county  auditor  In 
his  account  with  the  tax  collector,  as  other  taxes  appearing  upon  the  real 
property  assessment  roll.  The  tax  collector  shall  immediately  notify  the 
owner  of  any  such  real  property  by  mail  of  any  taxes  on  personal  property 
which  have  been  so  entered.     ['17,  c.  55,  §  1,  subd.  178,  p.  139.] 

Hist.     '13,  c.  58,  §  179,  p.  232  ;  am.  '17,  c.  55,   §  1, 
subd.   178,  p.   139. 

133:179.      Meeting  of  commissioners  as  board  of  equalization.      The 

board  of  county  commissioners  of  each  county  in  this  state  shall  meet  as 
a  board  of  equalization  on  the  first  Monday  of  November  in  each  year  for 
the  purpose  of  equalizing  the  assessment  of  all  property  entered  upon  the 
personal  property  assessment  roll  and  determining  complaints  in  regard 
to  the  assessment  of  such  property,  and  allowing  or  disallowing  exemp- 
tions and  rebates  claimed  under  the  provisions  of  this  chapter  affecting 
the  assessment  of  property  entered  upon  said  roll,  and  the  said  board 
must  complete  such  business  and  adjourn  on  or  before  the  third  Monday 
of  November  in  said  year.     ['17,  c.  55,  §  1,  subd.  179,  p.  140.] 


Hist.     '13,  c.  58,  §  180,  p.  232;  am.  '17,  c.  55,  §  I, 


Cross   ref.      Analogous  provisions:      133:55. 


subd.    179,   p.    140. 

133:180.  Equalization  of  valuations:  Exemptions.  It  is  hereby 
made  the  duty  of  the  board  of  county  commissioners,  at  the  meeting  pre- 
scribed in  the  preceding  section,  to  enforce  and  compel  a  proper  classifica- 
tion and  assessment  of  all  property  required  under  the  provisions  of  this 
chapter  to  be  entered  upon  the  personal  property  assessment  roll  and  any 
other  property  known  to  have  escaped  assessment,  and  in  so  doing  the  said 
board  shall  examine  such  personal  property  assessment  roll,   name  by 
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name,  and  the  valuation  of  each  item  of  property  assessed  and  shall  raise 
or  cause  to  be  raised  or  lower  or  cause  to  be  lowered  any  assessment  of 
such  property  which,  in  the  judgment  of  the  said  board,  has  not  been 
assessed  at  its  full  cash  value,  and  the  said  board  must  determine  all  com- 
plaints in  regard  to  the  assessment  of  such  property  and  must  examine 
and  act  upon  all  claims  for  exemptions  and  rebates  filed  in  accordance 
with  the  provisions  of  this  chapter  and  direct  the  county  auditor  to  draw 
warrants  on  the  personal  property  tax  fund  in  settlement  of  any  rebates 
allowed,  which  proceeding  must  be  recorded  in  the  minutes  of  the  said 
board.     ['17,  c.  55,  §  1,  subd.  180,  p.  140.] 

Hist.     '13.  c.  58,  §  181,  p.  233;  am.  '17,  c.  55,  §  1,  Cross  ref.     Analogous  provisions:      133:56. 

subd.    180,  p.   140. 

133:181.  Liability  of  tax  collector:  Explanation  of  uncollected 
taxes.  The  tax  collector  shall  be  liable  upon  his  official  bond  for  the 
amount  of  all  taxes  on  personal  property  which  have  not  been  collected 
or  accounted  for  in  his  settlement  with  the  board  of  county  commissioners. 

If  the  county  treasurer  or  tax  collector  is  unable  to  find  goods  or  chat- 
tels from  which  to  collect  by  distress  or  otherwise,  the  taxes  or  any  part 
thereof  which  may  have  been  assessed  upon  the  personal  property  of  any 
person  or  corporation  or  an  executor  or  administrator,  guardian,  receiver, 
accounting  officer,  agent  or  factor,  such  treasurer  shall  file  with  the  county 
auditor  on  the  1st  day  of  April  following  a  list  of  such  taxes  with  his  affi- 
davit or  the  affidavit  of  the  deputy  treasurer  intrusted  with  the  collection 
of  said  taxes  stating  that  he  has  made  diligent  search  and  inquiry  for 
goods  and  chattels  wherewith  to  make  such  taxes  and  was  unable  to  make 
or  to  collect  the  same.  The  county  auditor  shall  deliver  such  list  and  affi- 
davit to  the  board  of  county  commissioners  at  their  April  meeting  and 
they  may  cancel  such  taxes.     ['17,  c.  55,  §  1,  subd.  181,  p.  140.] 

Hist.     '13,  c.  58,  §  182,  p.  233  ;  am.  '17,  c.  55,   §  1, 
subd.  181,  p.  140. 

133:182.  Record  of  proceedings:  Completion  of  roll.  The  clerk  of 
the  board  of  county  commissioners  must  keep  a  record  of  all  proceedings 
of  the  said  board,  as  a  board  of  equalization,  in  the  minute  book  provided 
for  in  section  1912,  and  must  enter  all  exemptions  and  rebates  allowed 
and  all  changes  and  additions  ordered  by  the  said  board  in  the  assessment 
roll  in  the  presence  and  under  the  direction  of  the  said  board,  and.  as 
county  auditor,  he  shall  receive  the  personal  property  assessment  roll  from 
the  said  board  as  soon  as  the  business  of  equalizing  such  assessments  and 
adjusting  such  taxes  is  completed,  and  after  numbering  the  items  or  pieces 
of  property,  totaling  the  value  thereof  in  each  class,  totaling  the  number 
of  and  value  of  each  kind  of  the  different  classes  of  live  stock  and  the 
amount  and  value  of  each  class  of  other  property  shown  in  separate  col- 
umns in  the  assessment  roll  and  totaling  the  value  of  all  property  exempt 
under  sections  4d,  4g,  4h,  4i  and  4j  of  this  chapter,  charging  the  amount 
of  said  taxes  against  the  tax  collector  and  turning  the  same  over  to  the 
tax  collector  for  the  collection  of  the  taxes  as  shown  thereon,  and  shall 
apportion  the  money  remaining  in  the  personal  property  tax  fund  after 
deducting  the  amount  of  all  rebates  allowed  by  the  said  board  among  the 
several  funds  and  accounts,  as  in  the  case  of  other  taxes  levied  for  that 
year,  and  notify  the  county  treasurer  of  such  apportionment,  and  the 
county  auditor  and  county  treasurer  must  each  make  the  necessary  entries 
upon  their  books  to  properly  distribute  the  money  among  the  funds  and 
accounts  entitled  to  share  in  its  distribution.  ['17,  c.  55,  §  1,  subd.  182, 
p.  141.] 

Hist.     '13,  c.  58,   §  183,  p.  233;  am.  '17,  c.  55,   §  1,  Cross  ref.     Analogous  provisions:     133:65-6. 

subd.    182,    p.    141. 
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133:183.      Penalty  for  dereliction  of  duty  by  commissioners.      Any 

member  of  the  board  of  county  commissioners  who  knowingly  permits  any 
assessment  to  stand  or  permits  any  alteration  to  be  made  whereby  property 
is  assessed  at  more  or  less  than  its  full  cash  value,  or  permits  any  unjust 
rebates  to  be  made,  or  permits  any  incomplete  or  unjust  settlement  with 
the  assessor  to  stand,  shall  be  guilty  of  a  misdemeanor  and  of  malfeasance 
in  office,  for  which  he  may  be  removed  from  office  in  the  manner  provided 
by  law  for  the  summary  removal  of  public  officers  from  office.  ['17,  c.  55, 
§  1,  subd.  183,  p.  142.] 

Hist.     '13,  e.  58,  §  184,  p.  234;  am.  '17,  c.  55,  §  1,  Cross  ref.     Similar  provisions:      133:64. 

subd.  183,  p.  142. 

133:184.  Abstract  of  personal  property  roll.  The  county  auditor 
must  add  up  the  columns  of  amounts  and  values  of  each  kind  and  class,  of 
property  and  of  all  property  and  the  amount  of  taxes,  rebates  and  exemp- 
tions and  prepare  an  abstract  of  all  the  property  entered  upon  the  personal 
property  assessment  roll,  including  property  exempt  under  sections  4d, 
4g,  4h,  4i  and  4j  of  this  chapter,  showing  the  total  number  of  items  or 
pieces  of  property  and  the  total  value  thereof  in  each  class,  the  total  num- 
ber and  value  of  each  kind  of  the  different  classes  of  live  stock  and  the 
amount  and  value  of  each  class  of  other  property,  shown  in  separate  col- 
umns in  the  assessment  roll,  and  the  total  value  of  all  property  exempt 
under  said  sections,  as  determined  by  the  board  of  county  commissioners. 

The  abstract  of  taxes  provided  for  in  this  section  must  be  prepared 
by  the  county  auditor  in  duplicate  and  duly  verified  upon  blanks  supplied 
by  the  state  auditor  and  must  show  a  correct  classification  of  all  the  prop- 
erty, in  accordance  with  the  classification  of  such  property  upon  the  as- 
sessment roll,  and  all  matters  and  things  required  to  be  shown  upon  such 
abstract  must  be  entered  in  proper  spaces  and  columns  provided  for  that 
purpose  in  said  blank.     ['17,  c.  55,  §  1,  subd.  184,  p.  142.] 

Hist.      '13,    c.    58,    §185,    p.    234,    substantially    re-  Cross  ref.     Analogous  provision:      133:66. 

enacted  '17,  c.  55,  §  1,  subd.   184,  p.  142. 

133:185.      Filing  of  abstract:      Duties  of   state  and  county  auditor. 

The  county  auditor  must  complete  said  abstract  and  transmit  the  original 
abstract  by  registered  mail  to  the  state  auditor  on  or  before  the  fourth 
Monday  of  December  in  the  year  in  which  the  assessment  is  made  and 
file  the  duplicate  abstract  in  his  office,  and  the  state  auditor  shall,  upon 
receipt  of  said  original  abstract,  file  the  same  in  his  office  as  secretary  of 
the  state  board  of  equalization,  and  shall  determine  the  total  amount  of 
all  special  state  taxes  levied  for  the  current  year  upon  property  entered 
upon  the  personal  property  assessment  roll  as  shown  in  the  county  auditor's 
abstract  of  the  assessment  and  shall,  on  or  before  the  first  Monday  of 
January  thereafter,  transmit  by  registered  mail  to  the  county  auditor  of 
each  county  in  this  state  a  certified  statement  of  the  amount  of  all  such 
special  state  taxes  apportioned  to  such  county,  and  the  county  auditor 
shall,  upon  receipt  of  such  certified  statement,  file  the  same  in  his  office. 
['13,  c.  58,  §  186,  p.  234.] 

Hist.      '13,    c.    58,    §186,    p.   234;    reenacted    '17,    o.  Cross  ref.     Analogous  provisions:     133:67. 

S5,  §  1,  subd.  185,  p.   142. 

133:186.  Penalties  for  dereliction  of  duty  by  auditor.  Any  county 
auditor  who  shall  knowingly  make  an  untrue  or  incorrect  abstract  of  the 
property  required  under  the  provisions  of  this  chapter  to  be  entered  upon 
the  personal  property  assessment  roll  or  fail  to  transmit  such  abstract 
within  the  time  prescribed  by  this  chapter,  and  any  state  auditor  who 
shall  knowingly  make  an  incorrect  statement  of  any  state  taxes  due  on 
property  entered  upon  the  personal  property  assessment  roll  or  fail  to 
transmit  such  statement  to  the  county  auditor,  as  prescribed  by  this  chap- 
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ter,  shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon  his  official  bond 
for  the  use  of  the  state.     ['IS,  c.  58,  §187,  p.  235.] 

Hist.      '13,    c.    58,    §187,   p.    235,    reenacted    '17,    c.  Cross  ref.     Similar  provision:      133:68.      . 

55,  §  1,  subd.  186,  p.  143. 

ARTICLE  14. 
SEIZURE  AND  SALE  OF  PERSONAL  PROPERTY  FOR  TAXES. 

133:188.      Seizure  of  property  for  refusal  to  pay  tax:  Duty  of  sheriff. 

In  case  any  person  refuses  to  pay  the  tax  levied  on  any  personal  property 
belonging  to  him,  when  demanded  by  the  tax  collector,  the  tax  collector 
shall  notify  the  sheriff  and  the  sheriff  must  seize  and  sell  so  much  of  such 
personal  property  or  any  other  property  of  such  person  as  will  be  sufficient 
to  pay  such  tax,  as  estimated  by  the  tax  collector.     ['17,  c.  55.  §  2,  subd. 

188,  p.  143.] 

Hist.      (See  R.  C.   §  1777)    '13,  c.  58,  §  188,  p.  235;  Property  held  by  receiver:     Property  in  the  hands 

am.  '17,  c.  55,  §  2,  subd.   188,  p.   143.  of    a  receiver    is   not   liable    to   seizure    and    sale   for 

Lien  on   personalty:     A  tax  is  not  a  lien  on  per-  ta:  es,  but  the  court  having  possession  thereof  should 

sonal  property  until   actual  seizure  thereof.     Palmer  direct  the  receiver  to  pay  the  taxes.     Palmer  v.  Pet- 

v.  Pettingill    (1898)   6  I.  346,  55  P.  653.  tmgill    (1898)   6  I.  346,   55  P.  653. 

133:189.  Sale.  The  sale  must  be  made  by  the  sheriff  after  one 
week's  notice  of  the  time  and  place  thereof,  given  by  publication  in  a 
newspaper  of  general  circulation  in  the  county  or  by  posting  in  three 
public  places,  and  must  be  at  public  auction  for  cash,  and  each  article 
seized  must  be  sold  separately  to  the  highest  bidder.     ['17,  c.  55,  §  2,  subd. 

189,  p.  143.] 

Hist.      (See   R.   C.   §§  1778,    1779)    '13,   c.    58.    §  189, 
P.  235  :  am.  '17,  c.  55,  S  2,  subd.  189,  p.  143. 

133:190.  Disposition  of  proceeds.  In  such  seizure  and  sale  the 
sheriff  shall  collect  from  the  proceeds  of  the  sale,  in  addition  to  the  esti- 
mated amount  of  taxes,  all  costs  and  expenses  incurred  in  publishing  or 
posting  the  notices  of  such  sale,  in  making  such  sale  and  in  keeping  and 
caring  for  such  property,  together  with  the  sheriff's  fee  in  such  amount 
as  is  provided  by  law  as  the  fee  for  the  sheriff  upon  other  sales  of  personal 
property  by  the  sheriff.     ['17,  c.  55,  §  2,  subd.  190,  p.  143.] 

Hist.      (See   R.    C.    §1780)    '13,   c.    58,     190,    p   235; 
am.   '17,  c.   55,   §  2,  subd.   190,  p.   143. 

133:191.  Bill  of  sale.  On  payment  of  the  amount  bid  for  the  prop- 
erty sold  the  sheriff  shall  make  out  and  deliver  a  bill  of  sale  thereof  which, 
with  the  delivery  of  the  property  sold,  vests  title  thereto  in  the  purchaser. 
['17,  c.  55,  §  2,  subd.  191,  p.  144.] 

Hist.      (See  R.  C.   §  1781)   '13,  c.  58,  §  191,  p.  236; 
am.   '17,  c.  55,   §  2,   subd.   191,   p.   144. 

133:192.  Resale.  In  the  event  of  the  refusal  of  any  bidder  to  pay 
the  amount  bid  and  complete  his  purchase  the  sheriff  may  either  sue  such 
purchaser  upon  his  bid  or  forthwith  offer  the  property  for  resale.  ['17, 
c.  55,  §  2,  subd.  192,  p.  144.] 

Hist.     '13,  c.  58,  §  192,  p.  236  ;  am.  '17,  c.  55,   §  2, 
subd.   192,  p.    144. 

133:193.  Sale  of  additional  property.  In  the  event  that  the  prop- 
erty seized  shall  not  bring  sufficient  money  to  pay  the  taxes  and  costs  the 
sheriff  may  seize  and  sell  in  like  manner  additional  property  liable  for 
the  tax.      ['17,  c.  55,  §  2,  subd.  193,  p.  144.] 

Hist.     '13,  c.  58,   §  193,  p.  236  ;  am.  '17,  c.  55,  §  2, 
subd.    193,   p.    144. 

133:194.  Disposition  of  excess.  All  excess  over  the  taxes  and  costs 
of  the  proceedings  of  any  sale  must  be  returned  to  the  owner  of  the  prop- 
erty or  deposited  in  the  county  treasury  and  apportioned  to  the  personal 
property  tax  fund  to  be  refunded  by  order  of  the  board  of  county  com- 
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missioners,  as  in  the  case  of  refund  of  excess  taxes  paid  on  other  personal 
property.  Any  unsold  portion  of  any  such  property  may  be  left  at  the 
place  of  sale  at  the  risk  of  the  owner.     ['17,  c.  55,  §  2,  subd.  194,  p.  144.] 

Hist.      (See   R.   C.    §§  1782,    1783)    '13,  c.   58,   §  194, 
l).  236  ;  am.  '17,  c.  55,  §  2,  subd.  194,  p.   144. 

133:195.  Purchase  by  county.  In  the  event  that  no  person  bids  on 
any  property  offered  for  sale,  or  if  such  property,  in  the  judgment  of  the 
sheriff,  exceeds  in  value  the  amount  of  the  highest  bid  made  therefor  and 
the  sheriff  deems  it  for  the  best  interest  of  the  county,  he  shall  bid  in  such 
property  himself  for  the  county,  and  the  same  may  be  afterward  disposed 
of  by  the  sale  in  the  same  manner  as  other  personal  property  belonging  to 
the  county:  Provided,  however,  That  the  sheriff  shall  not  buy  in  any 
property  for  the  county  when  a  sufficient  sum  to  defray  the  taxes  and 
costs  of  sale,  including  the  sheriff's  fee,  is  bid  therefor.  ['17,  c.  55,  §  2, 
subd.  195,  p.  144.] 

Hist.     '13,  c.  58,  §  195,  p.  236  ;  am.  '17,  c.  55,  §  2, 
?ubd.    195,   p.    144. 

133:196.  Suit  and  attachment  in  lieu  of  seizure  and  sale.  In  lieu 
of  the  seizure  and  sale  of  personal  property,  as  provided  for  in  this  chap- 
ter, the  tax  collector  may  collect  the  estimated  amount  of  taxes  on  such 
property,  together  with  the  cost  of  the  suit,  by  suit  in  the  name  of  the 
county,  in  which  suit  an  attachment  may  be  issued  against  any  property 
belonging  to  the  owner  of  such  personal  property.  It  shall  be  the  duty 
of  the  county  attorney,  upon  request  of  the  tax  collector,  to  forthwith  com- 
mence and  diligently  prosecute  such  suit.  ['17,  c.  55,  §  2,  subd.  196,  p.  144.] 

Hist.     '13,  o.  58,  §  196,  p.  236  ;  am.  '17,  c.  55,   §  2, 
subd.   196,   p.   144. 

133:197.  Evidence  in  suit.  In  any  suit  prescribed  in  the  preceding- 
section  a  copy  of  the  assessment,  certified  by  the  assessor  of  the  county 
wherein  the  property  was  assessed,  with  an  affidavit  of  the  tax  collector 
thereto  attached  that  the  taxes  thereon  have  not  beeen  paid,  is  prima  facie 
evidence  that  such  taxes  are  due  and  entitles  him  to  judgment,  unless  the 
defendant  proves  that  the  taxes  have  been  paid  or  that  the  property 
was  not  taxable.     ['17,  c.  55,  §  2,  subd.  197,  p.  145.] 

Hist.     '13,  c.  58,  §  197,  p.  236  ;  am.  '17,  c.  55,  §  2, 
subd.  197,  p.   145. 

ARTICLE   15. 
SETTLEMENT   OF  REVENUE   OFFICERS. 

133:198.      Accounting   by   tax   collector   for   personal   property   tax. 

At  such  time  and  in  the  manner  provided  by  law  for  the  tax  collector  to 
report  the  taxes  collected  on  real  property  shall  the  tax  collector  report  to 
the  county  auditor  for  all  moneys  collected  on  account  of  taxes  collected 
on  personal  property  entered  upon  the  personal  property  assessment  roll, 
and  such  tax  collector  shall  make  a  detailed  statement,  under  oath,  on 
blanks  to  be  supplied  by  the  state  auditor  showing  the  number  and  amount 
of  all  receipts  issued  and  the  amount  of  money  collected  for  state  purposes 
and  county  purposes  and  for  every  city,  town,  village,  school  district,  road 
district  or  other  taxing  districts  since  his  last  settlement,  and  must  pay 
all  such  moneys  into  the  county  treasury  upon  the  certificate  of  the  county 
auditor,  to  be  apportioned  as  provided  in  this  chapter.  ['17,  c.  55,  §  3, 
part  of  subd.  198,  p.  145.] 

Hist.      '13,  c.   58,   §  198,   p.  237;  am.   '17,   c.   55,   §  3, 
part  of  subd.  198,  p.  145. 

133:198a.  Accounting  by  assessor  for  taxes  on  property  escaping 
assessment.  The  assessor  must  have  final  settlement  with  the  board  of 
county  commissioners  at  the  annual  meeting  of  such  board  as  a  board  of 
equalization  in  November  for  all  taxes  on  any  real  or  personal  property 
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which,  on  account  of  his  neglect,  has  escaped  assessment,  and  for  all 
taxes  on  property  which,  under  the  provisions  of  this  chapter,  is  re- 
quired to  be  entered  upon  the  personal  property  assessment  roll,  and  have 
a  final  settlement  with  the  county  auditor.  The  assessor  shall  be  liable 
upon  his  official  bond  for  the  amount  of  all  taxes  on  any  and  all  property 
which,  on  account  of  his  neglect,  has  escaped  assessment.  q 

Hist.  "13,  c.  58,  §  198,  p.  237;  am.  '17,  c.  55,  §  3. 
part  of  subd.  198,  p.  145 ;  grammatical  error  cor- 
rected. 

133:199.  Monthly  and  final  settlement  of  tax  collector.  On  the  first 
Monday  of  each  month  the  tax  collector  must  settle  with  the  county  auditor 
for  all  moneys  collected  on  account  of  taxes  levied  on  property  entered 
upon  the  real  property  assessment  roll  and  the  personal  property  assess- 
ment roll  and  make  a  detailed  statement  under  oath,  upon  blanks  in  the 
form  to  be  supplied  by  the  state  auditor,  showing  the  amount  of  money 
collected  for  state  purposes  and  county  purposes  and  for  every  city,  town, 
village,  school  district,  road  district  or  other  taxing  district  since  his  last 
settlement,  with  reference  to  the  pages  in  the  collection  register  where  such 
collections  are  entered,  and  must -pay  all  such  moneys  into  the  county 
treasury  upon  the  certificate  of  the  county  auditor,  to  be  apportioned  as 
provided  in  this  chapter. 

The  tax  collector  must  have  a  final  settlement  with  the  county  auditor 
on  the  third  Monday  of  January  in  each  year  for  all  taxes  entered  upon 
the  real  property  assessment  roll  and  the  personal  property  assessment 
roll  of  the  preceding  year,  which  settlement  must  be  passed  upon  by  the 
board  of  county  commissioners,  as  provided  in  this  chapter.  ['17,  c.  55, 
§  3,  subd.  199,  p.  145.] 

Hist.  '13,  c.  58,  §  199,  p.  238  ;  am.  '17.  c.  55.  §  3. 
subd.   199,  p.   145. 

133:200.      Settlement   by   county   auditor   with   municipalities.      The 

county  auditor  must,  on  the  second  Monday  of  each  month,  transmit  to 
the  clerk  of  every  incorporated  city,  town  or  village  and  every  independent 
school  district  and  every  other  taxing  district  having  a  treasurer  whose 
duty  it  is  to  receive,  keep  and  disburse  all  moneys  belonging  to  it,  an  order 
on  the  county  treasurer,  prepared  upon  blanks  in  the  form  supplied  by 
the  state  auditor,  in  favor  of  the  treasurer  of  such  incorporated  city,  town 
or  village  or  independent  school  district  or  other  taxing  district  for  the 
amount  of  all  moneys  paid  into  the  county  treasury  and  apportioned  to 
such  incorporated  city,  town  or  village  or  independent  school  district  or 
other  taxing  district  on  and  after  the  second  Monday  of  the  preceding 
month,  and,  at  the  same  time,  shall  also  make  out  and  transmit  to  such 
clerk  a  statement  in  duplicate  showing  from  what  sources  such  money 
was  received  and  the  amount  received  from  each  source,  which  statement 
must  be  made  upon  blanks  in  the  form  to  be  supplied  by  the  state  auditor 
and  duly  sworn  to  before  an  officer  authorized  to  administer  oaths.  Upon 
receipt  of  such  order  and  statements  the  said  clerk  shall  countersign  such 
order  and  deliver  the  same,  together  with  the  duplicate  statement,  to  the 
said  treasurer  and  file  the  original  statement  in  his  office.  The  said  order, 
when  countersigned  by  said  clerk,  shall  be  payable  to  such  treasurer  upon 
presentation  to  the  county  treasurer,  and  the  county  treasurer  shall  return 
such  order  as  his  voucher  for  any  such  payment  in  his  regular  monthly 
settlement  with  the  countv  auditor,  as  provided  by  law.  ['13,  c.  58,  §  200, 
p.  238.] 

Hist.     '13,  c.  58,  §  200,  p.  238,  reenacted  '17,  c.  55,  Cross  ref.     Certification  of  municipal  levies:     133: 

fc  3,   subd.   200,  p.   146.  103:  collection:      133:104. 

133:201.  Monthly  settlement  of  county  with  state.  On  the  second 
Monday  of  each  month  the  county  auditor  must  make  out,  upon  blanks  in 

832 


SETTLEMENTS  OF  OFFICERS  133  :204 

the  form  supplied  by  the  state  auditor,  and  deliver  to  the  county  treasurer 
of  his  county  an  order  directing  such  county  treasurer  to  transmit  to  the 
state  treasurer  all  moneys"  in  the  county  treasury  belonging  to  the  state, 
and  shall  also  make  out  a  statement  of  all  moneys  belonging  to  the  state 
paid  into  the  county  treasury  on  and  after  the  second  Monday  of  the  pre- 
ceding month,  showing  from  what  sources  such  money  was  received  and 
the  amount  received  from  each  source,  which  statement  must  be  made  in 
duplicate,  upon  blanks  supplied  by  the  state  auditor,  and  must  be  duly 
sworn  to  before  an  officer  authorized  to  administer  oaths.  The  original  of 
such  statement  shall  be  transmitted  to  the  state  auditor  and  the  duplicate 
thereof  shall  be  delivered  to  the  county  treasurer  with  the  order  herein- 
before prescribed.  The  county  treasurer  shall,  upon  receipt  of  such  order 
and  duplicate  statement,  transmit  the  amount  due  the  state,  as  shown  in 
such  order,  to  the  state  treasurer,  together  with  the  duplicate  auditor's 
statement,  and  shall,  upon  receipt  of  the  state  treasurer's  receipt  for  the 
amount  transmitted,  attach  such  receipt  to  the  county  auditor's  order  and 
return  such  order,  with  the  state  treasurer's  receipt  attached  thereto,  as 
his  voucher  for  such  payment  in  his  regular  monthly  settlement  with  the 
county  auditor,  as  provided  by  law.  Any  necessary  expense  incurred  in 
transmitting  money  to  the  state  treasurer,  as  herein  provided,  shall  be  a 
legal  claim  against  the  county. 

Hist.     '13,  c.  58,   §201,  p.  239;  am.  '17,  c.  55,  §  3,  Cross   ref.      County   liable  for   state   tax:      133:98; 

subd.  201,  p.  147;  "in"  inserted  before  "his  regular  transmission  of  funds  to  state  treasurer:  133:210. 
monthly  settlement." 

133:202.  Penalty  for  tax  collector's  default.  Any  tax  collector  who 
shall  neglect  or  refuse  to  make  any  payments  or  settlements  within  10 
days  after  the  time  prescribed  therefor  in  this  chapter  shall  forfeit  the 
sum  of  $1000,  to  be  recovered  upon  his  official  bond  for  the  use  of  the 
county,  which  penalty  shall  be  in  addition  to  any  other  penalty  to  which 
he  may  be  subject  under  the  provisions  of  this  chapter  or  any  law  of  this 
state.     ['13,  c.  58,  §  202,  p.  239.] 

Hist.     '13,  c.  58,  §  202,  p.  239,  reenacted  '17,  c.  55, 
S  3,  subd.  202,  p.   147. 

133:203.  Penalty  for  auditor's  default  in  settlement  with  munici- 
pality. Any  county  auditor  who  shall  neglect  or  refuse  to  transmit  any 
order  or  sworn  statement  to  the  clerk  of  any  incorporated  city,  town  or 
village  or  independent  school  district  or  other  taxing  district,  as  prescribed 
in  section  200  of  this  chapter,  within  10  days  after  the  time  prescrbed 
therefor  and  any  county  treasurer  who  shall  refuse  to  pay  any  such  order 
issued  for  the  proper  amount  and  duly  countersigned  by  the  said  clerk 
upon  its  presentation  at  his  office  shall  forfeit  the  sum  of  $1000,  to  be 
recovered  upon  his  official  bond  for  the  use  of  such  incorporated  city, 
town  or  village  or  independent  school  district  or  such  other  taxing  district, 
which  penalty  shall  be  in  addition  to  any  other  penalty  to  which  he  may 
be  subject  under  the  provisions  of  this  chapter  or  anv  law  of  this  state. 
['17,  c.  55,  §  3,  subd.  203,  p.  147.] 

Hist.      '13,  c.  58,   S  203,  p.  239  ;   am.   '17,  c.   55,   §  3, 
subd.  203,  p.   147. 

133:204.  Penalty  for  county  officers'  default  in  settlement  with 
state.  Any  county  auditor  who  shall  neglect  or  refuse  to  deliver  the 
order  and  duplicate  sworn  statement  to  the  county  treasurer  or  to  transmit 
the  original  statement  to  the  state  auditor  and  any  county  treasurer  who 
shall  neglect  or  refuse  to  transmit  the  amount  due  the  state,  together  with 
the  duplicate  sworn  statement,  to  the  state  treasurer,  as  prescribed  in 
section  201  of  this  chapter,  within  10  days  after  the  time  prescribed  there- 
for, shall  forfeit  the  sum  of  $1000,  to  be  recovered  upon  his  official  bond 
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for  the  use  of  the  state,  which  penalty  shall  be  in  addition  to  any  other 
penalty  to  which  he  mav  be  subject  under  the  provisions  of  this  chapter 
or  any  law  of  this  state/   ['13,  c.  58,  §  204,  p.  240.] 


Hist.     '13,  c  .58,  §  204,  p.  240,  reenacted  '17,  c.  55, 
§  3,  subd.  204,  p.  148. 


ARTICLE   16. 
MISCELLANEOUS  PROVISIONS. 

133:205.  Application  of  chapter  to  municipalities.  All  the  provi- 
sions of  this  chapter,  governing  and  in  aid  of  the  assessment  and  collection 
of  state  and  county  taxes,  are  hereby  made  applicable  to  the  assessment 
and  collection  of  all  general  and  special  taxes  of  all  cities,  towns  and  vil- 
lages incorporated  under  the  general  laws  of  this  state,  and  all  independent 
school  districts  organized  under  the  general  laws  of  this  state,  and  all 
cities,  independent  school  districts,  and  other  taxing  districts  organized 
under  special  laws  of,  or  charters  granted  by,  this  state  authorized  to  col- 
lect revenue  under  the  provisions  of  the  laws  of  this  state.  ['13,  c.  58, 
§  205,  p.  240.] 

Hist.  '13,  c.  58,  §  205,  p.  240  ;  reference  to  par- 
ticular title  of  R.  C.  omitted,  since  all  general  laws 
are  included  in  this  compilation. 

133:206.  Cancellation  and  refund  of  unlawful  tax.  The  board  of 
county  commissioners  may,  at  any  time  when  in  session,  cancel  taxes  which 
for  any  lawful  reason  should  not  be  collected,  and  may  refund  to  any  tax- 
payer any  money  to  which  he  may  be  entitled  by  reason  of  a  double  pay- 
ment of  taxes  on  any  property  for  the  same  year,  or  the  double  assessment, 
or  erroneous  assessment  of  property  through  error,  and  may  refund  to 
the  owner  of  any  delinquency  certificate  which  has  been  determined  by 
the  board  of  county  commissioners  to  be  void  on  account  of  any  irregu- 
larity of  the  taxing  officers,  the  amount  paid  on  the  sale  of  such  certificate 
by  the  county,  with  interest  thereon  from  the  date  of  such  payment  at 
the  rate  of  6  per  centum  per  annum :  Provided,  That  no  refund  must  be 
made  to  the  owner  of  any  delinquency  certificate  who  shall  fail  to  com- 
mence an  action  for  the  foreclosure  of  the  tax  lien  within  the  time  and 
as  prescribed  in  this  chapter. 

All  proceedings  of  the  said  board  in  the  cancellation  or  refund  of  taxes 
must  be  recorded  in  the  minute  book  provided  for  in  section  1912,  and 
all  such  refund  of  taxes  must  be  paid  upon  warrants  drawn  on  the  county 
current  expense  fund  by  the  county  auditor  upon  order  of  the  board  of 
county  commissioners.     ['13,  c.  58,  §  206,  p.  240.] 


Hist.      (See  R.  C.  §  1791)    '13,  c.  58,   §  206,  p.  240. 

Cross  ref.  Equalization  of  values:  133:55,  180; 
claims  for  rebates  on  personal  property:  133:152, 
170. 

Construed:  R.  C.  §  1791,  which  this  section  super- 
seded, was  held  not  to  apply  to  taxes  not  properly 
equalized.  Bengoechea  v.  Elmore  Co.  (1913)  23  I. 
397,  130  P.  459.  Nor  to  taxes  on  exempt  property. 
Ida.  Irr.  Co.  v.  Lincoln  Co.  (1915)  28  I.  98,  152  P. 
1058. 

Remedy  against  excessive  tax:  Where  a  taxpayer 
is  dissatisfied  with  the  valuation  placed  on  his  prop- 
erty, he  must  apply  to  the  board  of  equalization  for 
relief  at  its  regular  session,  and  he  can  not  apply 
to  the  board  of  commissioners  for  a  reduction  to  col- 
lect i.  part  of  the  taxes  he  has  paid  under  protest 
unless  Ik-  has  so  applied  to  the  board  of  equalization. 
Bengoechea  v.  Elmore  Co.  (1915)  23  I.  397,  130  P. 
459. 


No  refund  for  illegal  taxes  collected:  Under  a 
former  similar  statute  it  was  held  that  boards  of 
commissioners  have  no  authority  to  refund  a  tax 
1hat  has  been  paid  whether  the  tax  is  illegal  or  not. 
Howell  v.  Comrs.  of  Ada  Co.  (1898)  6  I.  154,  53  P. 
542. 

Remedies  against  illegal  taxes:  Injunction  will  lie 
to  restrain  an  illegal  tax.  Bramwell  v.  Guheen 
(1892)  3  I.  347,  29  P.  110;  Howell  v.  Comrs.  of  Ada 
Co.   (1898)   6  I.  154,  153  P.  542. 

Illegal  taxes  paid  under  protest  can  be  recovered 
by  suit,  if  the  tax  collector  understands  that  the 
taxes  are  regarded  as  illegal  and  that  suit  will  be 
instituted  to  recover  them.  Shoup  v.  Willis  (1885) 
2  I.  120,  6  P.  124  ;  Weiser  Nat.  Bk.  v.  Jeffreys 
(1908)  14  I.  659,  95  P.  23;  Bengoechea  v.  Elmore  Co. 
(1915)  23  I.  397,  130  P.  459;  Ida.  Irr.  Co.  v.  Lincoln 
Co.    (1915)    28  I.   98,   152  P.   1058. 


133:207.  Informality  does  not  vitiate  legality  of  tax.  No  assess- 
ment or  act  relating  to  the  assessment  of  property  or  the  cancellation  of 
taxes  is  illegal  on  account  of  informality.     ['13,  c.  58,  §  207,  p.  241.] 


Hist.      R.    S.    §  1704,    reenacted   '01,    p.    233,    §  171, 
reenacted  R.  C.   S  1788;  am.  '13,  c.  58,  §  207,  p.  241. 


Cited:     White  Pine  Mfg.   Co.  v.   Morey    (1910)    19 
I.  49,  112  P.   674;  Stewart  v.  White  (1910)    19  I.  60, 
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112  P.    677  ;    McGowan    v.    Elder    (1910)    19    I.    153,     -   to    taxation    a    substantial    compliance    with    the    re- 

113  P.   102.  .  uuirements  of  the  law  is  all  that  is  required.     The 
Informality  not  reviewable:     Mere  irregularity  in        mere    failure    of    officials    to    perform    the    duty    re- 

the  exercise  of  a  rightful  power  will  pot  be  reviewed        Tk  them  by  law  can   not  be  taken  advantage 

,.  .      ,,     &,  '  ,        *  '..     "7        /1onnv         of  by  a  property  owner  for  the  sole  purpose   of  es- 

on  certiorari.     Murphy  v.  Bd.  of  Equalization   (1899)        f.aping   such   taxation  .   there  must  be  prejudice   and 

1.   745,  59  P.  715.  injury  to  such  owner.      Armstrong  v.   Jarron    (1912) 

Test    of    informality:      Where   property    is    subject        21   I.  747,    124   P.   170. 

133:208.  Prescribed  forms  must  be  used.  All  books,  records  and 
blanks  required  by  this  chapter  to  be  used  by  the  officers  of  the  several 
counties  in  this  state  shall  be  in  the  form  supplied  by  the  state  auditor  in 
compliance  with  the  provisions  of  this  chapter.     ['13,  c.  58,  §  208,  p.  241.] 

Hist.      '13,  c.   58,   §  208,   p.   241. 

Cross  ref.     Duty  of  state  auditor  to  prescribe  forms 
of   receipts   and   reports :      §  104a. 

133:209.  Same:  Penalty  for  violation.  Any  officer  violating  the 
provisions  of  the  preceding  section  shall  forfeit  the  sum  of  $1000,  to  be 
recovered  upon  his  official  bond  for  the  use  of  the  state.  ['13,  c.  58,  §  209, 
p.  241.] 

Hist.     '13,   c.   58,   §  209,   p.  241. 

133:210.  Transmission  of  funds  to  state  treasurer.  All  moneys  re- 
quired by  this  chapter  to  be  transmitted  to  the  state  treasurer  shall  be 
transmitted  at  the  expense  of  the  county,  by  mail  or  express,  in  lawful 
money,  United  States  treasury  drafts,  post  office  money  orders,  or  certifi- 
cates of  deposit,  drafts  or  checks,  issued  by  or  drawn  on  a  bank  which  is 
a  duly  qualified  state  or  county  depository,  and  the  state  treasurer  shall 
receive  such  drafts,  orders,  certificates  or  checks,  subject  to  collection,  in 
payment  of  all  state  dues,  and  shall  deposit  the  same  immediately  upon 
receipt  thereof,  with  a  qualified  state  depositary  bank,  and  such  bank  shall 
pay  interest  thereon  from  the  day  of  such  deposit,  at  the  rate  paid  upon 
other  state  deposits.  Such  drafts,  certificates  or  checks  shall  be  drawn 
in  amounts  not  to  exceed  $5000. 

Hist.       '13,     c.     58,     §  210,     p.     241  ;     "of"     before  deduction    for   commissions   or   other   charges.      Cun- 

"checks"   changed  to    "or."  ningham  v.  Moody   (1891)    3  I.   125,   28   P.   395;  Gu- 

no/W*;™*    „„f   ™-m;t+<wi.      tt„^^   rv^of     tt-tt     *  keen   v.   Curtis    (1892)    3  I.   443,   31   P.   805;   Wicker- 

Deductions   not   permitted:      Under   Const.    VII.    J,  sham  Comrs.   of   Elmore  Co.    (1894)    4    I.    137,    36 

all    taxes    levied    and    collected    for    state    purposes  p     7Q0  .    Epperson    v.    Howell    (1916)    28    I.    338.    154 

must    be    paid    into    the   state  treasury,    without   any  p     pn, 

133:211.  Removal  of  officers.  Any  county  officer  upon  whom  any 
duties  devolve  under  this  chapter,  or  under  the  revenue  laws  of  this  state, 
who  wilfully  neglects  or  refuses  to  perform  any  such  duty,  or  who 
performs  them  in  a  careless  or  incompetent  manner,  may  be  removed  from 
office  in  the  manner  prescribed  by  law,  and  when  proceedings  are  com- 
menced to  remove  such  officer  from  his  office,  the  board  of  county  com- 
missioners, or  in  case  such  officer  be  a  commissioner,  then  the  probate 
judge,  may  suspend  such  officer  from  his  powers  and  duties  under  the 
revenue  laws,  and  appoint  a  competent  person  in  his  place  until  a  proper 
tribunal  has  either  removed  or  acquitted  such  suspended  officer.  Any  act 
relating  to  the  assessment  of  property,  the  levy  or  collection  of  taxes,  or 
the  sale  of  property  for  nonpayment  of  taxes,  performed  by  any  such  tem- 
porary officer,  is  valid  and  of  the  same  force  and  effect  as  if  performed 
by  a  duly  qualified  officer,  elected  to  such  office:  Provided,  That  such 
temporary  officer  has  first  qualified  and  given  a  good  and  sufficient  bond 
for  the  faithful  performance  of  the  duties  of  such  office,  as  is  required 
of  persons  duly  elected  to  such  office. 

Hist.     '13,  c.  58,  §  211,  p.  241;  article  "a"  omitted 
before  "valid." 

133:212.  Saving  clause:  Former  laws  continued  in  force  for  cer- 
tain purposes.  The  taxes  levied  and  collectible  for  the  year  1918  and  for 
prior  years  and  all  subsequent  proceedings  for  the  collection  of  such  taxes 
are  governed  by  the  laws  existing  prior  to  the  approval  of  these  Compiled 
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Laws  and  all  such  former  laws  are  hereby  continued  in  force  for  such 
purposes. 

Hist.  New  section  compiled  by  commissioner  from  Note:       The    effect    of    subsequent    legislation    on 

'12,  c.  8,  §28,  p.  44;  '13,  c.  58,  §213,  p.  244;  '17,  rights  acquired  under  prior  tax  laws  is  discussed 
c.  55,  §4,  p.  148;  '17,  c.  109,  §3,  p.  388;  '17,  c  in  Lawrence  v.  Defenbach  (1912)  23  I.  78,  128  P. 
151,   §7,  p.  477.  81;    Rice    v.    Rock    (1914)    26    I.    552,    144    P.    786; 

Peavy  v.  McCombs  (1914)   26  I.  143,  140  P.  965. 

CHAPTER  134. 
LICENSE  TAXES. 

Note:  The  license  system  is  a  separate  and  distinct  way  of  raising  revenue  independent  of  the 
tax  upon  property.  S.  v.  Union  Cent.  etc.  Co.  (1902)  8  I.  240,  67  P.  647;  S.  v.  Jones  (1904) 
9  I.  693,  75  P.  819. 

This  chapter  was  not  repealed  by  the  tax  acts:  '12,  c.  8,  §  31,  proviso,  p.  45;  '13,  c.  58,  §  212, 
proviso,  p.  244. 

This  chapter  as  codified  in  the  Revised  Codes  seemed  to  be  limited  in  its  scope  to  the  par- 
ticular licenses  referred  to,  namely,  for  auctioneers,  toll  bridges  and  ferries,  exhibitions,  pawn- 
brokers and  billiard  halls.  The  courts  uniformly  applied  its  general  provisions,  however,  to 
liquor  licenses,  which  were  originally  mentioned  in  the  chapter  as  codified  in  the  Revised  Statutes. 
•  See  especially  Bingham  Co.  v.  Fidelity  etc.  Co.  (1907)  13  I.  34,  88  P.  829;  S.  v.  Wall  (1910) 
18   I.    300,    109   P.    724. 

Cross  ref.     Legislature  may  impose  license  taxes  on  persons  and  corporations:     Const.  VII,   2. 

For  other  licenses,  see  Index  under  "Licenses." 

§  1828.  Licenses  to  be  prepared  and  printed.  The  state  auditor 
must  prepare  and  have  printed  blank  licenses  of  all  classes  mentioned  in 
this  chapter  for  terms  of  3,  6  and  12  months,  and  for  such  shorter  terms 
as  are  herein  authorized  to  be  issued,  with  a  blank  receipt  attached  for 
the  signature  of  the  tax  collector  when  sold.     [R.  C.  §  1828.] 

Hist.      (See    '75,    p.    475,    §1)    R.    S.    §1630;    am.        itor"  for   "the  state  auditor,"  line   1:     Pol.  C.   1872, 
R.   C.   §  1828.  §  3356  ;   Kerr's   C.   ib. 

Comp  leg. — Cal.      Same  except   "each   county  aud- 

§  1829.  Licenses  to  be  transmitted  to  treasurer.  The  state  auditor, 
after  signing,  numbering  and  classifying  the  same,  must  transmit  as  many 
as  may  be  required  to  the  treasurer  of  each  county  and  charge  him  there- 
with. The  treasurer  must  countersign  the  same  and  deliver  them  to  the 
county  auditor,  taking  his  receipt  therefor,  and  charge  him  therewith, 
giving  in  the  entry  the  number,  classes  and  amounts  thereof.  [R.  C.  §  1829.] 

Hist.      (See    '75,    p.    475,    §81)    R.    S.    §1631;    am. 
R.   C.   §  1829. 

§  1830.  Forms  for  county  licenses.  The  county  auditor  must  fur- 
nish printed  forms,  similar  to  those  furnished  by  the  state  auditor,  for  all 
licenses,  the  entire  proceeds  of  which  are  paid  into  the  county  treasury, 
and  each  license  must  be  first  numbered  by  the  county  treasurer,  and  by 
said  treasurer  charged  to  the  auditor  in  a  book  kept  for  that  purpose. 
[R.  C.  §  1830.] 

Hist.      (See    '75,    p.    475,    §53)    R.    S.    §1632;    am. 
R.    C.   §  1830. 

§  1831.  Delivery  of  licenses  to  tax  collector.  The  county  auditor 
must  affix  his  official  seal  to,  and  sign,  all  licenses,  and  from  time  to  time 
deliver  them  to  the  tax  collector  in  such  quantity  as  may  be  required,  tak- 
ing his  receipt  therefore  and  charging  him  therewith,  giving  in  the  entry 
the  numbers,  classes  and  amounts  thereof.     [R.  S.  §  1633.] 

Hist.      (See    '75,    p.    475,    §82)    R.    S.    §  1633;    re-  Comp.  leg. — Cal.     Same  except  "number"  inserted 

enacted   R.   C.   §  1831.  before  "and  sign":  Pol.  C.  1872,  §  3357  ;  Kerr's  C.  ib. 

§  1832.  Auditor  to  keep  license  account.  The  auditor  must  keep  in 
his  office  the  stumps  of  all  licenses  by  him  delivered  to  the  tax  collector, 
and  a  ledger  in  which  he  must  keep  the  collector's  account  for  all  licenses 
delivered  to  him,  sold  or  returned  unsold  by  him.  A  correct  statement  of 
the  collector's  license  account  must  be  certified  to  the  county  treasurer 
each  month  by  the  auditor.     [R.  S.  §  1634.] 

Hist.      R.    S.    §  1634,   reenacted   R.   C.   §  1832. 
Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §3358; 
Kerr's   C.   ib. 
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§  1833.  Treasurer  to  report  to  state  auditor.  On  the  second  Mon- 
day of  each  month  each  county  auditor  must  report  to  the  state  auditor 
the  number  of  licenses  issued  by  the  tax  collector  or  officer  charged  with 
the  duty  of  issuing  the  same,  the  amount  of  money  paid  for  the  same,  and 
the  number  and  description  of  licenses  on  hand,  and  the  state  auditor  must 
hold  each  county  treasurer  or  other  county  officer  responsible  for  all 
licenses  issued  to  him  under  this  chapter,  not  accounted  for  or  returned 
at  the  settlement  to  be  made  on  the  second  Monday  of  January  of  each 
year. 

Hist.      (See    '75,    p.    475,    §87)    R.    S.    §1635;    am.  §201,   p.   239,   am.    '17,   c.    55,    §3,  subd.    201,    p.    147 

R.   C.   §  1833;  report  required  to  be  made  by  "coun-  (133:201). 

ty  auditor"   instead  of  "county  treasurer"   and  time  Cross   ref.     Settlement  with   state :      133:201. 
of  making  reports  changed  to  conform  to    13,  c.   58, 

§  1834.  License  to  be  procured  before  commencing  business.  A 
license  must  be  procured  immediately  before  the  commencement  of  any 
business  or  occupation  liable  to  a  license  tax  from  the  tax  collector  of  the 
county  where  the  applicant  desires  to  transact  the  same,  which  license 
authorizes  the  party  obtaining  the  same  in  his  town,  city  or  particular 
locality  in  the  county  to  transact  the  business  described  in  such  license. 
Separate  licenses  must  be  obtained  for  each  branch,  establishment  or  sepa- 
rate house  of  business  located  in  the  same  county. 

No  license  issued  under  this  chapter  authorizes  any  person  to  carry  on 
any  business  within  the  limits  of  any  incorporated  city  or  town  having 
power  by  its  charter  to  impose  or  levy  city  or  town  license  taxes,  unless 
such  person  in  addition  to  the  license  provided  by  this  chapter,  also  pro- 
cures the  license  required  by  the  ordinances  or  orders  of  such  city  or  town. 
[R.  S.  §  1636.] 

Hist.      (See    '75,    p.    475,    §84)    R.    S.    §1636,    re-  R.    S.    §2157    provided    "The    sheriff   shall    receive    6 

enacted  R.   C.    §  1834.  per    centum    for    collecting    county    and    territorial 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §3359;  licenses,    and   he   shall   collect   such    licenses."     This 

Kerr's   C     ib.  provision    was    omitted    in    the    Revised    Codes,    the 

„.x    ,     '      /                 T             „               „  a             /Ion„v  code  commissioner  considering  that  the  entire  chap- 

c  9*tS;    Je^mo?}    ,L,°aTn  t?°\  V;„P          an     (1897)  t(ir  °*  which  Jt  was  a  Part  was  repealed  by   '99,   p. 

o  I.   376,   49   P.   314,  37  L.  R.  A.  509.  405(    embodied   in    R.    C.    §§  2115,    2116,    2218-20.      In 

Collection    of    license    taxes    by    sheriff:      In    some  Bingham    Co.    v.    Fidelity    etc.    Co.    (1907)    13   I.    34, 

counties    license   taxes    are    collected    by    the    sheriff,  37,   the   attorney  general   and  associates  argued  that 

a    practice    probably    arising    from    the    requirement  R.    S.    §  2157    hod   never   been    repealed. 
that  he  should  collect  liquor  licenses   (R.  C.  §  1508). 

§  1835.  Suits  for  recovery  of  license  tax.  Against  any  person  re- 
quired to  take  out  a  license  who  fails,  neglects  or  refuses  to  take  out  such 
license,  or  who  carries  on,  or  attempts  to  carry  on,  business  without  such 
license,  the  collector  may  direct  suit  in  the  name  of  the  state  of  Idaho  as 
plaintiff,  to  be  brought  for  the  recovery  of  the  license  tax,  and  in  such  case 
either  the  collector  or  prosecuting  attorney  may  make  the  necessary  affi- 
davit for  a  writ  of  attachment,  which  may  issue  without  any  bonds  being 
given  on  behalf  of  the  plaintiff.  In  case  of  a  recovery  by  the  plaintiff,  $20 
damages  must  be  included  in  the  judgment  and  costs  to  be  collected  from 
the  defendant,  and  when  collected  $5  thereof  must  be  paid  to  the  collector, 
and  $15  to  the  prosecuting  attorney  prosecuting  the  suit.     [R.  C.  §  1835.] 

Hist.      (See    '75,    p.    475,    §  84)    R.    S.    §  1637  ;    am.  to  pay  a  license  tax.      If  a  person   commences  such 

R.  C  §  1835.  business  without  a  license,   he   is  not  only   liable  to 

Cony    leg. — Cal.      Similar:      Pol.    C    1872,    §  3360;  the  county  for  a  license  tax,  but  may  also  be  prose- 

Kerr's   C.  ib.  cuted    criminally    for    doing    business    without    a    li- 

Cross    ref.      Criminal    penalty    for   doing    business  cense.      Bingham    County  v.   Fidelity  etc.  Co.    (1907) 

without  license:      §6983.     County  officers  to  pay  all  13   J-    34>  ,88    P- .829. 

fees  into  county  treasury:  Const.  XVIII,  7,  9;  /.he  °n'y  action  authorized  by  the  chapter  of 
«§  2115-16  which  this  section  is  a  part  is  a  civil  action  to  re- 
Nature  of  license  tax:  A  license  tax  is  not  im-  ?ov"  the  L1^?^  **£'  damages  and  cos*s  of  action, 
posed  as  a  penalty,  but  is  a  debt  due  the  county  or  J1  does  not  direct  the  criminal  prosecution  of  a  de- 
state  for  the  privilege  of  doing  or  conducting  the  {*"*%?*  f°r ,™ ,at'ng  the  ^cense  tax  +,aw  :  notwith- 
business;  hence,  where  a  license  for  selling  liquor  standing  §6983,  he  may  be  prosecuted  criminally 
is  required,  the  one  making  such  sales  is  liable  for  J°'doinf  T  0™**^!?°™/  hCenSe'  S>  V>  WaM 
the  amount  of  the  license  tax  during  the   time  that  U»iuj    i»   *.   »«"»    iu»  r.    IL\. 

he  sold  liquor  without  having  a  license.     S.  v.  Wall  Purpose:     This  section  provides  a  civil  action  for 

(1910)    18  I.   300,    109   P.  724.  the   collection   of   the   license  tax,    whether    such   tax 

Penalties:     A  license  must  be  procured  before  the  be  \or  revenue  or  regulation.     S.  v.  Wall    (1910)    18 

commencement  of  any  business  or  occupation   liable  *■    ofW»    *09   P.   724. 
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§1836.  Same:  Production  of  license.  Upon  the  trial  of  any  action 
authorized  by  this  chapter,  the  defendant  is  deemed  not  to  have  procured 
the  proper  license  unless  he  either  produces  it  or  proves  that  he  did  pro- 
cure it ;  but  he  may  plead  in  bar  of  the  action  a  recovery  against  him  and 
the  payment  by  him  in  a  civil  action  of  the  proper  license  tax,  together 
with  the  damages  and  costs.     [R.  S.  §  1639.] 

Hist.      (See    '75,    p.    475,    §84)    R.    S.    §1639,    re-  Cited:      Bingham    Co.    v.    Fidelity    &    Deposit    Co. 

enacted  R.  C.   §  1836.  (1907)    13  I.  34,   88  P.  829. 

Comp.    leg.— Cal.      Same :      Pol.    C    1872,    §  3362  ; 
Kerr's  C.  ib. 

§  1837.  Monthly  settlement  for  licenses:  Application  of  license 
moneys.  On  the  first  Monday  in  each  month  the  collector  must  return  to 
the  auditor  all  licenses  unsold  and  be  credited  therewith,  and  must,  with 
the  auditor,  appear  at  the  treasurer's  office  and  pay  into  the  county  treas- 
ury all  moneys  collected  for  licenses  sold  during  the  preceding  month,  take 
the  treasurer's  receipt  therefor  and  file  a  duplicate  thereof  with  the  audi- 
tor. The  auditor  must  credit  the  collector  and  charge  the  treasurer  there- 
with. 

Fifty  per  cent  of  all  moneys  paid  for  licenses  shall  be  applied  to  and 
constitute  a  part  of  the  school  fund  of  the  school  district  in  which  said 
licenses  are  collected,  40  per  cent  to  the  general  road  fund  of  the  county 
in  which  said  licenses  are  collected,  and  10  per  cent  shall  be  paid  into  the 
state  treasury :  Provided,  That  40  per  cent  of  all  moneys  paid  for  licenses 
by  applicants  within  incorporated  towns,  cities  and  villages,  or  cities  acting 
under  special  charters,  shall  be  paid  by  the  county  treasurer  to  the  munici- 
pal authorities  of  such  town,  city  or  village,  for  general  revenue  purposes 
of  such  town,  city  or  village ;  50  per  cent  of  said  moneys  so  paid  for  licenses 
are  to  be  applied  and  constitute  a  part  of  the  school  fund  of  the  school 
district  in  which  said  licenses  are  collected,  and  10  per  cent  shall  be  paid 
into  the  state  treasury.  The  collector  shall  file  with  the  treasured  a  state- 
ment or  report  each  quarter  showing  the  amount  of  licenses  collected  in 
each  school  district,  incorporated  town,  city  or  village,  or  city  acting  under 
special  charter.     ['95,  p.  37,  §  1.] 

Hist.     R.   S.   §  1640  ;  am.  '95,  p.   37,   §  1,  reenacted  Cross  ref.     Settlement  by  county  auditor  with  mu- 

'99,   p.  242,   §1,  reenacted  R.  C   §1837.  nicipalities:     133:200. 

Comp.     leg. — Cal.       Similar     through     first    para-  Cited:       Steunenberg    v.    Storer     (1898)     6    I.    44, 

graph,    rest   omitted:      Pol.   C.    1872,    §3363;    Kerr's        52  P.   14. 
C.  ib. 

§  1839.  Auctioneer's  license.  Every  auctioneer  must  obtain  a  li- 
cense from  the  tax  collector  and  must  pay  therefor  $5  per  month :  Pro- 
vided, That  upon  the  payment  of  $20  in  advance  an  auctioneer  may  obtain 
from  the  tax  collector  an  annual  license,  which  annual  license  shall  date 
from  the  1st  day  of  March  of  each  and  every  year.     ['99,  p.  377,  §  1.] 

Hist.     R.  S.  §  1642  ;  am.  '99,  p.  377,  §  1,  reenacted 
R.   C   §  1839. 

§  1840.  Bridge  and  ferry  license.  Licenses  to  take  tolls  on  bridges 
or  ferries  are  fixed  annually  by  the  commissioners.  The  licenses  therein 
provided  for  are  issued  by  the  county  auditor,  and  must  be  obtained  from 
the  tax  collector  of  the  county.     [R.  S.  §  1643.] 

Hist.     (See  '75,  p.  866,  §  5)   R.  S.  §  1643,  reenacted  Cross   ref.      Bridge   and  ferry   licenses:      §  1013   et 

R.   C.   §  1840.  s*q. 

Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §3378; 
Kerr's  C.  ib. 

§  1841.  Exhibitions,  pawnbrokers  and  billiard  halls.  Licenses  must 
be  obtained  for  the  purposes  hereinafter  named,  for  which  the  tax  collector 
must  require  the  payment  as  follows : 

1.  For  each  exhibition  for  pay  of  a  caravan  or  menagerie,  or  any  col- 
lection of  animals,  circus,  equestrian  or  other  acrobatic  performance,  $10 ; 

838 


EXPRESS  COMPANIES 


135:4 


and  for  each  show  for  pay  of  any  figures,  jugglers,  necromancers,  magi- 
cians, wire  or  rope  dancing,  or  sleight  of  hand  exhibition,  $5  each  day. 

2.  From  each  pawnbroker,  $50  per  quarter. 

3.  From  each  proprietor  or  keeper  of  a  billiard,  pool  or  bagatelle  table, 
or  any  other  kind  of  a  table  on  which  games  are  played  with  ball  and  cue, 
for  each  table,  $5  per  quarter ;  and  for  a  bowling  alley,  $5  per  quarter  for 
each  alley;  but  no  license  must  be  granted  for  a  term  less  than  three 
months.     [R.  C.  §  1841.] 


Hist.  (See  '75,  p.  475,  §  72)  R.  S.  §  1645  ;  am. 
'03,  p.  104,  §  1,  compiled  and  reenacted  R.  C.  §  1841. 

Comp.  leg. — Cal.  Similar  with  additional  pro- 
visions:    Pol.  C.   1872,   §  3380;  as  am.   Kerr's  C.  ib. 

Constitutionality:  This  section  is  constitutional. 
Under  Const.  VII,  2,  which  provides  for  the  rais- 
ing of  revenue  by  a  property  tax,  a  license  tax  and 
a  per  capita  tax  is  not  a  double  taxation  prohibited 
by  Const.  VII,  5,  to  levy  a  tax  on  pool  and  billiard 
tables  and  at  the  same  time  to  require  the  keeper 
thereof  to  pay  a  license  tax  under  this  section. 
S.  v.  Jones   (1904)   9  I.  693,  75  P.  819. 

Purpose:  The  statute  was  passed,  not  to  protect 
the  public,  nor  to  declare  unlawful  the  enumerated 
classes  of  business,  but  for  the  purpose  of  raising 
revenue  to  be  derived   from  the  license  taxes  to  be 


collected  from  those  persons  who  engage  in  such 
business.  Vermont  Loan  Co.  v.  Hoffman  (1897) 
5  I.   376,   49  P.  314,  37  L.  R.  A.  509. 

Billiard  tables:  This  section,  as  limited  by  Const. 
VII,  2,  applies  only  to  proprietors  or  keepers  of 
billiard  tables  who  are  using  the  same  in  doing 
business  as  that  term  is  employed  in  the  constitu- 
tion. But  those  who  keep  billiard  tables  as  an  in- 
cidental advantage  or  adjunct  to  another  business 
must  pay  the  license.  Re  Gale  (1908)  14  I.  761, 
95  P.  679. 

Club  tables:  It  is  not  necessary  to  take  out  a 
license  in  order  to  maintain  a  pool  or  billiard  table 
in  a  club  or  lodge  room  except  in  places  which  are 
open   to  the  general  public.     O.  A.   G.   '15-16,  p.  45. 


CHAPTER  135. 

LICENSE  TAX  OF  EXPRESS  COMPANIES. 

135:1.  Express  company  denned.  Any  person  or  persons,  joint 
stock  company,  or  corporation,  wherever  organized  or  incorporated,  when 
engaged  in  the  business  of  conveying  to,  from,  or  through  this  state,  or 
any  part  thereof,  money,  packages,  gold,  silverplate,  merchandise,  or  other 
articles,  by  express,  not  including  the  ordinary  manner  of  transportation 
customarily  designated  as  freight,  shall  be  deemed  to  be  an  express  com- 
pany.    ['11,  c.  207,  §  3,  p.  678.] 

Hist.     '11,   c.   207,   §  3,  p.   678. 

Cross  ref.  Express  corporation  for  public  utility 
purposes  defined:      106:12. 

135:2.  License  tax  payable  to  state  treasurer.  Every  express  com- 
pany or  express  corporation  doing  business  in  this  state  shall  pay  to  the 
state  of  Idaho  a  license  of  3  per  centum  upon  the  gross  receipts  of  such 
company  or  corporation  received  in  this  state,  which  license  shall  be  paid 
annually  by  such  company  or  corporation  to  the  treasurer  of  this  state. 
['11,  c.  207,  part  of  §  1,  p.  677.] 

Hist.     '11,  c.   207,   part  of  §  1,  p.   677. 

Applicable  to  intrastate  business  only:  Under 
Const.  VII,  2,  the  legislature  is  authorized  to  im- 
pose a  license  tax  upon  persons  and  corporations 
doing    business    in    this    state.      The    phrase    "doing 

135:3.  Annual  statement:  Mandatory  return.  For  the  purpose  of 
ascertaining  the  amount  of  the  license  it  shall  be  the  duty  of  the  presi- 
dent, secretary  and  treasurer,  or  such  of  them  as  reside  in  this  state,  or  if 
none  of  said  officers  reside  in  this  state,  then  of  the  general  manager  or 
other  officer  or  agent  of  such  company  or  corporation  having  general  con- 
trol, management  or  supervision  of  its  business  within  this  state,  to  trans- 
mit to  the  state  treasurer,  on  or  before  the  1st  day  of  March  of  each  year, 
a  statement,  under  oath,  of  the  gross  receipts  of  said  company  or  corpora- 
tion for  business  transacted  within  this  state  during  the  preceding  year, 
ending  December  31  of  said  year. 

Hist.  '11,  c.  207,  part  of  §  1,  p.  677  ;  "license" 
for   "same." 

135:4.  Same:  Directory  requirements.  In  addition  to  the  state- 
ment of  gross  receipts  required  by  the  provisions  of  the  preceding  section, 
such  statement  shall  also  contain  the  following  facts : 


business  in  this  state"  applies  only  to  local  or  intra- 
state business  as  distinguished  from  interstate  busi- 
ness. N.  P.  Ry.  Co.  v.  Gifford  (1913)  25  I.  196, 
136  P.   1131. 
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1.  The  name  of  the  company. 

2.  The  nature  of  the  company,  whether  a  person  or  persons,  company 
or  corporation,  and  under  the  laws  of  what  state  or  country  it  was 
organized. 

3.  The  location  of  the  principal  office  of  such  business  or  company. 

4.  The  name,  post  office  address  and  place  of  residence  of  the  presi- 
dent, secretary,  treasurer,  superintendent,  and  general  manager. 

5.  The  name,  post  office  address  and  place  of  residence  of  the  chief 
officer  or  managing  agent  of  the  company  or  business  in  this  state.  ['11, 
c.  207,  §  4,  p.  678.] 

Hist.     '11,  c.   207,    §  4,  p.   678. 

135:5.  Penalty  for  failure  of  company  to  pay  tax  or  make  state- 
ment: Duties  of  officers.  If  such  company  or  corporation  shall  fail  to 
make  the  statement  required  by  section  3  of  this  chapter,  or  to  pay  any 
such  license,  for  the  period  of  30  days  from  and  after  the  date  such  state- 
ment is  required  by  this  chapter  to  be  made,  or  after  such  license  is  due 
and  payable,  as  herein  provided,  the  amount  thereof,  with  the  addition  of 
10  per  centum  thereon  for  such  failure  shall  be  collected  of  such  company 
or  corporation  for  the  use  of  the  state,  and  the  same  is  hereby  declared  to 
be  and  is  made  a  debt  due  and  owing  from  such  company  or  corporation 
to  the  state  of  Idaho,  and  the  attorney  general  of  the  state,  or  prosecuting 
attorney  of  the  proper  county,  shall  commence  and  prosecute  to  final  deter- 
mination in  any  court  of  competent  jurisdiction,  an  action  at  law  to  collect 
the  same,  and  to  that  end  and  to  make  this  chapter  more  effective,  the  said 
attorney  general,  or  prosecuting  attorney,  as  the  case  may  be,  or  both, 
shall  have  the  same  power  and  authority  to  call  before  him  or  them  officers 
or  agents  of  such  delinquent  company  or  corporation  and  other  witnesses 
for  examination  bearing  upon  the  earnings  of  such  company  or  corpora- 
tion, the  same  as  may  now  be  done  by  prosecuting  attorneys  of  the  state 
of  Idaho  in  criminal  matters ;  and  it  is  hereby  made  the  duty  of  the  state 
treasurer  to  give  notice  to  the  attorney  general  of  such  failure  to  file  such 
statement  or  to  pay  such  license  within  10  days  from  and  after  the  expira- 
tion of  the  said  30  days  hereinabove  mentioned. 

Hist.      '11,   c.   207,   part  of  §  1,   p.   677;   "prosecut- 
ing attorney"   for  "county   attorney." 

135:6.      Penalty   for   failure   of   officer  to   make   statement.      If   any 

officer  or  agent  of  an  express  company  as  defined  in  this  chapter  shall  fail, 
neglect  or  refuse  to  make  and  file  such  annual  statement  of  the  gross  re- 
ceipts of  the  company  or  corporation  of  which  he  is  such  officer  or  agent, 
for  30  days  after  the  1st  day  of  March  in  each  year,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  punished 
by  a  fine  of  not  less  than  $500  nor  more  than  $100,  or  by  imprisonment 
in  the  county  jail  not  less  than  30  days  nor  more  than  six  months,  or  by 
both  fine  and  imprisonment,  in  the  discretion  of  the  court ;  and  the  prose- 
cuting attorney  of  the  proper  county  shall  commence  and  prosecute  to 
final  determination  in  any  court  of  competent  jurisdiction  an  action  at  law 
to  enforce  this  penalty. 

Hist.      '11,    c.    207,    §2,    p.    678;   "an   express  com-        "prosecuting   attorney"    for    "county    attorney";    "to 
pany  as  defined  in  this  chapter"  for  "any  company        be"   omitted  before    "guilty." 
or  corporation  mentioned  in  section    1  of  this  act"  ; 

CHAPTER  136. 
TAXATION  OF  PROFITS  OF  MINES. 

Note:     This  chapter  was  not  repealed  by  the  tax  acts:     '12,  c.  8,  §  31,  proviso,  p.  45;  '13,  c.  58, 
§  212,  proviso,  p.  244. 

§  1863.  Valuation  of  mines  for  taxation.  All  mines  and  mining 
claims,  both  placer  and  rock  in  place,  containing  or  bearing  gold,  silver, 
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copper,  lead,  coal  or  other  valuable  mineral  or  metal  deposits,  after  pur- 
chase thereof  from  the  United  States,  shall  be  taxed  at  the  price  paid  the 
United  States  therefor,  unless  the  surface  ground,  or  some  part  thereof, 
of  said  mine  or  mining  claim  is  used  for  other  than  mining  purposes,  and 
has  a  separate  and  independent  value  for  such  other  purposes,  in  which 
case  said  surface  ground,  or  any  part  thereof  so  used  for  other  than 
mining  purposes,  shall  be  taxed  at  its  value  for  such  other  purposes,  and 
all  machinery  used  in  mining,  and  all  property  and  surface  improvements 
upon  mines  or  mining  claims,  which  have  a  value  separate  and  independent 
of  such  mines  or  mining  claims,  and  the  net  annual  proceeds  of  all  mines 
and  mining  claims  shall  be  taxed :  Provided,  That  nothing  in  this  chapter 
contained  must  be  construed  so  as  to  exempt  from  taxation  improvements, 
buildings,  erections,  structures  or  machinery  placed  upon  any  mining 
claim,  or  used  in  connection  therewith.   [  R.  C.  §  1863.] 

Hist.      '03,    p.    4,    §  1,    and    last    sentence  of    §  8,  Constitutionality:      The   method   of   taxing  mining 

compiled  and  reenacted  R.  C.   §  1863.  property   prescribed   in   this  chapter  is   not  violative 

Cross  ref.  Mining  claims  not  patented  exempt  °f  Const  VII  2,  3  5,  8.  Hanley  v.  Fed.  M.  &  S. 
from   taxation:      133:4m.  Co-    <1916)   285  F-    '69- 

§  1864.  Net  profits  defined.  The  term  "net  profits,"  as  employed  in 
this  chapter,  means  the  amount  of  money  received  from  the  mining  of  said 
metals  or  minerals  from  said  mine  or  mining  claim,  after  the  deduction 
of  the  actual  expenditure  of  money  and  labor  in  and  about  extracting  the 
metals  and  minerals  from  the  mine  or  mining  claim,  and  transporting  the 
same  to  the  mill,  concentrator  or  reduction  works,  and  the  reduction  there- 
of, and  the  conversion  of  the  same  into  money,  or  its  equivalent,  and  also 
the  deduction  of  all  moneys  expended  for  necessary  labor,  machinery  and 
supplies  needed  and  used  in  the  mining  operations,  for  the  improvements 
necessary  in  and  about  the  mine  or  mining  claim,  for  reducing  ores,  for 
the  construction  of  the  mills  and  reduction  works  used  and  operated  in 
connection  with  the  mine  or  mining  claim,  for  transporting  the  ore,  and 
for  extracting  the  metals  and  minerals  therefrom ;  but  the  money  invested 
in  the  mine,  or  improvements  made  during  any  year  except  the  year  im- 
mediately preceding  such  statement,  must  not  be  included  therein.  Such 
expenditures  do  not  include  the  salaries,  or  any  portion  thereof,  of  any 
person  or  officers  not  actually  engaged  in  the  working  of  the  mine,  or  per- 
sonally superintending  the  management  thereof.     ['03.  p.  4,  §  4.] 

Hist.      '03,    p.    4,    §  4,    reenacted  R.    C.    §  1864. 
Cited:      Hanley   v.    Fed.    M.    &    S.    Co.    (1916)    235 
P.   769. 

§  1865.  Statement  of  net  profits.  Every  person,  corporation  or  as- 
sociation engaged  in  mining  upon  any  quartz  vein  or  lode,  or  placer  mining 
claim,  containing  gold,  silver,  copper,  lead,  coal  or  other  precious  and 
valuable  minerals  or  metals,  or  mineral  or  metal  deposits,  must,  between 
the  1st  day  of  January  and  the  1st  day  of  May  in  each  year,  make  out  a 
statement  of  the  net  profits  derived  from  the  mining  of  said  metals  or 
minerals,  from  each  mine  or  mining  claim  owned  or  worked  by  such  per- 
son, or  from  each  group  of  mines  or  mining  claims  worked  by  a  common 
system  of  development,  during  the  year  preceding  the  1st  day  of  January. 
Such  statement  must  be  verified  by  the  oath  of  such  person,  or  superin- 
tendent or  managing  agent  of  such  corporation  or  association,  who  must 
deliver  the  same  to  the  assessor  of  the  county  in  which  such  mines  are 
situated.    ['03,  p.  4,  §  2.] 

Hist.      '03,   p.   4,   §  2,   reenacted  R.   C    §  1865. 
Cited:     Hanley  v.  Fed.   M.   &   S.   Co.    (1916)    235 
P.   769. 

§  1866.  Statement  as  to  entire  group.  Where  the  same  person  or 
company  or  association  is  operating  two  or  more  mining  claims  under  one 
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general  system  of  mining  or  development,  the  product  of  which  group  of 
mines  is  mingled  and  treated  as  one  mining  operation,  the  statement  of 
the  owner  provided  herein  to  be  made,  and  the  assessment  provided  herein 
to  be  made  by  the  assessor,  shall  be  made  as  to  such  entire  group,  and  need 
not  be  made  as  to  each  particular  mining  claim  constituting  said  group. 
['03,  p.  4,  §  5.] 

Hist.      '03,   p.    4,    §  5,    reenacted  R.   C.    §  1866. 

Cited:     Hanley   v.   Fed.   M.   &   S.   Co.    (1916)    235  F.  769. 

§  1867.  False  statements  constitute  perjury.  If  any  one  herein  re- 
quired to  make  a  statement  shall  knowingly  and  wilfully  swear  to  any 
false  statement  contained  therein,  then  such  person  shall  be  guilty  of  per- 
jury, and  shall  be  prosecuted  and  punished  as  provided  for  in  other  cases 
of  perjury.     ['03,  p.  4,  §  10.] 

Hist.     '03,  p.   4,   §  10,  reenacted  R.  C.   §  1867.  Cited:      Hanley   v.    Fed.    M.    &    S.    Co.    (1916)    235 

Cross   ref.     Punishment  for  perjury:      §  6486.  F.   769. 

§  1868.      Examination  of  books:      Penalty  for  false  statement.      The 

assessor,  after  such  statement  has  been  rendered,  shall  have  the  right  to 
examine  the  books  and  accounts  of  any  person,  corporation  or  association 
engaged  in  mining  as  mentioned  in  this  chapter,  in  order  to  verify  the 
statement  made  by  such  person,  corporation  or  association,  and  if  from 
such  examination  he  finds  such  statement  false,  he  must  assess  the  net  pro- 
ceeds in  the  same  manner  as  if  no  statement  had  been  made  and  delivered, 
by  making  an  estimate  from  the  best  sources  within  his  reach,  and  if  satis- 
fied that  the  false  statement  was  intentionally  so  made,  he  shall  add  as  a 
penalty  therefor,  to  the  amount  of  the  net  proceeds  so  found,  50  per  cent 
thereof,  which  amount  thus  increased  shall  constitute  the  sum  upon  which 
the  taxes  must  be  levied  and  collected,  and  such  assessment  shall  be  bind-  • 

ing,  effectual  and  lawful,  and  the  value  so  fixed  by  the  assessor  shall  not  be 
reduced  by  the  county  board  of  equalization.     ['03,  p.  4,  §  8.] 

Hist.      '03,    p.    4,    §8,    reenacted    R.    C.    part    of  Cited:      Hanley   v.   Fed.   M.   &    S.   Co.    (1916)    235 

§  1868.  F.  769. 

§  1868a.      Same:      Confidential  information :      Penalty  for  disclosure. 

All  information  derived  from  any  examination  of  the  books  and  accounts 
made  pursuant  to  this  chapter  by  the  assessor,  or  any  one  acting  for  him 
or  representing  him,  shall  be  deemed  to  be  and  held  as  confidential  com- 
munications not  to  be  communicated  to  any  other  person  by  the  person 
making  such  examination,  or  any  one  to  whom  the  knowledge  of  such 
examination  or  facts  therein  disclosed  shall  come,  except  when  it  becomes 
necessary  as  a  part  of  the  performance  of  the  public  duty  of  such  person 
to  disclose  the  same  in  any  proceeding  affecting  the  validity  of  said  assess- 
ment or  taxation,  or  for  the  prosecution  for  perjury  of  the  person  required 
to  make  the  statement  mentioned  in  this  chapter.  Any  person  or  officer 
making  such  disclosure  or  violating  such  confidence,  except  as  herein  pro- 
vided, shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  thereof  shall 
be  removed  from  office  and  punished  as  in  case  of  other  felonies.  [R.  C. 
part  of  §  1868.] 

Hist.     '03,  p.  4,  §8;  am.  R.  C.  part  of  §  1868.  Cited:      Hanley   v.   Fed.   M.   &   S.   Co.    (1916)    235 

Cross   ref.     Punishment  for  felony:      §6312.  F.  769. 

§  1869.  Assessment  without  statement.  If  any  person,  corporation 
or  association,  engaged  in  mining  as  mentioned  in  this  chapter,  refuses  or 
neglects  to  make  and  deliver  to  the  assessor  of  the  county  where  the  mines 
are  located,  the  statement  mentioned  in  this  chapter,  such  assessor  must 
list  the  property  and  assess,  according  to  his  knowledge  and  information, 
the  amount  of  said  tax  in  the  manner  provided  by  the  law  for  the  assess- 
ment of  other  property  where  no  statement  is  furnished.     ['03,  p.  4,  §  7.] 

Hist.     '03,  p.  4,  §  7,  reenacted  R.  C.  §  1869. 
Cited:     Hanley   v.   Fed.   M.    &    S.   Co.    (1916)    235 
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§  1870.  Assessment  book.  The  assessor  must  prepare  at  the  time 
of  the  preparation  of  the  general  assessment  book,  another  assessment 
book  called  the  assessment  book  of  the  net  profits  of  mines,  alphabetically 
arranged,  in  which  must  be  listed  the  net  profits  of  all  the  mines  in  his 
county,  and  in  which  must  be  specified  in  separate  columns  and  under 
appropriate  heads: 

1.  The  name  of  the  owner  or  owners  of  the  mines. 

2.  The  name,  description  and  location  of  the  mine. 

3.  The  number  of  tons  extracted  during  the  year. 

4.  The  gross  yield  or  value  in  dollars  and  cents. 

5.  The  actual  cost  of  extracting  the  same  from  the  mine. 

6.  The  actual  cost  of  transportation  to  the  place  of  reduction  or  sale. 

7.  The  actual  cost  of  reduction  or  sale. 

8.  The  cost  of  construction  of  betterments  and  repair  of  mines  and 
reduction  works  during  the  year. 

9.  The  net  profits  in  dollars. 

10.     The  total  amount  of  taxes.     ['03,  p.  4,  §  3.] 

Hist.     '03,   p.  4,  §  3,  reenacted  R.  C.  §  1870. 
Cited:      Hanley   v.    Fed.    M.    &    S.    Co.    (1916)    235 
P.   769. 

§  1871.  General  duties  of  officers.  The  duties  of  the  assessor, 
county  auditor,  state  board  of  equalization  and  the  county  board  of  equali- 
zation, as  to  the  assessment  of  the  net  profits  of  mines,  the  statements  and 
returns  to  be  made,  the  equalization  thereof,  and  other  official  acts,  are  the 
same  as  those  provided  by  the  laws  of  this  state  for  the  assessment  of 
other  property.     ['03,  p.  4,  §  6.] 

Hist.      '03,  p.   4,   §  6,  reenacted  R.   C.   §  1871. 
Cited:      Hanley   v.   Fed.    M.    &    S.    Co.    (1916)    235 
P.   769. 

§  1872.  Collection  of  tax  lien.  The  tax  mentioned  in  the  preceding 
sections  must  be  collected,  and  payment  thereof  enforced,  as  the  collection 
and  enforcement  of  other  taxes  are  provided  for,  and  every  such  tax  is  a 
lien  upon  the  mine  or  mining  claim  from  which  the  ores  or  minerals  are 
extracted,  which  lien  attaches  on  the  second  Monday  of  January  of  each 
year,  and  the  sale  thereof  for  delinquent  taxes  may  be  made  as  provided 
for  the  sale  of  real  estate  for  delinquent  taxes.     ['03,  p.  4,  §  9.] 

Hist.     '03,  p.  4,  §  9,  reenacted  R.  C.   §  1872.  tenants  in  common  in  mining  property  may  be  sep- 

Cross  ref.     Assessment  of  undivided  interest:   133:        arately   assessed   and    separately   sold   for  delinquent 

.r  taxes.      Hanley   v.   Fed.   M.    &    S.   Co.    (1916)    235   F. 

769. 
Separate    assessment    of    cotenants:      Interests    of 

CHAPTER  137. 
TRANSFER  TAX  ON  SUCCESSIONS,  LEGACIES  AND  DEVISES. 

Note:     This  chapter  was  not  repealed  by  the  tax  acts:     '12,  c.  8,  §  31,  proviso,  p.  45;  '13,  c.  58, 
§  212,  proviso,  p.  244. 

§  1873.  Transfers  subject  to  tax.  All  property  which  shall  pass,  by 
will  or  by  the  intestate  laws  of  this  state,  from  any  person  who  may  die 
seized  or  possessed  of  the  same  while  a  resident  of  this  state,  or  if  such 
decedent  was  not  a  resident  of  this  state  at  the  time  of  death,  which  prop- 
erty, or  any  part  thereof,  shall  be  within  this  state,  or  any  interest  therein, 
or  income  therefrom,  which  shall  be  transferred  by  deed,  grant,  sale  or 
gift,  made  in  contemplation  of  the  death  of  the  grantor,  vendor  or  bar- 
gainor, or  intended  to  take  effect  in  possession  or  enjoyment  after  such 
death,  to  any  person  or  persons,  or  to  any  body  politic  or  corporate,  in 
trust  or  otherwise,  or  by  reason  whereof  any  person  or  body  politic  or 
corporate  shall  become  beneficially  entitled,  in  possession  or  expectancy, 
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to  any  property,  or  to  the  income  thereof,  shall  be  and  is  subject  to  a  tax 
hereinafter  provided  for,  to  be  paid  to  the  treasurer  of  the  proper  county, 
as  hereinafter  directed  for  the  benefit  of  the  general  fund  of  this  state,  to 
be  used  for  all  the  purposes  for  which  said  fund  is  available.  And  the 
county  treasurer  shall,  upon  the  receipt  of  said  tax,  pay  the  same  to  the 
state  treasurer  and  take  duplicate  receipts  thereof,  one  of  which  the  county 
treasurer  shall  retain,  and  transmit  the  other  to  the  state  auditor,  and 
receive  from  him  credit  for  the  amount  thereof  on  his  account ;  and  such 
tax  shall  be  and  remain  a  lien  upon  the  property  passed  or  transferred 
until  paid,,  and  the  person  to  whom  the  property  passes  or  is  transferred, 
and  all  administrators,  executors  and  trustees  of  every  estate  so  trans- 
ferred or  passed,  shall  be  liable  for  any  and  all  such  taxes  until  the  same 
Lshall  have  been  paid  as  hereinafter  directed.  The  tax  so  imposed  shall 
be  upon  the  market  value  of  such  property  at  the  rates  hereinafter  pre- 
scribed, and  only  upon  the  excess  over  the  exemptions  hereinafter  granted. 
['07,  p.  558,  §  1.] 

Hist.     '07,  p.   558,   §  1,  reenacted  R.  C.   §  1873. 
Comp.  leg. — Cal.     Similar:     Henning's  Gen.  Laws 
138,    §  1. 

Cross  ref.  Settlements  of  county  treasurer:   §  1894. 

Community  property:  The  one-half  interest  which 
the  wife  receives  from  the  community  property  upon 
the  death  of  her  husband  comes  to  her  in  her  own 
right  by  reason  of  the  death  of  the  community 
agent  and  her  survival  of  the  dissolution  of  the 
community  partnership.  Kohny  v.  Dunbar  (1912) 
21  I.  258,  121  P.  544,  Ann.  Cas.  1913D  492,  39  L. 
R.   A.    (N.    S.)    1107. 

The  wife  is  not  liable  under  this  section  upon  the 
death  of  her  husband  to  pay  an  inheritance  tax  on 
her  one-half  of  the  community  property,  for  the 
reason  that  the  property  does  not  pass  to  her  by 
will  or  by  the  intestate  laws  of  this  state.     lb. 

Character  of  tax:  Situs  of  property:  An  inheri- 
tance or  succession  tax  is  not  a  tax  upon  property, 
but  it  is  a  bonus  in  the  nature  of  an  excise  or  duty 
exacted  by  the  state  for  the  privilege  granted  by 
its  laws  of  inheriting  or  succeeding  to  property  on 
the  death  of  the  owner.  The  location  of  the  prop- 
erty is  material  only  when  it  invests  the  state  with 
jurisdiction  to  control  the  right  to  make  the  trans- 
fer by  inheritance  or  succession.  (Sullivan,  C.  J. 
dissents)   S.  v.  Dunlap  (1916)   28  I.  784,  156  P.  1141. 

The  words  "property  which  shall  pass  by  will" 
are  limited  by  the  words  "or  the  intestate  laws  of 
this  state,"  and  the  tax  is  not  payable  because  the 
owner  of  the  property  died  testate  if  it  would  not 
be  payable  had  he  died  intestate.  The  right  to  col- 
lect the  tax,  in  either  event,  is  dependent  upon  the 
jurisdiction   of  the   state   over  the   transfer. 

§  1874.  Appointment  deemed  a  taxable  transfer.  Whenever  any 
person  or  corporation  shall  exercise  a  power  of  appointment  derived  from 
any  disposition  of  property  made  either  before  or  after  the  passage  of  this 
chapter,  such  appointment  when  made  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  this  chapter  in  the  same  manner  as  though  the 
property  to  which  such  appointment  relates  belonged  absolutely  to  the 
donee  of  such  power,  and  had  been  bequeathed  or  devised  by  such  donee 
by  will ;  and  whenever  any  person  or  corporation  possessing  such  a  power 
of  appointment  so  derived  shall  omit  or  fail  to  exercise  the  same  within 
the  time  provided  therefor,  in  whole  or  in  part,  a  transfer  taxable  under 
the  provisions  of  this  chapter  shall  be  deemed  to  take  place  to  the  extent 
of  such  omission  or  failure,  in  the  same  manner  as  though  the  person  or 
corporations  thereby  becoming  entitled  to  the  possession  or  enjoyment  of 
the  property  to  which  such  power  related  had  succeeded  thereto  by  a  will 
of  the  donee  of  the  power  failing  to  exercise  such  power,  taking  effect  at 
the  time  of  such  omission  or  failure.     ['07,  p.  558,  §  2.] 

'07,  p.  558,  §  2,  reenacted  R.  C.  §  1874. 

Same :      Henning's   Gen.   Laws, 


Right  to  collect  tax  limited:  This  section  limits 
the  right  to  collect  transfer  tax  upon  inheritance 
to  cases  where  property  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state,  from  any  person  who 
may  die  seized  or  possessed  of  the  same  while  a 
resident  of  Idaho,  or  if  such  decedent  was  a  non- 
resident at  the  time  of  his  death,  which  property, 
or  some  part  thereof,  shall  be  within  this  state. 
(Sullivan,  C.  J.  dissents)  S.  v.  Dunlap  (1916)  28  I. 
784,  156  P.  1141. 

Shares  of  stock:  Shares  of  stock  in  a  corpora- 
tion are  personal  property  and  descend  according 
to  the  laws  of  the  state  which  was  the  domicile  of 
the  owner  at  the  time  of  his  death,  and  the  certifi- 
cates of  shares  of  corporate  stock,  which  constitute 
evidence  of  ownership,  are  transferred  according 
to  the  laws  of  the  state  wherein  the  corporation 
was  organized.  S.  v.  Dunlap  (1916)  28  I.  784, 
156  P.   1141. 

On  the  death  in  New  York  of  one  owning  shares 
in  a  foreign  corporation  which  is  the  owner  of  a 
railroad  passing  through  Idaho,  this  state  is  without 
right  to  exact  an  inheritance  tax  on  the  value  of 
buch   shares.     lb. 

It  was  not  the  intention  of  the  legislature  in  the 
enactment  of  this  chapter  to  permit  any  property 
within  the  state  of  Idaho,  subject  to  such  transfer 
or  succession  tax,  to  escape  the  payment  thereof 
simply  by  protecting  the  title  to  such  property  be- 
hind any  number  of  screens  in  the  way  of  share- 
holding corporations,  as  might  be  devised  by  astute 
persons,  attorneys  or  corporations  seeking  to  evade 
the  payment  of  such  tax.  (Dis.  op.,  Sullivan,  C.  J.) 
lb. 
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§  1875.  Rate  of  tax.  When  the  property  or  any  beneficial  interest 
therein  so  passed  or  transferred  exceeds  in  value  the  exemption  hereinafter 
specified,  and  shall  not  exceed  in  value  $25,000,  the  tax  hereby  imposed 
shall  be: 

1.  Where  the  person  or  persons  entitled  to  any  beneficial  interest  in 
such  property  shall  be  the  husband,  wife,  lineal  issue,  lineal  ancestor  of 
the  decedent,  or  any  child  adopted  as  such  in  conformity  with  the  laws  of 
this  state,  or  any  child  to  whom  such  decedent,  for  not  less  than  10  years 
prior  to  such  transfer,  stood  in  the  mutually  acknowledged  relation  of  a 
parent :  Provided,  however,  Such  relationship  began  at  or  before  the  child's 
15th  birthday,  and  was  continuous  for  said  10  years  thereafter,  or  any 
lineal  issue  of  such  adopted  or  mutually  acknowledged  child,  at  the  rate  of 
1  per  centum  of  the  clear  value  of  such  interest  in  such  property. 

2.  Where  the  person  or  persons  entitled  to  any  beneficial  interest  in 
such  property  shall  be  the  brother  or  sister,  or  a  descendant  of  a  brother 
or  sister,  of  the  decedent,  a  wife  or  widow  of  a  son,  or  the  husband  of  a 
daughter  of  the  decedent,  at  the  rate  of  114  per  centum  of  the  clear  value 
of  such  interest  in  such  property. 

3.  Where  the  person  or  persons  entitled  to  any  beneficial  interest  in 
such  property  shall  be  the  brother  or  sister  of  the  father  or  mother,  or  a 
descendant  of  a  brother  or  sister  of  the  father  or  mother  of  the  decedent, 
at  the  rate  of  3  per  centum  of  the  clear  value  of  such  interest  in  such 
property. 

4.  Where  the  person  or  persons  entitled  to  any  beneficial  interest  in 
such  property  shall  be  the  brother  or  sister  of  the  grandfather  or  grand- 
mother, or  a  descendant  of  the  brother  or  sister  of  the  grandfather  or 
grandmother  of  the  decedent,  at  the  rate  of  4  per  centum  of  the  clear  value 
of  such  interest  in  such  property. 

5.  Where  the  person  or  persons  entitled  to  any  beneficial  interest  in 
such  property  shall  be  in  any  other  degree  of  collateral  consanguinity  than 
is  hereinbefore  stated,  or  shall  be  a  stranger  in  blood  to  the  decedent,  or 
shall  be  a  body  politic  or  corporate,  at  the  rate  of  5  per  centum  of  the  clear 
value  of  such  interest  in  such  property.     ['07,  p.  558,  §  3.] 

Hist.     '07,  p.  558,  §  3,  reenacted  R.  C.   §  1875. 

Comp.    leg. — Cal.      Same:      Henning's   Gen.    Laws, 

139,   §  2. 

§  1876.  Same.  The  foregoing  rates  in  the  preceding  section  are  for 
convenience  termed  the  primary  rates.  When  the  market  value  of  such 
property  or  interest  exceeds  $25,000  the  rates  of  tax  upon  such  excess 
shall  be  as  follows : 

1.  Upon  all  in  excess  of  $25,000  and  up  to  $50,000,  one  and  one-half 
times  the  primary  rates. 

2.  Upon  all  in  excess  of  $50,000  and  up  to  $100,000,  two  times  the 
primary  rates. 

3.  Upon  all  in  excess  of  $100,000  and  up  to  $500,000,  two  and  one-half 
times  the  primary  rates. 

4.  Upon  all  in  excess  of  $500,000,  three  times  the  primary  rates. 
['07,  p.  558,  §  4.] 

Hist.     '07,  p.  558,   §  4,  reenacted  R.  C.  §  1876. 
Comp.  leg. — Cal.     Similar :     Henning's  Gen.  Laws, 
139,    §  3. 

§  1877.  Exemptions.  The  following  exemptions  from  the  tax  are 
hereby  allowed: 

1.  All  property  transferred  to  societies,  corporations  and  institutions 
now  or  hereafter  exempted  by  law  from  taxation,  or  to  any  public  cor- 
porations, or  to  any  society,  corporation,  institution  or  association  of  per- 
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sons  engaged  in  or  devoted  to  any  charitable,  benevolent,  educational, 
public  or  other  like  work  (pecuniary  profit  not  being  its  object  or  purpose) , 
or  to  any  person,  society,  corporation,  institution  or  association  of  persons 
in  trust  for  or  to  be  devoted  to  any  charitable,  benevolent,  educational  or 
public  purpose,  by  reason  whereof  any  such  person  or  corporation  shall 
become  beneficially  entitled,  in  possession  or  expectancy,  to  any  such  prop- 
erty or  to  the  income  thereof  shall  be  exempt. 

2.  Property  of  the  clear  value  of  $10,000  transferred  to  the  widow 
or  to  a  minor  child  of  the  decedent,  and  of  $4000  transferred  to  each  of 
the  other  persons  described  in  the  first  subdivision  of  section  1875  shall 
be  exempt. 

3.  Property  of  the  clear  value  of  $2000  transferred  to  each  of  the 
persons  described  in  the  second  subdivision  of  section  1875  shall  be  exempt. 

4.  Property  of  the  clear  value  of  $1500  transferred  to  each  of  the 
persons  described  in  the  third  subdivision  of  section  1875  shall  be  exempt. 

5.  Property  of  the  clear  value  of  $1000  transferred  to  each  of  the 
persons  described  in  the  fourth  subdivision  of  section  1875  shall  be  exempt. 

6.  Property  of  the  clear  value  of  $500  transferred  to  each  of  the  per- 
sons and  corporations  described  in  the  fifth  subdivision  of  section  1875 
shall  be  exempt.     ['07,  p.  558,  §  5.] 

Hist.      '07,  p.  558,   §  5,  reenacted  R.  C,  §  1877.  Cited:      Kohny    v.    Dunbar    (1912)    21    I.    258,    121 

Comp.   leg.— Cal.      Similar:    HenninR's  Gen.   Laws,         p-    r>44-    Ann-    Cas.    1913D   492,   39    L.    R.   A.    (N.   S.) 
1.40,    §  4.  U07- 

§  1878.  Tax  on  future  and  contingent  estates.  When  any  grant, 
gift,  legacy  or  succession  upon  which  a  tax  is  imposed  by  section  1873 
shall  be  an  estate,  income  or  interest  for  a  term  of  years,  or  for  life,  or 
determinable  upon  any  future  or  contingent  event,  or  shall  be  a  remainder, 
reversion  or  other  expectancy,  real  or  personal,  the  entire  property  or  fund 
by  which  such  estate,  income  or  interest  is  supported,  or  of  which  it  is 
a  part,  shall  be  appraised  immediately  after  the  death  of  the  decedent,  and 
the  market  value  thereof  determined,  in  the  manner  provided  in  section 
1886,  the  tax  prescribed  by  this  chapter  shall  be  immediately  due  and 
payable  to  the  treasurer  of  the  proper  county,  and,  together  with  the 
interest  thereon,  shall  be  and  remain  a  lien  on  said  property  until  the  same 
is  paid:  Provided,  That  the  person  or  persons,  or  body  politic  or  corpor- 
ate, beneficially  interested  in  the  property  chargeable  with  said  tax,  may 
elect  not  to  pay  the  same  until  they  shall  come  into  the  actual  possession 
or  enjoyment  of  such  property,  and  in  that  case  such  person  or  persons, 
or  body  politic  or  corporate,  shall  execute  a  bond  to  the  people  of  the  state 
of  Idaho,  in  a  penalty  of  twice  the  amount  of  the  tax  arising  upon  personal 
estate,  with  such  sureties  as  the  said  probate  court  may  approve,  condi- 
tioned for  the  payment  of  said  tax,  and  interest  thereon,  at  such  time  or 
period  as  they  or  their  representatives  may  come  into  the  actual  posses- 
sion or  enjoyment  of  such  property,  which  bond  shall  be  filed  in  the  office 
of  the  county  recorder  of  the  proper  county :  Provided  further,  That  such 
person  shall  make  a  full  and  verified  return  of  such  property  to  said  court, 
and  file  the  same  in  the  office  of  the  county  recorder  within  one  year  from 
the  death  of  the  decedent,  and  within  that  period  enter  into  such  security, 
and  renew  the  same  every  five  years.     ['07,  p.  558,  §  6.] 

Hist.     '07,  p.   558,   §  6.  reenacted  R.  C.   §  1878. 
Comp.   leg. — Cal.     Similar:   Henning's  Gen.   Laws, 
140,    85. 

§  1879.  Tax  on  devise  to  executor.  Whenever  a  decedent  appoints 
or  names  one  or  more  executors  or  trustees,  and  makes  a  bequest  or  devise 
of  property  to  them  in  lieu  of  commissions  or  allowances,  which  otherwise 
would  be  liable  to  said  tax,  or  appoints  them  his  residuary  legatees,  and 
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said  bequests,  devises  or  residuary  legacies  exceed  what  would  be  a  reason- 
able compensation  for  their  services,  such  excess  over  and  above  the  exemp- 
tions herein  provided  for  shall  be  liable  to  said  tax ;  and  the  probate  court 
in  which  the  probate  proceedings  are  pending  shall  fix  the  compensation. 
['07,  p.  558,  §  7.] 

Hist.     '07,  p.  558,   §  7,  reenacted  R.  C.  §  1879. 
Comp.  leg. — Cat.     Similar:   Henning's  Gen.   Laws, 

141,    §  6. 

§  1880.  Time  of  payment:  Extension:  Interest.  All  taxes  im- 
posed by  this  chapter,  except  as  hereinafter  provided,  shaTTbe  due  and 
payable  at  the  death  of  the  person  rendering  such  property  subject  to  such 
taxation,  and  interest  at  the  same  rate  as  is  now  provided  by  law  for 
delinquent  taxes  shall  be  charged  and  collected  thereon  for  such  time  as 
said  tax  is  not  paid :  Provided,  That  if  said  tax  is  paid  within  one  year 
from  the  accruing  thereof,  no  interest  shall  be  charged  or  collected  thereon, 
and  if  said  tax  is  paid  within  six  months  from  the  accruing  thereof,  a 
discount  of  5  per  centum  shall  be  allowed  and  deducted  from  said  tax: 
Provided  further,  That  if,  by  reason  of  claims  made  upon  the  estate,  neces- 
sary litigation  or  other  unavoidable  cause  of  delay,  the  estate  of  the  de- 
cedent or  any  part  thereof  can  not  be  settled  up  at  the  end  of  the  year 
from  his  or  her  decease,  the  probate  court,  or  the  judge  thereof,  may  make 
necessary  extensions  of  time  for  the  payment  of  such  taxes,  but  no  single 
extension  shall  exceed  one  year,  and  in  such  cases  only  6  per  centum  per 
annum  shall  be  charged  upon  the  said  tax  from  the  death  of  the  decedent 
to  the  expiration  of  the  period  for  which  the  extension  of  time  was  granted, 
after  which  interest  at  the  same  rate  as  is  now  provided  by  law  for  delin- 
quent taxes  shall  be  charged ;  and  in  all  such  cases  the  tax  on  real  estate 
shall  remain  a  lien  on  the  real  estate  on  which  the  same  is  chargeable  until 
paid,  and  the  executors,  administrators  or  trustees  shall  give  a  bond,  to 
the  people  of  the  state  of  Idaho,  in  a  penalty  of  three  times  the  amount 
of  the  said  tax,  with  such  sureties  as  the  probate  judge  of  the  proper 
county  may  approve,  conditioned  for  the  payment  of  said  tax  and  interest 
thereon  at  the  expiration  of  such  period,  which  bond  shall  be  filed  in  the 
office  of  said  probate  judge.     ['07,  p.  558,  §  8.] 

Hist.     '07,  p.  558,  §  8,  reenacted  R.  C.  §  1880. 
Comp.   leg. — Cal.     See  Henning's   Gen.   Laws,   141, 

§7. 

§  1881.  Collection  of  tax  by  administrator.  Any  administrator, 
executor  or  trustee  having  in  charge  or  trust  any  legacy  or  property  for 
distribution,  subject  to  the  said  tax,  shall  deduct  the  tax  therefrom,  or  if 
the  legacy  or  property  be  not  money,  he  shall  collect  the  tax  thereon,  upon 
the  market  value  thereof,  from  the  legatee  or  person  entitled  to  such  prop- 
erty, and  he  shall  not  deliver,  or  be  compelled  to  deliver,  any  specific  legacy 
or  property  subject  to  tax  to  any  person  until  he  shall  have  collected  the 
tax  thereon ;  and  whenever  any  such  legacy  shall  be  charged  upon,  or  pay- 
able out  of,  real  estate,  the  executor,  administrator  or  trustee  shall  collect 
said  tax  from  the  distributee  thereof,  and  the  same  shall  remain  a  charge 
on  such  real  estate  until  paid ;  if,  however,  such  legacy  be  given  in  money 
to  any  person  for  a  limited  period,  the  executor,  administrator  or  trustee 
shall  retain  the  tax  upon  the  whole  amount ;  but  if  it  be  not  in  money  he 
shall  make  application  to  the  probate  court  to  make  an  apportionment,  if 
the  case  requires  it,  of  the  sum  to  be  paid  into  his  hands  by  such  legatees, 
and  for  such  further  order  relative  thereto  as  the  case  may  require.  ['07 
p.  558,  §  9.] 

Hist.     '07,  p.  558,  §  9,  reenacted  R.  C.   §  1881. 
Comp.  leg. — Cal.     Similar:    Henning's  Gen.   Laws, 

141,   §  9. 
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§  1882.  Sale  of  property  to  pay  tax.  All  executors,  administrators 
and  trustees  shall  have  full  power  to  sell  so  much  of  the  property  of  the 
decedent  as  will  enable  them  to  pay  said  tax,  in  the  same  manner  as  they 
may  be  enabled  by  law  to  do  for  the  payment  of  debts  of  the  estate,  and 
the  amount  of  said  tax  shall  be  paid  as  hereinafter  directed.  ['07,  p. 
558,  §  10.] 

Hist.     '07,  p.  558.  §  10,  reenacted  R.  C.  §  1882. 

i 
Comp.    leg. — CaJ.      Same:      Henning's   Gen.    Laws, 
142,    S  10. 

§  1883.  Payment  of  tax  by  administrator.  Every  sum  of  money  re- 
tained by  an  executor,  administrator  or  trustee,  or  paid  into  his  hands,  for 
any  tax  on  property,  shall  be  paid  by  him,  within  30  days  thereafter,  to 
the  treasurer  of  the  county  in  which  the  probate  proceedings  are  pending, 
and  the  said  treasurer  shall  give,  and  every  executor,  administrator  or 
trustee  shall  take,  duplicate  receipts  for  such  payment,  one  of  which  re- 
ceipts said  executor,  administrator  or  trustee  shall  immediately  send  to 
the  state  auditor,  whose  duty  it  shall  be  to  charge  the  treasurer  so  receiv- 
ing the  tax  with  the  amount  thereof,  and  said  auditor  shall  seal  said  receipt 
with  the  seal  of  his  office,  and  countersign  the  same,  and  return  it  to  the 
executor,  administrator  or  trustee,  whereupon  it  shall  be  a  proper  voucher 
in  the  settlement  of  his  accounts ;  and  an  executor,  administrator  or  trustee 
shall  not  be  entitled  to  credit  in  his  accounts,  nor  be  discharged  from  liabil- 
ity for  such  tax,  nor  shall  said  estate  be  distributed,  unless  he  shall  produce 
a  receipt  so  sealed  and  countersigned  by  the  state  auditor,  or  a  copy  thereof, 
certified  by  him,  and  file  the  same  with  the  court.     ['07,  p.  558,  §  11.] 

Hist.     '07,  p.  558,  $  11,  reenacted  R.  C.  §  1883. 
Comp.   leg. — Cal.      Similar:    Henning's   Gen.   Laws. 

141,  §  11. 

§  1884.  Refund  of  excess  tax.  Whenever  any  debts  shall  be  proven 
against  the  estate  of  a  decedent  after  the  payment  of  legacies  or  distribu- 
tion of  property  from  which  the  said  tax  has  been  deducted  or  upon  which 
it  has  been  paid,  and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next 
of  kin,  a  proportion  of  the  tax  so  deducted  or  paid  shall  be  repaid  to  him 
by  the  executor,  administrator  or  trustee,  if  the  said  tax  has  not  been 
paid  to  the  county  treasurer  or  to  the  state  auditor,  or  by  them,  if  it  has 
been  so  paid.     ['07,  p.  558,  §  12.] 

Hist.     '07,  p.  558,  §  12,  reenacted  R.  C.  §  1884. 
Comp.   leg. — Cal.      Similar:   Henning's   Gen.    Laws, 

142,  §  12. 

§  1885.  Collection  of  tax  from  nonresident  administrator.  If  a  for- 
eign executor,  administrator  or  trustee  shall  assign  or  transfer  any  stock 
or  obligations  in  this  state  standing  in  the  name  of  a  decedent,  or  in  trust 
for  a  decedent,  liable  to  any  such  tax,  the  tax  shall  be  paid  to  the  treasurer 
of  the  proper  county  on  the  transfer  thereof.  No  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution,  person  or  persons, 
having  in  possession  or  under  control  securities,  deposits  or  other  assets 
of  a  decedent,  including  the  shares  of  the  capital  stock  of,  or  other  inter- 
ests in,  the  safe  deposit  company,  trust  company,  corporation,  bank  or  other 
institution  making  the  delivery  or  transfer  herein  provided,  shall  deliver 
or  transfer  the  same  to  the  executors,  administrators  or  legal  representa-  1 

tives  of  said  decedent,  or  upon  their  order  or  request,  unless  notice  of  the 
time  and  place  of  such  intended  delivery  or  transfer  be  served  upon  the 
county  treasurer  at  least  10  days  prior  to  said  delivery  or  transfer;  nor 
shall  any  such  safe  deposit  company,  trust  company,  corporation,  bank  or 
other  institution,  person  or  persons,  deliver  or  transfer  any  securities, 
deposits  or  other  assets  of  the  estate  of  a  nonresident  decedent  including 
the  shares  of  the  capital  stock  of,  or  other  interest  in,  the  safe  deposit 
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company,  trust  company,  corporation,  bank  or  other  institution,  making 
the  delivery  or  transfer,  without  retaining  a  sufficient  portion  or  amount 
thereof  to  pay  any  tax  and  penalty  which  may  thereafter  be  assessed  on 
account  of  the  delivery  or  transfer  of  such  securities,  deposits  or  other 
assets,  including  the  shares  of  the  capital  stock  of  or  other  interests  in  the 
safe  deposit  company,  trust  company,  corporation,  bank  or  other  institu- 
tion making  the  delivery  or  transfer,  under  the  provisions  of  this  chapter, 
unless  the  county  treasurer  consents  thereto  in  writing.  And  it  shall  be 
lawful  for  the  said  county  treasurer,  personally,  or  by  representative,  to 
examine  said  securities,  deposits  or  assets  at  the  time  of  such  delivery  or 
transfer.  Failure  to  serve  such  notice  and  to  allow  such  examination,  and 
to  retain  a  sufficient  portion  or  amount  to  pay  such  tax  and  penalty  as 
herein  provided,  shall  render  said  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  person  or  persons,  liable  to  the 
payment  of  two  times  the  amount  of  the  tax  and  penalty  due  or  thereafter 
to  become  due  upon  said  securities,  deposits  or  other  assets,  including  the 
shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe  deposit  com- 
pany, trust  company,  corporation,  bank  or  other  institution,  making  the 
delivery  or  transfer;  and  the  payment  as  herein  provided  shall  be  enforced 
in  an  action  brought  in  accordance  with  the  provisions  of  section  1891  of 
this  chapter.     ['07,  p.  558,  §  13.] 

Hist.     '07,  ,p.  558,  §  13,  reenacted  R.  C.  §  1885. 
Comp.   leg. — Cal.     Similar:    Henning's  Gen.   Laws, 
142,    §  13. 

§  1886.  Appraisement  of  transfer.  When  the  value  of  any  inheri- 
tance, devise,  bequest  or  other  interest  subject  to  the  payment  of  said  tax 
is  uncertain,  the  probate  court  in  which  the  probate  proceedings  are  pend- 
ing, on  the  application  of  any  interested  party,  or  upon  its  own  motion, 
shall  appoint  some  competent  person  as  appraiser,  as  often  as  and  when- 
ever occasion  may  require,  whose  duty  it  shall  be  forthwith  to  give  such 
notice,  by  mail,  to  all  persons  known  to  have  or  claim  an  interest  in  such 
property,  and  to  such  persons  as  the  court  may  by  order  direct,  of  the  time 
and  place  at  which  he  will  appraise  such  property,  and  at  such  time  and 
place  to  appraise  the  same  and  make  a  report  thereof,  in  writing,  to  said 
court,  together  with  such  other  facts  in  relation  thereto  as  said  court  may 
by  order  require  to  be  filed  with  the  clerk  of  said  court ;  and  from  this  re- 
port the  said  court  shall,  by  order,  forthwith  assess  and  fix  the  market 
value  of  all  inheritances,  devises,  bequests  or  other  interests,  and  the  tax 
to  which  the  same  is  liable,  and  shall  immediately  cause  notice  thereof  to 
be  given,  by  mail,  to  all  parties  known  to  be  interested  therein;  and  the 
value  of  every  future  or  contingent  or  limited  estate,  income  or  interest 
shall,  for  the  purposes  of  this  chapter,  be  determined  by  the  rule,  method 
and  standard  of  mortality  and  of  value  that  are  set  forth  in  the  actuaries' 
combined  experience  tables  of  mortality  for  ascertaining  the  value  of  poli- 
cies of  life  insurance  and  annuities,  and  for  the  determination  of  the  liabili- 
ties of  life  insurance  companies,  save  that  the  rate  of  interest  to  be  as- 
sessed in  computing  the  present  value  of  all  future  interests  and  contin- 
gencies shall  be  5  per  centum  per  annum ;  and  the  insurance  commissioner 
shall,  on  the  application  of  said  court,  determine  the  value  of  such  future 
or  contingent  or  limited  estate,  income  or  interest,  upon  the  facts  contained 
in  such  report,  and  certify  the  same  to  the  court,  and  his  certificate  shall 
be  conclusive  evidence  that  the  method  of  computation  adopted  therein  is 
correct.  The  said  appraiser  shall  be  paid  by  the  county  treasurer  out  of  any 
funds  that  he  may  have  in  his  hands  on  account  of  said  tax,  on  presenta- 
tion of  a  sworn  itemized  account,  and  on  the  certificate  of  the  court,  at  the 
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rate  of  $5  per  day  for  every  day  actually  and  necessarily  employed  in  said 
appraisement,  together  with  his  actual  and  necessary  traveling  expenses. 
['07,  p.  558,  §  14.] 

Hist.     '07,  p.  558,   §  14,  reenacted  R.  C.   §  1886.  dent  has  left  an  estate  subject  to  probate  in   Idaho. 

Comp.   leg.— Cal.     Similar:   Henning's  Gen.  Laws,         (Sullivan,    J.    dissents)    S.    v.    Dunlap    (1916)    28    I. 

143,  §  14.  784,    156   P.   1141. 

Proceedings    must    be   pending:      This    section    au-  Payment  of    appraisement:      The   expenses  of    ap- 

thorizes    the    appointment    of    an    appraiser    by    the  praisement    are    payable    from    the    tax.      O.    A.    G. 

probate    court    only    in    cases    where    proceedings    to  09-10,   p.   54. 
probate   an   estate   are  pending,    or   where  the   dece- 

§  1887.  Acceptance  of  bribe  by  appraiser.  Any  appraiser  appoint- 
ed by  virtue  of  this  chapter  who  shall  take  any  fee  or  reward  from  any 
executor,  administrator,  trustee,  legatee,  next  of  kin,  or  heir  of  any  de- 
cedent, or  from  any  other  person  liable  to  pay  said  tax,  or  any  portion 
thereof,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  $250  nor  more  than  $500,  or  by 
imprisonment  in  the  county  jail  90  days,  or  by  both  such  fine  and  imprison- 
ment, and  in  addition  thereto  the  court  shall  dismiss  him  from  such  service. 
['07,  p.  558,  §  15.] 

Hist.     *07,  p.  558,  §  15,  reenacted  R.  C.  §  1887. 

Comp.  leg. — Cal.     Similar:   Henning's  Gen.  Laws, 

144,  §  15. 

§  1888.  Jurisdiction  over  estate  of  nonresident.  The  probate  court 
in  the  county  in  which  is  situate  the  real  property  of  a  decedent  who  was 
not  a  resident  of  the  state,  or  if  there  be  no  real  property,  then  in  the 
county  in  which  any  of  the  personal  property  of  such  nonresident  is  situate, 
or  in  the  county  of  which  the  decedent  was  a  resident  at  the  time  of  his 
death,  shall  have  jurisdiction  to  hear  and  determine  all  questions  in  rela- 
tion to  the  tax  arising  under  the  provisions  of  this  chapter,  except  as  here- 
inafter provided,  and  the  court  first  acquiring  jurisdiction  hereunder  shall 
retain  the  same  to  the  exclusion  of  every  other.     ['07,  p.  558,  §  16.] 

Hist.     '07,  p.  558,   §  16,  reenacted  R.  C.  §  1888. 

Comp.  leg. — Cal.     Similar:   Henning's  Gen.   Laws, 

144,    §  16. 

§  1889.  Definitions.  The  words  "estate"  and  "property"  as  used  in 
this  chapter  shall  be  taken  to  mean  the  real  and  personal  property  or  in- 
terest therein  of  the  testator,  intestate,  grantor,  bargainor,  vendor  or 
donor  passing  or  transferred  to  individual  legatees,  devisees,  heirs,  next 
of  kin,  grantees,  donees,  vendees  or  successors,  and  shall  include  all  per- 
sonal property  within  or  without  the  state.  The  word  "transfer"  as  used 
in  this  chapter  shall  be  taken  to  include  the  passing  of  property  or  any 
interest  therein,  in  possession  or  enjoyment,  present  or  future,  by  inheri- 
tance, descent,  devise,  succession,  bequest,  grant,  deed,  bargain,  sale,  gift, 
or  appointment  in  the  manner  herein  described.  The  word  "decedent"  as 
used  in  this  chapter  shall  include  the  testator,  intestate,  grantor,  bargainor, 
vendor  or  donor.     ['07,  p.  558,  §  24.] 

Hist.     '07,  p.   558,  §  24,  reenacted  R.  C.  §  1889. 

Comp.    leg. — Cal.      Same:      Henning's   Gen.    Laws, 
146,   §  28. 

§  1890.  Collection  of  delinquent  tax.  If  it  shall  appear  to  the  pro- 
bate court,  or  judge  thereof,  that  any  tax  accruing  under  this  chapter  has 
not  been  paid  according  to  law,  it  shall  issue  a  citation,,  citing  the  persons 
known  to  own  any  interest  in  or  part  of  the-  property  liable  to  the  tax,  or 
any  person  or  corporation  liable  under  the  law  for  the  payment  of  said 
tax,  to  appear  before  the  court  on  a  day  certain,  not  more  than  10  weeks 
after  the  date  of  such  citation,  and  show  cause  why  said  tax  should  not  be 
paid.  The  service  of  such  citation,  and  the  time,  manner  and  proof  thereof, 
and  the  hearing  and  determination  thereon,  and  the  enforcement  of  the 
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determination  or  decree,  shall  conform  as  near  as  may  be  to  the  provisions 
now  established  by  the  laws  of  this  state  in  similar  proceedings  in  the  pro- 
bate courts ;  and  the  clerk  of  the  court  shall,  upon  the  request  of  the  county 
attorney  or  treasurer  of  the  county,  furnish,  without  fee,  one  or  more 
transcripts  of  such  decree,  and  the  same  shall  be  docketed  and  filed  by  the 
county  recorder  of  any  county  in  the  state,  without  fee,  in  the  same  manner 
and  with  the  same  effect  as  provided  by  section  4460  of  these  codes  for 
filing  a  transcript  of  an  original  docket.     ['07,  p.  558,  §  17.] 

Hist.     '07,  p.  558,   §  17,   reenacted  R.  C.   §  1890.  Cited:       (Dis.    op.    Sullivan,    C.    J.)    S.    v.    Dunlap 

Comp.   le*.— Cal.     Similar:   Henning's  Gen.   Laws,         (1916)    28  I.   784,   806,  808,   156  P.   1141. 
144,   §  17. 

Cross    ref.      Citations   from    and    hearings   in    pro- 
bate  court:      §§  5658-70. 

§  1891.  Prosecuting  attorney  to  institute  proceedings.  Whenever 
the  treasurer  of  any  county  shall  have  reason  to  believe  that  any  tax  is 
due  and  unpaid  under  this  chapter,  after  the  refusal  or  neglect  of  the  per- 
sons interested  in  the  property  liable  to  said  tax  to  pay  the  same,  he  shall 
notify  the  prosecuting  attorney  of  the  proper  county,  in  writing,  of  such 
failure  to  pay  such  tax,  and  the  prosecuting  attorney  so  notified,  if  he  have 
probable  cause  to  believe  a  tax  is  due  and  unpaid,  shall  prosecute  the  pro- 
ceeding in  the  probate  court,  as  provided  in  the  preceding  section  for  the 
enforcement  and  collection  of  such  tax. 

Hist.      '07,    p.    558,    §  18,    reenacted    R.   ,C.    §  1891;  Comp.  leg. — Cal.     Similar:   Henning's  Gen.   Laws, 

"county    attorney"    changed    to    "prosecuting    attor-        144,   §  18. 
ney." 

§  1892.      Record  of  estates:    Entries:    Report  of  probate  judge.     The 

secretary  of  state  shall  furnish  to  each  probate  judge  a  book,  which  shall 
be  a  public  record,  and  in  which  he  shall  enter  the  name  of  every  decedent 
upon  whose  estate  an  application  has  been  made  to  the  probate  court  for 
the  issuance  of  letters  of  administration,  or  letters  testamentary,  or  an- 
cillary letters,  the  date  and  place  of  death  of  such  decedent,  the  estimated 
value  of  his  real  and  personal  property,  the  names,  places  of  residence, 
and  relationship  to  him  of  his  heirs-at-law,  the  names  and  places  of  resi- 
dence of  the  legatees  and  devisees  in  any  will  of  any  such  decedent,  the 
amount  of  each  legacy  and  the  estimated  value  of  any  real  property  devised 
therein,  and  to  whom  devised.  These  entries  shall  be  made  from  the  data 
contained  in  the  papers  filed  on  any  such  application,  or  in  any  proceed- 
ing relating  to  the  estate  of  the  decedent.  The  probate  judge  shall  also 
enter  in  such  book  the  amount  of  personal  property  of  any  such  decedent, 
as  shown  by  the  inventory  thereof,  when  made  and  filed  in  his  office,  and 
the  returns  made  by  any  appraiser  appointed  by  the  court  under  this  chap- 
ter, and  the  value  of  annuities,  life  estates,  terms  of  years,  and  other  prop- 
erty of  such  decedent,  or  given  by  him  in  his  will  or  otherwise,  as  fixed  by 
the  probate  court,  and  the  tax  assessed  thereon,  and  the  amounts  of  any 
receipts  for  payment  of  any  tax  on  the  estate  of  such  decedent  under  this 
chapter  filed  with  him.  The  probate  judge  shall,  on  the  1st  days  of  January, 
April,  July  and  October  of  each  year,  make  a  report,  in  duplicate,  upon 
forms  to  be  furnished  by  the  state  auditor,  containing  all  the  data  and  mat- 
ters required  to  be  entered  in  such  book,  and  also  of  the  property  from 
which,  or  the  party  from  whom,  he  has  reason  to  believe  the  tax  under  this 
chapter  is  due  and  unpaid,  one  of  which  shall  be  immediately  delivered 
to  the  county  treasurer  and  the  other  transmitted  to  the  state  auditor. 

Hist.      '07,    p.    558,    §19,    reenacted    R.    C    §1892;  Comp.  leg. — Cal.     Similar:   Henning's  Gen.   Laws, 

"days"    for   "day."  144,   §  19. 

§  1893.  Expenses  of  collecting  tax.  Whenever  the  probate  court  of 
any  county  shall  certify  that  there  was  probable  cause  for  issuing  a  cita- 
tion and  taking  the  proceedings  specified  in  section  1890,  the  state  treas- 
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urer  shall  pay,  or  allow,  to  the  treasurer  of  any  county,  all  expenses  in- 
curred for  service  of  citation,  and  his  other  lawful  disbursements  that 
have  not  otherwise  been  paid.     ['07,  p.  558,  §  20.] 

Hist.     '07,  p.   558,  §  20,  reenacted  R.  C.   §  1893. 

Comp.   leg. — Cal.     Similar:   Henning's  Gen.   Laws, 

145,  §  20. 

I 

§  1894.  Settlements  and  reports  of  county  treasurer.  The  treasurer 
of  each  county  shall  collect  and  pay  to  the  state  treasurer  all  taxes  that 
may  be  due  and  payable  under  this  chapter,  who  shall  give  him  a  receipt 
therefor;  of  which  collection  and  payment  he  shall  make  a  report,  under 
oath,  to  the  state  auditor,  between  the  1st  and  15th  days  of  May  and  De- 
cember of  each  year,  stating  for  what  estate  paid,  and  in  such  form  and 
containing  such  particulars  as  the  state  auditor  may  prescribe ;  and  for  all 
such  taxes  collected  by  him  and  not  paid  to  the  state  treasurer  by  the  1st 
days  of  June  and  January  of  each  year,  he  shall  pay  interest  at  the  rate  of 
10  per  centum  per  annum. 

Hist.      '07,    p.    558,    §21,   reenacted    R.    C    §1894;  Comp.   leg. — Cal.     Similar:  Henning's  Gen.   Laws, 

"days"  for  '"day"  in   last  mention.  145,    §  21. 

§  1895.  Receipts  for  taxes  paid.  Any  person,  or  body  politic  or  cor- 
porate, shall,  upon  payment  of  the  sum  of  50  cents,  be  entitled  to  a  receipt 
from  the  county  treasurer  of  any  county,  or  a  copy  of  the  receipt,  at  his 
option,  that  may  have  been  given  by  said  treasurer  for  the  payment  of  any 
tax  under  this  chapter,  to  be  sealed  with  the  seal  of  his  office,  which  receipt 
shall  designate  on  what  real  property,  if  any,  of  which  any  decedent  may 
have  died  seized,  said  tax  has  been  paid,  and  by  whom  paid,  and  whether 
or  not  it  is  in  full  of  said  tax ;  and  said  receipt  may  be  recorded  in  the  re- 
corder's office  in  the  county  in  which  said  property  is  situated,  in  a  book 
to  be  kept  by  said  recorder  for  such  purpose,  which  shall  be  labeled  "In- 
heritance Tax."    ['07,  p.  558,  §  22.] 

Hist.     '07,  p.  558,  §  22,  reenacted  R.  C.   §  1895. 
Comp.  leg. — Cal.     Similar:    Henning's  Gen.  Laws, 

146,  i?  24. 

§  1896.  Failure  of  officers  to  perform  duties.  Every  officer  who 
fails  or  refuses  to  perform,  within  a  reasonable  time,  any  and  every  duty 
required  by  the  provisions  of  this  chapter,  or  who  fails  or  refuses  to  make 
and  deliver,  within  a  reasonable  time,  any  statement  or  record  required 
by  this  chapter,  shall  forfeit  to  the  state  of  Idaho,  the  sum  of  $1000,  to 
be  recovered  in  an  action  brought  by  the  attorney  general  in  the  name  of 
the  people  of  the  state,  on  the  relation  of  the  state  auditor.  ['07,  p.  558, 
§  23.] 

Hist.     '07,  p.  558,   §  23,  reenacted  R.  C.   §  1896. 

Comp.  leg. — Cal.      Similar :   Henning's  Gen.  Laws, 
146,    §  26. 

§  1897.      Suits  to  enforce  collection,   and  to  quiet  title  against  tax. 

In  all  cases  where  any  tax  has  become  or  shall  hereafter  become  a  lien 
upon  any  property  under  or  by  virtue  of  any  of  the  provisions  of  this 
chapter,  the  prosecuting  attorney  of  the  county  in  which  the  estate  of  the 
decedent  mentioned  in  this  chapter  is  being  administered  or  has  been  ad- 
ministered in  probate  proceedings,  may,  whenever  any  property  of  said  * 
estate  has  been  distributed  without  the  payment  to  the  state  of  all  or  any 
part  of  the  taxes  payable  on  account  thereof  under  this  chapter,  bring  and 
prosecute  an  action  or  actions  in  the  name  of  the  state  as  plaintiff,  for  the 
purpose  of  enforcing  such  lien  or  liens,  against  all  or  any  of  the  property 
subject  thereto.  In  any  such  action  the  owner  of  any  property  or  of  any 
interest  in  property  against  which  the  lien  of  any  such  tax  is  sought  to 
be  enforced,  and  any  predecessor  in  interest  of  any  such  owner  whose  title 
or  interest  was  derived  through  any  such  decedent  by  will  or  succession 
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or  by  decree  of  distribution  of  the  estate  of  such  decedent,  and  any  lienor 
or  incumbrancer  subsequent  to  the  lien  of  such  tax  may  be  made  a  party 
defendant.  The  enumeration  in  this  section  of  the  persons  who  may  be 
made  defendants  shall  not  be  deemed  to  be  exclusive,  but  the  joinder  or 
nonjoinder  of  parties,  except  when  otherwise  herein  provided,  shall  be 
governed  by  the  rules  in  equity  in  similar  cases. 

1.  Actions  may  be  brought  against  the  state  for  the  purpose  of  quiet- 
ing the  title  to  any  property,  against  the  lien  or  claim  of  lien  of  any  tax 
or  taxes  under  this  chapter,  or  for  the  purpose  of  having  it  determined 
that  any  property  is  not  subject  to  any  lien  for  taxes  under  this  chapter. 
In  any  such  action  the  plaintiffs  may  be  any  administrator  or  executor  of 
the  estate  or  will  of  any  decedent,  whether  the  said  estate  shall  have  been 
fully  administered  and  the  estate  settled  and  closed  or  not,  and  any  heir, 
legatee  or  devisee  of  any  such  decedent,  or  trustee  of  the  estate  or  of  any 
part  of  the  estate  of  such  decedent,  or  distributee  of  the  estate  or  of  any 
part  of  the  estate  of  any  such  decedent,  and  any  assignee,  grantee,  or  suc- 
cessor in  interest  of  any  such  persons,  and  all  or  any  other  persons  who 
might  be  made  parties  defendant  in  any  action  brought  by  the  state  under 
the  provisions  of  this  section,  and  notwithstanding  that  all  or  any  of  the 
persons  enumerated  in  this  section  shall  or  may  have  assigned,  granted, 
conveyed  or  otherwise  parted  with  all  or  any  interest  in  or  title  to  the 
property,  or  any  thereof,  involved  in  any  such  claim  of  lien  before  the 
commencement  of  such  action.  All  or  any  of  the  persons  in  this  section 
enumerated  may  be  joined  or  united  as  parties  plaintiff.  The  enumeration 
in  this  section  of  the  persons  who  may  be  made  parties  shall  not  be  deemed 
to  be  exclusive,  but  the  joinder  or  nonjoinder  of  parties,  except  when  other- 
wise herein  provided,  shall  be  governed  by  the  rules  in  equity  in  similar 
cases.  In  all  cases  any  person  who  might  properly  be  a  party  plaintiff  in 
any  such  action  who  refuses  to  join  as  plaintiff  may  be  made  a  defendant. 

2.  All  actions  under  this  section  shall  be  commenced  in  the  district 
court  of  the  county  in  which  is  situated  any  part  of  any  real  property 
against  which  any  lien  is  sought  to  be  enforced,  or  to  which  title  is  sought 
to  be  quieted  against  any  lien,  or  claim  of  liens. 

3.  Service  of  summons  in  the  actions  brought  against  the  state  shall  be 
made  on  the  secretary  of  state  and  on  the  prosecuting  attorney  of  the 
county  in  which  the  estate  of  the  decedent  mentioned  herein  is  being  ad- 
ministered, or  has  been  administered  in  probate  proceedings,  and  it  shall 
be  the  duty  of  said  prosecuting  attorney  to  defend  all  such  actions. 

4.  The  procedure  and  practice  in  all  actions  brought  under  this  sec- 
tion, except  as  otherwise  provided  in  this  chapter,  shall  be  governed  by 
the  provisions  of  the  code  of  civil  procedure  in  relation  to  civil  actions,  so 
far  as  the  same  shall  or  may  be  applicable,  including  all  provisions  relating 
to  motions  for  new  trials,  and  appeals. 

5.  The  remedies  provided  in  this  section  shall  be  in  addition  to  and 
not  exclusive  of  any  remedies  provided  in  the  sections  preceding  this 
section. 

Hist.      '07,    p.    558,    §25,    reenacted    R.    C.    §1897;  Comp.   leg.— Cal.      Similar:   Henning's  Gen.   Laws, 

"county    attorney"    changed    to    "prosecuting    attor-        146,    §  29. 
ney." 
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CHAPTER  138. 

COUNTIES  AS  BODIES  CORPORATE. 

§  1898.  Every  county  a  body  corporate.  Every  county  is  a  body 
politic  and  corporate,  and  as  such  has  the  powers  specified  in  this  title  or 
in  other  statutes,  and  such  powers  as  are  necessarily  implied  from  those 
expressed.     [R.  S.  §  1730.] 

Hist.     (See  '71,  p.  76,  §  1)   R.  S.  §  1730,  reenacted  Entity:       The    political    subdivision    of    the    state 

R.    C.    §  1898.  recognized  by  our  constitution   as   a  county  is  none 

Comp.  leg.— Cal.     Same  except  "code"  for  "title"  the   less  a  county  because  of   the   organization  of   a 

and    "in    special    statutes"    for    "in    other    statutes":  *?11?h^ay00dlTStro?o   ^J6™'  ™?emhart    V'    Canyon    Co- 

Pol.   C.    1872,    §4000;   Kerr's  C.  ib.  (1912)    22   I.   348,   125  P.   791. 

§  1899.  Exercise  of  powers.  Its  powers  can  only  be  exercised  by  the 
board  of  county  commissioners,  or  by  agents  and  officers  acting  under 
their  authority,  or  authority  of  law.     [R.  S.  §  1731.] 

Hist.      R.   S.    §  1731,   reenacted   R.   C.    §  1899.  'county     commissioners" :     Pol.     C.     1872,     §  4001  ; 

Comp.   leg. — Cal.      Same   except   "supervisors"   for        Kerr  s  C.  ib. 

§  1900.  Corporate  name.  The  name  of  a  county  designated  in  the 
law  creating  it  is  its  corporate  name,  and  it  must  be  known  and  designated 
thereby  in  all  actions  and  proceedings  touching  its  corporate  rights,  prop- 
erty and  duties.     [R.  S.  §  1732.] 

Hist.      R.    S.    §  1732,    reenacted   R.   C.   §  1900.  a  county  is  the  party  in   interest  for  whose  benefit 

Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §4002;        the    action    is    brought,    should    be    brought    in    the 

Kerr's   C     ib  name    of    the    county.      U.    S.    v.    Shoup    (1889)    2    I. 

A     *•  '  '    U        A  A  «  K        A     ■  U-    U  193«     21     P-     656' 

Actions  on  bond :     An  action  on  a  bond  in  which 

§  1901.      Enumeration  of  powers.      It  has  power: 

1.  To  sue  and  be  sued. 

2.  To  purchase  and  hold  lands  within  its  limits. 

3.  To  make  such  contracts,  and  purchase  and  hold  such  personal  prop- 
erty, as  may  be  necessary  to  the  exercise  of  its  powers. 

4.  To  make  such  orders  for  the  disposition  or  use  of  its  property  as 
the  interests  of  its  inhabitants  require. 

5.  To  levy  and  collect  such  taxes  for  purposes  under  its  exclusive 
jurisdiction  as  are  authorized  by  law.     [R.  S.  §  1733.] 

Hist.     (See  '71,  p.  76,  §1)    R.  S.  §1733,  reenacted  regulations:       Const.     XII,     2.       Shall     not    become 

R.   C   §  1901.  stockholders    in    corporations:      Const.    XII,    4. 

Comp.    leg. — Cal.      Same   except    "by   this   code   or  Cited:     U.  S.  v.  Shoup  (1889)   2  I.  493,  21  P.  656; 

by    special    statutes"    for    "by    law":    Pol    C    1872,  S.  v.  Ada  Co.    (1900)    7  I.   261,   62  P.  457;   (In  brief 

S4003;  Kerr's  C  ib.  of    counsel)    Reilly   v.    Comrs.    Latah   Co.    (1916)    29 

Cross    ref.      May    make    and    enforce    local    police  *•    "*»    214. 

§  1902.  Counties  not  to  loan  credit.  No  county  must  in  any  manner 
loan  or  give  its  credit  to  or  in  aid  of  any  person,  association  or  corporation 
unless  it  is  expressly  authorized  by  law  so  to  do.     [R.  S.  §  1734.] 

Hist.     R.   S.   §  1734,  reenacted  R.   C   §  1902.  Cross   ref.     Counties   not  to   loan   credit :      Const. 

Comp.    leg. — Cal.       Same    except    "association    or        XII,  4. 
corporation"   omitted:     Pol.   C.   1872,   §4004;  Kerr's 
C.   ib. 

§  1903.  Payment  of  judgments  against  county.  Upon  presentation 
to  the  board  of  county  commissioners  of  a  final  judgment  for  money  or 
damages,  duly  certified,  against  their  county,  the  board  must  allow  the 
same  and  direct  its  payment  as  other  claims  against  the  county  are  paid. 
[R.  S.  §  1735.] 

Hist.     (See  '71,  p.  76,  §  4)   R.  S.  §  1735,  reenacted  against  the  county  is  not  a  bar  to  the   prosecution 

R.   C   §  1903.  of  an  appeal  by  the  county.     Kootenai  Co.  v.   Hope 

Appeal    after    payment    of    judgment:      The    pay-  L-   Co-    (^01)    13  I.   262,   89   P.   1054. 
ment  of  the  costs  in  a  case  which  has  been  decided 
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CHAPTER  139. 
THE  BOARD  OF  COUNTY  COMMISSIONERS. 

ARTICLE   1. 
CONSTITUTION,  MEETINGS  AND  RECORDS. 

§  1904.  Constitution  of  board.  Each  county  must  have  a  board  of 
county  commissioners  consisting  of  three  members.     [R.  S.  §  1745.] 

Hist.     (See  '69,  p.  100,  §  1)   R.  S.  §  1745,  reenact-  Cross  ref.     Constitution  and  term  of  office:  Const, 

ed   R.  C.  §1904.  XVIII,  10.     When  to  take  oath:     §271.     Vacancies, 

Comp.    leg.— Cal.      Similar   but    "supervisors"    for  how   filled:      §§321-2. 
"commissioners":  Pol.  C.  1872,  §4022;  Kerr's  C.  ib. 

§  1905.  District  from  which  elected.  Each  member  of  a  board  of 
commissioners  must  be  an  elector  of  the  district  he  represents.  [R.  S. 
§  1746.] 

Hist.      (See  '85,  p.  85,   §  3)   R.   S.   §  1746,  reenact-  Election  of  commissioners:     Commissioners,  while 

ed   R.   C   §  1905.  electors  respectively  of  the  districts  which  they  rep- 

Comp.    leg.— Cal.      Same   except   "supervisors"   for  resent,  are  elected  by  the  voters  of  the  whole  county, 

"commissioners":  Pol.  C.  1872,  §4023;  Kerr's  C.  ib.  Cunningham  v.   George    (1892)    3  I.   456,   31  P.   809. 

§  1906.  Term  of  office.  The  term  of  office  of  a  commissioner  is  two 
years.     [R.  S.  §  1747.] 

Hist.     (See  '69,  p.  100,  §2)  R.  S.  §1747,  reenact-  Cited:      Castle    v.    Bannock    Co.    (1901)    8    I.    124, 

ed  R.  C.  §1906.  67    P.    35;    Prichard    v.    McBride    (1916)    28    I.    346, 

Comp.    leg. — Cal.      Same   except    "supervisor"    for        ^4  P.   624. 
"commissioner"    and    "three"    for    "two":      Pol.    C. 

J  872,    §4024;   repealed    1881. 

§  1907.      Division  of   county   into   commissioners'    districts.      At  the 

regular  meeting  in  July,  preceding  any  general  election,  the  board  of  com- 
missioners must  district  their  county  into  three  districts,  as  nearly  equal 
in  population  as  may  be,  to  be  known  as  county  commissioners'  districts, 
numbers  1,  2  and  3  respectively;  but  in  making  such  districts,  no  voting 
precinct  shall  be  divided :  Provided,  That  when  a  new  county  shall  have 
been  created,  or  the  boundary  lines  of  a  county  shall  have  been  changed, 
then  the  board  of  commissioners  of  such  county  may  district  their  county 
at  any  general  or  special  meeting  of  such  board.     [R.  C.  §  1907.] 

Hist.      R.    S.   §  1748  ;  am.    '93,    p.   3,    §  1,  reenacted        standing  the  election   law  of   1891.     Cunningham  v. 
'99,   p.    164,   §  1;  am.   R.  G.   §  1907.  George   (1892)    3  I.   456,   31  P.   809. 

Not   repealed:     This   section   is   in   force  notwith- 

§  1908.  Election  of  chairman.  The  members  of  the  board  of  com- 
missioners must,  at  their  first  regular  meeting  on  the  second  Monday  of 
January  next  after  their  election,  elect  a  chairman  from  their  number. 
[R.  S.  §  1750.] 

Hist.     (See  '69,  p.  100,  §  6)   R.  S.  §  1750,  reenact-  section,   the   chairman   holds   such   position  until  the 

ed  R.  C   §  1908.  expiration    of    his    term    of    office    as    commissioner, 

Comp.  leg.-Cal.     Different:     Pol.  C.  1872,  §  4027  ;  unless   he   resigns  or  is   removed  from,  or  ceases  to 

l  a    1SQ1  be  a  member  of,  the  board  of  county  commissioners 

repealed    l»»l.  by  operation   of  law.      (Morgan,  J.   dissents)    Prich- 

Term    of    office:       Under    this    and    the    following  ard  v.  McBride   (1916)    28  I.  346,   154  P.  624. 

§  1909.      Quorum:     Temporary  chairman:     Administering  oaths.     A 

majority  of  the  board  constitutes  a  quorum.  The  chairman  must  preside 
at  all  meetings  of  the  board,  and  in  case  of  his  absence  or  inability  to  act, 
the  members  present  must,  by  an  order,  select  one  of  their  number  to  act 
as  chairman  temporarily.  Any  member  of  the  board  or  its  clerk  may 
administer  oaths  to  any  person  concerning  any  matter  submitted  to  them 
or  connected  with  their  powers  or  duties.     [R.  S.  §  1751.] 

Hist.      ('69,    p.    100,    §  6)    R.    S.    §  1751,    reenacted  Temporary  chairman:     This  section  does  not  per- 

R.  C.  §  1909.  mit  the  election  of  a  chairman  to  supersede  the  per- 

Comp.  leg.— Cal.     Same  except  first  sentence  and  manent    chairman    elected    under    §  1908        (Morgan, 

"or  its  clerk"  omitted:     Pol.  C.  1872,  §4028;  Kerr's  J;  dissents)    Prichard  v.    McBride    (1916)    28   I.    346, 

C.   ib.  154  P-  624- 

§  1910.  Clerk  of  board.  The  county  auditor  is  ex  officio  clerk  of  the 
board  of  commissioners.  The  records  must  be  signed  by  the  chairman  and 
the  clerk.     [R.  S.  §  1752.] 

Hist.     (See  '69,  p.  100,  §6)   R.  S.   §  1752,  reenact-  Comp.  leg.— Cal.     Different:     Pol.  C.  1872,  §4029; 

ed  R.   C.   §  1910.  Kerr's  C.   ib. 
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§  1911.      Duties  of  clerk.      The  clerk  of  the  board  must : 

1.  Record  all  the  proceedings  of  the  board. 

2.  Make  full  entries  of  all  their  resolutions  and  decisions  on  all  ques- 
tions concerning  the  raising  of  money  for,  and  the  allowance  of  accounts 
against,  the  county. 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there 
is  a  division,  or  at  the  request  of  any  member  present. 

4.  Sign  all  orders  made  and  warrants  issued  by  order  of  the  board 
for  the  payment  of  money. 

5.  Record  the  reports  of  the  county  treasurer  of  the  receipts  and  dis- 
bursements of  the  county. 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board. 

7.  Preserve  and  tile  all  petitions  and  applications  for  franchises ;  and 
record  the  action  of  the  board  thereon. 

8.  Record  all  orders  levying  taxes ;  and, 

9.  Perform  all  other  duties  required  by  law  or  any  rule  or  order  of 
the  board.     [R.  S.  §  1753.] 


Hist.  (See  '69,  p.  100,  §  6)  R.  S.  §  1753,  reenact- 
ert   R.   C.   §  1911. 

Comp.  leg. — Cal.  Same  except  additional  provi- 
sion in  subd.   4  :     Pol.  C.   1872,   §  4030  ;  Kerr's  C.  ib. 

Cross  ref.  To  keep  record  of  highway  proceed- 
ings: §877.  Official  records  prima  facie  evidence: 
§  5979. 

Exactness  of  record:  Under  this  and  the  follow- 
ing section  it  is  not  required  that  the  board  of 
county  commissioners  shall  recite  in  their  proceed- 
ings their  decisions  and  judgments  with  the  same 
precision  and  exactness  required  by  courts  of  rec- 
ord. A  substantial  compliance  with  the  statutes  is 
sufficient.  (On  rehearing)  Gilbert  v.  Canyon  Co. 
(1908)  14  I.  437,  447,  94  P.  1029;  Murphy  v.  Can- 
yon  Co.    (1908)    14   I.   449,   94   P.    1033. 


Necessity  of  record:  The  board  is  required  by 
law  to  keep  a  record  of  its  proceedings.  No  pre- 
sumption arises  as  to  the  regularity  of  any  of  its 
proceedings  not  appearing  of  record,  even  though 
persons  may  have  acted  upon  the  supposed  order 
of  the  board.  Gorman  v.  Comrs.  of  Boise  Co. 
(1874)  1  I.  553,  app.  dis.  86  U.  S.  (19  Wall.)  661, 
22    L.  ed.   226. 

Unrecorded  proceedings:  Validity:  While  the 
statute  directs  that  certain  matters  be  recorded,  yet 
proceedings  are  not  invalid  by  reason  of  the  failure 
to  so  record  such  matters.  Sims  v.  Milwaukee  Land 
Co.    (1911)    20    I.    513,    119   P.   37. 

Same:  Best  evidence:  Where  the  board  has  failed 
to  make  a  record  of  its  proceedings  it  is  proper  to 
show  by  oral  testimony  what  the  board  in  fact  did 
do.     Ib. 


§  1912.      Books  to  be  kept.      The  board  must  cause  to  be  kept : 

1.  A  minute  book,  in  which  must  be  recorded  all  orders  and  decisions 
made  by  them,  and  the  daily  proceedings  had  at  all  regular  and  special 
meetings. 

2.  An  allowance  book,  in  which  must  be  recorded  all  orders  for  the 
allowance  of  money  from  the  county  treasury,  to  whom  made,  and  on  what 
account,  dating,  numbering  and  indexing  the  same  through  each  year. 

3.  A  road  book,  containing  all  proceedings  and  adjudications  relating 
to  the  establishment,  maintenance,  change  and  discontinuance  of  roads, 
road  districts,  and  overseers  thereof,  their  reports  and  accounts. 

4.  A  franchise  book,  containing  all  franchises  granted  by  them,  for 
what  purpose,  the  length  of  time  and  to  whom  granted,  the  amount  of 
bond  and  license  tax  required. 

5.  A  warrant  book,  to  be  keot  by  the  county  auditor,  in  which  must  be 
entered,  in  the  order  of  drawing,  all  warrants  drawn  on  the  treasury,  with 
their  number  and  reference  to  the  order  on  the  minute  book,  with  the 
date,  amount,  on  what  account,  and  name  of  payee.     [R.  C.  §  1912.] 


Hist.     R.  S.  §  1754;  am.  R.  C.  §  1912. 

Comp.  leg.— Cal.  Same :  Pol.  C.  1872,  §  4031  ; 
Kerr's   C.    ib. 

Cross  ref :  Record  of  equalization  proceedings : 
133:65;  tax  levies:  133:102;  equalization  proceed- 
ings concerning  personal  property  taxes:  133:182. 
Refund  of  taxes:      133:206. 

Cited:       (On    rehearing)     Gilbert    v.    Canyon    Co. 


(1908)    14  I.  437,   447,  94  P.   1029;  Sims  .v.  Milwau- 
kee  Land   Co.    (1911)    20   I.   513,    119  P.    37. 

Books  as  evidence:  Either  the  minute  book  or 
the  road  book  required  to  be  kept  by  the  board  of 
county  commissioners  under  the  provisions  of  this 
section  and  §  877  is  competent  evidence  to  show 
the  appointment  of  a  road  overseer,  and  his  testi- 
mony may  be  received  upon  that  question.  Meser- 
vey  v.   Gulliford   (1908)    14  I.   133,   93  P.  780. 


§  1913.  Regular  meetings.  The  regular  meetings  of  the  boards  of 
commissioners  must  be  held  at  their  respective  county  seats  on  the  second 
Mondays  in  January,  April,  July  and  October  of  each  year,  and  must  con- 
tinue from  time  to  time  until  all  the  business  before  them  is  disposed  of. 
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Such  other  meetings  must  be  held,  to  canvass  election  returns,  equalize 
taxation,  and  for  other  purposes,  as  are  prescribed  by  law  or  provided 
for  by  the  board.    [R.  S.  §  1755.] 


Hist.  (See  '83,  p.  10,  §  1)  R.  S.  §  1755,  reenacted 
R.   C.   §  1913. 

Comp.  leg.— Cal.  Different:  Pol.  C.  1872,  §  4032  ; 
as  amended :  Kerr's  C.  ib. 

Cited:  Leonard  v.  St.  Clair  (1915)  27  I.  568, 
149,   P.    1058. 

Recess  adjournment:  Where  it  clearly  appears 
by  an  order  of  adjournment  that  the  regular  busi- 
ness of  the  board  has  not  been  completed,  and  that 


the  same  will  be  considered  at  a  future  date,  fixed 
by  an  order  of  adjournment,  and  there  is  no  ad- 
journment sine  die,  and  the  session  has  not  ter- 
minated by  the  opening  of  another  session,  such 
adjournment  will  be  construed  as  a  recess  adjourn- 
ment and  a  continuation  of  the  regular  session. 
(On  rehearing)  Gilbert  v.  Canyon  Co.  (1908)  14  I. 
437,  94  P.  1029,  overruling  original  opinion,  14  I. 
'29,  94  P.  1027;  Murphy  v.  Canyon  Co.  (1908)  14 
I.    449,   94   P.    1033. 


§  1914.  Adjourned  meetings.  Adjourned  meetings  may  be  provided 
for,  fixed  and  held  for  the  transaction  of  business,  by  an  order  duly  entered 
of  record,  in  which  must  be  specified  the  character  of  business  to  be  trans- 
acted at  such  meetings,  and  none  other  than  that  specified  must  be  trans- 
acted.    [R.  S.  §  1756.] 


Hist.  (See  '69,  p.  100,  §  4)  R.  S.  §  1756,  reenact- 
ed R.   C.   §  1914. 

Construed :  The  regular  session  may  be  adjourned 
from  day  to  day  or  to  a  future  date  without  a  com- 
pliance   with   this   section,    there  being   a  distinction 


between  a  meeting  after  recess  and  a  meeting  after 
the  close  of  the  regular  session.  (On  rehearing) 
Gilbert"  v.  Canyon  Co.  (1908)  14  I.  437,  94  P.  1029, 
overruling  original  opinion,  14  I.  429,  94  P.  1027  ; 
Murphy  v.  Canyon  Co.    (1908)    14  I.  449,  94  P.   1033. 


§  1915.  Special  meetings.  If  at  any  time  after  the  adjournment  of 
a  regular  meeting  the  business  of  the  county  requires  a  meeting  of  the 
board,  a  special  meeting  may  be  ordered  by  a  majority  of  the  board.  The 
order  must  be  entered  of  record,  and  five  days'  notice  thereof  must,  by  the 
clerk,  be  given  to  each  member  not  joining  in  the  order.  The  order  must 
specify  the  business  to  be  transacted,  and  none  other  than  that  specified 
must  be  transacted  at  such  special  meeting.     [R.  S.  §  1757.] 


Hist.  (See  '69,  p.  100,  §  5)  R.  S.  §  1757,  reenacted 
R.    C.    §  1915. 

Comp.  leg.— Cal.  Same :  Pol.  C.  1872,  §  4034  ; 
Kerr's    C.    ib. 

Cited:  Gilbert  v.  Canyon  Co.  (1908)  14  I.  429, 
94  P.  1027,  (on  rehearing)  14  I.  437,  94  P.  1029  ; 
Black  Canyon  Irr.  Dist.  v.  Marple  (1911)  19  I.  176, 
180,    112   P.  766. 

Sufficiency   of  notice:     A  notice   calling  a  special 


meeting  of  the  commissioners  for  the  purpose  of 
raising  funds  to  purchase  a  site  for,  and  to  erect, 
a  courthouse,  is  sufficient  to  authorize  the  board,  at 
the  meeting  held  pursuant  to  such  notice,  to  sub- 
mit to  the  electors  of  the  county  the  question 
whether  bonds  should  be  issued  for  the  purpose  of 
purchasing  a  site  for  and  erecting  a  courthouse  and 
jail,  where  the  courthouse  and  jail  constitute  one 
building.  Shoshone  Co.  v.  Rollins  (1905)  11  I.  314, 
82  P.   105. 


§  1916.  Meetings  and  records  public.  All  meetings  of  the  board 
must  be  public,  and  the  books,  records  and  accounts  must  be  kept  at  the 
office  of  the  clerk,  open  at  all  times  for  public  inspection,  free  of  charge. 
The  clerk  of  the  board  must  give  five  days'  public  notice  of  all  special  or 
adjourned  meetings,  stating  the  business  to  be  transacted,  by  posting  three 
notices  in  conspicuous  places,  one  of  which  shall  be  at  the  courthouse  door. 
[R.  S.  §  1758.] 


Hist.  (See  '69,  p.  100,  §§  5,  8)  R.  S.  §  1758,  re- 
enacted   R.   C.    §  1916. 

Comp.  leg. — Cal.  Same  through  first  sentence, 
rest  omitted:      Pol.   C.   1872,   §4035;  Kerr's  C.   ib. 

Construed:  The  only  difference  between  ad- 
journed and  special  meetings  is,  an  adjourned  meet- 
ing is  a  meeting  to  be  provided  for  while  the  board 
is  in  session,  by  a  proper  order,  said  meeting  to  be 
held   after   the    close    of   the   regular   session  ;  a  spe- 


cial meeting  is  a  meeting  called  upon  order  of  a 
majority  of  the  board  after  the  close  of  the  regular 
session,  to  be  held  at  such  time  as  the  order  may 
fix.  For  either  of  said  meetings,  the  clerk  must 
give  the  notice  required  by  this  section.  The  notice 
is  not  required  for  a  meeting  after  a  recess.  (On 
rehearing)  Gilbert  v.  Canyon  Co.  (1908)  14  I.  437, 
94  P.  1029,  overruling  original  opinion,  14  I.  429, 
94  P.  1027;  Murphy  v.  Canyon  Co.  (1908)  14  I.  449, 
94    P.    1033. 


ARTICLE  2. 
POWERS  AND  DUTIES. 

§  1917.  General  powers  and  duties.  The  boards  of  county  com- 
missioners in  their  respective  counties  shall  have  jurisdiction  and  power, 
under  such  limitations  and  restrictions  as  are  prescribed  by  law,  as  pro- 
vided in  the  following  sections,  numbered  1917a  to  1918a,  inclusive. 


Hist.  (See  R.  S.  §1759;  R.  C.  §1917)  '13,  c. 
143,  §  1,  p.  506  ;  reference  to  additional  sections  to 
include    subsequent   amendments. 

Comp.  leg. — Cal.  Similar  with  additional  provi- 
sions:     Pol.    C.    1872,    §4046;    Kerr's   C.    ib. 


Cross  ref.     For  other  powers  and  duties,   see  gen- 
erally  the  index   title   "County   Commissioners." 

Cited:      Leonard    v.    St.    Clair    (1915)    27    I.    568, 
149   P.   1058. 

Character  of   board:     A  board   of  county  commis- 
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matter  of  granting  licenses  within  an  incorporated 
city.  Anderson  v.  Comrs.  of  Lemhi  Co.  (1912)  22 
I.    190,   125  P.   188. 

Where  the  statutes  of  the  state  impose  certain 
duties  upon  the  board  of  county  commissioners,  and 
require  certain  reports  and  the  performance  of 
certain  duties,  the  county  commissioners  have  no 
right  nor  authority  to  exercise  the  arbitrary  judg- 
ment that  such  reports  are  unnecessary  and  im- 
practicable. It  is  the  duty  of  a  public  officer  to 
obey  the  law,  and  he  can  not  justify  his  acts  upon 
the  ground  that  he  does  not  believe  that  it  will  be 
necessary  to  obey.  Robinson  v.  Huffaker  (1912) 
23  I.  173,  129  P.  334;  Crowley  v.  Empey  (1912)  23 
I.   190,   129  P.  340. 


sioners  is  a  tribunal  created  by  statute,  with  lim- 
ited jurisdiction,  and  only  quasi- judicial  powers, 
and  can  not  act  except  in  strict  accordance  with 
the  statute.  Gorman  v.  Comrs.  Boise  Co.  (1874) 
1   I.    553. 

Boards  of  county  commissioners  are  entireties  and 
can  only  act  collectively  and  as  empowered  by  law. 
Rankin  v.  Jauman  (1895)  4  I.  394,  39  P.  1111; 
Miller  v.    Smith    (1904)    7   I.   204,    61   P.  824. 

Powers:  The  board  of  county  commissioners  has 
only  such  powers  as  are  expressly  or  impliedly  con- 
ferred upon  it  by  statute.  Prothero  v.  Comrs.  of 
Twin   Falls  Co.    (1912)    22  I.   598,   127  P.   175. 

Discretionary  powers:  The  board  of  county  com- 
missioners are  vested  with  a  discretionary  power, 
and  exercise   the   higher  and  superior  power   in   the 

§  1917a.  Supervision  of  county  officers.  To  supervise  the  official 
conduct  of  all  county  officers,  and  officers  of  all  districts  and  other  subdi- 
visions of  the  county  charged  with  assessing,  collecting,  safe  keeping,  man- 
agement or  disbursement  of  the  public  moneys  and  revenues ;  see  that  they 
faithfully  perform  their  duties;  direct  prosecution  for  delinquencies; 
approve  the  official  bonds  of  county  and  precinct  officers,  and  when  neces- 
sary, require  them  to  renew  their  official  bonds,  to  make  reports,  and  to 
present  their  books  and  accounts  for  inspection.     ['13,  c.  143,  §  2,  p.  506.] 

the  law  has  already  fixed  to  another  office.  Meller 
v.  Comrs.  of  Logan  Co.  (1894)  4  I.  44,  35  P.  712. 

The  board  can  not  require  the  recorder  to  keep  an 
index  not  required  by  law.  Reilly  v.  Comrs.  Latah 
Co.   (1916)   29  I.  212,  158  P.  322. 

Power  to  direct  prosecution  only:  A  board  of 
county  commissioners  has  no  power  or  authority  to 
pass  upon  the  misfeasance  or  malfeasance  of  an 
officer.  Gorman  v.  Comrs.  of  Boise  Co.  (1874)  1 
I.  553,  app.  dis.  86  U.  S.  (19  Wall.)  661,  22  L.  ed. 
226. 

Official  bonds:  It  is  the  duty  of  the  board  to  ap- 
prove the  bond  of  an  officer  if  upon  its  face  it  is 
prima  facie  good.  The  board  may  at  any  time  after- 
ward cite  the  sureties  to  make  a  further  justifica- 
tion. Gorman  v.  Comrs.  of  Boise  Co.  (1874)  1  I. 
553,  app.  dis.  86  U.  S.  (19  Wall.)   661,  22  L.  ed.  226. 


Hist.  (See  R.  S.  §  1759  ;  R.  C.  §  1917)  '13,  c.  143, 
§  2,  p.  506. 

Cross  ref.  To  assist  the  state  examiner :  12 :9. 
Suspension  and  removal  of  county  treasurer  for  de- 
fault reported  by  state  examiner:  12:19.  To  fix 
penalties  of  bonds  of  county  and  precinct  officers 
when  not  fixed  by  law :  §  284  ;  to  approve  bonds  of 
county  and  precinct  officers :  lb.  To  approve  bond 
of  county  superintendent:  38:49.  May  suspend  of- 
ficers for  neglect  of  duty  with  relation  to  revenue : 
133:211. 

Cited:  (Dis.  op.)  Lincoln  Co.  v.  Twin  Falls  etc. 
Co.  (1913)  23  I.  433,  130  P.  788;  Leonard  v.  St. 
Clair   (1915)    27  I.  568,   149  P.   1058. 

Supervision  of  officers:  Boards  of  county  com- 
missioners have  no  authority  to  devolve  on  an  ap- 
pointee of  their  own  the  duties  and  functions  which 


§  1917b.  Division  of  county  into  districts.  To  divide  the  counties 
into  precincts,  school,  road  and  other  districts  required  by  law,  change 
the  same  and  create  others,  as  convenience  requires.  ['13,  c.  143,  §  2,  p.  506.] 

S.    §  1759;    R.    C.    §  1917)    "13,    c 


Hist.      (See    R 
143,  §  2,  p.  506. 

Cross  ref.  Creation  of  election  precincts:  §  364. 
Justices'  precincts:  §§  352,  1974.  School  districts: 
38:66  et  seq.  Independent  school  districts:  38:181 
et  seq.  Rural  high  school  districts :  38  :223.  Road 
districts:  §  883.  Good  road  districts:  §  1050  et  seq. 
Incorporation  of  villages:  §2222.  Organization  of 
irrigation  districts:  §2372  et  seq.  Herd  districts: 
§  1302  et  seq. 

Justices'    precincts:      Establishment    of    precincts: 

This  section  taken  in  connection  with  other  statutes 
(§  352    and    §  1974)    contemplates    the    establishment 


of  two  kinds  of  precincts  by  the  board  of  commis- 
sioners, viz :  election  precincts  and  justices'  pre- 
cincts, which  need  not  be  coterminus,  but  where  the 
commissioners  establish  election  precincts,  and  pro- 
vide for  the  election  of  justices  of  the  peace  in  such 
precincts,  it  will  be  deemed  a  sufficient  compliance 
with  the  law,  although  they  do  not  eo  nomine  de- 
scribe such  precincts  as  justices'  precincts.  S.  v. 
Vineyard    (1903)    9  I.   134,   72  P.  824. 

Under  this  and  the  following  section  the  board 
of  county  commissioners  has  power  to  establish  jus- 
tices' precincts  in  incorporated  cities.  Johnston  v. 
Savidge    (1905)    11   I.   204,   81   P.   616. 


§  1917c.  Supervision  of  elections.  To  establish,  abolish  and  change 
election  precincts,  and  to  appoint  judges  of  elections,  and  canvass  all  elec- 
tion returns.     ['13,  c.  143,  §  2,  p.  507.] 

Hist.     (See  R.  S.  §  1759;  R.  C.  §  1917)  '13,  c.  143,  Cited:     Johnston  v.   Savidge   (1905)    11  I.   204,   81 

§  2,  p.  507.  P.  616. 

Cross    ref.      For    duties    under    election    laws    see 
generally:     Title  IV,  c.  22  et  seq. 

§  1917d.  Supervision  of  roads,  bridges  and  ferries.  To  lay  out, 
maintain,  control  and  manage  public  roads,  turnpikes,  ferries  and  bridges 
within  the  county,  and  levy  such  tax  therefor  as  authorized  by  law.  ['13, 
c.  143,  §  2,  p.  507.] 

Hist.     (See  R.  S.  §  1759;  R.  C.  §  1917)   '13,  c.  143,  Cited:      Meservey    v.    Gulliford    (1908)    14    I.    133, 

§  2,  p.  507.  159,  93  P.  780  ;  Shoshone  Highway  Dist.  v.  Anderson 

Cross   ref.     For  duties  with   respect  to   highways,  (1912)    22  I.   109,   125  P.  219. 

see  generally  c.  57.  Contracts:      The   county    commissioners    are   given 
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power  to   maintain    the   public   roads   and   highways,  Liability:      County  commissioners    and  road   over- 
and  that  power  includes  the  authority  to  enter  into  seers  are  not  individually  liable  in  damages  for  in- 
such  contracts  as  are  not  prohibited  for  the  purpose  juries   sustained   through   defective    highways.      You- 
of    keeping  the   same   in    repair.      Twin    Falls    Bank  mans  v.  Thornton   (1917)    31  I.  — ,  168  P.   1141. 
etc.   Co.   v.  Twin  Falls  Co.    (1913)    25  'I.   171,    136  P. 
804. 

§  1917e.  Care  of  poor:  County  hospitals.  To  provide  for  the  care 
and  maintenance  of  the  indigent  sick  or  otherwise  dependent  poor  of  the 
county,  erect,  officer  and  maintain  hospitals  therefor  or  otherwise  provide 
for  the  same,  and  to  levy  the  necessary  tax  therefor  per  capita,  not  exceed- 
ing $2,  and  an  ad  valorem  tax  not  exceeding  one-fourth  of  1  per  cent,  on 
either  of  such  levies  when  both  are  not  required  on  all  persons  subject  to 
poll  tax  in  the  county  and  taxable  property  of  the  county. 

Nothing  herein  shall  be  construed  to  prohibit  such  hospitals  from  ac- 
cepting other  patients  in  so  far  as  their  facilities  not  otherwise  required 
will  permit,  or  to  prevent  those  in  charge  or  said  officers  in  charge  of  said 
hospitals  from  accepting  payments  from  such  of  their  patients  as  are  able 
to  make  partial  payments  for  services  rendered  and  care  given.  The 
officer  or  officers  of  such  hospitals  shall  render  accounts  and  deliver  all 
moneys  by  them  received  to  the  county  treasurer  in  such  manner  as  pro- 
vided by  law  for  the  handling  of  funds  of  this  kind. 

Hist.     (See  R.  S.  §  1759;  R.  C  §  1917)    '13,  c.  143,  Cross  ref.     County  poor:     §  2137  et  seq. 

§  2,  p.  507  ;  am.  '17,  c.  156,  p.  482 ;  "it  is  further 
provided"  omitted  from  beginning  of  second  para- 
graph. 

§  1917f.  Maintenance  of  poor  farm.  To  provide  a  farm  in  connection 
with  the  county  hospital,  and  make  regulations  for  working  the  same,  or 
for  the  maintenance  of  the  inmates  under  a  lease  of  the  same.  ['13,  c.  143, 
§  2,  p.  507.] 

Hist.     (See  R.  S.  §  1759  ;  R.  C  §  1917)   '13,  c.  143,  , 

§  2,  p.  507. 

§  1917g.  Management  of  county  property.  To  purchase,  receive  by 
donation,  or  lease  any  real  or  personal  property  necessary  for  the  use  of 
the  county ;  preserve,  take  care  of,  manage  and  control  the  county  property, 
but  no  purchase  of  real  property  must  be  made  unless  the  value  of  the  same 
has  been  previously  estimated  by  three  disinterested  citizens  of  the  county, 
appointed  by  them  for  that  purpose,  and  no  more  than  the  appraised  value 
must  be  paid  therefor.     ['13,  c.  143,  §  2,  p.  507.] 

Hist.     (See  R.  S.  §  1759;  R.  C  §  1917)   '13,  c.  143,  Cited:      Ball   v.   Bannock   Co.    (1897)    5   I.   602,    51 

§  2,  p.  507.  P.  454. 

§  1917h.  Sale  of  county  property.  To  sell  at  public  auction  at  the 
courthouse  door,  after  30  days'  previous  notice  given  by  publication  in  a 
newspaper  of  the  county,  or  posted  in  five  public  places  of  the  county,  and 
convey  to  the  highest  bidder,  for  cash,  any  property,  real  or  personal,  be- 
longing to  the  county,  not  necessary  for  its  use,  paying  the  proceeds  into 
the  county  treasury  for  the  use  of  the  county.     ['13,  c.  143,  §  2,  p.  507.] 

Hist.     (See  R.  S.  §  1759  ;  R.  C  §  1917)   '13,  c.  143, 
§  2,   p.   507. 

§  1917i.  Audit  of  county  funds.  To  examine  and  audit  the  accounts 
of  all  officers  having  the  care,  management,  collection  or  disbursement  of 
moneys  belonging  to  the  county,  or  appropriated  by  law,  or  otherwise,  for 
its  use  and  benefit.     ['13,  c.  143,  §  2,  p.  507.] 

Hist.     (See  R.  S.  §1759;  R.  C  §1917)   '13,  c.  143,  Employment    of    accountant:      The    statutes    pro- 

2,  p.  507.  viding  for  a  state  examiner  do  not  repeal  the  power 

Cross  ref.     For  duties  with  respect  to  revenue,  see  of  boards  of   county   commissioners   under   this   sec- 

genearlly    Title    XXVI.      Duties    of    state    examiner:  tlon-      The   board  may  employ   an   accountant  under 

c     jo  this  section.     Prothero  v.  Comrs.  of  Twin  Falls  Co. 

'  JL. "  ,,     ...     -  ..   v     .        .  „  „  (1912)    22  I.  598,  127  P.  175. 

Cited:     (In  brief  of  counsel)  Kootenai  Co.  v.  Hope 

L.  Co.    (1907)   13  I.   262,  89  P.   1054;  Leonard  v.   St. 

Clair  (1915)   27  I.  568,  149  P.  1058. 
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§  1917j.  Payment  of  claims.  To  examine,  settle  and  allow  all  accounts 
legally  chargeable  against  the  county,  and  order  warrants  to  be  drawn  on 
the  county  treasurer  therefor,  and  provide  for  the  issuing  of  the  same. 
['13,  c.  143,  §  2,  p.  507.] 


Hist.     (See  R.  S.  §  1759  ;  R.  C.  §  1917)   '13,  c.  143, 
§  2,  p.  507. 

Cross    ref .      Payment    of    claims    against    county : 
§  1943  et  seq. 


Cited:  Jolly  v.  Latah  Co.  (1897)  5  I.  301,  48  P. 
1063;  Leonard  v.  St.  Clair  (1915)  27  I.  568,  149 
P.    1058. 


§  1917k.  Levy  of  taxes.  To  levy  such  tax  annually  on  the  taxable 
property  of  the  county  as  may  be  necessary  to  defray  the  current  expenses 
thereof,  including  salaries  otherwise  unprovided  for,  not  exceeding  the 
amount  authorized  by  law;  and  to  levy  such  taxes  as  are  required  to  be 
levied  by  special  or  local  statutes.     ['13,  c.  143,  §  2,  p.  507.] 


Hist.     (See  R.  S.  §  1759;  R.  C  §  1917)   '13,  c.  143, 
§  2.   p.   507. 

Cross   ref.     Levy  of  taxes:      133:97. 

Tax    for    road    purposes:       County    commissioners 


have  authority  to  levy  a  tax  for  road  purposes. 
Shoshone  Highway  Dist.  v.  Anderson  (1912)  22  I. 
109,   125  P.  219. 


§  1917  1.      Equalization  of  assessments.      To  equalize  the  assessments. 
['13,  c.  143,  §  2,  p.  507.] 


Hist.  (See  R.  S.  §  1759;  R.  C.  §  1917)  '13,  c.  143, 
§  2,   p.   507. 

Cross  ref.  To  act  as  board  of  equalization:  133: 
55,  179. 

Under  Const.  VII,  12,  providing  that  the  boards 
of  county  commissioners  for  the  several  counties  of 
the  state  shall  constitute  boards  of  equalization  for 
their    respective    counties,    and    XVIII,    6,    providing 


for  a  board  of  county  commissioners,  the  board  of 
equalization  and  the  board  of  county  commissioners 
are  separate  and  distinct  boards  with  separate  and 
distinct  functions  and  duties.  General  Custer  M. 
Co.  v.  Van  Camp  (1884)  2  I.  40,  3  P.  22;  Feltham 
v.  Comrs  of  Washington  Co.  (1904)  10  I.  182,  77 
P.   332. 


§  1917m.  Control  of  suits.  To  direct  and  control  the  prosecution  and 
defense  of  all  suits  to  which  the  county  is  a  party  in  interest,  and  employ 
counsel  to  conduct  the  same,  with  or  without  the  prosecuting  attorney,  as 
they  may  direct. 


Hist.  (See  R.  S.  §  1759  ;  R.  C  §  1917)  '13,  c.  143, 
§  2,  p.  508  ;  "county"  before  attorney  changed  to 
"prosecuting." 

Cross  ref.  May  employ  counsel  when  necessary : 
Const.  XVIII,   6. 

Cited:  (Concurring  op.)  Meservey  v.  Gulliford 
(1908)    14  I.   133,   159,  93  P.  780. 

Compromise  of  actions:  Under  the  powers  given 
to  the  board  of  commissioners,  it  may  settle  a  case 
pending  against  the  county,  on  appeal,  and  where 
it  does  settle  such  case,  and  it  appears  from  the  rec- 
ord that  no  beneficial  results  can  accrue  to  the 
county  from  a  determination  of  the  appeal,  the  ap- 
peal will  be  dismissed.  Comrs.  of  Twin  Falls  Co. 
v.   Bassett   (1908)    14  I.  324,  93  P.  774. 

County  not  board  is  proper  party:  It  is  doubtful 
whether  the  board  of  commissioners  of  a  county,  as 
such,   have   authority,   in  the   name  of   the  board,   to 


commence  a  suit  or  proceeding  for  the  benefit  of  the 
county.  Board  of  Comrs.  v.  Mayhew  (1897)  5  I. 
572,  51  P.  411. 

Employment  of  counsel:  The  board  of  county 
commissioners  has  no  authority  to  employ  an  attor- 
ney to  act  by  the  year  as  legal  adviser  for  the 
county.  Meller  v.  Comrs.  of  Logan  Co.  (1894)  4  I. 
44,    35  P.   712. 

Power  to  employ  counsel  is  restricted  to  suits  in 
which  the  county  is  a  party  in  interest  and  does 
not  include  criminal  cases  nor  authorize  the  board 
to  employ  counsel  in  such  cases.  Conger  v.  Comrs. 
of  Latah   Co.   (1897)    5  I.  347,  48  P.   1064. 

The  discretion  of  the  board  of  county  commis- 
sioners in  employing  special  counsel  to  represent 
the  county  in  litigation  will  not  be  disturbed  unless 
abused.  Anderson  v.  Shoshone  Co.  (1898)  6  I.  76, 
53  P.  105. 


§  191 7n.  Insurance  of  county  property.  To  insure  the  county  build- 
ings in  the  name  of  and  for  the  benefit  of  the  county.  ['13,  c.  143,  §  2, 
p.  508.] 


Hist.     (See  R.  S.  §  1759  ;  R.  C  §  1917)   '13,  c.  143, 
§  2,  p.  508. 


§  1917o.  Licensing  of  toll  roads,  bridges  and  ferries.  To  grant  li- 
censes and  franchises,  as  provided  by  law,  for  construction  of,  keeping  and 
taking  tolls  on  roads,  bridges  and  ferries,  and  fix  the  tolls  and  licenses. 


Hist.  (See  R.  S.  §  1759;  R.  C.  §  1917)  '13,  c.  143, 
§  2.  p.  508  ;  "provided"  for  "promised,"  clerical 
error ;    "of"    inserted   after   '"construction." 


Cross  ref.     Toll  roads:     §  980  et  seq.     Ferries  and 
toll  bridges:      §  1013  et  seq. 


§  1917p.  Fixing  of  salaries.  To  fix  the  compensation  of  all  county 
officers  not  otherwise  fixed  by  general  or  special  law,  and  provide  for  the 
payment  of  the  same.     ['13,  c.  143,  §  2,  p.  508.] 

R.  C  §1917)   '13,  c.  143,  Cross    ref.       Salaries    of    county    officers:       §2115 


Hist.     (See  R.  S.  §  1759 
§  2,   p.  508. 


Cross    ref. 

et   seq. 


♦ 
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§  191 7q.  Filling  of  vacancies.  To  fill  by  appointment  all  vacancies 
that  may  occur  in  county  or  precinct  offices,  except  in  members  of  the 
county  board.     ['13,  c.  143,  §  2,  p.  508.] 

Hist.     (See  R.  S.  §  1759  ;  R.  C.  §  1917)   '13,  c.  143,  road  overseer  need  not  contain  the  recital  that  there 

^  2,  p.  508.  was  a  vacancy  in  that  office,  the  presumption  being 

„               ^       m      £n                 •        •                           j  that  the  board  acted  within  the  law   and  that  a  va- 

Cross    ref.      To    fill    vacancies   in   county    and   pre-  cancy  did  exist      Meservey  v    Qulliford   (1908)    14  I. 

cinct  offices:     fcs  321-3.  ^33    93  p    ^gQ 

Order    filling    vacancy:      An    order    appointing    a 

§  191 7r.  Contracting  for  county  printing.  To  contract  for  the  county 
printing,  and  provide  books  and  stationery  for  countv  officers.  ['13,  c.  143, 
§  2,  p.  508.] 

Hist.     (See  R.  S.  8  1759;  R.  C.  §  1917)   '13,  c.  143,  Cited:     Jolly  v.   Latah   Co.    (1897)    5  I.  301,   48  P. 

S  2,  p.   508.  1063. 

§  1917s.  Publication  of  proceedings.  To  cause  to  be  published  month- 
ly such  brief  statement  as  will  clearly  give  notice  to  the  public  of  all  its 
acts  and  proceedings,  and,  semiannually,  a  statement  of  the  financial  con- 
ditions of  the  county.  Such  statement  as  well  as  all  other  public  notices  of 
proceedings  of,  or  to  be  had  before  the  board,  not  otherwise  specially  pro- 
vided for,  must  be  published  in  one  issue  of  such  newspaper  printed  and 
published  in  the  county  as. will  be  most  likely  to  give  notice  thereof;  and 
when  no  newspaper  is  published  in  the  county,  copies  of  such  statement 
must  be  kept  posted  for  at  least  20  days  in  three  public  places  in  the 
county,  one  being  in  a  conspicuous  place  at  the  courthouse  door.  ['13, 
c.  143,  §  2,  p.  508.] 

Hist.      (See  R.  S.  $  1759;  R.  C.  §  1917)   '13,  c.  143,  statement  provided  for  in  this  section  should  not  be 

S  2,  p.   508.  published  until  after  the  term  is  adjourned  sine  die. 

Cited:      Meservey    v.    Gulliford    (1908)     14    I.    133,  The  word  "session"  as  here  used  is  synonymous  with 

93   P.    780:    (On    rehearing)    Gilbert  v.    Canyon    Co.  lrhe  T^C^T^'^^^Z^  V*  C°mr8,  °f  BlaI"6 

(1908)   14  I.  437,  94  P.  1029;  Bobbitt  v.  Blake  (1913)  Co;  ^:_LL;a  '  i    A,    '   l:,.!^:      «,    ^    «.      u„     a    «* 

.,.   -     _         _         '     p    91                                                           '  A    synopsis    of    the    proceedings    of    the    board    of 

.5  1.   bd,   bi,    16b   f.   ill.  county    commissioners    should    be    published    in    only 

Publication     of     statement:       Where     a    board    of  one     newspaper    of    the    county.       Miller    v.     Smith 

county  commissioners  adjourns  from  day  to  day,  the  (1900)   7   I.   204,  61  P.  824. 

§  1917t.  By-laws.  To  make  and  enforce  such  rules  and  regulations 
for  the  government  of  their  body,  the  preservation  of  order  and  the  trans- 
action of  business  as  may  be  necessary.      ['13,  c.  143,  §  2,  p.  508.] 

Hist.     (See  R.  S.  §  1759  ;  R.  C.  §  1917)   '13,  c.  143, 
S  2,   p.   508. 

§  191 7u.  Adoption  of  seal.  To  adopt  a  seal  for  their  board.  ['13, 
c.  143,  §  2,  p.  508.] 

Hist.      (See  R.  S.  §  1759  ;  R.  C.  §  1917)   '13,  c.  143, 
5;  2,  p.   508. 

§  1917v.  Maintenance  of  fair  grounds.  To  contract  to  purchase  and 
to  purchase  a  site,  grounds  or  parks  on  which  to  hold  public  fairs  or  ex- 
hibitions, to  care  for  and  maintain  the  same,  regulate  the  use  thereof  and, 
in  their  discretion,  to  let,  demise  or  lease  the  same  to  the  state  of  Idaho  or 
the  state  board  of  agriculture  for  such  public  fair  or  exhibition  purposes 
upon  such  terms  and  conditions  and  for  such  consideration  as  in  their 
judgment  shall  best  promote  the  holding  of  such  public  fairs  or  exhibitions. 
['17,  c.  149,  p.  471.] 

Hist.      R.    C.    S  1917w,    enacted    '15,    c.    22,    p.    74;  Cross    ref.      Duties   of   state  board  of   agriculture: 

am.   '17,   c.    149,   p.   471.  77:4. 

§  191 7w.      Maintenance  of  exhibits.     To  levy  a  special  tax  on  all  the 

taxable  property  within  their  respective  counties,  for  the  purpose  of  cre- 
ating a  fund  to  be  used  for  collecting,  preparing  and  maintaining  an  ex- 
hibition of  the  products  and  industries  of  the  county  at  any  domestic  or 
foreign  exposition,  for  the  purpose  of  encouraging  immigration  and  in- 
creasing trade  in  the  products  of  the  state  of  Idaho :  Provided,  The  total 
tax  levies  for  such  purposes  in  any  year  shall  not  exceed  1  mill  on  each 
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$1  of  taxable  property  in  the  county,  according  to  the  assessment  roll. 
['11,  c.  95,  p.  340.] 

Hist.     '11,   c.   95,  p.   340. 

Cross  ref.     County  not  to  loan  its  credit :     Const. 
XII,   4. 

§  191 7x.  Employment  of  prisoners.  To  employ  inmates  of  the  county 
jail  upon  public  road  work  or  other  county  work  in  the  county  under  such 
regulations  as  the  board  of  county  commissioners  may  prescribe. 

Hist.     R.  C  §  1917x,  enacted  by  '15,  c.  77,  p.  189;  Cross  ref:     May  require  prisoners  in  county  jails 

first  clause  omitted  to  conform  to  style  of  other  sec-        to  work  :     §  8541  et  seq. 
tions  following   §  1917 

§  191 7y.  Maintenance  of  county  law  library.  To  contract  to  purchase 
and  to  purchase  and  provide  for  care  by  clerk  of  district  court  of  such  law 
books  and  pamphlets  as  said  commissioners  may  judge  from  time  to  time 
necessary  for  use  of  the  district  court  and  the  county  officials  and  bar  of 
the  county,  and  to  provide  for  the  care  of  all  such  books  and  pamphlets 
as  may  be  donated  or  loaned  to  the  countv  from  time  to  time.  ['17,  c.  135, 
p.  445.] 

Hist.     R.  C.  §  1917x,  enacted  by  '17,  c.  135,  p.  445. 

§  1917z.  Cooperation  with  agricultural  extension  work.  To  appro- 
priate funds  for  demonstration  work  in  agriculture  and  home  economics 
within  said  counties  for  the  employment  of  a  county  agent  or  county 
agents  in  cooperation  with  the  university  of  Idaho  and  the  United  States 
department  of  agriculture,  in  accordance  with  the  terms  and  conditions  of 
the  act  of  congress  approved  May  8,  1914,  38  Stat  L.  372,  c.  79,  commonly 
known  as  the  Smith-Lever  act,  the  provisions  of  which  have  been  accepted 
by  the  state  of  Idaho.  » 

Hist.      '17,   c.    157,  p.   483;   first  clause   omitted  to  Cross   ref.     Acceptance  of  Smith-Lever  act:    40:4. 

conform  to  style  of  other  sections  following  §  1917  ; 
reference  to  act  made  specific. 

§  1918.  Cooperation  with  federal  reclamation  service.  To  expend 
not  to  exceed  the  sum  of  $1000  in  procuring  data,  surveys,  estimates,  meas- 
urements, maps,  plats,  and  all  other  matter  which  may  be  necessary  to 
the  promotion  of  any  irrigation  scheme  or  system  for  which  it  is  sought 
by  said  county,  or  the  citizens  thereof,  to  secure  aid  from  the  United  States 
government:  Provided,  however,  That  a  petition  shall  first  be  filed  with 
the  board  signed  by  at  least  100  taxpayers  of  said  county  praying  for  such 
expenditure. 

Hist.      '11,    c.    9,    §  1,   p.   25  ;   change    to  style    con- 
forming to  other   sections  following   §  1917. 

§  1918a.  General  and  incidental  powers  and  duties.  To  do  and  per- 
form all  other  acts  and  things  required  by  law  not  in  this  title  enumerated, 
or  which  may  be  necessary  to  the  full  discharge  of  the  duties  of  the  chief 
executive  authority  of  the  county  government.     ['13,  c.  143,  §  2,  p.  508.] 

Hist.     (See  R.  S.  §  1759  ;  R.  C  §  1917)   '13,  c.  143,        as   are  expressly   or   impliedly   conferred   upon   it  by 
§  2,  subd.  1917v,  p.  508.  statute.       Prothero    v.     Comrs.    of    Twin    Falls    Co. 

Implied  powers:     The  board  has  only  such  powers        (1912)   22  I.  598,  127  P.  175. 

§  1918n.  Supplies  for  elections.  The  board  must  provide  all  poll 
lists,  poll  books,  blank  returns  and  certificates,  proclamations  of  election  | 

and  other  appropriate  and  necessary  appliances  for  holding  all  elections  in 
the  county,  and  allow  reasonable  charges  therefor,  and  for  the  transmis- 
sion and  return  of  the  same  to  the  proper  officers.     [R.  C.  §  1918.] 

Hist.      (See    '85,    p.    106,    §12)    R.    S.    §1763;   am.  §394;  to   provide   two  sets   of  ballot  boxes  for  cer- 

R.  C.  §1918.  tain     precincts:     §445;     primary    election    supplies: 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4064;  27:16. 

Kerr's  C.  ib.  Cited:      Corker   v.   Pence    (1906)    12   I.    152,    85   P. 

Cross  ref.     Commissioners  to  furnish  election  sup- 
plies:     §§  402,  403;  to  furnish  supplies  to  registrar: 


388. 
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§  1919.  Subpoenas  for  witnesses.  The  board  may,  by  their  chair- 
man, or  the  chairman  of  any  committee,  issue  subpoenas  to  compel  the 
attendance  of  any  person  and  the  production  of  any  books  or  papers  re- 
lating to  the  affairs  of  the  county,  for  the  purpose  of  examination  upon 
any  matter  within  their  jurisdiction.     [R,  S.  §  1768.] 

Hist.     R.  S.   §  1768,  reenacted  R.   C.  §  1919. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4067; 
Kerr's  C.  ib. 

§  1920.  Enforcement  of  attendance  and  testimony.  A  witness  is 
bound  to  attend,  when  served,  and  to  answer  all  questions  which  he  would 
be  bound  to  answer  in  the  same  case  before  a  court  of  justice.  Obedience 
to  the  subpoena,  or  to  an  order  to  attend,  or  to  testify,  may  be  enforced 
by  the  board,  and  for  that  purpose  the  board  has  all  the  powers  conferred 
by,  and  the  witness  is  subject  to  all  the  provisions  of,  the  code  of  civil 
procedure.     [R.  S.  §  1769.] 

Hist.     R.   S.  §  1769,  reenacted  R.  C.  §  1920.  Cross    ref.      Rights    and    duties    of    witnesses:    §§ 

Comp.  leg. — Cal.     Same  except  "disobedience"  for        6090-5. 
"obedience"     and    specific    reference     inserted    after 
"provisions"  :  Pol.  C.  1872,  §  4068  ;  Kerr's  C.  ib. 

§  1921.  Witness  fees  need  not  be  prepaid.  Neither  the  officers 
serving  subpoenas  nor  the  witnesses  subpoenaed  to  testify  in  relation  to 
matters  of  public  concern  before  the  board  of  county  commissioners,  are 
entitled  to  have  their  fees  prepaid,  but  officers  must  serve  the  subpoenas 
and  witnesses  must  attend  without  their  fees  being  prepaid.  The  board 
may  allow  them  reasonable  compensation  for  services  and  attendance. 
[R.  S.  §  1770.] 

Hist.     R.  S.  §  1770,  reenacted  R.  C.   §  1921.  "commissioners"    and    "must"    for    "may" :    Pol.    C. 

Comp.    leg.— Cal.      Same  except    "supervisors"   for        187.2'   §  4069  '   Kerr's  C   ib. 

§  1922.  Leave  of  absence  to  officers.  The  board  of  commissioners 
may  grant  to  any  county  officer  of  their  respective  counties  (except  the 
probate  judge  of  such  county)  leave  of  absence  from  their  county  and  the 
state,  for  a  period  of  not  exceeding  90  days,  during  which  time  the  absence 
of  such  officer  does  not  work  forfeiture  of  his  office :  Provided,  That  be- 
fore the  granting  of  such  leave  of  absence,  the  officer  (except  county  com- 
missioners) must  appoint  a  deputy  to  perform  the  duties  of  his  office,  as 
by  statute  in  such  cases  made  and  provided,  and  must  present  to,  and  file 
with,  the  board  of  commissioners  of  his  county  the  written  consent  of  each 
person  liable  on  his  official  bond,  that  such  leave  of  absence  be  granted: 
And,  Be  it  further  provided,  That  no  leave  of  absence  shall  be  granted  to 
more  than  any  one  county  commissioner  at  the  same  time.     ['88-89,  p.  63.] 

Hist.      (See  '73,  p.   27,   §  1)    R.   S.   §  1785  ;  am.  '88,  county  commissioners.     He  can  not  appoint  a  deputy 

89,  p.  63,  reenacted  R.  C.   §  1922.  who  can   take  his  place  but  he  can   appoint  a  clerk 

Absence  of  probate  judge:     The  probate  judge  may  of  the  Probate  court  who  could  keep  office  open  and 

not    absent   himself   from    the   county    and   state   for  f]o  such   w,ork  as  he  1S  authorized  under  the  statute, 

more    than    20    days    even    with    the    consent    of    the  "•  A.   "•    05-06,  p.   151. 

§  1923.  Appointment  of  fire  guard.  When  a  petition,  signed  by  at 
least  five  of  the  taxpayers  residing  in  any  town  or  village,  is  presented  to 
the  board  asking  that  a  committee  be  appointed  for  the  purpose  of  in- 
specting chimneys,  stove  pipes  and  fire  places,  the  board,  at  their  first 
regular  meeting,  must  act  upon  such  petition  by  appointing  not  less  than 
three  nor  more  than  five  taxpayers  of  such  town  or  village,  who  shall 
constitute  a  "fire  guard, "  within  such  limits  as  may  be  designated  by  the 
commissioners.     [R.  S.  §  1788.] 

Hist.     *79,  p.   12,   |  1 ;  am.  R.   S.   §  1788,  reenacted 
R.   C.   §  1923. 

§  1924.  Powers  of  fire  guard.  They  are  invested  with  the  power  to 
examine  fire  places,  stove  pipes,  chimneys  and  fire  escapes  in  all  public 
and  private  buildings  within  the  limits  designated  by  the  commissioners, 
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and  may,  when  in  their  opinion  there  exists  danger  from  fire  in  any  build- 
ing, give  a  notice  in  writing  to  the  owner  or  occupant  thereof,  requiring 
him  to  repair,  alter  or  remove  defective  or  insecure  chimneys,  fire  places, 
stoves  or  stove  pipes,  within  a  reasonable  time;  and  upon  his  refusal  or 
failure  to  comply  with  such  written  order,  the  board  may  have  the  same 
done  at  the  expense  of  such  owner  or  occupant.     [R.  S.  §  1789.] 

Hist.     '79,  p.    12,   $  2  ;  am.  R.   S.   §  1789,  reenacted 
R.  C.   §  1924. 

§  1925.  Same:  Payment  for  alterations  and  repairs.  To  enforce 
the  payment  of  such  alterations  and  repairs,  the  fire  guard  may  seize  so 
much  of  the  personal  property  of  any  person  liable  and  refusing  or  neg- 
lecting to  pay  for  such  alterations  and  repairs  as  will  be  sufficient  to  pay 
for  the  same  and  costs  of  seizure,  which  costs  shall  not  exceed  $3,  and 
may  sell  the  same  at  any  time  or  place  upon  giving  a  verbal  notice  of  one 
hour  previous  to  such  sale.     [R.  S.  §  1790.] 

Hist.     '79,  p.   12,   §  3  ;  am.   R.  S.   §  1790,   reenacted 
R.  C.   §  1925. 

§  1926.  Notice  concerning  camp  fires.  It  is  the  duty  of  the  board 
of  county  commissioners  of  each  county  in  this  state  to  cause  to  be  erected 
in  a  conspicuous  place  at  the  side  of  each  public  highway,  and  at  such 
places  as  they  may  deem  proper,  a  notice  in  large  letters,  substantially  as 
follows : 

Camp  fires  must  be  totally  extinguished  before  breaking  camp, 
under  penalty  of  not  to  exceed  six  months  imprisonment,  or  $300 
fine,  or  both,  as  provided  by  law. 

(Signed)      

County  commissioners.  ^ 

The  erection  and  maintenance  of  such  notices  shall  be  at  the  expense 
of  the  respective  counties,  and  at  least  10  in  number  of  such  notices  shall 
be  posted  in  each  and  every  county  in  this  state.     [R.  C.  §  1926.] 

Hist.     R.  S.   §  1792  :  am.  R.  C.   §  1926. 

Cross  ref.  Prevention  of  forest  fires:  §  1604  et  seq. 

§  1927.  Control  over  wires  crossing  railroad  tracks.  It  shall  here- 
after be  unlawful  for  any  corporation  or  person  to  string  any  wire,  elec- 
tric or  other,  over  the  tracks  of  any  railroad  company,  except  at  such  places 
and  in  such  manner  as  shall  be  authorized  and  approved  by  the  board  of 
county  commissioners  of  the  county  wherein  such  crossing  with  such  wire 
is  proposed,  and  any  corporation  or  person  desiring  to  so  string  any  wire 
shall  give  such  railroad  company  notice  in  writing  of  the  place  and  manner 
in  which  it  desires  to  string  the  same,  and  the  place  where,  and  the  time 
when,  it  will  apply  to  said  board  of  county  commissioners  for  approval  and 
authority  as  above  required,  which  notice  shall  be  served  at  least  10  days 
before  the  time  of  hearing  such  application.     ['07,  p.  535,  §  1.] 

Hist.     '07,  p.  535,   §  1,  reenacted  R.  C.   §  1927. 

§  1928.  Order  to  change  wires.  The  boards  of  county  commission- 
ers of  the  several  counties  in  the  state  of  Idaho  shall,  either  by  personal 
examination  or  otherwise,  obtain  information  as  to  all  places  where  the 
tracks  of  railroads  are  crossed  by  wires  strung  over  said  tracks,  and  when-  fc 

ever  in  their  judgment  such  wires  should  be  raised  to  a  greater  height,  or 
other  thing  done  with  reference  thereto  to  guard  against  accidents,  they 
shall  order  such  change  or  changes  to  be  made,  and  shall  apportion  any 
expense  incident  thereto  between  the  companies  or  persons  affected,  as 
may  be  deemed  just  and  reasonable:  Provided,  That  in  no  case  shall  the 
height  of  any  wire  strung  or  to  be  strung  across  or  over  such  or  any  rail- 
road tracks  be  less  than  25  feet,  excepting  trolley  wires,  which  shall  not 
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be  less  than  20  feet  from  the  top  of  the   rail   of  said  railroad  tracks. 
[R.  C.  §  1928.] 

Hist.     '07,  p.  535,  §  2  ;  am.  R.  C.  §  1928. 

§  1929.  Penalty  for  disobedience  of  order.  It  shall  be  the  duty  of 
every  corporation  and  person  to  whom  an  order  made  by  the  board  of 
county  commissioners  of  the  respective  counties  in  this  state  under  this 
and  the  two  preceding  sections  shall  be  directed,  to  comply  with  such  order 
in  accordance  with  its  terms,  and  for  any  neglect  to  so  comply  therewith, 
any  such  corporation  or  person  shall  be  liable  to  a  penalty  of  $100,  and  to 
a  like  penalty  for  every  10  days  during  which  said  neglect  shall  continue. 
Any  such  penaltjr  may  be  recovered  by  an  appropriate  action  instituted  by 
the  county  where  such  violation  or  disobedience  has  been  committed,  and 
said  penalty  shall  be  recovered  by  said  county,  and  it  shall  be  the  duty  of 
the  prosecuting  attorney  of  the  county  to  bring  and  prosecute  any  such 
action  in  the  name  of  the  county,  at  the  request  of  the  said  board  of  county 
commissioners.     [R.  C.  §  1929.] 

Hist.     '07,  p.  535,  §  3;  am.  R.  C.  §  1929. 

§  1930.  Neglect  of  duty  by  commissioners.  Any  commissioner  who 
neglects  or  refuses,  without  just  cause  therefor,  to  perform  any  duty  im- 
posed on  him,  or  who  wilfully  violates  any  law  provided  for  his  govern- 
ment as  such  officer,  or  fraudulently  or  corruptly  performs  any  duty  im- 
posed on  him,  or  wilfully,  fraudulently  or  corruptly  attempts  to  perform 
an  act,  as  commissioner,  unauthorized  by  law,  in  addition  to  the  penalty 
provided  in  the  penal  code,  forfeits  to  the  county  $500  for  every  such  act. 
[R.  C.  §  1930.] 

Hist.     R.  S.   §  1791  ;  am.  R.  C.   §  1930.  Cross  ref.     Penalty  for  neglect  of  duty  by  officers: 

Comp.    leg. — Cal.      Same    except    "supervisor"    for        ^  6534. 
"commissioner,"   and  additional  provisions:     Pol.  C. 
1872,   §  4086  ;  Kerr's  C.  ib. 

ARTICLE   3. 
ERECTION  OF  PUBLIC  BUILDINGS. 

§  1931.  Erection  of  courthouse  and  provision  for  offices.  The  board 
must  cause  to  be  erected  or  furnished,  a  courthouse,  jail  and  such  other 
public  buildings  as  may  be  necessary,  and  must,  when  necessary,  provide 
offices  with  necessary  furniture  for  the  sheriff,  clerk  of  the  district  court 
and  ex  officio  auditor  and  recorder,  county  treasurer,  prosecuting  attorney, 
probate  judge,  county  assessor,  county  surveyor  and  superintendent  of 
public  instruction,  and  must  draw  warrants  in  payment  of  the  same: 
Provided,  That  the  contract  for  the  erection  of  any  such  buildings  must 
be  let,  after  30  days'  notice  for  proposals,  to  the  lowest  bidder  who  will 
give  security  for  the  completion  of  any  contract  he  may  make  respecting 
the  same :  And,  Provided  further,  No  contract  must  be  let  under  the  pro- 
visions of  this  section  when  the  expenses  thereunder  will  exceed  $1000. 
The  board  must  also  provide  all  necessary  books  of  record  for  the  county 
auditor  and  recorder,  county  treasurer,  county  assessor,  and  tax  collector, 
clerk  of  the  district  court,  probate  court,  county  surveyor,  county  superin- 
tendent of  public  instruction,  and  the  books  and  stationery  for  the  use 
of  the  board,  and  so  much  as  is  necessary  for  the  use  of  said  county  officers 
in  the  transaction  of  official  business.     ['05,  p.  228,  §  1.] 

Hist.      (See    '75,    p.    520,    §  13)    R.    S.    §  1761  ;    am.  of  the  county  in  excess  of  the  revenue  of  the  county 

'05,  p.  228,  §  1,  reenacted  R.  C.  §  1931.  for  the  year  in   question,   after  deducting  from   said 

Application:     This  section  does  not  apply  to  con-  revenue  all  indebtedness  incurred  by  said  county  up 

tracts  for  the    purchase   of  real  estate  for  the  erec-  *,"  *.     V™6  ,°ftf9  Sf,  dppuj;S,ase-                V*   Bannock  Co- 

tion    of    a    courthouse    when    the    purchase    of    such  (1»9<)   5  I.  b02,  51  F.  454. 
ground  would  not  create  an  indebtedness  on  the  part 

§  1932.  Same:  Bond  election.  Whenever  the  interests  of  any 
county  require  it,  and  the  board  of  commissioners  of  the  county  deem  it 
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for  the  public  good  to  purchase  a  site  and  erect  thereon  a  courthouse  and 
jail,  or  either  thereof,  and  furnish  the  same ;  and  the  expense  of  purchasing 
such  site,  or  erecting  such  buildings  of  suitable  size  and  capacity  and  fur- 
nishing the  same  would  exceed  the  revenue  of  one  year  applicable  to  that 
purpose,  and  the  board  deems  it  for  the  public  good  to  bond  the  county  for 
the  purpose  of  providing  funds  therefor,  the  board  of  commissioners  may, 
by  a  resolution  adopted  at  a  regular  or  any  special  meeting  called  for  that 
purpose,  call  a  special  election  for  such  purpose,  or  submit,  at  any  general 
election,  the  question  of  issuing  negotiable  coupon  bonds  to  an  amount 
deemed  necessary  to  defray  the  expenses  of  purchasing  such  site  and  erect- 
ing and  furnishing  such  buildings.     ['05,  p.  73,  §  1.] 

Hist.     '05,  p.  73,   §  1,  reenacted  R.   C.  §  1932.  can  not  be  built  without  a  two-thirds  vote.     Dunbar 

Repeal:     This  section  repealed  R.   S.    §  1762.     De-        v-  Comrs-  of  Canyon  Co'   <1897>   5  L  407'  49  P-  409' 
cisions  under  the  repealed  section  are  as  follows:  Advertisement  for  bids:     In  the   matter  of  adver- 

tising: for  bids  and  letting  contracts  for  public  build- 
Cited:      Bannock   Co.   v.   Bunting    (1894)    4   I.    156,        inQ:g  or  improvements,  the  provisions  of  R.  S.  §  1762 
37    P.    277;    McNutt  v.    Lemhi    Co.    (1906)    12    I.    63,        must   be   substantially  followed,   and  before   a  board 
M   P.    1054.  of    county    commissioners    can    legally    advertise    for 

r»n*+,-..,.+;»n   „ri*u ■.•■■.-■I* n„A~~  +i ~ „;  competitive   bids   for   the   erection    of   a   bridge,    they 

Construction  with   constitution:      Under  the  provi-  i      j  i  j  -a      .•  «.  ,     ,    .j 

t   t>     o     c  ir,rn        u  -j  m.  -u     x.  Tix  must   adopt   plans  and  specifications  of  such   bridge, 

sions   of   R.   S.    §  1.62   a  bridge  can   not  be  built  at  and   gaid   notice  mugt   CQntain  ^  specifications 

a  cost  exceeding   $1000  unless  one-third  of  the   tax-  of  the  proposed  bridge.     Any  contract  made  without 

payers    who    are   voters    petition    therefor,    but   since  adopting  such  specifications,  or  made  when  the  spe- 

the    adoption    of   the   constitution    this    provision    has  cifications  have  been  adopted  after  publication  of  the 

been  changed  and  only  applies  when  the  revenue  for  notice,    is    void.      Andrews    v.    Comrs.    of    Ada    Co. 

the    fiscal    year    is    not    exceeded,    for    if    such    cost  (1900)    7   I.    453,   63   P.    592.     The   contract  must  be 

exceeds   the    revenue   of   the    fiscal    year,    the   bridge  let   to  the  lowest   responsible  bidder.     lb. 

§  1933.  Purchase  of  site  and  letting  of  contract.  If  two-thirds  of 
the  qualified  electors  of  the  county  voting  at  such  election  vote  in  favor  of 
the  issuance  of  the  bonds,  the  board  of  commissioners  shall  select  and  pur- 
chase, or,  if  necessary,  cause  to  be  condemned,  for  the  use  of  the  county,  a 
suitable  site  for  said  buildings,  and  cause  to  be  prepared  plans  and  speci- 
fications for  such  courthouse  and  jail,  or  either  thereof  as  the  case  may  be, 
and  advertise  in  a  weekly  newspaper  of  the  county  for  30  days  calling 
for  sealed  proposals  or  bids  for  the  construction  of  said  buildings.  The 
published  notice  shall  contain  a  general  statement  of  the  character  and  lim- 
ited cost  of  the  building  or  buildings,  and  state  that  the  plans  and  specifi- 
cations thereof  may  be  found  and  examined  in  the  office  of  the  clerk  of 
the  board,  and  state  the  day  when  the  sealed  proposals  will  be  opened  and 
considered.  The  sealed  proposals  must  be  opened  and  considered 
publicly,  and  the  contract  let  to  the  lowest  responsible  bidder,  unless 
all  bids  are  rejected;  and  if  all  bids  are  rejected,  the  board  may 
advertise  for  new  bids,  or  let  the  contract,  provided  it  be  for  a  less  sum 
than  that  offered  by  the  lowest  bidder.  The  board  must  require  a  good 
and  sufficient  bond  of  the  contractor  conditioned  for  the  faithful  perform- 
ance of  the  contract  according  to  the  plans  and  specifications.  The  board 
shall  have  full  power  and  authority  to  do  and  perform  any  act  in  relation 
to  purchasing  such  site  and  erecting  said  buildings,  at  any  special  or  called 
meeting  when  all  members  of  the  board  are  present,  or  at  any  regular 
meeting  of  the  board.     ['05,  p.  73,  §  3.] 

Hist.      '05.    p.   73,    §  3,  reenacted  R.   C    §  1933. 

§  1934.  Statutes  governing  election  and  bond  issue.  The  board  shall 
be  governed  in  calling  and  holding  said  election,  and  in  the  issuance  and 
sale  of  said  bonds,  and  in  providing  for  the  payment  of  the  interest  thereon, 
and  for  their  redemption,  by  the  provisions  of  sections  1960  to  1972,  in- 
clusive, of  these  codes. 

Hist.  '05,  p.  73,  §  2  ;  am.  R.  C  §  1934  ;  reference 
to  art.  6  omitted,  additional  sections  having  been 
added  thereto. 
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ARTICLE  \. 
COUNTY  PUBLIC  WAGON  SCALES. 

Cross   ref.     Weights  and  measures  law:     c.  109.      Duties   of   state   sealer   with   respect   to   county 
apparatus:      109:2. 

§  1934g.  Establishment:  Petition.  The  county  commissioners  of 
any  county  outside  of  any  incorporated  city  or  village  may,  upon  petition 
of  10  freeholders  in  any  county  within  the  state  of  Idaho,  establish  and 
maintain  public  wagon  scales  at  such  point  within  such  county  as  may  be 
designated  in  said  petition:  Provided,  That  the  persons  signing  the  peti- 
tion shall  certify  that  the  petitioners  regularly  deliver  their  produce  to 
the  point  designated  in  said  petition.     ['17,  c.  92,  §  1,  p.  315.] 

Hist.      '17,  c.  92,    §  1,   p.  315. 

§  1934h.  Regulation:  Weighmasters.  The  county  commissioners 
of  such  county  wherein  such  public  scales  are  maintained  shall  have  con- 
trol of  such  scales  and  shall  make  such  rules  and  regulations  in  regard  to 
the  maintenance  and  use  of  the  same  as  they  shall  deem  proper,  and  the 
said  county  commissioners  shall  appoint  as  many  public  weighmasters  as 
they  may  deem  necessary  and  fix  their  compensation.  Such  weighmasters 
shall  have  charge  of  such  scales  and  properly  weigh  all  articles  and  com- 
modities thereon  and  give  a  statement  to  such  persons  applying  to  have 
such  article  or  commodity  weighed,  and  such  statement  shall  be  'prima 
facie  evidence  of  the  correct  weight  of  such  articles  or  commodities.  They 
shall  collect  such  charge  at  the  time  of  weighing  such  article  or  commodity 
as  shall  be  fixed  by  the  board  of  county  commissioners,  and  at  the  end  of 
each  month  make  a  written  report  of  all  moneys  collected  by  them  for  such 
charge  and  pay  to  the  treasurer  of  such  county  all  of  such  funds :  Provided, 
however,  Such  weighmaster  shall  retain  as  his  compensation  such  portions 
of  the  above  moneys  which  he  has  collected  as  may  have  been  fixed  by  the 
board  of  county  commissioners.     ['17,  c.  92,  §  2,  p.  315.] 

Hist.     *17,  c.  92,    S   2,  p.  315. 

§  1934L      Establishment    by    individuals:      Maintenance    by    county. 

If  the  aforesaid  petitioners  or  a  less  number  desire  to  establish  a  public 
wagon  scale  and  dedicate  the  same  to  the  public  use,  they  may  do  so  at 
their  own  expense,  and  such  public  scale  shall  be  subject  to  the  same  rules 
and  regulations  and  all  of  the  provisions  of  this  article  as  though  originally 
established  by  and  at  the  expense  of  the  board  of  county  commissioners,  or 
the  board  of  county  commissioners  may  contribute  any  parts  of  the  ex- 
pense of  erecting  such  public  wagon  scale,  and  the  persons  desiring  the 
same  shall  pay  the  balance  of  such  purchase  price :  Provided,  That  in  case 
either  method  hereinbefore  mentioned  is  adopted  in  establishing  the  wagon 
scale,  the  said  scale  shall  become  the  property  of  the  county  in  which  it  is 
situated  and  be  subject  to  the  rules  and  regulations  of  the  boards  of  county 
commissioners  and  all  of  the  provisions  of  this  article  relating  to  county 
public  wagon  scales.     ['17,  c.  92,  §  3,  p.  316.] 

Hist.     '17,   c.   92,    S  3,   p.   316. 

§  1934j.  Expenses  paid  from  and  receipts  credited  to  current  ex- 
pense fund.  Any  expense  incurred  under  the  provisions  of  this  article 
relating  to  county  public  wagon  scales,  except  compensation  to  weigh- 
masters, which,  in  all  cases,  shall  be  paid  as  provided  in  section  1934h,  shall 
be  paid  out  of  the  current  expense  fund  of  the  said  county,  and  all  moneys 
received  from  weighing  charges  as  herein  provided  shall  be  credited  to  the 
current  expense  fund  of  the  county  in  which  such  scale  is  situated.  ['17, 
c.  92,  §  4,  p.  316.] 

Hist.     '17,  c.  92,    §  4,  p.   316. 
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§  1934k.  Weighmasters  statement.  All  statements  issued  by  any 
weighmaster  under  the  provisions  of  this  article  shall  be  made  in  triplicate, 
one  copy  of  which  shall  be  retained  by  the  weighmaster,  one  copy  shall  ac- 
company the  report  to  the  county  commissioners,  and  the  original  state- 
ment shall  be  given  to  the  person  for  whom  such  weighing  was  done.  Such 
statement  shall  be  in  substantially  the  following  form : 

County  public  weighing  scale  No ___.       Receipt  No 

Location Date.... 

Weighed  for  

Quality  of  article  or  commodity 

Gross  weight Tare 

Net  weight ...Weighing  charge 

(Signed) 

['17,  c.  92,  §  5,  p.  316.]  Weighmaster. 

Hist.      '17,  c.  92,   §  5,   p.   316. 

ARTICLE   5. 
PAYMENT  OF  BOUNTIES. 

Wild  Animals. 
§  1935.  Bounty  on  wild  animals.  The  board  of  county  commission- 
ers of  each  county  may,  in  its  discretion,  fix  and  determine  the  amount  of 
bounty  for  the  destruction  of  each  coyote,  wild  cat,  fox,  lynx,  bear,  squirrel 
or  digger  squirrel,  rabbit,  gopher,  muskrat,  and  nondescript  and  badger, 
and  may  prescribe,  by  resolution  duly  passed  and  spread  upon  its  minutes, 
rules  for  the  making  proof  of  such  destruction  and  for  the  payment  of 
such  bounty  to  any  such  person  entitled  thereto ;  providing  that  in  no  case 
shall  the  bounty  for  rabbits,  gophers  or  squirrels  or  digger  squirrels  be 
more  than  15  cents  for  each  of  said  animals  destroyed,  the  amount  within 
said  limit  to  be  determined  by  resolution  of  the  board  of  county  commis- 
sioners and  said  amount  may  be  changed  by  resolution  in  the  discretion  of 
the  board  at  any  time  so  long  as  there  are  funds  in  the  fund  providing  for 
the  levy  for  such  fund  to  pay  the  same.     ['12,  c.  10,  §  1,  p.  46.] 

Hist.  R.  S.  §  1760  ;  am.  '90-91,  p.  31,  §  1,  re-  intent  not  to  repeal  this  and  the  following  sections, 
enacted  '99,  p.  20,  §  1  ;  am.  R.  C.  §  1935  ;  am.  '12,  1936-8,  especially  since  it  is  left  to  the  discretion 
c.  10,  §  1,  p.  46.  of  the  local  board  whether  the  bounty  herein  pro- 
While  '15.  c.  73,  §  9,  p.  186,  contains  a  general  vided  shaI1  be  Paid- 
repealing  clause  which  undoubtedly  effects  the  re-  Cross  ref.  Extermination  of  predatory  animals 
peal  of  R.  C  §  1939,  it  is  thought  the  provisions  of  under  state  supervision:  §  1197a  et  seq.  Additional 
§  3,  of  said  act,  now  §  1198a,  indicate  the  legislative  levy:      §  1198a. 

§  1936.  Special  tax  for  bounty:  Scalp  fund.  In  order  to  pay  boun- 
ties provided  for  in  the  preceding  section,  the  board  of  county  commis- 
sioners of  any  county  in  which  a  bounty  for  any  or  all  animals  in  said 
section  has  been  offered,  are  hereby  authorized  to  levy  and  cause  to  be 
collected  a  special  tax  of  not  more  than  1  mill  on  the  dollar  on  the  assessed 
valuation  of  all  taxable  property  in  said  county.  Said  levy  shall  be  made 
at  the  same  time  that  other  taxes  are  levied,  and  collected  as  other  taxes 
are  collected,  and  when  so  collected  shall  be  paid  into  the  county  treasury, 
and  shall  then  become  a  special  fund  to  be  known  as  the  scalp  fund.  ['13, 
c.  162,  p.  531.] 

Hist.      R.    S.   §  1760a,  reenacted  R.  C.   §  1936  ;  am.  Comp.    leg.— Cal.      See   Pol.   C.    1872,    §  4046,    subd. 

'13,  c.  162,  p.  531.  23;  Kerr's  C.   ib. 

§  1937.  Proof  of  claim.  Any  person  desirous  of  obtaining  any 
bounty  offered  for  the  destruction  of  any  animals  mentioned  in  section 
1935,  shall  present  to  the  board  of  county  commissioners  a  verified  state- 
ment showing  the  number  and  kind  of  animals  destroyed  by  the  person 
seeking  the  bounty,  and  that  the  animals  destroyed  by  him  were  killed  in 
the  county  in  which  application  for  bounty  is  made.    Such  person  shall  also 
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• 
be  required  to  furnish  to  the  board  of  county  commissioners  the  scalps  or 
ears  of  the  animals  destroyed:  Provided,  Any  person  residing  over  10 
miles  from  the  county  seat  may  make  affidavit  before  any  one  authorized 
to  administer  oaths  in  said  county,  and  said  commissioners  shall  allow 
such  claim  when  accompanied  with  the  scalps  from  said  animals.  Said 
scalps  and  ears  shall  be  immediately  destroyed  in  the  presence  of  the 
county  commissioners. 

Hist.     R.  S.  §  1760b,  reenacted  R.  C.  §  1937;  "per-  State  v.    Adams    (1905)    10   I.   591,   79   P.    398.     But 

son"  for  "party."  the    law    of    1901    was   expressly    repealed    by    Laws 

Note  by  Code  Commissioner  McLane:     "This  sec-  l905'  69»  and  this  section  is  here  treated  as  revived, 

tion  was  superseded  by  Laws  1901,  205,   §§  2-3,  with  as  lt  ^s  not  totally  repealed  by  the  1901  law." 
respect  to  the  animals  enumerated  in  the  latter  act.  See  historical  note  to  §  1935. 

§  1938.  Surplus  transferred  to  curent  expense  fund.  The  county 
commissioners  of  any  county  in  which  a  scalp  fund  shall  have  been  estab- 
lished, may  at  the  end  of  any  quarter  when  there  is  a  deficiency  in  the  cur- 
rent expense  fund  of  said  county  and  a  surplus  in  the  scalp  fund  in  excess 
of  $100,  transfer  all  of  such  surplus  exceeding  $100  to  the  current  expense 
fund,  after  all  the  warrants  previously  drawn  on  such  scalp  fund  shall 
have  been  paid,  and  whenever  there  shall  occur  a  deficiency  in  the  scalp 
fund,  the  treasurer  shall  transfer  from  the  current  expense  fund  to  the 
scalp  fund,  a  sufficient  amount  of  money  to  supply  the  deficiency,  if  not  in 
excess  of  the  amount  previously  transferred  to  the  said  current  expense 
fund,  and  at  the  time  due  the  scalp  fund.     [R.  S.  §  1760c] 

Hist.     R.   S.   §  1760c,  reenacted  R.  C.  §  1938. 

Pests. 

§  1940.  Extermination  of  pests:  Pest  fund.  The  board  of  county 
commissioners  of  any  county  in  this  state,  on  petition  of  100  or  more  of 
the  taxpayers  of  the  county,  at  the  time  taxes  are  levied  by  them  for  state 
and  county  purposes,  may  and  they  are  hereby  empowered  to  levy  a  tax 
of  not  exceeding  1  mill  on  the  dollar  of  the  assessed  valuation  of  all  prop- 
erty within  such  county,  for  the  purpose  of  exterminating  crickets,  grass- 
hoppers, rodents  and  rabbits,  such  tax  to  be  collected  in  the  same  manner 
as  other  county  taxes  are  collected,  and  to  be  placed  in  a  fund  known  as 
the  pest  fund.     ['13,  c.  157,  p.  526.] 

Hist.     '07,  p.  24,   §  1,  reenacted  R.  C.  §  1940  ;  am. 
'13.  c.  157,  p.  526. 

§  1941.  Same:  Board  of  control.  The  board  of  county  commis- 
sioners of  any  county  infested  with  any  such  pests  shall  appoint  three  men, 
residents  of  the  county,  who  shall  constitute  the  board  of  control  to  oversee 
the  extermination  of  any  such  pests  and  the  expenditure  of  the  funds  pro- 
vided for  herein,  and  shall  each  receive  for  his  services,  while  necessarily 
engaged  in  such  work,  such  compensation  as  shall  be  fixed  by  the  board 
of  county  commissioners.     ['07,  p.  24,  §  2.] 

Hist.     '07,   p.  24,   §  2,  reenacted  R.  C.   §  1941. 

§  1942.  Same:  Payment  of  claims.  All  claims  for  services  ren- 
dered hereunder  shall  be  presented  to  the  said  board  of  control  and  by  them 
presented  and  filed  with  the  board  of  county  commissioners,  and  by  said 
commissioners  allowed  and  paid  out  of  said  pest  fund  in  the  same  manner 
as  other  bills  against  the  county  are  allowed  and  paid.     ['07,  p.  24,  §  3.] 

Hist.      '07,   p.   24,    §  3,   reenacted  R.   C.    §  1942. 

Gophers. 

§  1942a.      Extermination  of  gophers:     Creation  of  district:     Effect. 

Where  a  majority  of  the  land  owners  in  any  road  district  in  the  state  peti- 
tion the  board  of  county  commissioners  to  have  the  gophers  exterminated 
by  poison,  or  trapping,  or  otherwise,  in  such  road  district,  the  board  of 
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county  commissioners  shall  place  such  petition  on  file  and  set  a  time  for 
the  hearing  thereon. 

If,  at  such  hearing,  the  county  commissioners  deem  it  advisable  to  order 
the  extermination  of  the  gophers  in  such  road  district  described,  thereafter, 
it  is  hereby  made  obligatory  upon  every  land  owner  in  such  road  district 
to  proceed  forthwith  to  exterminate  all  gophers  upon  the  lands  situated  in  • 

such  road  district. 

It  shall  be  the  duty  of  the  board  of  county  commissioners,  upon  the 
passing  of  such  resolution,  to  notify  the  road  overseer  of  such  road  dis- 
trict that  such  resolution  has  been  passed,  and  that  such  road  overseer 
shall,  either  personally  or  by  written  notice,  notify  each  and  every  land 
owner  owning  land  in  such  road  district  that,  between  the  dates  of  March 
1  and  October  30,  such  land  owner  is  ordered  and  required  to  exterminate 
the  gophers  on  his  land  in  such  road  district,  and  such  notice  shall  also 
state  that,  if  such  gophers  are  not  exterminated  on  or  before  October  30  of 
that  year,  that  the  road  overseer  will  proceed  to  enter  in  and  upon  such 
land  and  exterminate  all  the  gophers  thereon,  and  that  the  cost  and  expenses 
of  such  work,  on  the  part  of  the  road  overseer,  and  his  employees  em- 
ployed to  do  such  work,  shall  be  a  charge  and  a  lien  against  said  property ; 
that  whenever  the  road  overseer  is  obliged  to  exterminate  gophers  on  any 
person's  land  in  such  road  district,  he  shall  keep  an  accurate  account  of 
the  expense  thereof,  and  shall  certify  the  same  to  the  county  commissioners 
of  the  county,  and  certify  the  same  to  the  tax  collector  of  the  county,  and 
the  same  shall  be  taxed  against  the  property  on  which  such  expense  was 
incurred,  and  shall  be  collected  as  other  state  and  county  taxes  are  collected. 

Hist.      '13,   c.   129,    §  1,   p.   476;   first  clause  trans-  Cross  ref.     State  gopher  bounty:      §  1204g  et  seq. 

posed.  f 

§  1942b.   Road  overseer's  right  of  entry:      Compensation.      For  the 

purpose  of  carrying  out  the  provisions  of  the  preceding  section  the  road 
overseer  and  his  employees  shall  have  the  right  to  enter  in  and  upon  any 
land  situated  in  such  road  district  for  the  purpose  of  examination  thereof, 
or  for  the  purpose  of  exterminating  the  gophers  as  herein  provided : 
Provided,  That  the  road  overseer  shall  not  be  paid  to  exceed  $4  per  day  and 
his  employees  not  to  exceed  25  cents  per  hour.     ['13,  c.  129,  §  1,  p.  477.] 

Hist.     *13,   c.   129,    §  1,   p.  477. 

ARTICLE  6. 
EXTERMINATION   OF   NOXIOUS   WEEDS. 

§  1942g.  Duty  of  university  extension  department.  It  shall  be  the 
duty  of  the  extension  department  of  the  university  of  the  state  of  Idaho 
to  cooperate  with  the  county  commissioners  of  each  county  within  the  state 
and  to  inform  them  of  the  names,  habits  and  growth  of  noxious  weeds 
which  are  prevalent  in  their  counties  and  which  are  destructive  to  agri- 
cultural crops,  and  to  describe  methods  for  the  destruction  of  such  weeds. 
['17,  c.  132,  last  part  of  §  2,  p.  440.] 

Hist.     '17,  c.   132,  last  part  of  §  2,  p.  440. 

§  1942H.      Creation  of  weed  extermination  area:      Order.      It  shall  be 

the  duty  of  the  board  of  county  commissioners  of  every  county  in  the  state  t 

to  cause  to  be  entered  of  record  an  order  declaring  and  specifying  the  kind 
of  noxious  weeds  that  are  detrimental  or  destructive  to  the  agricultural 
interests  of  the  county,  and  calling  for  their  destruction.  By  such  order 
they  shall  fix  the.  time  and  manner  for  the  destruction  of  such  weeds,  and 
the  agricultural  area  within  which  they  must  be  destroyed. 

Such  order  may  be  made  by  the  commissioners  upon  their  own  initiative, 
or  upon  their  failure  to  so  act,  it  shall  become  their  duty  upon  the  petition 
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of  10  resident  freeholders  within  such  county,  to  issue  an  order  within 
two  weeks  from  receipt  of  said  petition. 

Hist.     '11,  c.   120,   §  1,  p.    381  ;  am.   '17,  c.   132,   §§ 
1,  2,  p.  440  ;  compiled,  repetitions  being  omitted.  • 

§  1942L  Notices:  Service  and  posting.  It  shall  be  the  duty  of  the 
county  commissioners  to  post  in  three  conspicuous  places  in  said  county 
a  copy  of  said  order  and  serve  said  order  on  the  owner  of  the  said  property, 
if  an  individual,  or  upon  the  superintendent  or  managing  agent,  if  a  cor- 
poration, association  or  person  or  joint  stock  company.  There  shall  be 
posted  with  said  order  a  notice  requiring  the  owner  of  agricultural  lands 
within  said  county  to  exterminate  all  such  weeds,  naming  them,  on  or  be- 
fore the  date  fixed  in  such  order  and  there  shall  be  served  with  said  order 
where  the  same  is  served  a  notice  directed  to  the  owners  of  said  property 
in  the  county  requiring  them  to  exterminate  such  weeds  on  or  before  the 
date  fixed  in  said  order.     ['17,  c.  132,  part  of  §  1,  p.  440.] 

Hist.      '11,    c.    120,    §  1,    p.    381  ;    am.    '17,    c.    132, 
part  of  §  1,  p.  440. 

§  1942j.  Destruction  of  weeds  in  highways.  It  shall  be  the  duty  of 
the  board  of  county  commissioners  to  proceed  to  destroy  all  noxious  weeds 
of  the  kind  included  in  the  order  of  said  board  in  the  highways  of  the 
county  within  the  time  fixed  by  the  notice  provided  for  in  section  1942L 
['17,  c.  132,  first  part  of  §  3,  p.  440.] 

Hist.     '11,  c.  120,  §  3,  p.  382  ;  am.  '17,  c.  132,  part 
of  §  3,  p.  440. 

§  1942k.  Abatement  of  weeds  within  extermination  area.  After  the 
expiration  of  the  time  fixed  in  said  notice  it  shall  be  the  duty  of  the  board 
of  county  commissioners  to  proceed  to  destroy  all  such  noxious  weeds  in 
the  agricultural  districts  outside  of  public  highways,  and  for  that  purpose 
have  the  right,  either  by  them  or  by  their  order,  to  enter  upon  the  premises 
of  another,  and  they  shall  have  the  right  to  employ  such  help  as  may  be 
necessary  to  complete  such  work  within  such  time  as  will  prevent  such 
weeds  from  maturing  and  going  to  seed,  and  the  cost  of  such  additional 
help,  together  with  their  own  compensation,  as  now  fixed  by  law,  shall  be 
a  legal  claim  against  the  county  and  paid  out  of  current  expense  funds. 
['17,  c.  132,  last  part  of  §  3,  p.  441.] 

Hist.     '11,  c.  120,  §  3,  p.   382;  am.  '17,  c.  132,  last 
part  of   §  3,   p.   441. 

§  1942  1.      Same:      Assessment  of  abatement  costs  as  tax.      It  is  the 

duty  of  the  board  of  county  commissioners,  immediately  after  the  work 
required  of  them  by  this  article  is  complete,  to  render  to  the  county  audi- 
tor of  their  county  an  itemized  statement  showing  in  detail  total  cost  of 
destroying  noxious  weeds  on  any  piece  of  land,  railroad  or  right  of  way 
in  the  county  outside  of  the  public  highways  on  which  noxious  weeds  have 
been  destroyed  by  them  or  under  their  direction,  and  the  county  auditor 
shall,  under  a  proper  heading,  enter  the  same  on  the  tax  list  as  a  charge 
against  said  land  or  right  of  way  and  against  the  owner  thereof  and 
the  charge  shall  be  collected  at  the  same  time  and  in  the  same  manner  as 
general  taxes,  and  when  collected,  shall  be  turned  into  the  general  countv 
fund.     ['17,  c.  132,  §  4,  p.  441.] 

Hist.     '11,  c.  120,   §  4,  p.  382  ;  am.  '17,  c.  132,  §  4, 
p.  441. 

§  1942m.  Destruction  of  weeds  on  poor  lands  and  in  highway  dis- 
tricts. If  noxious  weeds  of  any  of  the  kinds  included  in  the  order  of  the 
board  of  county  commissioners  are  growing  on  public  lands  or  on  lands 
of  such  poor  quality  as  will  make  it  impracticable  to  collect  the  cost  of 
destruction  from  such  lands  or  the  owners  thereof,  such  board  of  county 
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commissioners  shall  have  such  weeds  destroyed  and  the  cost  of  destruction 
shall  be  paid  from  the  general  fund  of  the  county :  Provided.  That  it  shall 
be  the  duty  of  the  board  of  highway  commissioners  in  every  highway  dis- 
trict in  the  state  to  destroy  or  cause  to  be  destroyed  any  and  all  noxious 
weeds,  within  the  meaning  of  this  article,  growing  within  the  boundaries 
of  any  public  roads  or  highways  within  said  highway  district,  and  the  cost 
of  such  work  shall  be  paid  out  of  any  funds  belonging  to  said  highway 
district  and  in  accordance  with  the  provisions  of  this  article.  ['17,  c.  132, 
§  5,  p.  441.] 

Hist.     '11,  c.  120,  §  5,  p.  382  ;  am.  '17,  c.  132,  §  5, 
p.  441. 

§  1942n.  Abatement  of  weeds  on  rights  of  way.  Every  person, 
company  or  corporation  owning  or  operating  any  canal,  railroad  or  irrigat- 
ing system  in  an  agricultural  district  shall,  within  the  time  fixed  by  the 
order  of  the  board  of  county  commissioners,  destroy  all  noxious  weeds  of 
the  kinds  included  in  the  order  of  the  board  of  county  commissioners  of 
the  county  in  which  any  portion  of  such  canal,  railroad  or  irrigating  sys- 
tem is  located,  and  in  the  event  that  such  weeds  are  not  so  destroyed  the 
board  of  county  commissioners  of  such  county  shall  cause  the  same  to  be 
done  and  the  cost  of  the  destruction  of  any  and  all  such  weeds  shall  be 
assessed  against  such  property  as  general  taxes  and  be  collectible  the  same 
as  other  taxes.     ['17,  c.  132,  first  part  of  §  6,  p.  441.] 

Hist.     '11,  c.  120,  §  6,  p.  383;  am.  '17,  c.  132,  first 
part  of  §  6,  p.  441. 

§  1942o.  Same:  Penalty  for  violation.  Any  person,  company  or 
corporation  owning  or  operating  such  canal,  railroad  or  irrigating  system 
in  an  agricultural  community  and  any  such  person  and  any  officer  or 
director  of  any  such  company  or  corporation  failing  to  destroy  such  weeds 
within  the  time  specified  in  said  notice  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  to 
exceed  $100  and  costs  of  prosecution.     ['17,  c.  132,  last  part  of  §  6,  p.  442.] 

Hist.      '11,    c.    120,    §7,    p.    383;    am.    '17,    a    132, 
last  part  of  §  6,  p.  442. 

§  1942p.  Review  of  assessment  by  district  court.  The  amount  of 
any  charge  or  assessment,  under  the  provisions  of  this  article,  shall  be 
subject  to  review  and  correction  by  action  for  that  purpose  brought  by 
any  person  interested  in  the  district  court  of  the  county  wherein  the 
property  or  any  part  thereof  is  situated  within  six  months  of  the  time  of 
the  filing  of  the  board  of  county  commissioners'  itemized  statement  or  the 
time  of  the  assessment  against  the  canal,  railroad  or  irrigating  system. 
['17,  c.  132,  §  7,  p.  442.] 

Hist.      '11,    c.    120,    §7,    p.    383;    am.    '17.    c.    132, 
§  7,   p.   442. 

ARTICLE   7. 
COUNTY  FINANCES  AND  CLAIMS  AGAINST  COUNTY. 

§  1943.  Check  list  of  bills  allowed.  The  board  must  require  their 
clerk,  at  the  close  of  every  session,  to  furnish  them  with  a  list  of  all  bills 
and  accounts  of  every  nature  approved  by  them  at  said  session,  giving 
the  name  of  each  person  in  whose  favor  an  account  or  bill  of  any  kind  or 
nature  has  been  allowed,  with  the  amount  allowed  him  and  out  of  what 
fund  the  same  is  to  be  paid.  They  must  compare  their  list  with  the  record 
of  their  proceedings,  and  if  not  found  correct,  make  it  so  and  certify  to 
said  list  and  file  it  with  the  county  treasurer,  and  the  treasurer  must  pay 
no  warrant  drawn  on  any  fund  in  the  county  treasury  that  does  not  cor- 
respond with  the  files  furnished  him  by  the  board.     [R.  S.  §  1766.] 

Hist.     R.   S.   §  1766,  reenacted  R.  C.    §  1943. 
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§  1944.  Transfer  of  moneys.  The  board  must  not  transfer  any 
money  from  one  fund  to  another,  nor  in  any  manner  divert  the  money  in 
any  fund  to  other  uses,  except  in  cases  expressly  provided  and  permitted 
by  law,  nor  make  any  preferred  creditor,  nor  cause  any  warrant  to  be 
drawn  payable  out  of  its  order  except  on  the  order  of  the  district  court 
in  cases  provided  by  law,  and  the  county  treasurer  must  in  all  things 
observe  these  instructions:  Provided,  That  when  any  money  shall  have 
been  assessed  and  collected  in  any  of  the  counties  of  this  state,  and  the 
same  set  apart  as  a  separate  fund,  for  a  special  purpose,  and  from  any 
cause  the  money  in  said  fund  shall  have  become  inoperative  for  the  pur- 
pose for  which  said  fund  was  created,  it  shall  be  lawful  for  the  board  of 
county  commissioners  in  such  cases  to  transfer  the  money  in  said  fund  to 
such  fund  as  the  board  of  county  commissioners  may  deem  best.  [R.  S. 
§  1767.] 

Hist.      (See    '69,    p.    100,    §  10)    R.    S.    §  1767,    re- 
enacted  R.  C.   §  1944. 

§  1945.  Prohibitions  on  allowance  of  claims.  The  board  must  not 
for  any  purpose  contract  debts  or  liabilities,  except  in  pursuance  of  law. 
They  must  not  allow  any  account,  or  cause  or  permit  any  warrant  to  be 
issued  to  any  county  or  precinct  officer  entrusted  with  the  collection,  safe 
keeping  or  disbursement  of  the  public  funds,  who  has  failed  to  make  any 
statement  or  settlement  of  his  accounts,  as  required  by  law,  or  who  has 
failed  to  account  for  and  pay  over  the  public  funds  received  by  him  when, 
and  as  required  by  law,  or  who  is  in  any  way  a  delinquent  or  defaulter  in 
his  trust,  nor  to  any  delinquent  taxpayer.  They  must  not  allow  any 
account,  or  cause  or  permit  any  warrant  to  be  drawn  in  favor  of  any 
person  who  is  liable,  either  as  principal  or  surety,  upon  any  official  or 
other  bond,  cognizable  by  the  board,  after  a  breach  of  such  bond,  or  upon 
any  recognizance  in  a  criminal  action  or  proceeding  in  the  county,  after 
the  forfeiture  of  such  recognizance.  They  must  not  provide  any  stationery 
for  any  officer,  to  be  used  for  any  purpose  or  act  for  which  such  officer  is 
allowed  a  fee  by  law.  They  must  not  allow  any  account  or  claim  of  any 
officer  while  he  neglects  or  refuses  to  perform  any  duty  required  of  him 
by  law.     [R.  C.  §  1945.] 

Hist.      R.    S.    §  1771,   modified  by   '99,    p.    405,    §  4,  such    officer,    the    complaint    must    show    that    such 

compiled  R.  C.   §  1945.  officer  is  not  in  arrears  as  to  public  funds  collected 

ContD    lee  — Cal      See  Pol.  C.  1872,  §  4070  ;  Kerr's  by.  h.im-   and  tha*  his  bill   as  presented  to  the  com- 

*_,omp.  icB.     v,«..  missioners    was    itemized    and    verified.      (Con.    op.) 

c'  lb-                                             .                               ,     ,   .  Pease  v.  Kootenai  Co.   (1901)   7  I.  731,  65  P.  432. 

Cross  ref.  Prohibition  against  allowance  of  claims 

against    road    district   funds:      §905;    limitation    on  Passing   on    statutes:      The   board  of  county  com- 

aUowlnce  of  claims  in  excess  of  levies:      §  1988a.  miMioners  has  no  power  to  pass  upon  the  constitu- 

iJ"?^,8Leonard  v- st- clair  (1915)  27  L  568'   **  *  ^STci^y^'^s^TJ: 

149  P.  1058.  154p    53   p    542 

Action  to  recover  fees:     In  an  action  by  an  officer 
against   a   county  to  recover  fees   alleged   to  be   due 

§  1946.  Officers  not  to  present  claims.  No  county  officer  must,  ex- 
cept for  his  own  services,  present  any  claim,  account  or  demand  for  allow- 
ance against  the  county,  or  in  any  way  advocate  the  relief  asked  on  the 
claim  or  demand  made  by  another. 

Any  citizen  and  taxpayer  of  the  county  in  which  he  resides  may  appear 
before  the  board  and  oppose  the  allowance  of  any  claim  or  demand  made 
against  the  county.     [R.  S.  §  1772.] 

Hist.      R.   S.   §  1772,   reenaoted  R.   C.    §  1946.  Cited:      Collman  v.  Wanamaker   (1915)   27  I.   342, 
Comp.   leg.— Cal.     Same  with   first  sentence  omit-  349>   149  p-  292. 
ted-       Pol.    C.     1872,    §4071;    similar    as    amended:  Advancing   money  for  county:     A  member  of  the 
Kerr's  C    ib  board  of   commissioners   who   advances    a  fee  to   an 
'*„,.__,                      a.                ~       4.  attorney    employed    by    the    board    is   entitled    to   re- 
Cross    ref.      Salaries    of    county    officers:      Const.  ceive  the  amount  ^  advanced  from  the  county;  he 
XVIII,  7.     Officers  not  to  be  interested  in  contracts:  js  not  barred  from  presenting  his  claim  by  the  pro- 
Si  255.      Officers  to  receive  salary:      §  2115.      Penalty  visions   of  this   section.      Ponting   v.    Isaman    (1901) 
for  collecting  illegal  fees:      §7459.  7    I.   581,   65   P.   434. 
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Allowance  of  illegal  compensation:  An  order  of 
the  board  of  county  commissioners  allowing  one  of 
their  number  compensation  to  which  he  is  not  en- 
titled by  law  is  void  and  may  be  collaterally  at- 
tacked, and  the  county  may  sue  to  recover  back 
compensation  so  paid.  (Stockslager,  C.  J.  dis- 
sents) Kootenai  Co.  v.  Dittemore  (1906)  12  I.  758, 
88  P.   232. 

Claims  for  extra  work:  The  fact  that  extra 
services  are  rendered  is  immaterial  and  a  promise 
by  the  board  to  pay  a  commissioner  an  extra  fee 
or  sum  beyond  that  fixed  by  law  is  not  binding  al- 
though  he  renders   services   and  exercises   a   greater 

§  1947.  Claims  to  be  verified.  The  board  of  commissioners  must 
not  hear  or  consider  any  claim  in  favor  of  an  individual  against  the  county 
unless  an  account  properly  made  out,  giving  all  items  of  the  claim,  duly 
verified  as  to  its  correctness,  and  that  the  amount  claimed  is  justly  due,  is 
presented  to  the  board  within  a  year  after  the  last  item  of  the  account 
accrued.     [R.  S.  §  1773.] 


degree  of  diligence  than  could  legally  have  been 
expected  of  him.  Robinson  v.  Huffaker  (1912)  23 
I.   173,  129  P.  334. 

A  reasonable  interpretation  of  this  section  is  that 
no  county  officer  may  present  to  the  county  any 
claim  for  services  rendered  outside  of  his  official 
duties.  He  is  precluded  from  presenting  a  claim 
for  any  extra  work  done  either  outside  of  or  in 
the  performance  of  his  official  duties.  He  is  pro- 
hibited from  increasing  his  emoluments  during  his 
term  of  office.  McRoberts  v.  Hoar  (1915)  28  I. 
163,    152  P.    1046. 


Hist.  (See  '69,  p.  100,  §  12)  R.  S.  §  1773,  re- 
enacted   R.   C.    §  1947. 

Comp.  leg. — Cal.  Same  except  "supervisors"  for 
"commissioners"  :  Pol.  C.  1872,  §  4072  ;  Kerr's  C.  ib. 

Cited:  Rankin  v.  Jauman  (1895)  4  I.  394,  39 
P.   1111. 

Allowance  of  expenses:  Accounts  of  a  county 
officer  against  the  county  for  expenses  incurred  in 
his  official  capacity  and  while  on  official  business, 
can  only  be  considered  by  the  board  of  county  com- 
missioners as  a  part  of  such  officer's  quarterly 
statement    and    can    not   be   considered    as    an    inde- 


pendent  claim   or    account.      Clyne   v.    Bingham    Co. 
(1900)   7  I.  75,  60  P.  76. 

Apportionment  of  road  taxes:  This  section  does 
not  apply  to  a  municipality  which  claims  25  per 
cent  of  the  road  taxes  collected  against  property 
situated  within  its  corporate  limits,  and  such  per- 
centage should  be  paid  over  by  the  county  without 
the  presentation  of  a  claim  therefor ;  it  is  imma- 
terial that  no  such  claim  is  made  within  a  year 
after  the  collection  of  the  tax  by  the  county.  Vil- 
lage of  Mountainhome  v.  Elmore  Co.  (1904)  9  I. 
410,    75   P.    65. 


§  1948.  Same:  Other  claims  need  not  be  passed  upon.  No  ac- 
count must  be  necessarily  passed  upon  by  the  board  unless  made  out  as 
prescribed  in  the  preceding  section,  and  filed  by  the  clerk  at  least  one  day 
prior  to  the  session  at  which  it  is  asked  to  be  heard.     [R.  S.  §  1774.] 

Hist.     R.   S.   §  1774,  reenacted   R.   C.   §  1948. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4073; 
Kerr's  C.  ib. 

§  1949.  Partial  allowance  and  reconsideration.  When  the  board 
finds  that  any  claim  presented  is  not  payable  by  the  county,  or  is  not  a 
proper  county  charge,  it  must  be  rejected.  If  they  find  it  to  be  a  proper 
county  charge,  but  greater  in  amount  than  is  justly  due,  the  board  may 
allow  the  claim  in  part  and  draw  a  warrant  for  the  portion  allowed,  on 
the  claimant  filing  a  receipt  in  full  for  his  account.  If  the  claimant  is 
unwilling  to  receive  such  amount  in  full  payment,  the  claim  may  be  again 
considered  at  the  next  regular  succeeding  session  of  the  board,  but  not 
afterward.     [R.  S.  §  1775.] 


Hist.     R.    S.    §  1775,   reenacted  R.   C.   §  1949. 

Comp.  leg.— Cal.  Same :  Pol.  C.  1872,  §  4074  ; 
Kerr's  C.  ib. 

Cited:  Campbell  v.  Comrs.  of  Logan  Co.  (1894) 
4  I.  181,   37   P.  329. 

Acceptance  of  warrant:  A  claimant  can  not  ac- 
cept a  county  warrant  for  a  portion  of  his  claim 
allowed  by  the  commissioners  and  sue  the  county 
for  the  balance,  but  must  either  acquiesce  in  the 
determination  of  the  board  and  accept  the  warrant 
in  full  settlement  of  his  claim  or  refuse  the  warrant 
and  submit  the  whole  claim  to  the  court.  Eakin  v. 
Nez  Perce  Co.    (1894)    4   I.    131,   36   P.   702. 

Nor  can  a  claimant  who  accepts  his  warrant  ap- 
peal from  the  order  of  the  board  disallowing  his 
claim  in  full.  Ellis  v.  Bingham  Co.  (1900)  7  I.  86, 
60   P.   79. 

Reconsideration  of  claim:  If  an  account  pre- 
sented to  the  board  of  county  commissioners  is  dis- 


allowed in  part  and  the  claimant  is  unwilling  to 
receive  such  amount  in  full  payment,  the  claim  may 
again  be  considered  at  the  next  regular  succeeding 
session  of  the  board,  but  not  afterward.  Clyne  v. 
Bingham  Co.    (1900)    7   I.  75,   60  P.   76. 

Illegal  allowances:  The  claim  of  a  sheriff  against 
the  county  for  serving  subpoenas  in  some  other 
county  is  an  unnecessary  expense,  as  subpoenas 
should  be  sent  to  the  sheriff  of  the  county  where 
the  witness  may  be,  and  any  allowance  of  such 
claim  is  wrongful  and  in  violation  of  law.  Clyne 
v.    Bingham   Co.    (1900)    7  I.   75,   60   P.  76. 

Same:  Action  to  Recover:  Where  the  county 
commissioners  illegally  allow  a  claim  of  a  county 
officer  and  county  money  is  paid  in  settlement  of 
such  claim,  the  county  may  sue  to  recover  the 
amount  of  such  payment.  Ada  Co.  v.  Gess  (1895) 
4  I.  611,  43  P.  71. 


§  1950.  Appeal  from  order  of  board.  Any  time  within  20  days 
after  the  first  publication  or  posting  of  the  statement,  as  required  by 
section  1917s,  an  appeal  may  be  taken  from  any  act,  order  or  proceeding 
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of  the  board,  by  any  person  aggrieved  thereby,  or  by  any  taxpayer  of  the 
county  when  any  demand  is  allowed  against  the  county  or  when  he  deems 
any  such  act,  order  or  proceeding  illegal  or  prejudicial  to  the  public  in- 
terests ;  and  no  such  act,  order  or  proceeding  whatever,  which  directly  or 
indirectly  renders  the  county  liable  for  the  payment  of  the  sum  of  $300  or 
over,  or  its  equivalent,  shall  be  valid  until  after  the  expiration  of  the  time 
allowed  for  appeal  or  until  such  appeal,  if  taken,  shall  be  finally  deter- 
mined ;  but  there  is  excepted  from  the  operation  hereof  all  orders  for  the 
payment  of  those  sums  specially  directed  by  law  to  be  paid,  or  payments 
in  fulfilment  of  acts  or  proceedings  made  and  confirmed  according  to  the 
provisions  hereof.     ['13,  c.  143,  §  3,  p.  509.] 

Hist.     R.   S.   §  1776;  am.   '95,  p.  50,   §  1,  reenacted        posted,  but  may  take  his  appeal  forthwith.     Ravens 


'99,  p.  248,  §  1;  am.  R.  C.  §  1950;  am.  '13,  c.  143, 
S  3,  p.   509. 

Cross  ref.  Appeals  from  commissioners'  orders 
relating  to  change  of  highways  across  private 
lands:  §933;  from  order  revoking  toll  road,  bridge 
or  ferry  license :  §  1046  ;  from  orders  relating  to 
formation  of  good  road  districts:  §  1051;  from  or- 
der creating  special  tax  road  district:      §  1972f. 

Cited:  Mahoney  v.  Comrs.  (1902)  8  I.  375,  69 
P.  108;  Corker  v.  Comrs.  of  Elmore  Co.  (1904)  10 
I.  255,  77  P.  633;  Foresman  v.  Comrs.  (1905)  11 
I.  11,  80  P.  1131;  (On  rehearing)  Rhea  v.  Comrs. 
(1907)  13  I.  59,  88  P.  89;  (On  rehearing)  Gilbert 
v.  Canyon   Co.    (1908)    14  I.   437,  444,  94  P.   1029. 

Who  may  appeal:     The  prosecuting  attorney  may 


craft  v.   Comrs.    (1897)    5   I.    178,   47   P.   942. 

Effect  of  appeal:  An  appeal  taken  under  this 
section  is  not  the  commencement  of  a  new  action 
or  proceeding,  but  is  a  mere  transfer  of  the  orig- 
inal proceedings  from  one  tribunal  to  another.  Van 
Camp  v.  Comrs.   (1884)    2  I.  29,   2  P.  721. 

On  an  appeal  from  an  order  of  the  board  of 
county  commissioners,  where  they  are  vested  with 
discretionary  power,  the  court  may  pass  on  ques- 
tions of  law  only,  and  not  the  facts  upon  which 
the  board  exercised  its  discretion.  Sullivan  v.  Comrs. 
of  Lemhi  Co.    (1912)    22  I.   202,    125  P.   191. 

Collateral  actions  prohibited:  This  section  pre- 
scribes an  adequate  remedy  for  contesting  claims 
illegally  allowed  by  the  board  of  county  commis- 
sioners,   and  precludes  a  resort  to   equity  by   action 


appeal    to    the   district   court   from    an   order   of   the        to   restrain    the   county   treasurer  from    paying   war- 
board   of    county    commissioners   refusing   to   comply 
with    his   request  to  require  certain   officers   to  turn 
certain    fees    into    the     county    treasury.       Rhea    v. 
Comrs.    (1906)    12  I.   455,   88  P.   89. 

Any  person  or  taxpayer  within  the  territory  ag- 
grieved by  an  order  for  the  incorporation  of  a  vil- 
lage mav  appeal.  Gardner  v.  Blaine  Co.  (1909) 
15  I.  698",  99  P.  826;  Ho  v.  Ramey  (1910)  18  I.  642, 
112   P.    126. 

This  section  applies  only  to  persons  and  taxpay- 
ers and  has  no  application  to  the  county  itself,  and 
a  failure  to  appeal  from  an  order  of  the  board  of 
commissioners  does  not  preclude  the  county  from 
resisting  the  enforcement  of  a  claim  illegally  al- 
lowed by  the  board  of  commissioners.  (Stockslager, 
C.  J.  dissents)  McNutt  v.  Lemhi  Co.  (1906)  12  I. 
63,  84  P.  1054;  Kootenai  Co.  v.  Dittemore  (1906) 
12  I.  758,   88  P.  232. 

Appealable  orders:  The  following  orders  are 
appealable :  Discretionary  orders  ;  Meller  v.  Comrs. 
of  Logan  Co.  (1894)  4  I.  44,  35  P.  712.  An  order 
for  the  issuance  and  sale  of  funding  bonds  ;  Mason 
etc.  Co.  v.  Lieuallen  (1895)  4  I.  415,  39  P.  1117. 
An  order  allowing  a  claim  for  printing  the  delin- 
quent tax  list;  Jolly  v.  Woodward  (1895)  4  I.  496, 
42  P.  512.  An  order  fixing  the  salaries  of  county 
officers;  Reynolds  v.  Bd.  of  Comrs.  (1899)  6  I.  787, 
59  P.  730.  An  order  opening  a  private  road ;  La- 
tah Co.  v.  Hasfurther  (1907)  12  I.  797,  88  P.  433. 
An  order  incorporating  a  village ;  Gardner  v.  Blaine 
Co.    (1909)     15    I.    698,    99    P.    826;    Ho    v.    Ramey 

(1910)  18  I.  642,  112  P.  126.  An  order  for  a  spe- 
cial election  ;  O'Conner  v.  Comrs.  of  Bear  Lake 
Co.  (1909)  17  I.  346,  105  P.  560.  An  order  making 
a    levy    of    taxes ;    Fenton    v.    Comrs.    of    Ada    Co. 

(1911)  20  I.  392,  119  P.  41.  Action  upon  an  ap- 
peal from  action  of  good  road  commissioners  ;  Felt- 
ham  v.  Comrs.  of  Good  Road  Dist.  (1915)  28  I.  269, 
153  P.   562. 

Nonappealable  orders:  No  appeal  lies  from  an 
order  of  the  board  of  commissioners  sitting  as  a 
board  of  equalization.  Gen.  Custer  M.  Co.  v.  Van 
Camp  (1884)  2  I.  40,  3  Pac.  22;  Feltham  v.  Comrs. 
(1904)  10  I.  182,  77  P.  332;  Humbird  L.  Co.  v. 
Morgan    (1904)    10  I.  327,  77  P.  433. 

Alternative  remedy:  Owners  through  whose  lands 
a  private  road  is  opened  need  not  appeal,  but  may 
refuse  to  accept  the  award  and  compel  condemna- 
tion proceedings  by  the  county.  Latah  Co.  v.  Has- 
further  (1907)    12  I.  797,   88  P.   433. 

Time  for  appeal:  A  person  aggrieved  by  an 
order  of  the  board  of  commissioners  need  not  wait 
until    the    statement    shall    have    been    published    or 


rants     issued     on     such     claims.       Picotte     v.     Watt 

(1892)  3   I.   447,   31  P.  805. 
This     statute     provides     a     speedy     and     adequate 

remedy  by  which  taxpayers  may  procure  a  review 
of  illegal  action  by  the  board  of  commissioners,  and 
precludes  resort  to  writ  of  review.     Rogers  v.  Hays 

(1893)  3  I.  597,  32  P.  259;  Bobbitt  v.  Blake  (1913) 
25   I.    53,    136   P.    211. 

Where  no  appeal  is  taken  from  an  order  of  the 
county  commissioners  making  a  jury  list,  the  dis- 
trict court  has  no  jurisdiction  to  quash  the  panel 
on  ex  parte  motion  of  the  prosecuting  attorney. 
Heitman   v.  Morgan   (1905)    10  I.   562,  79  P.   225. 

A  person  aggrieved  by  an  order  of  the  board  of 
county  commissioners  establishing  a  school  dis- 
trict should  appeal  from  such  order  under  this 
section  and  can  not  attack  the  order  for  want  of 
jurisdiction  of  the  commissioners  to  make  the  same 
in  a  collateral  proceeding.  School  Dist.  No.  25  v. 
Rice    (1905)    11   I.   99,    81   P.    155. 

Where  the  action  of  the  board  of  commissioners 
in  constituting  a  justice's  precinct  is  merely  void- 
able, and  not  absolutely  void,  it  can  be  reviewed 
only  on  appeal  and  can  not  be  questioned  in  an 
action  of  quo  warranto  to  try  title  to  the  office 
of  justice  in  such  precinct.  Johnston  v.  Savidge 
(1905)    11   I.   204,   81    P.    616. 

To  permit  appellants  to  urge  nonexistence  of  or- 
der appealed  from  would  be  to  permit  a  collateral 
attack  upon  the  order.  Clay  v.  Comrs.  of  Madison 
Co.    (1917)    30   I.    794,    168   P.    667. 

Where  county  commissioners  have  in  good  faith 
acted  on  a  matter  within  their  jurisdiction,  and 
no  appeal  is  taken  as  provided  in  this  section,  their 
order  becomes  final  and  is  not  subject  to  collateral 
attack.  Dexter  Horton  T.  &  S.  Bk.  v.  Clearwater 
Co.  (1916)   235  F.  743. 

Collateral  actions  allowed :  The  fact  that  an  ap- 
peal may  be  taken  from  an  order  of  the  commis- 
sioners allowing  the  account  of  a  county  officer, 
does  not  preclude  the  maintenance  of  a  suit  by  the 
county  to  recover  the  amount  of  the  account  if 
the  same  is  illegally  allowed.  Ada  Co.  v.  Gess 
(1895)    4    I.    611,    43   P.    71. 

Where  a  county  is  seeking  to  protect  itself 
against  the  payment  of  warrants  illegally  or  fraud- 
ulently issued  by  its  board  of  commissioners,  this 
section  does  not  provide  a  plain,  speedy  and  ade- 
quate remedy  at  law,  and  the  county  may  sue  to 
cancel  such  warrants.  Point  reversed  and  over- 
ruled. Rehearing  opinion  5  I.  188,  47  P.  824.  Ada 
Co.   v.   Bullen   Bridge  Co.    (1896)    5  I.   79,   47  P.   818. 
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The    remedy    to    correct   errors    and    irregularities  board  is  not  acting  within  its  jurisdiction,   and  the 

in    the    action    of    a   board    of   commissioners    acting  action   is   void   and   may   be   attacked   directly,    indi- 

in    a   matter    over    which    such    board   has    jurisdic-  rectly  or  collaterally  at  any  time  or  place.     Dunbar 

tion    is    solely    by    appeal.      But   where    a    board,    in  v.    Comrs.    of    Canyon    Co.    (1897)    5    I.    407,    49    P. 

violation    of    the    constitution,    incurs    a    large    debt  409.       (Modifying    Morgan    v.    Board,    4    I.    418,    39 

in  excess  of  the  revenues  for  the  fiscal  year,  with-  P.    1118.) 
out    submitting    such    question    to    the    voters,    such 

§  1951.  Notice  and  bond:  Time  of  hearing.  Such  appeal  may  be 
taken  to  the  district  court,  or  the  judge  thereof,  of  the  judicial  district  of 
which  the  county  is  a  part,  by  serving  upon  the  clerk  of  the  board  a  notice 
of  appeal  so  referring  to  the  act,  order  or  proceeding  appealed  from  as  to 
identify  it.  Upon  notice  in  writing  of  such  appeal  being  brought  by  any 
person  to  the  attention  of  such  judge,  he  shall  fix  the  earliest  time,  and  a 
place  convenient  to  himself,  for  the  hearing  of  such  appeal,  which  may 
be  heard  in  a  summary  manner  before  him,  or  his  court,  and  when,  in 
his  opinion,  no  serious  injury  will  result  from  delay,  the  hearing  shall  be 
had  during  the  next  term  of  his  court  in  the  county  from  which  the  appeal 
comes.  When  the  appeal  is  made  for  the  purpose  of  protecting  the  in- 
terests of  the  county  and  of  the  people,  no  requirement  shall  be  made  of 
the  appellant  for  security  of  costs,  except  that  when  the  district  judge 
shall  be  of  opinion  that  such  appeal  is  not  made  in  good  faith,  but  is  for 
delay  and  vexation,  he  may  require  the  appellant  to  enter  into  an  under- 
taking with  good  sureties  in  an  amount  sufficient  to  secure  the  payment 
of  costs,  and  in  all  other  cases  like  undertaking  shall  be  required.  [R.  C. 
§  1951.] 

Hist.  R.  S.  §  1777  ;  am.  '95,  p.  50,  §  1,  reenacted 
'99,   p.   248,   §  1 ;   ami  R.   C.   §  1951. 

Cited:  Rhea  v.  Comrs.  of  Wash.  Co.  (1907)  13 
I.   59,   88   P.  89. 

Necessity  of  undertaking:  No  undertaking  on 
appeal  is  necessary  either  on  an  appeal  from  an 
order  of  the  board  of  county  commissioners  to  the 
district  court,  or  from  the  district  court  to  the 
supreme  court,  on  the  same  question,  unless  re- 
quired by  the  judge  of  the  district  court  for  rea- 
sons mentioned  in  this  section.  Ravenscraft  v. 
Comrs.  of  Blaine  Co.   (1897)   5  I.  178,  47  P.  942. 

An  appellant  from  an  order  of  a  board  of  county 
commissioners  must  file  an  undertaking  when  the 
appeal  is  not  taken  for  the  purpose  of  protecting 
the  interests  of  the  county,  or  his  appeal  will  be 
dismissed.  Davis  v.  Elmore  Co.  (1904)  9  I.  764, 
76  P.  910. 

The  giving  of  a  bond  is  not  a  jurisdictional  pre- 
requisite to  the  perfection  of  an  appeal  from  an 
order  of  a  board  of  county  commissioners,  and  such 
an  appeal  should  not  be  dismissed  for  failure  to 
give  the  bond  in  the  absence  of  an  order  of  the 
district  judge  requiring  the  bond.  G.  N.  Ry.  Co. 
v.   Kootenai   Co.    (1904)    10  I.   379,   78  P.    1078. 

§  1952.  Transmission  of  papers.  When  such  appeal  is  taken  the 
clerk  of  the  board  must,  within  five  days,  transmit  to  such  district  judge 
a  copy  of  the  notice  of  appeal,  the  order,  decision  or  proceeding  appealed 
from,  together  with  the  accounts,  bills,  contracts  or  papers  connected  there- 
with and  necessary  to  a  proper  hearing  thereof ;  or,  when  this  is  not  prac- 
ticable, certified  copies  thereof,  and  of  the  record.     ['95,  p.  50,  §  1.] 


Discretion  of  court:  This  provision  vests  the 
district  judge  with  discretionary  power  and  a  judg- 
ment entered  hereunder,  after  hearing,  finding  that 
no  necessity  exists  for  an  immediate  hearing  of  an 
appeal  from  an  order  made  by  a  board  of  county 
commissioners,  arid  continuing  the  matter  until  the 
next  regular  term  of  the  district  court,  is  an  exer- 
cise of  such  discretionary  power,  and  mandamus 
will  not  lie  to  compel  such  court  to  reverse  its 
decision  and  hear  the  case.  (Sullivan,  C  J.  dis- 
sents) Comrs.  of  Shoshone  Co.  v.  Mayhew  (1897) 
5   I.    572,    51    P.    411. 

Pleadings  not  required:  Under  the  territorial 
statute  governing  appeals  from  county  commis- 
sioners, it  was  held  that  no  other  written  plead- 
ings than  the  notice  of  an  appeal  are  required,  and 
questions  of  law  may  be  presented  by  motion  to 
dismiss,  by  inspection  or  by  demurrer.  Gorman  v. 
Comrs.  of  Boise  Co.   (1877)   1  I.  655. 

Appeal  to  judge  or  court:  An  appeal  may  be 
taken  to  the  district  court  or  a  judge  thereof,  and 
such  appeal  may  be  tried  either  by  the  court  or 
the  judge.  Ilo  v.  Ramey  (1910)  18  I.  642,  112  P. 
126. 


Hist.  (See  '69,  p.  100,  §20)  R.  S.  §1778;  am. 
'95,  p.  50,  §  1,  reenacted  '99,  p.  248,  §  1,  reenacted 
R.   C.   §  1952. 

Filing  of  transcript:  If  appellant  fails  to  file 
the  transcript  provided  for  in  this  section  within 
the  time  limited  such  appeal  should  be  dismissed. 
Clyne  v.  Bingham  Co.  (1900)  7  I.  75,  60  P.  76; 
Ellis  v.   Bingham  Co.    (1900)    7   I.  86,  60  P.  79. 


Transmission  of  papers:  An  appeal  from  the 
county  commissioners  is  perfected  by  the  service 
of  notice,  and  the  transmission  of  papers  by  the 
clerk  is  a  purely  ministerial  act,  the  neglect  of 
which  by  him  for  the  period  prescribed  by  this  sec- 
tion does  not  divest  the  district  court  of  jurisdic- 
tion of  the  appeal.  Humbrid  L.  Co.  v.  Kootenai 
Co.    (1904)    10  I.   490,   79   P.   396. 


§  1953.  Disposition  of  appeal:  Costs.  Upon  the  appeal,  the  mat- 
ter must  be  heard  anew  and  the  act,  order  or  proceeding  so  appealed  from 
may  be  affirmed,  reversed  or  modified;  and,  from  the  decision  of  the  dis- 
trict court,  or  judge,  either  party  may,  within  90  days,  appeal  to  the  su- 
preme court.  Either  of  said  courts,  or  §aid  judge,  may  make  any  rules 
necessary  to  a  proper  and  speedy  hearing  in  such  appeals. 

876 


. 


« 


FINANCES  AND  CLAIMS  C.  139  §  1955 

The  costs  shall  be  taxed  against  the  losing  party,  except  that  when  the 
appeal  is  taken  in  good  faith  to  protect  the  interests  of  the  county  and  the 
people,  they  shall  not  be  taxed  against  the  appellant;  and,  if  it  clearly 
appears  that  the  order  or  proceeding  appealed  from  was  made  fraudulently 
or  in  reckless  disregard  of  the  interests  of  the  county  or  people,  they  may 
be  taxed  against  those  commissioners  personally  who  assented  to  such 
order  or  proceeding.     [R.  C.  §  1953.] 

Hist.      (See    '69,    p.    100,    §19)    R.    S.    §1779;    am.  v.    Comrs.    of    Bannock   Co.    (1895)    4    I.    381,    39    P. 

'95,    p.    50,    §  1,    reenacted    '99,    p.    248,    §  1,   modified  552. 

'99,  p.   273,   §1,   subd.   4;  compiled!  R.    C.   §1953.  Appellants    estopped    to    question    order:      An    ap- 

Cited:       Clyne    v.    Bingham    Co.     (1900)     7    I.    75,  real    to    district    court    from    an    order    of    commis- 

60   P.    76  ;   Feltham   v.   Comrs.   of   Wash.   Co.    (1904)  sioners    must   be   predicated    upon    existence   of    such 

10   I.    182,    77   P.    332  ;   Foresman   v.    Comrs.    of   Nez  order,   and  appellants  can  not  be   heard  to  say  that 

Perce    Co.    (1905)     11    I.    11,    80    P.    1131  ;    Rhea    v.  such   order   did    not    represent   any    action    of   board. 

Comrs.  of  Wash.  Co.   (1907)    13  I.  59,  60,   88  P.  89;  Clay    v.    Comrs.    of   Madison    Co.    (1917)    30    I.    794, 

Sullivan   v.   Comrs.   of   Lemhi   Co.    (1912)    22   I.    202,  168   P.    667. 

125  P.   191.  Burden    of    proof:      Heard   anew,    as   used    in   this 

Trial   de  novo:      On    an   appeal   from   an   order  of  statute,    means    that    the    cause    shall    be    retried    in 

the   board    of    commissioners    allowing   a    claim,    the  the    district    court    as    though    originally   brought    in 

case   should  be   tried   anew,    and  evidence   should   be  said    court,    and    the    case    must    be    proven    in    the 

received    on    the    issue    involved.      Fisher    v.    Comrs.  same   way,   and  the  burden   of   proof  rests  with   the 

of    Bannock   Co.    (1895)    4   I.   381,    39   P.   552  ;   Latah  same    party    as   before    the    board    of    commissioners. 

Co.  v.  Hasfurther   (1907)    12  I.  797,  88  P.  433.     And  Gardner  v.   Blaine  Co.    (1909)    15  I.   698,   99   P.   826. 

since   the   trial   must  be   de   novo  the   court  can   not  An  appeal   from  an  order  of  the  board  of  county 

act    on    a    stipulation    of    the    district    attorney    that  commissioners    must    be    tried    anew    in    the    district 

the  action  of  the  commissioners  was  proper.    Camp-  court,    and  the   board   of   commissioners  or  the    per- 

bell  v.   Comrs.  of  Canyon   Co.    (1896)    5   I.   53,   46  P.  son   in    whose  favor  a  claim   is  allowed  has  the  af- 
1022.      After  the    trial,    no   new   trial   is    authorized.     .  firmative    in    said    trial    and    must   produce    evidence 

Mahoney    v.    Comrs.    of    Shoshone    Co.    (1902)    8    I.  sufficient  to  make  a  prima  facie  case.     Prothero  v. 

375,   69  P.  108.  Comrs.    of    Twin    Falls    Co.    (1912)    22    I.    598,    127 

To  try   a  case  anew  or   de  novo  implies  that  the  P.    178. 

case    has    been    heard    before,    and    where    no    issue  Judgment:     On  appeal  from  an  order  of  the  coun- 

has  been  tried  there  is  no  issue  to  try  anew.  Gaiser  ty    commissioners    disallowing    a    claim,    the    court 

v.    Steele    (1914)    25   I.    412,    137   P.    889.  should  either   affirm   the    order,   reverse   it,    annul    it 

Submission     to    jury :       On     an    appeal     from     an  or   modify   it   and    send   the   order   as   modified   back 

order   of   the   board   of   county   commissioners   allow-  to     the     board     with     appropriate    directions ;     it    is 

ing    a    claim,    the    issue    may    be    submitted    to    the  improper  for  the  court  to  enter  a  judgment  on  the 

jury.       Fisher    v.     Comrs.     of    Bannock    Co.     (1895)  claim    against    the    county.      Gorman    v.    Comrs.    of 

4    I.    381,    39    P.    552.      But  the   court  need   not   sub-  Boise   Co.    /1876)    1    I.    627. 

mit  the    case  to   the   jury   when,    on   the>  appellant's  Where  a  board  of  county  commissioners  dismissed 

own    showing,    he   is   not   entitled    to    recover.      Gor-  a   petition   upon   the    ground   that  the    law   authoriz- 

rnan   v.   Comrs.  of   Boise   Co.    (1877)    1   I.   655.  ing  the   proposed   action  had  been   repealed,   and  on 

Defect   in    statement:      The  respondent   in    an    ap-  appeal  the  district  court  held  that  the  board  erred  in 

peal  from  the  board  of  county  commissioners  is  not  dismissing  the   petition,   there    was   no   further  issue 

injured  by   a  defect  in   the   statement  in  the  notice  to  try  anew..  and  the  district  court  properly  remand- 

of    appeal    where    he    appears    in    the    district    court  ed   the   Petition   to   the    board   for   a   hearing   on   the 

and  moves  for  a  further  specification  of  the  grounds  '"/L"*?   thereof.     Gaiser   v.    Steele    (1914)    25   I.   4U, 

of   appeal   and  the   motion   is  complied   with.    Fisher  *■«"    *•   °°^ 

§  1954.  Dissatisfied  claimant  may  sue.  A  claimant  dissatisfied  with 
the  rejection  of  his  claim  or  demand,  or  with  the  amount  allowed  him 
on  his  account,  may  sue  the  county  therefor  at  any  time  within  six  months 
after  the  final  action  of  the  board,  but  not  afterward ;  and  if  in  such  action 
judgment  is  recovered  for  more  than  the  board  allowed,  on  presentation 
of  the  judgment  the  board  must  allow  and  pay  the  same,  together  with  the 
costs  adjudged;  but  if  no  more  is  recovered  than  the  board  allowed,  the 
board  must  pay  the  claimant  no  more  than  was  originallv  allowed.  [R.  S. 
§  1780.] 

Hist.     R.   S.   §  1780,  reenacted  R.  C   §  1954.  Cited:     Jolly  v.  Woodward   (1895)    4  I.   496,   42  P. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4075;        512  '>  Ada  Co-  v-   Gess   (1895>    4  I.   611,   43  P.   71. 
Kerr's  C.  ib. 

§  1955.  Warrants:  How  drawn  and  presented.  Warrants  drawn 
by  order  of  the  commissioners  on  the  county  treasury  for  the  current  ex- 
penses during  each  year,  must  specify  the  liability  for  which  they  are 
drawn,  and  when  they  accrued,  and  must  be  paid  in  the  order  of  presenta- 
tion to  the  treasurer.  If  the  fund  is  insufficient  to  pay  any  warrant,  it 
must  be  registered,  and  thereafter  paid  in  the  order  of  its  registration. 
[R.  S.  §  1781.] 

Hist.      R.    S.    §  1781,    reenacted   R.    C    §  1955.  sense   that  a  transferee  for  value  is  protected   from 

Comp.   leg.— Cal.      Same   except   "supervisors"    for        a     defense     available     against     the    original     payee. 

"commissioners":  Pol.  C.   1872,  §  4076;  Kerr's  C.  ib.        Dexter    Horton     T.     &     S.     Bk.     v.     Clearwater     Co. 

County     warrants     not     negotiable     instruments : 

County    warrants    are    not    negotiable    paper  ,in    the 
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§  1956.  Commissioners  must  be  disinterested.  No  member  of  the 
board  must  be  interested,  directly  or  indirectly,  in  any  property  purchased 
for  the  use  of  the  county,  nor  in  any  purchase  or  sale  of  property  belonging 
to  the  county,  nor  in  any  contract  made  by  the  board  or  other  person  on 
behalf  of  the  county,  for  the  erection  of  public  buildings,  the  opening  or 
improvement  of  roads,  or  the  building  of  bridges,  or  for  other  purposes. 
[R.  S.  §  1782.] 


Hist.  (See  '69,  p.  100,  §  10,  subd.  8)  R.  S.  §  1782, 
reenacted   R.    C.    §  1956. 

Comp.  leg.— Cal.  Same:  Pol.  C.  1872,  §4077; 
Kerr's   C.   ib. 

Cross  ref.  Officers  not  to  be  interested  in  con- 
tracts :  £  255.  Commissioners  not  to  be  inter- 
ested  in  highway  contracts :      §  887b. 

Cited:  (Dis  op.)  Ponting  v.  Isaman  (1901)  7 
I.  581,  65  P.  434;  Collman  v.  Wanamaker  (1915) 
27  I.  342,  349,  149  P.  292;  (In  brief  of  counsel) 
Re    Howell    (1915)    27    I.    590,    150    P.    19. 


Allowance  of  money  advanced:  Where  a  county 
was  engaged  in  litigation  and  the  necessity  for  the 
payment  of  a  small  amount  of  costs  arose,  and  a 
member  of  the  board  of  commissioners  advanced 
the  required  sum,  the  allowance  of  the  sum  so 
advanced  by  the  board  will  not  be  reversed  on  ap- 
peal. Osborne  v.  Ravenscraft  (1897)  5  I.  612.  51 
P.    618. 

Allowance  of  illegal  compensation:  An  order  of 
the  board  of  county  commissioners  allowing  one  of 
their  number  compensation  to  which  he  is  not  en- 
titled by  law  is  void.  Robinson  v.  Huffaker  (1912) 
23    I.    173,    128    P.    334. 


§  1957.  Same:  Transfer  of  license  applications.  Whenever  an  ap- 
plication is  made  to  the  board  for  an  order,  franchise  or  license,  relating 
to  any  toll  road,  bridge,  ferry  or  other  subject  over  which  the  board  has 
jurisdiction,  in  which  a  majority  of  the  board  are  not  disinterested,  the 
application,  by  order  of  the  board,  must  be  transferred  to  the  district 
court  of  the  county;  the  clerk  of  the  board  must  thereupon  certify  the 
application  and  all  orders  and  papers  relating  thereto  to  the  court  to  which 
the  transfer  is  ordered;  and  thereafter  the  court  to  which  the  same  is 
certified  has  full  jurisdiction  to  hear  and  determine  the  application. 
[R.  S.  §  1783.] 

Hist.     R.  S.   §  1783,   reenacted  R.   C.    §  1957.  joining  county,"    also  additional    provision :      Pol.   C. 

Comp.     leg.— Cal.       Similar,     but     application     is        1872-    *  4078  >   as    amended :    Kerr's    C.    ib. 
transferred   "to   the  board  of   supervisors  of   an   ad- 

§  1958.  Claims  of  commissioners  must  be  verified.  All  claims 
against  the  county  presented  by  members  of  the  board  of  commissioners 
for  service  rendered  by  them,  must  be  verified  as  other  claims,  and  must 
state  that  the  service  has  been  actually  rendered.     [R.  C.  §  1958.] 

Hist.     R.   S.   §1786;  am.   R.   C.   §1958.  Cited:      Rankin    v.    Jauman     (1895)    4    I.    394,    39 

Comp.     leg. — Cal.       Similar    except    "supervisors"        "•    11-11. 
for    "commissioners" :    Pol.    C.    1872,    §  4082  ;    Kerr's 
C.   ib. 

§  1959.  Preparation  of  financial  statement  by  board.  The  board 
of  county  commissioners  shall,  at  the  April  session  of  said  board,  prepare 
from  said  auditor's  statement  and  have  spread  upon  their  minutes  a  full 
statement  of  the  financial  condition  of  their  county  for  the  preceding  fiscal 
year,  together  with  a  concise  description  of  all  property  owned  by  the 
county,  with  an  approximate  estimate  of  the  value  thereof.  The  said  board 
shall  cause  to  be  printed  the  said  auditor's  statement  in  full  for  the  infor- 
mation of  the  public. 

Hist.      '01,    p.    294,    §2,    reenacted    R.    C.    §1959;  Cited:      (In    brief   of   counsel)    Collman   v.   Wana- 

subject   first   sentence   singularized.  maker    (1915)    27    I.    342,    344. 


' 


ARTICLE   8. 
COUNTY  BOND  ISSUES. 


§  1960.  Commissioners  may  issue  funding  bonds.  The  board  of 
county  commissioners  of  any  county  in  this  state  may  issue  negotiable 
coupon  bonds  of  their  county  for  the  purpose  of  paying,  redeeming,  fund- 
ing or  refunding  the  outstanding  bonded  indebtedness  of  the  county,  as 
hereinafter  provided.  Said  bonds  shall  be  issued  as  near  as  practicable  in 
denominations  of  $1000  each,  but  bonds  of  the  denominations  of  $500  and 
$100  may  be  issued  when  necessary.    Said  bonds  must  bear  interest  at  a 
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rate  of  not  to  exceed  6  per  cent  per  annum,  the  interest  to  be  paid  on  the 
1st  day  of  January  and  the  1st  day  of  July  in  each  year,  at  the  office  of 
the  count}'  treasurer,  or  at  such  bank  in  the  city  of  New  York  as  may  be 
designated  by  the  board  of  county  commissioners ;  such  bonds  to  be  re- 
deemed by  the  county  in  the  following  manner :  Ten  per  cent  of  the  total 
amount  issued  to  be  paid  in  10  years  from  the  date  of  issue,  and  10  per 
cent  annually  thereafter  until  all  of  said  bonds  are  paid.  But  said  bonds 
or  any  part  thereof  may,  at  the  option  of  the  county  issuing  the  same,  be 
redeemed  at  any  time  after  five  years  from  the  date  of  their  issue,  pro- 
vided such  time  and  option  be  stated  upon  the  face  of  each  bond,  and  each 
bond  must  be  redeemed  in  the  order  it  is  numbered. 


Hist.  R.  S.  §  3602  ;  am.  '95,  p.  56,  §  1,  reenaoted 
'99,  p.  136,  §  1,  reenacted  R.  C.  §  1960  ;  am.  '13,  c. 
33,  p.  132  ;  partially  repealed  and  made  inapplicable 
to  warrant  indebtedness  by  '13,  c.  58,  §  99,  p.  203 
(133:99).     Peavy  v.  McCombs,  26  I.   143,  140  P.  965. 

Cross  ref.  This  section  is  made  applicable  to 
bonds  in  new  counties  for  refunding  either  warrant 
or  bonded  indebtedness:      146:2. 

Cited:  (In  brief  of  counsel)  Baker  v.  Gooding 
Co.  (1914)  25  I.  506;  Ind.  H.  Dist.  No.  2  v.  Ada 
Co.    (1913)    24   I.   416,    134   P.   542. 

What  may  be  funded:  This  section  formerly 
authorized  counties  not  only  to  fund  their  bonded 
indebtedness  but  also  their  warrant  indebtedness. 
Bannock   Co.   v.  Bunting   (1894)    4  I.   156,  37  P.  277. 

But  by  the  passage  of  '13,  c.  58,  §  99,  p.  203 
(133:99)  the  section  is  limited  to  the  refunding  of 
bonded  indebtedness.  Peavy  v.  McCombs  (1914) 
26    I.    143,    140    P.   965. 

Since    the   passage   of    '15,    c.    20,    p.    71    (c.    146), 


however,  newly  created  counties  may  fund  their 
warrant  indebtedness.  Jones  v.  Power  Co.  (1915) 
27   I.   656,    150  P.  35. 

Bonded  indebtedness  assumed  by  a  new  county 
as  its  proportionate  share  of  the  indebtedness  of 
the  mother  county  may  be  refunded  under  this  sec- 
tion. Frazier  v.  Hastings  (1914)  26  I.  623,  144 
F.    1122. 

Property  liable:  Bonds  issued  under  this  section 
and  sections  1962  and  1963  are  binding  obligations 
upon  all  the  property  in  the  county.  Reinhart  v. 
Canyon    Co.    (1912)    22    I.    348,    125   P.    791. 

Curative  act:  Since  this  and  the  following  sec- 
tions reenact  the  funding  act  of  March  8,  1895,  and 
the  act  of  March  6,  1899,  '99,  p.  368,  validates 
bonds  issued  under  the  act  of  1895,  bonds  issued 
under  said  last  mentioned  act  are  binding  county 
obligations,  notwithstanding  defects  in  the  manner 
of  passage  of  such  act.  Crocheron  v.  Shea  (1899) 
6  I.   593,   57  P.  707. 


§  1961.  Prerequisites  to  issuance.  For  the  purpose  of  extending  the 
time  of  payment  of  said  outstanding  indebtedness,  or  reducing  the  interest 
charged,  or  when  the  interests  of  the  county  require  it,  the  board  may 
issue  said  bonds  in  exchange  for  bonds,  theretofore  issued  by  the  county, 
and  may  do  so  by  resolution  of  the  board  at  a  regular  meeting  thereof,  and 
without  a  vote  of  the  people.  Before  any  bonds  shall  be  issued  or  exchanged 
under  this  section,  the  board  of  county  commissioners  shall  ascertain  that 
the  bonds  the  payment  of  which  is  to  be  extended,  or  which  are  to  be 
taken  in  exchange  for  the  new  issue  of  bonds,  are  valid  and  legal 
obligations  of  the  county,  and  their  finding  of  fact  shall  be  entered  of 
record  on  the  minutes  of  their  proceedings  at  least  10  days  before  any 
exchange  is  made,  as  herein  provided.  The  said  board  shall  also,  before 
issuing  any  bonds  under  this  section,  deduct  from  the  total  outstanding 
legal  indebtedness  of  the  county  at  the  time  of  the  issue  of  said  bonds,  the 
cash  on  hand  in  the  treasury  of  the  county,  that  is  available  for  the  pay- 
ment of  said  legal  indebtedness,  or  any  part  thereof,  and  the  issue  of 
bonds  as  in  this  section  provided  for,  shall  in  no  case  exceed  the  aggregate 
or  total  legal  indebtedness  of  the  county  then  outstanding,  less  the  cash  on 
hand  to  be  applied  in  payment  and  discharge  of  said  indebtedness. 

Hist.  R.  S.  §  3603 ;  am.  '95,  p.  56,  subd.  3603,  debtedness  omitted  on  authority  of  '13,  c.  58,  §  99, 
reenacted  '99,  p.  136,  §1,  reenacted  R.  C  §1961;  p.  203  (133:99).  Peavy  v.  McCombs.  26  I.  143,  140 
references     authorizing     refunding     of    warrant     in-        P.  965. 

§  1962.  Building,  road  and  bridge  bonds.  When  the  interests  of  the 
county  require  it  and  the  board  of  commissioners  of  the  county  deem  it 
for  the  public  good  to  bond  the  county  to  fund  or  refund  the  outstanding 
obligations  of  the  county  or  bond  the  county  for  the  purpose,  of  acquiring 
funds  for  purchasing  a  site  and  erecting  a  courthouse  and  jail  or  a  jail 
thereon,  or  for  the  construction  or  repair  of  roads  or  bridges,  or  to  assist 
any  city  or  village  in  said  county  in  constructing  a  free  bridge  over  any 
navigable  stream  within,  or  partly  within,  or  adjoining,  the  limits  of  any 
such  city  or  village,  or  for  any  one  or  more  of  said  purposes,  and  the  in- 
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debtedness  or  liability  of  the  county  that  may  be  created  by  the  bonding, 
funding  or  refunding  aforesaid,  or  in  purchasing  a  site  and  erecting  a 
courthouse  and  jail  or  a  jail  thereon,  and  for  the  construction  or  repair 
of  roads  or  bridges,  or  for  assisting  any  city  or  village  in  the  construction 
of  any  such  free  bridge  as  aforesaid,  or  for  any  one  or  more  of  said  pur- 
poses, exceeds  the  income  or  revenue  of  the  county  for  that  year,  the  board 
of  commissioners  may  issue  bonds  of  the  county  as  provided  by  section 
1960 :  Provided,  That  the  issuance  of  such  bonds  be  first  authorized  by  a 
vote  of  two-thirds  of  the  qualified  electors  of  the  county,  voting  at  an 
election  held  for  that  purpose,  as  hereinafter  provided:  And,  Provided 
further,  That  before  the  board  of  county  commissioners  shall  issue  any 
bonds  to  fund  or  refund  the  indebtedness  of  the  county  as  in  this  section 
provided,  they  shall  deduct  from  the  legal  indebtedness  of  the  county,  at 
the  time  of  the  issue  of  said  bonds,  the  cash  on  hand  in  the  county  treasury 
applicable  to  the  discharge  of  said  indebtedness,  and  may  issue  bonds  for 
the  remainder  of  the  indebtedness.     ['99,  p.  443,  §  1.] 


Hist.  R.  S.  §  3604  ;  am.  '95,  p.  56,  §  1,  reenacted 
'99.  p.  136,  $  1  ;  am.  '99,  p.  443,  §  1,  subd.  3604, 
reenacted   R.    C.    §  1962. 

Cited:  Andrews  v.  Comrs.  of  Ada  Co.  (1900) 
7  I.  453,  63  P.  592;  (In  brief  of  counsel)  Baker  v. 
Gooding   Co.    (1914)    25   I.    506. 

Conclusiveness  of  order:  An  order  of  the  board 
of  commissioners  made  in  accordance  with  this 
section  fixing  the  indebtedness  of  the  county  and 
providing  for  the  issuance  of  funding  bonds,  which 
is  affirmed  on  appeal  to  the  district  court,  can  not 
be  thereafter  collaterally  attacked.  Blaine  Co. 
v.    Smith    (1897)    5    I.   255,   48  P.   286. 

Purpose:  The  word  "purpose"  applies  only  to 
those  purposes  set  forth  in  the  statute  and  not  to 
snecific  works  or  construction  which  may  be  car- 
ried on  under  one  of  these  main  purposes.  (Ail- 
shie,  J.  dissents)  Ind.  H.  Dist.  No.  2  v.  Ada  Co. 
(1913)    24   I.   416.    134  P.   542. 

This    section    recites    the    separate,    different,    dis- 


tinct and  various  purposes  contemplated  by  Const. 
VIII,  3.  (Dis.  op.)  Ind.  H.  Dist.  No.  2  v.  Ada  Co. 
(1913)    24   I.   416,    134   P.    542. 

Items  included:  The  board  of  commissioners  are 
authorized  to  issue  bonds  when  voted  by  the  elec- 
tors qualified  to  vote  at  such  election,  to  cover  the 
costs  and  expense  of  superintending  the  construc- 
tion of  a  bridge,  as  the  work  of  superintending  is 
a  part  of  the  construction.  (On  rehearing)  Gilbert 
v.   Canyon   Co.    (1908)    14  I.   437,  94  P.   1029. 

Prerequisites  to  issue:  To  authorize  the  issuance 
of  municipal  coupon  bonds  the  board  of  county 
commissioners  should  find,  and  the  record  should 
show,  a  substantial  compliance  with  each  step  re- 
quired by  the  statute.  (On  rehearing)  Gilbert  v. 
Canyon    Co.    (1908)    14   I.    437,    445,   94    P.    1029. 

Property  liable:  Bonds  issued  under  this  section 
and  Sij  1960,  1963  are  binding  obligations  upon  all 
the  property  in  the  county.  Reinhart  v.  Canyon 
Co.    (1912)    22   I.    348,    125   P.   791. 


§  1963.  Tax  levy  for  interest  and  sinking  fund.  The  board  must 
caase  to  be  levied  annually,  upon  all  the  taxable  property  of  the  county, 
in  addition  to  other  authorized  taxes,  a  sufficient  sum  to  pay  the  interest 
on  all  bonds  disposed  of  in  pursuance  of  this  article,  and  must,  at  least  one 
year  before  such  bonds  become  due,  and  in  time  to  provide  the  means  for 
their  payment,  cause  to  be  levied  a  sufficient  additional  sum  to  pay  said 
bonds  as  they  become  due,  and  all  such  taxes  must  be  levied,  assessed  and 
collected  as  other  county  taxes  are  levied,  assessed  and  collected,  until  the 
bonds  so  issued  are  fully  paid,  including  the  interest  thereon.  The  faith, 
credit,  and  all  taxable  property  within  the  limits  of  the  county,  as  con- 
stituted at  the  time  of  such  issue,  are,  and  must  continue,  pledged  to  the 
payment  of  said  bonds.  Should  the  tax  for  the  payment  of  interest  on 
any  bonds  issued  under  the  provisions  of  this  article,  at  any  time  not  be 
levied  or  collected  in  time  to  meet  such  payment,  the  interest  must  be  paid 
out  of  any  moneys  in  the  county  general,  or  current  expense,  fund,  and  the 
moneys  so  used  for  such  payment  of  interest  must  be  repaid  to  the  fund 
from  which  so  taken,  out  of  the  first  moneys  arising  from  taxes  collected 
on  interest  account  as  herein  provided,  and  any  excess  over  and  above 
the  interest  charge  shall  be  placed  in  a  sinking  fund,  to  be  known  as  the 
bond  tax  sinking  fund.  The  moneys  in  the  sinking  fund  created  under 
this  section  may  be  invested  in  bonds  or  warrants  of  the  state,  or  bonds 
issued  by  any  county  or  city  or  school  district  in  any  state  of  the  United 
States ;  and  the  county  treasurer  may,  when  authorized  at  a  regular  meet- 
ing of  the  board  of  county  commissioners,  make  the  investment  for  the 
county.     [R.  C.  §  1963.] 
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Hist.     R.  S.  §  3605 ;  am.  '95,   p.   56,   §  1,  reenacted  the    property    in    the    county.      Reinhart    v.    Canyon 

'99,   p.    136,    §  1 ;   am.   R.   C.    §1963.  Co.    (1912)    22   I.    348,    125   P.   791. 

Cross    ref.      This    section    is    made    applicable    to  .  Whe/e   a   county   is  enlarged  by   annexing   a   por- 

bonds  in  new  counties  for  refunding  either  warrant  tlon  of  another  county    the  annexed  portion  is  liable 

or  bonded   indebtedness:      146:2.  to    nay   lts   Proportionate    share    of    the    indebtedness 

of   the  county   to   which    it   is    annexed.      Under  the 

,*zlTr\    r     e  ,     ^01£    P«*     ™    a r    V'  ^A,tural  C2i  provisions   of   this  section   all   taxable   property   sub- 

™     1, Lr14^.37of-T,349„LSh<ishone   C°^V-   Pr^,fit  sequently   brought   into   the   county   is   liable   for    its 

ill.rl    11   r     J;.'     L  \i       r    '   J°neS   V*    Power    Co-  proportionate     share    of    such     indebtedness.       Blake 

(1915)    27   I.    656,    150    P.    35.  v    Jacks    (1910)    18   I.   70,   108   P.   534,    138   A.   S.   R. 

Property   liable:      Bonds  issued  under  this  section  177,    27    L.    R.   A.    (N.    S.)    1147. 
and    §§  1960,    1962    are  binding  obligations   upon   all 

§  1964.      Bond    tax    levies    in    new    counties    and    segregated    areas. 

Should  any  part  of  a  county  that  has  incurred  a  bonded  indebtedness  be 
cut  off  and  annexed  to  another  county,  or  erected  into  a  new  or  separate 
county,  the  assessor  of  the  county  to  which  the  segregated  portion  is  at- 
tached, or  the  assessor  of  the  new  county  created  as  aforesaid,  shall,  upon 
notice  from  the  board  of  county  commissioners  of  the  original  county 
from  which  such  segregated  portion  was  detached,  given  at  the  regular 
session  of  the  board  when  county  and  state  taxes  are  levied,  collect  in 
said  segregated  territory,  and  in  addition  to  the  other  taxes  collected  by 
him  for  county  and  state  purposes,  and  at  the  same  time  and  in  the  same 
manner,  the  tax  levied  by  said  board  of  commissioners  as  herein  provided ; 
and  the  laws  of  the  state  relating  to  the  levy  and  collection  of  taxes,  and 
prescribing  the  powers,  duties  and  liabilities  of  officers  charged  with  the 
collection  and  disbursement  of  the  revenue  arising  from  taxes,  are  made 
applicable  to  this  article.  The  money  collected  by  the  assessor  as  aforesaid 
shall  be  paid  over  by  the  treasurer  of  the  county  collecting  it  to  the  treas- 
urer of  the  county  losing  the  said  territory,  and  for  the  purposes  herein 
directed,  but  such  segregated  territory  so  attached  to  another  county,  or 
erected  into  a  new  county,  shall  be  relieved  of  the  annual  tax,  levied  as 
provided  in  the  foregoing  section,  when  the  county  acquiring  the  same,  or 
the  new  or  separate  county,  pays  to  the  county  losing  the  territory,  that 
proportion  of  the  whole  indebtedness,  together  with  legal  interest  thereon, 
that  the  assessed  value  of  property  in  the  segregated  territory  bears  to  the 
assessed  value  of  the  property  in  the  whole  county,  as  constituted  before 
the  division  or  segregation  thereof .     ['95,  p.  56,  subd.  3606.] 

Hist.      R.    S.    §3606;    am.    '95,    p.    56,    subd.    3606,  Cited:      Shoshone   Co.   v.    Profit    (1906)    11    I.    763, 

reenacted  '99,  p.   136,   §  1,   reenacted   R.   C   §  1964.  84    P.    712. 

§  1965.  Form  of  bonds.  The  bonds  mentioned  in  this  article  must 
be  signed  by  the  chairman  of  the  board  of  county  commissioners,  attested 
by  the  clerk  of  said  board,  and  bear  the  seal  of  said  board,  and  be  counter- 
signed by  the  county  treasurer  of  the  county.  Each  bond  must  state  upon 
its  face  the  amount  for  which  the  same  is  issued,  the  date  of  issue,  time 
and  place  of  payment,  and  rate  of  interest,  and  must  also  recite  that  it  is 
issued  in  conformity  with  the  provisions  of  this  article. 

There  must  be  attached  to  each  bond,  when  negotiated,  semiannual  in- 
terest coupons  covering  the  interest  expressed  in  the  bond  from  the  date 
of  issue  until  paid ;  the  coupons  annexed  to  such  bonds  must  be  signed  by 
the  treasurer  of  the  county. 

Each  coupon  must  bear  a  number  corresponding  to  the  number  of  the 
bond  to  which  it  is  attached,  and  must  state  upon  its  face  the  amount  for 
which  the  same  is  issued,  the  date  of  issue,  and  the  date  and  place  of  pay- 
ment thereof.     ['11,  c.  179,  p.  581.] 

Hist.     R.   S.  §  3607  ;  am.  '95,  p.  56,   §  1,  reenacted  bonds  in  new  counties  for  refunding  either  warrant 

"99,   p.    136,   §1;   am.   R.   C   §1965;  am.   '11,   c.    179,  or  bonded   indebtedness:      146:2. 
P-    581-  Cited:      Jones    v.    Power    Co.     (1915)     27    I.    656. 

Cross    ref.      This    section    is    made    applicable    to  150  P.    35. 

§  1966.  Sale  and  redemption  of  bonds.  The  said  board  of  county 
commissioners  must  give  at  least  20  days'  notice  by  publication  in  some 
newspaper  published  in  the  county,  if  there  be  one,  otherwise  by  three 

881 


C.  139  §  1967  COUNTY  LAW 

notices  posted  up  in  the  county,  one  of  which  must  be  at  the  courthouse 
door,  of  its  intention  to  issue,  negotiate  and  sell  such  bonds,  or  of  its  in- 
tention to  issue  such  bonds  for  exchange,  and  shall  invite  bidders  therefor. 
Said  bonds  must  be  sold  or  exchanged  upon  the  best  terms  and  upon  the 
lowest  rate  of  interest  at  which  said  bonds  can  be  sold  or  exchanged,  and 
the  said  board  shall  have  the  right  to  reject  any  or  all  of  the  bids  offered,  4 

and  may  readvertise  for  bids  as  herein  provided  for,  by  original  notice. 
If  the  offers  for  purchase  or  exchange  are  accepted,  the  board  must  pro- 
cure the  proper  engraving  and  printing  of  said  bonds,  which  must  be  num- 
bered consecutively,  and  must  be  duly  registered  by  the  auditor  of  the 
county  in  a  book  kept  for  that  purpose;  and  therein  must  be  stated  the 
number,  date,  amount  of  bond,  time  and  place  of  payment,  rate  of  interest, 
number  of  coupons  attached,  and  any  other  proper  description  thereof  for 
future  identification.  The  said  board  must,  from  time  to  time,  in  such 
amounts  as  it  may  deem  best,  and  in  accordance  with  its  contract,  deliver 
said  bonds  to  the  county  treasurer,  and  take  and  file  his  receipt  therefor, 
and  charge  him  with  all  bonds  so  delivered.  Any  duties  required  of  said 
board  in  pursuance  of  the  provisions  of  this  section  may  be  performed  at 
any  general,  special  or  called  meeting  thereof.  The  treasurer  must,  under 
the  general  supervision  of  said  board,  deliver  said  bonds  for  cash,  or 
exchange  them  for  any  of  the  county  indebtedness  for  the  redemption  of 
which  they  were  issued,  but  in  no  case  must  said  bonds  be  sold  or  ex- 
changed for  less  than  their  face  or  par  value  and  accrued  interest  at  time 
of  disposal ;  nor  must  any  county  indebtedness  be  redeemed  at  more  than 
its  face  value  and  any  interest  that  may  be  due  thereon.  If  any  portion 
of  said  bonds  issued  for  the  redemption  of  prior  indebtedness  are  sold  for 
money,  the  proceeds  thereof  must  be  applied  exclusively  toward  the  re-  • 

demption  of  said  county  indebtedness  for  the  redemption  of  which  such 
bonds  were  issued.  The  treasurer  must  give  notice,  as  provided  by  law, 
of  his  readiness  to  redeem  such  indebtedness,  and  thereafter  interest 
thereon  shall  cease.  When  the  treasurer  redeems  any  county  indebted- 
ness, he  must  indorse,  by  writing  or  stamping  in  ink,  on  the  face  of  the 
paper  evidencing  such  indebtedness  so  redeemed,  the  time  when,  and  the 
amount  for  which,  redeemed,  whether  by  money  or  the  exchange  of  bonds, 
and  the  words  "redeemed"  and  "cancelled. "  He  must  also  keep  a  record 
of  all  bonds  disposed  of  by  him,  showing  their  number,  rate  of  interest, 
date  and  amount  of  sale,  when,  where  and  to  whom  payable  and  if  ex- 
changed, for  what,  which  record  he  must  keep  open  for  inspection  of  the 
public  at  all  reasonable  office  hours.  He  must  make  such  detailed  state- 
ments to,  and  as  often  as  required  by,  said  board,  of  all  his  transactions 
under  the  provisions  of  this  article,  and  return  to  the  board  evidences  of 
indebtedness  redeemed  by  him,  cancelled  as  aforesaid.     [R.  C.  §  1966.] 

Hist.      '95,   p.    56,    §  1,    reenacted    '99,    p.    136,    §  1  ; 
am.   R.   C.    §  1966. 

§  1967.  Application  of  proceeds  of  bond  issue.  It  shall  be  the  duty 
of  the  county  treasurer  to  apply  the  funds  derived  from  the  sale  of  bonds 
to  the  payment  of  the  indebtedness  herein  mentioned  and  to  no  other  pur- 
pose: Provided,  That  after  the  expiration  of  one  year  from  the  date  of  • 
the  issuance  of  said  bonds,  all  money  derived  from  the  sale  of  said  bonds 
remaining  in  the  treasury  may  be  transferred  to  the  current  expense  fund 
of  said  county  by  order  of  the  board  of  county  commissioners,  and  there- 
after any  and  all  warrants  or  other  representative  of  the  indebtedness  for 
the  redemption  of  which  said  bonds  were  issued,  shall  be  paid  out  of  said 
current  expense  fund  when  presented  for  payment.  It  shall  be  the  duty 
of  the  county  officials  to  levy,  collect  and  apply  the  taxes  herein  provided 
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for  to  the  payment  of  interest  and  to  the  redemption  of  the  principal  of 
the  bonds  in  the  manner  specified  and  for  no  other  purpose,  and  any  failure 
to  comply  with  the  conditions  of  this  article  by  the  proper  officers,  or  any 
neglect  or  refusal  to  levy  and  collect  any  such  taxes  as  aforesaid,  shall  be 
deemed  a  misdemeanor,  and  any  county  official  guilty  of  the  same  must, 
upon  conviction,  be  fined  in  the  amount  equal  to  the  sum  that  should  have 
been  levied, 'or  for  any  misappropriation  he  shall  be  fined  in  the  amount 
equal  to  the  sum  misappropriated,  and  imprisoned  in  the  county  jail  for 
the  term  of  not  less  than  three  months  nor  more  than  six  months.  ['03, 
p.  366,  §  1,  subd.  3609.] 

Hist.      '95,    p.    136,   §  1,   reenacted  '99,   p.    136,    §  1  ;        bonds  in  new  counties  for  refunding  either  warrant 
am.    '03,    p.    366,    §  1,    subd.    3609,    reenacted    R.    C.        or  bonded   indebtedness:      146:2. 

§  1967-  Cited:       Jones    v.    Power    Co.     (1915)     27    I.    656, 

Cross    ref.      This    section    is    made    applicable    to        150   P.   35. 

§  1968.  Notice  of  bond  election.  If  the  question  of  bonding  the 
county  as  herein  provided  is  to  be  submitted  to  the  voters  of  the  county  at 
a  special  election  held  for  that  purpose,  the  board  shall  cause  printed  or 
written  notices  of  the  intention  to  hold  such  an  election  to  be  posted  in 
two  or  more  conspicuous  places  in  each  precinct  of  the  county,  and  shall 
also  cause  a  printed  notice  of  the  intention  to  hold  such  an  election  to  be 
published  in  one  or  more  newspapers  of  the  county,  if  any  newspapers  are 
printed  therein.  The  said  notices  shall  recite  the  action  of  the  board  in 
deciding  to  bond  the  county,  the  purpose  thereof,  and  the  amount  of  the 
bonds  that  are  to  be  issued,  and  shall  also  specify  the  day  of  the  election, 
the  time  during  which  the  polls  shall  be  open,  which  shall  not  be  less  than 
six  hours;  the  notices  posted  in  each  of  the  several  precincts,  shall  also 
name  the  place  of  holding  such  election.  The  notices  herein  provided  for 
shall  be  posted,  or  posted  and  published,  at  least  20  days  before  such  elec- 
tion. Every  person  over  the  age  of  21  years,  who  is  a  citizen  of  the  United 
States,  and  shall  have  resided  in  the  state  six  months,  and  in  the  county 
30  days  immediately  preceding  the  election  at  which  he  offers  to  vote,  shall 
be  entitled  to  vote  at  such  election.     ['09,  p.  189,  S.  B.  11.] 

Hist.      '95,    p.    56,    §  1,    reenacted    '99,    p.    136,    §  1  ;  tion   for  road  and   bridge   purposes,   it  is   not  neces- 

am.    R.    C    §  1968  ;  am.   '09,   p.    189,   S.    B.    11.  sary    to    designate    what    portion    will    be    spent    for 

Cited:       (On     rehearing)     Gilbert    v.    Canyon    Co.  roads  and  what  for  bridges,  nor  to  specify  the  par- 

(1908)    14    I     437     445     446     94   P     1029  ticular     roads     or     bridges.       (Ailshie,     J.     dissents) 

_     '   .                  *                    '                           .  .       ,     ,  Ind.    H.    Dist.    No.    2    v.    Ada    Co.    (1913)    24    I.    416, 

Sufficiency   of    notice:      In    a   notice   of   bond   elec-  ^34  p     542 

§  1969.  Conduct  of  election:  Application  of  election  law.  Such 
election  shall  be  held  in  all  respects  in  conformity  with  the  general  elec- 
tion laws  so  far  as  the  same  may  be  applicable,  except  as  herein  provided, 
but  all  that  part  of  the  general  election  law  relative  to  the  apportionment 
of  registrars  and  the  registration  of  voters,  the  appointment  of  judges  and 
clerks,  and  the  establishment  of  voting  booths  and  printing  of  an  official 
ballot,  and  providing  for  an  official  stamp,  and  method  of  voting  as  pro- 
vided in  sections  423,  424  and  425  of  the  general  election  law,  shall  not 
apply.     ['95,  p.  56,  subd.  3611.] 

HiFt.      '95.    p.    56,    subd.    3611,    reenacted    '99,    p. 
136,    §  1,   reenacted    R.   C.    §  1969. 

§  1970.  Officers  of  election:  Canvass  of  returns.  The  board  of 
county  commissioners  shall  appoint  two  judges  and  one  clerk  of  election 
in  each  precinct,  for  the  purpose  of  holding  such  election,  and  upon  the 
failure  of  either  to  act,  the  electors  present  at  the  opening  of  the  polls  may 
fill  vacancies.  Such  judges  and  clerk  conducting  such  election  shall  make 
return  of  such  election  to  the  board  of  county  commissioners,  within  three 
days  after  such  election  is  held.  The  returns  for  bond  elections  shall  be 
canvassed  in  the  same  manner  as  the  returns  for  election  of  county  and 
precinct  officers  are  canvassed,  and  the  result  of  the  vote  shall  be  officially 
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declared  by  the  county  board  of  canvassers  in  the  following  manner :  They 
shall  record  the  total  vote  cast  in  each  precinct  for  and  against  the  pro- 
posed issue  of  bonds,  in  the  book  provided  for  recording  the  results  of  the 
general  election,  and  shall  make  a  complete  copy  of  such  record,  duly  cer- 
tified to  by  them,  and  shall  deposit  the  same  with  the  auditor  of  the  countv. 
['95,  p.  56,  subd.  3612.]  ,  I 

Hist.     '95,  p.  56,  subd.  3612,  reenacted  '99,  p.  136,  Cited:      Bryan  v.   Montandon    (1898)    6   I.   352\   55 

§  1,    reenacted    R.    C.    §  1970.  P.    650. 

§  1971.  Form  of  ballot.  Such  election  shall  be  by  ballot.  The  bal- 
lot shall  be  of  white  paper,  three  inches  square,  and  shall  contain  the 
words:  "Bond.  Yes."  "Bond.  No."  And  shall  have  printed  at  the  top 
the  following  instruction:  "If  the  voter  desires  to  vote  for  the  issue  of 
bonds  he  shall  strike  out  the  word  'No.'  If  he  desires  to  vote  against  the 
issue  he  shall  strike  out  the  word  'Yes/  "  The  auditor  of  the  county  shall 
cause  the  ballots  to  be  printed  and  distributed,  and  shall  send  a  sufficient 
number  to  the  judges  appointed  in  the  several  precincts.  ['95,  p.  56, 
subd.  3613.] 

Hist.     '95,  p.  56,  subd.  3613,  reenacted  '99,  p.  136, 
S  1,  reenacted  R.  C.  §  1971. 

§  1972.  Voting  on  bonds  at  general  election.  The  special  election 
herein  provided  for  may  be  held  at  the  same  time  and  place  at  which  the 
general  election  is  held,  and  the  officers  of  the  general  election  in  each  pre- 
cinct may  serve  as  officers  of  the  special  election,  but  the  notices  of  the 
election  must  be  given,  and  the  tickets  printed  and  distributed  as  herein 
prescribed ;  the  ticket  when  voted  shall  be  deposited  in  a  separate  box  pro- 
vided for  its  reception ;  the  return  of  the  vote  by  the  judges  of  election  shall 
be  on  a  separate  sheet  from  the  return  of  the  general  election,  and  shall  be  * 

canvassed  as  hereinbefore  provided  for.     ['95,  p.  56,  subd.  3614.] 

Hist.     '95,  p.  56,  subd.  3614,  reenacted  '99,  p.  136, 
§  1,   reenacted  R.   C.    §  1972. 

ARTICLE  9. 

COUNTY  ROAD  BONDS:  PARTLY  PAYABLE  BY  SPECIAL  ASSESSMENTS. 

Cross  ref.     Similar  provisions  are  found  in    the  highway  district  law :      62  :63a-k. 

§  1972a.  Assessment  against  adjoining  property:  Special  tax  dis- 
tricts. Whenever  it  shall  be  proposed  to  issue  bonds  of  a  county  for  road 
purposes,  as  authorized  by  law,  the  board  of  commissioners  of  such  county 
may,  in  their  discretion,  propose  by  resolution  that  the  revenues  to  be 
raised  by  taxation  to  enable  such  county  to  pay  the  principal  and  interest 
of  such  bonds  shall  be  raised  in  part  by  special  taxation  therefor  upon  the 
land  adjoining  the  roads  constructed  with  the  proceeds  of  such  bonds,  and 
may  pass  a  resolution  which  shall  provide  as  follows : 

1.  That  it  is  proposed  that  the  revenues  to  be  raised  by  taxation  to 
enable  such  county  to  pay  the  principal  and  interest  of  such  bonds  shall  be 
raised  in  part  by  special  taxation  therefor  upon  the  land  adjoining  the 
roads  constructed  with  the  proceeds  of  such  bonds ;  and  that,  of  the  entire 
bond  issue,  stating  the  amount,  it  is  proposed  to  provide  for  a  portion  not 
exceeding  a  certain  amount,  stating  such  maximum  amount  in  dollars,  by 
special  taxation  therefor  upon  adjoining  land.  I 

2.  That,  for  such  purpose,  special  tax  districts  shall  be  created  along 
the  line  of  construction  of  such  roads,  extending  not  more  than  a  specified 
distance,  which  shall  not  be  greater  than  one  mile,  on  each  side  of  such 
roads ;  that  so  nearly  as  may  be  practicable  such  special  tax  districts  shall 
be  generally  rectangular  in  form,  or  composed  of  generally  rectangular 
units,  following  generally  the  course  and  direction  of  the  road  and  observ- 
ing, so  far  as  is  reasonably  practicable,  the  requirement  and  principle  that 
all  the  land  within  any  special  tax  district  shall  be  land  lying  generally 
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along  the  course  and  direction  of  such  road  and  extending  within  the  limits 
of  a  specified  distance  back  therefrom,  but  that  absolute  uniformity  shall 
not  be  required  in  the  application  of  such  requirement  and  principle ;  that 
such  specified  maximum  distance  shall  be  the  same  in  all  the  special  tax 
districts  created  in  respect  to  such  bond  issue;  that  the  aforesaid  maxi- 
mum distance  from  the  road  may  be  enlarged  in  any  special  tax  district 
in  case  any  of  the  land  lying  between  the  road  and  the  boundary  of  such 
district  would,  if  confined  within  such  distance,  be  made  to  include  land 
under  water  or  land  not  subject  to  taxation  by  counties,  or  land  unfit  for 
use  and  cultivation  and  not  having  value  sufficient  to  justify  the  imposi- 
tion of  special  taxation  thereon,  and  that,  in  such  case,  land  lying  beyond 
such  land  may  be  included  within  such  special  tax  district  in  lieu  thereof ; 
and  that  the  judgment  of  the  board  of  commissioners  as  to  all  the  matters 
herein  specified  shall  be  made  in  the  exercise  of  their  taxing  power  as  an 
executive  authority,  and  shall  be  conclusive,  except  as  the  same  may  be 
reviewed  by  the  district  court  as  provided  in  section  1972f. 

3.  That  the  land  within  such  special  tax  districts  shall  be  charged 
with  not  more  than  a  certain  maximum  percentage,  specified  in  the  reso- 
lution, but  not  exceeding  50  per  cent,  of  the  cost  of  that  part  of  every  road 
constructed  with  the  proceeds  of  such  bond  issue  which  shall  lie  within 
such  special  tax  districts,  respectively;  and  that  the  amount  of  such  spe- 
cial tax  therefor  per  acre  shall  not  exceed  a  certain  specified  amount  for 
any  single  earth  road,  nor  a  certain  specified  amount  for  any  single  stone 
road,  nor  a  certain  specified  amount  for  any  single  road  of  other  material, 
together  with  the  yearly  interest  thereon ;  except  that,  if  it  is  not  proposed 
to  build  earth  roads,  the  reference  to  earth  roads  shall  be  omitted;  if  it 
is  not  proposed  to  build  stone  roads,  the  reference  to  stone  roads  shall  be 
omitted;  and  if  it  is  not  proposed  to  build  roads  of  other  material,  the 
reference  to  roads  of  other  material  shall  be  omitted. 

4.  That  such  special  tax  against  land  within  such  special  tax  districts 
shall  in  no  case  be  levied  or  charged  against  such  land  until  the  road  for 
which  such  special  tax  is  imposed  shall  have  been  constructed  to  within 
one  mile  of  such  land,  the  cost  thereof  certified  and  the  road  accepted  by 
the  board  of  commissioners. 

5.  That  so  much  of  such  special  tax  as  is  required  to  pay  the  interest 
on  the  portion  of  the  bonded  debt  for  which  the  land  within  any  such 
special  tax  district  is  specially  taxed  shall  be  payable  in  each  year,  and 
that  so  much  of  such  special  tax  as  is  required  to  pay  the  principal  of  the 
portion  of  the  bonded  debt  for  which  such  land  is  specially  taxed  shall  be 
payable  at  the  same  times  as  the  general  taxes  levied  in  the  county  to  pro- 
vide for  the  principal  of  such  bonds,  and  shall  be  extended  over  the  same 
number  of  years  and  subject  to  the  same  provisions  in  respect  to  funding 
and  refunding,  except  as  in  this  article  otherwise  provided. 

6.  That  all  land  within  such  special  tax  districts  shall  also  be  subject 
to  the  same  taxation  at  the  same  rate  as  other  property  in  the  county  for 
the  purpose  of  meeting  the  principal  and  interest  requirements  of  that 
portion  of  such  bond  issue  which  is  not  charged  against  adjoining  prop- 
erty but  is  paid  by  the  county  as  a  whole. 

All  the  provisions  of  such  resolution  shall  be  observed  and  followed  in 
the  issuance  of  such  bonds  and  in  all  acts  and  proceedings  of  the  county 
or  board  of  commissioners  in  respect  thereto.  The  provisions  of  sections 
1960  to  1972,  inclusive,  except  so  far  as  other  special  provision  is  made 
therefor  in  sections  1972a  to  1972k,  inclusive,  of  this  article,  shall  apply 
in  respect  to  the  bonds  issued  as  provided  in  this  section  and  to  the  pro- 
cedure thereon.     ['11,  c.  182,  subd.  1972a,  p.  588.] 

Hist.     R.  C.  §  1972a,  enacted  by  '11,  c.  182,  subd. 
1972a,    p.    588. 
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§  1972b.  Election:  Ballots.  At  the  election  upon  the  question  of  is- 
suing such  bonds,  the  ballots  shall  be  in  substantially  the  following  form : 

"In  favor  of  issuing  bonds  to  the  amount  of. dollars  for  the 

purpose  stated  in  resolution  of ,  19—.";  and  "Against  issuing 

bonds  to  the  amount  of ...dollars  for  the  purpose  stated  in  reso- 
lution of ,  19 ";  and  "Shall  a  portion  of  the  indebtedness 

created  by  such  bond  issue,  not  exceeding dollars  thereof,  be 

charged  against  the  land  adjoining  the  roads  built  with  the  proceeds  of 
such  bonds,  such  portion  to  be  paid  by  special  tax  on  such  adjoining  lands, 
running  over  the  same  number  of  years  as  the  bonds  themselves;  such 

special  tax  not  to  exceed,  exclusive  of  interest,  for  a  single  road 

dollars  per  acre  for  earth  roads,  dollars  per  acre  for  stone 

roads,  or dollars  per  acre  for  roads  of  other  materials,  and 

not  to  be  levied  or  assessed  against  such  adjoining  lands  until  such  roads 
have  been  built  to  within  one  mile  thereof?    Yes.    No." 

The  blanks  in  such  ballots  shall  be  properly  filled  before  printing  the 
same,  in  accordance  with  the  resolution  of  the  board  of  commissioners  pro- 
vided for  in  section  1972a  hereof ;  except  that  if  it  is  not  proposed  to  build 
earth  roads,  the  reference  to  earth  roads  shall  be  omitted ;  if  it  is  not  pro- 
posed to  build  stone  roads,  the  reference  to  stone  roads  shall  be  omitted; 
and  if  it  is  not  proposed  to  build  roads  of  other  materials,  the  reference 
to  roads  of  other  materials  shall  be  omitted.  ['11,  c.  182,  subd.  1972b, 
p.  590.] 

Hist.      R.    C.    §  1972b,    enacted    '11,    c.    182,    subd. 
1972b,  p.  590. 

§  1972c.  Same:  Two-thirds  vote  necessary.  In  order  to  authorize 
the  issue  of  any  bonds  under  the  resolution  provided  for  in  section  1972a 
hereof,  at  least  two-thirds  of  the  ballots  voted  at  such  election  whereon  the 
elector  has  voted  on  the  question  of  issuing  bonds,  must  be  in  favor  there- 
of;  and  in  order  that  a  portion  of  the  indebtedness  to  be  created  by  such 
bond  issue  shall  be  charged  and  assessed  against  adjoining  land  within 
the  special  tax  districts,  at  least  a  majority  of  the  ballots  voted  at  such 
election  whereon  the  voter  has  voted  on  the  question  of  charging  a  portion 
of  the  indebtedness  against  adjoining  land  must  be  in  favor  thereof:  but 
the  defeat  of  the  latter  proposal  shall  not  have  the  effect  of  defeating  the 
proposal  to  issue  bonds  if  the  proposal  to  issue  bonds  has  itself  been  car- 
ried by  a  two-thirds  vote.  If  the  proposal  to  issue  bonds  be  carried  as 
above  provided  and  the  proposal  to  charge  part  of  the  indebtedness  upon 
adjoining  land  be  defeated,  then  the  bonds  may  be  issued,  and,  in  such 
case,  all  proceedings  had  in  respect  thereto  shall  be  conducted  as  in  sec- 
tions 1960  to  1972,  inclusive,  except  as  the  proceedings  to  that  point  may 
have  been  modified  as  in  sections  1972a,  1972b,  1972c  of  this  article  pro- 
vided, and  thereafter,  sections  1972d  to  1972k,  inclusive,  of  this  article 
shall  not  be  applicable  in  respect  to  such  bond  issue.  But,  if  the  proposal 
to  charge  part  of  the  indebtedness  created  by  such  bond  issue  against 
adjoining  land  be  also  carried  as  herein  provided,  then  sections  1972d  to 
1972k  hereof,  inclusive,  shall  be  applicable  in  respect  to  the  proceedings 
had  on  such  bond  issue.     ['11,  c.  182,  subd.  1972c,  p.  591.] 

Hist.      R.    C.    §  1972c,    enacted    '11,    c.    182,    subd. 
1972c,  p.  591. 

§  1972d.  Form  of  bonds.  In  case  such  vote  be  in  favor  of  charging 
part  of  the  indebtedness  to  be  created  by  such  bond  issue  against  adjoining 
land,  the  bonds  may  be  issued  and  the  proceedings  shall  be  had  thereunder, 
except  as  to  the  form  of  ballots,  as  in  sections  1960  to  1972,  inclusive,  pro- 
vided, except  where  other  special  provisions  on  the  subject  is  made  in 
sections  1972d  to  1972k,  inclusive,  of  this  article.     All  such  bonds  shall 
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be  as  between  the  county  and  the  bondholders  the  direct  and  primary  obli- 
gation of  the  county  for  the  full  amount  of  the  principal  and  interest 
thereof;  but  the  county  shall,  as  between  the  county  and  the  owners  of 
lands  within  the  special  tax  districts  herein  provided  for,  assess  and  collect 
from  such  lands  or  the  owners  thereof  an  amount  of  money  sufficient  to 
reimburse  the  county  to  the  extent  of  the  proportion  of  such  bonded  debt 
that  has  been  charged  against  the  lands  in  such  special  tax  districts  as 
herein  provided.     ['11,  c.  182,  subd.  1972d,  p.  591.] 

Hist.  R.  C.  §  1972d,  enacted  '11,  c.  182,  subd. 
1972d,  p.  591. 

§  1972e.  Special  tax  districts:  Apportionment  of  costs.  As  fast 
as  any  road  built  with  the  proceeds  of  such  bond  issue  is  built  and  com- 
pleted within  an  area  of  land  which,  under  the  resolution  of  the  board  of 
commissioners  provided  for  in  section  1972a  hereof,  it  may  be  created  a 
special  tax  district,  and  when  such  road  has  been  accepted  by  the  board  of 
commissioners  and  the  board  of  commissioners  have  certified  to  the  cost 
of  such  road  so  far  as  such  road  lies  within  such  special  tax  district,  then 
the  board  of  commissioners  shall,  by  order,  create  such  special  tax  district 
and  shall  fix  and  designate  the  boundaries  thereof  in  conformity  with  the 
requirements  and  principles  specified  in  section  1972a  hereof,  and  shall 
designate  the  portion  of  the  cost  of  such  road  to  be  charged  against  the 
land  in  such  special  tax  district,  not  exceeding  the  maximum  percentage 
specified  in  their  original  resolution,  and  shall  thereupon  fix  and  determine 
the  amount  per  acre  thereby  charged  against  such  lands  within  such  spe- 
cial tax  district,  not  exceeding,  in  respect  to  any  single  road,  the  maxi- 
mum amount  per  acre  specified  for  a  road  of  that  material  in  the  original 
resolution;  such  amount  per  acre  need  not  be  the  precise  proportionate 
cost  of  such  road  but  may  be  the  approximate  proportion,  avoiding  incon- 
venient fractions  or  fractional  parts  of  a  dollar,  and  shall  be  the  same 
uniform  amount  per  acre  throughout  any  single  special  tax  district.  The 
board  of  commissioners  shall  include  as  part  of  the  cost  of  such  road  the 
fair  and  reasonable  portion  of  overhead  charges  properly  applicable  there- 
to. From  time  to  time,  as  roads  or  portions  of  roads  are  completed  and 
accepted  and  the  cost  thereof  certified,  the  board  of  commissioners  shall 
create  the  proper  tax  districts  therefor.  In  respect  to  each  such  special 
tax  district  created  under  this  article,  the  board  of  commissioners  is  hereby 
constituted  the  local  executive  authority  of  each  such  special  tax  district, 
severally,  with  authority  in  respect  to  each  such  district  to  levy  the  special 
tax  herein  provided  for,  such  authority  being  confined  in  each  such  district 
to  the  limits  of  such  district,  and  within  such  limits,  the  special  tax  in 
each  such  special  tax  district  shall  be  at  a  uniform  amount  per  acre 
throughout  such  special  tax  district.  The  order  of  the  board  of  commis- 
sioners creating  such  special  tax  district  and  fixing  and  determining  its 
boundaries,  stating  the  number  of  acres  therein,  fixing  the  amount  of  the 
indebtedness  created  by  such  bond  issue  which  is  charged  against  the  land 
in  such  special  tax  district  and  the  amount  per  acre  to  be  specially  taxed 
against  the  land  therein,  shall  be  entered  at  length  on  the  minutes  of  the 
board  of  commissioners  and  shall  be  open  to  public  inspection,  and  a  notice 
stating  generally  the  nature  and  date  of  such  order  and  designating  the 
townships  and  sections  within  such  special  tax  district  shall  be  published 
for  at  least  two  publications  in  a  newspaper  published  in  the  county;  and, 
on  the  filing  with  the  clerk  of  the  board  of  commissioners  of  proof  of  such 
publication,  such  order  shall  be  deemed  complete,  and  the  making  of  such 
order  and  the  publication  of  such  notice  shall  be  deemed  notice  to  all  the 
world  thereof. 

Hist.  R.  C.  §  1972e,  enacted  '11,  c.  182,  subd. 
1972e.  p.  592  ;  "it"  inserted  before  "may"  in  first 
sentence. 
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§  1972f.  Appeal  from  order  of  board.  Within  30  days  after  such 
filing,  but  not  after  the  expiration  of  such  30  days,  any  owner  of  land 
within  such  special  taxing  district  may  file  in  the  office  of  the  clerk  of  the 
board  of  commissioners  a  copy  of  a  verified  petition  in  a  proceeding  in  the 
district  court  of  the  district  for  the  review  of  such  order,  specifying  the 
grounds  of  objection  thereto.  At  the  expiration  of  such  30  days,  all  such 
proceedings  relating  to  the  same  special  tax  district  wherein  copies  of 
petitions  for  review  have  been  duly  filed  shall  be  consolidated  by  order  of 
the  district  court  into  a  single  proceeding,  and  such  notice  shall  be  given 
and  such  procedure  followed  therein  as  the  district  court  shall  prescribe; 
and  such  district  court  shall  have  jurisdiction  as  a  court  of  equity  and 
without  a  jury  to  try  and  determine  such  proceeding;  on  such  review,  the 
only  question  to  be  tried  and  determined  shall  be  whether,  in  creating  such 
special  tax  district  and  in  fixing  the  amounts  so  charged  against  the  land 
therein,  the  board  of  commissioners  have  observed  the  requirements  and 
principles  specified  in  section  1972a  hereof,  and  the  district  court  shall, 
if  it  determine  that  the  board  of  commissioners  have  materially  departed 
from  such  requirements  and  principles,  make  a  final  order  in  such  pro- 
ceeding directing  any  necessary  change  or  modification  in  the  order  of 
the  board  of  commissioners,  and  the  board  of  commissioners  shall  there- 
upon make  such  changes  and  modifications  in  their  order,  and  the  changed 
or  modified  order  shall  be  submitted  to  the  district  court  and  finally  made 
as  directed  and  approved  by  such  court ;  if,  in  such  proceeding,  the  district 
court  shall  determine  that  the  board  of  commissioners  have  not  materially 
departed  from  the  said  requirements  and  principles,  it  shall  affirm  the 
order  of  such  board.  On  the  expiration  of  30  days  from  the  date  of  the 
board  of  commissioners'  original  order  without  any  copy  of  a  petition  for 
review  having  been  filed  as  herein  provided,  or  on  the  filing  with  the  clerk 
of  the  board  of  commissioners  of  the  order  of  the  district  court  in  the 
proceeding  for  review  affirming  such  order,  or  on  the  filing  with  such  clerk 
of  the  new  order  of  the  board  of  commissioners  embodying  the  changes 
and  modifications  directed  by  the  district  court  in  such  proceeding  for  re- 
view, with  the  written  approval  of  the  court  subjoined  thereto,  as  the  case 
may  be,  such  order  shall  be  final  and  conclusive  against  all  the  world  in 
respect  to  all  the  matters  and  things  therein  contained.  ['11,  c.  182,  subd. 
1972f,  p.  593.] 

Hist.      R.    C.    §  1972f,    enacted    '11,    c.    182,    subd.  Cross  ref.     Appeals  from  board  orders:   §  1950. 

1972f,  p.  593. 

§  1972g.  Levy  of  taxes  in  special  tax  districts.  When  such  order  of 
the  board  of  commissioners  has  become  final  and  conclusive,  as  in  section 
1972f  hereof  provided,  the  board  of  commissioners  shall  thereupon  levy 
upon  all  the  land  within  the  special  tax  district  created  by  such  order  a 
special  tax  equal  in  amount  to  the  amount  so  charged  in  such  order  against 
such  special  tax  district,  specifying  the  amount  per  acre  thereof,  and  the 
clerk  of  the  board  of  commissioners  shall  thereupon  transmit  to  the  as- 
sessor and  tax  collector  of  the  county  a  certified  copy  of  such  levy  and  of 
the  order  creating  such  district;  and,  on  receiving  the  same,  the  county 
assessor  shall  thereupon  assess  against  the  land  in  such  special  tax  district 
the  amount  so  levied ;  but  the  same  shall  not  be  collected  except  as  instal- 
ments thereof  shall  thereafter  be  called  for  by  the  annual  levies  made  by 
the  board  of  commissioners  of  the  taxes  necessary  to  meet  the  require- 
ments of  such  bonds.  The  existence  of  such  assessment  against  land  in 
the  special  tax  districts  shall  not  be  held  to  constitute  a  cloud  upon  the 
title  thereof,  nor  as  a  breach  of  a  covenant  of  warranty,  nor  of  a  covenant 
of  title,  nor  of  a  covenant  against  encumbrances  in  a  deed  or  contract  for 
such  land,  nor  as  rendering  the  title  to  such  land  unmarketable.     The 
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special  tax  herein  authorized  within  such  special  tax  districts  is  a  tax 
for  the  purpose  of  securing  for  such  special  tax  districts  the  benefit  of 
local  roads  within  the  limits  thereof,  as  distinguished  from  the  general 
purpose  of  the  bond  issue  as  a  whole  of  securing  the  benefit  of  a  system 
of  roads  for  the  county  at  large.     ['11,  c.  182,  subd.  1972g,  p.  594.] 

Hist.      R.    C.    §  1972g,    enacted    '11,    c.    182,    subd. 
1972g,  p.  594. 

§  1972h.  Limitations  on  tax.  No  special  tax  or  charge  shall  be  made 
by  the  county  against  land  within  a  special  tax  district  until  the  road  has 
been  completed  to  within  at  least  one  mile  of  all  the  land  within  such  spe- 
cial tax  district  and  the  road  has  been  accepted  by  the  board  of  commis- 
sioners and  the  cost  thereof  certified  and  all  the  proceedings  taken  thereon 
as  herein  specified ;  and  all  interest  payable  on  the  bonds  up  to  that  time 
shall  be  paid  by  the  county  without  imposing  on  such  special  tax  district 
a  special  tax  therefor  other  than  its  share  in  the  taxation  of  the  county  as 
a  whole;  but,  after  such  special  tax  has  been  levied  as  in  section  1972g 
hereof  provided,  the  board  of  commissioners  shall,  in  each  year,  at  the 
same  time  that  they  levy  the  tax  to  meet  the  interest  requirements  of  such 
bonds,  levy  also  a  special  tax  on  the  lands  within  every  such  special  tax 
district  then  created  sufficient  in  amount  to  pay  the  interest  for  that  year 
on  the  portion  of  such  bond  issue  the  indebtedness  whereof  shall  have  been 
charged  against  such  special  tax  district  as  herein  provided ;  and  whenever 
the  board  of  commissioners  shall  levy  a  tax  to  meet  any  principal  or  sink- 
ing fund  requirements  of  such  bonds,  they  shall,  at  the  same  time,  levy 
also  a  special  tax  on  the  land  within  every  such  special  tax  district  then 
created  sufficient  in  amount  to  pay  the  principal  or  sinking  fund  require- 
ments for  that  year  on  the  portion  of  such  bond  issue,  the  indebtedness 
whereof  shall  have  been  charged  against  such  special  tax  district  as  herein 
provided.  All  such  special  taxation  within  any  single  special  tax  district 
shall  be  of  a  uniform  amount  per  acre  within  such  special  tax  district.  Each 
instalment  of  principal  or  sinking  fund  taxation  collected  from  any  land 
within  a  special  tax  district  shall  be  credited  on  the  original  assessment  of 
special  tax  made  thereon  as  in  section  1972g  hereof  provided,  and  when 
all  such  instalments  shall  have  been  paid,  such  special  assessment  shall  be 
deemed  cancelled,  paid  and  discharged.  No  special  tax  district,  nor  any 
land  therein,  shall  ever  be  called  upon  to  pay  as  such  special  taxes  any  sum 
greater  than  the  amount  charged  against  such  district  or  such  land  in  such 
original  special  assessment,  and  its  proportionate  share  of  interest  thereon. 
In  making  the  levy  for  the  requirements  of  such  bonds,  the  board  of  com- 
missioners shall  levy  on  the  county  at  large  only  such  amount  of  taxes  in 
each  year  as  shall  be  required  to  meet  the  requirements  for  that  year  of 
that  portion  of  the  bond  issue  which  has  not  been  charged  against  the 
special  tax  districts ;  but  should  such  levy,  together  with  the  levies  on  the 
special  tax  districts  in  any  year,  fail  to  produce  sufficient  funds  to  meet 
the  obligation  of  the  county  on  the  whole  issue,  then  such  deficiency  shall 
be  paid  out  of  the  other  revenues  of  the  county,  and,  if  necessary,  the 
bond  levy  shall  be  increased  in  the  following  year  to  make  good  such  de- 
ficiency; and  no  failure  or  delay  on  the  part  of  the  county  in  imposing, 
levying  or  collecting  the  special  taxes  herein  provided  for  shall,  as  between 
the  county  and  the  bondholders,  impair  the  obligation  of  the  county  upon 
the  whole  of  such  bonds.     ['11,  c.  182,  subd.  1972h,  p.  594.] 

Hist.      R.    C.    §  1972h,    enacted    '11,    c.    182,    subd. 
1972h,  p.  594. 

§  1972i.  Collection  of  taxes  in  special  tax  district.  The  land  within 
each  special  tax  district  is  hereby  charged  with  a  lien  in  favor  of  the 
county  to  the  extent  of  the  entire  amount  of  all  special  taxes  levied  on  the 
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land  within  such  special  tax  district  in  accordance  with  the  provisions  of 
this  article.  The  amounts  so  levied,  both  as  to  principal  and  interest,  shall 
be  assessed  and  collected  by  the  tax  collector  as  other  taxes  in  the  county 
are  assessed  and  collected,  and  all  the  general  provisions  of  law  shall  apply 
to  the  collection  thereof  and  the  rights  and  remedies  in  respect  thereto. 
Such  portion  of  the  amount  of  any  bond  issues  of  any  county  as  shall,  in 
accordance  with  the  provisions  of  section  1972g  hereof,  have  been  assessed 
and  charged  against  land  within  special  tax  districts  shall  be  deducted  and 
excluded  in  computing  any  bond  limit  of  the  county  that  may  be  imposed 
by  law.     ['11,  c.  182,  subd.  1972i,  p.  596.] 

Hist.      R.    C.    §  1972i,    enacted    '11,    c.    182,    subd. 
1972i,   p.    596. 

§  1972j.  Levies  for  bonds.  Should  any  bond  issue,  whereof  the  in- 
debtedness has  been  charged  in  part  against  adjoining  property  as  herein 
provided,  be  funded  or  refunded,  so  that  a  sinking  fund  for  the  original 
issue  is  not  required  to  be  established,  then  the  annual  levy  for  sinking 
fund  requirements  need  not  be  made  upon  the  land  in  the  special  tax  dis- 
tricts created  in  respect  to  such  bond  issue ;  or,  at  the*  option  of  the  board 
of  commissioners,  a  portion  of  such  bond  issue,  to  meet  which  a  sufficient 
amount  has  been  charged  against  such  special  tax  districts,  may  remain 
without  refunding  and  shall  thereafter  be  paid  and  retired  with  the  pro- 
ceeds of  the  special  taxes  on  the  land  within  such  special  tax  districts,  and 
if  such  proceeds  prove  temporarily  insufficient  therefor,  then  from  the 
other  revenues  of  the  county.  If  the  whole  of  an  issue  be  refunded  and 
new  bonds  issued  therefor,  then  the  land  within  such  special  tax  districts 
shall  continue  to  be  specially  taxed  for  its  portion  of  the  new  bonds,  equal 
in  amount  to  its  portion  of  the  refunded  issue,  pari  passu  both  as  to  prin- 
cipal and  interest  with  the  taxation  of  the  county  at  large  for  such  bond 
purposes :  Provided,  That,  on  the  funding  of  any  issue  of  bonds  issued  as 
provided  in  section  1972a  hereof,  then,  on  receiving  from  the  county  treas- 
urer of  the  county  a  certificate,  under  the  seal  of  the  county,  signed  by  the 
county  treasurer  and  either  of  the  chairman  or  by  the  other  members  of 
the  board  of  commissioners  that  such  bonds  have  been  actually  funded 
and  retired,  the  special  assessment  made  against  the  land  within  the  spe- 
cial tax  districts  created  for  such  bond  issue  as  provided  in  section  1972g 
shall  be  cancelled,  vacated  and  annulled  and  a  new  special  levy  of  the  same 
amount  shall  be  assessed  against  the  land  in  such  special  tax  districts  in 
respect  to  the  new  or  refunding  bonds.     ['11,  c.  182,  subd.  1972j,  p.  596.] 

Hist.      R.    C.    §  1972j,    enacted    '11,    c.    182,    subd. 
1972J,   p.    596. 

§  1972k.      Liability   of  special   tax   districts   for   general   taxes.      All 

land  within  such  special  tax  districts  shall  also  be  subject  to  the  same  taxa- 
tion at  the  same  rate  as  other  property  in  the  county  for  the  purpose  of 
meeting  the  principal  and  interest  requirements  of  that  portion  of  such 
bond  issue  which  is  not  charged  against  adjoining  property  but  is  paid  by 
the  county  as  a  whole;  it  being  the  intent  of  this  article  that  all  bonds 
issued  by  a  county  as  provided  in  section  1972a  hereof,  shall,  as  to  a  spe- 
cified portion  of  the  indebtedness  thereby  created,  not  exceeding  50  per 
cent,  be  met  and  paid  by  special  taxation  upon  the  land  adjoining  the  roads 
built  with  the  proceeds  of  such  bonds,  not  exceeding  a  specified  sum  per 
acre,  and  as  to  the  remaining  portion  thereof,  shall  be  met  and  paid  by 
taxation  of  all  property  in  the  county,  including  the  property  within  such 
special  tax  districts,  and  including  all  property  within  any  incorporated 
cities,  whether  incorporated  under  general  or  special  act,  towns  and  vil- 
lages included  within  the  limits  of  such  county.  ['11,  c.  182,  subd.  1972k, 
p.  597.] 

Hist.      R.    C.    §  1972k,    enacted    '11,    c.    182,    subd. 
1972k,    p.   597. 
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CHAPTER  140. 
COUNTY  OFFICERS. 

ARTICLE  1. 
GENERAL  PROVISIONS. 

Cross    ref .      Provisions    applicable    to   all    officers :      Title  III,    §    250    et  seq. 

§  1973.      County  officers  enumerated.      The  officers  of  a  county  are: 

1.  A  sheriff. 

2.  A  clerk  of  the  district  court,  who  shall  be  ex  officio  auditor  and 
recorder,  and  ex  officio  clerk  of  the  board  of  county  commissioners. 

3.  An  assessor. 

4.  A  probate  judge. 

5.  A  prosecuting  attorney. 

6.  A  county  treasurer,  who  shall  be  ex  officio  public  administrator  and 
ex  officio  tax  collector. 

7.  A  county  superintendent  of  public  instruction. 

8.  A  surveyor. 

9.  A  coroner. 

10.     Three  members  of  the  board  of  county  commissioners. 

Hist.      R.    S.    §2150;   am.    §1973;   reference  to   ex  Cross    ref.      County    officers    enumerated:      Const, 

officio    tax    collector    transferred    from    assessor    to  XVIII,   6. 

treasurer,  to  conform  to  am    to  Const  XVIII,  6,  '12,  Liability:      County   officers   are   responsible   to  the 

S.  J.  R.   1,  P.  53;    13,  am.  No.  II,    Id,  p.  b77.  state    and  county  for   performance   of   official   duties 

Comp.  leg. — Cal.     See  Pol.  C  1872,  §4103;  Kerr's  but  beyond  this  their  liability  can  not  be  extended. 

C  ib.  Youmans  v.   Thornton    (1917)    31   I.  — ,   168  P.   1141. 

§  1974.  Precinct  officers.  The  officers  of  precincts  are  two  justices 
of  the  peace,  one  constable,  and  such  other  inferior  and  subordinate  officers 
as  are  provided  for  elsewhere  in  this  code  or  by  the  board  of  commis- 
sioners.    [R.  S.  §  1813.] 

Hist.      R.    S.    §  1813,   reenacted   R.    C    §  1974.  Cited:     S.  v.  Vineyard   (1903)  9  I.  134,  72  P.  824; 

Comp.   leg.— Cal.      Similar:     Pol.   C.    1872,    §4104;        Johnston   v.   Savidge    (1905)    11   I.    204,   81   P.   616. 
Kerr's  C.  ib. 

§  1975.  Appointment  of  deputies.  Every  county  officer  except  pro- 
bate judge,  commissioner,  and  coroner,  may  appoint  as  many  deputies  as 
may  be  necessary  for  the  prompt  and  faithful  discharge  of  the  duties  of 
his  office :  Provided,  That  no  deputy  appointed  by  a  county  school  super- 
intendent shall  exercise  the  duties  of  such  office  except  during  the  period 
when  said  superintendent  may  be  absent  from  his  county.  ['88-89,  p.  13, 
§  1,  subd.  1815.] 

Hist.      R.    S.    §  1815  ;   am.    '88-89,    p.    13,   reenacted  from  the  payment  of  salaries  to  deputies  other  than 

R.   C   §  1975.  those  appointed  by  the  sheriff,  auditor,  recorder  and 

Comp.  leg. Cal.     See  Pol.  C   1872,  §  4112  ;  Kerr's  clerk  when  such  appointment  is  authorized,  and  the 

q     ik               "  salaries    of    the    deputies    are    fixed    by    the    county 

'  ,      _.  .      ,   ,  ,    „.  .,        e  0„9         commissioners.      Taylor    v.    Canyon    Co.    (1900)    7    I. 

Cross  ref.     Deputies  to  take  and  file  oaths:   §  273.         j^     gj^    p     591 

Appointment    of    deputy    recorders    for    mining    dis-  ' 

tricts:      §3215.  Deputy    prosecuting    attorney:       This    section    au- 

...          '            '      „.              _,.  .           ,_.           ,    ,,  thorizes  a  prosecuting  attorney  to  appoint  a  deputy. 

Discretion   of  officer:     This  section  of   the  statute  O     A    G     '15-16     p     32 

evidently   places  the    question   as   to  whether  one   or  Deputy  sheriff:    "Deputy  sheriff  appointed  without 

more    deputies    are    required    to    properly    discharge  Huthority    of    board    of    county    commissioners    must 

the  duties  of  the  office  wholly  within  the  discretion  show   emergency   before   county  is   liable   for   salary, 

of    the    officer    making    the    appointment.      Campbell  Lansdon  v.  Wash.  Co.   (1909)    16  I.  618,   102  P.   344: 

v.   Comrs  of  Canyon  Co.    (1896)    5  I.  53,   46  P.   1022.  Roberts   v.    Comrs.    of    Custer   Co.    (1909)    17    I.    379, 

Effect  of  constitution:     Const.  XVIII,  6,   does  not  105   P.    797. 
repeal    this    section,    but  merely   relieves   the    county 

§1976.  Same:  During  absence  of  officers.  Any  county  officer  who 
may  be  granted  leave  of  absence  from  the  county  wherein  he  resides  and 
holds  office,  is  required  to  appoint  a  good  and  sufficient  deputy  to  act  for 
him  and  in  his  place  while  absent.     [R.  S.  §  1816.] 

Hist.       (See    '75,    p.    822,    §  1)     R.    S.    §  1816,    re-  Cross   ref.      Leave   of   absence   to   officers:      %  1922. 

enacted   R.   C.   §  1976.  Cited:      Taylor    v.    Canyon    Co.     (1900)    7    I.    171, 

Comp.  leg.— Cal.     Different:     Pol.  C.  1872,  §4112;  61   P.   521. 
Kerr's   C.    ib. 
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§  1977.  Same:  Failure  to  appoint  deputy.  Should  any  county  of- 
ficer who  is  granted  leave  of  absence  fail  to  appoint  a  deputy  as  required 
by  this  chapter,  the  act  granting  such  leave  of  absence  is  null  and  void  and 
the  office  vacant,  and  the  vacancy  must  be  filled  by  the  board  of  county 
commissioners  of  the  county.     [R.  S.  §  1817.] 

Hist.     '75,  p.  822,  §2;  am.  R.  S.  §1817,  reenacted  Cited:      Taylor    v.    Canyon    Co.     (1900)    7    I.    171, 

R.   C.    §  1977.  61   P.  521. 

§  1978.  Designation  of  senior  deputy.  When  a  county  officer  has 
more  than  one  deputy  he  must  designate  one,  by  indorsement  upon  his  ap- 
pointment, as  senior  deputy,  and  in  case  of  a  vacancy  in  the  office,  by  death, 
resignation,  or  otherwise,  or  of  the  officer's  absence,  or  inability  to  perform 
the  duties  of  his  office,  such  deputy  must  continue  to  perform  the  duties 
of  the  office  during  such  vacancy,  absence  or  inability.     [R.  S.  §  1818.] 

Hist.     R.  S.   §  1818,  reenacted  R.  C.   §  1978. 
Cited:      Taylor    v.    Canyon    Co.    (1900)    7    I.    171, 
61  P.   521. 

§  1979.  Appointment  to  be  in  writing  and  filed.  The  appointment 
of  deputies  and  subordinate  officers  must  be  made  in  writing,  and  filed  in 
the  office  of  the  county  recorder.     [R.  S.  §  1819.] 

Hist.      (See    '75,    p.    543,    §14;    also    p.    556,    §6)  Cited:      Taylor    v.    Canyon    Co.    (1900)    7    I.    171, 

R.   S.   §  1819,   reenacted   R.   C.   §  1979.  61   P.   521. 

Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §4113; 
Kerr's   C.    ib. 

§  1980.  Use  of  official  name  includes  deputies.  Whenever  the  offi- 
cial name  of  any  principal  officer  is  used  in  any  law  conferring  power,  or 
imposing  duties  or  liabilities,  it  includes  his  deputies.     [R.  C.  §  1980.] 

Hist.     R.   S.  §1820;  am.  R.  C  §1980.  Cited:      Taylor    v.    Canyon    Co.    (1900)    7    I.    171, 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4114;        61   p-   521- 
Kerr's   C.   ib. 

§  1981.  Offices  to  be  kept  at  the  county  seat.  Sheriffs,  recorders, 
treasurers,  assessors,  and  prosecuting  attorneys  must  have  their  offices  at 
the  county  seat,  and  keep  them  open  for  the  transaction  of  business  from  9 
o'clock  a.  m.  till  5  o'clock  p.  m.,  every  day  in  the  year  except  holidays.  The 
probate  judge  must  have  an  office  at  the  county  seat,  and  must  establish 
such  rules  and  hours  for  official  business  as  may  be  necessary  for  the  dis- 
patch thereof.    [R.  C.  §  1981.] 

Hist.       (See    '64,    p.    475,    §§  lp,    63,    125)     R.    S.  Cross   ref.     County   superintendents  to  keep   office 

§  1822;   am.   R.   C   §  1981.  at    county    seat,    and    designate    certain    office    days: 

Comp.    leg.— Cal.      Pol.    C    1872,    §  4116  ;    as    am.        38 :48- 
Kerr's  C.  ib. 

§  1982.  Bond  liable  for  penalties.  Whenever,  except  in  criminal 
prosecutions,  any  special  penalty,  forfeiture  or  liability  is  imposed  on  any 
officer  for  nonperformance  or  malperformance  of  official  duty,  the  liability 
therefor  attaches  to  the  official  bond  of  such  officer  and  to  the  principal 
and  sureties  thereon.     [R.  S.  §  1823.] 

Hist.     R.   S.    §  1823,  reenacted  R.  C  §  1982. 
Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §4117; 
Kerr's  C.  ib. 

§  1983.  Officers  may  administer  oaths.  Every  county  officer  and 
every  justice  of  the  peace  may  administer  and  certify  oaths.  [R.  S.  §  1824.] 

Hist.     R.  S.  §1824,  reenacted  R.  C   §1983.  Construed    with    §6055:      §6055    is    not   exclusive 

Comp.   leg.— Cal.     Similar:     Pol.   C.   1872,    §4118;        °f , a,  1jmit.atio"  Ou^on    thi?   section.      The  oaths   pro- 

Kerr's  C.   ib.      S.    v.   Jones    (1916)    28  I.   428,   154  P.        vided  for  in   §  1983  may  be  used   in   any  proceeding 


378. 


or  before  any  officer.     S.  v.  Jones   (1916)    28  I.  428, 
154  P.  378. 


§  1984.  Residence  of  officers.  The  following  officers  must  reside  at 
the  county  seats  of  their  respective  counties :  The  probate  judge,  the  sheriff, 
the  assessor,  the  prosecuting  attorney,  the  recorder,  and  the  county  super- 
intendent of  public  instruction. 

Hist.      R.    S.    §  1825,   modified  by    '99,   p.   306,    §  1  ;  Comp.    leg. — Cal.      Similar   with    additional    provi- 

compiled  and  reenacted  R.   C  §1984;  "county  seat"        sions:     Pol.   C   1872,   §4119;  Kerr's  C   ib. 
pluralized. 
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§  1985.  Absence  of  officers  from  the  state.  No  county  officer  must 
absent  himself  from  the  state  for  more  than  20  days  unless  with  the  con- 
sent of  the  board  of  county  commissioners.     ['97,  p.  15,  §  1.] 

Hist.     R.  S.  §  1826  ;  am.  '97,  p.  15,  §  1,  reenacted  Cross   ref.     Leave   of   absence   granted   by  county 

'99,   p.   13,   §  2,  reenacted  R.    C.   §  1985.  commissioners :     §  1922. 

Comp.    leg.— Cal.      See    Pol.    C.    1872,    §  4120 ;    as 
am.   Kerr's  C.  ib. 

§  1986.  Certain  officers  not  to  practice  law.  Sheriffs,  clerks  of 
courts  and  their  deputies,  and  constables,  are  prohibited  from  practicing 
law  or  acting  as  attorneys  or  counselors  at  law,  or  having  as  a  partner  a 
lawyer  or  any  one  who  acts  as  such.     [R.  S.  §  1827.] 

Hist.     R.   S.  §  1827,   reenacted  R.  C.   §  1986. 

Comp.    leg.— Cal.      Pol.    C.    1872,    §  4121 ;    Kerr's 
C.  ib. 

§  1987.  Bonds  of  officers:  Amount  of  penalty.  County,  district 
and  precinct  officers  must  execute  official  bonds  in  the  following  amounts : 

1.  County  commissioners  each  in  the  sum  of  $5000. 

2.  Probate  judges  each  in  the  sum  of  $5000. 

3.  County  treasurers  each  in  double  the  probable  amount  of  money 
that  may  at  any  time  come  into  his  hands  as  such  treasurer,  to  be  fixed  by 
the  board  of  county  commissioners,  but  in  no  case  to  be  less  than  $10,000. 

4.  Sheriffs  each  in  the  sum  of  $10,000. 

5.  Clerks  of  the  district  court  each  in  the  penal  sum  of  $5000,  with 
two  sufficient  sureties,  to  be  approved  by  the  judge  of  the  district,  condi- 
tioned that  he  will  faithfully  perform  the  duties  of  his  office  and  at  all 
times  account  for  and  pay  over  all  moneys  in  his  hands  as  clerk ;  and  the 
penalty  of  such  bond  may  at  any  time  be  increased  by  the  judge  of  the 
district.    The  clerk  may  require  a  bond  from  any  deputy. 

6.  County  recorders  each  in  the  sum  of  not  less  than  $5000  nor  more 
than  $20,000,  to  be  fixed  by  the  board  of  county  commissioners,  and  to 
cover  his  duties  and  liabilities  as  recorder,  auditor  and  clerk  of  the  board 
of  county  commissioners. 

7.  Assessors  each  in  the  sum  of  $5000. 

8.  Tax  collectors  each  in  the  sum  of  not  less  than  $5000  nor  more  than 
$50,000,  to  be  fixed  by  the  board  of  county  commissioners. 

9.  Prosecuting  attorneys  each  in  the  sum  of  $2000. 

10.  County  superintendents  of  public  instruction  each  in  the  sum  of 
$2000. 

11.  County  surveyors  each  in  the  sum  of  $2000,  and  with  at  least  two 
sureties  for  the  faithful  and  impartial  performance  of  his  duties. 

12.  Coroners  each  in  the  sum  of  $1000. 

13.  Public  administrators  each  in  the  sum  of  $2000. 

14.  Justices  of  the  peace  and  constables,  each  in  the  sum  of  not  less 
than  $500  nor  more  than  $1000.     [R.  C.  §  1987.] 

Hist.     R.   S.   §  1828  ;   am.   R.   C.   §  1987. 
Cross   ref.     General    provisions  relating   to   official 
bonds:     §  282  et  seq. 

§  1988.  Same:  Amounts  not  fixed.  When  the  amount  of  the  bond 
to  be  given  by  any  county,  district  or  precinct  officer  is  not  fixed  by  law 
the  amount  must  be  fixed  by  the  board  of  commissioners.     [R.  S.  §  1829.] 

Hist.     R.   S.   §  1829,   reenacted  R.  C.  §  1988. 
Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,    §4123; 
Kerr's  C  ib. 

§  1988a.      Limitation  on  approval  of  claims  in  excess  of  levies.      All 

county,  town,  municipal,  road  and  school  district  officials  who  issue  orders 
or  warrants  or  approve  bills  or  order  county  warrants  to  be  drawn  in  ex- 
cess of  the  levies  made  for  the  different  county,  town,  municipal,  road  or 
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school  district  funds  shall  be  liable,  both  personally  and  on  their  official 
bond  for  the  payment  of  any  such  excess.     ['15,  c.  116,  p.  262.] 

Hist.     '15,  c.   116,   p.   262. 

ARTICLE   2. 
PROBATE  JUDGE. 

§  1989.      Duties  of  probate  judge.      The  probate  judge  must: 

1.  Perform  the  duties  of  a  magistrate. 

2.  Hold  probate  courts. 

3.  Take  and  certify  acknowledgements  to  the  execution  of  instruments 
in  writing,  and  grant  certificates  to  the  official  character  of  the  county 
officers. 

4.  Perform  such  other  duties  as  are  prescribed  in  any  of  the  laws  of 
this  state.     [R.  S.  §  1835.] 

Hist.     R.   S.   §  1835,  reenacted  R.   C  §  1989.  Cross  ref.     See  Index  under  "Probate  Judge." 

Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,   §4134; 
superior  court  system   as  am.   Kerr's  C.  ib. 

§  1990.  Office  to  be  provided.  It  shall  be  the  duty  of  the  board  of 
county  commissioners  of  the  different  counties  of  the  state,  when  the 
county  owns  a  fireproof  building,  to  provide  an  office  in  said  building  for 
the  uses  of  the  probate  judge  and  for  the  safe  keeping  and  protection  of 
all  probate  records.     [R.  S.  §  1836.] 

Hist.     R.  S.   §  1836,   reenacted  R.  C.    §  1990. 

ARTICLE    3 
COUNTY  TREASURER  AND  TAX  COLLECTOR. 

Funds  of  irrigation  district:     The  provisions  of    this    article    do    not    apply    to    the    deposit    of 
irrigation  district  funds  by  its  treasurer.     Re  Bk.  of  Nampa   (1916)   29  I.  166,   157  P.  1117. 

§  1991.      Duties  of  county  treasurer.      The  county  treasurer  must: 

1.  Receive  all  moneys  belonging  to  the  county,  and  all  other  moneys 
by  law  directed  to  be  paid  to  him,  safely  keep  the  same,  and  apply  and  pay 
them  out,  rendering  account  thereof  as  required  by  law. 

2.  File  and  keep  the  certificates  of  the  auditor  delivered  to  him  when 
moneys  are  paid  into  the  treasury. 

3.  Keep  an  account  of  the  receipt  and  expenditure  of  all  such  moneys, 
in  books  provided  for  the  purpose ;  in  which  must  be  entered  the  amount, 
the  time  when,  from  whom,  and  on  what  account  all  moneys  were  received 
by  him;  the  amount,  time  when,  to  whom,  and  on  what  account  all  dis- 
bursements were  made  by  him. 

4.  So  keep  his  books  that  the  amounts  received  and  paid  out  on  ac- 
count of  separate  funds  or  specific  appropriations  are  exhibited  in  separate 
and  distinct  accounts,  and  the  whole  receipts  and  expenditures  shown  in 
one  general  or  cash  account. 

5.  Enter  no  moneys  received  for  the  current  year  on  his  account  with 
the  county  for  the  past  fiscal  year,  until  after  his  annual  settlement  for  the 
past  year  has  been  made  with  the  county  auditor. 

6.  Disburse  the  county  moneys  only  on  county  warrants  issued  by  the 
county  auditor,  based  on  orders  of  the  board  of  commissioners  or  as  other- 
wise provided  by  law.     [R.  S.  §  1840.] 

Hist.      (See    '64,    p.    475,    §§111-12)    R.    S.    §1840,  Comp.   leg.— Cal.     Similar:      Pol.    C.    1872,    §  4144  ; 

reenacted    R.    C    §  1991,    reenacted    '13,    c.    128,    §  1,  Kerr's   C    ib. 

p.  475;  amendatory  matter  in  latter  act  transferred  Cross   ref       gee   Index  under   "County  Treasurer." 
to   §  1991a. 

§  1991a.  Ex  officio  tax  collector.  The  county  treasurer  is  ex  officio 
tax  collector.  His  duties  in  relation  to  the  collection  of  revenue  are  pre- 
scribed in  Title  XXVI  relating  to  the  revenue. 
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Hist.     Compiled  from   '13,  c.   128,   §  1,  p.  475,   and  vides  for,  and  adds  nothing  whatever  to  the  amend- 

R.   C.   §  2079.  ment,    and    provides    no   rules   or   means   other   than 

Cross   ref.     See  Index  under  "Tax  Collector."  the    amendment    itself    provides    for,    with    reference 

to   the  transfer   of   the  ex   officio  duties   of  tax   col- 

Section    a    restatement    of    constitution:      The    act  ifcCtor  from  assessor  to  county  treasurer.  It  amounts 

upon   which  this  section  is  based  is  simply  a  declar-  to    and   is    in   fact    an    approvai    of   the   amendment, 

^tion    of   the    legislature    for    the    performance    of    a  deary  v.   Kincaid   (1913)    23  I.   789,    131  P.   1117. 
duty  which  the  amendment  to  Const.  XVIII,  6,  pro- 

§  1992.  Receipt  of  money.  He  must  receive  no  money  into  the  treas- 
ury unless  accompanied  by  the  certificate  of  the  auditor.     [R.  S.  §  1841.] 

Hist.     R.  S.  §  1841,  reenacted  R.  C.   §  1992. 

Comp.  leg. — Cal.  Same  with  additional  provisions : 
Pol.   C.    1872,   §4145;   Kerr's  C.   ib. 

§  1993.  Treasurer  must  receipt  for  money.  When  any  money  is 
paid  to  the  county  treasurer  he  must  give  to  the  person  paying  the  same 
a  receipt  therefor,  which  must  forthwith  be  deposited  with  the  county 
auditor,  who  must  charge  the  treasurer  therewith  and  give  the  person 
paying  the  same  a  receipt.     [R.  S.  §  1842.] 

Hist.      (See    '64,    p.    475,    §  113)    R.    S.    §  1842,    re-  tax    collector's    accounts    with    the    county,    is    insuf- 

enacted  R.  C.   §  1993.  ficient    where    it    merely    alleges    that    the    tax    col- 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4146;  lector  had  delivered  to  the  treasurer  certain   worth- 

Kerr's  C    ib  'ess    cbecks   on    an    insolvent   bank,    and  fails   to   al- 

*                 _             .             .              ...  lege  that  the  treasurer  gave  any  receipt  to  the  col- 

Action  on  bond:     Complaint:     A  complaint  in  an  lector    for    the    checks.       Bingham     Co.    v.    Woodin 

action  on  the  county  treasurers  bond  for  negligent-  (1898)    6   I     284     55   P     662 
ly    receiving    worthless   checks    in    settlement   of   the 

§  1994.  Redemption  of  warrants.  When  a  warrant  is  presented  for 
payment,  if  there  is  money  in  the  treasury  for  that  purpose,  he  must  pay 
the  same,  and  write  on  the  face  thereof  "paid,"  the  date  of  payment,  and 
sign  his  name  thereto.     [R.  S.  §  1843.] 

Hist.      (See    '64,    p.    475,    §  115)    R.    S.    §  1843,    re-  issues    checks    thereon    in    payment    of    outstanding 

enacted   R.  C.    §  1994.  warrants,   which  checks   are  not  paid,   does  not  dis- 

Comp.    leg. Cal.      Same:      Pol.    C.    1872,    §4147;  charge  the  indebtedness  of  the  county  evidenced  by 

Kerr's  C.  ib.  the   warrants,  and  the  holders  of  the  warrants  may 

„  .    I        .      .         .  ,  recover    the    money    due    thereon    from    the    county. 

Payment   by   check:      A  county   treasurer  who  de-  Green   v    Custer  Co     (1902)    8  L  72i,   71  P.  115. 
posits    the    public    funds    in    an    insolvent   bank    and 

§  1995.  Warrants  not  paid  for  want  of  funds.  When  any  warrant 
is  presented  to  the  treasurer  for  payment  and  the  same  is  not  paid  for 
want  of  funds,  the  treasurer  must  indorse  thereon  "Not  paid  for  want  of 
funds/'  annexing  the  date  of  presentation  and  sign  his  name  thereto ;  and 
from  that  time  until  paid  the  warrant  bears  7  per  cent  per  annum  interest. 
[R.  S.  §  1844.] 

Hist.      (See   *64,    p.    475,    §116)    R.    S.    §1844,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4148; 

enacted  R.  C.   §  1995.  Kerr's   C.   ib. 

§  1996.  County  warrant  bulletin.  The  county  treasurer  shall  pro- 
vide himself,  at  the  expense  of  the  county,  with  a  bulletin  board,  to  be  not 
less  than  20  inches  wide  and  30  inches  long,  to  be  painted  black  and  across 
the  top  of  which  shall  be  painted,  in  white  block  letters,  not  less  than  2 
inches  high,  the  words  "County  Warrant  Bulletin."  It  shall  be  the  duty 
of  the  said  treasurer  to  keep  such  bulletin  conspicuously,  securely  and  per- 
manently in  place  at  the  front  door  of  his  office,  and  thereupon  to  post,  in 
a  manner  which  will  insure  continuous  notice  for  not  less  than  60  days, 
all  notices  issued  by  him,  whether  written  or  printed,  calling  for  the  pre- 
sentation of  county  warrants  for  payment.      ['99,  p.  434,  §  1.] 

Hist.      '99,   p.   434,    §  1,  reenacted  R.  C.   §  1996.  simply  acts  as  a  trustee  and  in  behalf  of  the  school 

School    warrants:      School    warrants,    although    in  district,    and    the    funds    of    said    school    district    so 

a  sense  county  warrants,   are  not  such  county  war-  held    bv    the    county    as    trustee    are    not    in    reality 

rants  as  would  require  advertisement  under  §§  1996-  county  funds.     O.  A.  G.  '11-12,  p.  53. 
9.      In    the    matter    of    school    warrants    the    county 

§  1997.  Notice  of  payment  of  warrants.  Whenever  there  is  an 
amount  to  the  credit  of  any  county  fund,  as  shown  by  the  books  of  the 
county  treasurer,  sufficient  to  pay  the  warrant  or  warrants  next  entitled 
to  payment  therefrom,  the  county  treasurer  shall  immediately  post  at  the 
door  of  his  office,  as  provided  in  the  preceding  section,  a  notice  that  such 
warrant  or  warrants  will  be  paid  on  presentation,  stating  therein  the  num- 
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ber  and  series  of  any  such  warrants  and  the  fund  or  funds  upon  which 
drawn.     ['99,  p.  434,  §  2.] 

Hist.     '99,  p.  434.  §  2,  reenacted  R.  C.   §  1997.  .    ' 

§  1998.  Same:  Publication  of  notice.  On  the  first  Monday  of  each 
month,  if  there  is  a  sufficient  amount  to  the  credit  of  any  county  fund  or 
funds  to  pay  the  warrant  or  warrants,  next  entitled  to  be  paid  therefrom, 
and  whenever  it  shall  appear  from  the  books  of  the  county  treasurer  that 
there  is  to  the  credit  of  any  county  fund  or  funds  against  which  there 
are  outstanding  warrants  unpaid,  the  sum  of  $1000,  available  for  the  pay- 
ment of  said  warrants,  the  said  treasurer  shall  cause  to  be  published  in 
the  manner  and  form  required  by  law,  notice  that  the  warrant  or  warrants 
next  entitled  to  be  paid  therefrom  will  be  paid  upon  presentation.  All 
warrants  which  have  theretofore  been  called  by  posting,  as  provided  in 
section  1997  of  these  codes,  and  which  remain  unpaid  at  the  time  of  pub- 
lishing such  notice,  shall  be  included  in  such  published  notice ;  and  10  days 
after  the  publication  the  interest  thereon  shall  cease.  ['09,  p.  332,  S.  B.  118.] 

Hist.      '99,    p.    434,    §  3,    reenacted    R.    C.    §  1998  ; 
am.    '09,    p.    332,    S.    B.    118. 

§  1999.  Penalty  for  paying  unnecessary  interest.  For  all  sums 
which  are  paid  by  the  county  treasurer  as  interest  upon  any  warrant  or 
warrants,  after  the  earliest  date  at  which  there  were  sufficient  funds  with 
which  to  have  called  and  paid  the  same,  such  officer  shall  be  liable  upon 
his  official  bond;  and  for  the  wilful  violation  of  any  of  the  provisions  of 
this  and  the  three  preceding  sections,  the  said  treasurer  shall  be  deemed 
guilty  of  neglect  to  perform  the  official  duties  pertaining  to  his  office,  and 
shall  be  removed  therefrom  as  provided  by  law.     ['99,  p.  434,  §  4.] 

Hist.     '99,  p.   434,   §  4,  reenacted  R.   C.   §  1999. 

§  2000.  Interest  noted  on  warrant.  When  the  treasurer  pays  any 
warrant  on  which  any  interest  is  due,  he  must  note  on  the  warrant  the 
amount  of  interest  paid  thereon  and  enter  on  his  account  the  amount  of 
such  interest  distinct  from  the  principal.     [R.  S.  §  1849.] 

Hist.      (See    '64,    p.    475,    §118)    R.    S.    §1849.    re-  Corap.    leg.— Cal.      Same:      Pol.    C.    1872,    §4153; 

enacted   R.   C.   §  2000.  Kerr's  C.   ib. 

§  2001.      Monthly   settlements   and    statements:    Annual  settlement. 

The  treasurer  must  settle  his  accounts  relating  to  the  collection,  care  and 
disbursement  of  public  revenue,  of  whatsoever  nature  and  kind,  with  the 
auditor,  on  the  first  Monday  of  each  month.  For  the  purpose  of  making 
such  settlement,  he  must  make  out  a  statement  under  oath,  of  the  amount 
of  money  or  other  property  received  prior  to  the  period  of  such  settlement, 
the  sources  whence  the  same  was  derived,  the  amount  of  payments  or 
disbursements,  and  to  whom,  with  the  amount  remaining  on  hand.  He 
must  in  such  settlements,  deposit  all  warrants  redeemed  by  him  and  take 
the  auditor's  receipt  therefor.  He  must  also  make  a  full  settlement  of  all 
accounts  with  the  auditor  annually  on  the  first  Tuesday  after  the  first 
Monday  of  January,  in  the  presence  of  the  commissioners,  who  have  a 
supervisory  control  thereof.     [R.  C.  §  2001.] 

Hist.     R.  S.  §1850,  modified  by  '01,  p.  233,   §174,  Comp.   leg.— Cal.      Similar:     Pol.    C.    1872,    §4154; 

compiled  and  reenacted  R.   C.   §  2001.  Kerr's    C.    ib. 

§  2002.  Quarterly  report.  Each  county  treasurer  must  make  a  de- 
tailed report  at  every  regular  meeting  of  the  board  of  commissioners  of 
his  county,  of  all  moneys  received  by  him  and  the  disbursement  thereof, 
and  of  all  debts  due  to  and  from  the  county,  and  of  all  other  proceedings 
in  his  office,  so  that  the  receipts  into  the  treasury  and  the  amount  of  dis- 
bursements, together  with  the  debts  due  to  and  from  the  county  may 
clearly  and  distinctly  appear.     [R.  S.  §  1851.] 

Hist.     R.  S.  §  1851,  reenacted  R.  C.  §  2002. 
Comp.   leg.— Cal.     Similar:     Pol.   C.   1872,   §4155; 
Kerr's  C.  ib. 
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§  2003.  Neglect  to  settle  or  report.  If  any  county  treasurer  neg- 
lects or  refuses  to  settle  or  report  as  required  in  the  two  preceding  sec- 
tions, he  forfeits  and  must  pay  to  the  county  the  sum  of  $500  for  every 
such  neglect  or  refusal,  and  the  board  of  commissioners  must  institute 
suits  for  the  recovery  thereof.     [R.  S.  §  1852.] 

Hist.     R.    S.   §  1852,   reenacted  R.  C.  §  2003. 

Comp.   leg.— Cal.      Similar:      Pol.   C.   1872,   §4156; 
Kerr's   C.    ib. 

§  2004.      Action    against    defaulting    prosecuting    attorney.      If    the 

prosecuting  attorney  refuses  or  neglects  to  account  for  and  pay  over 
money  received  by  him  as  required  by  law,  the  county  treasurer  must 
bring  an  action  against  him  for  the  recovery  thereof  in  the  name  of  the 
county,  and  may  recover,  in  such  action,  in  addition  to  the  amount  so 
received,  50  per  cent  thereon  by  way  of  damages.     [R.  C.  §  2004.] 

Hist.      R.    S.    §  1853  ;   am.    R.    C.   §  2004. 
Comp.   leg.— Cal.     Similar:     Pol.  C.   1872,   §4157; 
Kerr's   C.    ib. 

§  2005.  Action  against  coroner  or  justice.  If  the  coroner,  or  any 
justice  of  the  peace  acting  as  coroner,  fails  to  deliver  to  the  treasurer 
within  30  days  after  any  inquest  upon  a  dead  body,  all  money  and  prop- 
erty found  upon  such  body,  unless  claimed  in  the  meantime  by  the  legal 
representative  of  the  decedent  as  required  by  law,  the  treasurer  must 
proceed  against  the  coroner,  or  justice  acting  as  coroner,  to  recover  the 
same  by  civil  action  in  the  name  of  the  county.     [R.  S.  §  1854.] 

Hist.      (See    '64,    p.    475,    §145)    R.    S.    §1854,    re-  Comp.   leg.— Cal.      Similar:     Pol.   C.   1872,    §4158; 

enacted    R.    C.    §  2005.  Kerr's   C.    ib. 

§  2006.      Disposal  of  money  or  property  found  on  dead  body.      The 

treasurer,  upon  receiving  from  the  coroner  or,  justice  acting  as  coroner 
money  found  on  a  dead  body,  must  place  it  to  the  credit  of  the  county. 
On  receiving  other  property  in  like  manner  he  must,  within  30  days,  sell 
it  at  public  auction  upon  reasonable  public  notice,  and  must  in  like  man- 
ner place  the  proceeds  to  the  credit  of  the  county.     [R.  S.  §  1855.] 

Hist.      (See    '64,    p.    475,    §146)    R.    S.    §1855,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4159; 

enacted   R.    C.    §  2006.  Kerr's    C.    ib. 

§  2007.  Same:  Demand  by  legal  representatives.  If  the  money 
in  the  treasury  is  demanded  within  six  years  by  the  legal  representatives 
of  the  decedent,  the  treasurer  must  pay  it  to  them,  after  deducting  the 
fees  and  expenses  of  the  coroner  and  of  the  county  in  relation  to  the 
matter ;  or  the  same  may  be  so  paid  at  any  time  thereafter  upon  the  order 
of  the  board  of  commissioners.     [R.  S.  §  1856.] 

Hist.      (See    '64,    p.    475,    §147)    R.    S.    §1856,    re-  Comp.  leg.— Cal.      Similar:      Pol.   C.    1872,    §4160; 

enacted    R.    C.    §  2007.  Kerr's    C.    ib. 

§  2008.  Custody  of  county  money.  The  county  treasurer  must  keep 
all  moneys  belonging  to  this  state  or  to  any  county  of  this  state  in  his  own 
possession  until  disbursed  according  to  law.  He  must  not  place  the  same 
in  the  possession  of  any  person  to  be  used  for  any  purpose;  nor  must  he 
loan  or  in  any  manner  use  or  permit  any  person  to  use  the  same,  except 
as  provided  by  law ;  but  nothing  in  this  section  prohibits  him  from  making- 
special  deposits  for  the  safe  keeping  of  the  public  moneys.     [R.  S.  §  1857.] 

Hist.     R.    S.   §  1857,  reenacted  R.   C.   §  2008.  to  the  county.     Bingham  Co.  v.  Woodin    (1898)    6   I. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4161;  284«    55   P-   662- 

Kerr's   C.    ib.  Agent  of  county:     A  county  treasurer  is  agent  of 

x  .   . .,  "      ,                     ,     ,                     m,                   ,    ,,  the  county,  and,  where  he  deposits  money  in  a  bank 

Liability    for    general    deposits:      The    act    of    the  which    thereafter    becomes   insolvent   and   his    checks 

county   treasurer    in    depositing   county    money   in    a  thereon    are    not    paid,    the    county   is    liable    for    his 

bank   on    general    deposit   does   not  afford   an   action  wrongful  acts.     Green  v.  Custer  Co.   (1902)   8  I.  721, 

on   his  bond  in  the   absence   of   any  showing  of  loss  71   P.    115. 

§  2009.  Suspension  of  treasurer  pending  action.  Whenever  an  ac- 
tion based  upon  official  misconduct  is  commenced  against  any  county  treas- 
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urer,  the  commissioners  may,  in  their  discretion,  suspend  him  from  office 
until  such  suit  is  determined,  and  may  appoint  some  person  to  fill  the 
vacancy.     [R.  S.  §  1858.] 

Hist.      (See    '64,    p.    475,    §122)    R.    S.    §1858,    re-  Comp.    leg.— Cal.     Similar:     Pol.   C.   1872,    §4162; 

enacted  R.   C.    §  2009.  Kerr's   C.    ib. 

§  2010.  Delivery  of  money  and  papers  after  death.  In  case  of  the 
death  of  any  county  treasurer  his  legal  representatives  must  deliver  up 
all  official  moneys,  books,  accounts,  papers  and  documents  which  come 
into  their  possession.     [R.  C.  §  2010.] 

Hist.      (See  '64,  p.  475,   §123)    R.   S.   §1859,  modi-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4163; 

tied  '99,  p.  405,  compiled  and  reenacted  R.  C.  §  2010.        Kerr's   C.    ib. 

§  2011.  Inspection  of  books.  The  books,  accounts  and  vouchers  of 
the  treasurer  are  at  all  times  subject  to  the  inspection  and  examination 
of  the  board  of  commissioners  and  grand  jury.     [R.  S.  §  I860.] 

Hist.      (See    '64,    p.    475,    §114)    R.    S.    §1860,    re-  Comp.  leg.— Cal.      Similar:      Pol.   C.   1872,   §4164; 

enacted  R.  C.   §  2011.  Kerr's  C.  ib. 

§  2012.  Examination  of  books.  The  treasurer  must  permit  the 
county  commissioners  and  auditor  to  examine  his  books  and  count  the 
monev  in  the  treasury  whenever  they  mav  wish  to  make  an  examination  or 
counting.     [R.  S.  §  1861.] 

Hist.      (See    '64,    p.    475,    §114)    R.    S.    §1861,    re-  Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,   §4165; 

enacted  R.   C.    §  2012.  Kerr's  C.  ib. 

ARTICLE  4. 
COUNTY   DEPOSITARY   LAW. 

Cross  ref.  These  provisions  are  also  made  applicable  to  cities  of  the  first  class:  148:58. 
Somewhat   similar  provisions   are  found  in   the  state  depository   law :     c.   13. 

Funds  of  irrigation  district:  The  provisions  of  this  article  do  not  apply  to  the  deposit  of 
irrigation  district  funds  by  its  treasurer.     Re  Bk.  of  Nampa   (1916)    29  I.   166,    i57  P.   1117. 

§  2013.      Deposit   of  county  funds.     The   county  treasurer  of  each  • 

and  every  county  of  the  state  of  Idaho  shall  deposit,  and  at  all  times  keep 
on  deposit,  for  safe  keeping,  in  the  state,  national  or  private  banks  doing 
business  in  the  county,  of  approved  and  responsible  standing,  the  amount 
of  moneys  in  his  hands  held  by  him  as  such  county  treasurer.  Any  such 
bank,  located  in  the  county,  may  apply  for  the  privilege  of  keeping  on 
deposit  such  moneys  or  some  part  thereof.  All  such  deposits  shall  be 
subject  to  payments  when  demanded  by  the  county  treasurer  on  his  check, 
and  any  bank  receiving  and  holding  any  such  deposit  as  aforesaid,  shall 
be  required  to  pay,  and  shall  pay,  to  the  county,  for  the  privilege  of  holding 
the  same,  not  less  than  2  per  cent  per  annum  upon  the  amount  so  deposited 
as  herein  provided;  subject,  also,  to  such  regulations  as  are  imposed  by 
law  and  the  rules  adopted  by  the  county  treasurer  for  receiving  and  hold- 
ing such  deposits.  The  treasurer  shall  not  give  preference  to  any  one  or 
more  banks  applying  to  be  made  such  depositories,  as  in  this  article  pro- 
vided, in  the  amount  he  may  so  deposit,  but  shall  keep  deposited  with  each 
of  the  said  banks  such  part  of  said  moneys,  so  on  deposit,  as  the  par  value 
of  securities,  or  the  penalty  in  the  bond  furnished  by  said  bank,  is  a  part 
of  the  sum  of  all  of  the  penalties  of  all  the  bonds,  and  the  par  value  of 
all  the  securities,  so  furnished  by  the  banks  so  applying  to  be  made  such 
depositories,  so  that  such  moneys  may  at  all  times  be  deposited  with  said 
banks  pro  rata  as  to  the  penalty  of  the  bond,  or  the  par  value  of  the  securi-  I 

ties  furnished  by  them,  respectively :  Provided,  The  treasurer  shall  not 
have  on  deposit  in  any  bank  at  any  time  more  than  the  par  value  of  the 
securities,  nor  more  than  three-fourths  of  the  amount  of  the  bond  given 
by  said  bank:  Provided  further,  That  where  a  surety  bond  in  some  re- 
sponsible surety  company  shall  be  furnished  to  the  satisfaction  and  ap- 
proval of  the  board  of  county  commissioners,  as  hereinafter  provided,  the 
amount  on  deposit  may  equal,  but  shall  not  exceed.  90  per  cent  of  the 
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penalty  of  the  bond ;  but  in  no  case  shall  the  amount  deposited  by  him  in 
any  bank  exceed  100  per  cent  of  its  paid  up  capital  stock.  The  board  of 
county  commissioners  of  the  several  counties  of  this  state  shall,  at  their 
regular  meeting  in  April,  fix  the  rate  of  interest  to  be  paid  on  such  de- 
posits, which  shall  be  not  less  than  the  rate  hereinbefore,  in  this  section, 
established,  and  which  rates,  when  so  established,  shall  not  be  changed 
for  such  period  of  one  year.     ['07,  p.  328,  §  1.] 

Hist.      '05,    p.    99,    §  1  ;    am.    '07,    p.    328,    §  1,    re-  should    not    fix    this    rate    at    the    January    meeting, 

enacted   R.   C.   §  2013.  The    provision    for    commissioners    to    meet    on    last 

Time  of  fixing  rate  of  interest:     The  provision  in  day  of   APriJ  to  fix  interest  was  made  when  it  was 

the   statute   fixing  the  time  for  the  county  commis-  contemplated   that   the   bill    should   go   into   effect   in 

sioners    to    determine    the    rate    of   interest    is   direc-  June-  and  changing  that  provision  they  did  not  also 

tory    and    its    nonobservance    as    to    time    would    not  change  time  of  fixing  interest  to  make  it  harmonize, 

vitiate   the   law  ;   there  is   no   legal    reason   why   they  "'    ^-    "•     05-06,    p.    _0. 

§  2014.  Premium  to  be  paid  by  banks:  Statements.  The  amount 
to  be  paid  by  any  and  all  banks,  under  the  provision  of  this  article,  for 
the  privilege  of  keeping  such  public  funds  on  deposit,  shall  be  computed 
on  the  average  daily  balance  of  the  public  moneys  kept  on  deposit  there- 
with, and  shall  be  credited  and  paid  to  the  county  quarterly  on  the  1st 
days  of  January,  April,  July  and  October  of  each  year,  and  such  deposi- 
tory shall,  quarterly,  on  the  days  aforesaid,  render  a  statement,  in  dupli- 
cate, to  the  treasurer  and  auditor,  showing  the  amounts  so  credited.  The 
treasurer  shall  require,  and  it  is  hereby  made  the  duty  of  every  such 
depository  to  keep,  accurate  accounts  of  all  such  moneys  deposited  with  it, 
showing  the  amount  deposited  and  when  deposited,  and  to  render,  at  the 
beginning  of  each  and  every  month,  to  the  treasurer  and  auditor  a  state- 
ment, in  duplicate,  showing  the  daily  balance  of  the  county  moneys  held 
by  it  during  the  month  next  preceding,  and  the  interest  thereon;  and  all 
sums  paid  to  the  county  for  the  privilege  of  keeping  said  moneys  on  de- 
posit as  aforesaid,  shall  be  credited  by  the  treasurer  to  the  account  of  the 
current  expense  fund.  The  treasurer  shall  not  make  such  deposits  in  any 
bank  or  banks  other  than  those  which  shall  have  complied  with  the  pro- 
visions of  this  article.     ['05,  p.  99,  §  2.] 

Hist.     '05,  p.  99,  S  2,  reenacted  R.  C.  §  2014. 

§  2015.  Bonds  of  depositories:  Sureties:  Deposits  outside  of 
county.  For  the  security  of  funds  so  deposited  under  the  provisions  of 
this  article,  the  county  treasurer  shall  require  all  such  depositories  to 
deposit  securities  of  the  kind  and  character  hereinafter  described,  or  to 
give  bonds  for  the  payment  of  such  deposits  and  the  interest  thereon. 
Said  bonds,  when  given,  shall  run  to  the  state  of  Idaho,  and,  together  with 
the  securities  offered,  are  to  be  approved  by  the  board  of  county  com- 
missioners. Said  bonds  shall  be  conditioned  that  the  depository  shall,  at 
the  beginning  of  each  and  every  month,  render  to  the  treasurer  and  auditor 
a  statement,  in  duplicate,  showing  the  daily  balance  and  the  amount  of 
money  of  the  county  held  by  it  during  the  month  preceding,  and  the 
amount  of  the  interest  thereon,  and  for  the  payment  of  the  said  deposit 
and  the  interest  thereon,  as  hereinbefore  provided,  when  demanded  by 
the  county  treasurer  on  his  check  at  any  time,  and,  generally,  to  do  and 
perform  whatever  may  be  required  by  the  provisions  of  this  article,  and 
for  a  faithful  discharge  of  the  trust  reposed  in  such  depository.  The  said 
bonds  shall  be  in  substance  the  same  as  those  provided  to  be  given  by  banks 
seeking  to  be  made  depositories  of  state  funds,  the  necessary  changes  being 
made  therein. 

No  person  in  any  way  connected  with  any  bank  seeking  to  be  made 
a  depository,  as  owner,  part  owner,  officer  or  stockholder,  shall  be  ac- 
cepted as  a  surety  on  any  bond  to  be  given  by  s;uch  bank  under  the  pro- 
visions of  this  article,  for  a  greater  amount  than  the  assessed  value  of  his 
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real  and  personal  property  situated  in  the  county,  other  than  bank  and 
corporation  stocks,  money,  notes  and  bonds,  as  shown  by  the  last  preced- 
ing annual  assessment  thereof,  and  deducting  therefrom  any  and  all 
liens  and  encumbrances  thereon,  and  it  shall  be  the  duty  of  the  county  com- 
missioners, before  accepting  any  such  bond,  to  carefully  examine  the  as- 
sessment rolls  and  the  records  and  such  other  sources  of  information  as 
may  be  available  to  ascertain  the  real  financial  worth  of  such  surety  or 
^sureties.  Where  the  penalty  of  the  bond  exceeds  $10,000,  each  surety  may 
/become  severally  liable  for  any  sum  less  than  the  whole  amount  that  he 
may  specify  that  he  stands  for,  and  in  all  such  cases  if  there  should  be 
any  default  of  the  principal,  each  surety  shall  be  held  for  the  whole 
amount  that  he  agrees  to  stand  for,  but  may  compel  his  solvent  cosureties 
to  contribute  pro  rata  in  the  event  that  he  pays  for  more  than  this  share  : 
Provided,  That  in  all  such  cases  the  aggregate  amount  for  which  all  the 
sureties  stand  good  must  be  at  least  25  per  cent  more  than  the  penalty  of 
the  bond,  j  Sureties  shall  be  required  to  justify  in  double  the  amount  for 
which  each,  respectively,  becomes  liable  on  said  bond ;  in  all  other  respects 
the  justification  of  sureties  shall  be  as  required  by  section  4934  of  these 
codes.  All  bonds  and  securities,  after  approval,  shall  be  deposited  with 
and  held  by  the  county  auditor.  It  shall  be  the  duty  of  the  prosecuting 
attorney  to  enter  and  prosecute  to  final  determination  all  suits  for  the 
recovery  of  any  penalty  arising  under  the  conditions  of  any  bond  re- 
quired to  be  given  by  the  provisions  of  this  article.  Said  bonds  shall  be 
deposited  with  the  county  auditor. 

Where  there  are  no  banks  in  said  county,  or  where  the  banks  in  said 
county  neglect  or  refuse  to  apply  to  be  made  depositories,  as  provided  in 
this  article,  the  said  moneys  shall  be  deposited  in  banks  outside  of  the 
county,  but  within  the  state  of  Idaho,  having  sufficient  capital  stock,  under 
the  same  conditions  and  terms  as  if  in  the  county ;  and  where  the  bank  or 
banks  in  the  county  have  not  sufficient  capital  stock  to  receive  said  moneys 
under  this  article,  moneys  to  the  extent  of  100  per  cent  of  the  paid  up 
capital  stock  of  said  bank  or  banks,  applying  to  be  made  depositories  under 
the  provisions  of  this  article,  shall  be  deposited  with  the  said  bank  or 
banks  in  the  county,  and  the  moneys  remaining  shall  be  deposited  in  banks 
outside  of  the  county  as  is  hereinbefore  in  this  section  provided.  ['07, 
p.  328,  §  2.] 

Hist.      '05,    p.    99,    §  3 ;    am.    '07,    p.    328,    §  2,    re- 
enacted  R.   C.   §  2015. 

§  2016.  Special  deposits.  It  shall  be  lawful  for  the  treasurer,  until 
such  time  as  the  county  shall  provide  a  vault  for  the  use  of  the  county 
treasurer,  to  deposit  any  funds  in  his  hands  not  deposited  under  the  pro- 
visions of  this  article  on  special  deposit  with  such  banks  of  approved 
standing  and  responsibility  within  this  state  as  will  charge  the  least 
amount  for  the  services  of  keeping  such  funds  on  such  special  deposit; 
the  expense  for  such  service  to  be  borne  by  the  county  making  such  de- 
posits, and  claims  therefor  to  be  approved  and  allowed  out  of  the  current 
expense  fund  of  the  county.     ['05,  p.  99,  §  4.] 

Hist.     '05,   p.  99,   §  4,   reenacted  R.   C.   §  2016. 

§  2017.  Definitions.  The  word  "bank"  or  "banks"  whenever  used 
in  this  article  shall  be  held  to  include  trust  companies,  and  the  word 
"bonds"  to  include  bonds  furnished  by  surety  companies  authorized  and 
qualified  to  do  business  in  this  state.  The  word  "security"  or  "securities" 
shall  be  construed  to  include : 
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1.  United  States  bonds  or  obligations,  or  those  for  which  the  faith 
of  the  United  States  is  pledged  to  provide  for  the  payment  of  the  interest 
and  principal,  including  the  bonds  of  the  District  of  Columbia. 

2.  Bonds  of  the  state  of  Idaho,  or  those  for  which  the  faith  of  the 
state  of  Idaho  is  pledged,  or  for  which  the  state  of  Idaho  is  ultimately 
liable. 

3.  Bonds  of  the  several  counties,  cities,  villages,  towns  and  school 
districts  of  the  state  of  Idaho ;  warrants  of  the  state  of  Idaho  or  warrants 
or  interest  bearing  obligations  of  any  county  or  city  of  the  state  of  Idaho 
issued  pursuant  to  the  authority  of  any  law  of  the  state  of  Idaho  for  the 
payment  of  which  the  faith  and  credit  of  said  county  or  city  issuing  them 
are  pledged. 

4.  Bonds  of  any  association,  corporation  or  company  approved  by  the 
board  of  governors  of  the  New  York  stock  exchange  and  listed  on  the  New 
York  stock  exchange. 

No  securities  shall  be  approved  unless  their  market  value  shall  equal 
their  par  value,  nor  where  there  has  been  default  within  three  years  in 
the  payment  of  the  principal  or  interest  of  any  obligation  issued  by  the 
same  maker. 

Upon  payment  to  the  county  of  the  deposits  and  accrued  interest  for 
which  security  was  given,  it  shall  be  returned  to  the  bank  furnishing  the 
same,  and  when  such  securities  can  be  conveniently  segregated,  the  amount 
thereof  may  be  reduced  in  proportion  as  such  deposits  shall  be  reduced  or 
repaid  to  the  county.     ['07,  p.  328,  §3.] 

Hist.      '05,    p.    99,    §  5 ;    am.    '07,    p.    328,    §  3,    re- 
enacted  R.   C.  §  2017. 

§  2018.      Investigation  of  security:      Examination  of  books:      Report. 

All  personal  bonds  shall  be  investigated  and  the  sufficiency  of  the  same  or 
the  sureties  thereon  determined,  as  often  as  once  every  six  months,  and 
they  shall  be  renewed  every  two  years.  The  board  of  county  commission- 
ers may  cause  an  investigation  to  be  made  at  any  time  to  ascertain  the 
sufficiency  of  any  bond  or  security  offered  or  given  under  this  article,  and 
to  require  new  or  additional  security  whenever  in  their  judgment  the 
safety  of  any  deposit  of  county  moneys  under  this  article  requires  it; 
and  such  deposit  shall  be  withdrawn  unless  such  new  or  additional  se- 
curity be  given.  Any  expense  incurred  in  carrying  out  the  provisions  of 
this  article  shall  be  audited  by  the  board  of  county  commissioners,  and, 
when  allowed,  paid  out  of  the  current  expense  fund  of  the  county.  The 
county  treasurer  shall  not  be  liable  personally,  or  upon  his  official  bond, 
for  any  moneys  that  may  be  lost  by  reason  of  the  failure  or  insolvency 
of  any  bank  which  becomes  a  depository  under  this  article.  The  board 
of  county  commissioners,  or  any  person  authorized  by  them  in  writing, 
may,  during  business  hours,  in  the  presence  of  the  treasurer  or  his  deputy 
or  clerk,  inspect  and  examine  the  books  of  account  in  the  office  of  the  treas- 
urer, and  all  contracts,  writings,  securities  and  other  papers  belonging 
to  the  county  or  pertaining  to  the  business  thereof,  held  by  the  treasurer, 
and  may  inspect  and  count  the  moneys  belonging  to  the  county  and  the 
several  funds  thereof  in  the  custody  of  the  treasurer;  and  it  is  hereby 
made  the  duty  of  the  treasurer  to  furnish  all  reasonable  facilities  for  the 
purpose. 

It  is  the  duty  of  every  county  treasurer  to  file  a  report  in  writing, 
verified  by  his  affidavit,  with  the  county  auditor  on  the  last  business  day 
of  each  and  every  month,  showing  exactly  how  much  cash  he  has  in  the 
treasury  and  in  what  bank  or  banks  deposited,  and  if  in  more  than  one, 
how  much  in  each,  which  reports  shall  be  carefully  examined  by  the  board 
of  county  commissioners  at  the  next  regular  session  following  the  filing 
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of  the  same,  and  compared  by  them  with  the  books  of  the  treasurer  at  least 
twice  a  year,  and  if  they  shall  find  that  the  treasurer  has  wilfully  made 
any  false  statement  therein  he  may  be  suspended  or  removed  from  office. 
['07,  p.  328,  §  4.] 

Hist.      *05,    p.    99,    §  6  ;    am.    '07,    p.    328,    §  4,    re- 
enacted  R.   C.   §  2018. 

§  2019.  Offenses  by  treasurer.  The  making  of  profit,  directly  or 
indirectly,  by  the  county  treasurer,  out  of  any  money  in  the  county  treas- 
ury, belonging  to  the  county,  the  custody  of  which  the  county  treasurer  is 
charged  with,  by  loaning  or  otherwise  using  it,  or  depositing  the  same  in 
any  manner  contrary  to  law,  or  the  removal  by  the  county  treasurer  or 
by  his  consent,  of  such  moneys,  or  a  part  thereof,  out  of  the  vault  or  safe 
of  the  treasurer's  department,  after  the  same  shall  have  been  provided  by 
the  county,  or  out  of  any  legal  depository  of  such  moneys,  except  for  the 
payment  of  warrants,  legally  drawn,  or  for  the  purpose  of  depositing  the 
same,  under  the  provisions  of  this  article,  in  banks  which  shall  have  quali- 
fied as  depositories,  shall  constitute  a  felony,  and  on  conviction  thereof, 
shall  subject  the  treasurer  to  imprisonment  in  the  state  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  a  fine  not  exceeding  $5000,  or  to  both 
such  fine  and  imprisonment,  and  the  treasurer  shall  be  liable  upon  his 
official  bond  for  all  profits  realized  from  such  unlawful  use  of  such  funds. 
['05,  p.  99,  §  7.] 

Hist.     '05,  p.  99,   §  7,  reenacted  R.  C.   §  2019. 

§  2020.  Same:  Neglect.  If  the  county  treasurer  shall  wilfully  fail 
or  refuse  at  any  time  to  do  or  perform  any  act  required  of  him  by  the 
provisions  of  this  article  relative  to  the  deposit  of  county  funds,  he  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  he  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  $5000.     [R.  C.  §  2020.] 

Hist.      '05,  p.  99,   §  8  ;  am.   R.   C.   §  2020. 

§  2021.  Bribery  of  treasurer  a  felony.  The  offering,  or  giving,  di- 
rectly or  indirectly,  by  any  bank  or  depository,  or  by  any  officer  or  stock- 
holder thereof,  or  by  any  other  person  or  persons  in  its  or  their  behalf,  or 
by  its  or  their  knowledge,  acquiescence  or  authority,  or  in  its  or  their  in- 
terest, to  the  county  treasurer,  of  any  gift,  compensation,  reward  or  in- 
ducement, with  the  intent  or  for  the  purpose  of  inducing  said  treasurer  to 
deposit  funds  of  the  county  in  any  bank  contrary  to  any  law  of  this  state, 
shall  constitute  a  felony,  and  shall,  upon  conviction  thereof,  subject  the 
party  or  parties  offending  to  imprisonment  in  the  state  penitentiary  for  a 
period  not  exceeding  two  years,  or  to  a  fine  not  exceeding  $5000,  or  to  both 
such  fine  and  imprisonment.     ['05,  p.  99,  §  9.] 

Hist.     '05,  p.  99,   §  9,   reenacted  R.  C.  §  2021. 

§  2022.  Sale  of  security  for  default  of  bank.  The  county  auditor  is 
hereby  authorized  and  empowered  to  sell  any  or  all  of  the  bonds  or  war- 
rants, or  both,  that  may  be  deposited  as  security  for  the  deposit  of  any 
county  funds  in  any  depository  under  this  article,  at  public  or  private  sale, 
whenever  there  shall  be  a  failure  or  refusal  upon  the  part  of  any  such 
bank,  as  a  depository,  to  pay  over  the  said  funds  or  any  part  thereof  upon 
the  check  or  demand  of  the  treasurer  made  on  such  bank.  Notice  of  the 
sale  of  such  bonds  or  warrants,  under  this  article,  shall  be  given  for  a 
period  of  30  days  in  a  newspaper  published  in  the  county  seat  of  said 
county,  and  when  the  sale  of  bonds  is  made  by  the  said  auditor,  either  at 
public  or  private  sale,  under  this  article,  and  such  bonds  or  warrants,  or 
both,  have  been  transferred  by  the  auditor,  the  absolute  ownership  of  such 
bonds  and  warrants  vests  in  the  purchaser  or  purchasers,  upon  the  pay- 
ment of  the  purchase  money  to  the  treasurer,  and  upon  filing  a  duplicate 
receipt  therefor  with  the  auditor.    Should  there  be  any  surplus  after  pay- 
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ing  the  amount  due  the  county,  and  expenses  of  sale,  it  shall  be  paid  over 
to  the  bank  making  the  deposit.     ['05,  p.  99,  §  10.] 

Hist.     '05,  p.  99,  §  10,  reenacted  R.  C.  §  2022. 

ARTICLE  5. 
SHERIFF. 

§  2023.  Definitions  of  process  and  notice.  "Process"  as  used  in 
this  article  includes  all  writs,  warrants,  summons  and  orders  of  courts  of 
justice  or  judicial  officers. 

"Notice"  includes  all  papers  and  orders  (except  process)  required  to 
be  served  in  any  proceeding  before  any  court,  board  or  officer,  or  when 
required  by  law  to  be  served  independently  of  such  proceeding.  [R.  G. 
§  2023.] 

Hist.  R.   S.   §1870;  am.   R.  C.  §2023.  Cited:      Lansdon   v.   Washington   Co.    (1909)    16    I. 

Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §4175;        618-   102   P-   344- 
Kerr's  C  ib. 

§  2024.      Duties  of  sheriff.      The  sheriif  must : 

1.  Preserve  the  peace. 

2.  Arrest  and  take  before  the  nearest  magistrate  for  examination,  all 
persons  who  attempt  to  commit  or  who  have  committed  a  public  offense. 

3.  Prevent  and  suppress  all  affrays,  breaches  of  the  peace,  riots  and 
insurrections  which  may  come  to  his  knowledge. 

4.  Attend  all  courts,  except  justices'  and  probate  courts,  at  their  re- 
spective terms  held  within  his  county,  and  obey  their  lawful  orders  and 
directions. 

5.  Command  the  aid  of  as  many  male  inhabitants  of  his  county  as  he 
may  think  necessary  in  the  execution  of  these  duties. 

6.  Take  charge  of  and  keep  the  county  jail  and  the  prisoners  therein. 

7.  Indorse  upon  all  process  and  notices  the  year,  month,  day,  hour 
and  minute  of  reception,  and  issue  therefor  to  the  person  delivering  it, 
on  payment  of  fees,  a  certificate  showing  the  names  of  the  parties,  title 
of  paper  and  time  of  reception. 

8.  Serve  all  process  and  notices  in  the  manner  prescribed  by  law. 

9.  Certify  under  his  hand  upon  process  or  notices  the  manner  and 
time  of  service,  or  if  he  fails  to  make  service,  the  reasons  of  his  failure, 
and  return  the  same  without  delay. 

10.  Perform  such  other  duties  as  are  required  of  him  by  law.  [R.  C. 
§  2024.] 

Hist.     (See  '64,  p.  475,  §§  3-6)  R.  S.  §§  1871,  1888;  Additional    authority    implied:      A    sheriff    having 

am.  R.  C  §  2024.  the  express  authority  under   a   warrant  to   arrest   a 

Comp.  leg.— Cal.      Similar:     Pol.    C.    1872,    §4176;  Person    charged    with    crime    has    also    the    implied 

Kerr's  C  ih.  authority    to    call    to   his    assistance    such    aid    as    is 

„                -"      -T  .                             ,              £.  ,„oc       ,,  necessary  efficiently  to  execute  the  express  authority 

Cross    ref:      fcot   to   practice    law:      §1986.      May  given    Mm   to   arrest>    and   the            nse    so   inourred 

be  empowered  by  commissioners  to  appoint  deputies :  becomeg    a   public    charge.      Lansdon   v.    Washington 

Const.  XVIII,    6.     See   Index  under      Sheriff.  Co    (1909)    16  I.  618,  102  P.  344. 

Cited:     Eakin   v.   Nez  Perce  Co.    (1894)    4  I.   131, 
86  P.  702. 

§  2025.  Process  returnable  to  another  county.  When  process  or 
notices  are  returnable  to  another  county,  he  may  inclose  such  process  or 
notice  in  an  envelope  addressed  to  the  officer  from  whom  the  same 
emanated,  and  deposit  it  in  the  post  office,  prepaying  postage.  [R.  S. 
§  1872.] 

Hist.       (See    '64,    p.    475,    §7)    R.    S.      §1872,    re-  Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §4177; 

enacted   R.  C    §  2025.  Kerr's  C  ib. 

§  2026.  Return  is  prima  facie  evidence.  The  return  of  the  sherifF 
upon  process  or  notices  is  prima  facie  evidence  of  the  facts  in  such  re- 
turn stated.     [R.  S.  §  1873.] 

Hist.     R.  S.  §  1873,  reenacted  R.  C  §2026.  Cited:     Long  v.   Burley   S.   Bk.    (1917)    30   I.   392. 

Comp.   leg.— Cal.     Similar:     Pol.   C   1872,   §4178;        165  P.  1119. 
same  as  am.  Kerr's  C.  ib. 
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§  2027.  Penalty  for  failure  to  return.  If  the  sheriff  does  not  return 
a  notice  or  process  in  his  possession  with  the  necessary  indorsement  there- 
on without  delay,  he  is  liable  to  the  party  aggrieved  for  the  sum  of  $200 
and  for  all  damages  sustained  by  him.     [R.  S.  §  1874.] 

Hist.      (See    '64,    p.    475,    §  6)    R.    S.    §  1874,    re-  Liability  of  sureties:     The  penalty  provided  for  in 

enacted  R.  C.  §  2027.  this  section  can  only  be  recovered  against  the  sher- 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4179;        iff  >  Vis   sur^«   a^eT  n?LliS1^thoTcef°r'      Robinson 
Kerr's  C.  ib.  v-   Kinney   (1892)   3  I.  479,  31  P.  815.  v 

§  2028.  Refusal  to  levy  execution.  If  the  sheriff  to  whom  a  writ 
of  execution  is  delivered  neglects  or  refuses,  after  being  required  by  the 
creditor  or  his  attorney,  to  levy  upon  or  sell  any  property  of  the  party 
charged  in  the  writ  which  is  liable  to  be  levied  upon  and  sold,  he  is  liable 
to  the  creditor  for  the  value  of  such  property.     [R.  S.  §  1875.] 

Hist.      (See    '64,    p.    475,    §8)    R.    S.    §1875,    re-  Cited:      Blumaur-Frank    Drg.    Co.    v.    Branstetter 

enacted  R.   C.   §2028.  (1895)    4   I.   557,   43  P.   575. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4180; 
Kerr's  C.  ib. 

§  2029.  Refusal  to  pay  over  money.  If  he  neglects  or  refuses  to 
pay  over,  on  demand,  to  the  person  entitled  thereto,  any  money  which  may 
come  into  his  hands  by  virtue  of  his  office  (after  deducting  his  legal  fees) 
the  amount  thereof,  with  25  per  cent  damages  and  interest  at  the  rate  of 
10  per  centum  per  month  from  the  time  of  demand,  may  be  recovered  by 
such  person.     [R.  S.  §  1876.] 

Hist.       (See    '64,    p.    475,    §  9)    R.    S.    §  1876,    re-        the  plaintiffs  to   allege  and  prove  a  demand.      Rob- 
enacted  R.   C.   §  2029.  inson  v.  Kinney   (1892)   3  I.  479,  31  P.  815. 

Comp.    leg. — Cal.      Same:      Pol.    C.    1872,    §4181;  Liability  of  sureties:  A  sheriff's  sureties  are  liable 

Kerr's  C.  ib.  for  money  which  the  sheriff  has  received  under  an 

Demand   necessary:      In   order  to  recover   against  execution  and  which  he  has  neglected  to  pay  to  the 

the  sheriff  under  this  section  it  is  incumbent  upon  person  entitled  thereto.     Ib. 

§  2030.  Liability  for  permitting  an  escape.  A  sheriff  who  suffers 
the  escape  of  a  person  arrested  in  a  civil  action,  without  the  consent  or 
connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  was 
made,  is  liable  as  follows : 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail  or  upon  a  sur- 
render in  exoneration  of  bail  before  judgment,  he  is  liable  to  the  plaintiff 
as  bail. 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the 
payment  of  money,  he  is  liable  for  the  amount  expressed  in  the  execution 
or  commitment. 

3.  When  the  arrest  is  on  an  execution  or  commitment  other  than  to 
enforce  the  payment  of  money,  he  is  liable  for  the  actual  damages  sus- 
tained. 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue  he  may  intro- 
duce evidence  in  mitigation  and  exculpation.     [R.  S.  §  1877.] 

Hist.      (See    '64,    p.    475,    §33)    R.    S.    §1877,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4182; 

enacted   R.   C.   §  2030.  Kerr's  C.  ib. 

§  2031.  Same:  For  a  rescue.  He  is  liable  for  a  rescue  of  a  person 
arrested  in  a  civil  action,  equally  as  for  an  escape.     [R.  S.  §  1878,] 

Hist.      (See    '64,    p.    475,    §34)    R.    S.    §1878,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4183; 

enacted  R.    C.   §  2031.  Kerr's  C.  ib. 

§  2032.  Same:  No  action  after  recapture.  An  action  can  not  be 
maintained  against  the  sheriff  for  a  rescue,  or  for  an  escape  of  a  person 
arrested  upon  an  execution  or  commitment,  if,  after  his  rescue  or  escape 
and  before  the  commencement  of  the  action,  the  prisoner  returns  to  the 
jail,  or  is  retaken  by  the  sheriff.     [R.  S.  §  1879.] 

Hist.      (See    '64,    p.    475,    §35)    R.    S.    §1879,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4184: 

enacted  R.   C.    §  2032.  Kerr's  C.  ib. 

§  2033.  Directions  must  be  in  writing.  No  direction  or  authority 
by  a  party  or  his  attorney  to  a  sheriff,  in  respect  to  the  execution  of  pro- 
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cess  or  return  thereof,  or  to  any  act  or  omission  relating  thereto,  is  avail- 
able to  discharge  or  excuse  the  sheriff  from  a  liability  for  neglect  or  mis- 
conduct, unless  it  is  contained  in  a  writing,  signed  by  the  attorney  of  the 
party,  or  by  the  party  if  he  has  no  attorney.     [R.  S.  §  1880.] 

Hist.      (See    '64,    p.    475,    §45)    R.    S.    §1880,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4185; 

enacted  R.    C.    §  2033.  Kerr's  C.  ib. 

§  2034.  Office  deemed  vacant  when.  When  the  sheriff  is  committed 
under  an  execution  or  commitment,  for  not  paying  over  money  received 
by  him  by  virtue  of  his  office,  and  remains  committed  for  60  days,  his  office 
is  vacant.     [R.  S.  §  1881.] 

Hist.      (See    '64,    p.    475,    §46)    R.    S.    §1881,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4186; 

enacted   R.    C.    §  2034.  Kerr's  C.  ib. 

§  2035.  Apparently  good  process  must  be  executed.  A  sheriff,  or 
other  ministerial  officer,  is  justified  in  the  execution  of,  and  must  execute, 
all  process  and  orders  regular  on  their  face  and  issued  by  competent  au- 
thority, whatever  may  be  the  defect  in  the  proceedings  upon  which  they 
were  issued.     [R.  S.  §  1882.] 

Hist.       (See    '64,    p.    475,    §  48)    R.    S.    §  1882,    re-  maur-Frank    Drg.    Co.    v.    Branstetter    (1895)     4    I. 

enacted   R.   C    §  2035.  557,  43  P.  575. 

Comp.    leg.— Cal.      Same:      Pol.    C    1872,    §4187;  A  ministerial  officer  may  justify  in  the  execution 

vuiuif.    res                                                                    9  0f   process   regular  on    its   face   and   issued   by  com- 

Kerr  s  C.  ib.  petent    authority.      Coombs    v.    Collins    (1899)    6    I. 

Process    presumptively    good:      Every    intendment  536,   57   P.   310. 

of  the  law  is  in  favor  of  the  regularity  of  the  pro-  An  officer  who  seeks  to  justify  a  seizure  of  chat- 

ceedings  of  a  sheriff  under  an  attachment  or  execu-  tels  under  a  writ  of  attachment  must  show  a  valid 

tion    and    nothing    but    a    wilful    disregard    of    the  writ  and  the  existence  of  all  the  jurisdictional  facts 

rights  of  others  will   subject  him  to  liability.     Roth  that   must   exist   before   the   writ   can   issue.      Beck- 

v.   Duvall    (1867)    1   I.   149.  "tead  v.   Griffith    (1906)    11   I.   738,   83  P.    764. 

A   sheriff   can    not   refuse    to    serve   process   regu-  Process    may    have  ^eenJr^red   through    fraud 

,     ,  ,    ,      ,.       ,  ,.  .    .        ...      j  or    perjury,    or    a    court    which    has    ordered   it   may 

larly  issued  to  him  because  in  his  opinion  it  is  de-  have  committed  the  most  serious  errors  or  have  ex- 

lective   or   irregular,     lb.  ceeded   its   jurisdiction    after   once   having   exercised 

Justification   under  process:      Process  good   on   its  that   jurisdiction,   but   if   these   facts   do   not   appear 

face    protects    the    sheriff    even    though    made    on    a  on  the  face  of  the  process,  if  the  process  is  regular 

void    or    irregular    judgment ;    such    process    includes  on   its  face  and  comes  from  a  lawful  authority,  the 

affidavit  and  notice  for  the  foreclosure  of  a  chattel  officer  may  execute  it  and  legally  justify  his  action, 

mortgage   under  R.   S.    §3390    (C.    L.    §3413).      Blu-  Peterson  v.  Merritt  (1913)    25  I.  324,   137  P.  526. 

§  2036.  Must  exhibit  process.  The  officer  executing  process  must 
then,  and  at  all  times  subsequent,  so  long  as  he  retains  it,  upon  request 
show  the  same,  with  all  papers  attached,  to  any  person  interested  therein. 
[R.  S.  §  1883.] 

Hist.      (See    '64,    p.    475,    §49)    R.    S.    §1883,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4188; 

enacted  R.  C.  §  2036.  Kerr's  C.  ib. 

§  2037.  Sheriff  is  court  crier.  The  sheriff  in  attendance  upon  court 
must  act  as  the  crier  thereof,  call  the  parties  and  witnesses,  and  all  other 
persons  bound  to  appear  at  the  court,  and  make  proclamation  of  the  open- 
ing and  adjournment  of  the  court,  and  of  any  other  matter  under  its 
direction.     [R.  S.  §  1884.] 

Hist.      (See    '64,    p.    475,    §50)    R.    S.    §1884,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4189; 

enacted  R.   C.    §  2037.  Kerr's  C.  ib. 

§  2038.  Service  on  sheriff.  Service  of  a  paper,  other  than  process, 
upon  the  sheriff,  may  be  made  by  delivering  it  to  him  or  to  one  of  his 
deputies,  or  to  a  person  in  charge  of  the  office  during  office  hours,  or  if  no 
such  person  is  there,  by  leaving  it  in  a  conspicuous  place  in  the  office. 
[R.  S.  §  1885.] 

Hist.      (See    '64,    p.    475,    §12)    R.    S.    §1885,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4190; 

enacted  R.  C.  §  2038.  Kerr's  C.  ib. 

§  2039.  Coroner  to  execute  certain  process.  When  the  sheriff  is  a 
party  to  an  action  or  proceeding,  the  process  and  orders  therein,  which  it 
would  otherwise  be  the  duty  of  the  sheriff  to  execute,  must  be  executed  by 
the  coroner  of  the  county.     [R.  S.  §  1886.] 

His.      (See    '64,    p.    475,    §    54)    R.    Sfi    §    1886,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4191; 

enacted    R.    C.    §  2039.  Kerr's  C.  ib. 
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§  2040.  Appointment  of  elisor.  Process  and  orders  in  an  action  or 
proceeding  may  be  executed  by  a  person  residing  in  the  county,  designated 
by  the  court,  the  judge  thereof,  or  a  probate  judge,  and  denominated  an 
elisor  in  the  following  cases : 

1.  When  the  sheriff  and  coroner  are  both  parties. 

2.  When  either  of  these  officers  is  a  party  and  the  process  is  against 
the  other;  and, 

3.  When  either  of  these  officers  is  a  party  and  there  is  a  vacancy  in 
the  office  of  the  other,  or  when  it  appears  by  affidavit  to  the  satisfaction 
of  the  court  in  which  the  proceeding  is  pending,  or  the  judge  thereof,  that 
both  of  these  officers  are  disqualified,  or  by  reason  of  any  bias,  prejudice 
or  other  cause  would  not  act  promptly  or  impartially. 

When  the  process  is  delivered  to  an  elisor  he  must  execute  and  return 
it  in  the  same  manner  as  the  sheriff  is  required  to  execute  similar  process. 
[R.  S.  §  1887.] 

Hist.      (See   '64,    p.    475,    §§  57,    58)    R.    S.    §  1887,  of    an    elisor    to    take   charge    of    a   jury   during   the 

reenacted  R.   C.   §  2040.  progress  of  a  criminal  trial  is  not  within  this  sec- 

Comp.  leg.— Cal.     Similar:     Pol.  C.   1872,   §4192;  tion-     Ib- 

Kerr's  C.  ib.  Disqualification   of    sheriff:      Where   the    sheriff   is 

Appointment  of  elisor:     Discretionary:  The  grant-  disqualified  to  serve  jury  process  an  elisor  should  be 

ing  or  refusing   of    an    application   for  the   appoint-  appointed,    and   neither   the    sheriff   nor  his  deputies 

ment    of    an    elisor    is    within    the    discretion    of   the  should    be    permitted    to    serve    the    process.      S.    v. 

court.     S.   v.   Hendel    (1894)    4  I.  88,   35   P.  836.  Barber    (1907)    13  I.   65,   88  P.  418. 

Same:      When   not   authorized:      The    appointment 

§  2041.  Compensation  for  services  to  state.  When  the  sheriff  or 
other  officer  is  legally  required  to  perform  a  service  in  behalf  of  the  people  \ 
of  this  state,  which  is  not  chargeable  to  his  county  or  private  person,  his 
account  and  claim  for  compensation  therefor  must  be  filed  with  the  board 
of  examiners,  who  shall  consider  the  same  and  report  thereon  to  the  legis- 
lature, at  its  first  session  after  the  rendition  of  such  service,  for  its  action. 
[R.  C.  §  2041.] 

Hist.  (See  '75,  p.  543,  §  47)  R.  S.  §  1889,  modi- 
fied Const.  IV,  18,  compiled  and  reenacted  R.  C. 
§  2041. 

§  2042.  Incarceration  of  sheriff  on  arrest.  If  the  sheriff,  on  being 
arrested  by  a  coroner,  or  if  the  sheriff  or  coroner  on  being  arrested  by  an 
elisor,  or  if  another  person  in  an  action  in  which  both  the  sheriff  and  cor- 
oner are  plaintiffs  upon  an  order  of  arrest  in  a  civil  action,  neglect  to  give 
bail  or  make  a  deposit  of  money  instead  thereof,  or  if  the  sheriff  be  ar- 
rested on  execution  against  his  body,  or  on  a  warrant  of  attachment,  he 
or  they  must  be  confined  in  a  house  other  than  that  of  thel  sheriff,  or  the 
county  jail,  in  the  same  manner  as  the  sheriff  is  required  to  confine  a  pris- 
oner in  the  county  jail.  The  house  in  which  he  is  thus  confined  thereupon 
becomes  for  that  purpose  the  county  jail.     [R.  S.  §  1890.] 

Hist.  (See  '64,  p.  475,  §  59)  R.  S.  §  1890,  re- 
enacted  R.  C.  §  2042. 

§  2043.  Elisor  has  powers  of  sheriff.  An  elisor  appointed  to  execute 
process  and  orders  in  the  cases  mentioned  in  this  article,  is  invested  with 
the  powers,  duties  and  responsibilities  of  the  sheriff,  in  the  execution  of 
the  process,  or  orders,  and  in  every  matter  incidental  thereto.  [R.  S. 
§  1891.] 

Hist.  (See  '64,  p.  475,  §  60)  R.  S.  §  1891,  re- 
enacted  R.  C.  §  2043. 

§  2044.  Termination  of  sheriff's  powers.  When  a  new  sheriff  is 
elected,  and  has  qualified  and  given  the  security  required  by  law,  the 
county  recorder  must  give  a  certificate  of  that  fact,  under  his  seal  of  office, 
upon  the  service  of  which  on  the  former  sheriff  his  powers  cease,  except 
as  otherwise  provided  in  this  article.      [R.  S.  §  1892.] 

Hist.  (See  '64,  p.  475,  §  36)  R.  S.  §  1892,  re- 
enacted  R.   C.    S  2044. 
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§  2045.  Delivery  of  property  to  successor.  Within  three  days  after 
the  service  of  the  certificate  upon  the  former  sheriff,  he  must  deliver  to 
his  successor : 

1.  The  jail  of  the  county,  with  its  appurtenances,  and  the  property  of 
the  county  therein. 

2.  The  prisoners  then  confined  in  the  county  jail. 

3.  The  process,  orders  and  other  papers  in  his  custody,  authorizing  or 
relating  to  the  confinement  of  the  prisoners. 

4.  All  process  and  orders  for  the  arrest  of  a  party,  and  all  papers 
relating  to  the  summoning  of  a  grand  or  trial  jury,  which  have  not  been 
fully  executed. 

5.  All  executions,  attachments  and  final  process,  except  those  which 
he  has  executed  or  has  begun  to  execute,  by  the  collection  of  money  or  a 
levy  on  property.     [R.  S.  §  1893.] 

Hist.      (See    '64,    p.    475,    §  37)    R.    S.    §  1893,    re- 
enacted  R.   C.   §  2045. 

§  2046.  Same :  Written  transfer  and  receipt.  He  must  also,  at  the 
same  time,  deliver  to  the  new  sheriff  a  written  transfer  of  the  property, 
process,  papers  and  prisoners  delivered,  specifying  the  process  or  order 
by  which  each  prisoner  delivered  was  committed  and  detained.  The  new 
sheriff  must  thereupon  acknowledge,  in  writing  on  a  duplicate  of  the 
transfer,  the  receipt  of  the  property,  process,  papers  and  prisoners  therein 
specified.     [R.  S.  §  1894.] 

Hist.       (See    *64,    p.    475,    §  38)    R.    S.    §  1894,    re- 
enacted  R.  C.   §  2046. 

§  2047.  Completion  of  process.  Notwithstanding  the  election  and 
qualification  of  a  new  sheriff,  the  former  sheriff  must  return  all  process 
and  orders  before  and  after  judgment,  which  he  has  fully  executed,  and 
must  complete  the  execution  of  all  final  process  which  he  has  begun  to 
execute  previous  to  the  expiration  of  his  term  of  office.     [R.  S.  §  1895.] 

Hist.      (See    '64,    p.    475,    §  39)    R.    S.    §  1895,    re- 
enacted  R.   C.    §  2047. 

§  2048.  Refusal  to  deliver  property.  If  the  former  sheriff  refuse 
or  neglect  to  deliver  to  his  successor  the  jail,  process,  papers  and  prisoners 
in  his  charge,  the  new  sheriff  may,  notwithstanding,  take  possession  of 
the  jail,  and  of  the  prisoners  confined  therein,  and  the  probate  court,  or 
the  probate  judge,  may,  upon  application,  order  the  delivery  of  the  process 
and  papers.     [R.  S.  §  1896.] 

Hist.      (See    '64,    p.    475,    §  40)    R.    S.    §  1896,    re- 
enacted  R.   C.   §  2048. 

ARTICLE  6. 
CLERK  OF  THE  DISTRICT  COURT. 

§  2049.  Duties  of  clerk.  The  clerk  of  the  district  court  must  per- 
form such  duties  as  are  prescribed  in  the  Code  of  Civil  Procedure  and  in 
the  Penal  Code,  and  such  duties  as  may  be  required  of  him  by  the  rules 
and  practice  of  the  court.   [  R.  C.  §  2049.] 

Hist.     R.  S.  §  270,  modified  Const.  XVIII,  6,  com-  Cross     ref.       See     Index     under     "District     Court, 

piled  and  reenacted  R.  C   §  2049.  Clerk   of." 

§  2050.  Attendance  on  court.  The  clerk  must  in  person  or  by 
deputy  attend  every  term  of  the  district  court  held  in  his  county.  All  acts 
done  and  process  issued  by  the  deputy  must  be  in  the  name  of  his  principal. 
[R.  C.  §  2050.] 

Hist.     R.  S.   §  272  ;  am.  R.   C   §  2050. 
Cross   ref.     Not  to  practice  law:      §  1986. 

§  2051.  Liability  for  neglect  or  omission.  For  any  wrongful  act  or 
omission  to  perform  any  duty  imposed  by  law,  by  himself  or  his  deputy, 
the  clerk  is  liable  on  his  official  bond  to  any  person  injured.     [R.  S.  §  275.] 

Hist.       (See    '64,    p.    475,    §  100)    R.    S.    §  275,    re- 
enacted  R.  C   §  2051. 
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ARTICLE  7. 
COUNTY  AUDITOR. 

§  2052.  Auditor  to  draw  warrants.  The  auditor  must  draw  war- 
rants on  the  county  treasurer  in  favor  of  all  persons  entitled  thereto,  in 
payment  of  all  claims  and  demands  chargeable  against  the  county  which 
have  been  legally  examined,  allowed  and  ordered  paid  by  the  board  of 
commissioners;  also,  for  all  debts  and  demands  against  the  county  when 
the  amounts  are  fixed  by  law,  and  which  are  not  directed  to  be  audited  by 
some  other  person  or  tribunal.     [R.  S.  §  2005.] 

Hist.      (See    '75,    p.    556,    §  26)    R.    S.    §  2005,    re-        tified    in    drawing    the    warrants.      O.    A.    G.    '11-12, 
enacted  R.  C.  §  2052.  p.    56. 

Comp.   leg. — Cal.     Similar:     Pol.  C.   1872,   §4215;  County     warrants     not     negotiable     instruments: 

Kerr's   C.   ib.  County    warrants    are    not   negotiable   paper    in    the 

Sums  allowed  by  law:  The  claim  of  a  publisher  se"s?  that  a  transferee  for  value  is  protected  from 
for  printing  the  delinquent  tax  list  pursuant  to  ?  defense  available  against  the  original  payee.  Dex- 
contract  with  the  tax  collector  is  not  a  sum  fixed  £er  Horton  T.  &  S.  Bk.  v.  Clearwater  Co.  (1916) 
by  law  for  which  the  auditor  must  draw  his  war-  ^LJL '  ,  »  .... 
rant  without  the  claim  first  being  allowed  by  the  Where  an  order  of  county  commissioners  direct- 
board  of  commissioners.  Jolly  v.  Woodward  (1895)  inF  1axidl*°r  to  }ssae  warrants  is  reversed,  there  is 
4  I  496  42  P  512  total  failure  of  consideration  from  seller  of  such 
','.','                       .                       _..        ...  warrants.     Milner  v.  Pelham    (1917)    30   I.   594,    166 

Jurisdiction  of  county  commissioners:     It  is  with-  p    574 

in  the  jurisdiction  of  the  county  commissioners  to  'where  warrants  originally  valid  became  invalid 
examine  all  claims  for  the  payment  of  jurors  and  by  reversal  of  order  of  COUnty  commissioners  pro- 
witnesses  in  a  criminal  case  before  the  district,  pro-  visions  Gf  code  prohibiting  officers  from  dealing  in 
bate  or  justice  court,  and  witnesses  and  jurors  at  guch  securities  have  no  application.  (Con.  op.) 
coroners  inquest  and  these  bills  should  be  presented  Libby  v.  Pelham  (1917)  30  I.  620,  622,  166  P.  575. 
and  allowed  by  that  board  before  the  auditor  is  jus- 

§  2053.  Requirements  of  warrants.  All  warrants  must  distinctly 
specify  the  liability  for  which  they  are  drawn,  and  when  it  accrued. 
[R.  S.  §  2006.] 

Hist.     R.  S.   §  2006,  reenacted  R.  C.   §  2053.  Cited:      McNutt    v.    Lemhi    Co.    (1906)    12    I.    63, 

Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    §  4216  ;        84  P-   1054- 
Kerr's  C.  ib. 

§  2054.  Settlement  of  debts  to  county.  The  auditor  must  examine 
and  settle  the  accounts  of  all  persons  indebted  to  the  county,  or  holding 
moneys  payable  into  the  county  treasury,  and  must  certify  the  amount  to 
the  treasurer,  and  upon  the  presentation  and  filing  of  the  treasurer's  re- 
ceipt therefor,  give  to  such  person  a  discharge  and  charge  the  treasurer 
with  the  amount  received  by  him.     [R.  S.  §  2007.] 

Hist.     R.   S.  §  2007,  reenacted  R.  C.  §  2054. 

Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    §  4217  ; 
Kerr's  C.  ib. 

§  2055.  Accounts  with  treasurer.  The  auditor  must  keep  accounts 
current  with  the  treasurer,  and  when  any  person  deposits  with  the  auditor 
any  receipt  given  by  the  treasurer  for  any  money  paid  into  the  treasury, 
the  auditor  must  file  such  receipt  and  charge  the  treasurer  with  the  amount 
thereof.     [R.  S.  §  2008.] 

Hist.      (See    '64,    p.    556,    §25)    R.    S.    §2008,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4218; 

enacted   R.    C.    §  2055.  Kerr's  C.  ib. 

§  2056.      Warrant  blanks:    Fractional  warrants:    Registration.     The 

auditor  shall  have  prepared*  in  separate  series,  warrant  blanks  for  each 
year.  They  must  be  numbered  consecutively,  and  must  show  the  year 
against  the  revenue  of  which  they  are  to  be  issued.  He  shall  begin  the 
use  of  a  new  series  of  warrants  on  the  second  Monday  in  April  of  each 
year.  All  warrants  issued  by  the  auditor  shall  be  upon  the  warrant  blanks 
of  the  series  for  the  year  chargeable  with  the  amount  for  which  such  war- 
rant is  issued,  and  the  number,  date  and  amount  of  each,  and  the  name  of 
the  person  to  whom  payable,  and  the  purpose  for  which  drawn  must  be 
stated  thereon.  When  the  amount  for  which  a  warrant  is  to  be  drawn 
is  greater  than  the  sum  of  $200  the  auditor  shall  issue  therefor  warrants 
in  sums  of  $200  or  fraction  thereof,  unless  there  is  cash  in  the  county 
treasury  in  the  fund  against  which  such  warrant  is  drawn  for  the  payment 
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of  the  same  on  presentation.     All  warrants  must,  at  the  time  they  are 
issued,  be  registered  by  the  auditor.     ['99,  p.  397,  §  1.] 

Hist.     R.  S.  §  2009  ;  am.  '99,  p.  397,  §  1,  reenacted 
R.  C.  §  2056. 

§  2057.  Joint  statement  by  auditor  and  treasurer.  The  auditor  and 
treasurer  of  each  county  must,  on  the  second  Mondays  in  January,  April, 
July  and  October,  make  a  joint  statement  to  the  board  of  commissioners, 
showing  the  whole  amount  of  collections  (stating  particularly  the  source 
of  each  portion  of  the  revenue)  from  all  sources  paid  into  the  county 
treasury;  the  funds  among  which  the  same  was  distributed,  and  the 
amount  to  each;  the  total  amount  of  warrants  drawn  and  paid,  and  on 
what  fund ;  the  total  amount  of  warrants  drawn  and  unpaid ;  accounts  or 
claims  audited,  or  allowed  and  unpaid,  and  the  fund  out  of  which  they  are 
to  be  paid,  and  generally  make  a  full  and  specific  showing  of  the  financial 
condition  of  the  county.  Said  auditor  arid  treasurer  shall  cause  to  be  pub- 
lished a  summary  of  said  statements  in  some  newspaper  published  in  the 
county.     ['95,  p.  13,  §  1.] 

Hist.     R.   S.   §2010;  am.  '95,  p.   13,   §1,   reenacted  Comp.   leg.— Cal.      Similar:     Pol.   C.    1872,    §4223; 

'99,    p.    233,    §  1,   reenacted   R.   C.    §  2057.  Kerr's  C.  ib. 

§  2058.  Annual  statement  of  financial  condition  of  county.  Every 
county  auditor  must,  on  or  before  the  second  Monday  in  April  of  each  year, 
prepare,  in  duplicate,  an  exact  and  full  statement,  under  oath,  of  the 
financial  condition  of  his  county  for  the  fiscal  year  last  preceding,  one  of 
which  statements  shall  be  filed  in  the  office  of  the  state  auditor  and  the 
other  with  the  board  of  county  commissioners  of  the  county. 

Such  statement  must  clearly  set  forth  the  following :  The  total  assessed 
valuation  of  the  county  for  each  year ;  the  amount  of  the  tax  levy  on  each 
$100  valuation  for  each  several  purpose  for  which  levied,  stating  it,  and 
the  total  amount  of  the  tax  levy  for  each  year.  Therefrom  shall  be  de- 
ducted the  amount  of  double  assessments,  uncollected  taxes  or  other  credits 
ordered  by  the  board  of  county  commissioners  to  be  given  to  the  assessor 
on  account  of  the  roll  for  that  year,  showing  the  actual  amount  of  revenue 
obtainable  from  such  roll.  Thereafter  shall  follow  a  statement  in  which 
shall  be  charged  to  each  separate  fund  for  which  a  levy  was  made,  the 
proportion  of  net  revenue  which  may  be  obtained  for  such  fund  from  such 
levy,  and  also  all  amounts  ordered  to  be  transferred  thereto  as  provided 
by  law,  and  also  all  revenues  received  for  such  year  for  each  of  said  funds 
from  sources  other  than  property  tax.  There  shall  be  credited  against 
such  revenue,  shown  in  each  fund,  the  amount  allowed  by  the  board  of 
county  commissioners,  for  which  warrants  have  been  ordered  in  such 
year,  payable  out  of  such  fund ;  and  which  amounts  shall  be  classified  into 
warrants  drawn  and  paid,  warrants  drawn  and  not  paid,  and  warrants 
ordered  and  not  drawn.  There  shall  also  be  credited,  in  the  statement  of 
the  appropriate  funds,  the  amount  paid  on  account  of  court  orders ;  witness 
certificates;  bonds  and  coupons;  state,  ad  valorem,  wagon  road  or  other 
levies;  current  expense;  road;  bridges;  general  school  purposes;  interest 
on  warrants  paid ;  and  generally,  of  all  amounts  paid  out  of  the  revenues 
of  the  year  on  account  of  each  of  the  several  funds,  or  transferred  there- 
from as  provided  by  law,  and  the  amount  of  delinquent  tax  due  to  each 
of  such  funds  from  the  revenue  of  such  year.  The  amount  of  cash  in  the 
treasury  to  the  credit  of  each  of  such  funds  shall  be  credited  therein ;  and 
said  statement  of  each  of  said  funds  shall  be  balanced,  as  the  condition 
thereof  shall  require,  by  carrying  to  the  credit  of  such  account  surplus 
revenue  over  expenditures  or  by  debiting  the  account  with  deficit  of  revenue 
to  meet  expenditures. 
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The  auditor  must,  at  the  close  of  such  report,  make  recapitulation  of 
the  total  revenues  and  expenditures  for  the  year,  and  must  compute  the 
exact  levy  which  would  have  been  required  or  the  net  amount  of  the  assess- 
ment roll  for  the  year,  to  pay  such  expenditures  and  make  a  statement 
of  the  same. 

A  further  showing  shall  be  made  in  said  statement,  as  follows:  A 
statement  of  the  actual  amount  and  character  of  the  bonded  indebtedness 
of  the  county,  if  any,  and  rate  of  interest  thereon,  together  with  the 
amount  of  the  floating  indebtedness,  at  the  date  of  said  statement,  and 
the  amount  of  cash  on  hand  in  the  treasury,  applicable  to  the  payment 
thereof.  There  shall  be  a  detailed  showing  made  in  said  statement  as  to 
the  amount  of  expenditure  made  in  said  year  in  said  county  on  account 
of  current  expense,  other  than  for  roads  and  bridges,  wherein  the  total 
amount  of  such  expenditures  shall  be  debited  and  a  credit  made  against 
the  same  for  the  several  classified  items  of  expenditure,  in  the  amount 
shown  by  each. 

Such  classification  and  summarized  details  shall  be  as  nearly  as  prac- 
ticable as  follows: 

To  total  amount  of  expenditure  for  the  year  payable  out  of  current 
expense  fund,  $ 

By  care  of  poor:    Medical  attendance,  $ ;  burials,  $ ; 

temporary  aid,  $ 

By  salary,  or  other  compensation  of  each;  actual  expenses  being  a 
county  charge;  (showing  separately  under  sheriff  for  deputies  and  jailers; 
board  and  care  of  prisoners)  office  expenses;  blanks,  stationery;  furniture; 
and  supplies,  amount  of  each,  $ 

District  court :    By  defense  criminals,  $..... ;  witness  fees,  $ ; 

juror  fees,  $. 

Justice  courts :    By  fees  of  justices  of  the  peace,  $ ;  constables, 

$.. ;  jurors,  $. _ 

Courthouse:     By  merchandise,  $ ;  repairs,  $ ; 

janitor,  $ ;  fuel,  $.. ,  etc.,  and  generally,  such  a  summar- 
ized detail  as  shall  make  a  comprehensive  statement  of  the  full  amount 
and  nature  of  the  expenditures  in  said  fund,  for  the  fiscal  year  included 
in  said  statement.     ['01.  p.  294,  §  1.] 

Hist.     '01,  p.  294,   §  1,  reenacted  R.  C.   §  2058. 
Cross  ref.     See  Index  under  "County  Auditor." 

§  2059.  Other  duties.  The  auditor  must  discharge  such  other  duties 
as  are  required  by  law.     [R.  S.  §  2011.] 

Hist.     R.   S.   §  2011,  reenacted  R.   C.   §  2059. 
Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    §  4224  ; 
Kerr's  C.  ib. 

§  2060.  Filing  and  recording  bond.  The  bonds  of  the  recorder  and 
auditor  must  be  filed  by  the  probate  judge  in  the  probate  court  of  the 
county,  and  a  copy  thereof  duly  recorded  by  the  county  recorder,  and  when 
so  recorded,  fully  attested  by  the  probate  judge.     [R.  S.  §  2013.] 

Hist.       (See    '75,    p.    556,    §  5)     R.    S.    §  2013,    re-  Comp.  leg.— Cal.     See  Pol.   C.   1872,   §  4122,  subds. 

enacted  R.   C.  §  2060.  3   and   5  ;    Kerr's  C.   ib. 

ARTICLE  8. 
RECORDER. 

§  2061.  Books  to  be  procured.  The  recorder  must  procure  such 
books  for  records  as  the  business  of  his  office  requires,  but  orders  for  the 
same  must  first  be  obtained  from  the  board  of  commissioners.  He  has  the 
custody  of  and  must  keep  all  books,  records,  maps  and  papers  deposited  in 
his  office.     [R.  S.  §  2023.] 

Hist.     (See  '64,  p.  475,  §  64)   R.  S.  §  2023,  reenact-  Cross  ref.     See  Index  under  "Recorder." 

ed  R.   C.   §  2061.' 

Comp.   leg.— Cal.      Similar:     Pol.   C   1872,   §4234; 
Kerr's  C.  ib. 
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§  2062.  Instruments  to  be  recorded.  He  must,  upon  the  payment 
of  his  fees  for  the  same,  record  separately,  in  large  and  well  bound  separate 
books,  in  a  fair  hand : 

1.  Deeds,  grants,  transfers  and  mortgages  of  real  estate,  releases  of 
mortgages,  powers  of  attorney  to  convey  real  estate  and  leases  which  have 
been  acknowledged  or  proved. 

2.  Certificates  of  marriage  and  marriage  contracts. 

3.  Wills  admitted  to  probate. 

4.  Official  bonds. 

5.  Notices  of  mechanics*  liens. 

6.  Transcripts  of  judgments  which  by  law  are  made  liens  upon  real 
estate. 

7.  Notices  of  attachments  upon  real  estate. 

8.  Notices  of  the  pendency  of  an  action  affecting  real  estate,  the  title 
thereto  or  possession  thereof. 

9.  Instruments  describing  or  relating  to  the  separate  property  of 
married  women. 

10.  Notices  of  preemption  claims. 

11.  Such  other  writings  as  are  required  or  permitted  by  law  to  be 
recorded.     [R.  C.  §  2062.] 

Hist.      (See   '64,   p.   475,    §70)    R.   S.    §2024,   modi-  Cited:      (Dis.  op.)    Lincoln  Co.   v.  Twin   Falls  etc. 

fied    by    '99,    p.    121,    compiled   and    reenacted   R.    C.        Co.    (1913)    23  I.  433,   130  P.  788. 
§  2062. 

Comp.    leg. — Cal.      Same    with    additional    subdivi- 
sions:    Pol.    C.   1872,    §4235;   Kerr's  C.   ib. 

§  2062a.  Register  for  names  of  farms.  Any  farm  owner  in  the 
state  of  Idaho  may,  upon  the  payment  of  $1  to  the  county  recorder  in  the 
county  in  which  said  farm  is  located,  have  the  name  of  his  said  farm  duly 
recorded  in  a  register  which  the*  said  county  recorder  shall  keep  for  said 
purpose,  and  shall  be  furnished  a  certificate  issued  under  the  seal  of  said 
auditor  setting  forth  the  name  and  location  of  said  farm.  When  any  name 
shall  have  been  recorded,  as  above  specified,  as  the  name  of  any  farm,  such 
name  shall  not  be  recorded  as  the  name  of  any  other  farm  in  the  same 
county. 

Hist.     '11,  c.  172,  §  567  ;  "recorder"  for  "auditor"  ;        disbursements    to    carry    out    the    provisions    of    the 
last    paragraph    relating    to   disposition    of    fees   and        section  omitted  as  unnecessary  duplication. 

§  2063.     Indexes  to  be  kept.     Every  recorder  must  keep : 

1.  An  index  of  deeds,  grants  and  transfers,  labeled  "Grantors,"  each 
page  divided  into  four  columns,  headed  respectively,  "Names  of  grantors," 
"Names  of  grantees,"  "Date  of  deeds,  grants  or  transfers"  and  "Where 
recorded." 

2.  An  index  of  deeds  labeled  "Grantees,"  each  page  divided  into  four 
columns,  headed  respectively,  "Names  of  grantees,"  "Names  of  grantors," 
"Date  of  deeds,  grants  or  transfers"  and  "Where  recorded." 

3.  Two  indexes  of  mortgages,  labeled  respectively,  "Mortgagors  of 
real  property,"  "Mortgagors  of  personal  property,"  with  the  pages  thereof 
divided  into  five  columns,  headed  respectively,  "Names  of  mortgagors," 
"Name  of  mortgagees,"  "Date  of  mortgages,"  "Where  recorded,"  "When 
discharged." 

4.  Two  indexes  of  "Mortgages,"  labeled  respectively,  "Mortgagees  of 
real  property,"  "Mortgagees  of  personal  property,"  with  the  pages  thereof 
divided  into  five  columns,  headed  respectively,  "Names  of  mortgagees," 
"Names  of  mortgagors,"  "Date  of  mortgages,"  "Where  recorded,"  "When 
discharged." 

5.  Two  indexes  of  release  of  mortgages,  labeled  respectively  "Releases 
of  mortgages  of  real  property — mortgagors,"  "Releases  of  mortgages  of 
personal  property — mortgagors,"  with  the  pages  thereof  divided  into  six 
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columns,  headed  respectively,  "Parties  releasing,"  "To  whom  releases  are 
given,"  "Date  of  releases,"  "Where  releases  are  recorded,"  '"Date  of  mort- 
gages released,"  "Where  mortgages  released  are  recorded." 

6.  Two  indexes  of  releases  of  mortgages,  labeled  respectively,  "Re- 
leases of  mortgages  of  real  property — mortgagees,"  "Releases  of  mort- 
gages of  personal  property — mortgagees,"  with  the  pages  thereof  divided 
into  six  columns,  headed  respectively,  "Parties  whose  mortgages  are  re- 
leased," "Parties  releasing,"  "Date  of  releases,"  "Where  recorded,"  "Date 
of  mortgages  released,"  "Where  mortgages  released  are  recorded." 

7.  An  index  of  powers  of  attorney,  labeled  "Powers  of  attorney,"  each 
page  divided  into  five  columns,  headed  respectively,  "Names  of  parties 
executing  powers,"  "To  whom  powers  are  executed,"  "Date  of  powers," 
"Date  of  recording,"  "Where  powers  are  recorded." 

8.  An  index  of  leases,  labeled  "Lessors,"  each  page  divided  into  four 
columns,  headed  respectively,  "Names  of  lessors,"  "Names  of  lessees," 
"Date  of  leases,"  "When  and  where  recorded." 

9.  An  index  of  leases,  labeled  "Lessees,"  each  page  divided  into  four 
columns,  headed  respectively,  "Names  of  lessees,"  "Names  of  lessors," 
"Date  of  leases,"  "When  and  where  recorded." 

10.  An  index  of  marriage  certificates,  labeled  "Marriage  certificates — 
Men,"  each  page  divided  into  six  columns,  headed  respectively,  "Men  mar- 
ried," "To  whom  married,"  "When  married,"  "By  whom  married,"  "Where 
married,"  "Where  certificates  are  recorded." 

11.  An  index  of  marriage  certificates,  labeled  "Marriage  certificates — 
Women,"  each  page  divided  into  six  columns,  headed  respectively,  "Women 
married"  (and  under  this  head  placing  the  family  names  of  the  women), 
"To  whom  married,"  "When  married,"  "By  whom  married,"  "Where  mar- 
ried," "Where  certificates  are  recorded." 

12.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assign- 
ments of  mortgages  and  leases — Assignors,"  each  page  divided  into  five 
columns,  headed  respectively,  "Assignors,"  "Assignees,"  "Instruments 
assigned,"  "Date  of  assignment,"  "When  and  where  recorded." 

13.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assign- 
ments of  mortgages  and  leases — Assignees,"  each  page  divided  into  five 
columns,  headed  respectively,  "Assignees,"  "Assignors,"  "Instruments 
assigned,"  "Date  of  assignments,"  "When  and  where  recorded." 

14.  An  index  of  wills,  labeled  "Wills,"  each  page  divided  into  four 
columns,  headed  respectively,  "Names  of  testators,"  "Date  of  wills,"  "Date 
of  probate,"  "When  and  where  recorded." 

15.  An  index  of  official  bonds,  labeled  "Official  bonds,"  each  page  divid- 
ed into  five  columns,  headed  respectively,  "Names  of  officers,"  "Names  of 
offices,"  "Date  of  bonds,"  "Amount  of  bonds,"  "When  and  where  recorded." 

16.  An  index  of  notices  of  mechanics'  liens,  labeled  "Mechanics'  liens," 
each  page  divided  into  three  columns,  headed  respectively,  "Parties  claim- 
ing liens,"  "Against  whom  claimed,"  "Notices,  when  and  where  recorded." 

17.  An  index  to  transcripts  of  judgment,  labeled  "Transcripts  of  judg- 
ments," each  page  divided  into  seven  columns,  headed  respectively,  "Judg- 
ment debtors,"  "Judgment  creditors,"  "Amount  of  judgments,"  "Where 
recorded,"  "When  recovered,"  "When  transcript  filed,"  "When  judgment 
satisfied." 

18.  An  index  of  attachments,  labeled  "Attachments,"  each  page  divided 
into  six  columns,  headed  respectively,  "Parties  against  whom  attachments 
are  issued,"  "Parties  issuing  attachments,"  "Notices  of  attachments," 
"When  recorded,"  "Where  recorded,"  "When  attachments  discharged." 

19.  An  index  of  notices  of  the  pendency  of  actions,  labeled  "Notices  of 
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actions,"  each  page  divided  into  three  columns,  headed  respectively,  "Par- 
ties to  the  actions,"  "Notices,  when  recorded,"  "Where  recorded." 

20.  An  index  of  the  separate  property  of  married  women  labeled  "Sep- 
arate property  of  married  women,"  each  page  divided  into  five  columns, 
headed  respectively,  "Names  of  married  women,"  "Names  of  their  hus- 
bands," "Nature  of  instruments  recorded,"  "When  recorded,"  "Where 
recorded." 

21.  An  index  of  possessory  claims,  labeled  "Possessory  claims,"  each 
page  divided  into  five  columns,  headed  respectively,  "Claimants,"  "No- 
tices," "When  received,"  "Date  of  notices,"  "When  and  where  recorded." 

22.  An  index  of  homesteads,  labeled  "Homesteads,"  each  page  divided 
into  five  columns,  headed  respectively,  "Claimants,"  "Date  of  declaration," 
"When  and  where  recorded,"  "Abandonment,"  "When  and  where  recorded." 

23.  An  index  of  agreements  and  bonds  affecting  the  title  of  real  prop- 
erty, labeled,  "Real  property  agreements,"  each  page  divided  into  four 
columns,  headed  respectively,  "Vendors,"  "Vendees."  "Date  of  agreement," 
"When  and  where  recorded." 

24.  An  index  of  mining  claims,  labeled  "Mining  claims,"  each  page 
divided  into  five  columns,  headed  "Locators,"  "Name  of  claim,"  "Date  of 
location,"  "When  filed  for  record,"  "Where  recorded." 

25.  An  index  of  water  rights,  labeled  "Water  rights,"  each  page  divided 
into  four  columns,  labeled  "Locators,"  "Date  of  notice,"  "When  filed  for 
record,"  "Where  recorded." 

26.  A  general  index  of  all  papers  to  be  entered  as  they  are  filed.  [R.  S. 
§  2025.] 


Hist.  (See  '64,  p.  475,  §  72)  R.  S.  §  2025,  re- 
enacted   R.   C.    §  2063. 

Comp.  leg. — Cal.  Same  through  subd.  21,  rest 
omitted:     Pol.   C.   1872.    S  4236  ;   Kerr's   C.   ib. 

Character  of  record:  The  recording  laws  of  this 
state  provide  for  making  a  record  title  to  mining 
property,  snd  these  records  furnish  a  ready  and 
convenient  means  of  information  on  all  matters  re- 
nuired  to  be  of  record.  Moore  v.  Pooley  (1909) 
17   I.    57,   62,    104   P.   898. 


Index  to  persons  not  property :  The  statute  pro- 
vides no  method  for  keeping  a  numerical  record  and 
index  of  real  property,  and  of  conveyances  affect- 
ing the  same.  It  only  provides  for  alphabetical  in- 
dexes of  grantors  and  grantees.  Harris  v.  Reed 
(1912)    21    I.    364,    121    P.    780. 

Other  indexes  not  official:  The  county  commis- 
sioners have  no  authority  to  require  the  county  re- 
corder to  keep  any  other  indexes  than  provided  in 
this  and  the  following  sections.  Reilly  v.  Comrs.  of 
Latah   Co.   (1916)   29  I.  212,   158  P.  322. 


§  2064.  Indexing  official  deeds.  Deeds  made  by  sheriffs,  collectors, 
administrators,  trustees  and  other  officers,  in  their  official  capacity,  shall 
be  indexed  by  the  recorder  in  the  name  of  the  owner  of  the  property  con- 
veyed, as  grantor,  by  the  officer,  naming  him  and  his  office.  ['07,  p.  95,  §  1.] 

Hist.      '07,   p.   95,   §  1,   reenacted  R.   C.   §  2064. 

Cited:      Reilly  v.    Comrs.    of   Latah    Co.    (1916)    29 
I.   212,   158  P.   322. 

§  2065.  Certificates  of  sale.  The  recorder  must  keep  in  his  office  a 
book  to  be  called  "Certificates  of  sale,"  and  record  therein  all  certificates 
of  sale  of  real  estate  sold  under  execution  or  under  order  made  in  any 
judicial  proceeding.  He  must  also  prepare  an  index  thereto,  in  which 
he  must  enter,  in  separate  columns,  the  names  of  the  plaintiff  in  the  execu- 
tion, the  defendant  in  the  execution,  the  purchaser  at  the  sale,  and  the 
date  of  the  sale.     [R.  C.  §  2065.] 

Hist.     R.   S.    §  2026  ;  am.  R.  C.   §  2065. 

Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    §  4237  ; 
Kerr's   C.  ib. 

§  2066.  Judgments  affecting  land.  The  recorder  must  file  and  re- 
cord with  the  record  of  deeds,  grants  and  transfers,  certified  copies  of  final 
judgments  or  decrees  partitioning  or  affecting  the  title  or  possession  of 
real  property,  any  part  of  which  is  situate  in  the  county  of  which  he  is 
recorder.     [R.  S.  §  2027.] 


Hist.      R.   S.   §  2027,  reenacted  R.  C.   §  2066. 
Comp.    leg.— Cal.      Same :      Pol.    C.    1872,    §  4238  ; 
Kerr's  C.   ib. 


Cited; 

172. 
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§  2067.  Same:  Record  imparts  notice.  Every  such  certified  copy 
of  decree  of  partition,  from  the  time  of  filing  the  same  with  the  recorder 
for  record,  imparts  notice  to  all  persons  of  the  contents  thereof ;  and  sub- 
sequent purchasers,  mortgagees  and  lienholders,  purchase  and  take  with 
like  notice  and  effect  as  if  such  copy  of  decree  was  a  duly  recorded  deed, 
grant  or  transfer.     [R.  C.  §  2067.] 

Hist.      R.   S.    §2028;   am.   R.   C.    §2067.  Cited:      Smith  v.   Kessler   (1912)    22  I.   589,    127  P. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4239;        172- 
Kerr's  C.  ib. 

§  2068.  Several  indexes  in  same  volume.  The  recorder  may  keep  in 
the  same  volume  any  two  or  more  of  the  indexes  required  to  be  kept,  but 
the  several  indexes  must  be  kept  distinct  from  each  other,  and  the  volume 
must  be  distinctly  marked  on  the  outside  in  such  way  as  to  show  all  the 
indexes  kept  therein.  The  names  of  the  parties  in  the  first  column  in  the 
several  indexes  must  be  arranged  in  alphabetical  order.     [R.  C.  §  2068.] 

Hist.     (See  '64,  p.  475,  §  73)  R.  S.  §2029,  modified  Cited:      Harris    v.   Reed    (1912)    21    I.    364,    121    P. 

by  '07,   p.   95,  compiled  and  reenacted   R.  C.   §2068.        780;  Reilly  v.  Comrs.  of  Latah  Co.   (1916)   29  I.  212, 

Comp.   leg.— Cal.     Similar:     Pol.   C    1872,    §4240;        216«   158  P-   322- 
Kerr's  C.   ib. 

§  2069.  Indorsement  on  instruments.  When  any  instrument,  paper 
or  notice,  authorized  by  law  to  be  recorded,  is  deposited  in  the  recorder's 
office  for  record,  the  recorder  must  indorse  upon  the  same  the  time  when 
it  was  received,  noting  the  year,  month,  day,  hour  and  minute  of  its  recep- 
tion, and  at  once  enter  it  in  the  proper  index,  and  must  record  the  same 
without  delay,  together  with  the  acknowledgments,  proofs  and  certificates, 
written  upon  or  annexed  to  the  same,  with  the  plats,  surveys,  schedule  and 
other  papers  thereto  annexed,  in  the  order  and  as  of  the  time  when  the 
same  was  received  for  record,  and  must  note  at  the  foot  of  the  record  the 
exact  time  of  its  reception,  and  the  name  of  the  person  at  whose  request 
it  was  recorded.     [R.  S.  §  2030.] 

Hist.      (See    '64,    p.    475,    §74)    R.    S.    §2030,    re-  Comp.   leg.— Cal.     Similar:      Pol.   C    1872,    §4241: 

enacted  R.  C  §  2069.  Kerr's  C.  ib. 

§  2070.  Same:  Book  and  page  of  record.  He  must  also  indorse 
upon  each  instrument,  paper  or  notice,  the  book  and  pages  in  which  it  is 
recorded,  and  must  thereafter  deliver  it  upon  request  to  the  party  leaving 
the  same  for  record,  or  to  his  order.      [R.  S.  §  2031.] 

Hist.       (See    '64,    p.    475,    §75)    R.    S.    §2031,    re-  Comp.  leg.— Cal.      Similar:     Pol.  C    1872,    §4242; 

enacted  R.  C  §  2070.  Kerr's  C.  ib. 

§  2071.  Number  to  be  stamped  on  instruments.  It  is  hereby  made 
the  duty  of  each  county  recorder  in  this  state,  when  any  instrument,  paper 
or  notice  authorized  by  law  to  be  recorded  is  deposited  in  the  recorder's 
office  for  record,  immediately  to  write  or  stamp  thereon  an  instrument 
number,  and  the  numbers  so  stamped  shall  be  consecutive  in  the  order  of 
filing,  commencing  with  number  one  in  each  county  and  following  in  the 
order  of  the  filing  of  the  various  instruments,  papers  or  notices,  and  prior- 
ity of  number  shall  be  prima  facie  evidence  of  priority  of  filing :  Provided, 
That  when  such  recorder  shall  receive  by  mail  or  other  like  inclosure  more 
than  one  instrument,  paper  or  notice  at  a  time,  he  shall  affix  such  numbers 
in  the  consecutive  order  in  which  said  instruments,  papers  or  notices 
actually  came  into  his  hand  on  opening,  save  that  when  more  than  one 
instrument,  paper  or  notice  is  received  from  the  same  source  at  the  same 
time,  he  may  follow  such  directions  as  the  sender  may  give  in  relation  to 
such  numbering.     ['03,  p.  428,  §  1.] 

Hist.     "03,  p.  428,  §  1,  reenacted  R.   C   §  2071. 

§  2072.  Reception  book.  There  shall  be  provided  by  the  county 
commissioners  of  each  county,  in  the  same  manner  that  other  record 
books  are  provided,  a  book  for  use  in  the  office  of  the  recorder  to  be  known 
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as  the  reception  book,  in  which  shall  be  entered,  immediately  after  num- 
bering, all  instruments,  papers  or  notices  authorized  by  law  to  be  re- 
corded. Such  book  shall  be  ruled  in  parallel  columns  and  in  the  first 
column  at  the  left  hand  side  of  the  page  shall  be  entered  the  instrument 
number;  in  the  second  column,  the  day,  hour  and  minute  of  filing;  in  the 
third  column,  the  grantor,  or  person  executing  the  instrument;  in  the 
fourth  column,  the  grantee,  or  person  to  whom  the  instrument  is  executed, 
if  there  be  such;  in  the  fifth  column,  the  character  of  the  instrument;  in 
the  sixth  column,  the  book  and  page  where  recorded ;  in  the  seventh  column 
a  brief  description  of  the  property,  if  any,  described  therein ;  and  in  the 
last  column  at  the  right,  the  name  of  the  person  to  whom  delivered.  Such 
book  shall  be  a  part  of  the  public  records  of  such  office,  and  open  to  public 
inspection  during  office  hours.     ['03,  p.  428,  §  2.] 

Hist.      '03,   p.   428.    §  2,    reenacted   R.  C.   §  2072. 

§  2073.  Certificate  of  time  of  reception.  When  any  such  instru- 
ment, paper  or  notice  is  numbered  and  entered  in  the  reception  book  and 
indexed,  it  shall  be  recorded,  or  filed,  as  now  provided  by  law ;  and  it  shall 
be  the  duty  of  the  recorder  to  write  or  stamp,  or  cause  to  be  written  or 
stamped,  at  the  beginning  of  the  record  thereof,  if  recorded,  the  words 
"Instrument  number"  and  add  thereto  the  number  stamped  or  written  on 
such  instrument,  paper  or  notice,  and  to  add  immediately  after  the  record 
thereof,  a  certificate  setting  forth  the  exact  time  of  the  reception  of  such 
instrument,  paper  or  notice,  giving  the  day,  hour  and  minute  as  set  out  in 
the  original  notation  of  filing  made  by  him  upon  the  instrument,  paper  or 
notice  itself,  and  the  name  of  the  person  at  whose  request  it  is  recorded, 
which  record  and  certificate  he  shall  authenticate  with  his  official  signa- 
ture, but  for  which  certificate  and  authentication  he  shall  not  be  authorized 
or  permitted  to  collect  a  fee.     ['03,  p.  428,  §  3.] 

Hist.      '03,    p.   428,    8  3,   reenacted  R.   C.   §  2073. 

§  2074.  Failure  properly  to  record  instrument.  If  any  recorder 
neglects  or  refuses  or  fails  to  record  any  instrument,  paper  or  notice  au- 
thorized by  law  to  be  recorded,  in  the  manner  provided  for  in  the  three  pre- 
ceding sections,  he  shall  be  liable  to  the  party  aggrieved  for  three  times 
the  amount  of  the  damages  which  may  be  occasioned  thereby,  and  for  each 
such  neglect  or  failure  or  refusal,  whether  damages  are  recovered  by  an 
aggrieved  party  or  not,  he  shall  pay  into  the  general  school  fund  of  his 
county  the  sum  of  $50,  which  may  be  recovered  by  an  action  which  it  is 
the  duty  of  the  prosecuting  attorney  to  prosecute.  All  penalties  provided 
by  this  section  shall  be  recoverable  from  the  recorder  upon  his  official  bond. 

Hist.      *03,    p.    428,    §  4,    reenacted    R.    C.    §  2074  ;  Comp.  leg.— Cal.     See  Pol.   C.   1872,  §  4244  ;  Kerr's 

"'county    attorney"    changed    to    "prosecuting    attor-        C.   ib. 
ney." 

§  2075.  Recorder  must  make  searches.  The  recorder  must,  upon 
the  application  of  any  person,  and  upon  the  payment  or  tender  of  the  fees 
therefor,  make  searches  for  conveyances,  mortgages  and  all  other  instru- 
ments, papers  or  notices  recorded  or  filed  in  his  office,  and  furnish  a  cer- 
tificate thereof,  stating  the  names  of  the  parties  to  such  instruments, 
papers  and  notices,  the  dates  thereof,  the  year,  month,  day,  hour  and 
minute  they  were  filed,  the  extent  to  which  they  purport  to  affect  the  prop- 
erty to  which  they  relate,  and  the  book  and  pages  where  they  are  recorded. 
[R.  S.  §  2032.] 

Hist.      (See    '64,    p.    475,    §76)    R.    S.    §2032,    re-  Comp.   leg.— Cal.      Similar:      Pol.   C.    1872,    §4243; 

enacted   R.    C.   §  2075.  Kerr's  C.   ih. 

§  2076.  Liability  for  neglect.  If  any  recorder  to  whom  an  instru- 
ment, proved  or  acknowledged  according  to  law,  or  any  paper  or  notice 
which  may  by  law  be  recorded,  is  delivered  for  record : 
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1.  Neglects  or  refuses  to  record  such  instrument,  paper  or  notice 
within  a  reasonable  time  after  receiving  the  same;  or, 

2.  Records  any  instruments,  papers  or  notices  untruly,  or  in  any  other 
manner  than  as  hereinbefore  directed ;  or, 

3.  Neglects  or  refuses  to  keep  in  his  office  such  indexes  as  are  re- 
quired by  this  chapter,  or  to  make  the  proper  entries  therein ;  or, 

4.  Neglects  or  refuses  to  make  the  searches  and  to  give  the  certificate 
required  by  this  chapter ;  or  if  such  searches  or  certificate  are  incomplete 
and  defective  in  any  important  particular  affecting  the  property  in  respect 
to  which  the  search  is  requested;  or, 

5.  Alters,  changes  or  obliterates  any  records  deposited  in  his  office, 
or  inserts  any  new  matter  therein; 

He  is  liable  to  the  party  aggrieved  for  three  times  the  amount  of  the 
damages  which  may  be  occasioned  thereby.     [R.  S.  §  2033.] 

Hist.      (See    '64,    p.    475,    §77)    R.    S,    §2033,    re-  Cited:     (In  brief  of  counsel)  Lincoln  Co.  v.  Twin 

enacted  R.   C.   §  2076.  Falls  etc.   Co.    (1913)    23  I.   433. 

Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4244; 
Kerr's  C.  ib. 

§  2077.  Fees  to  be  prepaid.  He  is  not  bound  to  record  any  instru- 
ment or  file  any  paper  or  notice,  or  furnish  any  copies,  or  to  render  any 
service  connected  with  his  office,  until  his  fees  for  the  same,  as  prescribed 
by  law,  are,  if  demanded,  paid  or  tendered.     [R.  S.  §  2034.] 

Hist.      (See    '64,    p.    475,    §84)    R.    S.    §2034,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4245; 

enacted  R.  C.  §  2077.  Kerr's  C.  ib. 

§  2078.  Records  open  to  inspection.  All  books  of  record;  maps, 
charts,  surveys  and  other  papers  on  file  in  the  recorder's  office,  must,  dur- 
ing office  hours,  be  open  for  the  inspection  of  any  person  who  may  desire 
to  inspect  them,  and  may  be  inspected  without  charge;  and  the  recorder 
must  arrange  the  books  of  record  and  indexes  in  his  office  in  such  suitable 
places  as  to  facilitate  their  inspection.     [R.  S.  §  2035.] 

Hist.      (See    '64,    p.    475,    §80)    R.    S.    §2035,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4246; 

enacted  R.  C.  §  2078.  Kerr's   C.   ib. 

ARTICLE  9. 
ASSESSOR  AND   TAX  COLLECTOR. 

§  2079.  Duties  of  assessor.  The  assessor's  duties  are  prescribed  in 
Title  XXVI  of  this  Code,  relating  to  revenue. 


Hist.      R.    C.    §  2079  ;    am.    by    '13,    c.    128,    §  1,   p. 

475,  imposing  duties  of  tax  collector  upon  treasurer. 

Cross  ref.     See  Index  under  "Assessor  " 


ARTICLE  10. 
PROSECUTING  ATTORNEY. 

Note:  This  article,  based  on  '97,  p.  74,  superseded  R.  S.  1887,  §§2050-7;  amended  '90-91,  p. 
46,  prescribing  the  duties  of  the  district  attorney,  which  were  rendered  obsolete  by  the  amend- 
ment,   in   '95,    of  Const.   V,    18,   creating   the  office  of  prosecuting  attorney. 

§  2080.  Qualifications.  No  person  shall  be  eligible  to  the  office  of 
prosecuting  attorney  who  is  not  an  attorney  and  counselor  at  law  duly 
licensed  to  practice  as  such  in  the  district  courts  of  the  state.  No  prose- 
cuting attorney  shall  hold  any  other  county  or  state  office  during  his  term 
of  office  as  prosecuting  attorney.    [R.  C.  §  2080.] 

Hist.      '97,    p.    74,    §  1,    reenacted    '99,    p.    24,    §  1  ;  But  a  board  of  county  commissioners  has  no  au- 

am.  R.  C.  §  2080.  thority  to  employ  counsel   to   assist  the   prosecuting 

Cited:     S.  v.  Corcoran   (1900)  7  I.  220,  61  P.  1034.  attorney   in   prosecuting  criminal    cases.      Conger   v. 

^  M  .   ,  ,       _.  .,  Comrs.   of    Latah    Co.    (1897)    5   I.    347,   48    P.    1064; 

Employment   of   special  counsel:     The  act  provid-  Adamson  v.   Comrs.  of  Custer  Co.    (1915)    27  I.    190. 

ing  for  a  district  attorney  does  not  impair  the  power  t^ij    p     r:gg 

of  the  county  commissioners  to  employ  special  coun-  .-  •  . 

sel   to  perform   legal    services  for  the  county  as  au-  .    County  or  state  office:     A  university  professorship 

thorized  by   R.    S.   §  1759,   subd.    13.      (§  1917.)      An-  1S  neither  a  county  nor  state  office  as  contemplated 

derson  v.  Shoshone  Co.   (1898)   6  I.  76,  53  P.  105.  h?  thls  section.     O.  A.  G.   '15-16,  p.  43. 

§  2081.  Appointment  of  special  prosecutor.  When  there  is  no  prose- 
cuting attorney  for  the  county,  or  when  he  is  absent  from  the  court,  or 
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when  ho  has  acted  as  counsel  or  attorney  for  a  party  accused  in  relation 
to  the  matter  of  which  the  accused  stands  charged,  and  for  which  he  is 
to  be  tried  on  a  criminal  charge,  or  when  he  is  near  of  kin  to  the  party  to 
be  tried  on  a  criminal  charge,  or  when  he  is  unable  to  attend  to  his  duties, 
the  district  court  may,  by  an  order  entered  in  its  minutes,  stating  the 
cause  therefor,  appoint  some  suitable  person  to  perform  for  the  time  being, 
or  for  the  trial  of  such  accused  person,  the  duties  of  such  prosecuting 
attorney,  and  the  person  so  appointed  has  all  the  powers  of  the  prosecuting 
attorney,  while  so  acting  as  such.     [R.  C.  §  2081.] 

Hist.      '97,    p.    74,    §  2,    reenacted   '99,   p.   24,    §  2 ;  f°r   the   county.     Hampton  v.   Comrs.   of   Logan   Co. 

am.   R.    C.    §2081.  (1896)    4   I.   646,   43  P.   324. 

Appointment:     By  whom:     District  court  and  not  Appointee's    duty:      An    attorney    appointed   under 

county    commissioners    has    right    to    appoint    prose-  this   section   is  obliged   to   act.      Adamson   v.   Comrs. 

cutor    where   regular   prosecuting   attorney    can    not  of  Custer  Co.   (1915)   27  I.  190,  147  P.  785. 

act.     Adamson  v.  Comrs.  of  Custer  Co.   (1915)   27  I.  Appointee's    compensation:       The    appointee    may 

190,    147   P.  785.  receive    such    compensation   as   the   court   may    allow 

o r..  ,.c      ..  ,  .  .  out  of   the   salary  of  the  district  attorney.      Conger 

Same:     Disqualification  of  prosecutor  prerequisite:        v.   Comrs    of  Latah  Co     (lg97)    5  j    M1    Jg  p    1(*6 

The   court   may   act   under   this   section  only   on   the  .                  ,            ..„    ...    ,           . 

occurrence  of  some  of  the  contingencies  that  dis-  Ap.P«,"te.e  s  Qualifications:  A  person  is  not  dis- 
qualify the  prosecuting  attorney  from  performing  qualified  f™m  acting  as  prosecuting  attorney  pro 
the  duties  "of  his  office.  The  appointment  of  a  spe^  te?rt.  by  reason  °.f  hav.in.^  been  an  attorney  for  a 
cial  attorney  to  appear  before  the  grand  jury  on  minmg  company  m  a  civil  case  though  it  is  claimed 
the  ground  that  the  prosecuting  attorney  was  en-  that  *h.®  criminal  action,  for  which  such  attorney  is 
gaged  in  other  business  is  void,  and  an  indictment  especially  appointed,  is  being  prosecuted  at  the  in- 
returned  by  the  grand  jury  before  which  such  spe-  f S*!0"  °Tf  S0U0cAh  ™inigS  ™™l>ai$-  S\  V'  Corcoran 
cial  attorney  appeared  should  be  quashed.  S.  v.  (J?00)  7  L  .220/  J6}  *■  I0?4-  Nor  where  he  was 
Barber  (1°07)    13  I    65    88  P    418  attorney  against  defendant  in  a  related  civil  action. 

Where  it  appeared  that  the  prosecuting  attorney  f^p^V"  Comrs-  of  Custer  Co-  <1915>  27  *•  190' 
was    disqualified    from    acting    in    a    criminal    case 

either  through   fear  or  complicity  with   the   persons  Appointee's    residence:      An    attorney    is    not    dis- 

accused,    the    court    properly    appointed    an    attorney  qualified    from    acting    as    prosecuting    attorney    by 

to    act    temporarily    as   prosecuting    attorney.      S.    v.  reason    of    his   residence    in    another   county.      S.    v. 

Corcoran   (1900)    7  I.  220,  61  P.   1034.  Corcoran    (1900)    7  I.  220,  61  P.   1034. 

Unauthorized  appointment:  Where  the  county  Appointee's  powers:  A  properly  appointed  prose- 
commissioners  employ  an  attorney  generally  to  act  cuting  attorney  pro  tern,  being  for  the  time  the  de 
for  the  county,  and  such  contract  is  declared  void  facto  prosecuting  attorney  and  clothed  with  the 
because  it  violates  this  section,  the  attorney  so  em-  powers  and  duties  of  that  officer,  is  authorized  to 
ployed  can  not  maintain  an  action  in  quantum  appear  before  the  grand  jury.  S.  v.  Corcoran  (1900) 
meruit  for  the  value  of  the  services  rendered  by  him  7   I.   220,   61  P.    1034. 

§  2082.     Duties.     It  is  the  duty  of  the  prosecuting  attorney : 

1.  To  prosecute  or  defend  all  actions,  applications  or  motions,  civil 
or  criminal,  in  the  district  court  of  his  county  in  which  the  people  or  the 
state  or  the  county  are  interested,  or  are  a  party ;  and  when  the  place  of 
trial  is  changed  in  any  such  action  or  proceeding  to  another  county,  he 
must  prosecute  or  defend  the  same  in  such  other  county. 

2.  To  prosecute  all  criminal  actions  before  the  probate  and  justices' 
courts  of  his  county  when  called  upon  by  said  courts,  and  upon  the  request 
of  magistrates  to  conduct  criminal  examinations  which  may  be  had  before 
such  magistrates,  and  to  prosecute  or  defend  all  civil  actions  before  the 
probate  and  justices'  courts  of  the  county,  in  which  the  people  or  the  state 
or  the  county  are  interested  or  a  party. 

3.  To  give  advice  to  the  board  of  county  commissioners,  and  other 
public  officers  of  his  county,  when  requested  in  all  public  matters,  in  which 
the  people  or  the  state  or  the  county  are  interested  or  a  party. 

4.  To  attend,  when  requested  by  any  grand  jury  for  the  purpose  of 
examining  witnesses  before  them;  to  draw  bills  of  indictments,  informa- 
tions and  accusations ;  to  issue  subpoenas  and  other  process  requiring  the 
attendance  of  witnesses. 

5.  On  the  first  Monday  of  each  month  to  settle  with  the  auditor,  and 
pay  over  all  money  collected  or  received  by  him  during  the  preceding 
month,  belonging  to  the  county  or  state,  to  the  county  treasurer,  taking  his 
receipt  therefor,  and  to  file,  on  the  first  Monday  of  January  in  each  year, 
in  the  office  of  the  auditor  of  his  county,  an  account  verified  by  his  affidavit, 
of  all  money  received  by  him  during  the  preceding  year,  by  virtue  of  his 
office,  for  fines,  forfeitures,  penalties  or  costs,  specifying  the  name  of  each 
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person  from  whom  he  receives  the  same,  the  amount  received  from  each, 
and  the  cause  for  which  the  same  was  paid. 

6.  To  perform  all  other  duties  required  by  him  of  any  law.  [R.  C. 
§  2082.] 

Hist.     '97,  p.  74,  §  3,  reenacted  '99,  p.  24,  §  3  ;  am.  must    look    after   and   defend    any   and    all    litigation 

R.  C.  §  2082.  instituted  against  the  county,  and  has  the  power  to 

Cross    ref.      See   Index  under   "Prosecuting   Attor-  takla"  appeal  in   any  such  cases  from  the  district 

ney  ••  court  to  the  supreme  court,  and  it  does  not  require 

"      .         _                      _,                 _    _    .   ,      _        /-„„-v  an  order  of  the  board  of  commissioners  to  authorize 

Cited:      Conger    v.    Comrs.    of    Latah    Co.     (1897)  him  to  do  that      Comrs.  of  Twin  Falls  Co.  v.  Bassett 

5  I.  347,  48  P.  1064;  S.  v.  Corcoran   (1900)   7  I.  220,  n^OKI    14  T    324    eft  p    774 

61  P.   1034;  S.  v.  Barber   (1907)    13  I.  65,  88  P.  418.  U;08'    14     'I                   I'    ,                                  ,        „ 

_     ..     .                       .                      T,    .     ,,       ,    .        .    .,  In   an   action   by  a  county  to  recover   a  road  poll 

Preliminary  examinations :  It  is  the  duty  of  the  tax  from  a  corporation  due  from  employees  of  the 
prosecuting  attorney  to  attend  before  magistrates  corporation  the  prosecuting  attorney  has  authority 
and  conduct  preliminary  examinations;  and  he  may  to  ai)peal  in  the  name  of  the  county  from  an  ad- 
cause  an  examination  to  be  had  for  such  offense  verse  judgment  and  such  appeal  need  not  be  taken 
as  he  deems  proper.  S.  v.  McGreevey  (1909)  17  I.  by  or  in  the  name  of  the  attorney  general.  Koote- 
453,  105  P.   104 1.  nai  Co    v    Hoi)e  L.  Co.   (1907)    13  I.  262,  89  P.  1054. 

Civil   actions :      It   is   the   duty   of   the   district  at-  Additional  services :     Special  services  rendered  by 

torney  to  prosecute   an   action   to   foreclose  a  school  a  proSecuting   attorney  held  to  be   within   the   scope 

fund    mortgage    without   extra   compensation.      S.    v.  of    his    duties    for    which    he   is    paid    a   fixed    galary 

Fitzpatnck    (1897)    5    I.    499,    51    P.    112.  under  Const.  V,  18,  as  am.     Givens  v.  Carlson  (1916) 

Criminal  actions:     It  is  the  duty  of  the  prosecut-  29    I.    133,    157    P.    1120. 

in£    at,torney    *°    Prosecute    all     criminal    cases    in  Special    counsel:      This    section   does   not   preclude 

which  he  is  not  disqualified      Adamson  v.  Comrs.  of  nrivate    counsel    from    appearing    for    the    state    in 

Custer  Co.    (1915)    27  I.   190,   147  P.  785.  criminal  cases.     P.  v.  Biles  (1885)  2  I.  114,  6  P.  120; 

Power  to  take  appeal:      The   prosecuting  attorney  S.   v.   Steers   (1906)    12  I.   174,  85  P.   104. 

§  2083.  Receipts  for  money  collected.  When  any  prosecuting  at- 
torney receives  any  money  for  fines,  forfeitures,  penalties  or  costs,  he 
must  deliver  to  the  person  paying  the  same  duplicate  receipts  therefor, 
one  of  which  must  be  filed  by  such  person  in  the  office  of  the  county 
auditor.     [R.  C.  §  2083.] 

Hist.      '97,    p.    74,    §4,    reenacted    '99,    p.    24,    §4; 
am.  R.  C  §  2083. 

§  2084.  Prohibitions.  No  prosecuting  attorney  must  receive  any 
fee  or  reward  for  or  on  behalf  of  any  prosecutor  or  other  individual,  for 
services  in  any  prosecution,  or  business  to  which  it  is  his  official  duty  to 
attend  or  discharge;  nor  be  concerned  as  attorney  or  counsel  for  either 
party  other  than  for  the  state,  people  or  county,  in  any  civil  action  de- 
pending upon  the  same  state  of  facts,  upon  which  any  criminal  prosecu- 
tion commenced  but  not  determined  depends,  and  no  law  partner  of  any 
county  attorney  must  be  engaged  in  the  defense  of  any  suit,  action  or  pro- 
ceeding, in  which  said  prosecuting  attornev  appears  on  behalf  of  the  peo- 
ple, state  or  county.     [R.  C.  §  2084.] 

Hist.      '97.    p.    74,    §  5,    reenacted    '99,    p.    24,    §  5 ;  cuting  attorneys  regularly  elected  or  appointed,   not 

an..    R.   C.   §  2084.  to    attorneys   appointed    by    the    district   court   under 

Cross   ref.     Penalty  for   attorney  defending   when  *  20T81-  nAAdafmS?nnovJ    Comrs    of    Custer    Co.    (1915) 

partner   prosecutes:      §6525.  2'    *■   190'   147   p-  785- 

Application :      This   section    applies   only  to   prose- 

§  2085.  Adviser  of  county  commissioners.  The  prosecuting  attor- 
ney is  the  legal  adviser  of  the  board  of  commissioners;  he  must  attend 
their  meetings  when  required,  and  must  attend  and  oppose  all  claims  and 
accounts  against  the  county  when  he  deems  them  unjust  or  illegal.  [R.  C. 
§  2085.] 

Hist.     '97,  p.  74,  §  7,  reenacted  '99,  p.  24,  §  6  ;  am. 
R.  C.  §  2085. 

§  2086a.  County  stenographer:  Compensation.  The  board  of 
county  commissioners  of  any  county  in  this  state  may  if  they  deem  it  ad- 
visable for  the  best  interests  of  the  county,  employ  a  competent  stenog- 
rapher at  a  fixed  compensation,  not  to  exceed  $100  per  month,  to  take  and 
transcribe  testimony  at  preliminary  hearings  or  examinations.  When  said 
board  determines  to  employ  said  stenographer  it  shall  make  entry  to  such 
effect  and  which  shall  be  in  force  until  repealed  by  said  board.  ['13,  c.  59, 
§  1,  p.  244.] 
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Hist.     '09,   p.    146,   H.   B.   82,    §  1;  am.   '13,   c.    59,  Cited:     S.  v.  Carlson   (1913)  23  I.  545,  130  P.  463. 

8  1,  p.   244.                                 ,  Stenographer   not   a   deputy:      Deputy   prosecuting 

Cross  ref.     Committing  magistrate  not  entitled  to  attorney  and  county   stenographer  can  not  be   same 

folio  fee  when  transcribed  by  county  stenographer:  person.     O.  A.  G.  '15-16,  p.  32. 
§  7525. 

§  2086b.  Same :  Duties.  Said  stenographer  shall  be  under  the  con- 
trol and  direction  of  the  prosecuting  attorney  of  the  said  county,  and  it 
shall  be  the  duty  of  the  said  stenographer  to  be  present  at  all  preliminary 
examinations  when  so  requested  by  the  prosecuting  attorney,  to  take  and 
transcribe  the  testimony  of  all  such  witnesses  in  said  examination,  and  to 
certify  the  same  as  true  and  correct,  which  said  certificate  shall  be  suffi- 
cient proof  of  the  correctness  of  said  depositions,  the  reading  of  the  same 
to  or  by  the  witness  and  the  assigning  of  the  same  by  the  witness  being 
hereby  dispensed  with.  Said  stenographer  shall  also  perform  such  other 
duties  as  may  be  required  by  the  prosecuting  attorney  in  the  conduct  of 
his  office,  and  other  county  business.     ['09,  p.  146,  H.  B.  82,  §  2.] 

Hist.      '09,   p.    146,   H.   B.   82,   §  2. 

Cross  ref.     Certification  of  testimony:      §7576. 
Cited:     S.  v.  Carlson  (1913)  23  I.  545,  130  P.  463. 

§  2086c.  Same:  Traveling  expenses.  When  it  becomes  necessary 
for  said  stenographer  to  go  from  place  to  place  in  the  performance  of 
county  business,  the  expenses  of  travel,  including  hotel  and  board,  shall  be 
a  charge  against  the  county,  and  shall  be  allowed  in  addition  to  the  monthly 
salary.     ['09,  p.  146,  H.  B.  82,  §  3.] 

Hist.      '09,   p.   146,   H.   B.   82,   §  3. 

§  2086d.  Prosecuting  attorney's  contingent  fund :  Appropriation  by 
commisioners.  The  county  commissioners  of  each  county  in  this  state  are 
hereby  authorized  and  directed  to  set  apart  at  their  first  meeting  in  Janu- 
ary of  each  year,  from  any  funds  then  in  the  county  treasury,  not  specially 
appropriated  or  set  aside  for  other  purposes,  in  an  amount  to  be  fixed  by 
said  board  of  county  commissioners,  a  sum  of  money  not  less  than  $100 
and  not  more  than  $1000,  to  be  used  by  the  prosecuting  attorney  of  each 
county  as  a  contingent  fund  for  the  purpose  of  defraying  such  necessary 
expenses  as  are  not  otherwise  specifically  provided  for  in  the  trial  and 
preparation  for  trial  of  criminal  cases,  and  in  the  payment  of  such  neces- 
sary expenses  as  are  not  otherwise  provided  for  in  conducting  investiga- 
tions by  the  grand  jury.     ['11,  c.  140,  §  1,  p.  436.] 

Hist.     '11,  c.   140,   §  1,  p.  436.  ing   the    appropiration    in    January   is   merely   direc- 

Time   of   appropriation:      The  provision   for  mak-       tory-     °-  A-  G-  '15-!6,  P-  32. 

§  2086e.  Same:  Approval  of  district  court.  The  prosecuting  at- 
torney of  each  county,  by  and  with  the  consent  and  approval  first  had  and 
obtained  of  the  district  court,  or  any  judge  thereof,  in  and  for  his  county, 
is  hereby  authorized  and  empowered  to  incur  the  expenses  specified  in  the 
preceding  section,  so  far  as  is  necessary,  to  the  amount  annually  appro- 
priated by  said  board  of  county  commissioners  for  said  purpose.  ['11, 
c.  140,  §  2,  p.  436.] 

Hist.     '11,  c.  140,  §  2,  p.  436. 

§  2086f .  Same :  Manner  of  disbursement.  All  disbursements  from 
said  fund  shall  be  made  in  the  usual  manner  by  the  county  treasurer  of 
each  county  upon  the  warrant  of  the  auditor  of  each  county,  which  audi- 
tor's warrant  shall  be  executed  and  delivered  in  an  amount,  and  to  the 
person  designated  by  the  order  of  the  prosecuting  attorney,  countersigned 
by  any  judge  of  the  district  court  for  that  county. 

Before  any  such  approval  shall  be  indorsed  upon  any  such  order  of  any 
prosecuting  attorney  so  applying  for  the  same,  it  shall  be  the  duty  of  said 
prosecuting  attorney  so  applying  for  the  same,  to  present  to  said  judge 
of  the  district  court  an  itemized  and  detailed  statement  of  the  expenses, 
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for  the  payment  of  which  he  then  makes  application,  and  which  statement 
shall  be  verified  by  said  prosecuting  attorney  in  the  usual  manner  pro- 
vided for  the  verification  of  claims  against  the  counties  of  this  state. 

Immediately  upon  such  judge  of  the  district  court  affixing  his  indorse- 
ment to  said  order  of  the  prosecuting  attorney,  said  judge,  if  in  his  opinion 
the  public  interests  will  not  be  prejudiced  thereby,  and  if  he  be  of  the 
opinion  that  the  public  interests  will  permit,  shall  file  in  the  office  of  the 
county  auditor  of  the  county  on  which  said  order  is  drawn,  said  itemized 
and  verified  list  so  furnished  by  said  prosecuting  attorney.  ['11,  c.  140, 
§§  3-5,  p.  436.] 

Hist.     '11,  c.   140,   §§  3-5,  p.   436. 

§  2086g.  Same:  Unexpended  balance.  Any  sum  remaining  in  said 
fund  on  the  31st  day  of  December  of  each  year  shall  then  be  transferred 
by  the  county  auditor  to  the  general  county  revenue  fund  of  said  county. 
['11,  c.  140,  §  6,  p.  437.] 

Hist.     '11,  c.   140,   §  6,  p.  437. 

ARTICLE  11. 
COUNTY    SURVEYOR. 

§  2087.      Duties  of  surveyor.      The  surveyor  of  each  county  shall : 

1.  Make  any  survey  that  may  be  required  by  order  of  court,  or  on 
application  of  any  person. 

2.  Keep  a  fair  and  correct  record  of  all  official  surveys  made  by  him- 
self or  deputy  in  good  and  substantial  books,  which  shall  be  furnished  him 
by  the  county  commissioners  for  that  purpose.  All  records  of  road  sur- 
veys and  county  boundary  lines  shall  be  kept  in  separate  books.  All  of 
such  records  and  accompanying  plats  he  shall,  at  the  expiration  of  his 
term  of  office,  turn  over  to  his  successor  in  office,  together  with  the  records 
arid  plats  received  by  him  from  his  predecessor  in  office. 

3.  Number  his  surveys  progressively  with  date,  township,  range, 
section  and  name  of  party  for  whom  it  is  executed.  The  mode  of  writing 
field  notes  and  preparing  plats  shall  be  in  the  same  manner  as  prescribed 
for  the  guidance  of  United  States  deputy  surveyors,  as  nearly  as  prac- 
ticable. 

4.  Deliver  a  copy  of  any  survey  to  any  person  or  court  requiring  the 
same  on  payment  of  the  fee  allowed  by  law. 

5.  All  corners  established  or  reestablished  shall  be  of  stone  or  other 
imperishable  material  placed  securely  in  the  ground  and  of  such  dimen- 
sions as  required  by  the  United  States  manual.  The  marks  so  placed  on 
said  corners,  when  section  or  quarter  section,  shall  be  the  same  as  pre- 
scribed by  said  United  States  manual,  with  the  additional  letters  C.  S. 
(for  county  survey).  All  other  corners  in  the  interior  of  a  section  shall 
be  so  marked  to  indicate  what  they  represent,  in  addition  to  the  letters 
C.  S.  The  same  instructions  apply  to  the  marking  of  bearing  trees  and 
bearing  objects.     [R.  C.  §  2087.] 

Hist.     R.  S.   §  2067  ;  am.   '97,  p.   19,  §  3,  reenacted  Cross  ref.     County  surveyor  to  run   division   lines 

'99,  p.  295,   §  3  ;   am.  R.  C  §  2087.  in    case   of   disputes  between   adjoining  land  owners 

Comp.  leg.— Cal.     See  Pol.  C  1872,  §  4268;  Kerr's  as  to  the  location  of  partition  fences:     §  1273. 
C.  ib. 

§  2088.  Lands  divided  by  county  lines.  Any  person  owning  or 
claiming  lands  which  are  divided  by  county  lines,  and  wishing  to  have  the 
same  surveyed,  may  apply  to  the  surveyor  of  any  county  in  which  any  part 
of  such  lands  are  situated,  and  such  survey  shall  be  as  valid  as  though  the 
lands  were  situated  entirely  within  the  county.  Each  chainman  or  flag- 
man, employed  by  the  county  surveyor  or  his  deputy  on  an  official  survey, 
shall,  before  commencing  the  duty  assigned  to  him,  take  an  oath  (or  af- 
firmation) to  faithfully  and  impartially  execute  the  duties  assigned  to  him, 
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which  oath  (or  affirmation)  the  county  surveyor  is  authorized  to  admin- 
ister. If  a  party  for  whom  a  survey  is  made  does  not  furnish  the  chainman 
and  markers,  the  surveyor  may  employ  such  necessary  assistants,  and 
receive  a  reasonable  hire  for  all  employed.     [R.  C.  §  2088.] 

Hist.      '97,   p.    19,    §  4,    reenacted   '99,   p.   295,   §  4  ; 
am.   R.   C.   §  2088. 

§  2089.  Same:  Court  may  designate  surveyor.  When  land,  the 
title  to  which  is  in  dispute  before  any  court,  is  divided  by  a  county  line, 
the  court  making  an  order  of  survey  my  direct  the  order  to  the  surveyor 
of  any  county  in  which  any  part  of  the  land  is  situated.     [R.  S.  §  2069.] 

Hist.      (See    '64,   p.   475,    §181)    R.    S.    §2069,   re-  Comp.    leg:.— Cal.      Same:      Pol.    C.    1872,    §4270; 

enacted  R.  C.   §  2089.  Kerr's  C.  ib. 

§  2090.  Survey  when  county  surveyor  is  interested.  When  it  shall 
appear  that  the  county  surveyor  is  interested  in  any  tract  of  land,  the 
title  of  which  is  in  dispute  before  the  court,  the  court  shall  direct  the 
survey  or  resurvey  to  be  made  by  some  capable  person,  who  is  in  no  wise 
interested,  who  shall  be  authorized  to  administer  oaths  in  the  same  manner 
as  the  county  surveyor  is  directed  to  do,  and  shall  return  said  survey  or 
resurvey  on  oath  or  affirmation,  and  shall  receive  for  his  services  the  same 
fees  that  the  county  surveyor  would  receive  for  like  services.  ['97, 
p.  19,  §  2.] 

Hist.     '97,  p.  19,  §  2,  reenacted  '99,  p.  295,  §  2,  re- 
enacted  R.  C.  §  2090. 

§  2091.  Establishment  of  county  lines.  Whenever  it  shall  be  or- 
dered by  an  act  of  the  legislature  to  establish  the  boundary  line  between 
two  counties,  the  board  of  county  commissioners  of  each  county  interested 
in  the  boundary  shall  authorize  the  county  surveyors  of  said  counties  to 
jointly  establish  said  boundary,  and  firmly  plant  and  mark  corners  and 
monuments  of  imperishable  material,  also  to  prepare  plats  and  field  notes 
jointly,  one  copy  of  which  shall  be  filed  with  the  auditor  and  recorder  of 
each  of  the  counties  so  interested.  The  fees  and  compensations  for  such 
surveys,  plats  and  field  notes,  as  hereinafter  provided,  shall  be  paid  out 
of  the  county  treasury  upon  the  order  of  the  county  commissioners  of  each 
county  to  the  respective  surveyors  so  employed.     ['97,  p.  19,  §  6.] 

Hist.      '97,    p.    19,    §  6,   reenacted   '99,   p.    295,    §  6, 
reenacted  R.  C.  §  2091. 

§  2092.  County  commissioners  to  procure  plats.  The  board  of 
county  commissioners  shall,  when  necessary  and  recommended  by  the 
county  surveyor,  procure  from  the  surveyor  general  of  the  United  States 
for  the  state  of  Idaho,  a  certified  copy  of  the  plats  and  extract  of  the  field 
notes  of  the  United  States  surveys  or  any  part  thereof  lying  within  the 
county,  and  file  the  same  in  the  office  of  the  county  surveyor.  No  county 
surveyor,  thus  provided  with  plats  and  notes,  when  called  upon  to  execute 
any  survey,  shall  make  any  charge  for  furnishing  the  same.  A  copy  from 
said  plats  and  notes,  certified  to  by  the  county  surveyor,  shall  be  legal 
evidence  in  any  court.     ['97,  p.  19,  §  7.] 

Hist.      '97,   p.    19,    §  7,   reenacted   '99,   p.    295,    §  7, 
reenacted  R.   C.    §  2092. 

§  2093.  County  surveys  to  be  made  by  county  surveyors.  All  sur- 
veys, maps  and  plats  ordered  by  the  board  of  county  commissioners  shall 
be  made  by  the  county  surveyor,  unless  the  office  of  county  surveyor  shall 
be  vacant ;  in  such  case  the  surveyor  appointed  by  the  board  shall  be  gov- 
erned by  the  provisions  of  this  article  in  the  performance  of  his  duty,  and 
shall  receive  the  same  fees  that  are  allowed  to  county  surveyors.  ['97, 
P.  19,  §  8.] 

Hist.      '97,    p.    19,    §8,   reenacted    '99,    p.    295,    §8,  Cross  ref.     Fees  of  county  surveyors:     §2125. 

reenacted  R.  C.   §  2093. 
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§  2094.  Commissioners  to  furnish  record  books,  etc.  The  board  of 
county  commissioners  shall  furnish  the  county  surveyor  with  all  necessary 
blanks,  record  books,  plat  books,  etc.,  for  the  keeping  of  notes  and  records, 
as  herein  required.     ['97,  p.  19,  §  9.] 

Hist.     '97,  p.  19,  §  9,  reenacted  '99,  p.  295,  §  9,  re- 
enacted  R.  C.  §  2094. 

§  2095.  Surveys  must  conform  to  United  States  manual.  No  sur- 
veys or  resurveys  hereafter  made  by  the  county  surveyor  or  other  sur- 
veyor, shall  be  considered  legal  evidence  in  any  court  within  the  state, 
except  such  surveys  as  are  made  in  accordance  with  the  United  States 
manual  of  surveying  instructions,  the  circular  on  restoration  of  lost  or 
obliterated  corners  and  subdivision  of  sections,  issued  by  the  general  land 
office,  or  by  the  authority  of  the  United  States,  the  state  of  Idaho,  or  by 
mutual  consent  of  the  parties.     ['97,  p.  19,  §  1.] 


Hist.  '97,  p.  19,  §  1,  reenacted  '99,  p.  295,  §  1,  re- 
enacted  R.  C.  §  2095. 

Applied :  The  correct  location  of  a  corner  may 
depend  on  whether  it  is  a  lost  or  an  obliterated  cor- 
ner. A  lost  corner  is  one  whose  position  can  not 
be  determined  beyond  reasonable  doubt,  either  from 
original  marks  or  reliable  marks  or  reliable  external 
evidence.  An  obliterated  corner  is  one  where  no 
visible  evidence  remains  of  the  work  of  the  original 


Craven  v.  Lesh    (1912) 


surveyor  in   establishing  it. 
22  I.  463,   126  P.   774. 

Evidence  admissible:  Any  evidence  which  throws 
light  upon  correctness  of  a  survey  is  admissible. 
Humphrey  v.  Whitney   (1909)   17  I.  14,  103  P.  389. 

Government  survey  the  criterion:  A  resurvey  is 
not  binding  unless  it  is  based  upon  original  govern- 
ment survey.  Bayhouse  v.  Urquides  (1909)  17  I. 
286,   290.   105  P.   1066. 


ARTICLE   12. 
CORONER. 


§  2096.     Inquests.     The  coroner  must  hold  inquests  as  prescribed  in 
the  Penal  Code.     [R.  S.  §  2080.] 

Hist.     R.  S.  §  2080,  reenacted  R.  C   §  2096.  Cross   ref.      Coroner's   inquests:      §§  8377-86.   Duty 

Comp.   W.— Cal.      Similar:     Pol.  C   1872,   §4285;        of  vital  statistics  registrar  to  notify  coroner  in  cer- 


Kerr's  C.  ib. 


tain   cases:      §  1086h. 


§  2097.  Burial  of  unclaimed  bodies.  When  an  inquest  is  held  by  the 
coroner,  and  no  other  person  takes  charge  of  the  body  of  the  deceased,  he 
must  cause  it  to  be  decently  interred ;  and  if  there  is  not  sufficient  prop- 
erty belonging  to  the  estate  of  the  deceased  to  pay  the  necessary  expenses 
of  the  burial,  the  expenses  are  a  legal  charge  against  the  county.  [R.  S. 
§  2081.] 


Hist.     '75,  p.  566,   §  22  ;  am.  R.  S.  §  2081,  reenact- 
ed R.   C   §  2097. 


Comp.    leg. — Cal. 
Kerr's  C.  ib. 


Same:      Pol.    C.    1872,    §4286; 


§  2098.  Disposal  of  property  found  on  corpse.  The  coroner  must, 
within  30  days  after  an  inquest  upon  a  dead  body,  deliver  to  the  county 
treasurer  or  the  legal  representatives  of  the  deceased,  any  money  or  other 
property  found  upon  the  body.     [R.  S.  §  2082.] 

Hist.      (See    '75,    p.    566,    §  15)    R.    S.    §  2082,    re-  Cross    ref.       Disposal    of    money    found    on    dead 

enacted   R.    C    §2098.  body:      §§2006-7. 

Comp.    leg. — Cal.      Same:      Pol.    C    1872,    §4287; 
Kerr's  C  ib. 

§  2099.  Verified  statement  required  of  coroner.  Before  auditing  or 
allowing  the  accounts  of  the  coroner,  the  commissioners  must  require  him 
to  file  with  the  clerk  of  the  board  a  statement  in  writing,  verified  by  his 
affidavit,  showing: 

1.  The  amount  of  money  or  other  property  belonging  to  the  estate  of 
a  deceased  person  which  has  come  into  his  possession  since  his  last  state- 
ment. 

2.  The  disposition  made  of  such  property.     [R.  S.  §  2083.] 


Hist.      (See    '64,    p.    566,    §  18) 
enacted  R.  C   §  2099. 


R.    S.    §  2083,    re- 


Comp.  leg.- 

Kerr's   C.   ib. 


-Cal.      Similar:     Pol.   C   1872,    §4288; 


§  2100.  Justice  of  the  peace  to  act  as  coroner.  If  the  office  of  coro- 
ner is  vacant,  or  he  is  absent  or  unable  to  attend,  the  duties  of  his  office 
may  be  discharged  by  any  justice  of  the  peace  of  the  county,  with  the  like 
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authority,  and  subject  to  the  same  obligations  and  penalties,  as  the  coroner. 
[R.  S.  §  2084.] 

Hist.      '75,    p.    566,    §  19  ;    am.    R.    S.    §2084,    re-  Comp.    leg.— Cal.      Same:      Pol.    C.    1872,    §4289; 

enacted  R.  C.  §  2100.  Kerr's  C.  ib. 

§  2101.  Coroner  to  act  as  sheriff.  The  coroner  must  perform  the 
duties  of  sheriff  in  all  cases  where  the  sheriff  is  interested,  or  otherwise 
incapacitated  from  serving,  and  in  cases  of  vacancy  by  death,  resignation 
or  otherwise,  in  the  office  of  sheriff,  the  coroner  must  discharge  the  duties 
of  such  office  until  a  sheriff  is  appointed  or  elected  and  qualified,  [R.  S. 
§  2085.] 

Hist.     '75,  p.  566,  §  2;  am.  R.  S.  §  2085,  reenacted            Employment  of  coroner:     Martial  law  having  been 

R.   C.  §  2101.  declared  to  exist  in  a  certain  county,   and  the  sher- 

Comp.  leg.— Cal.  See  Pol.  C.  1872,  §  4290  ;  Kerr's        iff    bein^    detained    by   the    military    authorities,    the 

q    jD  district    court    has    power    to    direct    the    coroner    to 

V-*1j        /t     u  •  c  c                i\    a          d     v        /,nn^         perform    the    duties    of    the    office    of    sheriff.      S.    v. 

Cited:      (In  brief  of  counsel;    S.  v.   Barber   (1907)         Corcoran    (1900)    7  I.  220,  61  P.   1034. 
13  I.  65. 

§  2102.  Same:  Powers  when  so  acting.  Whenever  the  coroner 
acts  as  sheriff,  he  possesses  the  powers,  and  may  perform  all  the  duties, 
of  sheriff,  and  is  liable  on  his  official  bond,  in  like  manner  as  a  sheriff  would 
be ;  and  is  entitled  to  the  same  fees  as  are  allowed  by  law  to  the  sheriff  for 
similar  services.     [R.  S.  §  2086.] 

Hist.     '75,  p.  566,   §  3  ;  am.  R.  S.   §  2086,   reenact- 
ed   R.    C.    §  2102. 

ARTICLE   13. 
COUNTY  SUPERINTENDENT   OF   PUBLIC   INSTRUCTION. 

§  2103.  Powers  and  duties.  The  election,  powers  and  duties  of  the 
county  superintendent  of  public  instruction  are  provided  for  in  Title  VI 
of  this  code.     [R.  C.  §  2103.] 

Hist.      R.   C.    §  2103. 

ARTICLE  14. 
JUSTICES  OF  THE  PEACE. 

§  2104.  Duties  of  justices  of  the  peace.  Justices  of  the  peace  must 
perform  such  duties  as  are  prescribed  in  the  Code  of  Civil  Procedure,  and 
such  other  duties  as  are  prescribed  by  law.     [R.  S.  §  2092.] 

Hist.     R.   S.   §  2092,  reenacted  R.  C.   §2104.  Cross     ref.       See     Index    under     "Justices    of    the 

Comp.  leg:.— Cal.     Similar:     Pol.   C.   1872,    §4316;        Peace," 
Kerr's    C.    ib. 

ARTICLE   15. 
CONSTABLES. 

§  2105.  Duties  of  constables.  Constables  must  attend  the  courts  of 
justices  of  the  peace  within  their  precincts  whenever  so  required,  and 
within  their  counties  execute,  serve  and  return  all  process  and  notices 
directed  or  delivered  to  them  by  a  justice  of  the  peace  of  such  county,  or 
by  any  competent  authority.     [R.  C.  §  2105.] 

Hist.      (See   '64,   p.   475,    §  154)    R.   S.    §  2090  ;   am.  Cross  ref.     See  Index  under   "Constables." 

R.   C.   §2105.  Cited:     Coombs  v.   Collins   (1899)    6  I.   536,  57  P. 

Comp.    leg.— Cal.      Similar:      Pol.   C.    1872,   §4314;  310. 
Kerr's   C.   ib. 

§2106.  Same:  Execution  and  return  of  process.  In  the  execution, 
service  and  return  of  orders,  writs,  process  and  papers,  where  there  are 
no  positive  provisions  of  law  prescribing  their  duties,  they  must  be  gov- 
erned by  the  laws  relating  to  sheriffs,  so  far  as  they  are  applicable.  [R.  C. 
§  2106.] 

Hist.      (See   '64,   p.    475,    §155)    R.    S.    §2091;   am.  Cited:      Coombs  v.   Collins    (1899)    6   I.   536,   57  P. 

R.    C.    §  2106.  310. 

Comp.     leg.— Cal.        See     Pol.     C.     1872,      §  4315  ; 
Kerr's  C.  ib. 
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§  2107.  Failure  to  return  process.  For  failing  or  refusing  to  re- 
turn, as  required  by  law,  any  writ  or  process  issued  by  a  justice  of  the 
peace,  or  any  paper  connected  with  any  suit  or  proceeding  before  such  jus- 
tice, the  constable  is  liable  to  the  party  at  whose  instance  the  suit  or  pro- 
cess has  issued,  or  for  whom  the  paper  is  to  be  served,  in  the  sum  of  $50, 
to  be  recovered  of  him  and  his  sureties  by  motion,  before  a  justice  of  the  * 

peace  of  his  precinct,  five  days'  notice  of  the  motion  having  been  given. 
[R.  S.  §  2093.] 

Hist.  (See  '64,  p.  475,  §156)  R.  S.  §2093;  re- 
enacted  R.  C.  §  2107. 

§  2108.  Neglect  to  levy  execution.  If  any  constable  to  whom  any 
writ  of  execution  is  delivered,  neglects  or  refuses  after  being  required  by 
the  creditor,  his  agent  or  attorney,  to  Jevy  upon  or  sell  any  property  of  the 
defendant,  which  is  subject  to  execution,  he  and  the  sureties  on  his  bond 
shall  be  liable  to  the  creditor  for  the  value  of  such  property.  [R.  S.  §  2094.] 

Hist.  (See  '64,  p.  475,  §  157)  R.  S.  §  2094,  re- 
enacted  R.    C.    §  2108. 

§  2109.  Failure  to  pay  over  money.  If  any  constable  neglects  or 
refuses  to  pay  over  any  money  in  his  hands,  which  he  has  collected  or  re- 
ceived in  his  official  capacity,  when  demanded  by  the  person  entitled  there- 
to, the  amount  thereof,  with  35  per  cent  damages  and  interest  at  the  rate 
of  10  per  cent  per  month  from  the  time  of  demand,  may  be  recovered  from 
such  constable  and  his  sureties.     [R.  S.  §  2095.] 

Hist.  (See  '64,  p.  475,  §  158)  R.  S.  §  2095,  re- 
enacted   R.   C.    §  2109. 

§  2110.  Liability  on  bond.  For  any  official  act  or  any  omission  to 
perform  any  duty  required  of  him  by  law,  the  constable  is  liable  on  his 
bond  to  any  person  injured.     [R.  S.  §  2096.] 

Hist.  (See  '64,  p.  475,  §  159)  R.  S.  §  2096,  re- 
enacted    R.    C.    §  2110. 

§  2111.  Conservators  of  the  peace.  Constables  are  conservators  of 
the  peace  within  their  respective  precincts.     [R.  S.  §  2097.] 

Hist.  (See  '64,  p.  475,  §  160)  R.  S.  §  2097,  re- 
enacted  R.   C.   §  2111. 

§  2112.  Power  to  deputize.  No  constable  of  any  county  of  this  state 
can  appoint  or  deputize  any  person  to  perform  any  of  the  duties  of  his 
office  except  in  cases  of  riots  or  making  arrests.     [R.  S.  §  2098.] 

Hist.  (See  '69,  p.  123,  §  1)  R.  S.  §  2098,  re- 
enacted   R.   C.    §  2112. 

§  2113.  Appointment  of  special  constable.  When  a  legally  qualified 
constable  does  not  reside  in  any  precinct,  is  absent  therefrom,  or  is  other- 
wise incapacitated  or  prevented  from  performing  the  duties  of  his  office, 
any  justice  of  the  peace  residing  in  said  precinct  is  hereby  authorized  and 
empowered  to  appoint  and  deputize  any  person  therein  to  act  as  special 
constable,  with  full  power  and  authority  to  perform  such  duties  of  con- 
stable as  said  justice  may  specifically  order  or  designate:  Provided,  That 
in  case  no  justice  of  the  peace  resides  in  such  precinct,  then  any  justice  of 
the  peace  in  any  other  precinct  in  the  same  county,  may  appoint  such  con-  f 

stable  therein :  Provided  further,  That  before  serving  any  writ  of  attach- 
ment, making  any  levy  under  a  writ  of  execution,  or  making  any  arrest  in 
a  civil  action,  such  specially  appointed  constable  shall  be  required  to  give 
a  good  and  sufficient  bond  in  form  and  amount  as  required  from  a  regularly 
elected  constable,  the  same  to  be  first  approved  in  writing  thereon  by  such 
justice  of  the  peace,  and  thereafterward  filed  with  the  county  recorder. 

Hist.  '07,  p.  158,  §  1,  reenacted  R.  C.  §  2113  ;  am. 
'09,  p.  72,  H.  B.  96,  §  1 ;  "recorder"  inserted  at  end 
of   section   to  correct  obvious   omission. 
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§  2114.  Same:  Record  of  appointment.  Any  justice  of  the  peace 
appointing  and  deputizing  any  person  to  act  as  special  constable  as  pro- 
vided in  the  preceding  section,  shall  make  a  record  thereof  in  his  docket, 
and  shall  designate  therein  the  specific  and  special  purposes  for  which  the 
appointment  is  made.     ['07,  p.  158,  §  2.] 


Hist.      '07,   p.   158,    §  2,  reenacted  R.   C.    §  2114. 

CHAPTER  141. 
SALARIES  AND  FEES  OF  OFFICE. 

ARTICLE  1. 
SALARIES  OF  OFFICERS. 

§  2115.  Officers  to  receive  salaries  and  account  for  fees.  The  sal- 
aries of  county  officers  as  full  compensation  for  their  services  must  be 
paid  quarterly  from  the  county  treasury,  upon  the  warrants  of  the  county 
auditor,  and  before  being  paid  to  such  officers,  must  be  allowed  and  audited 
by  the  board  of  commissioners  as  other  claims  against  the  county,  and  no 
officer  or  deputy  must  retain  out  of  any  money,  in  his  hands  belonging 
to  the  county,  any  salary,  but  all  actual  and  necessary  expenses  incurred 
by  any  county  officer  or  deputy  in  the  performance  of  his  official  duty 
shall  be  a  legal  charge  against  the  county,  and  may  be  retained  by  him  out 
of  any  fees  which  may  come  into  his  hands.  All  fees  which  may  come  into 
his  hands  from  whatever  source,  over  and  above  his  actual  and  necessary 
expenses,  shall  be  turned  into  the  county  treasury  at  the  end  of  each  quar- 
ter. He  shall,  at  the  end  of  each  quarter,  file  with  the  clerk  of  the  board  of 
county  commissioners,  a  sworn  statement,  accompanied  by  proper  vouch- 
ers, showing  all  expenses  incurred  and  all  fees  received,  which  must  be 
audited  by  the  board  as  other  accounts.     ['99,  p.  405.  §  1.] 


Hist.     '99,  p.  405,   §  1,  reenacted  R.  C.  §  2115. 

Attempted  amendments  '11,  c.  70,  p.  193,  and  '13, 
c.  48,  p.  154,  providing  for  monthly  instead  of  quar- 
terly payments,  were  held  to  be  in  violation  of 
Const.  XVIII,  7.  Leonard  v.  St.  Clair  (1915)  27 
I.   568,   149  P.   1058. 

Cross  ref.  County  officers  and  deputies  shall  re- 
ceive quarterly  salaries  in  full  compensation  for 
their  services  and  actual  and  necessary  expenses, 
incurred  in  the  performance  of  their  official  duties, 
and  shall  turn  all  fees  received  over  and  above  ex- 
j/enses  into  the  county  treasury:  Const.  XVIII,  7. 
To  keep  account  of  fees:      §  342. 

Cited:  McRoberts  v.  Hoar  (1915)  28  I.  163,  152 
P.    1046. 

Constitutionality :  The  act  of  which  this  section 
was  the  first  section,  '99,  p.  405,  is  constitutional 
except  in  so  far  as  it  authorizes  county  commis- 
sioners to  fix  their  own  salaries.  Stookey  v.  Comrs. 
of  Nez  Perce  Co.  (1899)  6  I.  542,  57  P.  312.  The 
objectionable  provision  was  superseded  by  '01,  p. 
226.      (See    §  2117.) 

Accounts  of  officers:  A  bill  of  a  county  officer 
for  expenses  incurred  in  his  official  capacity  while 
on  official  business  can  only  be  considered  by  the 
commissioners  as  a  part  of  the  officer's  quarterly 
statement  and  can  not  be  made  an  independent 
claim  or  account.  Clyne  v.  Bingham  Co.  (1900) 
7    I.   75,   60   P.   76. 

A  charge  made  by  a  county  officer  for  living  ex- 
penses  is   not  an   expense  incurred  in   the  perform- 


ance of  official  duty  such  as  to  be  payable  by  the 
county.     lb. 

It  should  fully  appear  from  the  officer's  quar- 
terly statement  in  what  manner  and  for  what  rea- 
sons the  expenses  presented  in  such  statement  were 
incurred.  The  statement  should  be  sworn  to  and 
be  accompanied  by  proper  vouchers  proving  the 
disbursements.  The  claim  of  an  officer  presented  in 
the  following  form:  "August  13,  State  v.  Dan 
Hopkins,  hotel  and  horse  feed,  $15.50,"  is  a  "lump 
sum"    and   should  not  be   considered.     lb. 

An  account  of  an  officer  against  the  county  pre- 
sented in  the  following  form:  "Mileage,  8  miles, 
serving  subpoenas,  $2.80,"  is  too  indefinite  to  an- 
swer the  requirements  of  law.  Ellis  v.  Bingham 
Co.    (1900)    7  I.  86,   60  P.  79. 

An  account  of  an  officer  against  the  county  for 
expense  presented  in  the  following  form:  "State  of 
Idaho  v.  James  Southwick  et  al.,  serving  nine  war- 
rants of  arrest,  $18,"  is  vague  and  indefinite.  Such 
account  should  specify  the  names  of  the  defendants 
arrested,  and  show  in  what  courts  the  action  was 
pending  and  specify  in  general  terms  the  charge 
in  the  warrant  against  the  parties  arrested.     lb. 

Accounting  for  fees:  Fees  received  by  the  county 
treasurer  in  acting  as  ex  officio  public  adminis- 
trator must  be  accounted  for  and  reported  to  the 
county  and  can  not  be  retained  by  the  officer  for 
his  personal  or  individual  use.  Re  Rice  (1906)  12 
I.    305,    85    P.    1109. 

The  fees  "received"  by  an  officer  for  which  he 
must  account  to  the  county  include  fees  earned, 
though  not  collected,  by  the  officer.  Naylor  v.  Ver- 
mont etc.   Co.    (1898)   6   I.   251,  55  P.  297. 


§  2116.  Refusal  to  account  is  embezzlement.  Any  county  officer  or 
deputy  who  shall  neglect  or  refuse  to  account  for  and  pay  into  the  county 
treasury  any  money  received  as  fees  or  compensation  in  excess  of  his  actual 
and  necessary  expenses,  incurred  in  the  performance  of  his  official  duties, 
within  10  days  after  his  quarterly  settlement  with  the  county,  shall  be 
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guilty  of  embezzlement  of  public  funds,  and  be  punishable  as  provided  for 
such  offense.     ['99,  p.  405,  §  2.] 

Hist.     '99,  p.  405,  §2,  reenacted  R.  C.   §2116.  Embezzlement    by    public    officers:       §7066;    punish- 

Cross    ref.      Similar   provision:      Const.    XVIII,    9.        nient:      §7076. 

§  2117.      Salaries  of  commissioners:      Classification  of  counties.     For 

the  purpose  of  fixing  the  annual  salaries  of  the  county  commissioners  of 
the  several  counties  of  the  state  of  Idaho  the  counties  are  hereby  divided 
into  five  classes. 

The  following  counties  shall  constitute  the  counties  of  the  first  class, 
to  wit :    Bonner  and  Twin  Falls. 

The  following  counties  shall  constitute  the  counties  of  the  second  class, 
to  wit :    Ada  and  Canyon. 

The  following  counties  shall  constitute  the  counties  of  the  third  class, 
to  wit :  Benewah,  Boise,  Bonneville,  Clearwater,  Elmore,  Fremont,  Idaho, 
Kootenai,  Latah,  Nez  Perce,  Owyhee,  Payette  and  Shoshone. 

The  following  counties  shall  constitute  the  counties  of  the  fourth  class, 
to  wit:  Bannock,  Bingham,  Boundary,  Custer,  Lemhi,  Lewis.  Lincoln, 
Minidoka,  Valley  and  Washington. 

The  following  counties  shall  constitute  the  counties  of  the  fifth  class, 
to  wit :  Adams,  Bear  Lake,  Blaine,  Butte,  Camas,  Cassia,  Franklin,  Gem, 
Gooding,  Jefferson,  Madison,  Oneida,  Power  and  Teton. 

All  counties  created  by  acts  of  any  subsequent  legislature  shall  be  classi- 
fied according  to  the  classifications  named  in  the  several  acts  creating  the 
counties,  but  where  in  the  act  creating  any  county  no  provision  is  made  for 
a  classification  of  the  county  for  the  purpose  of  fixing  the  salaries  of  the 
county  commissioners,  then  such  counties  shall  be  in  the  fifth  class,  as  pro- 
vided in  this  section. 

Hist.     R.  C.  §  2117;  am.  '09,  p.  147,  H.  B.  53.  §  1  ;  Cited:      Robinson    v.    Huffaker    (1912)    23    I.    173, 

am.  '11,  c.   160,  p.  558;  am.   '13,  c.  194,  p.  646;  am.  129   P.   334. 

•17,  c.  85,   p.   300  ;  counties  arranged  alphabetically;  Purpose:     The  counties  are  classified  for  the  pur- 
layette   county  added   in  third  class,     17,  c.   11,    &  6.  pose   of    fixinj?    the    sa)aries   of    the    county    commis- 
p.    16  ;    Selway   omitted ;   temporary   provisions   omit-  doners   only.      O.    A.   G.    '05-06,   p.   99. 
ted,  and  section  subdivided. 

§  2117a.  Same:  Schedule.  The  annual  salaries  of  the  county  com- 
missioners of  the  counties  of  the  aforesaid  classes  shall  be  as  follows : 

For  counties  of  the  first  class,  $1500  and  actual  and  necessary  expenses. 

For  counties  of  the  second  class,  $900  and  actual  and  necessary  ex- 
penses. 

For  counties  of  the  third  class,  $700  and  actual  and  necessary  expenses. 

For  counties  of  the  fourth  class,  $500  and  actual  and  necessary  expenses. 

For  counties  of  the  fifth  class,  $300  and  actual  and  necessary  expenses. 

The  term  "actual  and  necessary  expenses"  shall  be  deemed  to  include 
all  traveling  expenses  and  hotel  expenses  necessarily  incurred  by  any 
county  commissioner  when  absent  from  his  residence  in  the  performance 
of  the  duties  of  his  office. 

Hist.      R.    C.    §  2117  ;    am.    '09,    p.    147,    H.    B.    53,  absent  from   their   residence   in    the  performance   of 

§  1;  am.  '11,  c.  160,  p.   558;  am.  '13,  c.   194,  p.  646;  their   official    duties.      Corker   v.   Pence    (1906)    12   I. 

am.   '17,   c.   85,  p.   300  ;  section  rearranged  and  sub-  152,  85  P.   388. 

divided.  County    commissioners    are    not  entitled   to   collect 

Cited:      Robinson    v.    Huffaker    (1912)    23    I.    173,  from    the    county    expenses    incurred    in    attendance 

1^9   P     334  upon   annual   conventions.      O.   A.   G.     15-16,   p.   31. 

Necessary    expenses:       The    actual    necessary    ex- 
I>enses   of   county   officers   include   their   board  when 

§  2117b.  Commissioners  in  counties  of  first  class.  All  county  com- 
missioners of  counties  of  the  first  class  shall  devote  their  entire  time  to  the 
performance  of  their  office  duties.  In  addition  to  the  special  days  which 
now  are  or  may  hereafter  be  provided  by  law  for  meetings  of  the  board 
of  county  commissioners  the  county  commissioners  shall,  during  one-half 
of  each  and  every  month,  have  designated  office  days  on  which  days  they 
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shall  be  at  their  office  at  the  county  seat  in  session  for  all  business  which 
may  be  brought  before  them,  which  office  days  shall  be  designated  by  reso- 
lution, and  a  copy  of  such  resolution  shall  be  placed  on  file  with  the  clerk 
of  the  board  of  county  commissioners. 

During  the  other  half  of  each  month  the  county  commissioners  of  coun- 
ties of  the  first  class  shall  spend  their  time  either  at  their  office  at  the 
county  seat  during  office  hours  or  in  the  performance  of  their  actual  duties 
throughout  the  county:  Provided,  That  in  counties  of  the  first  class  the 
county  commissioners  shall  not  be  entitled  to  their  hotel  expenses  incurred 
while  at  the  county  seat.     ['17,  c.  85,  p.  301.] 

Hist.      '13,   c.   194,   §  2,  p.  648  ;  am.   '17,  c.  85,  last 
two  paragraphs,   p.   301. 

2118.  Salaries  of  county  officers.  It  shall  be  the  duty  of  the  board 
of  county  commissioners  of  each  county,  at  its  regular  session  in  April 
next  preceding  any  general  election,  to  fix  the  annual  salaries  of  the  sev- 
eral county  officers,  except  prosecuting  attorney,  to  be  elected  at  said  gen- 
eral election,  for  a  term  commencing  on  the  second  Monday  of  January 
next  after  said  meeting,  and  in.  no  case  shall  the  salary  of  any  county 
officer  be  less  than  the  lowest  amount  hereafter  designated  for  such  officer, 
and  in  no  case  shall  it  be  higher  than  the  highest  amount  hereafter  desig- 
nated for  such  officer.  The  salary  of  prosecuting  attorney  shall  be  fixed 
at  the  regular  July  session  next  preceding  each  general  election. 

The  sheriff  shall  receive  a  salary  of  not  less  than  $800  per  annum,  and 
not  to  exceed  $2000  per  annum;  he  shall  be  allowed  in  addition  to  such 
salary  as  fixed  by  said  board,  the  actual  and  necessary  expenses  for  care 
of  each  prisoner  confined  in  the  county  jail. 

The  clerk  of  the  district  court  and  ex  officio  auditor  and  recorder  shall 
receive  a  salary  of  not  less  than  $800  per  annum  and  not  to  exceed  $2000 
per  annum. 

The  assessor  shall  receive  a  salary  of  not  less  than  $800  per  annum 
and  not  to  exceed  $3000  per  annum. 

The  county  treasurer  and  ex  officio  tax  collector  shall  receive  a  salary 
of  not  less  than  $500  per  annum  and  not  to  exceed  $2000  per  annum. 

The  prosecuting  attorney  shall  receive  a  salary  of  not  less  than  $500 
per  annum  and  not  to  exceed  $1500  per  annum. 

The  probate  judge  shall  receive  a  salary  of  not  less  than  $500  per 
annum  and  not  to  exceed  $2000  per  annum. 

The  county  superintendent  of  public  instruction  shall  receive  a  salary 
of  not  less  than  $1000  per  annum  and  not  to  exceed  $2000  per  annum. 

The  county  surveyor  shall  receive  a  salary  of  not  less  than  $50  per 
annum  and  not  to  exceed  $800  per  annum. 

The  coroner  shall  receive  a  salary  of  not  less  than  $50  per  annum  and 
not  to  exceed  $300  per  annum. 

Hist.      '99,    p.    405,    §  3,    modified    by    Stookey    v.  appeal    lies   to   the   district   court   as   in   other   cases. 

Comrs.   of  Nez  Perce   Co.,   6   I.    542,    57   P.   312,   and  Reynolds   v.    Comrs   of   Oneida  Co.    (1899)    6   I.   787, 

'01,  p.  226  ;  compiled  and  am.  R.  C.  §  2118  ;  am.  '09,  59    P.   730. 

p.    220,    H.    B.    69;    am.    '11,    c.     103,    p.    345;    "ex  The    county    commissioners    have    no    acthority    to 

officio   tax   collector"    transposed   from    "assessor"   to  change   the    maximum   or  minimum    so    fixed,    either 

"county  treasurer."  by    increasing    or    decreasing    the    same    during    the 

Cited:     Mombert  v.    Bannock   Co.    (1904)   9  I.   470,  term    for    which    said    officers    were    elected    or    ap- 

75   P.    239.  pointed,     or     to     anticipate     that     a     constitutional 

'        '          '        .             ,                 „,  .               ,                   ,  ,  amendment     would     be     adopted,     and    therefore    in 

Duty   in   fixing   salaries:      Tins   act   does   not  dele-  keeping   with    their   anticipation    fix   the   salary  of  a 

Kate  to  the  county  commissioners  a  legislative  power  (.OUnty    officer    below    the    minimum    fixed    by    law. 

in    the    matter   of   fixing   the   salaries  of  county  offi-  Ward  v    Holmes   (1914)    26   I.   602,    144   P.    1104. 
cers,    but    a    quasi    judicial    power   under    which    the 

commissioners    should    take    into    consideration    the  County  surveyor:     The  county  surveyor  is  not  en- 

\arious  elements  which  go  to  determine  what  salary  tltled    to    receive    more    from    the    county    than    his 

-hould    be    paid,    and    from    their    determination    an  salary  and  expenses.     O.  A.  G.  '09-10,  p.  86. 

§  2119.      Appointment  and  compensation  of  deputies  and  assistants. 

The  sheriff,  the  assessor,  the  treasurer  and  ex  officio  tax  collector  and  the 
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clerk  of  the  district  court  and  ex  officio  auditor  and  recorder  shall  be  em- 
powered by  the  board  of  county  commissioners  to  appoint  such  deputies 
and  clerical  assistants  as  the  business  of  their  offices  may  require,  and 
deputies  to  receive  such  remuneration  as  may  be  fixed  by  said  board  of 
county  commissioners,  which  remuneration  shall  be  paid  quarterly  in  the 
same  manner  as  the  salaries  of  the  county  officers  are  paid:  Provided, 
That  any  of  the  officers  mentioned  in  this  section  requiring  the  services 
of  one  or  more  deputies  or  requiring  clerical  assistance  shall,  for  a  period 
of  at  least  30  days  before  any  regular  meeting  of  the  board  of  county  com- 
missioners, publish  a  notice  in  some  newspaper  at  the  county  seat,  or  if 
no  newspaper  is  published  at  the  county  seat,  then  in  some  other  news- 
paper published  in  the  county,  or  if  no  newspaper  be  published  in  the 
county,  then  by  posting  a  notice  in  his  office  for  a  period  of  30  days  before 
said  regular  meeting,  of  his  intention  to  apply  to  the  board  of  county 
commissioners  for  a  deputy  or  deputies  or  for  clerical  assistance,  and  no 
deputy  shall  be  appointed  or  clerical  assistance  allowed  by  said  board  until 
due  proof  of  the  publication  of  said  notice  shall  have  been  furnished  said 
board  and  the  necessity  for  said  assistance  is  satisfactorily  shown,  and 
any  taxpayer  in  the  county  shall  have  a  right  to  appear  before  said  board 
and  protest  against  said  appointment  and  show  cause  why  said  assistance 
should  not  be  allowed:  Provided  further,  That  during  the  terms  of  the 
district  court,  the  district  judge  may  authorize  said  officers,  other  than  the 
assessor,  treasurer  and  ex  officio  tax  collector,  to  employ  such  temporary- 
assistance  as  they  may  need,  and  his  certificate  shall  be  sufficient  proof 
to  the  board  of  the  necessity  of  such  employment. 


Hist.  '99,  p.  405,  §  4,  reenacted  R.  C.  §  2119  ;  am. 
'09,  p.  330,  S.  B.  5  ;  am|.  '13,  c.  127,  §  1,  p.  474  ; 
articles    and    conjunction    inserted   in    first   sentence. 

Cross  ref.  General  power  of  county  officers  to 
appoint  deputies:      §1975;   Const.   XVIII,    6. 

Cited:  Union  Pac.  R.  Co.  v.  Belek  (Neb.,  1913) 
211   F.   699,   707. 

Form  of  application :  Request  by  clerk  of  dis- 
trict court  for  power  to  appoint  a  transcribing 
clerk  is  sufficient  to  give  the  board  jurisdiction  to 
authorize  appointment  of  a  deputy.  Dukes  v. 
Comrs  of  Boise  Co.   (1910)    17  I.  736,   107  P.  491. 

Where  clerk  of  district  court  files  application 
with  the  board  of  county  commissioners  for  clerical 
assistance,  and  later  files  a  document  containing  ar- 
guments in  favor  of  such  relief,  same  is  not  an 
additional   application.     lb. 


Method  exclusive:  The  method  herein  provided 
for  furnishing  the  assessor  such  clerical  assistance 
and  such  deputies  as  the  business  of  his  office  may 
require  is  exclusive.  Dexter  Horton  T.  &  S.  Bk.  v. 
Clearwater  Co.  (1916)  235  F.  743;  Reilly  v.  Comrs. 
of  Latah   Co.    (1916)    29  I.  212,   220,   158  P.   322. 

Contract  made  by  county  commissioners  with  per- 
son not  acting  for  assessor  to  cruise  taxable  timber 
lands  at  large  expense  and  to  make  reports  not 
having  official  or  legal  status  is  illegal.  Dexter 
Horton  T.  &  S.  Bk.  v.  Clearwater  Co.  (1916)  235 
F.    713. 

Sheriff:  So  far  as  this  section  relates  to  the 
sheriff,  it  has  no  reference  to  emergency  cases  but 
only  to  the  ordinary  and  usual  duties  of  the  office. 
Lansdon  v.  Washington  Co.  (1909)  16  I.  618,  102 
P.    344. 


§  2120.  Counties  organized  in  the  future.  Counties  created  or  or- 
ganized hereafter  shall  be  governed  by  the  provisions  hereof,  and  the 
boards  of  county  commissioners  of  such  newly  created  organized  counties 
shall  respectively  fix  and  determine  at  their  first  meeting  the  salaries  to 
be  paid  the  several  county  officers  as  herein  provided  for.     [R.  C.  §  2120.] 


Hist.      '99,   p.  405,    §  5  ;   am.  R.   C.   §  2120. 


ARTICLE   2. 
FEES. 


§  2121.  Fees  of  clerk  of  district  court.  The  clerk  of  the  district 
court  shall  lawfully  charge,  demand  and  receive  the  following  fees  for 
services  rendered  by  him  in  discharging  the  duties  imposed  upon  him 
by  law : 

When  a  civil  action  is  commenced  in  the  district  court  the  plain- 
tiff therein  shall  pay  to  the  clerk  of  said  court,  for  the  county, 

the  sum  of $7.00 

And  in  addition  the  plaintiff  shall  pay  the  clerk  the  state  stenog- 
rapher's fee  required  by  section  3986... $3.00 

The  defendant  in  any  civil  action  commenced  in  the  district  court 
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shall,  upon  making  an  appearance  in  said  action,  pay  to  the 
clerk  of  said  court,  for  the  county,  the  sum  of „$3.00 

Upon  filing  a  cross-complaint  in  an  action,  the  defendant  so  filing 
shall  pay  to  the  clerk  of  the  court  in  which  filed,  the  sum  of  $3.00 

An  intervenor  upon  making  an  appearance  in  any  civil  action  in 
the  district  court  shall  pay  to  the  clerk  of  said  court  for  the 
county  the  sum  of $3.00 

When  an  appeal  is  taken  from  an  inferior  court  to  the  district 
court,  the  party  taking  such  appeal  shall  pay  to  the  -clerk  of 
the  district  court,  for  the  county,  the  sum  of— $5.00 

When  an  appeal  is  taken  from  the  district  court  to  the  supreme 
court,  the  party  taking  such  appeal  shall  pay  to  the  clerk  of 
the  district  court,  for  the  county,  for  comparing  and  certifying 
printed  transcript  on  appeal,  if  such  certificate  is  required, 
the  sum  of  $2.00 

When  a  new  trial  in  the  district  court  is  granted,  the  party  ob- 
taining such  new  trial  shall  pay  to  the  clerk  of  the  district  court, 
for  the  county,  the  sum  of $3.00 

In  consideration  of  the  aforesaid  fees  the  clerk  of  the  district  court  shall 
be  required  to  perform  all  lawful  services  that  may  be  required  of  him 
by  any  party  thereto :  Provided,  That  he  shall  not  be  required  to  prepare 
and  furnish  any  certified  copy  of  any  file  or  record  in  an  action  except 
printed  transcript  or  appeal,  without  additional  compensation  as  herein- 
after provided. 

For  filing  and  docketing  abstract  or  transcript  of  judgment  from 
another  court ..$  .50 

For  issuing  execution  upon  an  abstract  or  transcript  of  judg- 
ment and  filing  same  on  return .50 

For  recording  execution  issued  upon  abstract  or  transcript  of 
judgment,  per  folio .20 

For  taking  affidavits,  including  jurat 25 

For  taking  acknowledgments,  including  seal .50 

For  taking  down  testimony  or  depositions,  including  certify 
cate  and  seal,  for  each  folio .20 

For  filing  and  indexing  designation  of  agent  of  foreign  cor- 
poration   .50 

For  filing  and  indexing  notarial  statement 50 

For  making  copy  of  any  file  or  record,  by  the  clerk,  the  clerk 
shall  charge  and  receive,  per  folio .20 

For  certifying  the  same  an  additional  fee  for  certificate  and 
seal  of .50 

For  certifying  a  prepared  copy  of  any  file  or  record,  the  clerk 
shall  charge  and  receive,  per  folio .10 

For  certifying  the  same  an  additional  fee  for  certificate  and 
seal  of .50 

For  all  services  not  herein  enumerated,  and  of  him  lawfully  required, 
the  clerk  of  the  district  court  shall  demand  and  receive  such  fees  as  are 
herein  allowed  for  similar  services. 

All  fees  collected  under  the  provisions  of  this  section  shall  be  paid  over 
to  the  county  treasurer,  at  the  same  time  and  in  the  same  manner  as  other 
fees. 

Hist.      *90-91,    p.    174,    §  1,    reenacted    '99,    p.    116,  Accounting  for  fees:      Under  Const.  XVIII,   7,  all 

§  1;    am.    R.    C.    §2121;    am.    '09,    p.    22,    H.    B.    23;  lees   collected  by   the  clerk  of   the  district  court  by 

am.    17,    c.    36,    §  5,    p.    83 ;    amendatory    matter    in  virtue   of    U.    S.    R.    S.    2294,    as   amended  by   act  of 

latter  act  compiled  in   §  2121a;  rearranged;  phrase-  March   11,    1902,  for  taking  homestead  or  other  land 

ology  slightly  changed.  proofs    or    other    services    in    connection    therewith, 
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are   collected   by    such    clerk    in    his   official   capacity  Change    of    venue:      The    clerk    of    the    court    to 

and    must   be    turned    over   to   the    county.      Rhea   v.  which   the  proceedings   are  transferred   can   not  col- 

Comrs   of    Washington    Co.    (1906)    12    I.    455,    88    P.  lect   any   fee   for   this   service,   nor   is  he   entitled  to 

89,  any  portion  of  the  fee  paid  to  the  first  clerk.     O.  A. 

,*•,•                               •   •             *     j  ^      j               l'  '     •  G.    '09-10,   p.  82. 

Filing    cross    complaint:      A    defendant,    who   sim-  The  statutes  make  no  provision  for  a  less  fee  in 

ply   answers  or   puts   in    a  counter   claim,    need  pay  cases  where   matters  come  to  the  office  of  the  clerk 

only  $3,  but,  if  in  addition  to  so  doing  he  also  files  by  reason  of  change  of  venue  proceedings.     This  be- 

cross  complaint,    he    must   pay   an    additional   fee   of  ing  true,  the  clerk  of  the  second  county  must  charge 

?3,  even  though  the  cross  complaint  is  contained  in  for    cases    received    through    change    of    venue    pro- 

the    same    instrument    with    the    answer.      O.    A.    G.  ceedings  the   same  as  though   such   cases  were  ,orig- 

'09-10,    p.   82.  inally  filed  with  him.     O.  A.  G.   '11-12,  p.  56. 

§  2121a.  Same:  Exceptions  to  fee  schedule.  In  any  action  in- 
stituted in  the  name  of  any  county  auditor,  as  trustee  for  the  county  for 
the  foreclosure  of  any  tax  lien,  no  state  stenographer's  fee  must  be  charged 
or  received  by  the  clerk  of  the  district  court.  ['17,  c.  36,  proviso  in  §  5, 
p.  83.] 

Hist.     '17,    c.    36,    proviso  in    §  5,  p.   83. 

§  2122.  Sheriff's  fees.  The  sheriff  is  allowed  and  may  demand  and 
receive  the  fees  hereinafter  specified : 

For  serving  summons  and  complaint,  or  any  other  process  by 
which  an  action  or  proceeding  is  commenced,  on  each  de- 
fendant   „ $1.00 

For  serving  an  attachment  on  property,  or  levying  an  execution, 
or  executing  an  order  of  arrest,  or  order  for  the  delivery  of 
personal  property $1.00 

For  his  trouble  and  expense  in  taking  and  keeping  possession  of  and 
preserving  property  under  attachment  or  execution,  or  other  process,  such 
sum  as  the  court  may  order:  Provided,  That  no  more  than  $3.00  per  diem 
be  allowed  to  a  keeper. 

For  taking  a  bond  or  undertaking  in  any  case  in  which  he  is  au- 
thorized to  take  the  same _ .. $  .50 

For  copy  of  and  making  return  on  any  writ,  process  or  other 
paper,  when  demanded  or  required  by  law,  for  each  folio.... $  .20 

For  serving  every  notice,  rule  or  order.. $  .50 

For  making  and  posting  notices,  and  advertising  property  for 
sale  on  attachment  or  execution,  or  under  any  judgment  or 
order  of  sale,  exclusive  of  the  costs  of  publication,  each  notice, 
per  folio $  .20 

For  serving  a  writ  of  possession  or  restitution,  putting  a  person 
in  possession  of  premises  and  removing  the  occupant... $3.00 

For  holding  each  inquest,  or  trial  of  right  of  property,  to  include 
all  services  in  the  matter  except  mileage $3.00 

For  serving  a  subpoena,  for  each  witness  summoned ...$  .25 

For  commissions  for  receiving  and  paying  over  money  on  execu- 
tion or  other  process,  when  land  or  personal  property  has  been 
levied  on  and  sold,  on  the  first  $1000,  2  per  cent;  on  all  sums 
above  that  amount,  1  per  cent;  but  in  no  case  of  sale  of  real 
estate  shall  his  commission  exceed  the  sum  of  $100. 

When  the  amount  of  such  sale  is  credited  on  the  debt  and  no  money  is 
transferred,  then  one-half  of  such  commission. 

For  commissions  for  receiving  and  paying  over  money  on  exe- 
cution without  levy,  or  where  lands  or  goods  levied  on  are  not 
sold,  on  the  first  $1000,  1%  per  cent ;  and  one-half  of  1  per  cent 
on  all  over  that  sum,  but  not  to  exceed  in  any  case  -$50. 
The  fees  herein  allowed  for  the  levy  of  an  execution,  costs  for  adver- 
tising and  percentage  for  making  or  collecting  the  money  on  execution, 
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must  be  collected  from  the  judgment  debtor  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  therein  directed  to  be  made. 

For  drawing  and  executing  a  sheriff's  deed,  including  the  ac- 
knowledgment, to  be  paid  by  the  grantee  before  delivery.. ..$3. 00 

For  executing  a  certificate  of  sale,  exclusive  of  the  filing  and  re- 
cording the  same $1.00 

For  making  every  arrest  in  a  criminal  proceeding.... ..$2.00 

For  summoning  each  juror $  .25 

For  serving  a  subpoena  in  a  criminal  action  or  proceeding,  for 
each  witness  summoned $  .25 

For  traveling  to  serve  any  summons  and  complaint,  or  any  other 
process  by  which  an  action  or  proceeding  is  commenced,  notice, 
rule,  order,  subpoena,  venire,  attachment  on  property,  to  levy 
an  execution,  to  post  notice  of  sale,  to  sell  property  under  exe- 
cution or  other  order  of  sale,  or  execute  an  order  of  arrest,  or 
order  for  the  delivery  of  personal  property,  writ  of  posses- 
sion or  restitution,  to  hold  inquest  or  trial  of  right  of  property, 
for  each  mile  actually  and  necessarily  traveled,  in  going 
only  :.... ....$  .20 

For  traveling  to  execute  any  warrant  of  arrest,  subpoena,  venire 
or  other  process  in  criminal  cases,  or  for  taking  a  prisoner  from 
prison  before  a  court  or  magistrate,  or  for  taking  a  prisoner 
from  the  place  of  arrest  to  prison,  or  before  a  court  or  magis- 
trate, for  each  mile  actually  and  necessarily  traveled,  in  going 
only $  .20 

For  each  additional  prisoner  taken  at  the  same  time,  per  mile  $  .15 

But  if  any  two  or  more  papers  be  required  to  be  served  in  the  same 
action  or  proceeding,  civil  or  criminal,  or  be  in  the  possession  of  the 
sheriff  for  service  at  the  same  time,  and  in  the  same  direction,  one  mileage 
only  shall  be  charged ;  and  in  serving  a  subpoena,  venire,  process  or  paper, 
when  two  or  more  jurors,  witnesses,  parties  or  persons  to  be  served  reside 
or  are  found  in  the  same  direction,  traveling  fees  must  be  charged  only 
for  the  most  distant;  and  only  one  mileage  per  day  must  be  charged  for 
taking  a  prisoner  from  prison  before  a  court  or  magistrate;  and  con- 
structive mileage  must  in  no  case  be  charged  or  allowed. 

For  all  services  arising  in  justices'  courts,  the  same  fees  as  are  al- 
lowed to  constables  for  like  services. 

Remuneration  in  full  for  the  board,  clothing  and  lights  of  each 
prisoner  confined  in  the  county  jail,  per  day,  the  sum  of  not 
more  than ...$1.00 

He  shall  be  allowed  a  jailor,  for  whose  services  he  shall  be  allowed  the 
sum  of  not  less  than  $2  nor  more  than  $3  per  day  for  each  day  a  prisoner 
or  prisoners  are  confined  in  the  county  jail  of  his  county,  to  be  fixed  by  the 
board  of  county  commissioners. 

For  all  services  under  the  election  laws,  the  same  mileage  and  fees 
as  in  this  article  provided  for  similar  services. 

Hist.'    '90-91,    p.    174,    §  2,    reenacted    '99,    p.    116,  fees  that   have  not  been   allowed   by  order   of  court. 

§  2,    modified    by    '99,    p.    340,    §5;    compiled    R.    C.  Berry   v.    G.   V.    B.    Mining   Co.    (1897)    5   I.    691,    51 

S  2122;  am.  '11,  c.   197,  p.  660;  phrases  in  last  para-  p.    746. 

graph  transposed.  Expense  incurred  by  the  sheriff  in  hauling  lumber 

Attendance  on  courts:     The  sheriff  is  not  entitled  taken  under  a  writ  of  attachment,  from  the  sawmill 

to  compensation  for  attendance  upon  the  district  or  where   it   was   attached,   to   a  neighboring  town,   for 

any    other    courts.      Campbell    v.    Comrs.    of    Logan  the  purpose  of  sale,   is  an  unnecessary  expense  and 

Co.    (1894)    4  I.   181,   37  P.   329;  Eakin  v.  Nez  Perce  not    taxable    as    costs    in    the    case.      McConnell    v. 

Co.    (1894)    4   I.   131,   36  P.   702.  McCormick    (1891)    3  I.   227,   28  P.   421. 

Expenses  under  attachment:  Keepers'  fees  can  Commissions:  Where  a  sheriff  collects  his  corn- 
only  be  allowed  by  order  of  court,  and  the  pre-  mission  for  the  sale  of  land  on  execution  he  can 
vailing    party    is    not    entitled    to    recover    keepers'  not    charge    another    commission    on    money    subse- 
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quently  paid  for  redemption  from  said  sale.  Coeur  arising  in  the  justices'  courts,  the  same  fees  as  are 
d'Alene  Hdw.  Co.  v.  Cameron  (1895)  4  I.  494,  42  allowed  to  constables"  is  broad  enough  to  cover  all 
P.  509.  cases  in  the  probate  court  when  exercising  its  jus- 
Mileage:  A  sheriff  is  entitled  to  mileage  for  tice  Jurisdiction.  O.  A.  G.  '05-06,  p.  98.  • 
taking  a  prisoner  from  the  place  of  arrest  to  prison,  Board  of  prisoners:  The  sheriff  must  file 
or  before  a  court  or  magistrate,  regardless  of  wheth-  vouchers  for  expenses  incurred  by  him  in  boarding 
er  the  prisoner  was  arrested  with  or  without  a  war-  county  prisoners  in  order  to  have  his  claim  therefor 
rant.  Warner  v.  Fremont  Co.  (1895)  4  I.  591,  43  allowed.  Mombert  v.  Bannock  Co.  (1904)  9  I.  470, 
P.   327.  -5   P.   239. 

A    sheriff    is    not    entitled    to    double    mileage    for  The    sheriff,    and   the   sheriff   alone,    is   entitled  to 

serving  different  writs  in  the  same  case,  at  the  same  receive  compensation  from  the  county  for  the  board 

M Q nr»a 7   T^fi        Sa^ne  time"     E1HS  V'   Bingham  Co-        of   prisoners;   a   private   person   who   furnished   such 

(1900)    7  I.  86,   60  P..  79.  board    can   not   enforce    a   claim   against   the    county 

Probate    courts:      The    provision    "for    all    services        for    compensation.      (Stockslager,    J.    dissents.)      lb. 

§  2123.  Probate  judge's  fees.  The  probate  judge  may  charge  and 
collect  the  following  fees : 

When  sitting  as  a  committing  magistrate  in  preliminary  exam- 
inations  $3.00 

For  the  trial  of  criminal  causes ..$5.00 

For  issuing  warrant  of  arrest $  .50 

For  taking  bail  after  commitment $  .50 

For  examination  of  insane  person..... ....$5.00 

The  clerk  of  the  probate  court,  or  the  probate  judge  acting  as  clerk,  is 
allowed,  and  may  demand  and  receive,  the  fees  hereinafter  specified : 

The  same  fees  allowed  the  clerk  of  the  district  court  or  justice 
of  the  peace  for  the  same  services. 

For  issuing  letters  testamentary,  or  of  administration,  or  of 
guardianship $  .50 

For  writing  and  posting  all  the  required  copies  of  each  notice 
required  to  be  posted $  .50 

For  each  notice,  including  all  the  copies,  for  publication  and  post- 
ing, in  addition  to  costs  of  publication ._..$  .50 

For  recording  wills  or  other  papers  required  by  law  to  be  re- 
corded, for  each  folio $  .20 

For  copies  of  all  papers  or  proceedings  in  the  probate  court,  in- 
cluding certificate  and  seal,  when  required,  for  each  folio.. $  .20 

For  entering  each  order,  for  each  folio $  .20 

For  all  other  services,  the  same  fees  as  are  allowed  the  clerk  of  the 
district  court  for  like  services:  Provided,  That  if  upon  the  filing  of  the 
appraisement  of  any  estate  it  appears  that  the  whole  estate  is  not  of  the 
value  of  $1000,  no  further  clerk's  fees  must  be  charged.     [R.  C.  §  2123.] 

Hist.'    '90-91,    p.    174,    §  3,    reenacted    '99,    p.    116, 
§  3,   modified  by  '99,   p.   405  ;  compiled  R.   C.   §  2123. 

§  2124.  Recorder's  fees.  The  county  recorder  is  allowed,  and  may 
receive  for  his  services,  the  following  fees,  to  be  paid  him  by  the  party 
procuring  his  services : 

For  filing,  indorsing  and  indexing  every  instrument,  paper  or  no- 
tice, when  the  instrument,  paper  or  notice  is  not  for  record,  but 
to  be  kept  on  file  — $  .50 

For  recording  every  instrument,  paper  or  notice,  for  each 
folio  $  .20 

For  copies  of  any  record  or  paper,  for  each  folio. $  .20 

For  each  certificate  under  seal,  when  required $  .25 

For  abstract  of  title  and  searching  the  records  therefor,  and  for 
each  conveyance  or  incumbrance  certified $  .50 

For  entry  or  discharge  of  mortgage  or  other  instrument  on  the 
margin  of  the  record,  witnessing  and  indexing  the  same....$  .25 

For  recording  every  town  plat  or  map,  for  first  100  lots  or 
less $3.50 
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And  for  each  additional  lot $  .01 

For  taking  acknowledgments,  including  seal $  .50 

For  administering  to  locator  the  oath  and  certifying  the  same 
on  the  location  notice  of  a  mining  claim  and  for  filing,  record- 
ing and  indexing  each  notice * ....$2.00 

For  issuing  marriage  license,  filing,  recording  and  indexing  the 
certificate  of  marriage  and  taking  and  filing  affidavits  required 

in  issuance  of  the  license ...$3.00 

For  administering  an  oath,  including  jurat..... ...$  .25 

And  certifying  the  same  when  required  an  additional  sum  of  ..$  .25 
For  all  other  services  as  recorder,  not  enumerated  herein,  the  same 
fee  as  allowed  the  clerk  of  the  district  court  for  like  services. 

Hist.      '90-91,    p.    174,    §  4,    reenacted    '99,    p.    116,        statute.     Twin  Falls  Co.  v.  West  (1913)    225  I.  271, 
§  4,  modified  by  '99,  p.   405;  compiled  R.  C.   §  2124;        137  P.   171,  Ann.  Cas.  1916B   185. 

TU,11'  £    11a      V-J6V'    re+arrange,d'   ?*™Tl°gy  Action  for  fees  uncollected:     Where  a  county  re- 

shghtly  changed,   part  of  section  made  §  2124b.  corder  hag  rec0rded  papers  and  written  instruments 

Cross    ref.      For    additional    fees   of   recorder,    see  and   has  not  collected  the  full   amount  of  fees  pre- 

Index   under   "Recorder,"    subheading   "Fees."  scribed  by  the   statute   therefor,   and   has  thereafter 

Changing  fees :     The  fees  prescribed  by  the  statute  rendered  his  accounts  and  settled  with  the  board  of 

to  be  charged  by  the  county  recorder  are  arbitrary  county    commissioners    without    accounting    for    the 

charges  fixed  by  act  of  the  legislature,  and  no  officer  uncollected    portion    of    such    fees,    the    county    has 

has   any  right  to   change  the  same  or  depart  from  ?uch    an    interest   in    the    unpaid    fees   as    to   enable 

the   terms   thereof   as   prescribed   by  the   legislature.  xt  to  Prosecute  an   action  directly  against  the  party 

The   fact  that  the   recorder   has   a  blank   book   con-  for   whom   the   work   was   done   and   to   recover   the 

taining   printed    forms   which    may   reduce   the    cost  same-      Lincoln    Co.   v.   Twin   Falls    etc.    Co.    (1913) 

of   recording   does   not    justify   him   in    making   any  2^TJ*   4^'    ^9  P-.788. 

less  or  different  rate  than  that  prescribed  by  stat-  If  a   recorder,   in   making   a  reduction   of  fees   in 

ute.      Lincoln    Co.    v.    Twin    Falls    etc.    Co.    (1913)  favor   of    a   person,    acts   under   instructions   of    the 

23  I.   433,    130  P.    788.  board    of    county    commissioners,    the    county    is    es- 

The  board  of  county  commissioners  have  no  power  topped  to  recover  the  uncharged  balance  from  him 

or    authority   to   change   the   fee   and  to   direct   and  and  his  bondsmen.     Twin  Falls  Co.  v.  West   (1913) 

require  the  recorder  to   record   such  instruments  at  ^5  I.  271,  137  P.   171,  Ann.  Cas.   1916B   185. 
a    less    or    different    rate    than    that    prescribed    by 

§  2124a.  Same:  Exceptions  to  fee  schedule.  Each  county  recorder 
shall  file,  free  of  charge,  all  clear  lists  of  lands  granted  to  the  state  by  the 
United  States. 

Hist.  '11,  c.  63,  part  of  §  1,  p.  184  ;  "recorder" 
for  "auditor." 

§  2124b.  Auditor's  fees.  The  county  auditor  is  allowed  and  may 
receive,  when  not  otherwise  provided  by  law,  fees  as  follows: 

For  administering  each  oath,  including  a  jurat,  if  required. .$  .25 
For  each  paper  filed $  .10 

For  making  records  or  furnishing  copies  thereof,  per  folio. ... $  .20 

Hist.      '90-91,    p.    174,    §  4,    reenacted    '99,    p.    116,  the   compensation   of  the   auditor  in   the   assessment 

§  4,  modified  by   '99,   p.   405  ;  compiled   R.   C.   §  2124,  and  collection   of  taxes,  repealed   so  much   of   R.   S. 

reenacted  '11,  c.  173,  p.  567  ;  separated  from  section  §§  1679    and   2157,    subd.    5,   as   related   to  the   same 

prescribing   recorder's  fees  and  phraseology  slightly  subject.      Cunningham    v.    Moody    (1891)     3    I.    125, 

changed.  35   A.   S.  R.   269,  28  P.   395. 

Repeal:     This   section,   in   so  far  as  it  relates  to 

§  2125.  Fees  of  county  surveyor.  The  county  surveyor  shall  be 
allowed  fees  for  his  services  as  follows : 

For  the  first  corner  established  in  accordance  with  article  11  of 

chapter  140  of  this  title...... $1.00 

For  each  additional  corner $  .50 

For  every  survey  less  than  80  chains $2.50 

For  every  chain  over  80  chains,  per  chain $  .03 

For  calculating  the  quantity  of  each  tract  of  land.... $1.00 

For  recording  field  notes  of  each  survey,  per  folio $  .20 

For  making  a  certified  copy  of  field  notes,  per  folio $  .20 

For  making  or  copying  maps  or  plats,  per  hour ...$  .50 

For  traveling  to  place  of  survey,  for  each  mile  in  going  only„$  .15 
For  surveying  roads  and  county  boundaries,  including  the  pre- 
paring and  recording  of  plats  and  field  notes,  for  each  day 
necessarily  engaged  in  field  work. $6.00 
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For  surveys  or  resurveys  of  town  lots,  for  the  first  lot.... $3.00 

And  for  each  additional  lot.... $1.00 

Hist.  '97,  p.  19,  §  10,  reenacted  '99,  p.  295,  §  10  ; 
am.  R.  C.  §  2125  ;  phrases  transposed  to  correspond 
to    style    of    schedule. 

§  2126.  Fees  of  justice  of  the  peace.  A  justice  of  the  peace  may 
charge,  demand  and  receive  the  following  fees  for  services  performed  in 
discharge  of  the  duties  imposed  upon  him  by  law : 

For  actual  time  consumed  in  conducting  civil  cases,  per  day.. $2. 00 

For  filing  each  paper — - — $  .15 

For  issuing  any  summons  writ  or  process  by  which  any  action  is 

commenced  .$  .50 

For  entering  such  cause  on  his  docket,  including  all  docket  entries 

before  judgment  $  .50 

For  subpoena  to  witness $  .25 

For  administering  an  oath  or  affirmation,  including  jurat  and  cer- 
tificate   $  .15 

For  issuing  writ  of  attachment,  or  of  arrest,  or  for  delivery  of 

property  $1.00 

For  entering  any  final  judgment,  for  each  folio $  .25 

For  taking  and  approving  any  bond  or  undertaking  directed  by 

law  to  be  taken  or  approved  by  him.. $  .50 

For  taking  justification  to  bond  or  undertaking  when  required  by 

law,  after  exception  to  sureties $  .50 

For  swearing  a  jury $  .50 

For  taking  deposition,  per  folio $  .20 

For  entering  satisfaction  of  judgment $  .25 

For  copy  of  judgment,  order,  docket,  proceedings,  or  paper  in 

his  office,  per  folio $  .20 

For  issuing  commission  to  take  testimony $  .50 

For  making  up  and  transmitting  transcript  and  papers  on  ap- 
peal  $2.00 

For  making  up  and  transmitting  papers  on  change  of  venue,  in- 
cluding copy,  certificate  and  order. ..$1.00 

For  issuing  search  warrant $  .50 

For  issuing  an  execution $  .50 

For  celebrating  marriage  and  returning  certificate  to  the  re- 
corder  $5.00 

For  all  services  and  proceedings  before  a  justice  of  the  peace,  in  a 
criminal  action  or  proceeding  on  examination,  when  an  exam- 
ination is  not  waived,  or  trial  upon  an  issue  of  fact $6.00 

When  an  examination  is  waived  or  there  is  a  plea  of  guilty.— $3.00 

For  taking  bail  after  commitment  in  criminal  cases $  .50 

For  entering  an  action  without  process ....$  .50 

For  entering  judgment  by  confession  on  only  an  affidavit  as  re- 
quired in  the  district  court,  in  full  for  all  services  before 
execution $1.00 

Hist.  (See  '81,  p.  248,  §.1)  R.  S.  §  2135,  reenacted 
R.  C.  S  2126  ;  am.  '11,  c.  90,  p.  337  ;  phrases  trans- 
posed in  second  paragraph. 

§  2127.  Fees  of  constable.  A  constable  is  allowed  and  may  collect 
and  receive  for  any  services  required  of  him  by  law,  fees  as  follows : 

For  serving  summons  in  civil  cases,  for  each  defendant $  .50 

For  summoning  a  jury  before  a  justice  of  the  peace..... $1.50 

For  taking  a  bond  required  to  be  taken $  .50 

For  summoning  each  witness .„.$  .25 
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For  serving  an  attachment  against  the  property  of  the  defend- 
ant  ...: $1.00 

For  receiving  and  taking  care  of  property  on  execution,  attach- 
ment or  order,  his  actual  necessary  disbursements  and  ex- 
penses, to  be  allowed  by  the  justice  who  issfied  the  process, 
upon  satisfactory  proof  that  such  charges  are  correct,  not  to 
exceed,  per  day,  the  sum  of ...$2.00 

For  collecting  all  sums  of  money  on  execution,  3  per  centum  to  be 
charged  against  the  defendant  in  the  execution. 

For  serving  a  warrant  or  order  for  the  delivery  of  personal 
property  or  making  an  arrest  in  civil  cases $1.00 

Constables  must  receive  mileage  for  each  mile  necessarily  trav- 
eled, in  going  only,  at  the  rate  per  mile  of $  .20 

For  services  in  criminal  cases,  the  same  fees  as  sheriffs  are  au- 
thorized to  receive  for  like  services. 

For  all  other  services,  except  attending  court,  the  same  fees  as  are 
allowed  sheriffs  for  similar  services. 

Hist.      (See    '75,   p.    566,    §  34)    Modified   by    R.    S.  stables    to   charge    in    criminal    cases   the    same   fees 

§2136;    am.    R.    C.     §2127;    phrases    transposed    to  which   were  allowed   sheriffs  in   such   cases  by  R.   S. 

conform  to  schedule.  §  2126,  and  does  not  allow  constables  the  fees  which 

Cross  ref.     For  other  fees,  see  Index  under  "Con-  sheriffs  were  entitled  to  under  the  act  of  1891,  which 

stables."    subheading   "Fees."  o,™6?^  *J126,      E,,1S  V'    Bin^ham   Co-    <1900>    7   L 

_  ...  ™  .  ..  ,,  ""«    60   r.    79. 

Fees  in  criminal   cases:      This  section   allows  con- 

§  2128.  Fees  to  be  prepaid:  Exception:  Penalty  for  official  dere- 
liction. The  officers  mentioned  in  this  title  are  not  in  any  case,  except 
for  the  state  or  county,  to  perform  any  official  services  unless  upon  pre- 
payment of  the  fees  prescribed  for  such  services  by  law,  except  as  in  the 
succeeding  sections  provided:  And,  Provided  further,  That  the  attorney 
general  or  any  prosecuting  attorney  may  cause  subpoenas  to  be  issued  on 
behalf  of  the  state,  without  paying  or  tendering  fees  in  advance  to  any 
officers,  and  on  such  payment  the  officer  must  perform  the  services  re- 
quired. 

For  every  failure  or  refusal  to  perform  official  duty  when  the  fees  are 
tendered,  the  officer  is  liable  on  his  official  bond.     [R.  C.  §  2128.] 

Hist.     R.  S.   §  2137,  modified  by  R.  S.   §  2146;  am.  Action   for  fees:      This  section   entitles  officers   to 

R.   C.    §  2128.  demand  the  prepayment  of  fees  as  a  condition  prece- 

Cited:      Rhea   v.    Comrs.    of   Wash.    Co.    (1906)    12  dent  to  the  performance  of  service,  but  does  not  pre- 

I.  455    88  P.  89.  elude  such  officers,  in  case  they  do  not  demand  pre- 

■__  ,'             I   ,  *  _  .           ,.        .                         ,    ,  payment,   from   afterward  maintaining  an   action   to 

Not  repea  ed.     This  section  is  not  amended  or  re-  recover  the  fees  allowed  for  such   services.     lb. 
pealed  by    91,  p.  175,  which  fixes  the  fees  of  county 
officers.     Naylor  v.  Vermont  etc.  Co.  (1898)  6  I.  251, 
55  P.  297. 

§  2129.  Exceptions  to  fee  schedule:  Habeas  corpus:  Where  state 
a  party.  No  fee  or  compensation  of  any  kind  must  be  charged  or  received 
by  any  officer  for  duties  performed  or  services  rendered  in  proceedings  in 
habeas  corpus ;  nor  shall  any  county  officer  charge  any  fee  against,  or  re- 
ceive any  compensation  whatever  from,  the  state  for  any  services  rendered 
in  any  action  or  proceeding  in  which  the  state  of  Idaho,  or  any  state  board, 
or  state  officer  in  his  official  capacity,  is  a  party.     ['01,  p.  162,  §  1.] 

Hist.     R.  S.  §  2138;  am.  '01,  p.  162,  §  1,  reenacted  Comp.  leg. — Cal.     Same  through  "habeas  corpus," 

R.  C.  §  2129.  rest  omitted:     Pol.  C.  1872,   §  4333;  Kerr's  C  ib. 

§  2129a.  No  fee  to  be  charged  to  pensioners.  No  judge  or  clerk  of 
court,  county  clerk,  county  auditor  or  any  other  county  officer  shall  be 
allowed  to  charge  any  honorably  discharged  soldier  or  seaman,  or  the 
widow,  orphan  or  legal  representative  thereof,  any  fee  for  administering 
any  oath  or  giving  any  official  certificate  for  the  procuring  of  any  pension, 
bounty  or  back  pay,  nor  for  administering  any  oath  or  oaths  and  giving  the 
certificate  required  upon  any  voucher  for  collection  of  periodical  dues  from 
the  pension  agent,  nor  any  fee  for  services  rendered  in  perfecting  any 
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voucher.  Any  such  officer  who  may  require  and  accept  fees  for  such 
services  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  in  any  sum  not  less  than  $10  nor  more  than  $50.  ['95-,  p.  36, 
§§  1,  2.] 

Hist.      '95,    p.    36,    §§  1,    2,    reenacted    '99.    p.    242,  Cited:      Naylor   v.   Vermont    etc.    Co.    (1898)    6    I. 

§§  1,   2,  reenacted  R.  C.  §  2129a.  251,   55  P.  297. 

§  2130.      Officers  must  publish  table  of  fees:      Penalty  for  neglect. 

Every  officer  whose  fees  are  herein  ascertained  must  publish  and  set  up  in 
his  office  fair  tables  of  his  fees,  according  to  this  title,  within  one  month 
after  he  enters  upon  the  duties  of  his  office,  in  some  conspicuous  place,  for 
inspection  of  all  persons  who  have  business  in  his  office,  upon  pain  of  for- 
feiting for  each  day  a  sum  not  exceeding  $20,  which  may  be  recovered  by 
any  person  by  action  before  any  justice  of  the  peace  of  the  same  county, 
with  costs.     [R.  S.  §  2139.] 

Hist.     R.   S.  §  2139,  reenacted  R.  C.   §  2130. 

§  2131.  Execution  for  fees.  If  any  clerk,  sheriff,  justice  of  the 
peace,  or  constable,  shall  not  have  received  any  fees  which  may  be  due  him 
for  services  rendered  in  any  suit  or  proceeding,  he  may  have  execution 
therefor,  in  his  own  name,  against  the  party  from  whom  they  are  due,  to 
be  issued  from  the  court  in  which  the  action  is  pending.     [R.  S.  §  2140.] 

Hist.     R.   S.   §2140,  reenacted  R.  C.   §2131.  Naylor    v.    Vermont    etc.    Co.    (1898)    6    I.    251,    55 

Not    repealed:      This    section    is    not    repealed    by        *  ■  ^'9. 
'91,    p.   175,   which   fixes  the  fees  of  county  officers. 

§  2132.  Folio  denned.  The  term  "folio,"  when  used  as  a  measure 
for  computing  fees  or  compensation,  shall  be  construed  to  mean  100  words, 
counting  every  three  figures  necessarily  used  as  a  word.  Any  portion  of 
a  folio,  when  in  the  whole  draught  or  paper,  should  there  not  be  a  complete 
folio,  and  when  there  should  be  an  excess  over  the  last  folio  exceeding  a 
quarter,  shall  be  computed  as  a  folio.  The  filing  of  a  paper  shall  be  con- 
strued to  include  the  certificate  of  the  same.     [R.  S.  §  2141.] 

Hist.     R.   S.  §  2141,  reenacted  R.  C.   §  2132. 
Cited:      (Dis.  op.)    Lincoln  Co.  v.  Twin  Falls  etc. 
Co.   (1913)   23  I.  433,  130  P.  788. 

§  2133.  Limitation  on  mileage  of  officer.  When  any  sheriff,  con- 
stable or  coroner  serves  more  than  one  process  in  the  same  case,  not  re- 
quiring more  than  one  journey  from  his  office,  he  shall  receive  mileage 
only  for  the  most  distant  service.     [R.  S.  §  2142.] 

Hist.     R.  S.  §  2142,  reenacted  R.  C.   §  2133. 

§  2134.  Receipt  for  fees.  Every  officer  upon  receiving  any  fees  for 
official  duty  or  services,  may  be  required  by  the  person  making  the  same 
to  make  out  in  writing  and  deliver  to  such  person  a  particular  account  of 
such  fees,  specifying  for  what  they  respectively  accrued,  and  shall  receipt 
for  the  same ;  and  if  he  refuses  or  neglects  to  do  so,  when  required,  or  shall 
receive  illegal  fees,  he  shall  be  liable  to  the  party  paying  for  three  times 
the  amount  so  paid.     [R.  S.  §  2144.] 

Hist.     R.   S.   §  2144,  reenacted  R.  C.   §  2134. 
Cross   ref.     Form   of   receipts  prescribed  by   state 
auditor :      §  104a. 
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CHAPTER  142. 

OTHER  COUNTY  CHARGES. 

§  2135.  Accounts  must  be  presented  to  commissioners.  Accounts 
for  county  charges  of  every  description  must  be  presented  to  the  board  of 
county  commissioners  to  be  audited  as  provided  by  law.     [R.  S.  §  2160.] 

Hist.     R.  S.   §  2160,  reenacted  R.  C.  §  2135.  Audit    of    claims:      The    board    of    commissioners 

Comp.  leg.— Cal.     Similar:     Pol.   C.   1872,   §4343;  hav«  authority  to  audit  a  claim  for  the  publication 

Kerr's  C    ib.  °*  tne  delinquent  tax  list,  although  the  contract  for 

•  _  _  ,   .  .  such   publication   is  made  by  the  assessor.     Jolly  v. 

Cross    ref.      County    finances    and    claims    against  Woodward    (1895)    4   I.    496,    42   P.   512. 
county:     §  1943  et  seq. 

Cited:      Leonard    v.    St.    Clair    (1915)    27    I.    568, 
149  P.  1058. 

§  2136.  County  charges  enumerated.  The  following  are  county 
charges : 

1.  Charges  incurred  against  the  county  by  virtue  of  any  provision  of 
this  title. 

2.  The  compensation  allowed  by  law  to  constables  and  sheriffs  for 
executing  process  on  persons  charged  with  criminal  offenses;  for  services 
and  expenses  in  conveying  criminals  to  jail ;  for  the  service  of  subpoenas 
issued  by  or  at  the  request  of  the  prosecuting  attorneys,  and  for  other 
services  in  relation  to  criminal  proceedings. 

3.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged 
with  or  convicted  of  crime  and  committed  therefor  to  the  county  jail. 

4.  The  compensation  allowed  by  law  to  county  officers  in  criminal  pro- 
ceedings, when  not  otherwise  collectible. 

5.  The  sum  required  by  law  to  be  paid  to  grand  jurors  and  indigent 
witnesses  in  criminal  cases. 

6.  The  accounts  of  the  coroner  of  the  county,  for  such  services  as  are 
not  provided  to  be  paid  otherwise. 

7.  All  charges  and  accounts  for  services  rendered  by  justices  of  the 
peace  or  probate  judges  for  services  in  the  examination  of  persons  charged 
with  crime,  not  otherwise  provided  for  by  law. 

8.  The  necessary  expenses  incurred  in  the  support  of  county  hospitals 
and  the  indigent  sick,  and  the  otherwise  dependent  poor,  whose  support 
is  chargeable  to  the  county. 

9.  The  contingent  expenses,  necessarily  incurred  for  the  use  and 
benefit  of  the  county. 

10.  Every  other  sum  directed  by  law  to  be  raised  for  any  county  pur- 
pose, under  the  direction  of  the  board  of  county  commissioners,  or  declared 
to  be  a  county  charge.     [R.  C.  §  2136.] 

Hist.      R.    S.    §  2161  ;    am.    '99,    p.    116,    §  7  ;    am.        to  bring  back  a  fugitive  from  justice  is  not  a  county 

R.  C.  §  2136.  charge,    but   is    a    state    charge   under    R.    S.    §  8425. 

Comp.  leg.— Cal.  Similar:     Pol.   C.   1872,   §4344;        £ro0u7tQinger  v-  Bd-  of  Examiners  (1902)   8  I.  463,  69 

Kerr's  C.  ib.  F-  279' 

Cross    ref.       For  other    charges,    see    Index    title            The    claim    °f    a    sheriff    against    the    county    for 

"County  Charges."  serving   subpoenas  in    some   other   county  is   an   un- 

_.,    ,       ,„         .  '  ,  tv»      j      /ioai\    o  t    ioc    oc        necessary    expense,    as   subpoenas    should   be    sent   to 

i  ClteV   oSno«ngiaTQ7'  ¥T^V  (w^JL^   hrqK        the  sheriff  of  the  county  where  the  witness  may  be, 
AS.  R.  269    28    P.  395;  Jolly  v.  Woodward  (1895)        and   any   allowance   of   such   claim   is   wrongful   and 

4  I.  496,  42  P.  512.  in  violation  of   law.     Clyne  v.   Bingham   (1900)    7  I. 

Coroner's  inquest:      The   claim  of  a  physician  for  75,  60  P.  76. 

services  in  attending  a  coroner's  inquest    when  sub-  Report  of  officers.     The  oflficer.g           rt  should  con. 

poenaed  by  the  coroner  under  §  8379,  and  pronounc-  ta|n    a   detailed   staternent   of   all   feeg   and   Commis- 

ing  a  professional  opinion  on  the  cause  of  death,  is  siong  earned  by  Mm  and  the  verification  ghould  be 

a    charge    against   the    county    to   the   extent   of    the  go  worded  ag  to  verify  that  fact     but  if  ^              rt 

reasonable  value  of  the  physician  s  services.  (Queries.  is    insufficient   the    commissioners   should    notify    the 

J.   dissents.)    Fairchild  v.  Ada  Co.    (1898)    6   I.   340,  officer    and    permit   him   to    supply    the   defect,    and 

:uj  P.  654.  should  not  summarily  disallow  claims  based  thereon. 

Arrests:      The    expense    incurred    in    arresting    a  Campbell   v.   Comrs.   of  Logan   Co.    (1894)    4  I.   181, 

person  is  a  public  charge.     Landsdon  v.  Wash.   Co.  37   p.   329. 

(1909)    16   I.   618,    102   P.   244.  Salaries:     The  board  shall   pass  upon   and   allow, 

Pursuing  fugitive  from  justice:     The  claim  of  an  or   disallow,   claims   for   salaries   of    county   officers, 

executive   agent   for   expenses   incurred   in   going  to  Leonard  v.  St.  Clair  (1915)  27  I.  568,  149  P.  1058. 
another  state  under  the  requisition  of  the  governor 
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CHAPTER  143. 
THE  COUNTY  POOR. 

ARTICLE  1. 
GENERAL  PROVISIONS. 

§  2137.  Contract  for  maintenance  of  poor.  The  board  of  county 
commissioners,  in  their  respective  counties,  may  contract  for  the  care,  pro- 
tection and  maintenance  of  the  indigent  sick,  or  otherwise  dependent  poor 
of  the  county.  They  must  require  the  contractor  to  enter  into  a  bond  to 
the  county  with  two  or  more  approved  sureties,  in  such  sum  as  the  board 
may  fix,  conditioned  for  the  faithful  performance  of  his  duties  and  obliga- 
tions as  such  contractor,  and  require  him  to  report  to  the  board  quarterly 
all  persons  committed  to  his  charge,  showing  the  cause  and  nature  of  their 
confinement,  and  the  expense  attendant  upon  their  care  and  maintenance. 
[R.  S.  §  2170.] 

Hist.     (See  '64,  p.  424,  §  3)  R.  S.  §  2170,  reenacted  compensation   for  services   in  taking  care  of   an  in- 

R.  C.  §  2137.  digent  sick  person  who  is  a  citizen  of  another  state, 

Comp.  leg.— Cal.      See  Pol.  C.   1872,   §  4344,   subd.  although  such  person  is  committed  to  his  care  under 

8  •  Kerr's  C.  ib.  a  certificate,   proper  in  form,   from  a  justice  of  the 

'         ,       t  "                    .  _           ,  peace.     Comrs.   of  Logan   Co.  v.  McFall    (1894)    4  I. 

Contract  for  care  of  poor:  One  who  contracts  to  71     35  P    691 
keep   the    county    poor    is   not   entitled   to   additional 

§  2138.  Employment  of  physician.  The  board  must  employ  a  phy- 
sician to  attend,  when  necessary,  upon  the  inmates  of  the  poor  house  or 
county  hospital.  They  must  provide  for  the  employment,  at  some  kind  of 
manual  labor,  of  such  of  the  inmates  as  are  capable  and  able  to  work,  and 
the  attending  physicians  must  certify  to  the  keeper  or  lessee  of  the  poor 
farm  the  names  of  such  of  the  inmates  as  are  incapable  of  manual  labor, 
and  when  any  such  inmate  becomes  capable  the  physician  must  certify 
the  fact.     [R.  S.  §  2171.] 

Hist.      (See  '83,  p.  78,  §§  3,  4,  5)   R.  S.  §  2171,  re-  Comp.   leg.— Cal.      See  Pol.   C    1872,    §  4344,    subd. 

enacted  R.  C   §  2138.  8  :  Kerr's  C  ib. 

§  2139.  Accounts  and  reports  of  keeper.  The  keeper  of  the  county 
pocr  farm,  poor  house  or  hospital,  must  keep  a  correct  account  of  all  re- 
ceipts and  expenditures  in  connection  therewith,  and  make  full  and  com- 
plete reports  thereof  quarterly  to  the  board  of  countv  commissioners. 
[R.  S.  §  2172.] 

Hist.     (See  '83,  p.  78,  §  6)  R.  S.  §  2172,  reenacted 
R.  C  §  2139. 

§  2140.  Application  for  county  aid.  Any  sick  or  indigent  person 
desiring  aid  from  any  county  of  this  state,  must,  before  such  aid  can  be 
given,  make  a  written  application  to  the  probate  judge,  the  clerk  of  the 
board  of  county  commissioners,  or  to  any  justice  of  the  peace  in  the  pre- 
cinct where  such  applicant  may  reside,  setting  forth  and  describing  all  the 
property,  real,  personal  and  mixed  wherever  it  is  situated,  owned  in  whole 
or  in  part  by  such  applicant,  or  in  which  he  or  she  has  any  legal  or  equi- 
table interest;  if  such  applicant  have  no  available  property,  real  or  per- 
sonal, then  he  must  declare  his  indigency  and  destitution,  which  must  be 
signed  by  the  party  or  parties  making  such  application  and  sworn  to  before 
some  officer  authorized  by  the  laws  of  this  state  to  administer  oaths,  and 
filed  in  the  office  of  the  clerk  of  the  board  of  county  commissioners.  [R.  S. 
§  2173. 

Hist.     '85,  p.   127,  §  1  ;  am.  R.  S.  §  2173,  reenacted 
R.  C  §  2140. 

§  2141.  Investigation  of  application:  Certificate.  It  is  the  duty  of 
the  probate  judge,  clerk  of  the  board  of  county  commissioners,  or  the  jus- 
tice of  the  peace  to  whom  such  application  is  made,  to  immediately  inves- 
tigate the  grounds  of  such  application,  and  for  such  purpose  he  may  require 
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the  applicant,  and  such  other  persons  as  may  be  deemed  necessary,  to  tes- 
tify under  oath,  and  if  such  officer  is  fully  satisfied  that  said  applicant  is 
really  sick,  indigent  and  in  destitute  circumstances,  and  would  suffer  un- 
less aided  by  the  county,  he  must  file  a  certificate  to  that  effect  with  the 
clerk  of  the  board  of  county  commissioners  of  such  county,  and  in  case  said 
board  of  county  commissioners  is  not  in  regular  session  at  the  time  of  the 
date  of  such  certificate,  the  officer  to  whom  said  application  is  made  may, 
in  his  discretion,  authorize  the  applicant  to  be  placed  in  the  poor  house  or 
hospital  of  the  county,  or,  if  the  county  is  not  provided  with  a  poor  house 
or  hospital,  he  may  authorize  the  expenditure  of  any  sums  not  exceeding 
the  sum  of  $40  in  the  aggregate,  to  provide  for  the  immediate  necessities 
of  such  applicant,  and  must  present  his  bill  for  such  expenditure  to  the 
board  of  county  commissioners,  duly  verified  under  oath,  and  the  board 
must  audit  and  pay  such  bill  out  of  the  proper  fund  of  such  county  at  their 
next  regular  session.     [R.  S.  §  2174.] 

Hist.     '85,  p.  127.  §  2  ;  am.  R.  S.   §  2174,  reenacted 
R.   C.  §  2141. 

§  2142.  Provision  for  relief.  The  county  commissioners  of  such 
county  must,  after  the  filing  of  the  certificate  as  aforesaid,  if  in  their  judg- 
ment the  applicant  is  sick  and  indigent,  and  would  suffer  if  not  aided  by 
the  county,  make  such  provisions  for  his  relief  as  may  be  necessary  under 
the  circumstances.     [R.  S.  §  2175.] 

Hist.     '85,  p.   127,  §  3  ;  am.  R.  S.  §  2175,  reenacted 
R.  C.  §  2142. 

§  2143.  Certified  claims  only  to  be  allowed.  The  county  commis- 
sioners must  not  allow  any  claim  or  demand  against  the  county  for  services 
rendered  to  any  sick  or  indigent  person  who  has  not  previously  obtained 
from  the  probate  judge,  clerk  of  the  board  of  county  commissioners,  or 
justice  of  the  peace,  as  aforesaid,  the  certificate  heretofore  mentioned,  and 
must  not  allow  any  claim  or  demands  whatsoever  against  the  county  for 
any  expense  incurred  by,  or  in  behalf  of,  any  sick  or  indigent  person  before 
the  filing  of  the  application  and  certificate  aforesaid :  Provided,  That  the 
board  of  county  commissioners,  or,  if  such  board  be  not  then  in  session, 
any  member  thereof,  by  written  order  to  be  filed  with  the  clerk  of  said 
board,  may  authorize  the  expenditure  of  not  to  exceed  $50,  in  the  aggre- 
gate, to  provide  for  the  immediate  necessities  of  any  indigent  person 
where,  in  the  opinion  of  said  board  of  commissioners,  or  the  member  so 
making  said  order,  it  is  proper  so  to  do  rather  than  send  such  person  to 
the  poor  farm  or  hospital.  Bills  for  such  expenditures,  duly  verified  under 
oath,  must  be  presented  to  said  board  and  the  board  must  audit  and  pay 
such  bills  out  of  the  proper  fund  of  such  county,  at  their  next  regular 
meeting.     ['11,  c.  155,  p.  475.] 

Hist.      (See   '85,    p.    127,    §4)    R.    S.    §2176;   R.   C.  Cross    ref.      Recovery   for    aid   given   by    civil    suit 

§2143;  am.   '11,   c.   155,  p.   475.  ugainst  relatives:      §2695. 

§  2144.  Application  by  third  person.  If  any  sick  and  indigent  per- 
son or  persons,  desiring  assistance  from  any  county  in  this  state,  is  unable 
from  illness  to  make  the  application  in  writing  required  in  this  chapter, 
such  applcation  may  be  made  for  him  or  on  his  behalf,  by  any  other  person 
under  oath.     [R.  S.  §  2177.] 

Hist.     (See  '85,  p.  127,  §  6)  R.  S.  §  2177,  reenacted 
R.  C.  §  2144. 

§  2145.  Discharge  of  pauper.  Every  person  admitted  to  the  county 
poor  house  or  hospital  must  be  discharged  therefrom  by  the  keeper : 

1.  At  his  own  request,  if  capable  of  taking  care  of  himself,  or  if  his 
friends  or  relatives  are  willing  to  take  care  of  him. 

2.  Whenever,  in  the  judgment  of  the  keeper  and  attending  physician, 
the  person  is  capable  of  supporting  himself;  but  in  such  case  the  county 
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commissioners  have  the  power  to  revise  the  act  of  the  keeper  and  attend- 
ing physician,  and  can  return  a  person  who,  in  their  judgment,  has  been 
improperly  discharged,  or  may  discharge  any  one  that,  in  their  judgment, 
should  no  longer  be  an  inmate  of  the  poor  house  or  hospital.  [R.  S.  §  2178.] 

Hist.     (See  '83,  p.  78,  §  9)  R.  S.  §  2178,  reenacted 
R.  C.  §  2145.  x 

§  2146.  Treatment  of  paupers.  The  treatment  of  all  inmates  of  the 
poor  house  and  hospital  must  be  kind  and  humane ;  they  must  be  supplied 
with  comfortable  clothing,  sufficient  bedding  and  plain,  substantial  food, 
and  must  not  be  required  to  perform  labor  to  an  extent  that  is  detrimental 
to  health ;  but  the  keeper  has  power  to  compel  those  who  are  able  to  per- 
form labor  to  perform  the  same  by  reasonable  and  humane  coercion. 
[R.  S.  §  2179.] 

Hist.     (See  '83,  p.  78,  §  10)  R.  S.  §  2179,  reenacted 
R.  C.  §  2146. 

§  2146a.      Burial  of  indigent  soldiers  and  their  wives  and  widows. 

It  shall  be  the  duty  of  the  board  of  county  commissioners  in  each  of  the 
counties  of  the  state  to  cause  to  be  interred  the  body  of  any  honorably 
discharged  soldier,  sailor  or  marine,  who  served  in  the  army  or  the  navy 
of  the  United  States  during  the  late  Civil  war,  or  in  the  war  with  Mexico, 
or  in  the  Spanish-American  war  and  Philippine  insurrection,  and  the  wives 
or  widows  of  such  soldiers,  sailors  or  marines,  who  shall  hereafter  die 
without  leaving  means  sufficient  to  defray  funeral  expenses;  but  the  ex- 
penses of  such  funeral  shall  not,  in  any  case  exceed  the  sum  of  $50.  If 
the  deceased  has  relatives  or  friends  who  desire  to  conduct  the  burial,  and 
who  are  unable  to  pay  the  charges  thereof,  then  the  said  expenses  not  to 
exceed  the  sum  of  $50  shall  be  paid  to  them  or  their  representatives,  by  the  | 

county  treasurer,  from  the  current  expense  fund  of  the  county,  upon  due 
proof  of  the  death  and  burial  of  any  person  provided  for  by  this  section 
and  proof  of  expenses  incurred.     ['13,  c.  20,  p.  90.] 

Hist.     '13,  c.  20,  p.  90. 

ARTICLE  2. 
MOTHERS'  PENSIONS. 

§  2146d.      Jurisdiction    of    probate    judge:      Eligible    mothers.      The 

probate  judge  of  each  county  shall  have  authority  as  hereinafter  provided 
to  make  provision  for  the  partial  support  of  women  whose  husbands  are 
dead,  or  whose  husbands  are  prisoners,  confined  in  the  Idaho  state  peni- 
tentiary, or  whose  husbands  are  confined  in  a  state  insane  asylum  or  the 
state  home  for  the  feeble  minded,  when  such  women  are  poor  and  are  the 
mothers  of  children  under  the  age  of  15  years,  and  such  mothers  and 
children  reside  in  the  county. 

Hist.     '13,  c.  73,   §  1,  p.  310;  am.   '15,  c.  135,  §  1. 
p.   293  ;  "the  county"  for  "such  counties," 

§  2146e.  Allowances.  The  allowance  of  each  of  such  women  shall 
not  exceed  $10  a  month  when  she  has  but  one  child  under  the  age  of  15 
years,  and  if  she  has  more  than  one  child  under  the  age  of  15  it  shall  not 
exceed  the  sum  of  $10  a  month  for  the  first  child  and  $5  a  month  for  each 
of  the  other  children  under  the  age  of  15  years.     ['13,  c.  73,  §  2,  p.  310.] 

Hist.     '13,  c.   73,   §  2,  p.  310. 

§  2146f.  Conditions.  Such  allowance  shall  be  made  by  the  probate 
court  and  only  upon  the  following  conditions : 

1.  The  child  or  children,  for  whose  benefit  the  allowance  is  made, 
must  be  living  with  the  mother  of  such  child  or  children. 

2.  The  allowance  shall  be  made  only  when  in  the  absence  of  such 
allowance,  the  mother  would  be  required  to  work  regularly  away  from  her 
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home  and  children,  and  when  by  means  of  such  allowance,  she  will  be  able 
to  remain  at  home  with  her  children. 

3.  The  mother  must,  in  the  judgment  of  the  probate  court,  be  a  proper 
person,  physically  and  mentally,  for  the  bringing  up  of  her  children. 

4.  Such  allowance  shall,  in  the  judgment  of  the  court,  be  necessary  to 
save  the  child  or  children  from  neglect. 

5.  No  person  shall  receive  the  benefit  of  this  article  who  shall  not  have 
been  a  resident  of  the  county  in  which  such  application  is  made  for  at  least 
two  years  next  before  the  making  of  such  application  for  such  allowance. 

Provided,  That  the  provisions  of  this  article  shall  not  apply  to  any 
child  which  has  property  of  its  own  sufficient  for  its  support.  ['13,  c.  73, 
§  3,  p.  310.] 

Hist.     '13,  c.  73,  §  3.  p.  310. 

§  2146g.      Order  for  allowances:     Audit  by  county  commissioners. 

Whenever  the  probate  court  shall  determine  that  an  allowance  under  this 
article  shall  be  made,  it  shall  make  an  order  to  that  effect,  which  order, 
among  other  things,  shall  set  out  in  full  the  name  of  the  mother,  her  place 
of  residence,  the  names  and  ages  of  each  of  the  children,  and  the  amount 
allowed  to  each  child.  The  court  may,  in  its  discretion,  order  the  allowance 
paid  to  the  mother  or  to  an  individual  or  organization  approved  by  the 
court  as  trustee  for  her  benefit.  Upon  presentation  of  such  order,  the 
county  commissioners  shall  direct  monthly  warrants  to  be  drawn  therefor, 
which  warrants  shall  be  paid  from  the  general  funds  of  the  county. 
['15,  c.  135,  §  2,  p.  293.] 

Hist. 

p.   293. 

§  2146h.  Discontinuance  of  allowances.  Whenever  any  child  shall 
reach  the  age  of  15  years,  any  allowance  made  to  the  mother  of  such  child 
for  the  benefit  of  such  child  shall  cease.  The  probate  court  may,  in  its 
discretion,  at  any  time  before  such  child  reaches  the  age  of  15  years,  dis- 
continue or  modify  the  allowance  to  any  mother  and  for  any  child.  If 
such  husband  shall  have  been  confined  in  the  Idaho  state  penitentiary,  such 
allowance  shall  cease  on  his  discharge  or  parole,  and  whenever  any  woman 
on  whose  account  any  allowance  shall  have  been  made  under  the  provisions 
of  this  article,  shall  marry,  such  allowance  shall  cease.  ['13,  c.  73,  §  5, 
p.  311.] 

Hist.     '13,  c.  73,   §  5,   p.   311. 

§  2146i.  To  whom  applicable.  The  provisions  of  this  law  shall  not 
apply  to  any  woman  who  is  not  eligible  under  the  provisions  of  section 
2146d.     ['15,  c.  135,  §  3,  p.  293.] 

Hist.     '13,  c.   73,  §  6,  p.  311  ;  am.  '15,  c.   135,    §  3, 
p.  293. 

§  2146j.  Penalty  for  obtaining  allowance  falsely.  Any  person  pro- 
curing, or  attempting  to  procure,  any  allowance  for  a  person  not  entitled 
thereto,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  there- 
of shall  be  punished  by  a  fine  of  not  less  than  $100  nor  more  than  $500,  or 
by  imprisonment  in  the  county  jail  for  a  period  of  not  more  than  one  year, 
or  by  both  fine  and  imprisonment.     ['13,  c.  73,  §  7,  p.  311.] 

Hits.     '13,  c.   73.   §  7,  p.  311. 

§  2146k.  Judgment:  Review  on  motion  of  taxpayer.  In  each  case 
where  an  allowance  is  made  to  any  woman  under  the  provisions  of  this 
article  a  judgment  entry  to  that  effect  shall  be  entered  upon  the  records 
of  the  probate  court  making  such  allowance  and  it  shall  be  the  right  of 
any  taxpaying  citizen  at  any  time  to  file  a  motion  to  set  aside  such  judg- 

941 


C.  143  §  2146  1  COUNTY   LAW 

ment,  and  on  such  motion  the  probate  judge  shall  hear  evidence  without  a 
jury  and  his  decision  shall  be  final.     ['13,  c.  73,  §  8,  p.  311.] 

Hist.     '13,  c.  73,   §  8,  p.  311. 

§  2146  1.  Report  by  probate  judge.  Between  the  1st  and  30th  days 
of  October  of  each  year  the  probate  judge  shall  submit  to  the  governor  a 
report  in  writing,  upon  blanks  to  be  furnished  by  the  state,  showing  the 
number  of  applications  for  allowances  under  this  article;  the  number  of 
pensions  allowed ;  the  number  of  children  benefited  by  each  allowance ; 
the  amount  and  duration  of  each  allowance,  and  such  other  useful  infor- 
mation regarding  such  applications  as  may  be  reasonably  obtained  at  the 
hearing  thereof :  Provided,  That  the  name  or  identity  of  any  applicant 
or  beneficiary  shall  not  be  disclosed  in  such  report,  and  that  such  report 
shall  not  be  published  at  state  expense.     ['15,  c.  135,  §  4,  p.  293.] 

Hist.       '13,    c.    73,     §  10,    p.     310,    enacted    by    '15, 
c.   135,   S  4,   p.   293. 

ARTICLE   3. 
RELIEF  OF   NEEDY  BLIND. 

§  2146q.  Charge  against  current  expense  fund.  It  shall  be  lawful 
for  and  obligatory  upon  any  county  to  contribute  such  sum,  or  sums,  of 
money  as  are  hereinafter  specified  from  the  current  expense  fund  of  said 
county  toward  the  support  of  any  blind  person  who  comes  under  and  com- 
plies with  the  provisions  of  this  article.     ['17,  c.  89,  §  1,  p.  311.] 

Hist.      '17,   c.   89,   §  1,  p.   311. 

§  2146r.  Needy  blind  denned.  Any  male  person  of  the  age  of  21 
years  or  over,  and  any  female  person  of  the  age  of  18  years  or  over,  who 
by  reason  of  loss  of  eyesight  is  unable  to  provide  himself  or  herself  with 
the  necessities  of  life,  and  who  unless  relieved  as  authorized  by  the  pro- 
visions of  this  article  would  become  a  charge  upon  the  public  or  upon  those 
not  required  by  law  to  support  him  or  her,  shall  be  deemed  a  needy  blind 
person.     ['17,  c.  89,  §  2,  p.  311.] 

Hi?t.      '17,   c.   89,    §  2,   p.    311. 

§  2146s.  Same:  Residential  qualifications.  In  order  to  be  entitled 
to  relief  under  the  provisions  of  this  article  a  needy  blind  person  must 
become  blind  while  a  resident  of  this  state,  or  be  a  bona  fide  resident  of 
this  state  for  a  period  of  seven  years  immediately  preceding  the  applica- 
tion for  relief  and  of  the  county  for  three  years  immediately  preceding 
the  application  for  relief:  Provided,  That  in  cases  where  the  blindness 
ensues  in  this  state  after  a  period  of  residence  less  than  that  specified  in 
this  section,  it  shall  be  the  duty  of  the  officer  hereinafter  designated  to 
authorize  the  granting  of  relief  to  ascertain  by  sufficient  evidence  that  the 
removal  to  this  state  and  to  the  county  in  which  relief  is  applied  for,  was 
not  primarily  for  the  purpose  of  securing  relief  under  the  provisions  of 
this  article.     ['17,  c.  89,  §  3,  p.  311.] 

Hist.     '17,  c.  89,   §  3,  p.   311. 

§  2146t.  Hearings  on  claims  for  relief:  Jurisdiction  of  probate 
court.  Claims  for  relief  hereunder  shall  be  made  by  the  claimant  filing 
with  the  probate  judge  a  duly  verified  statement  of  the  facts  bringing  him 
or  her  within  the  provisions  of  this  article.  The  list  of  claims  shall  be  filed 
in  a  book  furnished  for  that  purpose  by  the  county  commissioners  in  the 
order  of  filing,  which  record  shall  be  open  to  the  public.  No  certificate  of 
qualification  for  drawing  money  hereunder  shall  be  granted  until  the 
probate  judge  shall  be  satisfied  from  the  evidence  of  at  least  two  reputable 
residents  of  the  county,  one  of  whom  shall  be  a  registered  physician  skilled 
in  treatment  of  diseases  of  the  eye,  and  neither  of  them  a  relative  of  the 
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applicant  that  they  know  the  applicant  to  be  blind,  and  that  he  has  the 
residential  qualifications  to  entitle  him  to  the  relief  asked.  Such  evidence 
shall  be  in  writing,  subscribed  to  by  such  witnesses  who  shall  be  subject  to 
cross-examination  by  the  probate  judge  or  other  person.  If  the  probate 
judge  is  satisfied  upon  such  testimony  that  the  applicant  is  entitled  to 
relief  hereunder,  he  shall  issue  an  order  therefor,  in  such  sum  as  he  finds 
needed,  not  to  exceed  $180  per  annum,  to  be  paid  quarterly  from  the  cur- 
rent expense  funds  of  the  county  on  the  warrant  of  the  county  auditor: 
Provided,  That  in  case  any  family  contains  two  or  more  blind  persons,  the 
total  sum  for  such  family  shall  not  exceed  $250  per  annum.  The  relief 
herein  provided  shall  be  in  place  of  all  other  relief  of  a  public  nature. 
['17,  c.  89,  §  4,  p.  312.] 

Hist.      '17.   c.   89,   §  4,   p.    312. 

2146u.  Alternative  order  for  surgical  or  medical  treatment:  Writ- 
ten consent  of  beneficiary  required.  If  in  the  examination  of  the  quali- 
fications of  any  person  filing  a  claim  for  relief,  or  having  a  place  on  the 
list  of  those  receiving  benefit  hereunder,  it  shall  be  determined  upon  the 
evidence  of  a  registered  physician  qualified  as  set  forth  in  the  preceding 
section,  that  any  person  or  persons  making  such  claim,  or  then  on  such 
list,  might  have  such  disability  benefited  or  removed  by  proper  surgical 
operation,  or  medical  treatment,  and  if  such  person  entitled  to  such  relief 
files  his  consent  in  writing  thereto,  then  the  probate  judge  may  order  ex- 
pended for  the  purpose  of  such  surgical  operation  or  medical  treatment 
all  or  any  portion  of  the  relief,  which  he  may  award  to  such  person  for 
one  year  under  the  provisions  of  this  article,  and  in  such  case  the  warrant 
of  the  county  auditor  shall  be  issued  direct  to  the  persons  entitled  to  com- 
pensation for  such  surgical  operation,  or  medical  treatment  upon  the  cer- 
tificate of  the  probate  judge  instead  of  being  payable  quarterly  to  the  per- 
sons entitled  to  such  relief.     ['17,  c.  89,  §  5,  p.  312.] 

Hist.     '17,  c.  89,  §  5,  p.  312. 

§  2146v.  Penalty  for  false  statement.  Any  applicant  for  relief,  or 
any  person  appearing  in  behalf  of  any  applicant  for  relief  hereunder,  who 
makes  a  false  statement,  shall,  upon  conviction,  be  deemed  guilty  of  per- 
jury and  punished  accordingly.     ['17,  c.  89,  §  6,  p.  313.] 

Hist.     '17,  c.  89,  §  6,  p.   313. 

Cross  ref .     Perjury  defined  :      §  6478  ;  punishment : 

§  6486. 
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TITLE  XXVIII.     COUNTY  DIVISION  LAW. 

CHAPTER  144. 

ADVISORY  INITIATIVE  FOR  COUNTY  DIVISION. 

144:1.  Petition  for  county  division  to  county  commissioners.  When- 
ever it  is  desired  to  divide  any  county  or  counties  and  form  a  new  county 
out  of  a  portion  of  the  territory  of  such  then  existing  county  or  counties, 
and  such  proposed  division  will  not  conflict  with  section  4  of  article  XVIII 
of  the  constitution  of  the  state  of  Idaho,  a  petition  shall  be  presented  to  the 
board  of  county  commissioners  of  the  county  from  which  such  new  county 
is  to  be  formed,  in  case  said  county  is  to  be  from  but  one  county,  or  to  the 
boards  of  county  commissioners  of  each  county  from  which  any  taxable  ter- 
ritory is  proposed  to  be  taken  for  the  formation  of  such  new  county,  and 
each  such  board  of  county  commissioners  shall  be  empowered  and  required 
to  do  and  perform  all  acts  provided  for  to  be  done  or  performed  in  this 
chapter.  The  county  auditor  and  the  board  of  county  commissioners  of 
each  of  the  several  counties  from  which  any  territory  is  taken  by  the  pro- 
posed new  county,  and  all  officers  of  any  such  county  from  which  any  ter- 
ritory is  taken  by  the  proposed  new  county,  shall  comply  with  the  provi- 
sions of  this  chapter.     ['13,  c.  124,  §  1,  p.  470.] 

Hist.     '13,  c.   124,   §  1,  p.  470. 

144:2.  Same:  Signers.  Such  petition  shall  be  signed  by  at  least 
one-half  of  the  qualified  electors  of  the  proposed  new  county,  whose  names 
appear  on  the  official  registration  books  used  at  the  last  preceding  general 
election :  Provided,  That  in  cases  where  the  proposed  new  county  is  to  be 
formed  from  portions  of  two  or  more  existing  counties,  separate  petitions 
shall  be  presented  from  the  territory  taken  from  each  county,  and  each  of 
said  separate  petitions  shall  be  signed  by  at  least  one-half  of  the  qualified 
electors  of  each  of  said  proposed  portions.  Such  signatures  need  not  all 
be  appended  to  one  paper,  but  may  be  signed  to  several  petitions  which 
must  be  similar  in  form,  and  when  so  signed  the  several  petitions  shall  be 
treated  as  one  petition.     ['13,  c.  124,  §  2,  p.  470.] 

Hist.     '13,   c.    124,   §  2,  p.  470. 

144:3.      Contents  of  petition.      Each  petition  shall  contain: 

1.  A  particular  description  of  the  boundaries  of  the  new  county  pro- 
posed to  be  formed. 

2.  The  name  of  the  proposed  new  county. 

3.  The  name  of  the  proposed  county  seat  of  the  proposed  new  county. 

4.  A  prayer  that  at  the  next  ensuing  general  election  the  question  of 
the  creation  of  the  proposed  new  county  be  submitted  to  the  electors  of 
the  county  from  which  territory  is  to  be  taken. 

5.  A  statement  that  each  signer  declares  for  himself  or  herself  that 
he  or  she  is  a  legal  resident  and  qualified  voter  of  the  territory  comprised 
within  the  proposed  new  county. 

To  each  petition  emanating  from  any  county  from  which  territory  is 
proposed  to  be  taken  there  shall  be  attached  the  affidavit  of  one  qualified 
elector  and  taxpayer  of  such  county  declaring  that  each  of  said  persons  so 
signing  was  a  qualified  voter  residing  within  the  territory  of  the  proposed 
new  county  at  the  time  of  signing  and  that  the  total  number  of  signers  is 
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at  least  one-half  of  the  total  number  of  qualified  electors  residing  within 
the  territory  proposed  to  be  cut  off.     ['13,  c.  124,  §  3,  p.  470.] 

Hist.      '13,  c.   124,   §  3,  p.  470. 

144:4.  Time  of  filing.  The  petition  shall  be  filed  with  the  board  of 
county  commissioners  of  each  county  proposed  to  be  divided  not  less  than 
three  months  nor  more  than  six  months  preceding  the  next  ensuing  general 
election.     ['13,  c.  124,  §  4,  p.  471.] 

Hist.     '13,  c.   124,  §  4,  p.  471. 

144:5.  Notice  of  election.  Beginning  not  more  than  30  days  after 
the  filing  of  such  petition,  the  board  of  county  commissioners  of  each 
county  proposed  to  be  divided  shall  publish  in  three  consecutive  issues  of 
a  newspaper  of  general  circulation  in  the  county  the  fact  of  the  filing  of 
said  petition  and  proclamation  and  notice  that  the  question  of  the  proposed 
division  will  be  submitted  to  the  qualified  electors  of  the  county  at  the  next 
ensuing  general  election  and  shall  state  in  such  proclamation  and  notice  the 
particular  boundaries  of  the  county  proposed  to  be  formed,  the  name  of 
the  proposed  new  county,  and  the  name  of  the  proposed  county  seat. 
['13,  c.  124,  §  5,  p.  471.] 

Hist.      '13,  c.   124,   §  5,   p.  471. 

144:6.  Question  to  be  submitted.  The  question  shall  be  submitted 
to  all  the  qualified  electors  voting  at  the  next  ensuing  election  in  the  county 
or  counties  from  which  territory  is  to  be  taken,  and  all  matters  connected 
with  each  submission  and  voting  shall  be  governed  and  controled  by  the 
general  election  laws  of  Idaho  so  far  as  the  same  shall  be  applicable. 

The  question  to  be  submitted  to  the  electors  shall  be  in  form  as  follows : 

For  the  proposed  new  county  of Yes 

For  the  proposed  new  county  of—. No 

[13,  c.  124,  §  6,  p.  471.] 

Hist.      '13,  c.   124,   §  6,  p.  471. 

144:7.  Data  submitted  for  legislative  action.  Within  30  days  after 
the  general  election  at  which  said  question  is  submitted  the  county  auditor 
of  each  county  proposed  to  be  divided  shall  transmit  to  the  office  of  the 
secretary  of  state : 

1.  An  accurate  map  of  the  entire  county  from  which  territory  is  to 
be  taken,  showing  clearly  the  territory  proposed  to  be  cut  off  and  also 
showing  by  lines  and  numbers  or  names  each  school  district  and  each 
voting  precinct  within  the  entire  county  proposed  to  be  divided. 

2.  A  statement  of  the  number  of  legal  votes  cast  in  each  voting  pre- 
cinct of  the  county  for  and  against  the  proposed  new  county. 

3.  A  statement  of  the  assessed  valuation  of  each  school  district  in  the 
entire  county  as  per  the  last  assessment  made  by  the  county  assessor 
thereof. 

4.  A  statement  of  the  total  area  of  the  entire  county  and  the  area  of 
the  territory  proposed  to  be  cut  off. 

The  map  and  the  accompanying  data  shall  be  kept  for  the  public  in- 
spection in  the  said  office  of  the  secretary  of  state.  Not  less  than  10  days 
before  the  opening  of  the  next  ensuing  regular  session  of  the  legislature 
the  secretary  of  state  shall  transmit  to  the  governor  a  concise  and  accurate 
synopsis  of  all  the  facts  above  required  to  be  furnished  by  the  auditor  of 
each  county  proposed  to  be  divided,  and  the  governor  shall  lay  the  infor- 
mation so  transmitted  to  him  before  the  legislature  immediately  upon  its 
organization.     ['13,  c.  124,  §  7,  p.  471.] 

Hist.     '13,  c.   124,   §  7,  p.  471. 

144:8.      Purpose  of  chapter :    Legislative  prerogative  preserved.      All 

the  proceedings  herein  provided  for  are  for  the  purpose  of  securing  infor- 
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mation  for  the  legislature,  and  nothing  herein  contained  shall  be  construed 
to  add  to  or  detract  from  the  existing  powers  of  the  legislature  in  the  mat- 
ter of  the  creation  of  new  counties.     ['13,  c.  124,  §  8,  p.  472.] 

Hist.     '13,  c.   124,   §  8,  p.  472. 

CHAPTER  145. 

TRANSFER  OF  RECORDS  UPON  COUNTY  DIVISION. 

145:1.  Auditor  and  recorder's  records.  The  ex  officio  auditor  and 
recorder  of  any  county  in  this  state  which  has  heretofore  been,  or  may 
hereafter  be,  divided  by  the  legislature  shall,  upon  demand  in  writing  by 
the  ex  officio  auditor  and  recorder  of  any  county  which  has  been  created, 
in  whole  or  in  part,  from  the  territory  of  such  divided  county,  deliver  to 
the  ex  officio  auditor  and  recorder  of  the  county  so  created,  in  whole  or  in 
part,  from  such  territory,  all  record  books  in  his  custody  and  control  re- 
lating solely  to  persons  and  property  situated  in  such  newly  created  county, 
together  with  all  maps  and  plats  relating  to  town  sites,  precincts,  school 
districts,  road  districts  and  other  municipalities  situated  wholly  within  the 
boundaries  of  such  newly  created  county,  and  the  orignals  of  all  chattel 
mortgages  relating  to  personal  property  within  said  newly  created  county, 
and  also  all  tax  sale  certificates  and  other  papers  relating  wholly  to,  and 
covering  property  located  entirely  within  such  newly  created  county.  That 
at  the  time  of  such  delivery  by  the  said  ex  officio  auditor  and  recorder  of 
the  divided  county,  he  shall  take  an  itemized  receipt  from  the  ex  officio 
auditor  and  recorder  of  the  newly  created  county,  and  file  and  keep  the  same 
in  his  office  as  a  part  of  the  records  of  said  divided  county.  ['13,  c.  19,  §  1, 
p.  89.] 

Hist.     '13,  c.   19,   §  1,   p.   89. 

145:2.  Legal  effect  of  transferred  records.  The  book  records,  plats, 
chattel  mortgages,  tax  sale  certificates  and  other  records,  aforesaid,  when 
they  shall  be  delivered  to  the  ex  officio  auditor  and  recorder  of  the  newly 
created  county,  shall  be  deemed  to  be  a  part  of  the  records  of  such  newly 
created  county,  and  shall  be  received  in  evidence  with  like  force  and  effect 
as  any  others  of  said  county.     ['13,  c.  19,  §  2,  p.  89.] 

Hist.     '13,  c.   19,  §  2,  p.  89. 

145:3.  Tax  collector's  records.  The  county  tax  collector  of  the  di- 
vided county  shall  immediately,  after  the  passage  and  approval  of  this 
chapter,  proceed  to  make  and  certify  to  a  transcript  of  so  much  of  the  tax 
rolls  of  his  office  as  show  taxes  levied  and  assessed  against  persons,  firms, 
associations,  corporations,  real  and  personal  property  in  the  territory  in- 
cluded in  the  newly  created  county,  and  unpaid  at  the  time  this  chapter 
goes  into  effect,  and  as  soon  as  such  transcript  is  completed,  the  same  shall 
be  delivered  to  the  tax  collector  of  the  newly  created  county  and  become 
thenceforth  the  property  of  such  newly  created  county  and  the  official 
record  thereof,  with  the  same  force  and  effect  as  the  original  tax  roll,  and 
shall  be  authority  for  the  tax  collector  of  the  newly  created  county  to  collect 
such  unpaid  taxes,  both  real  and  personal,  in  any  manner  authorized  by  law. 
['13,  c.  19,  §  3,  p.  89.] 

Hist.     '13,  c.   19,  §  3.  p.  89. 

CHAPTER  146. 

REFUNDING  BONDS  IN  NEW  COUNTIES. 

146:1.  Bonds  authorized  in  new  counties  to  put  finances  on  cash 
basis.  The  board  of  county  commissioners  of  any  new  county  which  may 
have  been  formed,  organized  or  created  pursuant  to  the  acts  of  the  legisla- 
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ture  of  the  state  of  Idaho,  approved  subsequent  to  the  1st  day  of  January, 
A.  D.  1911,  or  which  may  be  hereafter  formed,  organized  or  created,  may 
in  the  exercise  of  its  judgment  and  discretion  when  deemed  advisable  and 
in  the  interests  and  for  the  benefit  of  the  county,  and  to  enable  such  county 
to  be  placed  as  near  as  may  be  on  a  cash  basis,  issue  and  negotiate  coupon 
bonds  at  such  time  and  in  such  manner  and  upon  such  terms  as  are  deemed 
for  the  best  interests  of  the  county,  in  order  to  provide  funds  with  which 
to  pay  and  entirely  discharge  any  part,  either  on  all  of  the  warrant,  bonded, 
floating  or  other  indebtedness  or  obligations  which  may  have  been  either 
assumed  or  are  owing  by  such  new  county  to  the  county  or  counties  out  of 
which  such  new  county  was  formed  or  the  indebtedness  incurred  by  such 
new  county  in  the  transcribing  and  certifying  of  records  and  the  preparing 
of  indexes,  in  the  purchase  and  providing  of  books,  records,  furniture,  fix- 
tures, office  supplies,  safes,  vaults  and  a  jail,  in  the  employment  of  account- 
ants and  appraisers  and  for  other  ordinary  and  necessary  equipment  and 
expense  incident  to  the  organization  of  such  new  county,  or  an  amount  of 
the  then  outstanding  warrant  indebtedness  of  such  new  county  equal  to 
the  amount  previously  expended  by  such  new  county  for  the  purpose  or 
purposes  herein  above  mentioned,  and  such  bonds  shall  constitute  a  legal 
charge  and  obligation  of  the  county.     ['15,  c.  20,  part  of  §  1,  p.  72.] 

Hist.     '15,  c.  20,  part  of  §  1,  p.  72.  edness  may  be  extinguished  by  funding  bonds,   not- 

Constitutionality:     This  chapter  is  constitutional;        withstanding  the  provisions  of   133:99  and  §  1960  as 

it  is  general  in  its  terms  and  not  local  or  special.  construed  ln  £eavy  Jr  M^™bs9'7  2T6  i-14,3^1!0  £ 
,  0  n       „„,n    ,„   T    CKC     irn  r»     5R  9*>5-  Jones  v.  Power  Co.    (1915)   27  I.  656,   150  P.   35. 

Jones  v.  Power  Co.    (1915)    27  I.  656,   150  P.  35.  The    method    of    taking    care    of    the    indebtedness 

Construed:      Under    this    chapter    warrant    indebt-        provided    in   this  act  is  not  exclusive.     lb. 

146:2.  General  county  bonding  provisions  applicable.  All  such 
bonds  shall  conform  to,  and  provisions  be  made  for  their  payment  in  ac- 
cordance with  the  provisions  of  sections  1960,  1963,  1965  and  1967.  ['15, 
c.  20,  part  of  §  1,  p.  72.] 

Hist.     '15,  c.  20,  part  of  g  1,  p.  72. 
Cited:     Jones  v.  Power  Co.    (1915)    27   I.   656,    150 
P.  35. 

146:3.  Certificate  of  determination.  Before  the  board  of  county 
commissioners  of  a  county  shall  issue  bonds  under  the  provisions  of  this 
chapter  the  board  must  first  ascertain  and  determine  that  the  particular 
bonded,  warrant  or  other  indebtedness  of  the  county,  proposed  to  be  re- 
tired by  the  bond  issue,  constitutes  binding  and  subsisting  obligations  of 
the  county,  and  they  shall  thereupon  cause  a  certificate  of  determination 
to  be  made  and  entered  in  and  upon  the  records  of  said  board  and  the  find- 
ings of  said  board  shall  thereafter  be  conclusive  as  a  basis  for  the  issuance 
of  such  bonds  and  the  levy  and  collection  of  taxes  for  their  payment. 
['15,  c.  20,  part  of  §  1,  p.  72.] 

Hist.'  '15,  c.  20,   part  of  §1,  p.  72. 

Cited:     Jones  v.  Power  Co.    (1915)    27   I.   656,    150 
P.  35. 

146:4.  Limitation  on  principal.  No  bonds  issued  pursuant  to  the 
provisions  of  this  chapter  shall  in  any  wise  increase  the  principal  amount 
of  the  existing  indebtedness  of  the  county.     ['15,  c.  20,  part  of  §  1,  p.  73.] 

Hist.     '15,  c.  20,  part  of  §  1,  p.  73. 
Cited:     Jones  v.  Power  Co.    (1915)    27   I.  656,    150 
P.  35. 

146:5.  Interpretation:  No  repeal.  This  chapter  shall  not  in  any 
wise  be  construed  as  a  repeal  of  any  of  the  power  and  authority  vested  in 
the  board  of  county  commissioners  of  any  new  county  by  act  of  the  legis- 
lature particularly  relating  to  such  new  county.  ['15,  c.  20,  part  of  §  1. 
p.  73.] 

Hist.     '15,  c.  20,  part  of  §  1,  p.  73. 
Cited-     Jones   v.  Power  Co.    (1915)    27   I.   656,    150 
P.  35. 
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TITLE  XXIX. 

CHAPTER  147. 

TOWN  SITES. 

§  2147.  Entry  of  town  sites.  It  is  the  duty  of  the  corporate  authori- 
ties of  any  city  or  incorporated  town,  or  the  probate  judge  of  any  county 
in  which  is  situated  any  unincorporated  town,  to  enter  at  the  proper  land 
office  of  the  United  States  such  quantity  of  land  as  the  inhabitants  of  such 
city  or  town  may  be  entitled  to  claim,  in  the  aggregate,  according  to  the 
population,  in  the  manner  required  by  the  laws  of  the  United  States  and 
the  regulations  prescribed  by  the  secretary  of  the  interior  of  the  United 
States,  and  make  and  sign  all  necessary  declaratory  statements,  certificates 
and  affidavits,  or  other  instruments  requisite  to  carry  into  effect  this  title 
and  chapter  8  of  title  32  of  the  Revised  Statutes  of  the  United  States,  and 
to  make  proof,  when  required,  of  the  facts  necessary  to  establish  the  claim 
of  such  inhabitants  to  the  lands  so  granted  bv  the  laws  of  congress.  ['05, 
p.  84,  §  1.] 

Hist.     (See  '75,  p.  698,   §1)   R.  S.   §2200;  am.  '05,  Cited:      Robinson   v.    Lemp    (1916)    29    I.    661,    161 

p.  84,  §  1,  reenacted  R.  C.  §  2147.  P.   1024. 

§  2148.  Conveyance:  How  executed.  Any  such  corporate  authori- 
ties, or  judge,  holding  the  title  to  any  such  lands  in  trust,  as  declared  in 
said  acts  of  congress,  must,  by  a  good  and  sufficient  conveyance,  grant  and 
convey  the  title  to  each  and  every  block,  lot,  share  or  parcel  of  the  same 
to  the  person  entitled  thereto,  according  to  his  rights  or  interest  in  the 
same  as  they  exist,  in  law  or  equity,  at  the  time  of  the  entry  of  such  lands, 
and  when  any  parcel  or  share  of  such  lands  is  occupied  or  possessed  by  one 
or  more  persons,  claiming  the  same  by  grant,  lease  or  sale,  the  respective 
rights  and  interests  of  such  persons,  in  relation  to  each  other  in  the  same, 
are  not  changed  or  impaired  by  any  such  conveyance.  Every  conveyance, 
by  such  corporate  authorities  or  judge,  pursuant  to  the  provisions  of  this 
title,  must  be  so  executed  and  acknowledged  as  to  admit  the  same  to  be 
recorded,  and  if  made  previous  to  the  issuing  of  the  patent  for  such  lands, 
it  must  contain  a  covenant  that  the  grantor  will,  after  the  issuing  of  such 
patent,  execute,  acknowledge  and  deliver  to  the  grantee,  his  heirs  or  as- 
signs, such  further  conveyance  as  may  be  or  become  necessary  to  fully  vest 
and  perfect  the  title  to  the  lands  therein  described  in  the  grantee,  his  heirs 
or  assigns.     [R.  S.  §  2201.] 

Hist.     (See  '75,  p.  698,  §  2)  R.  S.  §  2201,  reenacted  Survey   of   town   site:      The    surveyor,    in   platting 

R.  C.  §  2148.  a  town  site,  can  not  make  a  paper  street  and  deprive 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  4442  ;  Kerr's  *he   actual   occupants  of  vested  rights   in  the  prem- 

q    ib.  ises  occupied  by  them  ;  his  only  authority  is  to  plat 

V-4.  r>  v.-  t    ~.      /im^    on   t     cat     ui         tne  town  in  conformity  to  the  use  and  occupancy  of 

Cited:      Robinson    v.   Lemp    (1916)    29   I.    661,    161        the  lots  and  blockg>  and  he  can  not  establisn  ^/^ 

*r'   10^4-  through  and  over  buildings,  nor  cut  off  any  portion 

Nature  of  trust:     The  trust  imposed  on  the  mayor  or  part  of  a  building  for  street  purposes.     lb. 
of  an  incorporated  town  under  the  town  site  law  is  Territory  originally  in  another  county:     The  pro- 

f or  the  benefit  of  the  inhabitants,  first  as  individuals  bate  judge  hag  the  right  tQ  isgue  deedg  for     .      ' 

and  then  collectively,  as  a  community.     The  title  to  taken    nnder    the   town    gite    act   -n   territ         which 

the    occupied    lots    is    vested    in    the   trustee   for   the  Griginany    belonged    to    another    county.      O.    A.    G. 

benefit  of  the   several   occupants  at  the   time   of   the  '15-16,   p    32 
entry,   and  neither   the  surveyor  nor   the   mayor   can 
deprive  them  of  that  title.      Scully  v.   Squier    (1907) 
18  I.  417,  90  P.  575. 

§  2149.  Notice  of  entry.  At  any  time  after  the  entry  of  such  lands, 
and  before  three  months  from  the  date  of  the  receipt  of  a  patent  therefor, 
the  corporate  authorities  or  judge  entering  the  same,  must  give  public 
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notice  of  such  entry  by  posting  the  notice  thereof  in  at  least  three  public 
places  in  said  town,  and  by  publishing  such  notice  in  a  newspaper  printed 
and  published  in  the  county  in  which  such  town  is  situated,  or  in  case  there 
is  no  such  newspaper,  then  in  some  newspaper  printed  and  published  at 
the  seat  of  government;  such  notice  must  be  published  once  in  each  week 
for  at  least  three  successive  weeks,  and  must  contain  the  name  of  the  town 
and  an  accurate  description  of  the  lands  so  entered  as  the  same  are  de- 
scribed in  the  certificate  of  entry,  duplicate  receipt  for  the  purchase  money 
thereof  issued  at  the  time  of  entry,  or  in  the  patent  in  case  patent  has 
issued.     ['05,  p.  84,  §  2.] 

Hist.     (See  '75,  p.  698,  §  3)  R.  S.  §  2202  ;  am.  '05, 
p.   84,   §  2,  reenacted  R.  C.  §  2149. 

§  2150.  Claims  for  lots.  Every  person,  association  or  company 
claiming  to  be  entitled  to  such  lands,  or  to  any  block,  lot,  share  or  parcel 
thereof,  must,  within  60  days  after  the  first  publication  of  such  notice,  in 
person  or  by  duly  authorized  agent  or  attorney,  sign  a  statement  in  writ- 
ing containing  an  accurate  description  of  the  particular  parcel  or  parts  in 
which  he  claims  to  have  an  interest,  and  the  specified  right,  interest  or 
estate  therein,  which  he  claims  to  be  entitled  to  receive,  also  a  brief  state- 
ment of  the  facts  upon  which  such  right,  interest  or  estate  depends  for  its 
validity,  and  deliver  the  same  to  such  corporate  authorities  or  judge,  and 
all  persons  failing  to  sign  and  deliver  such  statement,  within  the  time 
specified  in  this  section,  are,  as  against  any  claimant,  forever  barred  the 
right  of  claiming  or  recovering  such  lands,  or  any  interest  therein.  In 
case  any  lots,  pieces  or  parcels  of  land  remain  unclaimed  and  unconveyed 
at  the  end  of  said  60  days,  all  such  lots  shall  revert  to  and  become  the 
property  of  such  town.     ['05,  p.  84,  §  3.] 

Hist.     (See  '75,  p.  698,  §  4)   R.  S.  §  2203;  am.  '05, 
p.   84,   §  3,  reenacted  R.  C.   §  2150. 

§  2151.  Appointment  of  appraisers.  The  corporate  authorities  of 
such  town,  in  case  the  same  be  incorporated,  shall  appoint,  by  order,  reso- 
lution or  ordinance,  a  board  of  appraisers,  to  consist  of  three  freeholders 
or  householders  of  such  town,  who  shall  have  no  interest  in  such  unclaimed 
or  unconveyed  lots  or  parcels  of  land,  or  the  improvements  thereof.  Each 
of  said  appraisers  shall  take  an  oath  to  faithfully  discharge  his  duties  as 
such  appraiser,  and  shall  file  such  oath  in  the  office  of  the  clerk  of  such* 
municipality  before  commencing  his  duties  as  such  appraiser.  In  case  such 
appraisers  should  fail  or  neglect  to  make  appraisements  hereinafter  spe- 
cified and  file  the  same  with  said  clerk  for  a  period  of  more  than  10  days 
after  their  appointment,  then  said  corporate  authorities  may  appoint  a  new 
board  of  appraisers  for  the  purposes  herein  provided.  It  shall  be  the  duty 
of  such  corporate  authorities  to  appoint  such  appraisers  within  30  days 
after  the  time  has  expired  for  persons  to  present  claims  for  lots,  pieces  or 
parcels  of  land  in  such  town.     [R.  C.  §  2151.] 

Hist.     '05,  p.  84,   §  4  ;  am.  R.  C.  §  2151. 

§  2152.  Appraisement  of  unclaimed  lots.  Said  appraisers  shall  ap- 
praise all  lots,  pieces  or  parcels  of  land,  unclaimed  or  not  conveyed  by  vir- 
tue of  any  law,  in  such  town,  at  their  just  and  full  cash  value,  and  file  their 
written  appraisement  thereof  with  said  clerk.  Said  appraisement  shall 
contain  a  description  of  each  lot,  piece  or  parcel  of  land  so  appraised,  and 
a  statement  of  the  cash  value  of  the  same.  Said  appraiser  shall  make  a 
separate  statement  of  the  value  of  such  lots,  pieces  and  parcels  of  land 
without  improvements,  and  the  value  of  such  improvements,  and  the  aggre- 
gate value  of  both.  There  shall  be  attached  to  such  appraisement  a  written 
affidavit  of  said  appraisers  verifying  each  statement  of  such  appraisement 
and  alleging  that  each  of  such  lots  and  parcels  of  land  is  appraised  at  its 
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just  and  full  value.  This  appraisement  shall  be  required  only  in  cases 
where  the  time  has  expired  by  law  for  claimants  to  file  their  statements. 
['05,  p.  84,  §  5.] 

Hist.     '05,  p.  84,   §  5,  reenacted  R.  C.   §  2152. 

§  2153.  Notice  of  sale.  The  mayor  or  president  of  the  board  of 
trustees,  as  the  case  may  be,  shall,  upon  the  filing  of  such  appraisements,  * 

give  notice  signed  in  his  official  capacity  of  the  time  and  place  of  sale  of 
such  lots  and  parcels  of  land  by  an  advertisement  published  once  a  week 
for  three  successive  weeks  in  some  newspaper  published  in  the  county 
where  such  town  is  situated,  or,  if  no  newspaper  is  published  in  said 
county,  then  in  the  paper  published  nearest  such  town.  Such  sale  shall 
be  advertised  to  be  made  at  some  public  place  in  said  town,  and  to  be  sold 
at  some  specified  time  between  the  hours  of  sunrise  and  sunset.  [R.  C. 
§  2153.] 

Hist.     '05,  p.  84,   §  6  ;  am.  R.  C.   §  2153. 

§  2154.  Conduct  of  sale.  Reappraisement  and  resale.  Such  lots 
or  parcels  of  land  shall  be  sold  at  public  vendue  to  the  highest  bidder  for 
cash,  and  shall  be  offered  for  sale  singly,  unless  a  greater  price  can  be 
obtained  by  selling  several  lots  or  parcels  of  land  together,  in  which  case 
several  lots  or  parcels  can  be  sold  together  after  an  attempt  has  been  first 
made  to  sell  the  same  singly.  Such  sale  may  be  continued,  if  necessary, 
from  day  to  day,  for  a  period  not  to  exceed  three  days  at  any  one  sale. 
In  case  all  said  lands  are  not  sold  at  the  first  sale,  the  sale  of  the  remaining 
lands  shall  be  advertised  as  many  times  as  may  be  necessary  to  sell  said 
lands,  and  all  sales  subsequent  to  the  first  sale  shall  be  advertised  and  con- 
ducted the  same  as  the  first  sale.  No  lot  or  parcel  of  land  shall  be  sold  at  |  ( 
less  than  its  appraised  value.  A  new  appraisement  may  be  had  of  all  lands 
remaining  unsold:  Provided,  That  such  new  appraisement  shall  not  be 
made  oftener  than  once  every  three  months.  Such  new  appraisement  shall 
be  made  by  a  new  board  of  appraisers,  to  be  appointed  in  the  same  manner 
as  che  first  board  of  appraisers  were  appointed,  or  by  the  old  board  of 
appraisers.     [R.  C.  §  2154.] 

Hist.     "05,  p.  84,  §  7  ;  am.  R.  C.  §  2154. 

§  2155.  Purchase  by  entryman.  In  all  cases  where,  subsequent  to 
the  time  provided  by  law  for  persons  to  claim  lots  on  such  town  site,  any 
person  may  have  entered  thereon  and  improved  any  lots  belonging  to  such 
town,  such  person,  after  the  report  of  said  board  of  appraisers,  and  prior 
to  public  sale,  may  purchase  any  such  lots  from  the  corporate  authorities 
of  such  town  for  cash,  at  the  appraised  values  of  such  lots,  pieces  or  par- 
cels of  land,  inclusive  of  improvements,  unless  there  shall  be  adverse  claim- 
ants to  any  such  lots,  in  which  case  the  respective  rights  of  such  claimants 
shall  be  determined  as  hereinafter  provided.     ['05,  p.  84,  §  8.] 

Hist.     '05,  p.  84,  §  8,  reenacted  R.  C.  §  2155. 

§  2156.  Proceeds  of  sale.  The  proceeds  received  from  such  sales 
shall  be  disposed  of  as  follows : 

1.  They  shall  be  applied  to  pay  the  expenses  of  said  sale. 

2.  To  discharge  any  outstanding  claims  incurred  in  entering  the  town  »    t 
site  of  said  town. 

3.  The  surplus,  if  any,  shall  be  a  special  fund,  to  be  held  by  such  cor- 
porate authorities,  to  be  used  in  making  public  improvements  in  such  town. 
['05,  p.  84,  §  9.] 

Hist.     '05,  p.  84,  S  9,  reenacted  R.  C.  §  2156. 

§  2157.  Suits  to  determine  adverse  claims.  In  case  there  shall  be 
adverse  claimants  to  such  lands,  or  to  any  part,  parcel  or  share  thereof, 
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either  party  may  bring  a  suit  against  the  adverse  claimant  or  claimants, 
in  the  district  court  of  the  judicial  district,  in  the  county  in  which  the  land 
shall  be  situated:  Provided,  That  no  judge  of  the  district  court  who  has 
been  an  adverse  claimant,  directly  or  indirectly,  of  any  portion  of  the 
lands  embraced  within  such  town,  or  who  is  a  party  to  any  action  brought 
to  determine  the  right  to  a  conveyance  of  any  portion  of  the  lands  within 
such  town,  shall  entertain,  hear  or  determine  any  action  brought  to  deter- 
mine any  such  claims,  by  or  between  any  parties  whomsoever ;  but  in  all 
such  cases,  if  the  cause  shall  be  pending  in  a  district  court,  the  judge 
thereof  shall  order  all  papers,  with  a  transcript  of  the  record  in  said  cause, 
to  be  transmitted  to  another  judicial  district,  as  in  cases  of  change  of 
venue :  Provided,  That  the  laws  applicable  to  a  change  of  venue  shall  apply 
to  actions  brought  under  this  title.  Suits  shall  be  brought  against  adverse 
claimants  as  defendants,  and  it  shall  not  be  necessary  to  make  the  probate 
judge  or  corporate  authorities  parties  thereto.  The  complaint  must  show 
what  interest  or  estate  in  the  lands  in  controversv  the  plaintiff  claims. 
['05,  p.  84,  §  10.] 

Hist.      (See  '75,  p.  698,  §  5)   R.  S.  §  2204;  am.  '05, 
p.    84,    §  10,   reenacted  R.   C.    §  2157. 

§  2158.  First  settler  entitled  to  land.  Upon  the  trial  in  such  action 
either  party  may  give  in  evidence  the  statement  mentioned  in  this  title, 
deposited  by  the  other,  or  by  the  person  under  whom  he  claims,  with  the 
corporate  authorities  or  judge  holding  the  title  to  the  lands  in  controversy 
therein,  and  the  person  who  made  the  first  claim  to,  and  settlement  upon 
such  lands,  either  in  person  or  by  agent,  servant  or  tenant,  or  those 
claiming  under  him,  must  in  such  actions  be  deemed  to  have  the  right  to 
such  lands,  provided  there  has  been  no  abandonment  thereof  since  such 
settlement.     [R.  S.  §  2205.] 

Hist.     (See  '75,  p.  698,  §  6)  R.  S.  §  2205,  reenacted  Comp.  leg.— Cal.     See  Pol.  C.   1872,   §  4442  ;  Kerr's 

R.   C.   §  2158.  C.  ib. 

§  2159.  Notice  to  commence  suit.  In  case  suits  shall  not  be  brought 
for  the  purpose  of  settling  or  determining  any  controversy  to  any  such 
lands  by  either  of  the  adverse  claimants,  within  60  days  after  the  expira- 
tion of  the  time  for  filing  the  statement  as  provided  in  section  2150,  it 
shall  be  the  duty  of  the  judge  or  corporate  authorities  to  give  notice  to  the 
adverse  claimant  last  filing  his  claim,  or  if  there  be  more  than  one  adverse 
claim  filed,  then  to  the  last  adverse  claimant,  directing  him  to  commence 
his  action  against  the  other  claimants  as  defendants  to  determine  their 
respective  rights  to  said  lands,  within  20  days  from  service  of  notice  on 
him,  and  in  case  such  adverse  claimant  neglects  or  refuses  to  commence 
the  action  within  the  time  specified,  he  shall  be  deemed  to  have  waived  and 
relinquished  all  right,  title,  interest  and  estate  in  the  lands  so  in  contro- 
versy, and  be  forever  barred  from  asserting  or  claiming  any  right,  title, 
interest  or  estate  therein.  Such  notice  may  be  served  by  the  sheriff  of  the 
county  in  which  said  town  is  situated,  or  by  any  person  over  the  age  of 
21  years,  and  proof  of  such  service  may  be  made  as  in  case  of  summons 
issued  out  of  the  district  court.  If  the  person  or  sheriff  to  whom  said 
notice  is  given  to  serve,  shows  by  affidavit  or  return  that  such  adverse 
claimant  can  not  be  found  in  the  county  in  which  said  lands  are  situated, 
service  of  such  notice  shall  be  by  publication  thereof  for  three  weeks  in 
some  newspaper  published  in  the  county  where  the  lands  are  situated,  and 
if  no  paper  be  published  in  said  county,  then  by  posting  such  notice  in 
three  public  places  in  the  town  where  the  lands  are  situate,  and  in  addition 
thereto  said  notice  shall  be  mailed  to  such  adverse  claimant  at  his  resi- 
dence or  usual  place  of  abode.  In  case  there  be  more  than  one  adverse 
claimant,  and  the  last  neglect  or  refuse  to  commence  his  action  after 
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service  of  notice  as  aforesaid,  said  judge  or  corporate  authority  shall  serve 
like  notice  on  the  next  last  adverse  claimant  until  all  have  been  notified 
as  aforesaid.  The  provisions  of  this  section  shall  apply  to,  and  have  the 
same  effect  of  notice  and  forfeiture  as  against  any  adverse  claimants  to, 
lands  and  lots  in  town  sites  heretofore  entered  under  said  act  of  congress, 
after  notice  shall  have  been  served  as  aforesaid.     ['05,  p.  84,  §  11.] 

Hist.     (See  '75,  p.  698,  §  7)   R.  S.  §  2206  ;  am.  '05, 
p.   84,    §  11,    reenacted  R.   C.   §  2159. 

§  2160.  Service  of  summons.  Whenever  complaint  shall  be  filed  in 
any  action  as  provided  in  this  title,  summons  shall  issue  against  the  proper 
parties,  and  shall  be  served  upon  the  proper  person  or  persons  named 
therein,  as  in  other  cases  provided  by  law,  or  upon  the  agent  or  attorney 
of  such  person  or  persons  who  shall  have  filed  the  statements  as  required 
in  section  2150 ;  and  in  case  service  can  not  be  had  upon  the  defendant,  his 
agent  or  attorney,  service  may  be  made  by  publication  thereof  as  provided 
by  law.     ['05,  p.  84,  §  12.] 

Hist.     '05,  p.  84,  §  12,  reenacted  R.  C.  §  2160. 
Cross    ref.      Service   of    summons:     §4144;    publi- 
cation :      §§  4145-6. 

§  2161.  Conveyance  of  land  in  suit.  The  corporate  authorities  or 
probate  judge,  as  the  case  may  be,  shall  convey  said  lands  in  accordance 
with  the  judgments  entered  in  such  actions :  Provided,  however,  In  case 
of  appeals  or  writs  of  error  to  the  supreme  court,  such  conveyance  shall 
not  be  made  until  final  determination  by  the  decision  of  the  supreme  court. 
['05,  p.  84,  §  13.] 

Hist.     '05,  p.  84,   §  13,  reenacted  R.  C.  §  2161. 

§2162.      Expense  of  entry  a  charge  on  land.      As  soon  as  may  be  after  |     j 

the  expiration  of  60  days  after  the  first  publication  of  the  notice  mentioned 
in  section  2149,  the  corporate  authorities  or  judge  holding  the  title  to  the 
lands  described  in  such  notice  must  make  a  true  statement  in  writing  con- 
taining a  true  account  of  all  moneys  expended  in  the  acquisition  of  the 
title  and  the  administration  or  execution  of  the  trust  to  that  time,  including 
all  moneys  paid  for  the  purchase  of  such  land,  all  necessary  traveling  ex- 
penses, all  moneys  paid  for  posting  and  publishing  notices,  and  the  proof 
thereof,  all  costs  of  surveys  and  platting  such  lands,  all  necessary  attorneys' 
fees  and  costs  of  suit  or  actions  necessarily  prosecuted  or  defended  in 
obtaining  title  to  said  lands,  and  for  all  other  necessary  and  proper  ex- 
penses incident  to  such  trust,  and  also  a  true  account  of  his  time  and 
service  in  the  business  of  such  trust  to  that  time.  The  whole  amount  of 
such  account  for  moneys  so  advanced,  and  reasonable  charges  for  com- 
pensation as  herein  provided,  is  a  charge  upon  the  lands  so  held  in  trust, 
in  favor  of  the  trustee,  and  must  be  paid  by  the  several  claimants  entitled 
to  such  lands  who  have  filed  their  claims  within  the  time  mentioned  in 
section  2150,  in  proportion  to  the  several  quantities  of  shares  thereof  to 
which  they  are  respectively  entitled :  Provided,  however,  In  incorporated 
cities  or  villages  where  the  lands  claimed  are,  owing  to  location,  contour 
of  surface  or  other  causes,  of  different  values,  the  city  council,  trustees  or 
other  legislative  body  of  such  city  or  village,  may  by  ordinance  fix  the  part  |    i 

or  portion  of  the  moneys  so  expended  by  such  trustee  and  which  are  a 
charge  against  such  lands,  as  herein  provided,  which  shall  be  charged  to 
each  parcel  of  land,  which  shall  be  as  near  as  may  be  in  accordance  with 
the  relative  values  of  the  different  parcels  of  land.     ['05,  p.  84,  §  14.] 

Hist.     R.  S.  §  2207  ;  am.  '05,  p.  84,  §  14,  reenacted 
R.  C.   §  2162. 

§  2163.  Tender  of  charges  and  fees.  Before  the  corporate  authori- 
ties or  judge  holding  any  such  lands  in  trust  as  aforesaid  can  be  required 
to  execute,  acknowledge  or  deliver  any  conveyance  thereof,  or  of  any  lot, 
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block,  parcel  or  share  thereof,  as  hereinbefore  mentioned,  to  any  person 
claiming  to  be  entitled  to  such  conveyance,  such  person  must  pay  or  tender 
the  sum  of  money  chargeable  upon  the  part  thereof  to  be  conveyed  accord- 
ing to  the  statement  or  account  mentioned  in  the  last  section,  together  with 
interest  on  each  of  the*  money  items  of  such  account  at  the  rate  of  24  per 
cent  per  annum  from  the  time  when  the  same  accrued,  and  also  such  fur- 
ther sums  as  are  a  reasonable  compensation  for  preparing,  executing  and 
acknowledging  such  conveyance,  and  the  fees  of  the  officer  taking  the  ac- 
knowledgment thereof.     [R.  C.  §  2163.] 

Hist.      '75,    p.    698,    §  9  ;    am.    R.    S.    §  2208  ;    am.  Comp.  leg.— Cal.     See  Pol.  C.   1872,   §  4442  ;  Kerr's 

R.    C.    §  2163.  C.   ib. 

§  2164.  Conveyance  to  claimants.  After  the  expiration  of  60  days 
from  the  time  of  the  first  publication  of  the  notice,  the  corporate  authori- 
ties or  judge  holding  the  title  to  the  lands  described  therein,  must,  upon  a 
reasonable  demand  or  request,  and  upon  the  payment  or  tender  of  the 
moneys  mentioned  in  the  last  preceding  section,  execute,  acknowledge  and 
deliver  to  each  and  every  claimant,  association  or  company  of  claimants  of 
such  lands,  or  of  any  lot,  block,  parcel  or  share  thereof,  a  conveyance  there- 
of, according  to  the  statement  made  and  deposited  as  aforesaid :  Provided, 
That  no  such  conveyance  must  be  executed,  acknowledged  or  delivered  for 
any  part,  lot,  block  or  share  of  such  lands  to  which  there  are  adverse 
claimants,  until  the  controversy  thereon  is  settled  or  determined  in  the 
manner  hereinbefore  prescribed,  and  whenever  any  such  controversy  is  so 
settled  or  determined,  the  said  corporate  authorities  or  judge  must,  upon 
the  like  demand  or  request,  and  the  like  payment  or  tender,  convey  the 
land,  or  interest,  or  share  therein,  the  right  to  which  has  been  thus  ascer- 
tained, to  the  person  thereby  determined  to  be  entitled  to  the  same.  [R.  S. 
§  2209.] 

Hist.      '75,    p.    698,    §  10  ;    am.    R.    S.    §  2209  ;    re-  Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  4442  ;  Kerr's 

enacted  R.  C.  §  2164.  C.  ib. 

§  2165.  Rights  of  trustee  as  claimant.  In  case  any  judge  or  other 
officer  who  enters  any  such  lands  under  the  provisions  of  the  acts  of  con- 
gress and  thus  becomes  the  sole  trustee  thereof,  is  possessed  of,  or  entitled 
to,  any  part,  lot,  block  or  share  thereof,  according  to  and  by  virtue  of  the 
provisions  of  this  title,  and  the  same  is  not  claimed  adversely  to  him  by 
any  person,  he  is  seized  and  possessed  of  the  title  thereto  and  estate  therein, 
to  his  own  use  in  fee  simple,  absolute,  free  and  discharged  of  such  trust, 
and  no  conveyance  other  than  the  patent  of  the  lands  including  the  same 
is  necessary  to  perfect  his  absolute  title  thereto.  In  case  any  such  land  or 
share  therein  so  claimed  by  said  judge  or  other  officer,  is  claimed  by  any 
other  person  adversely  to  him,  the  conflicting  claims  must  be  adjusted  or 
determined  by  settlement,  arbitration  or  action  as  hereinbefore  prescribed. 
[R.  C.  §  2165.] 

Hist.      '75,    p.    698,    §  11  ;    am.    R.    S.    §  2210  ;    am.  Comp.  leg.— Cal.     See  Pol.  C.  1872,   §  4442 ;  Kerr's 

R.  C.  §  2165.  C.  ib. 

§  2166.  Trustee  holds  title  from  entry.  For  the  purpose  of  deter- 
mining the  rights  of  adverse  claimants  to  any  land  so  entered,  the  cor- 
porate authorities  or  judge  hereinbefore  mentioned  is  deemed  to  possess 
and  hold  the  title  to  such  lands  in  trust  from  the  time  of  the  entry  thereof. 
[75,  p.  698,  §  12.] 

Hist.     '75.  p.  698,  §  12,  reenacted  R.  S.  §  2211,  re-  Comp.  leg.— Cal.     See  Pol.  C   1872,  §  4442;  Kerr's 

enacted  R.  C.   §  2166.  C.  ib. 

§  2167.  Costs  of  suit.  The  costs  in  the  actions  mentioned  in  this 
title  are  recoverable  as  in  other  civil  actions.     [R.  S.  §  2212.] 

Hist.     '75,  p.  698,  §  13;  am.  R.  S.  §  2212,  reenact-  Cross  ref#     Costs  in  civi,  acti0n8:     §§  4900-19. 

ed  R.  C   §  2167. 

Comp.  leg.— Cal.     See  Pol.  C.  1872,  §  4442  ;  Kerr's 
C  ib. 
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§  2168.  Contracts  for  conveyance.  Every  person  in  whom  the  title 
to  any  lands  is  vested  under  and  by  the  provisions  of  this  title  may  be  com- 
pelled to  specifically  perform  any  prior  valid  agreement  for  a  conveyance. 
[R.  S.  §  2213.] 

Hist.      (See    '75,    p.    698,    §14)    R.    S.    §2213,    re-  Comp.  leg.— Cal.     See  Pol.  C.  1872,  §4442;  Kerr's 

enacted  R.   C.    §  2168.  C.  ib. 

§  2169.  Successor  in  office  succeeds  to  trust.  The  successor  in  office 
of  any  judge,  mayor  or  other  officer  who  entered  lands  under  said  laws 
of  the  United  States,  or  who  was  trustee  for  the  execution  of  the  trust  in 
that  behalf,  whether  such  officer  or  trustee  acted  under  this  title,  or  under 
any  other  general  law,  or  any  local  or  special  act  relating  to  any  city  or 
incorporated  town,  shall  succeed  to  the  trust,  and  shall  have  authority  to 
execute  the  same  as  fully  as  his  predecessor,  the  original  trustee,  might 
have  done  while  in  office;  and  when  a  mayor's  or  other  trustee's  deed  of 
any  block,  lot,  share  or  parcel  of  any  such  town  site  has  been  lost  or  can  not 
be  found,  and  there  is  no  record  thereof  in  the  office  of  the  county  recorder, 
such  successor,  upon  application  to  him  in  writing,  duly  verified,  showing 
that  no  mayor's  or  other  trustee's  deed  can  be  found  to  the  part  or  parcel 
of  such  town  site  described  in  the  application,  and  that  no  such  deed 
thereto  is  of  record  in  the  office  of  the  recorder  of  the  county,  and  that  the 
applicant,  his  ancestor,  predecessor  or  grantor  has  been  in  the  quiet,  peace- 
able and  undisturbed  possession  of  said  premises  under  claim  of  title  for 
the  full  period  of  five  years  next  before  the  application,  must,  by  good  and 
sufficient  conveyance,  grant  and  convey  the  title  of  the  premises  described 
in  the  application  to  the  applicant,  which  conveyance  must  be  executed  and 
acknowledged,  and  shall  take  and  have  effect  as  provided  by  section  2148, 
for  which  and  the  acknowledgment  thereof  the  trustee  shall  be  entitled  to 
receive  a  fee  of  $5  from  the  applicant :  Provided,  That  in  every  such  appli- 
cation for  a  deed  under  the  provisions  of  this  section,  where  an  adverse 
claim  to  such  parcel  of  said  townsite  shall  be  made  to  such  mayor  for  the 
same,  the  mayor  in  every  such  case  shall  remit  the  parties  claiming  deeds 
to  the  same  to  a  court  of  competent  jurisdiction  to  settle  the  same,  and 
when  so  determined,  then  the  said  mayor  shall  execute  such  deed  to  the 
prevailing  party.     [R.  C.  §  2169.] 

Hist.      (See    '75,    p.    698,    §15)    R.    S.    §2214;    am.  Cited:      Robinson    v.    Lemp    (1916)    29   I.   661,    666, 

'90-91,    p.    201,    §  1,    reenacted    '99,    p.    141,    §  1  ;    am.         161   P.   1024. 
R.   C.    §  2169. 
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Note:  The  indiscriminate  use  in  this  title  of  the  words  "city,"  "town;"  "village"  and  their 
plurals,  as  well  as  the  incorporation  by  reference  of  the  powers  of  one  class  into  the  provisions 
governing  another  class  are  confusing.  See  Brown  v.  Grangeville  (1902)  8  I.  784,  71  P.  151; 
Kessler  v.  Fritchman    (1911)   21  I.   30,    119,  P.  692. 

CHAPTER  148. 
CITIES  OF  THE  FIRST  CLASS. 

ARTICLE  1. 
ORGANIZATION. 

148:1.  Cities  of  the  first  class  defined.  All  cities  of  the  state  of 
Idaho,  now  or  hereafter  having  a  population  of  more  than  15,000  inhabi- 
tants, shall  be  cities  of  the  first  class,  and  be  governed  by  the  provisions  of 
this  chapter  and  the  general  laws  of  the  state  applicable  to  cities  of  the 
second  class  and  villages,  not  in  conflict  with  the  provisions  of  this  chapter. 
['13,  c.  74,  §  1,  p.  312.] 

Hist.      '13,  c.   74,   §  1,  p.   312. 

Cross    ref .      General    municipal    laws    applicable : 

148:24. 

148:2.  Census  authorized.  Any  city  council  or  board  of  village 
trustees  may  provide  by  resolution  or  ordinance  for  taking  a  census  or 
enumeration  of  the  inhabitants  thereof,  for  the  purpose  of  ascertaining 
the  population  of  such  city  or  village ;  and  in  such  resolution  or  ordinance 
provide  for  employment  of  proper  persons  to  take  said  census  or  enumera- 
tion, with  suitable  compensation  therefor,  and  the  manner  of  taking  the 
same.     [13,  c.  74,  §  2,  p.  312.] 

Hist.      '13,  c.   74,    §  2,  p.  312. 

148:3.  Proclamation  of  result  of  census.  Whenever  it  shall  have 
been  duly  ascertained  by  any  census  or  enumeration  taken  under  any  law 
of  the  United  States,  or  of  the  state  of  Idaho,  or  by  any  city  or  village, 
that  any  city  or  village  has  attained  a  population  of  over  15,000  inhabi- 
tants, such  fact  shall  thereupon  by  the  clerk  of  said  city  or  village,  be 
certified  to  the  governor  of  the  state,  who  shall  thereupon  by  public  procla- 
mation declare  such  city  or  village  to  be,  and  the  same  shall  thereafter  be- 
come, a  city  of  the  first  class  upon  the  election  and  qualification  of  the 
officers  herein  provided.     ['13,  c.  74,  §  3,  p.  312.] 

Hist.      '13,  c.  74,    §  3,  p.    312. 

148:4.  Conduct  of  first  election.  The  next  biennial  or  general  elec- 
tion succeeding  the  issuance  of  such  proclamation,  held  within  such  mu- 
nicipality, shall  be  conducted  in  the  manner  required  for  the  conducting 
of  elections  in  cities  of  the  first  class  as  herein  provided.  The  officers 
elected  at  such  election  shall  be  the  same  as  are  provided  for  cities  of  the 
first  class  according  to  the  provisions  of  this  chapter,  and  the  city  council 
or  board  of  trustees  shall  have  full  power  to  prescribe  by  ordinance  such 
rules  and  regulations,  not  in  conflict  with  the  general  laws  of  the  state,  for 
the  holding  of  such  election,  as  may  be  necessary  for  the  carrying  into 
effect  of  the  provisions  of  this  chapter.  In  all  matters  pertaining  to  such 
election,  the  officers  of  said  city  or  village  shall  have  the  same  powers, 
except  as  herein  otherwise  provided,  as  are  conferred  upon  officers  of 
cities  of  the  first  class  in  the  performance  of  like  duties.  For  the  purpose 
of  such  elections  such  municipality  shall  be  considered  a  city  of  the  first 
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class,  and  such  election  may  be  conducted  in  its  corporate  name  of  the  city 
of. ...(naming  it).     ['18,  c.  74,  §  4,  p.  312.] 

Hist.      *13,  c.   74,   §  4,   p.   312. 

Cross   ref.     Analogous  provision :      §  2177. 

148:5.      Time  when  city  becomes  first  class:      Effect.      Upon  the  elec- 
tion and  qualification  of  the  officers  provided  for  by  this  chapter  at  such  *     | 
election,  such  municipality  shall  cease  to  be  a  city  of  the  second  class,  or 
village,  and  shall  become  a  city  of  the  first  class,  and  thenceforth  be  known 

as  the  city  of (naming  it),  and  shall  thereafter  have 

the  powers  and  duties  and  be  subject  to  the  same  liabilities  as  though  orig- 
inally incorporated  as  a  city  of  the  first  class  under  the  provisions  of  this 
chapter :  Provided,  That  any  city  or  village  heretofore  or  hereafter  adopt- 
ing the  provisions  of  chapter  163,  known  as  the  commission  form  of  gov- 
ernment law,  and  having  a  population  of  more  than  15,000,  shall  retain  its 
organization  under  said  law  and  be  governed  thereby,  and,  in  addition 
thereto,  the  provisions  of  this  chapter,  not  inconsistent  with  said  law,  shall 
apply  to  such  city  until  such  time  as  it  shall  vote  to  discontinue  its  organi- 
zation under  said  commission  form  of  government  law,  and  adopt  the  pro- 
visions of  this  chapter :  Provided  further,  That  any  such  city  or  village 
heretofore  or  hereafter  abandoning  a  special  charter  and  becoming  organ- 
ized under  said  commission  form  of  government  law,  shall  have  the  option 
of  resuming  said  special  charter  as  now  provided  by  law,  or  becoming  or- 
ganized under  this  chapter.     ['13,  c.  74,  §  5,  p.  313.] 

Hist.     '13,   c.   74,   §  5,   p.   313. 

Cross  ref.     Analogous  provision:      §2178. 

148:6.  Delivery  of  records  and  property.  Upon  the  qualification  of 
the  city  officers  elected  as  herein  provided,  all  books,  papers,  records, 
money  and  property  of  such  city  or  village  shall  be  delivered  over  to  the 
proper  officers  elected  under  the  provisions  of  this  chapter ;  and  the  author- 
ity of  the  mayor  and  council  or  board  of  trustees  and  all  officers,  as  now 
provided  by  law  for  cities  of  the  second  class  and  villages,  shall  cease  from 
and  after  the  organization  of  the  city  government  by  the  officers  elected 
under  the  provisions  of  this  chapter.     ['13,  c.  74,  §  6,  p.  313.] 

Hist.     '13,  c.  74,   §  6,  p.  313. 

Cross  ref.     Analogous  provision  :      §  2179. 

148:7.  Proof  of  corporate  existence.  All  courts  holden  within  the 
county  within  which  said  city  is  situated  shall  take  judicial  notice  of  the 
corporate  capacity  and  existence  of  such  city,  and  of  the  fact  that  such 
city  is  identical  with  and  a  continuation  of  such  municipality  formerly 
organized  as  a  city  of  the  second  class  or  village.  In  all  other  courts  of 
the  state,  the  corporate  capacity  and  existence  of  such  city  may  be  proven 
by  a  copy  of  the  proclamation  issued  by  the  governor  declaring  the  same 
to  be  a  city  of  the  first  class,  duly  authenticated  and  certified  by  the  clerk 
of  such  city  or  the  secretary  of  state,  a  copy  of  which  proclamation  shall 
be  filed  in  each  of  said  offices.     ['13,  c.  74,  §  7,  p.  313.] 

Hist.     '13,   c.   74,   §  7,  p.   313. 

Cross  ref.     Analogous  provision:      §2181. 

148:8.  Corporate  powers.  Every  municipal  corporation  of  the  first 
class,  in  its  corporate  capacity,  shall  have  perpetual  succession,  may  sue  ■ 

and  be  sued  in  all  courts  and  places  and  in  all  proceedings  whatever;  and 
shall  have  and  use  a  common  seal,  and  alter  the  same  at  pleasure;  may 
purchase,  receive,  have,  take,  hold,  lease,  mortgage,  improve,  use  and  enjoy 
property  of  every  name  or  description,  and  control  and  dispose  of  the  same 
for  the  common  benefit ;  and  may  erect  houses,  or  structures  of  any  kind, 
needful  for  the  uses  or  purposes  of  the  city.     ['13,  c.  74,  §  8,  p.  314.] 


I 


Hist.      '13,  c.   74,   §  8,  p.   314. 

Cross   ref.     Analogous  provision :      §  2236. 
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148:9.  Powers  as  successor  to  former  municipal  government.  All 
by-laws,  ordinances  and  resolutions,  lawfully  passed  and  in  force  in  any 
city  under  its  former  organization,  shall  remain  in  full  force  until  altered 
or  repealed  by  the  mayor  and  council  under  the  provisions  of  this  chapter. 
The  territorial  limits  of  such  city  shall  remain  the  same  as  under  its  former 
organization;  but  such  territorial  limits  may  be  extended  or  changed  as 
may  be  provided  by  law ;  and  the  rights  and  property  of  every  description 
which  are  vested  in  any  city  under  its  former  organization  shall  vest  in 
any  city  under  its  organization  herein  contemplated ;  and  no  right  or  liabil- 
ity, either  in  favor  of  or  against  it,  existing  at  the  time,  and  no  suit  or 
prosecution  of  any  kind,  shall  be  affected  by  such  change,  and  such  city 
shall  be  the  successor  of  the  former  organization  and  shall  have  perpetual 
succession.  It  shall  have  and  exercise  all  powers,  functions,  rights  and 
privileges  now  or  hereafter  granted  it,  and  shall  be  subject  to  all  the  duties, 
obligations,  liabilities  and  limitations  now  or  hereafter  imposed  upon 
municipal  corporations  of  the  first  class  by  the  constitution  and  laws  of  the 
state  of  Idaho.     ['13,  c.  74,  §  9,  p.  314.] 

Hist.      '13,   c.   74,   $  9,   p.   314. 

Cross   ref.     Analogous  provision:      §2237.. 

ARTICLE   2. 
OFFICERS. 

148:10.  Officers:  Maximum  compensation.  The  officers  of  such 
city  shall  consist  of  a  mayor  and  four  councilmen;  and  the  council  may 
also  create  by  ordinance  the  offices  of  street  commissioner,  treasurer,  city 
clerk,  police  judge,  city  attorney,  city  engineer,  chief  of  police  and  chief 
of  the  fire  department,  and  such  other  offices,  boards  and  assistants,  as  may 
be  necessary  to  the  proper  and  efficient  conduct  of  the  affairs  of  the  city, 
and  prescribe  their  powers  and  duties,  and  fix  the  compensation  of  all  of 
said  officers :  Provided,  That  the  compensation  of  the  mayor  shall  not  ex- 
ceed the  sum  of  $1800  per  annum,  nor  shall  the  compensation  of  any  mem- 
ber of  the  city  council  exceed  the  sum  of  $5  for  each  regular  meeting  and 
$3  for  each  special  meeting. 

Hist.      '13,   c.   74,    §  10,   p.   314  ;   "officers"   changed 
to  "offices"  in  second  clause. 

148:11.  Term  of  mayor  and  councilmen.  The  term  of  office  of 
mayor  in  cities  of  the  first  class  shall  be  for  a  period  of  two  years.  Mem- 
bers of  the  city  council  shall  hold  office  for  the  term  of  four  years.  Provided, 
That  at  the  city  election  in  any  such  city  next  ensuing  after  this  chapter 
shall  become  applicable  thereto,  four  councilmen  shall  be  elected,  two  of 
which  councilmen  shall  hold  office  for  the  term  of  four  years,  and  two  shall 
hold  office  for  the  term  of  two  years,  so  that  thereafter,  as  far  as  prac- 
ticable, there  shall  be  two  members  of  the  city  council  to  elect  at  each 
ensuing  city  election.  The  members  of  the  city  council  so  elected  at  such 
first  election  shall,  after  their  election,  determine  by  lot  among  themselves 
which  shall  serve  for  the  long  term  and  which  shall  serve  for  the  short 
term.     ['13,  c.  74,  §  11,  p.  315.] 

Hist.     '13,  c.  74,  §  11,  p.  315. 

148:12.  Election.  Elections  for  officers  shall  be  held  at  the  time  and 
in  the  manner  as  now  provided  for  cities  of  the  second  class,  and  the  offi- 
cers elected  at  such  election  shall  take  office  upon  receipt  of  a  certificate 
of  election  as  provided  by  law.  Every  elective  officer  of  such  city  shall 
hold  office  until  his  successor  is  elected  and  qualified.  ['13,  c.  74,  §  12, 
p.  315.] 


Hist.     '13,  c.   74,  %  12,  p.  315. 

Cross  ref.     Municipal  elections:      §  2245  et  seq. 
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148:13.  Same:  Tie.  If  upon  the  canvass  of  the  votes  cast  at  such 
election,  two  or  more  persons  shall  have  received  an  equal  and  highest 
number  of  votes  for  any  one  of  the  offices  voted  for,  the  city  clerk  shall  give 
notice  to  the  persons  so  having  the  highest  and  equal  number  of  votes,  to 
attend  at  a  meeting  of  the  council,  to  be  called  within  five  days  thereafter ; 
and  the  said  clerk  shall  then  and  there  proceed  publicly  to  decide  by  lot 
which  of  the  persons  having  an  equal  number  of  votes  shall  be  declared  duly 
elected.  In  case  the  clerk  be  an  interested  person,  such  duty  shall  devolve 
upon  the  mayor.     ['13,  c.  74,  §  13,  p.  315.] 

Hist.     '13,  c.  74,   §  13,  p.   315. 

148:14.  Appointment  of  other  officers.  All  officers  provided  for  in 
this  chapter,  whose  election  or  appointment  is  not  otherwise  provided  for, 
shall  be  appointed  by  the  mayor,  subject  to  confirmation  by  the  city  coun- 
cil. If  the  city  council  shall  refuse  to  confirm  any  nomination  of  the  mayor, 
he  shall  then,  within  10  days  thereafter,  nominate  another  person  to  fill 
the  office,  and  he  may  continue  to  nominate  until  his  nominee  is  confirmed. 
If  the  mayor  fails  to  make  another  nomination  for  the  same  office  within 
10  days  after  the  rejection  of  a  nominee,  then  the  city  council  shall  elect 
a  suitable  person  to  fill  the  office  during  the  term.  The  affirmative  vote 
of  not  less  than  three  councilmen  shall  be  required  to  confirm  any  nomina- 
tion made  by  the  mayor.  Whenever  a  vacancy  shall  occur  in  an  appointive 
office,  the  vacancy  for  the  unexpired  term  shall  be  filled  by  appointment  in 
the  same  manner  as  at  the  beginning  of  the  term,  except  as  may  be  other- 
wise expressly  provided  in  this  chapter.     ['13,  c.  74,  §  14,  p.  315.] 

Hist.     '13,  c.  74,   §  14,  p.  315. 

148:15,  Qualifications  of  officers.  No  person  shall  be  eligible  to  hold 
any  elective  office  in  such  city  unless  such  person  be  a  resident  elector  and 
taxpayer  of  the  city  at  the  time  of  his  election.  No  person  shall  be  eligible 
to  hold  the  office  of  mayor,  member  of  the  city  council,  street  commissioner, 
city  treasurer,  city  clerk,  city  attorney,  police  judge,  city  engineer,  chief  of 
police  or  chief  of  the  fire  department,  unless  he  be  a  resident  and  elector  of 
such  city  at  the  time  of  his  election  or  appointment,  and  unless  he  shall 
have  resided  in  the  city  for  at  least  one  year  next  preceding  the  date  of  his 
election  or  appointment.     ['13,  c.  74,  §  15,  p.  316.] 

Hist.      '13,   c.  74,   §15,   p.   316.  Cross    ref.      Analogous    provision:      §8  2189,    2224. 

Note:     The  provision  requiring  an  officer  to  be   a 
taxpayer    is  in    apparent  conflict   with   Const.    I,    20. 

148:16.  Oaths  and  bonds.  Every  officer  of  the  city  shall,  before  en- 
tering upon  the  duties  of  his  office,  take  the  oath  of  office  provided  by  law ; 
and  every  appointive  officer  shall,  in  addition  thereto,  execute  a  bond  to 
the  city  in  such  penal  sum  as  the  city  council  may  by  ordinance  determine, 
conditioned  for  the  faithful  performance  of  his  duties,  including  in  the 
same  bond  the  duties  of  all  offices  of  which  he  is  made  by  this  chapter  ex 
officio  incumbent.  All  official  bonds  shall  be  approved  by  the  city  council 
and,  when  so  approved,  shall  be  filed  with  the  city  clerk,  except  the  bond 
of  the  citv  clerk,  which  shall  be  filed  with  the  mayor.  ['13,  c.  74,  §  16, 
p.  316.] 

Hist.      '13,  c.  74,   §  16,  p.   316. 

148:17.  Removal  of  appointive  officers.  Any  appointive  officer  may 
be  removed  by  the  mayor  for  any  cause  by  him  deemed  sufficient ;  but  such 
removal  shall  be  by  and  with  the  concurrence  of  the  vote  of  at  least  three 
members  of  the  city  council;  except  that  the  chief  of  police  may  be  re- 
moved by  the  mayor,  and  any  police  officer  be  suspended,  without  the  con- 
currence of  the  council :    Provided,  That  the  city  council,  by  the  affirmative 

958 


CITIES   OF  FIRST   CLASS  148:21 

vote  of  all  its  members,  may,  upon  their  own  initiative,  remove  any  ap- 
pointive officer.     ['13,  c.  74,  §  17,  p.  316.] 

Hist.     '13,  c.  74,   §  17,  p.  316. 

148:18.  Vacancy  in  office  of  mayor.  When  a  vacancy  occurs  in  the 
office  of  mayor,  by  reason  of  death,  resignation  or  disability  of  the  mayor, 
or  otherwise,  the  city  council  shall  fill  such  vacancy.  In  case  of  a  vacancy 
in  the  city  council,  the  remaining  members  of  such  city  council  shall  by 
election  fill  such  vacancy.     ['13,  c.  74,  §  18,  p.  316.] 

Hist.     '13,  c.  74,   §  18,  p.  316. 

Cross    ref.      Analogous  provision:      S  2196. 

148:19.      Officers  prohibited   from   accepting  passes   and   gratuities. 

No  officer  of  such  city  shall  accept  from  any  railroad  or  street  railway 
corporation  operating  in  whole  or  in  part  within  the  city,  any  pass  or  free 
transportation,  or  any  transportation  upon  any  terms  save  such  as  are 
open  to  the  public  generally;  this  provision,  however,  shall  not  apply  to 
police  officers  or  firemen  in  uniform,  while  on  duty  or  going  to  or  from 
their  work ;  nor  shall  any  officer  of  such  city  accept  or  receive,  directly  or 
indirectly,  free  of  charge  or  upon  any  other  terms  except  such  as  may  be 
open  to  the  public  generally,  any  commodity  or  thing  of  value  from  any 
public  service  corporation  whatsoever,  owning  or  enjoying  a  franchise 
granted  by  such  city.  The  violation  of  any  of  the  provisions  of  this  section 
shall  work  a  forfeiture  of  the  fees  of  the  officer  violating  the  same,  and 
shall  warrant  his  removal  from  office  by  impeachment  or  other  proper 
procedure,  and  any  such  officer  so  violating  shall  forfeit  to  the  city  all  sums 
of  money  paid  him  by  the  city  as  salary  during  the  term  for  which  he  shall 
be  guilty  of  such  misconduct,  up  to  the  time  of  the  recovery  of  judgment 
against  him  therefor,  and  a  civil  action  therefor  may  at  any  time  be  com- 
menced in  the  name  of  the  city  and  in  any  court  of  competent  jurisdiction. 
['13,  c.  74,  §  19,  p.  316.] 

Hist.     '13,  c.   74,   §  19,  p.  316. 

148:20.  Meetings  of  council:  Quorum:  Discipline.  A  majority 
of  the  councilmen  elected  shall  constitute  a  quorum  for  the  transaction  of 
business.  A  less  number  may  adjourn  from  time  to  time,  and  may  compel 
the  attendance  of  absent  members.  The  council  may  punish  their  mem- 
bers for  disorderly  conduct,  and  upon  written  charges,  entered  upon  their 
journal,  after  trial,  may  expel  a  member  by  the  vote  of  three-fourths  of 
all  the  members  elected.  The  sittings  of  the  council  shall  be  open  to  the 
public.     ['13,  c.  74,  §  23,  p.  318.] 

Hist.     '13,  c.  74,   §  23,  p.  318. 

ARTICLE  3. 
POLICE  COURTS. 

148:21.      Additional    powers   of   police   judges.      In    addition    to    the 

powers  given  by  law  to  police  judges  of  cities  of  the  second  class,  the  police 
judge  of  cities  of  the  first  class  shall  have  power  to  hear  and  determine  all 
matters  or  causes  arising  on  account  of  or  under  any  ordinance  of  the  city 
providing  for  any  penalty,  forfeiture,  claim  or  obligation  declared  or  gii 
by  any  ordinance  to  the  city,  with  full  power  to  forfeit  all  bail  bonds  co- 
cash  bail,  and  to  issue  execution  thereon.  In  the  trial  oJ  all  action. 
brought  for  the  violation  of  or  for  any  cause  arising  under  any  city  ordi- 
nance all  said  matters  shall  be  tried  and  disposed  of  by  the  court  without 
a  iury  No  change  of  venue  shall  be  allowed  from  such  police  |Udge  m  any 
matter  arising  under  any  ordinance  of  the  city.  All  proceedings  before 
such  judge,  and  judgments  rendered  by  him,  shall  be  subject  to  review  m 
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the  district  court  of  the  proper  county  on  appeal,  in  the  same  manner  as 
provided  for  appeals  from  justice  courts.     ['13,  c.  74,  §  20,  p.  317.] 

Hist.     '13,  c.  74,   §  20,  p.   317. 

Cross   ref.     Police   courts :      §  2202  et   seq. 

148:22.  Criminal  process.  All  criminal  process  issued  by  such  police 
judge  shall  be  in  the  name  of  the  state  of  Idaho,  and  run  throughout  the 
state,  be  directed  to  the  chief  of  police,  marshal  or  other  police  officer  of  any 
city,  or  to  any  sheriff  or  constable  in  the  state,  and  shall  be  served  by  him. 
['13,  c.  74,  §  21,  p.  317.] 

Hist.     '13,  c.  74,   §  21,   p.  317. 

148:23.  Prosecutions  against  corporations.  In  all  prosecutions  of 
any  corporation  for  a  violation  of  any  city  ordinance,  or  any  forfeiture  or 
penalty  provided  by  ordinance  of  any  such  city,  it  shall  be  sufficient  to 
make  the  corporation  in  its  corporate  name  a  defendant,  and  service  may 
be  procured  by  service  of  a  summons  upon  the  president,  secretary  or  other 
managing  agent  of  such  corporation ;  and  after  the  return  of  such  service, 
the  court  shall  be  deemed  to  have  acquired  jurisdiction  of  the  defendant, 
and  may  proceed  to  try  said  cause;  and  any  judgment  imposed  by  said 
court  shall  have  the  force  and  effect  of  a  judgment  in  a  civil  action,  and 
execution  may  issue  thereon,  and  the  corporate  property,  rights  and  fran- 
chises of  said  defendant  sold  thereunder  in  satisfaction  of  the  same.  The 
summons  herein  authorized  to  be  served  upon  a  defendant  corporation 
shall  contain  a  statement  that  the  corporation  shall  appear  forthwith  and 
defend  said  action,  and  in  case  of  failure  to  so  appear  and  defend,  a  plea 
of  not  guilty  will  be  entered  by  the  court  and  the  trial  will  proceed  as  if 
said  defendant  shall  have  appeared.  A  copy  of  the  complaint  shall  be  at- 
tached to  and  served  with  said  summons.     ['13,  c.  74,  §  22,  p.  317.] 

Hist.     '13,  c.  74,  §  22.  p.   317. 

ARTICLE   4. 
POWERS. 

148:24.  General  municipal  laws  applicable.  All  general  laws  of  the 
state  applicable  to  cities  of  the  second  class  and  villages,  and  not  incon- 
sistent with  the  provisions  of  this  chapter,  shall  be  applicable  to  cities  of 
the  first  class.     ['13,  c.  74,  §  37,  p.  325.] 

Hist.     '13,  c.  74,  §  37,  p.  325. 

Cross  ref.     Similar  provision:      148:1. 

148:25.  Powers  enumerated.  In  addition  to  the  power  and  author- 
ity conferred  upon  and  exercised  by  cities  and  villages  of  this  state,  cities 
of  the  first  class  shall  have  and  exercise  the  powers  enumerated  in  the  fol- 
lowing sections,  numbered  26  to  47,  inclusive. 

Hist.     '13  c.  74,  §  24,  p.  318;  reference  made  gen-  Cross     ref.       Powers    of    municipal     corporations: 

eral    to    conform    to    change   of    subdivisions   to    sec-        152:1  et  seq. 
tions. 

148:26.  Licensing  of  amusements.  To  license  and  regulate  theaters, 
melodeons,  halls,  concerts,  dances,  theatrical,  circus  and  other  perform- 
ances, and  all  performances  where  an  admission  fee  is  charged;  also  all 
shows,  pool  tables,  exhibitions  or  amusements.  ['13.  c.  74,  §  24.  subd.  1. 
p.  318.] 

Hist.     '13,  c.  74,  §  24,  subd.  1,  p.  318. 

148:27.  Licensing  of  express  carriers.  To  license  and  regulate  ex- 
press companies  and  persons  engaged  in  transmitting  letters  or  packages, 
railroad,  stage  and  steamboat  companies,  or  owners,  whose  principal  place 
of  business  is  in  such  city,  or  who  shall  have  an  agency  therein.  ['13,  c.  74, 
subd.  2,  p.  318.] 

Hist.     '13,   c.  74,   §  24,  subd.  2,  p.   318. 
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148:28.      Licensing  of  vehicle  service.      To  license  and  regulate  hack- 
ney coaches,  cabs,  omnibuses,  drays,  market  wagons,  automobiles,  and  all 
other  vehicles  used  for  hire,  and  to  regulate  their  stands,  and  to  fix  rat 
to  be  charged  for  the  transportation  of  persons,  baggage  and  property 
['13,  c.  74,  §  24,  subd.  2,  p.  318.] 

Hist.     '13,  c.  74,   §  24.  subd.  2,  p.  318. 

148:29.  Prevention  of  opium  traffic.  To  prevent  and  suppn 
opium  smoking  and  houses  and  places  kept  therefor,  and  to  punish  am 
person  who  shall  vend  or  give  away  opium  for  the  purpose  of  being  smoked 
upon  the  premises,  or  who  shall  bargain  for,  buy.  take  or  accept  any  opium 
in  any  house  or  place,  to  be  smoked  upon  the  premises,  and  to  punish  any 
keeper  of  such  house  or  place,  or  person  who  smokes  therein  or  frequents 
the  s.ame.     ['13,  c.  74,  §  24,  subd.  4,  p.  318.] 

Hist.      '13,    c.    74,    §  24,    subd.    4,    p.    318. 

148:30.  Regulation  of  use  of  streets  and  public  places.  To  regulate 
and  prevent  public  meetings,  parades,  public  criers,  advertising  notices, 
the  ringing  of  bells,  and  the  playing  of  bands  in  the  streets  and  other  public 
places  of  the  city;  to  control  and  limit  the  traffic  on  streets,  avenues  and 
public  places;  to  regulate  the  use  of  the  streets  and  sidewalks  for  the  u 
of  signs,  signposts,  telegraph,  telephone  and  electric  light  poles,  and  other 
purposes ;  to  regulate  and  prohibit  the  exhibition  and  hanging  of  placards 
in  or  across  streets,  or  from  houses  and  other  buildings;  to  prohibit  the 
exhibition  of  deformed  or  crippled  persons,  and  to  prohibit  such  and  all 
persons  from  begging  upon  the  streets  or  any  other  public  places;  to  estab- 
lish from  time  to  time  such  public  stations  as  may  be  necessarv.  ['13,  c.  74, 
§  24,  subd.  5,  p.  319.] 

Hist.     '13,  c.  74,   §  24,  subd.  5,  p.  319. 

148:31.  Regulation  of  wires  and  cables.  To  permit,  authorize,  pro- 
vide for  and  regulate  the  erection,  maintenance  and  removal  of  telegraph, 
telephone,  electric  light,  electric  railway  and  other  poles,  wires  and  cabl< 
and  the  laying  and  use  of  underground  conduits  or  subways  for  the  same 
in,  under,  upon  or  over  the  streets,  alleys,  public  parks  and  public  pla< 
of  said  city;  and  in,  under,  over  and  upon  any  lands  owned  or  under  the 
control  of  such  city,  whether  they  may  be  inside  the  city  limits  or  not :  and 
to  require  all  such  wires  and  cables  to  be  laid  in  said  conduits  or  subways 
when  deemed  necessary.     ['13,  c.  74,  §  24,  subd.  6,  p.  319.] 

Hist.     '13,  c.  74,  $  24,  subd.  6,  p.  319. 

148:32.      Compelling    attendance    of    witnesses    before    council.      To 

compel  the  attendance  of  witnesses  before  the  mayor  and  council  or  any 
committee  thereof,  in  any  investigation  ordered  by  the  council :  Provided, 
That  all  process  shall  be  issued  by  the  police  judge,  and  the  attendance  oi 
such  witnesses  mav  be  compelled  by  attachment,  fine  or  Imprisonment: 
Provided  further,  That  the  mayor  or  president  of  the  council  shall  preside 
at  such  hearing  and  administer  all  oaths,  and  any  person  testifying  falsely 
at  such  investigation  shall  be  deemed  guilty  of  perjury.  ['13,  c.  S  1,  !  24, 
subd.  7,  p.  319.] 

Hist.      '13,   c.  74,   §  24,   subd.  7,   i>.   319. 

148-33.      Holding  special  elections:      Election  precincts.      To  provide 
for  holding  special  elections,  and  for  this  pur]  o  create  the  city  into 

four  or  more  precincts.     ['13,  c.  74,  §24,  subd.  8,  p.  319.] 

Hist.     '13,  c.  74,  §  24.  subd.  8,  p.   319. 

148-34       Abatement  of  nuisances.      To  declare  what  shall  be  deeil 

nuisances;  to  prevent,  remove  and  abate  nuisances,  at  the  expense  of  the 
parties  creating,  causing,  committing  or  maintaining  the  same,  and  to  levy 
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a  special  assessment  on  the  land  or  premises  whereon  the  nuisance  is  sit- 
uated to  defray  the  cost,  or  to  reimburse  the  city  for  the  cost  of  abating  the 
same;  and  this  power  shall  extend  three  miles  beyond  the  city  limits. 
['13,  c.  74,  §  24,  subd.  9,  p.  319.] 

Hist.     '13,  c.   74,   §  24,  subd.  9,  p.   319 

148:35.      Destruction  of  buildings  inimical  to  safety  or  health.      To 

declare  any  building  to  be  a  nuisance  which,  in  the  opinion  of  the  council, 
is  so  dilapidated  or  in  such  condition  as  to  menace,  through  liability  to  fire 
or  otherwise  the  public  health  or  the  safety  of  persons  or  property ;  and  to 
cause  the  destruction  or  removal  of  the  same  as  provided  in  the  preceding 
section.     ['13,  c.  74,  §  24,  subd.  10,  p.  319.] 

Hist     '13,  c.  74,   §  24,  subd.   10,  p.   319. 

148:36.  Regulation  of  explosives.  To  regulate  or  prohibit  the  load- 
ing or  storage  of  gunpowder  and  combustible  or  explosive  materials,  in  the 
city,  or  transporting  the  same  through  its  streets  or  over  its  waters,  or 
within  three  miles  of  the  limits  thereof.     ['13,  c.  74,  §  24,  subd.  11,  p.  320.] 

Hist.     '13,  c.  74,   §  24,  subd.  11,  p.  320. 

148:37.  Sale  of  real  estate.  To  seal  and  convey  by  good  and  suffi- 
cient deed  or  other  instrument  in  writing,  all  real  property  owned  by  the 
city,  not  used  for  public  purposes,  or  which  has  ceased  to  be  used  for  such 
purposes,  upon  such  terms  of  payment  as  may  be  prescribed  by  the  mayor 
and  council.  Such  property  shall  be  appraised  by  three  disinterested  free- 
holders of  the  city,  to  be  selected  by  the  council,  and  shall  be  sold  at  public 
auction  to  the  highest  bidder,  after  public  notice  thereof  for  at  least  10 
days  in  the  official  paper  of  said  city:  Provided,  That  no  bids  shall  be 
accepted  for  less  than  the  appraised  value,  and  the  council  mav  reject  any 
and  all  bids.     ['13,  c.  74,  §  24,  subd.  12,  p.  320.] 

Hist.      '13,  c.   74,   §  24,  subd.    12,  p.   320. 

148:38.  Prevention  of  floods.  To  prevent  the  overflow  of  the  city, 
or  to  secure  its  drainage,  and  to  assess  the  cost  thereof  to  the  property 
benefited,  and  for  such  purpose  may  make  any  improvement  or  perform 
any  labor  on  any  stream  or  waterway,  either  within  or  without  the  city 
limits,  when  necessary  to  protect  the  saf etv  of  the  life  and  propertv  of  the 
city.     ['13.  c.  74,  §  24,  subd.  13,  p.  320.] 

Hist.     '13,  c.   74,   §  24.  subd.  13.  p.  320. 

148:39.  Identification  of  houses  and  streets.  To  provide  for  the 
numbering  of  houses,  and  the  naming  of  streets  and  avenues.  ['13,  c.  74, 
§  24,  subd.  14,  p.  320.] 

Hist.     '13,  c.  74,  §  24,  subd.  14,  p.  320. 

148:40.  Preservation  of  public  health.  To  establish  a  board  of 
health,  prescribe  its  powers  and  duties,  and  to  pass  all  ordinances  and 
make  all  regulations  necessary  to  preserve  the  public  health.  ['13,  c.  74, 
§  24,  subd.  15,  p.  320.] 

Hist.     '13,  c.  74,  §  24,  subd.  15,  p.  320. 

148:41.  Audit  of  accounts  of  fiscal  officers.  To  examine,  either  in 
open  session  or  by  committee,  the  accounts  and  doings  of  all  officers,  or 
other  persons  having  the  care,  management  or  disposition  of  moneys, 
property  or  business  of  the  city.     ['13,  c.  74,  §  24,  subd.  16,  p.  320.] 

Hist.     '13,  c.  74,  §  24,  subd.  16,  p.   320. 

148:42.  Rehabilitation  improvements.  To  provide  for  the  repair- 
ing, rebuilding  and  relaying  of  pavement,  sidewalk,  curb,  gutter,  sewer,  or 
other  improvement,  the  procedure  and  manner  of  payment  to  be  the  same 
as  may  be  provided  by  law  for  making  such  improvements  in  the  first  in- 
stance.    ['13,  c.  74,  §  24,  subd.  17,  p.  320.] 

Hist.      '13,  c.   74,   S  24,   subd.    17,  p.   320. 
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148:43.      Control    of    sewers    and    drains.      To  clear,  cleanse,  alter 
straighten,  widen,  pipe,  wall  up,  fill  up  or  close  anv  waterway    drain  or 
sewer,  or  any  water  course  in  such  city,  when  not  declared  by  law  to  be 
navigable;  and  to  assess  the  expense  thereof  in  whole  or  in  part  to  the 
property  specially  benefited  thereby.     ['13,  c.  74,  §  24,  subd.  IS,  p.  320.1 

Hist.     '13,  c.  74,  §  24.  subd.  18,  p.  320. 

148:44.      Payment  of  judgments.      To  order  paid  anv  final   judgment 
against  such  city;  but  none  of  its  lands  or  propertv  of  anv  kind  or  nature 
taxes,  revenue,  franchises,  rates  or  interest,  shall  be  attached,  levied  upon 
or  sold  in  or  under  any  process  whatsoever.     ['13,  c.  74,  §  24.  subd    19 
p.  320.] 

Hist.     '13,  c.   74.   §  24,  subd.   19,  p.   320. 

148:45.      Regulation  of  rates  of  franchise  holders.      To  regulate  the 
fares,  rates,  rentals  or  charges  made  for  the  service  rendered  under  any 
franchise,  heretofore  or  hereafter  granted  in  such  city.     ['13,  c   74    $  24 
subd.  20,  p.  321.] 

Hist.     '13,  c.  74.  §  24,  subd.   20.  p.   321. 
Cross    ref.      Power   of   public   utilities   commission 
to  fix  rates  and  regnlate  public  utilities:     106:82-100. 

148:46.  Recall,  initiative  and  referendum.  To  provide  by  general 
ordinance  for  the  recall  of  all  elective  officers  of  the  city,  and  for  direct 
legislation  by  the  people  through  the  initiative  and  referendum ;  and,  when 
petitioned  by  a  number  of  qualified  electors  equal  to  25  per  cent  of  the 
votes  cast  for  mayor,  as  shown  by  the  last  city  election,  it  shall  be  the  duty 
of  the  council  to  submit  to  the  people  at  a  special  election,  called  therefor, 
the  question  as  to  whether  or  not  such  ordinance  shall  be  passed;  and  if  a 
majority  of  the  people  at  such  special  election  vote  in  favor  thereof,  then 
the  city  council  must  prepare  and  pass  such  ordinance.  ['13,  c.  74,  §24, 
subd.  21,  p.  321.] 

Hist.     '13,  c.  74,   §  24,  subd.  21,  p.  321. 

148:47.  Removal  of  snow,  ice,  rubbish  and  weeds.  To  cause  all 
sidewalks,  alleys  and  cross  streets  to  be  cleared  of  snow,  ice  and  rubbish, 
and  to  cause  the  cutting  and  removal  of  weeds  and  grass  and  the  removal 
of  rubbish  upon  and  from  all  private  property  within  the  city,  and  the 
parking  within  the  curbing  abutting  same:  and  to  assess  the  cost  thereof' 
against  the  private  property  so  cleaned  or  cleared,  and  against  the  property 
abutting  the  parking,  sidewalks,  allevs  and  cross  streets  so  cleaned.  ['13, 
c.  74,  §  24,  subd.  22,  p.  321.] 

Hist.     '13,  c.  74,   S  24,  subd.  22,  p.  321. 

ARTICLE  5. 
FRANCHISES  AND  UTILITIES. 

148:48.      Regulations  relating  to  franchise  ordinances.     \»  ordinal 

granting  a  franchise  or  any  valuable  privilege  in  such  city  shall  be  passed 
on  the  day  of  its  introduction,  nor  for  30  days  thereafter.  nor  until  such 
ordinance  shall  have  been  published  in  at  least  one  issue   in   the  official 
newspaper  in  the  city;  and  after  such  publication,  such  proposed  ordinance 
shall  not  thereafter  and  before  its  passage  be  amended  in  any  particular 
wherein  the  amendment  shall  impose  terms,  conditions  or  privili 
favorable  to  the  city  than  the  proposed  ordinance  as  published,  but  amend- 
ments favorable  to  the  city  may  be  made  at  any  time,  and  after  publication  : 
Provided,  That  an  ordinance  granting  a  franchise  to  lay  a  spur,  railroad 
track  or  tracks,  connecting  manufacturing  plants,  warehouses,  or  otl 
private  property,  with  a  main  line  of  railroad,  need  not  be  published  befi 
the  same  is  passed  by  the  council.    No  franchise  or  valuable  privili  all 

be  created  or  granted  by  the  city  council  otherwise  than  by  ordinance,  and 
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the  passage  of  any  such  ordinance  shall  require  the  affirmative  vote  of 
three-fourths  of  the  councilmen  elected.  All  publications  of  ordinances 
granting  a  franchise,  both  before  and  after  passage,  shall  be  made  at  the 
expense  of  the  applicant  or  grantee.  Where  an  ordinance  granting  a 
franchise  or  valuable  privilege  is  sought  to  be  amended  after  the  same  has 
been  in  force,  the  provisions  of  this  section  as  to  publication,  before  final 
action  upon  such  amendment,  shall  apply  as  in  cases  of  proposed  ordinances 
granting  original  franchises.     ['13,  c.  74,  §  25,  p.  321.] 

Hist.      '13,   c.    74,    §  25,   p.    321. 

148:49.  Conveyance  of  municipal  utilities.  Whenever  any  such  city 
shall  own  its  own  water  plant  or  water  system,  electric  lighting  plant  or 
gas  works,  the  city  council  of  such  city  may  lease  or  sell  such  water  plant 
or  water  system,  electric  light  plant  or  gas  works;  but,  before  doing  so, 
the  question  of  leasing  or  selling  such  property  shall  be  submitted  to  the 
qualified  electors  of  said  city,  at  a  special  election  to  be  held  for  that  pur- 
pose, or  at  the  general  municipal  election;  and  if  a  majority  of  the  votes 
cast  at  such  election  are  in  favor  of  leasing  or  selling  such  property,  the 
city  council  may  then  lease  or  sell  the  same;  but  in  case  the  majority  of 
the  votes  cast  at  such  general  or  special  municipal  election  shall  be  against 
the  leasing  or  selling  of  such  property,  the  citv  council  shall  have  no  power 
to  lease  or  sell  the  same.     ['13,  c.  74,  §  26,  p.  322.] 

Hist.      "13,   c.   74,    §  26.   p.   322. 

ARTICLE  6. 
IMPROVEMENTS. 

148:50.  Competition  in  city  contracting  encouraged*  The  city 
council  shall,  by  the  same  ordinance  that  creates  an  improvement  district 
for  paving,  repaving,  curbing  or  guttering,  direct  the  city  clerk  to  adver- 
tise for  and  receive  bids  upon  asphalt,  vitrified  brick,  macadam  and  such 
other  material  as  may  be  designated  by  the  council  for  such  improvement, 
using  such  general  terms  as  to  admit  of  the  widest  latitude  for  competition. 
The  advertisement  and  specifications  for  bids  shall  not  specify  the  material 
for  asphalt  pavement  from  any  particular  mine,  place,  locality  or  factory, 
nor  by  any  particular  name,  but  shall  be  simply  for  asphalt;  but  in  all 
other  cases  of  pavement  enumerated  in  this  section,  or  which  may  be  or- 
dered by  the  council,  such  specifications  may  specify  the  particular  kind 
of  brick,  vitrified  brick,  etc.  All  bidders  shall  be  required  to  designate 
the  locality,  quarry,  kiln  or  factory  from  which  will  be  furnished  the  spe- 
cific material  to  be  used  by  them,  with  its  commercial  designation.  There- 
after, the  city  engineer  shall  keep  in  his  office,  in  convenient  form,  a  list 
showing  the  specifications  and  the  prices  bid  on  the  respective  materials, 
and  such  list  shall  be  published  for  three  consecutive  issues  of  the  official 
paper,  for  the  information  of  property  owners.  The  improvements  herein 
referred  to  shall  be  done  by  contract  with  the  lowest  responsible  bidder, 
unless  done  by  the  city  as  hereinafter  provided,  with  the  material  to  be 
selected  by  the  city  council.  All  such  bids  shall  be  received  and  opened  at 
the  same  time.  The  council  may  reject  any  and  all  bids.  ['13,  c.  74,  §  29, 
p.  322.] 

Hist.      '13,    c.   74,    S  29,   p.    322. 

148:51.  Same:  Standards.  In  all  specifications  for  material  to  be 
used  in  paving,  curbing,  draining  and  guttering,  of  every  kind,  the  city 
engineer  shall  establish  a  standard  of  strength  and  quality,  to  be  demon- 
strated by  a  physical  and  chemical  test,  within  the  limits  of  reasonable 
variation,  such  as  rattler,  crushing,  absorption,  chemical  and  other  tests; 
and  in  every  instance  the  material  shall  be  so  described  in  the  specifica- 
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tions,  either  by  standard  or  quality,  as  will  admit  of  genuine  competition 
between  contractors,  so  that  there  can  be  at  least  two  or  more  bids  by 
individuals  or  companies  in  no  manner  connected  with  each  other;  and  no 
material  shall  be  specified  which  shall  not  be  subiect  to  such  competition : 
Provided,  That  neither  this  nor  the  preceding  section  shall  be  construed  to 
eliminate  patented  pavements :  And,  Provided  further,  That  any  patentee 
making  bids  under  this  and  the  preceding  section  shall  file  with  the  city 
clerk  a  statement  to  the  effect  that  the  patented  article  may  be  used  for 
surfacing  by  any  contractor  at  the  same  rate  per  square  vard  as  sub- 
mitted in  the  bid  of  such  patentee.     ['13,  c.  74,  §  30,  p.  323.] 

Hist.     '13,   c.   74,   §  30,   p.   323. 

148:52.  Improvements  supervised  by  council.  All  improvements 
made  or  constructed  under  the  authority  of  this  chapter  or  any  general  law 
of  the  state  shall  be  done  under  the  supervision  of  the  city  council.  ['13, 
c.  74,  §  31,  p.  323.] 

Hist.     '13,  c.  74,   §  31,  p.   323. 

148:53.  Local  improvements  may  be  constructed  by  city.  In  mak- 
ing any  public  improvements,  either  of  a  general  nature,  to  be  made  by 
the  city  and  paid  for  in  full  by  the  city,  or  in  making  any  improvements, 
repair  or  work  of  any  character  in  a  local  improvement  district  which  is 
to  be  paid  for  and  assessed  against  the  abutting  property,  if  in  the  opinion 
of  the  city  council  said  work  can  be  done  cheaper  and  better  by  the  city 
itself  than  under  contract,  the  city  council  may,  and  is  hereby  given  the 
power,  to  do  and  perform  said  work  or  cause  the  same  to  be  done  under 
its  supervision,  instead  of  letting  the  same  to  be  done  by  contract;  and 
in  such  case,  where  the  work  or  improvement  is  intended  to  be  paid  for  by 
an  assessment  upon  the  abutting,  contiguous  and  tributary  property  bene- 
fited thereby,  such  assessment  shall  be  made,  levied  and  collected  in  the 
same  manner  as  is  provided  by  law  for  making,  levying  and  collecting  such 
assessment  when  such  work  is  done  by  contract.     ['13,  c.  74,  §  32,  p.  323.1 

Hist.     '13,  c.   74,   §  32,  p.  323. 

148:54.  Assessment  of  portion  of  street  improvements  against  rail- 
ways. Whenever  any  improvement  shall  be  made  upon  any  street  occu- 
pied by  the  railroad  track  of  any  street  railway,  steam  railroad  or  other 
railroad  enjoying  a  franchise  from  the  city  upon  such  street,  the  city  coun- 
cil is  authorized  and  it  shall  be  their  duty  to  assess  against  such  railroad 
situated  within  such  improvement  district  its  just  proportion  of  the  expense 
of  making  such  improvement;  which  proportion  shall  be  estimated  on  a 
basis  of  charging  to  said  railway  not  less  than  the  expense  of  improving 
the  space  between  the  rails  of  said  railroad,  and  for  a  distance  of  two  f< 
on  each  side  of  said  rails.  Said  assessment  shall  be  made  On  the  rolls  of 
said  improvement  district  against  the  railway  or  railroad,  the  same 
against  other  property,  and  said  assessment  shall  be  a  lien  upon  said 
portion  of  said  road  from  the  time  of  the  equalization  of  the  roll,  and  shall 
be  collected  in  the  same  manner  as  other  special  assessments.  ['13,  c.  74, 
§  33,  p.  324.] 

Hist.      '13,   c.   74,   g  33,   p.   324. 

ARTICLE  7. 
FINANCES. 

148:55.      Collection  of  special  assessments:    Duty  of  city  clerk.      The 

city  clerk  of  such  city  shall  collect  special  assessments  levied  therein 

whatsoever  kind  or  nature,  and  shall  give  public  notice  in  at  leasi   t In- 
consecutive issues  of  the  official  paper  of  said  city,   in  days  bef<         aid 
assessments  become  due,  which  notice  shall  state  the  time  for  payment  to 
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begin  and  the  time  for  payment  to  close,  and  that  10  per  cent  penalty  will 
be  added  after  delinquency ;  and  shall  also  mail  a  postal  card  to  each  prop- 
erty owner  containing  the  substance  of  said  notice;  and  any  property 
owner  may  redeem  his  property  from  said  assessment  by  paying  the  prin- 
cipal thereof  with  accrued  interest  within  the  time  specified  in  said  notice, 
and  in  default  of  such  payment  the  same  shall  become  delinquent  and  a 
penalty  of  10  per  cent  shall  be  added.     ['13,  c.  74,  §  34,  p.  324.] 

Hist.     '13,  c.   74,    §  34,   p.   324. 

148:56.      Same:      Certification  of  delinquencies  to  tax  collector.      All 

such  delinquent  assessments,  together  with  the  penalty,  shall  be  certified  to 
the  tax  collector  of  the  county  by  the  city  clerk  and  placed  upon  the  tax 
roll  and  collected  in  the  same  manner  and  subject  to  the  same  penalties  as 
other  city  taxes :  Provided,  That  the  provisions  of  this  and  the  next  pre- 
ceding section  shall  apply  to  all  special  assessments  levied  in  any  city  to 
which  the  provisions  of  this  chapter  are  made  applicable,  or  which  shall 
be  organized  under  this  chapter,  whether  such  special  assessment  was 
levied  prior  to  or  after  the  passage  of  this  chapter,  or  the  organization  of 
any  city  hereunder.     ['13,  c.  74,  §  35,  p.  324.] 

Hist.     '13.  c.  74,   §  35,  p.   324. 

148:57.      Care  of  public  funds:      County  depositary  law  applicable. 

The  city  council  may  provide  by  ordinance  for  the  care  and  safe  keeping  of 
all  the  public  funds  of  the  city  and  for  the  deposit  of  the  same  in  any  bank 
or  banks  of  the  county  in  which  such  city  is  situate,  such  funds  to  be  de- 
posited with  the  bank  or  banks  offering  to  pay  the  highest  rate  of  interest 
upon  daily  balances,  not  to  be  less  than  2  per  cent  per  annum  upon  the 
amount  deposited,  and  furnishing  approved  security  for  the  protection  of 
the  funds  so  deposited ;  and  in  so  far  as  the  same  are  applicable,  the  pro- 
visions of  sections  2013  to  2018,  inclusive,  relative  to  the  deposit  of  county 
funds,  shall  apply  to  the  making  of  such  deposits  and  security  to  be  taken 
for  the  protection  of  the  same.     ['13,  c.  74,  §  36,  p.  325.] 

Hist.     '13,   c.  74,   §  36,  p.   325. 

148:58.  Disposition  of  license  moneys  and  fines.  All  licenses  of 
every  character,  and  all  fines,  penalties  and  other  moneys  received  by  the 
city,  or  recovered  under  the  provisions  of  any  city  ordinance,  shall  be  paid 
into  the  citv  treasury  for  the  use  and  benefit  of  the  general  fund.  ['13, 
c.  74,  §  38,  p.  325.] 

Hist.     '13,   c.   74,    §  38,   p.    325. 

148:59.  City  entitled  to  portion  of  county  road  levy.  Fifty  per  cent 
of  all  moneys  collected  by  the  county  in  which  any  city  of  the  first  class  is 
situated,  for  road  purposes,  on  all  property  within  the  corporate  limits  of 
such  city,  shall  be  paid  to  said  city  to  be  expended  in  the  maintenance  of 
the  streets,  alleys  and  public  places  of  said  city.     ['13,  c.  74,  §  39,  p.  325.] 

Hist.      '13,   c.   74,    §  39,  p.   325,   approved   March   6,        tion    is   probably   unaffected    by    '13,    c.    155,    p.    524 
1913.  (§  900),  although  the  latter  was  approved  March  12, 

In   view  of   §§  1   and   59   of  this  chapter,   this  sec-        1913. 

148:60.      Prohibition  against  recognition  of  invalid  or  stale  claims. 

The  city  council  of  such  city  shall  never  allow,  make  valid  or  in  any  man- 
ner recognize  any  demand  against  the  city,  which  was  not  at  the  time  of 
its  creation  a  valid  claim  against  the  same;  nor  shall  it  authorize  to  be 
paid  any  demand  which  without  such  action  would  be  invalid,  or  which 
shall  then  be  barred  by  any  statute  of  limitation,  or  for  which  the  city 
was  never  liable ;  and  any  such  action  shall  be  void.  ['13,  c.  74,  §  27,  p.  322.] 

Hist.      '13,   c.   74,   §  27,   p.   322. 

148:61.  Damage  claims.  All  claims  for  damages  against  the  city 
must  be  filed  with  the  city  clerk  within  30  days  after  the  time  when  such 
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claim  for  damages  shall  have  accrued,  specifying  the  time,  place,  character 
and  cause  of  said  damage.  No  action  shall  be  maintained  against  the  city 
for  any  claim  for  damages  until  the  same  has  been  presented  to  the  city 
council,  and  until  60  days  have  elapsed  after  such  presentation.  The 
allowance  of  any  and  all  damage  claims  against  the  citv  shall  be  by  ordi- 
nance, and  not  otherwise.     ['13,  c.  74,  §  28,  p.  322.] 

Hist.     '13,   c.   74.    §  28,  p.  322. 

Cross    ref.      Presentation    of    claims   generally:      § 
2263. 

CHAPTER  149. 
CITIES  OF  THE  SECOND  CLASS. 

ARTICLE  1. 
ORGANIZATION. 

§  2170.  Cities  of  the  second  class  denned.  All  cities,  towns  and 
villages  containing  more  than  1000  and  less  than  15,000  inhabitants  shall 
be  cities  of  the  second  class,  and  be  governed  by  the  provisions  of  this 
chapter,  unless  they  shall  adopt  a  village  government  as  hereinafter  pro- 
vided.    ['93,  p.  97,  §  1.] 

Hist.      '93,    p.    97,    §  1,    reenacted    '99,  p.    192,    §  1,        tion   40   of  the  act  of  which   this  section   is  a  part, 

reenacted  R.  C.   §  2170.  the  inhabitants  of  any  territory  must  make  applica- 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,        tion  therefor  in  order  to  become  a  city  of  the  second 

|  8600  class,   this   section   does  not  create   involuntary   mu- 

'    Cited:     Re  Francis  (1900)  7  1.98,  60  P.  561;  Kess-  nqoT^T^lf  ^"p    mT™    *'    ^    °f    ^^^ 

!er  v.  Fritchman   (1911)   21  I.  30,  50,  61,  119  P.  692.  {]*°V   9   L.  244'  ?4        ,         , 

r.  a    .<           rr.u             j     <<  -j       a                   mi         .»        j  Larger  cities:     The  legislature  at  the  time  of  the 
Definition:  The  words     city,  town  or  village,     and  adoption  of  this  section  failed  to  make  specific  pro- 
city  or  town,      are  used  indiscriminately  and  with-  vision    for    cities    with    a    population    in    exce83    of 
out    any    purpose   to   distinguish    between   the   words  150()0>  but  the   ,eKisiature  did  not  contemplate  that 

mT^iqo"?  8VT    4d    71    P°WiV'  VlUage  °f  Grange"  a  city  should  become  disorganized  or  disincorporated 

Mile   (190-)    »  1.  784,  71  Jr.   151.  1)V  reason  0f  its  growth  to  exceed  the  maximum  pop- 

General    repeal:       This    act    provides    a    complete  ulation  of   15,000,  and  a  city  so  incorporated  would 

scheme    for    the    incorporation    and    government    of  continue  to  exercise  the  powers  and  functions  of  a 

cities,    and    repeals    all    prior    acts    on    the    subject.  city    of    the    second    class,    although    its    population 

City  of  Wardner  v.  Pelkes  (1902)  8  I.  333,  69  P.  64.  should    exceed    the    maximum    of    15,000.      Swain    v. 

No    involuntary    corporations:      Since,    under    sec-  Fritchman   (1912)    21  I.  783,  125  P.  783. 

§  2171.  Division  into  wards.  Each  city  of  the  second  class  shall  be 
divided  into  not  less  than  two  nor  more  than  six  wards,  as  may  be  pro- 
vided by  ordinance  of  the  city  council  thereof,  and  each  ward  shall  contain 
as  nearly  as  practicable  an  equal  number  of  legal  voters  and  an  area  as 
equal  to  each  other  as  practicable.     ['93,  p.  97,  §  2.] 

Hist.      '93,    p.    97,    §  2,    reenacted    '99,    p.    192,    §  2,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.   vol.   _', 

reenacted  R.  C   §  2171.  §  8601. 

§  2172.  Annexation  of  adjacent  territory.  Whenever  any  land 
lying  contiguous  or  adjacent  to  any  city,  town  or  village  in  the  state  of 
Idaho,  or  to  any  addition  or  extension  thereof,  shall  be,  or  sha?l  have  been, 
by  the  owner  or  proprietor  thereof,  or  by  any  person  by  or  with  Hie 
owner's  authority  or  acquiescence,  laid  off  into  lots  or  blocks,  containing 
not  more  than  five  acres  of  land  each,  whether  the  same  shall  have  been, 
or  shall  be,  laid  off,  subdivided  or  platted  in  accordance  with  any  statute  of 
this  state  or  otherwise,  or  whenever  the  owner  or  proprietor,  or  any  person 
by  or  with  his  authority,  has  sold,  or  begun  to  sell  off  such  contiguous  or 
adjacent  lands  by  metes  and  bounds  in  tracts  not  exceeding  five  acres,  it 
shall  be  competent  for  the  council  or  board  of  trustees,  as  tl  may  he 

by  ordinance,  to  declare  the  same,  by  proper  legal  description  thereof,  a 
part  of  such  city,  town  or  village.     [R.  C.  ^  2172.] 

Hist     '05    p    391,  §  1 ;  am.  R.  C  §  2172.  U.    S.    148 :    Sandera    v.    Coaur   d'A1en< 

As  to  whether   '99.  p.    106,  H.   B.  43,   I |9.    (p.   109)  ■'"•"••   "•   ['■                                           

refwrine  to  the  suhject  matter  of  the  above  section  (  Ued:      Hatch 

■-s    still  fnforcl.    there    seems   to  be    some    question.  1.04     P.    670, 

Hatch   v.   Consumers   Co.    (1909)    17   I.   204.   219.    lot  S     148. 
P.    670,    10    L.    R.    A.    (N.   S.)    263,   32    S.    C.    R.    465, 

967 


C.  149  §  2173  MUNICIPAL    CORPORATIONS 

§  2173.  Annexation  ordinance  to  be  Bled:  Survey.  It  shall  be  the 
duty  of  the  clerk  of  any  city,  town  or  village,  upon  the  taking  effect  of  such 
ordinance,  to  file  with  the  county  recorder  of  the  county  in  which  said  city, 
town  or  village  is  located,  a  copy  of  the  said  ordinance  duly  certified  as  to 
the  correctness  thereof,  under  the  corporate  seal  of  such  city,  town1  or 
village ;  and  to  order  the  same  surveyed,  if  the  council  or  board  of  trustees 
shall  so  direct,  the  cost  of  said  survey  to  be  pro  rated  according  to  the 
amount  of  land  surveyed,  and  assessed  to  the  then  owners  of  said  lands, 
and  the  assessments  handled  the  same  as  a  regular  tax ;  and  thereupon  and 
thereafter  the  corporate  limits  of  such  city,  town  or  village  shall  extend 
to  and  include  such  land,  and  thereafter  all  property  and  persons  within 
the  limits  of  such  annexed  tract  of  land  shall  be  subject  to  the  provisions 
of  all  by-laws  and  ordinances  of  the  said  city,  town  or  village,  and  to  the 
police  regulations  thereunder.     [R.  C.  §  2173.] 

Hist.      '05,   p.    391,    §  2  ;   am.    '07,   p.   309,    §  1  ;   am.         104    P.    670,    40    L.    R.   A.    (N.    S.)    263,    32   S.   C.   R. 
R.   C.  §  2173.  465,  224  U.   S.  148. 

Cited:     Hatch  v.  Consumers  Co.   (1909)    17   I.  204, 

§  2174.  Effect  of  annexation.  From  the  date  of  the  filing  of  the 
certified  copy  of  said  ordinance  with  the  county  recorder  as  provided  for  in 
the  preceding  section,  all  the  property  situated  within  the  said  annexed 
territory,  and  the  inhabitants  thereof,  shall  be  subject  to  taxation,  as  other 
property  and  persons  within  the  corporate  limits  of  such  city,  town  or 
village,  and  all  road  taxes  and  licenses  collected  therein  thereafter  shall  be 
distributed  in  accordance  with  law,  as  though  said  annexed  portion  had 
been  a  part  of  the  said  city,  town  or  village  from  the  date  of  its  incorpora- 
tion.    ['05,  p.  391,  §  3.] 

Hist.     '05.  p.   391,  §  3,  reenacted  R.  C  §  2174. 

§  2175.  Organization  of  village  into  city.  Whenever  any  village 
containing  more  than  1000  inhabitants  desires  to  discontinue  its  organiza- 
tion as  a  village  and  organize  as  a  city  of  the  second  class,  and  a  number 
of  the  qualified  electors  of  said  village  equal  to  three-fifths  of  the  total  vote 
as  shown  by  the  last  preceding  general  village  election  held  in  said  village, 
shall  petition  the  board  of  trustees  of  such  village  therefor,  upon  the  filing 
of  said  petition  with  the  village  clerk  of  said  village,  it  shall  be  the  duty 
of  the  board  of  village  trustees  to  forthwith  pass  and  publish  a  resolution, 
in  the  manner  provided  for  the  passage  and  publication  of  village  ordi- 
nances, declaring  such  municipal  corporation  to  be  a  city  of  the  second 
class  and  changing  the  corporate  name  of  such  municipality  from  the 

village  of (inserting  the  corporate  name  of  the  village) 

to  the  city  of (inserting  the  corporate  name  of  such  city). 

In  the  event  no  general  village  election  has  ever  been  held  in  said  village, 
then,  for  the  purpose  of  this  and  the  following  sections,  the  village  trustees 
may,  on  their  own  investigation,  determine  whether  the  voters  signing  said 
petition  equal  in  number  three-fifths  of  the  total  vote  of  the  village,  or  such 
fact  may  be  established  by  the  affidavits  of  competent  persons.  Such 
resolution  shall  also  find  the  existence  of  the  above  jurisdictional  facts. 
Upon  the  passage,  approval  and  publication  of  such  resolution,  it  shall  be 
the  duty  of  the  clerk  of  such  village  to  record  the  same  in  the  general 
ordinance  or  record  book  of  such  village,  in  the  manner  provided  for  the 
recording  of  ordinances,  and  to  forthwith  make  out  a  true  copy  of  the 
same,  duly  certified  by  him,  and  deliver  the  same  to  the  clerk  of  the  board 
of  county  commissioners  of  the  county  in  which  said  municipality  may  be 
situated,  and  such  board  of  county  commissioners,  at  their  next  ensuing 
general  or  special  meeting,  shall  cause  the  resolution  to  be  entered  and 
recorded  therein,  the  same  as  the  original  order  of  incorporation  of  such 
municipality  as  a  village  was  recorded.     [R.  C.  §  2175.] 
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t>  H^St"«  oi°73c  P"  2i6'  §  1  ''  afn"  °7,  P-  217,  §  l  '  am>  (,ectors  shall  Petition  for  the  change,  and  it  is  im- 
K.  C.  §  2175.  material  whether  an  election  has  or  has  not  heen 
Number  of  signers:  The  provisions  of  this  sec-  previously  held  in  the  village.  In  case  no  election 
tion  which  require  the  petition  to  be  signed  by  a  ,;as  been  held,  the  number  of  qualified  electors  re- 
number of  qualified  electors  equal  to  three- fifths  of  quired  to  sign  the  petition  is  a  fact  to  be  dot 
the  vote  as  shown  by  the  latest  preceding  general  mined  by  the  usual  modes  of  proof.  Boyd  v.  Bickel 
village  election  is  directory  merely;  the  material  (1907)  13  I.  191,  89  P.  631. 
and  essential  requirement  is  that  three-fifths  of  the 

§  2176.  Division  into  wards.  Upon  the  passage  of  the  resolution 
mentioned  in  the  preceding  section,  it  shall  be  the  duty  of  the  board  of 
trustees  of  such  village  to  enact  an  ordinance  dividing  such  municipality 
into  wards  in  the  manner  required  by  the  citv  councils  in  cities  of  the 
second  class.     ['03,  p.  216,  §  2.] 

Hist.     '03,  p.  216,  §  2,  reenacted  R.  C.  §  2176. 

§  2177.  Conduct  of  first  election.  The  next  biennial  or  general  elec- 
tion, succeeding  the  passage  of  said  resolution,  held  within  such  munici- 
pality, shall  be  conducted  in  the  manner  required  for  the  conducting  of 
elections  in  cities  of  the  second  class.  The  officers  elected  at  such  election 
shall  be  the  same  as  in  cities  of  the  second  class  organized  under  the  gen- 
eral laws  of  this  state,  and  the  board  of  trustees  shall  have  full  power  to 
prescribe  by  ordinance  such  rules  and  regulations,  not  in  conflict  with  the 
general  laws  of  the  state,  for  the  conduct  of  such  election  as  may  be  neces- 
sary for  the  carrying  into  effect  of  the  provisions  of  this  chapter.  In  all 
matters  pertaining  to  such  election  the  officers  of  such  village  shall  have 
the  same  powers,  except  as  herein  otherwise  provided,  as  are  conferred 
upon  the  officers  of  cities  of  the  second  class  in  the  performance  of  like 
duties.  For  the  purposes  of  such  election,  such  municipality  shall  be  con- 
sidered as  a  city  of  the  second  class,  and  such  election  may  be  conducted 

in  its  corporate  name  of  the  city  of ..(naming  it).     [R.  C. 

§  2177.] 

Hist.     '03,   p.   216,   §  3;   am.  R.   C.    §  2177. 

§  2178.  When  village  becomes  a  city.  Upon  the  election  and  quali- 
fication of  the  officers  provided  for  by  the  general  laws  applicable  to  cities 
of  the  second  class  and  by  this  chapter,  at  such  election,  such  municipality 
shall  cease  to  be  a  village  and  shall  become  and  be  a  city  of  the  second 

class,  and  thenceforth  shall  be  known  as  the  city  of ,  and 

shall  thereafter  have  the  same  powers  and  duties,  and  be  subject  to  the 
same  liabilities,  as  though  originally  incorporated  as  a  city  of  the  second 
class  under  the  general  laws  of  the  state.     [R.  C.  §  2178.] 

Hist.     '03,  p.  216,  §  4;  am.  R.  C.   §  2178. 

§  2179.      Delivery  of  books  and  property.      Upon  the  qualification  of 

the  city  officers  elected  as  herein  provided,  all  books,  papers,  records, 
money  and  property  of  such  village,  shall  be  delivered  over  to  the  proper 
officers  of  such  citv,  and  the  authority  of  the  board  of  trustees  and  oi  all 
village  officers  shall  cease  from  and  after  the  taking  effect  of  the  city  gov- 
ernment in  such  former  village.     ['03,  p.  216,  §  5.] 

Hist.     '03,   p.  216,    8  5,  reenacted  R.  C.  §  2179. 

S  2180  Existing  rights  and  obligations  not  affected.  Any  city  Or- 
ganized under  the  provisions  of  this  and  the  five  preceding  sections  shall, 
for  all  purposes,  be  deemed  and  taken  to  be  in  law  the  identical  corporal  ion 
theretofore  incorporated  and  existing;  and  such  reorganization  shall  m  no 
wise  affect  or  impair  the  title  to  any  property  owned  or  held  by  such  < 
Deration  or  in  trust  therefor,  or  any  debts,  demands,  liabilities  or  obliga- 
tions existing  in  favor  of  or  against  such  corporation,  or  any  proceeding 
then  nending,  nor  shall  the  same  operate  to  repeal  or  affect  m  any  manner 
anv  ordinance  theretofore  passed  or  adopted  and  remaining  unrepealed,  or 
to  discharge  any  persons  from  any  liability,  civil  or  criminal  then  existll 
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for  any  violations  of  any  such  ordinance;  but  such  ordinances,  so  far  as 
the  same  are  not  in  conflict  with  the  general  laws,  shall  be  and  remain  in 
force  until  repealed  or  amended  by  the  said  city  council :  Provided,  That 
proceedings  theretofore  commenced  shall,  after  such  reorganization, ,  be 
conducted  in  the  same  manner  as  though  the  change  herein  provided  for 
had  not  taken  place.     ['03,  p.  216,  §  6.] 

Hist.     '03,  p.  216,   §  6,  reenacted  R.  C.  §  2180. 

§  2181.  Proof  of  corporate  existence.  All  courts  holden  within  the 
county  in  which  such  city  is  situated  shall  take  judicial  notice  of  the  cor- 
porate capacity  and  existence  of  such  city,  and  of  the  fact  that  such  city 
is  identical  with,  and  a  continuation  of,  such  municipality  formerly  or- 
ganized as  a  village.  In  all  other  courts  of  the  state  the  corporate  capacity 
and  existence  of  such  city  may  be  proven  by  copies  of  the  resolution  dis- 
continuing the  village  government  of  such  municipality,  and  declaring  the 
same  to  be  a  city,  and  of  the  original  order  of  incorporation  of  said  mu- 
nicipality as  a  village,  duly  authenticated  and  certified  by  the  clerk  of  the 
board  of  county  commissioners,  in  whose  office  such  records  exist,  to  be 
correct  copies  of  such  proceedings  as  the  same  appear  of  record  in  his 
office.     ['03,  p.  216,  §  7.] 

Hist.     '03,  p.  216,   §  7,  reenacted  R.  C.  §  2181. 

§  2182.  Powers  of  cities  of  the  second  class.  Cities  of  the  second 
class  in  their  corporate  capacities  are  authorized  and  empowered  to  enact 
ordinances  for  the  following  purposes,  in  addition  to  other  powers  granted 
by  this  title  : 

1.  To  restrain,  prohibit  and  suppress  billiard  tables  and  bowling  alleys 
kept  for  public  use,  houses  of  prostitution,  and  unlicensed  tippling  shops, 
and  other  disorderly  houses  and  practices,  gambling  and  gambling  houses, 
and  all  kinds  of  public  indecencies. 

2.  To  make  regulations  to  prevent  the  introduction  of  contagious  dis- 
eases into  the  city,  to  make  quarantine  laws  for  that  purpose,  and  enforce 
the  same  within  five  miles  of  the  city. 

3.  To  erect,  establish  and  regulate  hospitals,  and  to  provide  for  the 
government  and  support  of  the  same. 

4.  To  make  regulations  to  secure  the  general  health  of  the  city,  and 
to  prevent  and  remove  nuisances,  and  to  provide  the  city  with  water. 

5.  To  establish  nightwatch  and  police,  and  define  the  powers  and 
duties  of  the  same. 

6.  To  provide  for  and  regulate  the  lighting  of  the  streets,  public 
buildings  and  grounds,  and  the  erection  of  lamp  posts,  and  to  levy  and  col- 
lect a  special  tax  therefor,  upon  all  the  taxable  property  within  the  city 
limits. 

7.  To  purchase  and  own  grounds  for,  and  to  erect  and  establish  market 
houses  and  market  places. 

8.  To  provide  for  the  erection  and  government  of  any  useful  or  neces- 
sary buildings  for  the  use  of  the  city. 

9.  To  procure  fire  engines,  hooks,  ladders,  buckets  and  other  appa- 
ratus, and  to  organize  fire  engine,  hook  and  ladder  and  bucket  companies 
and  to  prescribe  rules  of  duty,  and  the  government  thereof,  with  such 
penalties  as  the  council  may  deem  proper,  not  exceeding  $100,  and  to  make 
all  necessary  appropriation  therefor. 

10.  To  elect  one  of  the  council  who  shall  be  styled  the  president  of  the 
council,  and  who  shall  preside  at  all  meetings  of  the  council  in  the  absence 
of  the  mayor ;  and,  in  the  absence  of  the  president,  to  elect  one  of  their  own 
body  to  occupy  his  place  temporarily,  who  shall  be  styled  acting  president 
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of  the  council,  and  the  president  and  acting  president,  when  occupying  the 
place  of  mayor,  shall  have  the  same  privileges  as  other  members  of  the 
council;  and  all  acts  of  the  president  or  acting  president,  while  so  acting, 
shall  be  as  binding  upon  the  council  and  upon  the  city  as  if  done  bv  the 
mayor.     [R.  C.  §  2182.]  y 

Hip*  r'^'oVso97'   §  39'  reenacted  '"'  P-   192*   §  39  !  Under  this  section  a  city  has  power  to  pass  an  ordi- 

am.  K.  O.  |  „Wl.  nance    and   franchise   contract  for   the   establishment 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  of  a  water  system,  but  any  such  contract  is  subject 

SS  8638-46   inclusive;  also  §§8666-7.  always  to  the  power  of  the   legislature   to  prescrih 

Cross   ref.     Have  the  powers  conferred  on  county  ?  '^w^6^™??*  reasonable  ™ximum  ratal 

commissioners  with  respect  to  roads  within  the  city:  *  **  ^     oV?  f  „P ^V"  STK  WV 

S  893.     Powers  of  cities  and  villages:     §2236  et  seq.  Til8    57  L.  el  239. 

Franchise    ordinance    subject   to    rate    supervision: 

ARTICLE  2. 
OFFICERS. 

§  2183.  Constitution  of  council.  The  council  of  each  city  of  the 
second  class  shall  consist  of  not  less  than  four  nor  more  than  12  citizens 
of  said  city,  who  shall  be  qualified  electors  and  taxpayers  under  the  con- 
stitution and  laws  of  the  state  of  Idaho.     ['93,  p.  97,  §  3.] 

Hist.      '93,    p.    97,    §  3,    reenacted    '99,    p.    192,    §  3,  Come  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.   C    §  2183.  §  8602. 

Cross   ref.     This  section,   if  it  requires   a  council-  Cited:      Williams    v.    Caldwell    (1911)     19    I.    514, 

>nan  to  be   a  taxpayer,   is  in  apparent  conflict  with        114  P.   519. 
Const.   I,   20. 

§  2184.  Election  and  qualification  of  councilmen.  Each  ward  of 
said  city  shall  have  at  least  two  councilmen,  who  shall  be  chosen  by  the 
electors  of  the  entire  city  from  the  qualified  electors  of  their  respective 
wards  and  who  shall  serve  for  two  years  and  until  their  successors  shall 
be  elected  and  qualified.  No  person  shall  be  eligible  to  the  office  of  council- 
man who  is  not  at  the  time  of  his  election  an  actual  resident  of  the  ward 
for  which  he  is  elected  and  a  qualified  elector  under  the  constitution  and 
laws  of  the  state  of  Idaho,  and  if  any  councilman  shall  remove  from  the 
ward  for  which  he  is  elected  his  office  as  a  councilman  shall  thereby  become 
vacant.  Whenever  there  shall  be  a  tie  in  the  election  of  councilmen  it  shall 
be  determined  by  lot  by  the  judges  of  election  of  the  ward  in  which  it  shall 
happen.     ['17,  c.  49,  §  1,  p.  110.] 

Hist.      '93,    p.    97,    §4,    reenacted    '99,   p.    192.    §4;  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat   vol.   2. 

am.    '05,    p.    385,    §  1,    reenacted    R.    C.    §  2184  ;    am.         §  8603. 
17,  c.  49,  §  1,  p.  110. 

§  2185.  Meetings  of  council.  Regular  meetings  of  the  city  council 
shall  be  held  at  such  times  as  the  council  may  provide  by  ordinance.  ['93, 
P.  97,  §  5.] 

Hist.      '93,    p.    97,    S  5,    reenacted    '99,    p.    192,    §  5,  Comp.   leg.— Neb.     See  Cobbey's   Ann.   Stat.    vol.   '_'. 

reenacted  R.   C.  §  2185.  §  8604. 

§  2186.      Officers  elective  and  appointive.      At  the  time  of  the  biennial 

election  hereinafter  provided  for  there  shall  be  elected  a  mayor,  a  city 
clerk  and  the  councilmen  hereinbefore  provided  for.    The  mayor,  with  the 
consent  of  the  council,  shall  appoint  a  city  treasurer,  a  city  attorney,  a  city 
engineer,  a  police  judge,  a  chief  of  police  and  an  oversea  r  of  str<         and 
the  mayor  may  appoint  a  city  bandmaster,  who  shall  hold  their  offic< 
two  years  unless  sooner  removed  by  the  mayor  with  the  consenl   of  the 
council.    The  mayor,  by  and  with  the  consent  of  the  council,  shall  appoint 
such  a  number  of  regular  policemen  as  may  be  necessary,  and  may  a 
appoint  special  policemen  from  time  to  time  as  exigencies  arise.     Such 
police  officers  appointed  by  the  mayor  and  the  council  in  accordance  here- 
with shall  be  removable  at  any  time  by  the  mayor:    Provided,  The  council 
may  provide  bv  ordinance  that  the  city  clerk  shall  be  ex  officio  police  judj 
['17,  c.  49,  §  2,  p.  110.] 
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Hist-      '93,    r>.   97,    §6,   reenacted   '99.   p.    192, '§6;  nance    prior    to    the    regular    election    next    ensuing, 

am.   '05,  p.    385,   §  1  ;  am.   '07,  p.   307,   §  1,  reenacted  to    the    effect    that    after    such    date    the    city    clerk 

K.  C.  §  2186  ;  am.  '17,  c.  49,  §  2,  p.  110.  should  become  ex  officio  police  judge,  then  it  became 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  unnecessary  to  elect  a  police  judge   at  said  election. 

s  Qcnr  Vineyard  v.  Council  of  Grangeville  (1908)   15  I. -436, 

.  98  P.  422. 

Cross    ref.      Mayor    and    council    to    fill    vacancies  _,                    __                                                            .     » 

in  office:     §321.  Policemen:      Under  this  statute   the   mayor  is  au- 

„..    .  *    ,y.             ,         _          ..     -  _               ...      ,,~„0\  thorized  to  appoint  policemen  by  and  with  the  con- 

T    Via    a^v^too'  C°UnCl1  °f  Grar^eville  <1908)  sent  of  the  council  ;  this  is  the  only  method  by  which 

15   1.    436,   98   P.   422.  policemen    of    a    city    can    be    appointed.      Moore    v. 

Application:      This  section   does  not  apply  to  vil-  Hupp    (1909)    17  I.  232,   105  P.   209. 

lage  government  but  only  cities  of  the  second  class.  Removal:     No  power  exists  to  dismiss  or  discharge 

(J.  A.  G.    05-06,  p.   131.  any  elective  officer.     All  officers  having  anything  to 

Police    judge:      Where    an    act    providing   for   the  do    with    streets   and   sidewalks    are   elective   officers, 

election  of  a  police  judge  at  the  biennial  election  is  except  street  commissioner,  who  is  appointed  by  and 

modified  to  the  effect  that  the  cocncil  might  provide  is   under  the  direction   and  control   of  the   board  of 

by  ordinance  that  the  city  clerk  should  be  ex  officio  trustees.     Miller  v.   Mullan    (1909)    17   I.   28,   36,   104 

police  judge,   and  the  city  council  passed  such  ordi-  P.  660,  19  Ann.  Cas.  1107. 

§  2187.  Salaries  of  officers.  The  salaries  of  all  officers  of  the  city 
shall  be  fixed  by  ordinance.     ['93,  p.  97,  §  7.] 

Hist.      '93,    p.   97.    §  7,   reenacted    '99,    p.    192,    §  7,  Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.  2. 

reenacted  R.  C.  §  2187.  §  8606. 

§  2188.  Salary  and  fees  of  police  judge.  The  police  judge  shall  re- 
ceive for  all  services  rendered  by  him  as  such,  a  salary  to  be  fixed  by  the 
city  council,  not  exceeding  the  sum  of  $1000  per  annum,  payable  monthly. 
He  shall  be  entitled  to  and  shall  collect  the  same  fees  as  justices  of  the  peace 
are  entitled  to  for  similar  services,  and  shall  pay  the  same  into  the  city 
treasury  on  the  last  day  of  each  and  every  month.     [R.  C.  §  2188.] 

Hist.  '93,  p.  97,  §  8,  reenacted  '99.  p.  192,  §  8 ; 
am.  '03,  p.  187,  §  1  ;  am.  '05,  p.  375,  §  1  ;  am. 
R.  C  §  2188. 

§  2189.  Qualifications  of  officers.  All  officers  shall  be  qualified  elec- 
tors and  taxpayers,  and  shall  have  resided  within  the  limits  of  the  city  for 
three  months  next  preceding  their  election.     ['05,  p.  351,  §  1.] 

Hist.      '93,   p.    97,    §  9,    reenacted   '99,    p.    192,    §  9;  Residence  of  city  attorney:     A  city  attorney,  being 

am.  '05,  p.  351,  §  1,  reenacted  R.  C   §  2189.  an  appointee,  is  not  such  an  officer  as  is  required  by 

Cross  ref.     The  "taxpayer"  qualification  is  in  ap-  *his,  section  to  reside  within  the  city  limits.      O.   A. 

parent  conflict  with  Const.  I,  20.  G.     15-16.  p.  42. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8608. 

§  2190.  Duties  of  mayor.  The  mayor  shall  preside  at  all  meetings 
of  the  city  council,  and  shall  have  a  casting  vote  when  the  council  is  equally 
divided,  and  none  other,  and  shall  have  the  superintending  control  of  all 
the  officers  and  affairs  of  the  city,  and  shall  take  care  that  the  ordinances 
of  the  city  and  of  this  title  are  complied  with.     ['93,  p.  97,  §  10.] 

Hist.     '93,  p.   97,   §  10,  reenacted  '99,  p.   192,   §  10,  Authority  of  mayor:     Under  this  statute  the  mayor 

reenacted  R.   C.  §  2190.  has  no  authority  to  appoint  policemen  upon  his  own 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  m?*i°,n  °*in  a  manner  other  than  that  provided  in 

§  8609.  §  2186>     Moore  v-  Hupp  (1909)   17  I.  232  105  P.  209. 

§  2191.  Veto  power.  The  mayor  shall  have  power  to  veto  or  sign 
any  ordinance  passed  by  the  city  council :  Provided,  That  any  ordinance 
vetoed  by  the  mayor  may  be  passed  over  his  veto  by  a  vote  of  two-thirds 
of  the  members  of  the  council  elected,  notwithstanding  the  veto,  and  should 
the  mayor  neglect  or  refuse  to  sign  any  ordinance  and  return  the  same 
with  his  objections,  in  writing,  at  the  next  regular  meeting  of  the  council, 
the  same  shall  become  a  law  without  his  signature.     ['93,  p.  97,  §  11.] 

Hist.     '93,  p.  97,   §  11,  reenacted  '99,  p.   192,    §  11,  upon   the  city  council   the   right  to   legislate   on   be- 

reenacted  R.   C.   §  2191.  half   of  the  city.     Such  power  is  nowhere  vested  in 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  |;he    mayor    except    by    virtue    of    his    veto    power. 

§  8610.  Moore  v.  Hupp   (1909)   17  I.  232,  240,  105  P.  209. 

Power    of    veto:      The    statute    expressly    confers 

§  2192.  Messages  to  council.  He  shall,  from  time  to  time,  commu- 
nicate to  the  city  council  such  information,  and  recommend  such  measures, 
as,  in  his  opinion,  may  tend  to  the  improvement  of  the  finances  of  the  city,, 
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the  police,  health,  security,  ornament,  comfort  and  general  prosperity  of 
the  city.     ['93,  p.  97,  §  12.] 


Hist.      '93,   p.   97,    §  12,   reenacted   '99,  p.    192,    §  12, 
reenacted  R.   C.  §  2192. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.  2, 
§  8611. 


Cited:      Moore   v.    Hupp    (1909)    17    I.    232,    L06    P 
209. 


§  2193.  Special  meetings  of  council.  The  mayor  or  any  three  coun- 
cilman shall  have  power  to  call  special  meetings  of  the  city  council,  the 
object  of  which  shall  be  submitted  to  the  council  in  writing,  and  the  call, 
and  object,  as  well  as  the  disposition  thereof,  shall  be  entered  upon  the 
journal  by  the  clerk.     ['93,  p.  97,  §  13.] 


Hist.  '93,  p.  97,  §  13,  reenacted  '99,  p.  192,  §  13, 
reenacted  R.  C.   §  2193. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8612. 

Entry  on  journal:  An  entry  made  by  city  clerk 
upon  the  journal  at  a  special  meeting,  setting  forth 
that  a  call  for  a  special  meeting  was  made  and  its 
object,  and  the  action  taken  by  the  council  at  such 
meeting  is  a  sufficient  compliance  with  this  section. 
Gale  v.   Moscow   (1908)    15  I.   332,  97  P.  828. 

Notice:  Where  there  is  a  special  meeting  of  the 
rity  council  and  the  mayor  and  all  the  councilmen 
except  one  are  present,  any  business  may  be  trans- 
acted that  does  not  incur  an  indebtedness,  although 


the  call  for  the  meeting  was  not  made  in  writing 
as  required  by  this  section.  Sommercamp  v.  Kelly 
(1902)    8  I.   712,  71  P.   147. 

The  statute  evidently  contemplates  that  all  mem- 
bers of  the  council  may  be  found  within  the  city. 
It  is  unnecessary  to  give  notice  to  a  member  of  n. 
special  meeting  when  he  is  at  the  time  absent  from 
the  state  or  county  and  could  not  be  notified  of  the 
time,  and,  if  notified,  could  not  reach  the  place  of 
meeting  in  time  for  the  meeting.  Gale  v.  Moscow 
(1908)    15  I.  332,  98  P.  828. 

The  statute  does  not  require  a  written  notice  to 
be  served  on  the  members  of  the  council.  It  does 
require  that  the  object  of  the  meeting  shall  be  sub- 
mitted to  the  council  in  writing.     lb. 


§  2194.  Accounts  and  reports  of  officers.  The  mayor  shall  have  the 
power,  when  he  deems  it  necessary,  to  require  any  officer  of  the  city  to 
exhibit  his  accounts  or  other  papers,  and  to  make  reports  to  the  council 
in  writing,  touching  any  subject  or  matter  he  may  require  pertaining  to 
his  office.     ['93,  p.  97,  §  14.]  " 


Hist.     '93,   p.  97,   §  14,   reenacted  '99,  p.    192,   §  14, 
reenacted   R.    C.   §  2194. 


Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8613. 


§  2195.  Police  powers  of  mayor.  The  mayor  shall  have  such  juris- 
diction as  may  be  vested  in  him  by  ordinance,  over  all  places  within  five 
miles  of  the  corporate  limits  of  the  city,  for  the  enforcement  of  any  health 
or  quarantine  ordinance  and  regulation  thereof,  and  shall  have  jurisdic- 
tion in  all  matters  vested  in  him  by  ordinance,  excepting  taxation,  within 
one-half  mile  of  the  corporate  limits  of  said  city.     P93,  p.  97,  §  15.] 


Hist.     '93,  p.  97,   §  15,  reenacted  '99,  p.   192,    §  15, 
reenacted  R.   C.    §  2195. 


Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 
8  8614. 


§  2196.  Vacancy  in  office  of  mayor.  In  case  of  any  vacancy  in  the 
office  of  mayor,  or  in  case  of  his  absence  or  disability,  the  president  of 
the  council  for  the  time  being,  shall  exercise  the  office  of  mayor  until  such 
vacancy  be  filled,  or  such  disability  removed;  or  in  case  of  temporary  ab- 
sence, until  the  mayor  shall  return.     ['93,  p.  97,  §  16.] 


Hist.     '93,  p.   97,    §  16,   reenacted  '99,   p.   192,   §  16, 
reenacted   R.   C   §  2196. 


Comp.  J.'«. — Neb.     See  Cobbey's  Ann.   Stat   vol.   2. 
6  8615. 


§  2197.      Mayor  may  require   aid   in  enforcing  law.      The  mayor    Is 

hereby  authorized  to  call  on  every  male  inhabitant  in  the  city  over  L8  y< . 
of  age  and  under  the  age  of  50  years,  to  aid  in  enforcing  the  laws.     ['93, 
p.  97,  §  17.] 


Hist.     '93,  p.  97,   §  17,  reenacted  '99,  p.    192,   §  17, 
reenacted   R.   C.    §  2197. 


Comp.  leu —  Neb.     See  Cobbey'i  Ann.  Stat,  vol. 
8  8616. 


§2198.  Remission  of  fines.  The  mayor  shall  have  power  to  remit 
fines  and  forfeitures,  and  to  grant  reprieves  and  pardons  for  all  offenses 
arising  under  the  ordinances  of  the  city.     ['93,  p.  97,  §18.] 


Hist.     '93,  p.  97,   §  18,   reenacted   '99,  p.   192,   §  18, 
reenacted  R.  C  §  2198. 


Comp.  leg. — Neb.  M>ey*i  Ann.  Stat 

I  8617. 


§  2199       Overseer  of  streets:      Powers  and  duties.      The  o 

the  streets' shall,  subject  to  the  orders  of  the  mayor  and  council,  have  gen- 
eral charge,  direction  and  control  of  all  work  on  the  streets,  sidewalks, 
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culverts  and  bridges  of  the  city,  and  shall  perform  such  other  duties  as 
the  council  may  require.     ['93,  p.  97,  §  21.] 

Hist.     '93,   p.  97,   §  21,   reenacted  '99,   p.    192,    §  21,  Comp.  le=T.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted    R.    C.    §  2199.  S  8620. 

§  2200.  Powers  of  policemen.  The  policemen  of  the  city  shall  have 
power  to  arrest  all  offenders  against  the  law  of  the  state,  or  of  the  city,  by 
day  or  by  night,  in  the  same  manner  as  the  sheriff  or  constable,  and  keep 
them  in  the  city  prison  or  other  place  to  prevent  their  escape,  until  trial 
can  be  had  before  the  proper  officer.     ['93,  p.  97,  §  19.] 

Hist.      '93,  p.   97,    §  19,   reenacted  '99,  p.   192,   §  19,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.   §  2200.  §  8618. 

§  2201.  Duties  of  city  engineer.  The  city  engineer  shall  make  esti- 
mates of  the  cost  of  all  labor  and  materials  which  may  be  done  or  fur- 
nished by  contract  with  the  city,  and  make  all  surveys,  estimates  and  cal- 
culations necessary  to  be  made  for  the  establishment  of  grades,  building 
of  culverts,  sewers,  bridges,  curbings  and  gutters,  and  the  improvement 
of  streets  and  the  erection  and  repair  of  buildings,  and  shall  perform  such 
other  duties  as  the  council  may  require.  Before  the  city  council  shall  make 
any  contract  for  building  bridges  or  sidewalks,  or  for  any  work  on  the 
streets,  or  for  any  other  work  or  improvement,  an  estimate  of  the  cost 
thereof  shall  be  made  by  the  city  engineer  and  submitted  to  the  council, 
and  no  contract  shall  be  entered  into  for  any  work  or  improvement  for  a 
price  exceeding  such  estimate;  and  in  advertising  for  bids  for  any  such 
work  the  council  shall  cause  the  amount  of  such  estimate  to  be  published 
therewith.     ['93,  p.  97,  §  20.] 

Hist.     '93,  p.  97,   §20,   reenacted   '99,   p.   192,   §20,  Cited:      Dement   v.    Caldwell    (1912)    22   I.    62,    125 

reenacted    R.    C    §  2201.  P.   200. 

Comp.  7eg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.  2, 

*  8619. 

ARTICLE   3. 
POLICE  COURTS. 

§  2202.  Jurisdiction  of  police  judge.  The  police  judge  shall  have 
exclusive  jurisdiction  to  hear  and  determine  all  offenses  against  the  ordi- 
nances of  the  city,  and  jurisdiction  concurrent  with  that  which  is  or  may 
be  conferred  upon  justices  of  the  peace,  of  misdemeanors  under  the  laws 
of  the  state,  arising  within  the  limits  of  the  city,  and  shall  also  have  juris- 
diction for  the  examination  of  offenders  against  the  laws  of  the  state,  for 
offenses  arising  within  the  city  limits.     ['93,  p.  97,  §  22.] 

Hist.      '93,  p.  97,   §  22,  reenacted  '99,   p.   192,    §  22,  committed    a    nonindictable    misdemeanor    under    the 

reenacted   R.   C  §  2202.  general   laws  of  the  state  committed  within  the  city 

Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.  2,  lim.its-  .and   hjs   Jurisdiction   to  hold  preliminary  ex- 

<  Sq>1  animations   of   persons   charged   with   indictable  mis- 

.     .      ,     .      .....  t.  oori        ,„,  demeanors  or  felonies  under  the  general  laws  of  the 

Cross    ref.      Criminal    jurisdiction:      §3854.      Who  slate    comrnitted    within    the    city    limits,    is    concur- 

are   magistrates:      §  7511.  rent  with   that  of  justices  of  the  peace   and  probate 

Concurrent  jurisdiction:  The  jurisdiction  of  a  judges.  S.  v.  Frederic  (1916)  28  I.  709,  155  P.  977. 
police   judge  to   try    a   person    charged    with   having 

§  2203.  Issuance  and  service  of  warrant.  Whenever  complaint  shall 
be  made  to  the  police  judge  on  oath  or  affirmation  of  any  person  compe- 
tent to  testify  against  the  accused,  that  an  offense  has  been  committed  of 
which  the  police  judge  has  jurisdiction,  the  police  judge  shall  forthwith 
issue  a  warrant  for  the  arrest  of  the  offender,  which  warrant  shall  be 
served  by  the  sheriff  or  constable  of  the  county,  or  some  person  specially 
appointed  in  writing  indorsed  on  the  process  by  the  police  judge  for  that 
purpose,  and  whose  return  shall  be  made  under  oath.     ['93,  p.  97,  §  23.] 

Hist.     '93,  p.   97,    §  23,  reenacted  '99,  p.   192,    §  23,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.   C.    §  2203.  §  8622. 

§  2204.  Disposition  of  fines,  etc.  One-half  of  all  moneys  which  are 
collected  within  the  limits  of  any  incorporated  city,  town  or  village  organ- 
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ized  or  operating  under  the  provisions  of  this  title,  for  liquor  licenses,  or 
from  fines  or  penalties  under  the  ordinances  of  said  city,  town  or  village, 
must  be  paid  into  the  city,  town  or  village  treasury  for  general  revenue 
purposes,  and  one-half  into  the  treasury  of  the  school  district  or  districts, 
if  more  than  one,  equally  embraced  in  whole  or  in  part  of  the  same  terri- 
tory as  said  city,  town  or  village.     [R.  C.  §  2204.] 

Hist.     '93,  p.  97,  §  24,  reenacted  '99,  p.   192,   §  24  ;  cuse  or  reason   for   a   failure   of  the  city  or  villapre 

am.   R.  C.    §  2204.  authorities  to  pay   one-half  of  the   moneys   collected 

Payments    to    school    district:      The    fact    that    a  from  fines,  penalties  and  licenses  to  the  trustees  of 

school    district    comprises    a    larger    territory    than  the   scn°o1  district.     Sch.  Dist.   No.   27  v.   Villapre   of 

that  embraced   within   the   city   or  village   is  no  ex-  Twin  Fa,ls   (1907)    13  I.  471,  90  P.  735. 

§  2205.  Hearing  and  determination.  When  any  person  shall  be 
brought  before  the  police  judge  upon  such  warrant,  it  shall  be  his  duty  to 
hear  and  determine  the  complaint  alleged  against  the  defendant.  ['93, 
p.  97,  §  25.] 

Hist.     '93,  p.  97,   §  25,  reenacted   '99,  p.    192,   §  25,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.  §  2205.  §  8624. 

§2206.  Continuance:  Security  to  appear.  Upon  good  cause  shown, 
the  police  judge  may  postpone  the  trial  of  the  case  to  a  certain  day,  in 
which  case  he  shall  require  the  defendant  to  enter  into  recognizance  with 
sufficient  security,  conditioned  that  he  will  appear  before  the  said  judge 
at  the  time  and  place  appointed,  then  and  there  to  answer  the  complaint 
alleged  against  him.     ['93,  p.  97,  §  26.] 

Hist.      '93,  p.  97,   §  26,  reenacted  '99,  p.   192.   §  26,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.    C.    §  2206.  §  8625. 

§  2207.      Breach  of  recognizance:      Offenses  exceeding  jurisdiction. 

In  case  of  the  breach  of  any  recognizance  entered  into  as  aforesaid,  the 
same  shall  be  certified  to  the  district  court  of  the  proper  county  to  be  pro- 
ceded  upon  according  to  law.  If  in  the  progress  of  any  trial  before  said 
judge  it  shall  appear  that  the  accused  ought  to  be  put  upon  his  trial  for 
an  offense  not  cognizable  before  said  judge,  he  shall  immediately  stop  all 
further  proceedings  before  him  and  proceed  as  in  other  cases  cognizable 
before  the  district  court.     ['93,  p.  97,  §  27.] 

Hist.     '93,  p:  97,   §  27,  reenacted  '99,  p.   192,   §  27,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.   2, 

reenacted   R.   C.    §  2207.  §  8626. 

§  2208.      Attendance  and  fees  of  witnesses.      It  shall  be  the  duty  of 

said  judge  to  summon  all  persons  whose  testimony  may  be  deemed  material 
as  witnesses  at  the  trial,  and  to  enforce  their  attendance  by  attachment  i  f 
necessary,  and  all  witnesses  shall  receive  the  sum  of  50  cents  for  each  da 
attendance.     ['93,  p.  97,  §  28.] 

Hist.     '93,   p.   97,  §28,  reenacted  '99,  p.    192,   §28,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.   vol.   2, 

reenacted  R.   C  §  2208.  8  8«27. 

§  2209.  Trial  by  jury.  Cases  in  the  police  court  arising  under  the 
ordinances  of  the  city  shall  be  tried  and  determined  by  the  police  judge 
without  the  intervention  of  a  jury,  unless  the  defendant  demand  a  trial 
by  jury,  and  when  a  demand  shall  be  so  made  the  trial  shall  be  by  a  jury 
of  six  competent  men,  and  shall  be  conducted  in  the  same  manner  as  trials 
before  justices  of  the  peace  for  misdemeanors  arising  under  the  general 
laws  of  the  state.     ['93,  p.  97,  §  29.] 

Hist      '93    P.  97.   §29,  reenacted  '99,  p.   192,   §29,  Comp.  let.— Neb.     {  ey'i  Ann.   St»1 

reenacted  R.   C.    §2209.'  §8628. 

§2210.      Judgment    and    punishment.       [f    the    defendant    IS     found 

guilty  the'said  judge  shall  declare  and  assess  the  punishment  and  render 
judgment  accordingly;  it  shall  be  part  of  the  judgment  that  the  defendant 
stand  committed,  until  the  judgment  is  complied  with.     ['93,  p.  91  «>.J 

Hi-t       '93    P    97     §  30.  reenacted   '99,   p.   192,    §  80,  I  <>mp.  leg.— Neb.     g 

reenacted  V.   C.   §2210. 
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§  2211.  Labor  of  prisoners.  Whenever  the  defendant  is  sentenced 
to  imprisonment  for  the  violation  of  a  city  ordinance  he  shall  be  put  to 
work  for  the  benefit  of  the  city,  under  the  direction  of  the  mayor,  for  the 
term  of  his  imprisonment ;  and  when  committed  for  the  nonpayment  of  a 
fine  or  costs,  for  the  violation  of  any  ordinance,  he  shall  also  be  put  to 
work  for  the  benefit  of  the  city,  and  shall  be  credited  on  such  fine  and  costs  | 

$1.50  per  day  for  each  day  he  shall  work.     ['93,  p.  97,  §  31.] 

Hist.     '93,  p.  97,   §  31,  reenacted   '99,  p.   192,   §  31,  Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.   2, 

reenacted   R.    C.    §  2211.  §  8630. 

§  2212.  Discharge  of  defendant.  Any  defendant  committed  under 
the  provisions  of  this  chapter  for  a  misdemeanor  arising  under  the  laws  of 
this  state  may  be  discharged  in  the  same  manner  as  if  he  had  been  com- 
mitted by  the  district  court.     ['93,  p.  97,  §  32.] 

Hist.      '93,  p.  97,   §  32,  reenacted   '99,  p.    192,    §  32,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.   2, 

reenacted  R.   C.    §  2212.  S  8631. 

§  2213.  Laws  governing  proceedings.  In  all  cases  not  herein  espe- 
cially provided  for,  the  process,  proceedings  and  trial  before  the  judge 
shall  be  governed  by  laws  regulating  proceedings  in  justices'  courts  in 
criminal  cases.     ['93,  p.  97,  §  33.] 

Hist.     '93,   p.  97,   §  33,   reenacted  '99,  p.   192,   §  33,  Cross  ref.  Criminal  proceedings  in  justices'  courts: 

reenacted    R.    C.    §2213.  §§8280-8314. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.   2, 
§  8632. 

§  2214.  Summoning  witnesses  on  continuance.  When  a  trial  shall 
be  continued  by  a  judge,  it  shall  not  be  necessary  to  summon  any  wit- 
nesses who  may  be  present  at  the  continuance,  but  the  judge  shall  verbally 
notify  such  witnesses  as  either  party  may  require,  to  attend  before  him  to 
testify  before  him  in  the  case  on  the  day  set  for  trial,  which  verbal  notice 
shall  be  as  valid  as  a  summons.     ['93,  p.  97,  §  34.] 

Hist.     '93,   p.  97,   §  34,  reenacted   '99,  p.   192,    §  34,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.   2, 

reenacted   R.   C.   §  2214.  §  8633. 

§  2215.  Court  to  be  open  every  day.  The  police  judge  shall  be  a 
conservator  of  the  peace,  and  his  court  shall  be  open  every  day  except 
Sunday  to  hear,  try  and  determine  all  cases  cognizable  before  him,  and  he 
shall  have  power  to  bring  parties  forthwith  to  trial.     ['93,  p.  97,  §  35.] 

Hist.     '93    p.  97,   §  35,  reenacted  '99,  p.   192,   §  35,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.    C.    §  2215.  §  8634. 

§  2216.  Appeals:  How  taken.  Appeals  may  be  taken  from  the 
judgments  of  the  police  judge,  in  the  same  manner  as  appeals  are  taken 
from  the  judgments  of  justices  of  the  peace  in  criminal  cases.  ['93,  p.  97, 
§  36.] 

Hist.     '93,   p.   97,   §  36,   reenacted  '99,  p.    192,   §  36,        peals  he  invokes  the  provisions  of  §  8324.     Re  Lucas 
reenacted  R.   C.   §2216.  (1909)    17   I.    164.    104  P.   657;   Re  Walton    (1909)    17 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,        L  ,\71'    104  P-   659-.         M  ,  ,       ,, 

^  g^^r,  Upon  proper  notice  of  appeal,  police  court  should 

_  .           .       ,             .     ..       ,     .    ,  follow     same     proceedings     as    provided    for    appeal 
Cross     ref.  Appeals    from    justices      judgments :  f rom  justice  oourt}  and  district  court  acquires  juris- 
ts 8320_ '•  diction.      S.  v.  Hosford   (1915)   27  I.   185,   147  P.   286. 
Procedure:  Under   this    section    if   defendant    ap- 

§  2217.  Vacancy  in  office:  How  filled.  In  case  of  a  vacancy  in  the 
office  of  police  judge  by  death,  resignation  or  otherwise,  or  in  the  case  of 
the  absence,  interest  or  disability  of  such  judge  to  perform  his  duty,  it 
shall  be  the  duty  of  an  acting  justice  of  the  peace  in  the  precinct  in  which 
such  city  is  situated,  and  he  may  be  designated  by  the  mayor,  to  act  as 
judge,  during  such  vacancy,  absence  or  disability  in  the  trial  of  causes 
cognizable  before  said  judge.     ['93,  p.  97,  §  37.] 

Hist.     '93,  p.   97,   §  37,  reenacted   '99,  p.   192,   §  37,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

i  ..-enacted  R.   C.   S  2217.  S  8636. 

§  2218.  Punishment  for  contempt.  The  police  judge  shall  have  the 
power  to  enforce  due  obedience  to  all  orders,  rules,  judgments  and  decrees 
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muMe.b7  &m'  ?nd  may  fine  or  imPrison  for  contempt  offered  such  iuctee 
whilst  holding  his  court,  or  to  process  issued  by  him,  in  the  same  manner 
and  to  the  same  extent,  as  the  district  courts.     ['93,  p  97  §  38  ] 

rented'  r!  &  l^H.8'  *"*"***  '"'  *   *   §  38'        ,  fig*  ""^*     See  '<»**  Ann.  Stat.   vol.  2. 

jj-I-22\9'  Recovei*y  of  fines  *>y  sui*-  Fines  may  in  all  cases,  and  in 
addition  to  any  other  mode  provided,  be  recovered  bv  suit  or  action  before 
a  justice  of  the  peace  or  other  court  of  competent  jurisdiction,  in  the  name 
of  the  state,  and  m  any  such  suit  or  action  where  pleadings  are  necessary 
it  shall  be  sufficient  to  declare  generally  for  the  amount  claimed  to  be  due 
m  respect  to  the  violation  of  the  ordinance,  referring  to  its  title  and  the 
date  of  its  adoption  or  passage,  and  showing  as  near  as  mav  be  the  facts 
of  the  alleged  violation.     ['93,  p.  97,  §  72.] 

reeled9!:  &.  ftAF  ^^  '"'  *   "*    §  ^        |  £$*'  ^-^     ^  ^^  ^  ^  **  »■ 

§  2220.      Use  of  county  jail.      Any  city  or  village  shall  have  the  right 
to  use  the  jail  of  the  county  for  the  confinement  of  such  persons  as  may  be 
liable  to  imprisonment  under  the  ordinances  of  such  city  or  village,  but  it 
shall  be  liable  to  the  county  for  the  cost  of  keeping  suck  prisoners'     P93 
p.  97,  §  73.] 

Hist.     '93,  v.  97    §  7$   reenacted  '99,   p.   192,   §  77,  Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat    vol    2 

reenacted   R.    C.    §  2220.  §  8752. 

§  2221.  Limitation  of  actions  and  prosecutions.  All  suits  for  the 
recovery  of  any  fine,  and  prosecutions  for  the  commission  of  any  offense 
made  punishable  as  herein  provided,  shall  be  barred  in  one  year  after  the 
commission  of  the  offense  for  which  the  fine  is  sought  to  be  recovered  or 
the  prosecution  is  commenced.     ['93,  p.  97,  §  74.] 

Hist.      '93,  p.  97,   §  74,  reenacted  '99,   p.    192,   §  78,  Comp.  leg. — Neb.     See  Cobbey's  Ann     Stat    vol    2 

reenacted   R.    C.    S  2221.  §  8753. 

CHAPTER  150. 

ORGANIZATION  OF  VILLAGES. 

§  2222.  Incorporation  of  villages.  Any  town  or  village  containing 
not  less  than  200  nor  more  than  1000  inhabitants,  now  incorporated  as  a 
city,  town  or  village,  under  the  laws  of  this  state,  or  that  shall  hereafter 
become  organized  pursuant  to  the  provisions  of  this  title,  and  any  city  of 
the  second  class  which  shall  have  adopted  village  government  as  provided 
bylaw,  shall  be  a  village,  and  shall  have  the  rights,  powers  and  immunities 
hereinafter  granted,  and  none  other,  and  shall  be  governed  by  the  provi- 
sions of  this  chapter:  Provided,  That  cities  of  the  second  class  heretofore 
incorporated,  and  containing  not  more  than  1500  inhabitants,  shall  conl  inue 
to  be  and  exercise  the  powers  of  cities  of  the  second  class,  and  the  officers 
thereof  shall  continue  to  exercise  the  powers  conferred  herein  upon  office 
of  such  cities,  until  the  first  general  election  held  therein,  and  the  quali- 
fications of  village  officers  elected  at  said  election  :  Provided  further.  That 
whenever  a  majority  of  the  taxable  inhabitants  of  am  town  or  village,  not 
heretofore  incorporated  under  any  law  of  this  state,  shall  present  a  peti- 
tion to  the  county  board  of  the  county  in  which  said  petitioners  reside, 
praying  that  they  may  be  incorporated  as  a  village,  designating  the  name 
they  wish  to  assume  and  the  metes  and  bounds  of  the  proposed  village  ;  and 
if  such  county  board,  or  a  majority  of  the  members  thereof,  shall  be  sat- 
isfied that  a  majority  of  the  taxable  inhabitants  of  the  proposed  villa 
have  signed  such  petition,  and  that  inhabitants  to  the  number  of  200  or 
more  are  actual  residents  of  the  territory  described  in  the  petition,  the  said 
board  shall  declare  the  said  proposed  village  incorporated,  entering  the 


977 


c.  150  §  2223 


MUNICIPAL  CORPORATIONS 


order  of  incorporation  upon  their  records,  and  designating  the  metes  and 
bounds  thereof;  and  thereafter  the  said  village  shall  be  governed  by  the 
provisions  of  this  title  applicable  to  the  government  of  villages.  And  the 
said  county  board  shall,  at  the  time  of  the  incorporation  of  said  village, 
appoint  five  persons  having  the  qualifications  provided  in  section  2224,'  as 
trustees,  who  shall  hold  their  offices  and  perform  all  the  duties  required 
of  them  by  law,  until  the  election  and  qualification  of  their  successors  at 
the  time  and  in  the  manner  provided  in  this  title.     ['93,  p.  97,  §  40.] 


of  legal  subdivisions  according  to  the  United  States 
survey,  and  the  order  of  incorporation  recites  the 
presentation  of  the  petition  signed  by  the  taxable 
inhabitants  of  the  city,  finds  that  the  prayer  of  the 
petition  is  reasonable,  designates  the  metes  and 
bounds  in  accordance  with  the  petition  and  directs 
that  thenceforth  the  inhabitants  within  the  de- 
-ribed  boundaries  shall  be  a  body  politic  under  the 
name  and  style  of  the  said  city,  this  section  is  sub- 
stantially complied  w;th,  although  the  petition  and 
order  refer  to  the  proceedings  as  brought  under 
S.    §  2224  instead  of  under  this  section.     lb. 

It  is  unnecessary  that  the  inhabitants  of  the  pro- 
posed village  shall  have  been  taxed,  but  they  must 
be  subject  to  taxation.  The  petition  does  not  neces- 
sarily require  200  signatures  but  it  is  required  that 
tnere  be  200  inhabitants  within  the  proposed  terri- 
tory, and  the  petition  must  contain  a  majority  of 
the  taxable  inhabitants.     O.  A.  G.  '05-06,  p.   132. 

Collateral  attack:  In  an  action  attacking  the 
validity  of  the  incorporation  of  a  village  on  the 
ground  that  the  petition  praying  for  such  incorpora- 
tion was  not  signed  by  a  majority  of  the  taxable 
male  inhabitants  residing  within  the  boundaries  of 
said  village,  it  must  affirmatively  appear  from  the 
proceedings  attacking  such  incorporation  that  said 
petition  was  not  signed  by  a  majority  of  such  tax- 
payers.    Re  Francis  (1900)   7  I.  98,   60  P.   561. 

Where  the  board  of  commissioners  in  making  an 
order  incorporating  a  city  finds  that  the  proposed 
boundaries  are  reasonable,  any  person  who  is  ag- 
grieved thereby  has  his  remedy  by  appeal,  and  the 
incorporation  will  not  be  held  void  because  the 
boundaries  are  improperly  fixed,  in  the  absence  of 
any  showing  that  the  boundaries  so  fixed  include  an 
unreasonable  amount  of  land.  Wardner  v.  Pelkes 
(1902)    8  I.   333,   69  P.   64. 

An  order  for  the  incorporation  of  a  village  is 
appealable  to  the  district  court  by  any  person  ag- 
grieved thereby  or  by  any  taxpayer  within  the  ter- 
ritory affected  by  such  incorporation.  Gardner  v. 
Blaine  Co.    (1909)    15  I.  698,  99   P.  826. 

§  2223.  Board  of  trustees.  The  corporate  powers  and  duties  of 
every  village  shall  be  vested  in  a  board  of  trustees,  to  consist  of  five  mem- 
bers.    ['93,  p.  97,  §  41.] 

Hist.     '93,   p.  97,   §  41,  reenacted  '99,  p.    192,   §  41,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.  §  2223. 


Hist.  '93,  p.  97,  §  40,  reenacted  '99,  p.  192,  §  40, 
reenacted  R.  C.   §  2222. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8680. 

Cited:  Carson  v.  Genesee  (1903)  9  I.  244,  74  P. 
862;  Kessler  v.  Fritchman  (1911)  21  I.  30,  119  P. 
G92;  Swain  v.  Fritchman  (1912)  21  I.  783,  125  P. 
319. 

Liberal  construction:  The  provisions  of  this  sec- 
tion authorizing  the  incorporation  of  a  village  must 
be  liberally  construed.  Ilo  v.  Ramey  (1910)  18  I. 
642,   112  P.   126. 

Incorporation  authorized:  This  section  authorizes 
the  incorporation  of  towns  containing  more  than 
1000  inhabitants.  Wardner  v.  Pelkes  (1902)  8  I. 
S3,    69   P.   64. 

Petition:  An  attempted  incorporation  of  a  town 
is  void  where  the  petition  for  incorporation  fails 
to  describe  the  metes  and  bounds  of  any  tract  of 
land  whatever.     lb. 

Order:  The  fact  that  the  order  of  the  board  of 
commissioners  declaring  a  town  incorporated  fails 
to  designate  the  metes  and  bounds  of  the  town  does 
rot  affect  the  legality  of  the  incorporation,  where 
J'^e  petition  for  incorporation  clearly  designates  said 
boundaries,  and  the  order  refers  to  the  petition  and 
grants  it  without  change  or  modification.  S.  v.  In- 
habitants of  Pocatello   (1891)    3  I.  174,  28  P.  411. 

The  fact  that  the  order  incorporating  a  city  does 
not  state  that  200  or  more  inhabitants  are  legal 
residents  of  the  territory  described  in  the  petition 
does  not  render  the  order  void  where  the  same  uses 
the  \ 'ords  "taxable  inhabitants,"  and  shows  that  a 
sufficient  number  of  taxable  inhabitants  signed  the 
petition.  Wardner  v.  Pelkes  (1902)  8  I.  333,  69 
P.   64. 

Validity  in  general:  Where  a  petition  for  the  in- 
corporation of  a  city  is  signed  by  a  majority  of  the 
taxable  male  inhabitants  and  designates  the  name 
of  the  proposed  city,  and  also  the  metes  and  bounds 


Comp.  leg. 
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§  2224.  Qualifications  of  trustees.  Any  person  may  be  a  trustee 
who  shall  be  a  qualified  elector  of  this  state  and  who  shall  have  been  an  in- 
habitant and  taxpayer  of  the  village  at  the  time  of  his  election,  and  shall 
have  resided  therein  for  three  months  next  preceding  his  election,  and 
every  trustee  so  elected  shall  hold  his  office  for  the  term  of  two  years,  and 
until  his  successor  is  elected  and  qualified.     [R.  C.  §  2224.] 


Hist.  '93,  p.  97,  §  42,  reenacted  '99,  p.  192,  §  42  ; 
am.  '05,  p.  351,  §  1,  modified  by  '05,  p.  385,  §  1 
(R.  C  §  2245)  ;  compiled  and  reenacted  R.  C  § 
2224. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8612. 

Cross  ref.  Prescribed  qualification  of  taxpayer  in 
apparent  conflict  with   Const.  I,   20. 

Cited:  Williams  v.  Caldwell  (1911)  19  I.  514, 
114  P.  519. 


Removal  of  trustee:  In  the  case  of  a  trustee 
moving  from  the  village  the  courts  have  held  that 
after  the  removal  to  a  considerable  distance  which 
will  extend  to  a  considerable  length  of  time,  so  that 
the  duties  of  the  office  will  be  neglected,  and  par- 
ticularly if  there  is  no  intention  on  the  part  of  the 
officer  to  return,  the  office  becomes  vacant  and  may 
be  filled,  but  if  the  removal  is  but  temporary  and 
the  party  intends  to  return,  the  office  does  not  be- 
come vacant.     O.  A.  G.  '09-10,  p.  67. 


§  2225.  Oath  of  office:  Chairman:  Meetings.  Every  trustee  be- 
fore entering  upon  the  duties  of  his  office,  shall  take  an  oath  to  support  the 
constitution  of  the  United  States  and  the  constitution  of  the  state  of  Idaho, 
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and  faithfully  and  impartially  to  discharge  the  duties  of  his  office ;  and 
every  board  of  trustees  shall  assemble  within  20  days  after  their  appoint- 
ment or  election,  and  choose  a  chairman  from  their  number.  The  board 
of  trustees  shall  by  ordinance  fix  the  time  and  place  of  holding  their  stated 
meetings  and  may  be  convened  at  any  time  bv  the  chairman  P93  n  97 
§  48.] 

redacted  R*.   C.  Wit   ^^   '"'   P'   192'   §  43'         ,  £•£*   »«*— Neb.     See  Cobbey's  Ann.   Stat.   vol.   2. 

§  2226.      Quorum:      Adjournments:      Attendance   of   members.      At 

all  meetings  of  the  board  a  majority  of  the  trustees  shall  constitute  a 
quorum  to  do  business;  a  smaller  number  may  adjourn  from  dav  to  day, 
and  may  compel  the  attendance  of  absent  members  in  such  manner  and 
under  such  penalties  as  the  board  of  trustees  by  ordinance  mav  have  pre- 
viously prescribed.     ['93,  p.  97,  §  44.] 

Hist.      '93,  p.  97,   §  44,   reenacted  '99,  p.   192,   §  44,  Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat    vol    2 

reenacted  R.   C.    §  2226.  §  8684. 

§  2227.  Journal  of  proceedings.  The  board  of  trustees  shall  keep  a 
journal  of  their  proceedings,  and  at  the  desire  of  any  member  shall  cause 
the  yeas  and  nays  to  be  taken  and  entered  on  the  journal,  on  any  question 
or  ordinance,  and  the  proceedings  shall  be  public.     ['93,  p.  97,  §  45.] 

Hist.      '93,   p.   97,   §  45,  reenacted  '99,   p.    192,   §  45,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2. 

reenacted  R.  C.  §  2227.  5j  8685. 

§  2228.  Powers  of  trustees.  Such  board  of  trustees  shall  have  power 
to  pass  by-laws  and  ordinances  to  prevent  and  remove  nuisances,  to  pre- 
vent, restrain  and  suppress  bawdy  houses,  gambling  houses  and  other  dis- 
orderly houses,  within  the  limits  of  such  village,  to  restrain  and  prohibit 
gambling;  to  provide  for  licensing  and  regulating  theatrical  and  other 
amusements  within  such  village;  to  establish  night  watches;  to  provide 
pest  houses ;  to  prevent  the  introduction  and  spread  of  contagious  diseases ; 
to  establish  and  regulate  markets;  to  erect  and  repair  bridges;  to  erect, 
repair  and  regulate  wharves,  and  the  rates  of  wharfage ;  to  regulate  the 
landing  of  steamboats,  rafts  and  other  water  crafts ;  to  provide  for  the 
inspection  of  lumber,  building  materials,  and  provisions,  to  be  used  or 
offered  for  sale  in  such  village,  or  to  be  exported  therefrom;  to  require  and 
regulate  the  planting  and  protection  of  shade  trees  in  the  streets,  and  the 
building  of  stairways,  railways,  doorways,  awnings,  hitching  posts  and 
rails,  lamp  posts,  awning  posts,  and  all  other  structures  projecting  upon 
or  over  and  adjoining,  and  other  excavations  through  and  under  the  side- 
walks of  such  village;  and  in  addition  to  the  special  powers  herein  con- 
ferred and  granted,  maintaining  the  peace,  good  government  and  welfare 
of  the  town  or  village,  and  its  trade,  commerce  and  manufactories,  and  to 
enforce  all  ordinances  by  inflicting  penalties  upon  inhabitants  or  other  per- 
sons for  the  violation  thereof,  not  exceeding  $100  for  any  one  offense, 
recoverable  with  costs,  together  with  judgment  of  imprisonment  until  the 
amount  of  said  judgment  and  costs  shall  be  paid.     ['93,  p.  (.)7,  §   16. 1 

Hist.      '93,  p-   97,   §46,  reenacted  '99,   p.   192,   §46,  Abatement   of    nuisances:      While   a    rillage    inivlit 

reenacted   r".    C.   §  2228.  jibate    a    nuisance    within    its    limits,    if    it    wish' 

_           ,          '  '          '     „  ,,    _.     .    „    Gfof    ,rrii    9  abate  a   nuisance  outside  its  boundaries  it   is  i-r<.| ■<•' 

Comp.  leg.— Neb.     See  Cobbey  s  Ann.   Stat.   vol.   2,  ^{    probab,y    M„I.,.HS;1I.V    ,„,.    it    t,,    :i|l„,y    ,„    B   ,.„„,-, 

*  £686.  of  equity.     American  Falls  r.  West   (1914)  Zfl  I    801, 

Cross  ref.     Trustees  have  the  powers  conferred  on         ,  ,2   p.   43, 
county   commissioners   with    respect   to   roads    within 
the   village:      §  893. 

§  2229.      Appointment  of  officers:      Powers  of  police.      Slid)  board 

trustees  shall  appoint  a  clerk,  treasurer  and  attorney.     They  may  also 
point  such  night  watch  and  police  as  may  be  necessary,  who  shall  have 
power  to  arrest  all  offenders  against  the  law  of  the  shit.-,  or  of  the  villai 
by  day  or  by  night,  in  the  same  manner  as  the  sheriff  or  constable,  and  to 
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keep  them  in  the  village  prison  or  other  place,  to  prevent  their  escape,  until 
trial  can  be  had  before  the  proper  officer.     ['01,  p.  133,  §  1.] 

Hist.     '93,  p.  97,   §47,  reenacted  '99,  p.   192,   §47;  Power    to    discharge:      In   the    absence    of    legisla- 

am.    '01,    p.    133,    §  1,   reenacted   R.   C.    §  2229.  tion  indicating  a  contrary  purpose  or  intention,  the 

r>            i           xt  u      o       /-i  uu     .      a          n.             ,    o  authority    granted    a    municipal    corporation    to  vap- 

s  £%?*'  Ieg'_Neb-     See  C°bbey  S  Ann-  Stat  V°L  2'  Point  a  police  officer  whose  term  is  not  fixed  by  law 

8  °"0'-  carries  with  it  the  implied  concurrent  power  to  dis- 

Cross    ref.      Trustees    to    fill    vacancies    in    office:  charge    such    officer.      Conwell    v.    Culdesac     (1907) 

§  321.  13  I.  575,  92  P.  535. 

§  2230.  Compensation  of  officers.  The  trustees  shall  receive  no  com- 
pensation. The  compensation  of  the  other  officers  shall  be  fixed  by  ordi- 
nance.    ['93,  p.  97,  §  48.] 

Hist.     '93,  p.  97,  §  48,  reenacted  '99,  p.    192,  §  48,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.  §  2230.  §  8688. 

§2231.      Publication  of  by-laws:  Election  of  chairman  pro  tern.     The 

chairman  of  such  board  of  trustees  shall  cause  to  be  printed  and  published 
the  by-laws  and  ordinances  of  the  board,  for  the  information  of  the  inhabi- 
tants, and  cause  the  same  to  be  carried  into  effect,  and  in  case  of  the 
absence  of  the  chairman  of  the  board  from  any  meeting  of  the  board  of 
trustees,  such  board  shall  have  power  to  appoint  a  chairman,  pro  tempore, 
who  shall,  for  the  time  being,  exercise  and  have  the  powers,  and  perform 
the  same  duty,  as  the  regular  chairman.     ['93,  p.  97,  §  49.] 

Hist.     '93,   p.  97,   §  49,   reenacted  '99,  p.   192,   §  49,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.   §  2231.  §  8689. 

§  2232.  Village  clerk  as  ex  officio  police  judge.  The  village  clerk 
of  any  village  incorporated  under  the  provisions  of  this  chapter  may,  pro- 
vided that  no  justice  of  the  peace  resides  within  the  limits  of  such  village, 
be  ex  officio  police  judge,  and  shall  have  concurrent  jurisdiction  with  the 
justices  of  the  peace  of  the  precinct  in  which  said  village  may  be  situated, 
and  shall  have  jurisdiction  to  hear,  try  and  determine  all  offenses  against 
the  general  ordinances  of  the  said  village,  and  may  for  that  purpose  issue 
warrants  of  arrest  for  any  alleged  offender,  upon  information  under  oath 
as  in  other  cases ;  and  upon  the  arrest  of  any  alleged  offender  by  the  sheriff 
of  the  county,  the  constable  of  the  precinct  or  the  marshal  of  such  village, 
he  shall  proceed  thereon  in  all  respects  in  the  same  manner  and  with  the 
same  powers  as  against  persons  charged  with  misdemeanor  under  the  gen- 
eral laws  of  the  state,  and  such  justice  of  the  peace,  or  police  magistrate, 
before  whom  such  proceedings  shall  be  had,  and  the  officer  making  the 
arrest,  shall  be  entitled  to  the  same  fees,  to  be  collected  in  the  same  manner 
as  in  cases  of  misdemeanor :  Provided,  however,  That  in  all  proceedings 
under  the  general  ordinances  of  any  village,  all  such  bills  incurred  shall 
be  audited  by  the  board  of  trustees,  and  paid  out  of  the  village  treasury, 
in  the  same  manner  as  other  bills  contracted  by  or  on  behalf  of  such  village 
are  paid.     ['93,  p.  97,  §  52.] 

Hist.     '93,  p.  97,  §  52,  reenacted  '99,  p.   192,  §  52  ; 
am.    '05,   p.   35,   §  1,   reenacted  R.  C    §  2232. 

§  2233.  Manner  of  adopting  village  government.  Whenever  any 
city  of  the  second  class,  containing  more  than  1500  inhabitants,  desires  to 
discontinue  its  organization  as  a  city  and  organize  as  a  village,  and  one- 
fourth  of  the  legal  voters  of  such  city  shall  petition  the  city  council,  the 
council  shall  cause  to  be  published  for  at  least  30  days,  a  notice  stating 
that  the  question  of  adopting  village  government  will  be  submitted  at  the 
next  biennial  city  election.  The  form  of  the  ballot  shall  be :  "For  organi- 
zation as  a  village"  and  "Against  organization  as  a  village" ;  and  at  the 
same  election  the  qualified  voters  shall  also  vote  for  five  trustees  for  the 
village.  If  a  majority  of  the  votes  cast  are  "For  organization  as  a  village," 
then  such  city  shall,  within  60  days  after  such  election,  be  and  become  a 
village,  and  be  governed  under  the  provisions  of  the  law  relating  to  villages, 
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unless  it  shall  at  some  future  biennial  city  election  adopt  a  city  government, 
in  the  manner  provided  herein  for  its  adoption  of  village  government' 
[R.  C.  §  2233.] 

"'i*-     '93»  !>■  97'lp't,ree/nacted  *99,  p.    192,    §53,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

modified  by  '05,  p.  385,   §  1    (R.  C.  §  2245),  compiled        *  8H93. 
and   reenacted   R.   C.    §  2233. 

§  2234.  When  trustees  assume  office.  If  village  government  shall 
have  been  adopted  as  aforesaid,  the  board  of  trustees  shall,  at  the  expira- 
tion of  60  days  from  said  election,  enter  upon  the  duties  of  their  offices ;  and 
all  books,  papers,  records,  money  and  property  of  such  city  shall  be  deliv- 
ered over  to  the  board  of  trustees,  and  the  authority  of  the  city  council  and 
all  city  officers  shall  cease  from  and  after  the  taking  effect  of  village  gov- 
ernment in  such  city.     ['93,  p.  97,  §  54.] 

Hist.     '93,   p.   97,   §  54,  reenarted  '99,   p.   192.   §  54,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2 

reenacted  R.   C.    §  2234.  §  8694. 

§2235.      City  ordinances  to  remain  effective :    City  indebtedness.     All 

ordinances  of  the  city  shall  remain  and  be  in  full  force  in  the  village,  until 
amended  or  repealed  by  the  board  of  trustees,  and  the  board  shall  provide 
for  the  payment  of  the  city  indebtedness  and  levy  necessary  taxes  thereof, 
as  if  the  same  had  been  incurred  by  the  village.     ['93,  p.  97,  §  55.] 

Hist.     '93,   p.  97,   §  55,   reenacted  '99,   p.   192,   §  55,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2. 

reenacted   R.    C.    §  2235.  §  8695. 

CHAPTER  151. 

DISINCORPORATION  OF  VILLAGES. 

151:1.  Petition  for  disincorporation.  A  village  existing  under  the 
laws  of  this  state  may  disincorporate  after  proceedings  had  as  required  by 
this  chapter.  The  council,  the  board  of  trustees,  or  other  legislative  body 
of  such  corporation  shall,  upon  receiving  a  petition  therefor,  signed  by  not 
less  than  half  of  the  qualified  electors  thereof,  as  shown  by  the  vote  cast 
at  the  last  municipal  election  held  therein,  submit  to  the  electors  of  such 
corporation  the  question  whether  such  municipal  corporation  shall  disin- 
corporate.    ['09,  p.  179,  H.  B.  86,  part  of  §  1.] 

Hist.      '09,   p.    179,   H.    B.   86,   part  of  §  1. 

151:2.  Election  to  determine  question.  Such  question  shall  be  sub- 
mitted at  a  special  election  to  be  held  for  that  purpose,  and  such  legislative 
body  shall  give  notice  thereof  by  publication  in  a  newspaper  printed  or 
published  in  such  corporation,  or  if  there  is  no  newspaper  published  in 
such  corporation,  then  in  some  newspaper  published  in  the  county  in  which 
said  corporation  is  situated,  for  a  period  of  four  weeks  prior  to  such  elec- 
tion. Such  notice  shall  state  that  the  question  of  disincorporating  the  said 
corporation  shall  be  submitted  to  the  legal  voters  of  the  same  at  the  time 
appoined  for  such  election,  and  the  electors  shall  be  invited  thereby  to  vote 
upon  such  proposition  by  placing  upon  their  ballots  the  cross  as  provided 
by  law,  after  the  words,  "For  disincorporation"  or  "Against  disincorpora- 
tion." Such  legislative  body  shall  also  designate  in  such  notice  the  place 
or  places  at  which  the  polls  will  be  open  in  said  municipal  corporation  ;  and 
shall  also  appoint  and  designate  in  such  notice  the  names  of  the  officers  of 
election.     ['09,  p.  179,  H.  B.  86,  part  of  §  1.] 

Hist.      '09,   p.    179,   H.    B.   86,   part  of  §  1. 

151:3.  Canvass  of  vote.  The  vote  at  such  election  shall  be  taken, 
canvassed  and  returned  in  the  same  manner  as  in  other  municipal  elections. 
Such  legislative  body  shall  meet  on  the  Monday  next  succeeding  the  day  of 
such  election  and  proceed  to  canvass  the  votes  cast  thereat.  ['09,  p.  L80, 
H.  B.  86,  part  of  §  1.] 

Hist.     '09,  p.   180,   H.   B.   86,   part  of   §  1. 
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151 :4.  Effect  of  negative  vote.  If  it  is  found  by  the  canvass  of  said 
votes  that  less  than  two-thirds  of  the  votes  cast  were  in  favor  of  disincor- 
poration,  such  legislative  body  shall  declare  the  petition  for  disincorpora- 
tion  denied,  in  which  case  no  other  election  shall  be  held  on  the  question  of 
disincorporating  the  corporation  involved  in  said  petition  and  vote  until 
after  the  expiration  of  two  years  from  the  date  of  the  election  so  had. 
['09,  p.  180,  H.  B.  86,  part  of  §  1.] 

Hist.     '09,   p.   180,  H.   B.   86,   part  of   §  1. 

151:5.  Proceedings  upon  affirmative  vote:  Order  of  disincorpora- 
tion.  In  case  it  shall  appear  from  said  canvass  that  two-thirds  of  all  the 
votes  cast  were  in  favor  of  disincorporation,  said  legislative  body  shall, 
under  their  hands,  make  and  file  in  their  office,  and  cause  to  be  entered 
upon  their  record  of  proceedings,  an  order  that  the  petition  for  such  dis- 
incorporation be  granted,  and  declaring  that  said  corporation  be  disincor- 
porated; said  order  to  take  effect  at  the  time  hereinafter  provided.  ['09, 
p.  180,  H.  B.  86,  part  of  §  1.] 

Hist.     '09,   p.   180,   H.   B.   86,   part  of   §  1. 

151:6.      Transmission   of  election   returns   to   county  commissioners. 

Said  legislative  body  shall,  in  case  said  corporation  is  so  disincorporated 
forthwith  cause  their  clerk,  or  other  officer  performing  the  duties  of  clerk, 
by  an  order  entered  in  their  minutes  to  make  and  transmit  to  the  clerk  of 
the  board  of  county  commissioners  of  the  county  in  which  the  corporation 
is  situated,  a  certified  copy  and  abstract  of  notice  of  election  hereinbefore 
provided  for,  the  whole  number  of  electors  voting  against  said  disincor- 
poration. Thirty  days  from  and  after  the  holding  of  the  election,  in  case 
the  two-thirds  of  the  said  votes  were  cast  in  favor  of  said  disincorporation, 
said  municipal  corporation  shall  be  forever  disincorporated.  ['09,  p.  180, 
H.  B.  86,  part  of  §  1.] 

Hist.     '09.   p.   180,   H.   B.   86,   part  of   §  1. 

151 :7.  Determination  of  indebtedness:  Transmission  of  money  and 
nnancail  data.  Said  legislative  body  shall  forthwith,  after  ascertaining 
by  said  canvass  that  said  disincorporation  has  been  carried,  determine  the 
amount  of  the  indebtedness  of  said  municipal  corporation,  the  amount  of 
money  in  the  treasury  thereof,  and  the  amount  of  any  tax  levy  made  by 
said  corporation,  and  within  30  days  from  the  date  of  said  election  shall 
transmit  a  certified  statement  of  said  amount  to  the  board  of  county  com- 
missioners of  the  county  in  which  said  municipal  corporation  is  situated ; 
and  the  treasurer  of  said  corporation  shall,  before  the  expiration  of  said 
30  days,  turn  over  to  the  treasurer  of  said  county  all  moneys  of  said 
municipal  corporation  in  his  possession,  and  said  county  treasurer  shall 
place  said  money  in  a  special  fund,  to  be  drawn  upon  as  hereinafter  pro- 
vided for.     ['09,  p.  180,  H.  B.  86,  part  of  §  1.] 

Hist.     '09,   p.   180,  H.   B.   86,   part  of   §  1. 

151:8.  Disposition  of  records.  Upon  the  disincorporation  of  said 
municipal  corporation,  every  public  officer  of  said  corporation  shall  imme- 
diately turn  over  to  the  board  of  county  commissioners  of  the  county  in 
which  said  corporation  is  situated,  all  public  property  of  every  nature  and 
description  in  their  possession :  Provided,  however,  That  all  court  records 
of  the  police  court,  if  such  there  be  in  said  corporation,  shall  be  retained  by 
said  police  judge  as  justice  of  the  peace  of  said  precinct  in  which  said  cor- 
poration is  situated,  and  as  such  justice  of  the  peace  he  shall  have  authority 
to  execute  and  complete  all  unfinished  business  standing  on  the  same. 
['09,  p.  181,  H.  B.  86,  part  of  §  1.] 

Hist.      '09,    p.    181,    H.   B.    86,   part  of   §  1. 

982 


i 


DISINCORPORATION  OF  VILLAGES  151  :18 

u  \51  '9i  nP1ayment  °f  viUa^e  indebtedness.  Nothing  contained  in  this 
chapter  shall  be  held  to  relieve  said  municipal  corporation,  or  the  territory 
included  m  it,  from  any  liability  for  any  debt  contracted  bv  such  municipal 
corporation  prior  to  its  disincorporation.  All  warrants  for  said  indebted- 
ness shall  be  drawn  by  the  board  of  county  commissioners  of  the  county  in 
which  said  municipal  corporation  is  situated,  on  the  fund  herein  above 
provided  for  in  the  county  treasury.     ['09,  p.  181,  H.  B.  86.  part  of  §  1.1 

Hist.      '09,   p.    181,   H.   B.    86,  part  of   §  1. 

151:10.      Collection  and  disposition  of  current  tax  levies.      If,  at  any 

time  of  such  disincorporation,  a  tax  shall  have  been  levied  by  said  municipal 
corporation,  and  remains  uncollected,  it  shall  be  the  duty  of  the  tax  col- 
lector of  the  county  in  which  said  municipal  corporation  is  situated  to 
collect  said  tax  when  due  and  pay  the  same  into  the  county  treasury.  All 
property  upon  which  any  municipal  tax  has  been  levied  and  the  same  has 
become  delinquent,  either  before  or  after  the  date  of  such  incorporation, 
and  all  property  sold  for  any  tax  levy  by  said  municipal  corporation  may 
be  redeemed  by  any  party  interested,  by  the  payment  to  the  county  treas- 
urer upon  the  estimates  of  the  auditor,  of  the  money  that  would  have  been 
necessary  to  redeem  said  property,  had  such  village  not  disincorporated. 
All  moneys  paid  into  the  county  treasury  under  the  provisions  of  this 
chapter  shall  be  placed  to  the  credit  of  the  special  fund  hereinbefore  pro- 
vided for.     ['09,  p.  181,  H.  B.  86,  part  of  §  1.] 

Hist.     '09,  p.   181,   H.  B.   86,  part  of   §  1. 

151 :11.  Subsequent  tax  levies  authorized.  If,  at  am^  time  after  the 
disincorporation  of  said  municipal  corporation,  it  shall  be  found  that  there 
is  not  sufficient  money  in  the  treasury  to  the  credit  of  the  fund  herein  above 
provided  for,  with  which  to  pay  any  indebtedness  of  said  municipal  cor- 
poration, the  board  of  county  commissioners  of  said  county  shall  have  the 
power,  and  it  shall  be  their  duty  to  levy,  and  there  shall  be  collected  from 
the  territory  formerly  included  within  said  municipal  corporation  a  tax 
or  taxes  sufficient  in  amount  to  pay  the  said  indebtedness  of  said  municipal 
corporation,  as  the  same  shall  become  due;  such  tax  or  taxes,  assessments 
and  collections  shall  be  made  in  the  same  manner  and  at  the  same  time  thai 
other  taxes  of  said  county  are  levied  and  collected  and  shall  be  an  additional 
tax  upon  the  property  included  within  said  territory  for  the  payment  of 
said  debts.     ['09,  p.  181,  H.  B.  86,  part  of  §  1.] 

Hist.      '09,   p.   181,   H.   B.    86,  p'art  of   §  1. 

151 :12.  Disposition  of  surplus  funds.  If,  after  payment  of  i  he  debt  9 
of  said  municipal  corporation,  there  shall  remain  any  surplus  in  the  hands 
of  said  county  treasurer  to  the  credit  of  the  fund  hereinbefore  mentioned 
the  money  so  remaining  shall  be  transferred  to  the  school  fund  of  the  dis- 
trict or  districts  covered  by  said  municipal  corporation.  ['00,  p.  182,  II.  B. 
86,  part  of  §  1.] 

Hist.      '09,   p.    182,   H.   B.   86,  part  of    §  1. 

151:13.      County     commissioners     to     ascertain     indebtedness.       The 

board  of  county  commissioners  of  the  county  in  which  any  municipal  cor- 
poration has  been  disincorporated,  shall  have  the  power,  and  M  shall  be 
their  duty,  if  the  board  of  trustees  or  other  legislative  body  of  such  cor 
poration  shall  fail  or  refuse  to  return  to  said  board  of  county  commission- 
ers the  statement  of  said  amounts  as  hereinbefore  in  this  chapter  provided. 
to  ascertain  the  indebtedness  of  said  municipal  corporation  at  the  time  oi 
the  disincorporation,  and  the  amount  of  money  in  the  treasury  and  the 
amount  due  it  at  the  same  time.     ['09,  p.  182,  II.  B.  86,  part  of  j  2.] 

Hist.      "09,   p.    182,    H.   B.   86,  part  of   S  2. 
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151:14.  County  commissioners  vested  with  power  to  close  village 
affairs.  Said  board  of  county  commissioners  shall  make  provisions  for 
the  collection  of  the  amounts  due  to  said  municipal  corporation  and  for  the 
closing  up  of  its  affairs,  and  any  act  or  acts  necessary  for  such  purpose 
and  not  otherwise  provided  for,  shall,  upon  the  order  of  said  board  of 
county  commissioners  directing  the  same,  be  as  fully  done  and  performed 
by  the  officer  or  officers  performing  similar  duties  for  the  said  county  and 
with  as  full  effect  as  if  the  same  had  been  performed  by  the  proper  officer 
of  said  municipal  corporation,  before  disincorporation,  and  said  county 
shall  succeed  to  and  possess  all  rights  of  said  municipal  corporation  in  and 
to  said  indebtedness,  and  shall  have  power  to  sue  for  or  otherwise  collect 
any  such  debts,  in  the  name  of  the  countv.  ['09,  p.  182,  H.  B.  86,  part 
of  §  2.] 

Hist.      '09,   p.    182,   H.   B.   86,   part  of   §  2. 

151:15.  Payment  of  costs.  All  costs  and  expenses  of  ascertaining 
the  facts  hereinbefore  mentioned  and  all  other  costs  and  expenses  incurred 
by  the  board  of  county  commissioners  in  the  execution  of  the  powers  and 
duties  of  said  board  of  county  commissioners,  provided  for  in  this  act,  shall 
be  paid  out  of  the  special  fund  in  said  county  treasury  hereinbefore  in  this 
chapter  provided  for.     ['09,  p.  182,  H.  B.  86,  part  of  §  2.] 

Hist.      '09,   p.    182,   H.   B.   86,    part  of   §  2. 


CHAPTER  152. 
GENERAL  POWERS  OF  MUNICIPAL  CORPORATIONS. 

Note:  Although  limited  by  its  wording  to  cities  of  the  second  class  and  villages,  the  provi- 
sions of  this  chapter  have  been  extended  to  cities  of  the  first  class,  148:1,  24;  hence  it  has  been 
thought  proper  to  substitute  the  general  term  "municipal  corporation"  or  "municipality"  in 
place  of  "cities  of  the  second  class  and  villages." 

Cross  ref.  Powers  of  cities  of  the  first  class:  148:24  et  seq.  Powers  of  cities  of  the  second 
class:     §2182.     Powers  of  villages :     §2228. 

ARTICLE   1. 
CORPORATE  POWERS. 

152:1.  Corporate  Powers.  Municipal  corporations  governed  by  this 
title  shall  be  bodies  corporate  and  politic,  and  may  sue  and  be  sued;  con- 
tract and  be  contracted  with ;  acquire,  hold  and  convey  property,  real  and 
personal ;  have  a  common  seal,  which  they  may  change  and  alter  at  pleas- 
ure ;  and  exercise  such  other  powers  as  may  be  confe'rred  by  law :  Provided, 
That  real  property  shall  be  conveyed  in  the  manner  prescribed  in  this 
chapter. 

ers  as  the  state  confers  upon  it,  and  only  such 
rights  can  be  exercised  by  them  as  are  clearly  con- 
ferred by  the  state  or  are  necessarily  implied  ;  any 
ambiguity  or  doubt  must  be  resolved  in  favor  of  the 
granting  power,  and  regard  must  also  be  had  to 
the  constitutional  provisions  to  secure  the  liberty 
and  protect  the  rights  of  citizens.  S.  v.  Frederic 
(1916)   28  I.  709,  155  P.  977. 

Where  power  or  authority  is  given  to  municipali- 
ties it  carries  with  it  by  implication  the  doing  of 
those  things  necessary  to  make  such  things  effective 
and  complete,  and  a  discretion  as  to  the  manner 
in  which  the  power  is  to  be  carried  out,  if  not  spe- 
cifically provided.  Veatch  v.  Gibson,  29  I.  609, 
160  P.   1112. 

Right  to  sue:  A  village  is  a  corporate  entity, 
with  the  right  to  sue  in  a  proper  court.  While  a 
village  itself  might  abate  a  nuisance  within  its  lim- 
its, in  order  to  abate  a  public  nuisance  outside  its 
boundaries  it  is  probably  necessary,  and  undoubt- 
edly proper,  for  it  to  apply  to  a  court  of  equity  for 
aid  in  protecting  it  from  such  harmful  influence. 
American  Falls  v.  West  (1914)   26  I.  301,  142  P.  42. 


Hist.  '93,  p.  97,  §  56,  reenacted  '99,  p.  192.  §  56, 
reenacted  R.  C.  §  2236  ;  am.  '13,  c.  45,  part  of  §  1, 
p.  151,  reenacted  '15,  c.  106,  part  of  §  1,  p.  247  ; 
compiled ;  "municipal  corporation"  substituted  for 
"cities  of  the  second  class  and  villages"  ;  "exercise" 
inserted  preceding  "such  other  powers"  ;  general 
proviso  substituted  for  specific  provisions  now  em- 
bodied in  152:3-10. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8696. 

Cross  ref.  May  contract  indebtedness  and  own 
property  for  school,  water,  sanitary  and  illuminat- 
ing purposes:  Const.  XII,  2.  Shall  not  become 
stockholders  in  corporations:  Const.  XII,  4.  May 
establish    libraries:      38:291. 

Cited:  Carson  v.  Genesee  (1903)  9  I.  244,  74 
P.    862. 

Construction  of  powers:  Where  a  statutory  power 
of  a  municipality  is  ambiguous,  the  courts  lean 
strongly  toward  the  doctrine  of  permitting  mu- 
ricipalities  to  control  their  own  local  affairs.  Hodges 
v.  Tucker  (1914)    25  I.   563,   138  P.   1139. 

A  municipal  corporation  possesses  only  such  pow- 
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152:2.  Rights  of  preexisting  corporations  preserved.  All  rights 
and  privileges  which  have  accrued  to  any  city,  town  or  village  held  by  any 
officer  of  such  corporation,  under  or  by  virtue  of  any  act  of  the  legislature 
of  the  territory  or  state  of  Idaho,  or  any  act  of  congress  of  the  United 
States,  before  the  taking  effect  of  this  title,  are  hereby  preserved  to  such 
cities,  towns  or  villages,  and  all  its  said  trusts,  rights  and  privileges  shall 
be  transmitted  to  and  be  vested  in  such  latter  corporation,  and  all  actions 
heretofore  commenced  by  or  against  any  city  or  town  which  shall  be  or 
become  a  city  or  village  under  the  provisions  of  this  title,  shall  be  in  no 
manner  affected  by  this  title,  but  all  such  actions  shall  be  continued  to  final 
judgment  and  satisfaction  as  if  this  title  had  not  been  passed.  ['93,  p.  97, 
§58.] 

Hist.     '93,   p.  97,    §  58,  reenacted  '99,  p.   192,   §  58,  Comp.  leg.— -Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenaeted  R.  C.   §  2237.  §  8698. 

ARTICLE  2. 
SALE  OF  REAL  ESTATE. 

152:3.  Sales  and  exchanges  subject  to  approval  of  electors.  Real 
property  belonging  to  a  municipal  corporation  shall  not  be  conveyed  or 
exchanged  except  by  ordinance  duly  passed  by  the  city  council  or  board 
of  trustees  when  so  authorized  by  a  majority  vote  of  the  qualified  electors 
residing  in  such  municipal  corporation,  to  be  cast  at  a  special  election  to 
be  called  by  said  ordinance  and  held  as  herein  provided.  Real  property 
may  be  exchanged  hereunder  for  other  property,  or  sold  for  cash,  if  the 
consideration  received  by  such  cities  or  villages  shall  be  deemed  adequate 
by,  and  said  exchange  or  sale  be  authorized  by,  the  majority  vote  of  the 
electors  as  herein  provided. 


Hist.      '13,    c.    45,    parts   of    §  1,   p.    151,   reenacted 
'15,  c.    106,  parts  of   §  1,  p.  247  ;  compiled. 


152:4.  Sale  ordinance  providing  for  election.  The  ordinance  to  be 
passed  calling  such  special  election  and  the  notices  to  be  published  and 
posted  concerning  the  same  must  specifically  describe  the  property  pro- 
posed to  be  conveyed,  or  received  in  exchange.  ['15,  c.  106,  part  of  §  1, 
p.  247.] 

Hist.  '13,  c.  45,  part  of  §  1,  p.  151;  am.  '15,  c. 
106,  part  of  §  1,  p.  247. 

152:5.  Notice  of  election.  The  election  to  be  called  by  said  ordi- 
nance shall  be  held  only  after  notice  thereof  has  been  published  in  a  news- 
paper published  and  having  general  circulation  therein  for  at  least  10  d.'i 
and  after  due  notice  of  such  special  election  has  also  been  posted  in  three 
of  the  most  public  places  in  such  cities  or  villages,  at  least  10  days  before 
such  special  election,  by  the  clerk  thereof;  and  if  no  newspaper  be  pub- 
lished in  such  cities  or  villages,  then  such  notice  shall  be  published  in  the 
newspaper  published  nearest  the  same  having  a  general  circulation  therein. 

Hist.  '13,  c.  45,  part  of  §  1,  p.  151  ;  am.  '15,  c. 
106,   part  of   §  1,   p.    247  ;  compiled. 

152:6.      Registration.      No  special  registration  of  the  electo  id- 

ing  in  such  municipal  corporation  who  are  entitled  to  vote  at  such  special 
election  need  be  had,  but  all  qualified  electors  to  be  (Mil  it  led  to  vote  al  such 
special  election  shall  have  resided  in  such  municipal  corporation  for  at 
least  90  days  prior  to  the  day  of  such  election. 

Hist.  '13,  c.  45,  part  cf  §  1,  P.  151,  reenacted 
'15,  c.  106,  part  of  §  1,  p.  247;  "cities  and  villages' 
changed  to  "municipal  corporation." 

152-7  Conduct  of  election.  Said  special  election  shall  be  conduct. -.1 
in  all  respects  as  provided  by  law  governing  the  holding  of   regular  el< 
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tions  in  such  municipal  corporations  for  the  election  of  officers,  except  as 
herein  otherwise  provided. 

Hist.  '13,  c.  45,  part  of  §  1,  p.  151,  reenacted 
'15,  c.  106,  part  of  §  1,  p.  247;  "cities  and  villages" 
changed  to  "municipal   corporation."  v 

152:8.  Conveyance:  Disposition  of  proceeds.  If  a  majority  of  the 
qualified  electors  vote  in  favor  of  authorizing  the  city  council  or  board  of 
trustees  to  convey  or  exchange  real  property,  then  such  city  council  or 
board  of  trustees  shall  convey  or  exchange  the  same  by  good  and  sufficient 
conveyance.  The  proceeds  received  from  the  sale  or  exchange  of  such 
property  shall  not  be  used  for  any  other  purpose  except  to  pay  the  indebt- 
edness existing  against  such  cities  or  villages,  or  for  needed  public  im- 
provements or  purposes. 

Hist.  '13  c.  45,  part  of  §  1,  p.  151,  reenacted 
'15,  c.  106,  part  of  §  1,  p.  247;  compiled. 

152:9.  Excepted  sales.  The  foregoing  provisions  of  this  article 
shall  not  apply  to  the  vacation  or  discontinuance  of  streets,  highways, 
avenues,  alleys  or  lands  annulled,  vacated  or  discontinued  under  section 
51  of  this  chapter,  nor  to  the  disposal  of  land  acquired  as  provided  in  the 
following  section. 

Hist.  '13,  c.  45,  part  of  §  1,  p.  151;  am.  '15,  c. 
106,  part  of  §  1,  p.  247  ;  compiled. 

152:10.  Disposal  of  land  acquired  by  foreclosure.  Whenever  a  mu- 
nicipal corporation  shall  have  acquired  title  as  the  result  of  a  foreclosure 
of  any  tax  or  improvement  lien,  or  where  a  deed  has  been  made  and  exe- 
cuted by  the  owner  to  the  municipality  in  consideration  of  such 
tax  or  improvement  lien,  to  any  lot,  piece  or  parcel  of  real  property,  not 
exceeding  in  value  the  sum  of  $500  as  shown  by  the  last  assessment  roll 
of  such  property,  the  mayor  and  council  of  such  municipality  may 
have  authority  to  dispose  of  the  same  without  securing  authority  therefor 
at  a  special  election  to  be  held  as  in  this  article  provided.  Such  property 
must  be  disposed  at  public  auction  to  the  highest  bidder ;  any  sale  of  such 
property  under  this  provision  must  be  advertised  at  least  once  a  week  for 
at  least  two  weeks  in  some  newspaper  printed  or  of  general  circulation  in 
such  municipality.  Should,  at  the  time  of  the  sale,  the  property 
bring  more  than  is  assessed  against  the  same,  together  with  costs  and 
expenses,  then  such  excess  shall  be  paid  to  the  owner,  if  his  address  is 
known,  otherwise,  to  be  turned  over  to  the  trustees  of  the  school  district 
in  which  the  property  is  located  and  shall  become  a  part  of  the  school  fund. 

Hist.  '15,  c.  106,  part  of  §  1,  p.  247  ;  "city,  town 
or  village"  changed  to  "municipal  corporation"  or 
"municipality." 

ARTICLE  3. 
LEGISLATIVE  POWERS. 

152:11.  Legislative  powers  generally.  In  addition  to  the  powers 
hereinbefore  granted  under  the  provisions  of  this  chapter,  any  municipal 
corporation  may,  by  ordinance  or  by-law,  exercise  the  powers  prescribed 
in  the  following  sections,  11  to  45,  inclusive. 

Hist.     '15,   c.   97,   SI,   P.   221;   rewritten  to  clarify  '97,   p.   34,   §69,  reenacted  '99,  p.  192,  §73;  am.   '01, 

meaning.  p.    90,    §  1  ;    am.    '03,    p.    411,    §  1  ;    am.    '05,    p.    113, 

This   section    and   those   following    were   originally  §  1:  am.  '07,  p.  509,  §  1;  am.  R.  C.   §  2238;  am.  '11, 

one    section.      It    was    so    frequently    amended    that  ?.    81,    p.    266;    am.     15,    c.    97,    §1,    p.    221.      In   the 

the  legislature  split  it  up  in  '15.     The  history  of  the  historical    references    to    the    sections    following    no 

combined    section    is    as    follows:      '93,    p.    97,    §69;  attempt  is  made  to  trace  the   source  prior  to  R.   C. 

152:12.  Tax  levy  for  general  purposes.  Levy  taxes  for  general 
revenue  purposes  not  to  exceed  15  mills  on  the  dollar  in  any  one  year  on 
all  property  within  the  limits  of  the  municipal  corporation,  taxable  ac- 
cording to  the  laws  of  the  state  of  Idaho,  the  valuation  of  such  property 
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to  be  ascertained  from  the  books  or 
of  the  proper  county. 

Hist.  R.  C.  §2238,  subd.  first;  am.  '11.  c.  81,  p. 
266,  subd.  first ;  am.  and  enacted  as  R.  C.  §  2238a 
by  '15,  c.  97,  §  2,  subd.  2238a  ;  "the  municipal  cov- 
poration"  for  "said  city  or  village." 

Cross  ref.     Similar  provision:      §2265. 

Amends  £2265:  This  section  as  am.  in  '11  amend- 
ed §  2265  by  implication.  Standrod  v.  Case  (1913) 
24   I.   365,    133  P.   651. 


Cited:      (In  brief  of  counsel)    McGilvery  v.   Lewis- 
ton    (1907)    13  I.   338. 


assessment  rolls  of  the  tax  collector 

Property  road  tav:     Levy  of  taxes:     The  power  of 
towns  and  villages  to  levy  a  tax  for  general  revenue 
purposes  does  not  authorize  them  to  levy  a  property 
road    tax.      Genesee    v.    Latah    Co.    (1894)    4    I. 
36  P.   701. 

Double  taxation:  This  section,  considered  in  con- 
nection with  S  882,  does  not  provide  for  doable 
taxation.  Hettinger  v.  Good  Road  Dist.  (1911)  19 
I.   313,   113  P.  721. 

152:13.      Tax  levy  for  special  purposes.     Levy  any  other  or  special 
tax  assessment  authorized  by  law.     ['15,  c.  97,  §  2,  subd.  2238b,  p.  222.] 

Hist.  R.  C.  §2238,  subd.  second;  am.  '11,  c.  81, 
p.  266,  subd.  second  ;  am.  and  enacted  as  R.  C. 
§  2238b  by  '15,   c.   97,    §  2,   p.   222. 

152:14.  Improvement  of  streets:  General  levy.  Establish,  lay  out, 
alter,  open  any  streets  or  alleys,  and  improve,  repair,  light,  grade  or 
sprinkle,  drain  the  same  and  remove  any  and  all  obstructions  therefrom, 
establish  grades  and  construct  bridges,  crosswalks,  culverts  and  sewers 
thereon  and  repair  and  maintain  the  same;  cause  to  be  planted,  set  out 
and  cultivated  shade  trees  along  the  lines  thereof  or  therein ;  and  defray 
the  costs  and  expenses  of  the  same  out  of  the  general  fund  of  such  city  or 
village,  not  exceeding  2  mills  of  the  levy  for  general  purposes,  or  defray 
the  costs  and  expenses  of  the  same  by  a  special  assessment  in  accordance 
with  the  provisions  of  sections  16  and  71  to  100,  inclusive,  of  this  chapter. 
['15,  c.  97,  §  2,  subd.  2238c,  p.  222.] 


Hist.      R.   C    §2238,    subd.   third;   am.    '11,   c.   81, 

p.    266,    subd.    third;    am.    and    enacted    as    R.    C    § 
2238c  by   '15,  c.  97,   §  2,  p.  222. 

Cross  ref.  Other  provisions  relating  to  supervi- 
sion of  streets:  152:15,  16,  32,  34-6,  48-51.  Every 
municipality  a  road  district:     §  893. 

Cited:  Shoshone  Highway  Dist.  v.  Anderson 
(1912)  22  I.  109,  125  P.  219;  Kellogg  v.  McRae 
(1914)  26  I.  73,  141  P.  86  ;  McEwan  v.  Coeur  d'Alene 
(1.913)    23  I.  746,  769,  132  P.   308. 

Construed:  These  sections  clearly  confer  full 
power  and  authority  upon  the  mayor  and  common 
council  of  all  cities  within  the  state  to  enact  ordi- 
nances providing  for  the  paving  and  improvement 
of  streets  and  the  building  of  storm  sewers  and 
drains  and  for  the  construction  of  sidewalks.  Byrns 
v.   Moscow    (191-/    21   I.   398,   121  P.   1034. 

Jurisdiction  exclusive:  The  right  of  towns  and 
villages  to  repair  highways,  streets  and  alleys  is  ex- 
clusive, and  the  county  commissioners  can  not  au- 
thorize a  road  overseer  to  go  within  the  limits  of 
any  organized  town  or  village  to  repair,  or  inter- 
fere with,  its  streets  or  alleys.  Genesee  v.  Latah 
Co.    (1894)    4  I.   141,  36  P.   701. 

Discretionary  power:  A  municipality  is  vested 
with  a  certain  discretion  in  respect  to  grading  and 
preparing  the  full  width  of  a  street  so  as  to  render 
the  same  fit  for  travel.  Smith  v.  Rexburg  (1913) 
24   1.    176,   132   P.   1153,   Ann.   Cas.    1915B  276. 

Bridges:  Under  existing  statutes  the  city  council 
or  village  trustees  of  incorporated  cities  and  towns 
have  exclusive  control  of  the  streets  and  highways 
within  their  corporate  limits,  which  includes  full 
i-ower  to  construct  bridges  and  maintain  the  same. 
Kellogg  v.  McRae   (1914)    26   I.  73,   141  P.  86. 

Irrigation  ditches:  In  exercising  its  right  to  grade 
its  streets  the  city  may,  if  necessary,  remove  ditches 
and  require  their  reconstruction  by  pipe  lines  laid 
beneath  the  surface  by  the  company  possessing  the 
franchise  and  easement  for  such  ditches.  Nampa  v. 
Nampa  etc.  Irr.  Dist.  (1911)  19  I.  779,  115  P.  979, 
appeal  dis.  238  U.  S.  643,  59  L.  ed.  1502,  3o  S.  C.  R. 

'  This  section,  as  well  as  §  2315,  gives  cities  power 
to  destroy  an  irrigation  ditch  where  necessary  in 
the   reconstruction   of   roadbeds  and  grades.     lb. 

The  power  conferred  upon  irrigation  districts  to 
enter  the  streets  and  alleys  of  municipalities  does 
not  repeal  or  interfere  with  the  power  of  such  mu- 
nicipalities   to   exercise    control    of   their    streets    and 


alleys  and  to  regulate  the  manner  of  their  use.  and 
to  direct  the  manner  in  which  such  irrigation  dis- 
trict shall  construct  and  maintain  its  ditches,  canals 
and  laterals  within  such  municipality.  Nampa  v. 
N.  &  M.  Irr.  Dist.  (1913)  23  I.  422,  131  P.  8;  app. 
dis.  59  l..  ed.   1502. 

Sewers:  Cities  and  villages  have  power  to  con- 
struct all  of  the  necessary  and  incidental  works  for 
a  complete  sewerage  system.  Veatch  v.  Gibson 
(1916)    29   I.   609,    160    P.    1112. 

City  may  follow  procedure  herein  or  c.  160  in  the 
construction  of  sewerage  system.     lb. 

Liability  for  negligence:  Cities  and  villages  in- 
corporated under  the  general  laws  of  the  state 
liable  in  damages  for  a  negligent  discharge  of  the 
duty  of  keeping  streets  and  alleys  in  a  reasonably 
safe  condition  for  use  by  travelers  in  the  usual 
modes.  Miller  v.  Mullan  (1909)  17  I.  28.  33,  104  P. 
660.   19  Ann.  Cas.   1107. 

If  abutting  property  is  injured  by  a  city,  while  it 
is  lawfully  exercising  its  power  in  uradintf  Btr< 
and  in  reconstructing  the  roadbed,  the  city  Is  n(,t 
answerable  in  damages,  in  the  absence  of 
expressly  imposing  such  liability.  Nampa  v.  Nampa 
etc.  Irr.  Dist.  (1.911)  19  I.  779,  LIS  P.  979;  app.  dis. 
2S8    (J.  S.   643,  59   L.  ed.   L602,   85  S.  C.   R.   61 

City  officials  must  understand  that  if  they  neglecj 
to   keep   the   streets   and   alleys   in  pair   and 

injury     results     from     such     negligence,     ,!"'     citj 
liable  fur  the  damages,  and  the  officer  who 
his  dutv   in    making    proper   inspection   of   th« 
and   sidewalks,    by    reason    whereof    personal    In 
results,  is  liable  to  the  city.   P<  wet  Boiss  (1912) 

286,  293,   125  P.   194. 

City  council   must  keep  I 

of  a   city  open,   In    repair  and   t>.  e    f  rora    i 
and  may  require   personi   to 
ments  on   the   same   si    th<  i    of   such 

and  are  liable  In  damages  for  Injui 
the   neglecl   of  such  duty,  as  to  obstruction 
aDOVe    the    streets,    etc.      Balllie    v.    Wall;..  • 
24    i.   701  M- 

It    is    not    n< 

iiy  for  damages,   thai   it  have  notii 

'1  he   city   is   charged   with   the  dul  i 

Idewalka  I 

lb. 
Incorporated    cities   an. I    villa.  • 

negligence   In    maintainin 
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152:15  MUNICIPAL  CORPORATIONS 

Road   levy:      The    levy   authorized   under   this   sec-  which  is  apportioned  to  the  city.     Hettinger  v.  Good 

tion   to  be  made  by  the  municipality  is  in   addition  Road   Dist.    (1911)    19   I.   313,    113   P.    721;    Shoshone 

to    the    road    levy    authorized    to    be    made    by    the  Highway  Dist.  v.  Anderson  (1912)    22  I.  109,   125  P. 

county    commissioners    under     §  882,     a    portion     of  219. 

152:15.  Same:  Sidewalks:  General  regulations.  Provide  by  gen- 
eral ordinance  for  the  construction  and  repair  of  sidewalks;  provide1  by 
general  ordinance  for  the  removal  of  sidewalks  which  are  deemed  by  the  I 

council  to  be  dangerous  and  unsafe,  and  for  the  replacing  thereof  with 
permanent  walks,  and  provide  by  general  ordinance  for  the  assessment  of 
the  costs  and  expense  thereof  on  the  property  in  front  of  which  the  same 
shall  be  constructed,  repaired  or  laid.     ['11,  c.  81,  p.  267,  subd.  fourth.] 

Hist.      R.   C.   §2238,    subd.  fourth;   am.    '11,   c.   81,  Cited:     Byrns  v.  Moscow   (1912)   21  I.  398,   121  P. 

§  1,    subd.   fourth,   p.    267,    enacted   as    R.    C.    §  2238d        1034. 
by   '15,   c.  97,   §  2,  p.   222. 

152:16.  Same:  Special  assessments.  Sidewalk,  curb,  plank,  pave, 
gravel,  macadamize,  gutter,  grade  or  sprinkle  any  highway,  street  or 
u>  alley  therein,  in  whole  or  in  part,  and  levy  a  special  tax  on  the  lots  and 
parcels  of  land  fronting,  contiguous  or  tributary  on  such  highway,  street 
or  alley,  to  pay  the  expense  thereof.  But  unless  a  majority  of  the  resident 
owners  of  the  property  subject  to  assessment  for  such  improvement  peti- 
tion the  council  or  trustees  to  make  the  same,  such  improvement  shall  not 
be  made  unless  three-fourths  (or  in  case  there  are  only  five  members  of 
the  council  or  board  of  trustees,  then  four-fifths)  of  all  the  members  of 
such  council  or  board  of  trustees  shall,  by  an  affirmative  vote,  at  a  regular 
meeting,  assent  to  and  order  the  same.     ['15,  c.  97,  §  2,  p.  222.] 

Hist.      R.    C.    §2238,    subd.    fifth;    am.    '11,    c.    81,  Cross  ref.     Method  of  levying  special  assessments: 

§  1,  subd.  fifth,  p.  267  ;  enacted  as  R.  C.   §  2238e  by  152  :71   to   100. 

'15,  c.  97,  §  2,  p.  222.  Cited:     Byrns  v.  Moscow   (1912)    21  I.  398,  121  P. 

Comp.   leg. — Mont.      Similar:      R.    C.    §3369.      Mc-  1034;    McEwen    v.    Coeur   d'Alene    (1913)    23   I.    746, 

Ewen  v.  Coeur  d'Alene  (1913)   23  I.  746,  132  P.  308.  132  P.  308. 

152:17.  License  taxes.  Raise  revenue  by  levying  and  collecting  a 
license  tax  on  any  occupation  or  business  within  the  limits  of  the  mu- 
nicipality, and  to  regulate  the  same  by  ordinance.  All  such  taxes  shall  be 
uniform  in  respect  to  the  classes  upon  which  they  are  imposed :  Provided, 
however,  That  all  scientific  and  literary  lectures  and  entertainments  shall 
be  exempt  from  such  taxation. 

Hist.     R.  C.  §  2238.  subd.  7th,  reenacted  '11,  c.  81,        '15,  c.  97,  §  2,  p.  231;  "municipality"  substituted  for 
§  1,   subd.   7th,   p.   275  ;  enacted  as  R.   C.    §  2238g  by        "city  or  village." 

152:18.  Dog  tax.  Impose  a  license  tax  not  less  than  $3  nor  more 
than  $10  upon  the  owners  and  harborers  of  dogs,  and  enforce  the  same  by 
appropriate  penalties,  and  to  authorize  the  destruction  of  any  dog,  the 
owner  or  harborer  of  which  shall  neglect  or  refuse  to  pay  such  license  tax : 
Provided,  That  no  such  license  shall  authorize  the  keeping,  owning  or  har- 
boring of  more  than  one  dog.     ['15,  c.  97,  §  2,  subd.  2238i,  p.  231.] 

Hist.  R.  C.  §  2238,  subd.  9th,  reenacted  '11,  c. 
81,  §  1,  subd.  9th,  p.  276  ;  enacted  as  R.  C.  §  2238g 
by  '15,   c.  97.   §  2,  p.    231. 

152:19.  Supervision  of  elections.  Appoint  judges  and  clerks  of  all 
elections,  and  prescribe  the  manner  of  conducting  the  same  and  the  return 
thereof,  and  of  holding  special  elections  for  anv  purpose  provided  by  law. 
['15,  c.  97,  §  2,  subd.  2238J,  p.  231.] 

Hist.  R.  C.  §  2238,  subd.  10th,  reenacted  '11,  c. 
81,  §  1,  subd.  10th,  p.  276  ;  enacted  as  R.  C.  §  2238J 
by  '15,   c.   97,    §  2,   p.   231. 

152:20.      Promotion  of  the  general  welfare:      Prescribing  penalties. 

Make  all  such  ordinances,  by-laws,  rules,  regulations,  resolutions  not  in- 
consistent with  the  laws  of  the  state,  as  may  be  expedient,  in  addition  to 
the  special  powers  in  this  title  granted,  maintaining  the  peace,  good  gov- 
ernment and  welfare  of  the  corporation  and  its  trade,  commerce,  manu- 
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GENERAL  POWERS  152:25 

facture,  and  to  enforce  all  ordinances  by  inflicting  fines  or  penalties  for  the 
breach  thereof,  not  exceeding  $100  for  any  one  offense,  recoverable  with 
costs,  and  in  default  of  payment,  to  provide  for  confinement  in  prison  or 
jail,  and  at  hard  labor  upon  the  streets  or  elsewhere  for  the  benefit  of  the 
city  or  village. 

Hist.      R.    C.    §  2238,    subd.    11th,    reenacted   '11,    c.  the   liberty   and  to   protect  the  rights  of  citizens,  to 

81,   §  1,  subd.   11th,  p.  276;  enacted  as  R.  C.   §  2238k  the    end    that    no   citizen    shall    be    deprived    of    lift-. 

by  '15,  o.  97,   S  2,  p.   232  ;   "maintaining"  for   "main-  liberty   or  property   without  due  process   of   law       S 

tain."  v.  Frederic   (1916)    28  I.  709,   155  P.  977. 

Cross    ref.      May    make    and    enforce    local    police  Void    ordinance:      That    portion    of    an    ordinance 

regulations:      Const.   XII,   2.  attempting    to    provide    for    imprisonment    in    village 

Construction   of  grants   of   power:      Under   gTants  Sail,  except  for  default  in  payment  of  fine  and  cost., 

of    power    by    the    legislature    to    municipal    corpora-  }vas   he,d  vold-      S-   v-    Bird    (1916)    29   1-    47,    156   P. 

tions,  only  such  powers  and  rights  can  be  exercised  1140. 

as  are  clearly  comprehended  within  the  words  of  Indictable  misdemeanors:  A  municipality  has  no 
the  granting  act  or  derived  therefrom  by  necessary  power  to  confer  upon  police  judges  jurisdiction  sum- 
implication,  regard  being  had  to  the  object  of  the  marily  to  hear  and  determine  acts  denominated  by 
Krant.  Any  ambiguity  or  doubt  arising  out  of  the  the  general  law  of  the  state  as  indictable  misde- 
terms  used  by  the  legislature  must  be  resolved  in  meanors  by  the  enactment  of  an  ordinance  prohibit- 
favor  of  the  granting  power.  Regard  must  also  be  ing  such  acts  and  prescribing  a  punishment  there- 
had   to   constitutional    provisions   intended   to   secure  for.     S.  v.  Frederic   (1916)   28  I.  709,   155  P.  977. 

152:21.  Oversight  of  minor  officers.  Regulate  and  prescribe  powers 
and  duties,  and  compensations  of  officers  not  herein  provided  for,  and  to 
require  of  all  officers  and  servants  elected  approved  bonds  and  security 
for  the  faithful  performance  of  their  duties.  ['15,  c.  97,  §  2,  subd.  2238  1, 
p.  232.] 

Hist.  R.  C  §  2238,  subd.  12th,  reenacted  '11,  c. 
SI,  §  1,  subd.  12th,  p.  276  ;  enacted  as  R.  C  §  2238  1 
by   '15,   c.   97,   §  2,  p.   232. 

152:22.  Gas  franchises.  Make  contracts  with,  and  authorize  any 
person,  company  or  association,  to  erect  gas  works  and  to  give  such  per- 
sons, companies  or  associations  the  exclusive  privilege  of  furnishing  gas 
to  light  the  streets,  lanes  and  alleys  for  any  length  of  time  not  exceeding 
five  years.     ['15,  c.  97,  §  2,  subd.  2238m,  p.  232.] 

Hist.      R.    C    §  2238,    subd.    13th,   reenacted    '11,   c.  Cross  ref.      Gas  corporation   can   not   lay   pipes  in 

81,  §  1,  subd.  13th,  p.  276  ;  enacted  as  R.  C.  §  2238m        streets  without  permission  from  city  :     S  30  1 1 
by  '15,  c.  9-7,   §  2,  p.  232. 

152:23.  Control  of  waters.  Establish,  alter  and  change  the  channels 
of  water  courses,  and  to  wall  them  and  cover  them  over;  to  establish,  make 
and  regulate  public  wells,  cisterns,  windmills,  aqueducts  and  reservoirs  of 
water,  and  to  provide  for  the  filling  of  the  same.  ['15,  c.  97,  §  2,  subd. 
2238n,  p.  232.] 

Hist.      R.   C    §  2238,    subd.    14th,    reenacted   '11,   c.  become   one   by   reason    of   the   manner    in    which    i 

81,   S  1,  subd.   14th,  p.   276;  enacted  as  R.  C  §  2238n  has   been    maintained   and    operated.     The    fact    thai 

u      Me     „    or     8  9     ^     91*9  a   municipality    subsequently   extends    a   street    along 

by     15,   c.  9/,    &A    p.    M.  and   indudes  in   it  the   riKht  ()f   way    for    SU(.h   ditch 

Cross     ref.       Similar     provision     as     to     irrigation  (joeg   noi  convert  such   ditch    into  a    nuisance.      Twin 

ditches:      152:64.  Falls  v.  Harlan   (1915)   27  I.  769,    161    1*.    1191, 

Extension  of  street  across  lawful  ditch:     Where  a  It  was  the  duty  of  the  cily  to  cover  Rich   a  ditch 

ditch   has  been   constructed   and  operated  in   accord-  if    it    was    considered    danurrous.     <»r    othi 

ance  with  the  law,  it  is  not  a  nuisance,  and  can  only  protect  the   people   from    such    danger.      ID. 

152:24.      Regulation  of  animals  at  large.      Regulate  the  running  at 

large  of  cattle,  hogs,  horses,  mules,  sheep,  goats,  dogs  and  other  animals. 
and  to  cause  such  as  may  be  running  at  large  to  be  impounded  and  sold  to 
discharge  the  costs  and  penalties  provided  for  the  violation  of  such  pro- 
hibition, and  the  expense  of  impounding  and  keeping  the  same,  and  ol 
such  sale.     ['15,  c.  97,  §  2,  subd.  2238o,  p.  232.] 

Hist      R    C    §2238,   subd.    15th,   reenacted   '11,  c.  Cited:      Best   v.    Broadhead    (1900)    Lfi    I    11, 

81,   §  1,  subd.    15th,   p.  276;  enacted  as  R.  C   §  2238o        P.  333. 
by   '15,    c.    97,    S  2,    p.    232. 

152:25.  Same:  Pounds.  Provide  for  the  erection  of  all  needful 
pens  and  pounds  within  or  without  the  city  limits,  and  to  appoint  and 
compensate  keepers  thereof,  and  to  establish  and  enforce  rules  governing 
the  same.     ['15,  c.  97,  §  2,  subd.  2238p,  p.  232.] 

Hist.  R.  C.  §2238,  subd.  16th,  reenacted  '11,  c. 
81  $  1,  subd.  16th,  p.  277  ;  enacted  as  R.  C  §  2238p 
by    '16,    S  2,   P.   232. 


152  :26  MUNICIPAL  CORPORATIONS 

152:26.  Fire  prevention:  Nuisances.  Regulate  the  construction  of 
and  order  the  suppression  and  cleaning  of  fireplaces,  chimneys,  stoves, 
stovepipe,  ovens,  boilers,  kettles,  forges  or  any  apparatus  used  in  any  build- 
ing, manufactory  or  business,  which  may  be  dangerous  in  causing  or  pro- 
moting fires,  and  to  prescribe  limits  in  which  no  dangerous  or  obnoxious 
and  offensive  business  may  be  carried  on.  ['15,  c.  97,  §  2,  subd.  2238q, 
p.  232.] 

Hist.  R.  C.  §  2238,  subd.  17th,  reenacted  '11,  c.  any  place  within  the  municipality  until  it  is  pro- 
Si,  §  1.  subd.  17th,  p.  277  ;  enacted  as  R.  C.  §  2238o  hibited  by  the  authorities  from  being  conducted 
by   '15,   c.   97,    §  2,   p.    232.  within    any    prescribed    territory.       Lorenzi    v.    Star 

Effect     of     prescribing    limits:       A    business    like        ^^^  S,°-    (1911^    19   L   674'  115  P-   490<   35   L-   R-   A 
stacking    meat,     rendering    lard    or    manufacturing        (N.    S.)    1142. 
sausages    is   not   unlawful    or   a   nuisance    per    se    at 

152:27.  Same:  Building  regulations.  Prescribe  and  alter  the  limits 
within  which  no  building  shall  be  constructed  except  of  brick,  stone  or 
other  incombustible  material,  with  fireproof  roof,  and  after  such  limits 
are  established,  no  special  permits  shall  be  given  for  the  erection  of  build- 
ings of  combustible  material  within  said  limits.  ['15,  c.  97,  §  2,  subd. 
2238r,  p.  232.] 

Hist.  R.  C.  §  2238,  subd.  18th,  reenacted  '11,  c. 
81,  §  1,  subd.  18th,  p.  277  ;  enacted  as  R.  C.  §  2238r 
by  '15,  c.  97,   §  2,  p.  232. 

152:28.  Regulation  of  transportation  terminals.  Regulate  levees, 
depots,  depot  grounds  and  places  for  storing  freights  and  goods,  and  to 
provide  for  and  regulate  the  passage  of  railways  through  streets  and 
public  grounds  of  the  municipality. 

Hist.      R.   C.    §  2238,    subd.    19th,    reenacted    '11,   c.  Cross   ref.     Public  utilities  commission  may  order 

81,   §  1,  subd.   19th,  p.  277;  enacted  as  R.  C.   §  2238s        improvements:      106:88. 
by  '15,  c.  97,  §  2,  p.  233  ;  "municipality"  substituted 
for  "city  or  village." 

152:29.  Regulation  of  railroads.  Regulate  the  crossings  of  railway 
tracks  and  to  provide  precautions  and  prescribe  rules  regulating  the  same : 
and  to  regulate  the  running  of  railway  engines,  cars  or  trucks  within  the 
limits  of  said  city  or  village,  and  prescribe  rules  relating  thereto,  and  to 
govern  the  speed  thereof,  and  to  make  any  other  and  further  provisions, 
rules  and  restrictions  to  prevent  accidents  at  crossings,  and  on  the  tracks 
or  railways,  and  to  prevent  fires  from  engines.  ['15,  c.  97,  §  2,  subd.  2238t, 
p.  233.] 

Hist.  R.  C.  §2238,  subd.  20th,  reenacted  '11,  c.  Safety  regulations:  106:95.  Railroads  not  to  use 
81,  §  1,  subd.  20th,  p.  277  ;  enacted  as  R.  C.  §  2238t  streets  without  two-thirds  vote  by  municipal  au- 
by  '15,  c.  97,   §2,   p.   233.  thorities :      Const.    XI,    11;   also   §2807. 

Cross    ref.      Unsafe    railroad    crossings:       106:96. 

152:30.  Regulation  of  weights  and  measures.  Establish  standard 
weights  and  measures,  and  regulate  the  weights  and  measures  to  be  used 
in  the  municipality,  and  to  regulate  the  weighing  and  measuring  of  every 
commodity  sold  in  the  municipality,  in  all  cases  not  otherwise  provided 
by  law. 

Hist.      R.   C    §2238,    subd.    21st,    reenacted   '11,    c.  Cross    ref.      Weights    and   measures   law:      c.    109. 
81,  §  1,  subd.  21st,  p.  277;  enacted  as  R.   C  §  2238u  Additional   provisions   relating  to   municipal    author- 
by  '15,  c.  97,   §2,  p.  233;  "municipality"  substituted  ity:      152:67  et  seq. 
for  "city  or  village." 

152:31.  Inspection  of  hay,  grain  and  fuel.  Provide  for  the  inspec- 
tion of  hay,  grain  and  coal,  and  the  measuring  of  wood  and  fuel  to  be 
used  in  the  municipality,  and  to  determine  the  place  or  places  of  the  same, 
and  to  regulate  and  prescribe  the  place  or  places  of  exposing  for  sale,  hay, 
coal  and  wood ;  to  fix  the  fees  and  duties  of  persons  authorized  to  perform 
the  duties  named  in  this  section. 

Hist.      R.    C.    §2238.    subd.    22d,    reenacted    '11,   c.  Cross    ref.      Public   wagon    scales:      152:68   et   seii 

81,  §  1,  subd.  22d.  p.  277;  enacted  as  R.  C  §  2238v 
by  '15,  c.  97,  §2,  p.  233;  "municipality"  substituted 
for  "city  or  village." 
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to  the  surface  of  the  street  or  sidewalk  but  also  to 
structures  over  them.  Baillie  v.  Wallace  (1913)  21 
I.  706,    135  P.  850,  4  N.  C.  C.  A.   411. 

Obstruction  in  street:  Holder  of  permit  to  in- 
stall an  obstruction  in  street  acquires  no  property 
or  contractual  right  by  reason  of  such  permit,  and 
whenever  city  authorities  revoke  such  permit,  holder 
has  no  alternative.  Keyser  v.  Boise  (1917)  30  I. 
440,  165  P.   1121. 


152:32.  Control  of  street  obstructions.  Remove  all  obstructions 
from  the  sidewalks,  curbstones,  gutters  and  crosswalks  at  the  expense 
of  the  person  placing  them  there,  or  of  the  municipality,  and  to  require 
and  regulate  the  planting  and  protection  of  shade  trees  in  the  streets,  the 
building  of  bulkheads,  cellar  and  basement  ways,  stairways,  railways, 
window  and  doorways,  awnings,  hitching  posts  and  rails,  lamp  posts, 
awning  posts,  and  all  other  structures  upon  or  over  and  adjoining  all  other 
excavations  through  or  under  the  sidewalks  in  said  municipality. 

Hist.  R.  C.  §  2238,  subd.  23d,  reenacted  '11,  c. 
81,  S  1,  subd.  23d,  p.  277  ;  enacted  as  R.  C.  §  2238w 
by  '15,  c.  97,  §  2,  p.  233  ;  "municipality"  substituted 
for  "city  or  village." 

Cross   ref.     Removal   of  obstructions:      152:14,   34, 

48. 

Structures  overhanging  street:  A  municipality  is 
liable  in  damages  for  injuries  resulting  from  the 
neglect  of  its  duty  to  keep  its  streets  in  reasonably 
?afe  condition  for  travel.     The  rule  extends  not  only 

152:33.  Maintenance  of  peace.  Prevent  and  restrain  riots,  routs, 
noises,  disturbances,  or  disorderly  assemblies;  to  regulate,  punish  and 
prevent  the  discharge  of  firearms,  rockets,  powder,  fireworks,  or  any  other 
dangerous  compustible  material  in  the  streets,  lots,  grounds,  alleys,  or 
about  or  in  the  vicinity  of  any  building;  to  regulate,  prevent  and  punish 
the  carrying  of  concealed  weapons ;  to  arrest,  regulate,  punish,  fine  or  set 
at  work  on  the  streets  or  elsewhere  all  vagrants  and  persons  found  without 
visible  means  of  support  or  some  legitimate  business.  ['15,  c.  97,  §  2, 
subd.  2238x,  p.  233.] 

Hist.      R.    C.    §  2238,    subd.    24th,   reenacted   '11,    c.  Cited:     S.  v.  Preston  (1894)  4  I.  215,  38  P.  694. 

81,  $  1,  subd.  24th,  p.  278;  enacted  as  R.  C  §  2238x 
by  '15,  c.  97,   §  2,  p.  233. 

152:34.  Traffic  control.  Prevent  and  remove  all  encroachments 
upon  and  into  all  sidewalks,  streets,  avenues,  alleys  or  other  municipal 
property,  and  to  punish  and  prevent  all  horse  racing,  fast  driving  or  riding 
in  the  streets,  highways,  alleys,  bridges  or  places  in  the  municipality,  and 
all  games,  practices  or  amusements  therein  likely  to  result  in  damage  to 
any  person  or  property ;  to  regulate,  prevent  asd  punish  the  riding,  driving 
and  passing  of  horses,  mules,  oxen,  cattle  or  other  teams  or  any  vehicle 
over,  upon  or  across  sidewalks  or  along  any  street  of  the  municipality. 


Cross  ref.  Removal  of  obstructions:  152:11,  32, 
48. 

Cited:  Baillie  v.  Wallace  (1913)  21  I.  706,  IT. 
P.  850,  4   N.  C.  C.  A.   411. 


Hist.  R.  C.  §  2238,  subd.  25th,  reenacted  '11,  c. 
81,  SI,  subd.  25th,  p.  278;  enacted  as  R.  C  §  2238y 
by  '15,  c.  97,  §  2,  p.  234  ;  "municipal"  and  "mu- 
nicipality"   substituted  for   "city  or  village." 

152:35.  Creation  and  vacation  of  streets:  Reversion  of  vacated 
streets  to  former  owners.  Open,  widen  or  otherwise  improve  or  vacate 
any  street,  avenue,  alley  or  lane  in  the  limits  of  the  municipality;  and  also 
create,  open  and  improve  any  new  street,  avenue,  alley  or  lane :  Provided, 
That  all  damages  sustained  by  the  citizens  of  the  municipality,  or  of  the 
owners  of  the  property  therein  shall  be  ascertained  in  such  manner  as 
shall  be  provided  bv  ordinance:  Provided  further,  That  whenever  any 
street,  avenue,  alley  or  lane  shall  be  vacated,  the  same  shall  revert  to  the 
owner  of  the  adjacent  real  estate,  one-half  on  each  side  thereof. 

u;c*       t?     r     s  99^8     <mh(\     26th    reenacted   '11,   c.  Cited:       Sandpoint    v.     Doyle     (1905)     II     I.     642, 

81H  "  I  suRbdC26  h2;p8'278 "ted  asTa   §  22'38z        ^  P    698:   "n  die    op  )    Blackwell    Lbr.    O 
by   '15,   c     97,    §2,  p.    234;   "municipality"   for   "city  »ire  Mill   Co.    I 


>r  village." 

Cross  ref.  Improvement  of  streets:  152:14.  Simi- 
lar provision  :  152:36.  Other  disposition  of  discon- 
tinued  streets:      152:51. 

The   provisions  of   this  and  the  following  sections 

are    enforceable    under    the    eminent    domain     law: 

tj  5229.       Had    the     legislature    not    reenacted    these 

revisions   in    '15,    that   portion   of   them   relating   to 

.rocedure  could  be  considered   repealed.      Thomas  v. 

.•   City    (1914)    25   I.   522,    138  P.    1110. 


Eminent  domain  law  controlling:  Neither  this 
nor  the  following  section  require!  any  notice  end 
leaves  all  matters  to  an  ordinance,  and  th<  ordi- 
nance La  required  to  comply  with   the  ia  of 

the     constitution     and     the     statutes     of     this     state     in 

exercising  the   right  of  eminent   domain.     Trueman 
v.  St.  Maries  (1912)   ^l   I.  682,    L2S  P     108;  Thomas 
v.   Boise  (1914)  26   I.  622,   L88  V.   L110. 
Matter  of  discretion:      The   right  to  v; 

or  a   part  thereof  is  largely  in  the  discretion  of  the 
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body    possessing    that    power,    and    such    body    may  pany  until  full  compensation  has  been  made  for  all 

determine   as   to    the   public    convenience   and   neces-  injury  which  would  result  from  such  taking.     True- 

sity    of    such    discontinuance,    and    where    there    has  man  v.  St.  Maries   (1912)   21  I.  632,   123  P.  508. 

been  no  glaring  informality  or  illegality  in  the  pro-  Damage   for   vacation    of    street:      Where   the   au- 

ceedings,     its    judgment     should     not     be     disturbed.  thorities,  by   vacating  a  street,   cut  off  the   property 

C.fnpoV"   Coeur  d  Alene   Lbr-    Co-    (1911>    21   *•   77>  owner's  ingress  to  or  egress  from  his  property, ;  they 

1-0   F.   830.  cause   a   loss   or   damage   to  him  not  common   to  the 

Vacation  for  private  uses:      Under  this  section  it  rest   of   the   community,   and  he   has   a   right  of   ac- 

is   immaterial   that   the    vacation    was    made   for   the  tion  for  such  injury.     Canady  v.  Coeur  d'Alene  Lbr. 

purpose    of   devoting   the   vacated    street  or   alley   to  Co.    (1911)    21   I.   77,   120   P.   830. 

private    uses.      Canady    v.    Coeur    d'Alene    Lbr.    Co.  One  whose  property  does  not  abut  on  the  part  of 

(1911)    21  I.   77,   120  P.  830.  the  street  so  vacated  can  not  maintain  an  action  to 

The   damages  to  be   appraised  under  this  and   the  enjoin  the  enforcement  of  the  ordinance,  though  he. 

following   sections   are  damages  and  injuries   result-  in   common   with   others,   may  be   inconvenienced  by 

ing  from  the  vacation  of  a  street  and  the  taking  of  such   vacation.      lb. 

the  same  either  by  the  city  for  its  exclusive  use,  or  A  municipal  corporation  granting  a  right  of  way 
the  granting  of  the  right  to  take  the  same  to  a  in  its  governmental  capacity  is  not  liable  for  dam- 
railway  company  or  any  other  company  making  ex-  ages  occasioned  by  the  grantee's  use  of  the  ease- 
elusive  use  of  the  same.  And  under  the  constitution  ment.  Trueman  v.  St.  Maries  (1912)  21  I.  632, 
and  the  statute  a  city  has  no  right  to  condemn  or  123  P.  508. 
vacate  a  street  for  the  private  use  of  a  railway  com- 

152:36.  Same:  Eminent  domain.  Create,  open,  widen  or  extend 
any  street,  avenue,  alley  or  lane,  or  annul,  vacate  or  discontinue  the  same 
whenever  deemed  expedient  for  the  public  good,  and  to  take  private  prop- 
erty for  public  use  or  for  the  purpose  of  giving  right  of  way  or  other 
privileges  to  any  railroad  company,  or  for  the  purpose  of  erecting  or  estab- 
lishing market  houses  or  market  places,  or  for  any  other  necessary  public 
purpose :  Provided,  however,  That  in  all  cases  the  municipality  shall  make 
the  person  or  persons  whose  property  shall  be  taken  or  injured  thereby, 
adequate  compensation  therefor,  to  be  determined  by  the  assessment  of 
five  disinterested  holders,  who  shall  be  elected  and  compensated  as  may 
be  prescribed  by  ordinance,  and  who  shall,  in  the  discharge  of  their  duties, 
act  under  oath  faithfully  and  impartially  to  make  the  assessment  to  be 
submitted. 

Hist.      R.    C.    §  2238,    subd.   27th,    reenacted    '11,    c.        is    probably    not    in    force.      Thomas    v.    Boise    City 

81,  §  1,  subd.  27th,  p.  278;  enacted  as  R.  C.  §  2238aa         (1914)    25   I.   522,    138    P.    1110. 

by   '15     c.    97,    §  2,   p.   234  ;   "municipality"  for   "city  Crosg    ref       An   the    annotations   to   the    preceding 

or™         ge'   .  .  .    ,  ,.  •  section   are  applicable  to  this  section. 

The   provision   for  the   appointment   of    appraisers 

152:37.  Borrow  money.  Borrow  money  on  the  credit  of  the  munici- 
pal corporation  and  pledge  the  credit,  revenue  and  public  property  of 
the  corporation  for  the  payment  thereof,  when  authorized  in  the  manner 
hereinafter  provided,  and  to  evidence  the  same  by  issuance  of  bonds,  with 
proper  interest  coupons  attached  thereto. 

Hist.     R.  C.  §  2238,  subd.  28th,  reenacted  '11,  c.  81,        by    '15.    c.   97,    §  2,    p.   234  ;    "municipal    corporation" 
§  1,    subd.    28th,    p.    279  ;   enacted  as   R.    C.    §  2238bb        for  "city." 

152:38.  Cemeteries:  Acquisition.  Purchase,  hold  and  pay  for.  in 
the  manner  herein  provided,  lands  not  exceeding  80  acres  in  one  body 
outside  of  the  corporate  limits  for  the  purpose  of  the  burial  of  the  dead, 
and  all  necessary  grounds,  hospital  grounds  and  water  works.  ['15,  c.  97, 
§  2,  subd.  2238ee,  p.  235.] 

Hist.  R.  C.  §  2238,  subd.  31st,  reenacted  '11,  c.  81, 
§  1,  subd.  31st,  p.  279  ;  enacted  as  R.  C.  §  2238ee  by 
'15,   c.   97,   §  2,  p.   235. 

152:39.  Same:  Improvement.  Survey,  plat,  map,  grade,  fence,  or- 
nament and  otherwise  improve  all  burial  and  cemetery  grounds  and  ave- 
nues leading  thereto,  owned  by  the  municipal  corporation ;  to  construct 
walks  and  protect  ornamental  trees  therein,  and  provide  for  paying  the 
expenses  thereof. 

Hist.     R.  C.  §  2238,  subd.  32d,  reenacted  '11,  c.  81,        '15,     c.     97,     §  2,     p.     235  ;    "municipal    corporation" 
§  1,   subd.   32d,   p.   279  ;  enacted  as  R.  C.   §  2238ff  by        for   "said   city  or  village." 

152:40.  Same:  Conveyance  of  lots.  Convey  cemetery  lots  by  cer- 
tificates signed  by  the  mayor  or  chairman  and  countersigned  by  the  clerk, 
under  the  seal  of  the  municipal  corporation,  specifying  that  the  person  to 
whom  the  same  is  issued  is  the  owner  of  the  lot  or  lots  described  therein 
by  number,  as  laid  down  on  such  map  or  plat,  for  the  purpose  of  interment, 
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and  such  certificates  shall  vest  in  the  proprietor,  his  or  her  heirs  or  assigns, 
a  right  in  fee  simple  to  such  lots  for  the  sole  purpose  of  interment,  under 
the  regulations  of  the  city  council  or  board  of  trustees,  and  such  certificate 
shall  be  entitled  to  be  recorded  in  the  office  of  the  county  recorder  of  the 
proper  county  without  further  acknowledgment,  and  such  description  of 
lots  shall  be  deemed  and  recognized  as  a  sufficient  description  thereof. 

Hist.      R.    C.    §2238,    subd.    33d,    reenacted    '11,   c.        by    "15,    c.   97,    §2,    p.    235;    "municipal    corporation" 
81,  §  1.  subd.  33d,  p.  279  ;  enacted  as  R.  C.  §  2238gg        for  "city  or  village." 

152:41.  Same:  Regulation.  Limit  the  number  of  cemetery  lots 
which  shall  be  owned  by  the  same  person  at  the  same  time;  to  prescribe 
rules  for  enclosing,  adorning  and  erecting  monuments  and  tombstones  on 
cemetery  lots ;  to  prohibit  any  diversion  of  the  use  of  such  lots,  and  any 
improper  adornment  thereof;  but  no  religious  test  shall  be  made  as  to  the 
ownership  of  lots,  the  burial  therein,  or  the  ornamentation  of  graves  or 
of  such  lots.     ['15,  c.  97,  §  2,  subd.  2238hh,  p.  235.] 

Hist.  R.  C.  S  2238,  subd.  34th,  reenacted  '11,  c. 
81,  g  1,  subd.  34th,  p.  279  ;  enacted  as  R.  C.  §  2238hh 
by  *15,  c.  97,   §  2,  p.  235. 

152:42.  Same:  Prescribing  of  penalties.  Pass  rules  and  ordi- 
nances imposing  penalties  and  fines  not  exceeding  $100  regulating,  pro- 
tecting and  governing  the  cemetery,  the  owners  of  lots  therein,  visitors 
thereto  and  trespassers  therein,  and  the  officers  of  the  municipality  shall 
have  as  full  jurisdiction  and  power  in  the  enforcing  of  such  rules  as  though 
they  related  to  the  corporation  itself. 

Hist.      R.   C.    §2238,    subd.    35th,    reenacted    '11,   c.        by    '15,    c.    97,    S  2,    p.   235;    "the   municipality"    sub- 
Si,    subd.    35th,    p.    280  ;    enacted    as    R.    C.    §  2238ii        stituted  for   "such  city  or  village." 

152:43.  Water,  light  and  power.  Acquire,  by  purchase  or  other-  -/ 
wise,  waterworks  systems  or  plants,  and  also  light  and  power  plants,  and 
construct,  enlarge,  extend,  repair,  alter  and  improve  such  plants  or  either 
of  them,  and  to  supply  the  municipality  and  the  inhabitants  thereof  with 
water,  light  and  power,  or  either,  and  to  charge  private  persons  and  cor- 
porations therefor;  to  supply  any  excess  light  and  power,  or  either,  to 
persons  (including  municipal  and  private  corporations)  without  the  limits 
of  the  municipality,  and  to  charge  therefor;  but  all  such  charges,  rates  or 
revenues  shall  be  reasonable  and  shall  be  uniform  and  equal  to  all  alike  and 
based  upon  the  service  supply  porportionately,  without  discrimination  in 
favor  of  or  against  any  person  or  persons  whatsoever.  ['17,  c  17,  §  1,  p.  45.] 

Hist.      R.    C.    §  2238,    subd.    36th,    reenacted   '11,   c.  Rates:     A  village  has  the  power  and  authority  to 

81,  8  1,  subd.  30th,  p.  280;  enacted  as  R.  C.  §  2238jj  contract  for  a  supply  of  water  and  until   legislature 

by'  '15    c.   97,   §  2,   p.   236  ;   am.   '17,   c.   17,   §  1,   p.   45.  provides   a   method   for   fixing  rates  the   contract   be- 

Cross    ref.      May    contract    indebtedness    and    own  tween  t he   parties  will  govern.     Jack    y.    Granpville 

.       T            1~1      J~  .      r^e*    ytt    a       «hall   nnt  (1903)    9    I.    291,    74    P.    969;    Pocatello    V.    Murra> 

property  for  water,  etc.:     Const.  Xll,  4.     Snail  not  1Q19(    91    T     18ft'    19ri   p     819     .,o    c     u     r     ln-     .,.,,• 

become   stockholder  in  corporations:      Const.   XII,   4.  \inJ}  .Jl    l^    '         9™           ' 

Contracts  for   municipal   water   supply:      2838.      Ad-  u-   =>•   ■"*>  bl   **.  ed.  ZSV. 

ditional   provision   relating  to  sale  of  excess  power:  Works   already   constructed:      A    municipality    may 

152-56  purchase  waterworks  already   constructed,   and   make 

Cited:     Hickey  v.   Nampa   (1912)    22  I.   41,    124   P.  th«    Bame    all,    or    a    part    of     a    general    system d 

280;     (In    brief    of    counsel)    Feil    v.    Coeur    d'Alene  waterworks.      Ostrander  v.   Salmon    (1011)    20   I. 

(1912)    23    I.    32,    43    L.    R.   A.    (N.    S.)    1095;    Boise  "'    **■   <>yz- 
Dev.  Co.  v.  Boise  City   (1914)   26  I.  347,   365,   143  P. 
531. 

152:44.      Maintain  fire  department.      To  prevent  and  extinguish  fin 

and  for  that  purpose  to  purchase  fire  engines  and  to  erect  engine  houses, 
and  purchase  hose  carts,  hose,  hooks,  ladders,  trucks,  buckets,  ropes,  and 
all  other  apparatus  to  maintain  a  fire  department,  to   provide  cisten 
hydrants,  waterworks,  or  purchase  water  for  fire  purposes  from  othe 
maintaining  waterworks  in  the  municipality,  in  such  manner  as  the  council 
or  trustees,  by  ordinance,  determine. 

Hist       R     C     $  2238,    subd.    37th,   reenacted    '11,    c.  Cited:      Pocatello   v.   Murray    (1912)    21    I.    180,    120 

81        1    subd.  37th,  P.  280;  enacted  asR.C.S  2238kk  P     812,  33    S.    C.    R.    107     226    U    S    818.   57   3 

by    '15,    c.    97,    §2,    p.    236;    "the    municipality"    for  239;   Hickey  v.   Nampa    <  19 I J )   22 I  -41.    124  P. 

•4ich  ritv    town  or  village. "  Boiae   Dev.   Co.   v.    Boise  (  ity   (1914)    26   I.   847, 

This    section    was    not    repealed    by    '99,    p.     192.  148  P.  581  :  B  (1917)   80   I.  I 

Jack  v.  Grangeville   (1903)   9  I.   291,  74  P.  969.  KIT    P.    1082. 
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152:45.  Maintenance  of  hospitals.  Acquire  by  purchase  or  other- 
wise, hospital  grounds,  buildings  and  equipment,  and  maintain  and  operate 
the  same  in  the  manner  provided  for  acquiring  other  property,  and  to 
provide,  by  general  ordinances,  rules  and  regulations  for  governing  /the 
same.     ['17,  c.  144,  §  1,  subd.  223811,  p.  459.] 


Hist.     R.   C.    §  2238  11,  enacted  by   '17,   c.    144,   §  1, 
p.    459. 


Application  to  special  charter  cities:  Special 
charters  of  cities  can  not  be  amended  by  genera! 
laws.  Boise  City  Nat.  Bk.  v.  Boise  (1909)  15  I. 
792,   100  P.   93. 


152:46.  Suppression  of  prostitution.  City  councils,  boards  of  alder- 
men and  boards  of  trustees  of  municipal  corporations  in  this  state,  here- 
tofore incorporated  under  special  or  general  laws,  or  hereafter  incorpor- 
ated, are  hereby  vested  with  authority  and  power  to  regulate  or  to  sup- 
press and  prohibit  prostitution  within  the  limits  of  their  respective  cor- 
porations, and  are  hereby  authorized  and  empowered  to  pass  such  ordi- 
nances, by-laws,  rules  and  regulations  as  may  be  necessary  to  effect  such 
regulation,  suppression  or  prohibition  within  their  respective  corporate 
limits. 

Hist.  '97,  p.  18,  §  1,  reenacted  *99,  p.  295,  §  1. 
reenacted  R.  C.  §  2239  ;  "municipal  corporations" 
for  "cities,  towns  and  villages." 

Cited:  (In  dis.  op.)  Swain  v.  Fritchman  (1912) 
21   I.   783,   802-3,   125  P.   319. 

152:47.  Drainage  of  stagnant  water.  Each  municipal  corporation 
governed  by  this  title  shall  have  power  to  cause  any  lot  of  land  within  its 
limits  on  which  water  may  at  any  time  become  stagnant  to  be  filled  up  or 
drained  in  such  manner  as  may  be  directed  by  a  resolution  of  the  council 
or  trustees;  and  such  owner  or  his  agent  shall,  after  service  of  a  copy  of 
such  resolution  or  after  a  publication  of  the  same  in  some  newspaper  of 
general  circulation  in  such  corporation  for  two  consecutive  weeks,  comply 
with  the  directions  of  such  resolution  within  the  time  therein  specified ; 
and  in  case  of  a  failure  or  refusal  to  do  so,  it  may  be  done  by  said  corpora- 
tion ;  and  the  amount  of  money  so  expended  shall  be  assessed  against  such 
property,  and  the  amount  thereof  collected  as  other  special  assessments. 


Hist.  '93,  p.  97,  §  71,  reenacted  '99,  p.  192,  §  75, 
reenacted  R.  C.  §  2241  ;  "municipal  corporation"  for 
"city  and  village." 


Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 
§  h750. 


152:48.  Supervision  of  public  ways  and  commons.  The  city  coun- 
cils of  cities  and  boards  of  trustees  of  villages  shall  have  the  care,  super- 
vision and  control  of  all  public  highways,  bridges,  streets,  alleys,  public 
squares  and  commons  within  the  corporate  limits,  and  shall  cause  the  same 
to  be  kept  open  and  in  repair  and  free  from  nuisances. 


Hist.  '93,  p.  97,  §  77,  reenacted  '99,  p.  192,  §  81, 
reenacted  R.  C.  S  2242  ;  am.  '13,  c.  13,  §  1,  p.  52  ; 
"of  the  second  class"  omitted  after  "cities"  ;  "the 
corporate   limits"   for  "such  city  or  village." 

Cross  ref.  City  council  and  village  trustees  have 
powers  of  county  commissioners  with  respect  to  the 
streets  within  the  city  and  village :  §  893.  Control 
of   streets:      152:14-6,    32,    34-6. 

Cited:  Canady  v.  Coeur  d'Alene  Lbr.  Co.  (1911) 
21  I.  77,  120  P.  830;  Kellogg  v.  McRae  (1914)  26  I. 
74,    141    P.   86. 

Liability:  Municipalities  have  exclusive  control 
over  streets,  etc.,  within  their  limits,  and  are  liable 
to  a  traveler  on  such  streets  who  is  injured  by  a 
negligent  discharge  by  the  municipality  of  the  du- 
ties imposed  by  this  section.  Carson  v.  Genesee 
(1903)  9  I.  244,  74  P.  862;  Eaton  v.  Weiser  (1906) 
12   I.   544,   86  P.   541. 

A  bridge  connecting  two  streets  within  the  cor- 
porate   limits    of    a    village    is    under    the    exclusive 


control  of  the  village  and  the  village  is  bound  to 
keep  it  in  repair  and  safe  for  the  accommodation 
of  the  traveling  public,  and  is  liable  for  any  injury 
resulting  to  a  traveler  from  its  neglect  of  duty  in 
that  respect.  Sandpoint  v.  Doyle  (1905)  11  I.  642, 
83  P.   598. 

Where  ice  and  snow  have  not  accumulated  upon  a 
sidewalk  so  as  to  create  an  obstruction,  mere  slip- 
periness  and  unevenness  caused  by  tramping,  thaw- 
ing and  freezing,  in  case  of  an  accident,  will  not 
render  the  municipality  liable.  Wilson  v.  Idaho 
Falls   (1909)    17  I.   425,    105  P.   1057. 

See  also  annotation  to   152:14. 

A  municipality  is  liable  in  the  first  instance  for 
permitting  private  persons  negligently  to  place 
signs  ever  the  sidewalk  or  street  and  the  persons 
who  place  such  obstructions  over  the  sidewalk  are 
liable  to  the  city  for  whatever  damages  it  has  to 
pay  for  such  unlawful  acts.  Baillie  v.  Wallace 
(1913)   24   I.  706,   135  P.  850,  4  N.  C.  C.  A.  411. 


152:49.  Dedication  must  be  accepted.  No  street  or  alley  which  shall 
hereafter  be  dedicated  to  the  public  use  by  the  proprietor  of  ground  in  any 
municipal  corporation  shall  be  deemed  a  public  street  or  alley,  or  be  under 
the  use  or  control  of  the  city  council  or  board  of  trustees,  unless  the  dedi- 
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cation  shall  be  accepted  and  confirmed  by  an  ordinance  especially  passed 
for  such  purpose. 

Hist.  '93,  p.  97,  §  77,  reenacted  '99,  p.  192,  §  81, 
reenacted  R.  C.  §2242;  am.  '13,  c.  13,  §  1,  p.  52  ; 
"municipal  corporation"  for  "city  or  village." 

152:50.  Bridges  in  municipal  limits.  All  public  bridges  exceeding 
60  feet  in  length  over  any  stream  crossing  a  state  or  county  highway  may 
be  constructed  and  be  kept  in  repair  by  the  county :  Provided,  That  when 
any  municipal  corporation  has  constructed  a  bridge  over  a  60-foot  span 
on  any  county  or  state  highway  within  its  corporate  limits  and  has  in- 
curred a  debt  for  the  same,  then  the  treasurer  of  the  county  in  which  said 
bridge  is  located  shall  pay  to  the  treasurer  of  such  city  or  village  75  per 
cent  of  all  bridge  taxes  collected  in  said  municipal  corporation  until  said 
debt  and  interest  upon  the  same  is  fully  paid :  Provided  further,  That  the 
city  council  or  board  of  trustees  may  appropriate  in  the  manner  herein- 
after provided,  a  sum  not  exceeding  $5  per  linear  foot  to  aid  in  the  con- 
struction of  any  county  bridge  within  the  limits  of  such  municipal  cor- 
poration on  a  highway  leading  to  the  same,  or  any  bridge  across  any  un- 
navigable  river  which  divides  the  county  in  which  said  municipal  cor- 
poration is  located,  from  another  state. 

maintain  bridges  exceeding  60  feet  in  length  at  the 
expense  of  the  county,  over  streams  crossing  high- 
ways within  such  corporate  limits.  Kellogg  v.  Mc- 
Rae   (1914)    26  I.    73,    141  P.  86. 

Council  or  trustees  have  exclusive  control  of 
streets,  including  bridges,  within  corporate  limits. 
(Opinion   of  court,    Sullivan,   J.)      lb. 

County  authorities  can  not  be  compelled  by  man- 
damus to  construct  or  repair  bridge  in  city  but  may 
do    so.      (Con.    op.,    Ailshie,   C   J.)      lb. 

152:51.  Disposition  of  discontinued  streets.  In  all  cases  where  any 
street,  highway,  avenue,  alley  or  lane  in  any  municipal  corporation  shall 
have  been  or  shall  hereafter  be  annulled,  vacated  or  discontinued,  the  mayor 
and  common  council  of  such  city,  or  the  board  of  trustees  of  such  village, 
may,  by  ordinance,  dispose  of  the  part  or  portion  of  such  street,  highway, 
avenue,  alley  or  lane  so  vacated,  annulled  or  discontinued,  and  may  direct 
a  conveyance  thereof  to  be  executed  by  the  mayor  of  such  city,  or  the  chair- 
man of  the  board  of  trustees  of  such  village,  to  the  person  named  in  such 
ordinance ;  and  such  deed,  when  so  executed  and  delivered,  shall  operate  to 
convey  a  good  and  valid  title  in  and  to  the  said  premises  to  the  person 
named  therein.  This  section  shall  apply  to  all  cities,  towns  and  villages, 
whether  incorporated  under  special  or  general  laws. 


Hist.  '93,  p.  97,  §  77,  reenacted  '99,  p.  192,  §  81, 
reenacted  R.  C  §  2242  ;  am.  '13,  c.  13,  §  1,  p.  52  ; 
"municipal  corporation"  for  "city  or  village" 
throughout  ;  "may"  for  "shall"  in  first  sentence  to 
conform  to  decision  in  Kellogg  v.  McRae  (1914)  26 
I.   73,   141   P.  86. 

Construed:  The  board  of  county  commissioners 
have  not  the  control  of  the  roads  and  bridges  within 
the  corporate  limits  of  a  city  or  village,  and  they 
are    not   required,    under   the    law,    to    construct  and 


all    the   lands   on   both   sides  of  the  street,   a   convey- 
ance to  it  is  unnecessary  ;  the  vacated  street  re\ 
to   the   abutting   property   owner.      Canady   v.   Coeur 
d'Alene    Lbr.    Co.    (1911)    21    I.    77,    120   P.   830. 

Application     to     special     charter     cities:        Special 
charters    of    cities    can    not    be    amended    by    general 
laws.     Hoise  City  Nat.  Bk.  v.  Boise  (1909)    15   I 
100  P.   93. 


Hist.  '01,  p.  14,  SS  1,  2,  reenacted  R.  C  §2243; 
"reference  to  "towns"  omitted  except  in  last  phrase  ; 
"municipal  corporation"  for  "incorporated  city, 
town  or  village." 

Cross  ref.  Reversion  of  vacated  streets  to  former 
owners:  152:35.  Provisions  governing  sale  of  real 
estate  do  not  apply  to  this  section  :      152  :9. 

When  conveyance  unnecessary:  Where  a  street 
is   vacated   in   the    interest  of  a  company   that  owns 

152:52.      Regulation  of  huckstering.      No  charge  or  assessment  of  any 

kind  shall  be  made  or  levied  on  any  wagon  or  other  vehicle  or  the  horses 
thereto  attached,  or  on  the  owner  bringing  produce  or  provisions  to  any 
of  the  markets  in  the  municipal  corporation,  or  standing  in  or  occupying 
a  place  in  any  of  the  market  spaces  of  the  municipal  corporation  or  in 
the  streets  contiguous  thereto,  on  market  days  and  evenings  previous 
thereto;  but  the  city  council  or  board  of  trustees  shall  have  full  power  to 
prevent  forestalling,  to  prohibit  or  regulate  hucksterings  in  the  markets, 
to  prescribe  the  kind  and  description  of  articles  which  may  be  sold,  and 
the  stands  or  places  to  be  occupied  by  the  venders,  and  may  authorize  the 
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immediate  seizure  and  arrest  or  removal  from  the  markets  of  any  person 
violating  its  regulations  as  established  by  ordinance,  together  with  any 
article  of  produce  in  their  possession,  and  the  immediate  seizure  and 
destruction  of  tainted  or  unsound  meat  or  other  provisions. 

Hist.     '93,  p.  97,   §  78,  reenacted  '99,  p.   192,   §  82,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.  2, 

reenacted  R.  C.  §  2244  ;  "municipal  corporation"  for        §  8757. 
"city   or  village." 

152:53.      Assessments  for  improvements  against  unpatented  lands. 

Whenever  any  of  the  public  lands  are  embraced  within  the  boundaries  of 
any  municipal  corporation  of  this  state,  and  the  municipal  authorities  deem 
it  necessary  for  the  preservation  of  the  health  of  the  inhabitants  thereof 
that  a  sewer  system  or  other  public  improvements  or  any  street  improve- 
ments of  any  kind  authorized  by  general  law  to  be  made  in  municipal  cor- 
porations of  this  state  be  made  therein  for  the  accommodation  or  con- 
venience of  such  inhabitants,  the  city  council  of  cities  and  the  board  of 
trustees  of  villages  may  by  ordinance  provide  for  the  assessment  of  a 
portion  of  the  expense  of  such  improvement  against  the  unpatented  lots, 
blocks  and  parcels  of  land  and  the  improvements  thereon  embraced  within 
the  limits  of  such  municipal  corporation  to  the  same  extent  and  amount 
as  though  such  lands  were  patented,  and  when  patent  issues  for  such  lands 
the  lien  of  the  assessment  against  each  lot,  piece  and  parcel  of  land  shall 
attach  immediately  and  be  enforced  and  collected  as  other  taxes,  or  as 
provided  by  existing  law  for  the  collection  of  such  assessments,  or  as  may 
be  provided  by  ordinance  of  such  municipal  corporation :  Provided,  This 
section  shall  not  apply  to  nor  authorize  the  creation  of  any  lien  upon  state 
lands. 

Hist.  '11,  c.  32.  §  1,  p.  73;  "municipal"  and  "mu-  cities,  towns  and  villages;  repetitious  phrase  omit- 
nicipal    corporation"    substituted    for    references    to        ted. 

152:54.      Removal  of  snow,  ice  and  weeds:  Special  assessments.     All 

municipal  corporations,  whether  organized  under  general  or  special  laws, 
within  this  state  are  hereby  empowered,  in  addition  to  other  powers  here- 
tofore granted,  to  provide  by  ordinance  that  the  owner,  tenant  or  occupant 
of  the  premises  abutting  or  adjoining  any  sidewalk  in  any  such  municipal 
corporation,  shall  be  required  to  remove  all  snow  and  ice  from  any  such 
sidewalk,  or  cut  the  weeds  to  center  of  any  street  or  alley  along  or  in  front 
of  the  abutting  or  adjoining  premises,  within  such  time  as  shall  be  provided 
by  ordinance,  and  in  the  event  of  the  failure  of  any  such  owner,  tenant  or 
occupant  to  remove  the  snow  or  ice  from  any  such  sidewalk,  or  cut  the 
weeds  to  the  center  of  any  street  or  alley  along  or  in  front  of  the  abutting 
or  adjoining  premises,  within  the  time  provided  in  such  ordinance,  then, 
that  any  such  municipal  corporation  may  remove  such  snow  or  ice  or  cut 
such  weeds  and  assess  the  cost  of  such  removal  against  such  adjoining  or 
abutting  premises,  such  assessment  to  be  certified  by  the  city  clerk  or 
clerk  of  the  board  of  trustees  of  any  such  municipal  corporation  to  the 
county  asessor  or  other  proper  county  official  having  charge  of  the  making 
up  of  the  assessment  roll,  and  such  assessment  to  be  placed  on  the  assess- 
ment roll  and  collected  in  the  same  manner  as  other  municipal  taxes  are 
collected. 

Hist.  '13,  c.  90,  p.  366  ;  "municipal"  and  "mu-  charters  of  cities  can  not  be  amended  by  general 
nicipal  corporation"  substituted  for  references  to  laws.  Boise  City  Nat.  Bk.  v.  Boise  (1909)  15  I.  792, 
cities,  towns  and  villages.  100   P.   93. 

Application     to     special     charter     cities:       Special 

152:55.  Lease  of  mining  property  owned  by  city.  The  corporate  au- 
thorities of  any  municipal  corporation  whenever  it  has  been  determined  or 
becomes  probable  that  any  of  the  property  of  the  said  municipal  corpora- 
tion has  become  valuable  by  reason  of  any  veins  or  lodes  or  other  deposits  of 
mineral  underlying  the  said  property,  upon  a  vote  of  three-fourths  of  the 
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members  of  said  council  or  board  of  trustees,  shall  have  the  right  to  grant  a 
lease  by  ordinance  in  and  to  such  minerals,  with  the  right  to  mine  for  and 
extract  the  same,  provided  that  the  surface  of  said  property  shall  be  in  no 
wise  disturbed  or  interfered  with.  Such  lease  shall  provide  for  such  roy- 
alties and  shall  contain  such  other  terms  and  provisions  as  to  said  council  or 
board  of  trustees  may  seem  proper ;  but  in  no  case  shall  any  such  lease  be 
made  for  a  greater  period  than  25  years. 

Hist.  '17,  c.  28,  §  1,  p.  69  ;  "municipal  corpora- 
tion" for  references  to  cities,  towns  and  villages ; 
"trustees"   for   "aldermen." 

152:56.  Sale  of  excess  power  by  municipal  light  plant.  Any  mu- 
nicipal corporation  of  the  state  of  Idaho  owning  or  controlling  an  illumin- 
ating plant  may  sell  its  excess  power  to  persons  and  corporations  for  any 
lawful  purpose.  The  term  "excess  power''  is  interpreted  to  mean  all  elec- 
tricity not  needed  for  the  use  of  the  municipality  and  for  the  use  of  the 
inhabitants  thereof  for  illuminating  purposes.  All  charges  or  rates  for  the 
excess  power  shall  be  fixed  by  ordinance  and  shall  be  uniform  and  fair  to 
all  consumers  and  no  discrimination  shall  be  allowed  or  practiced  by  any 
municipality :  Provided,  That  any  municipality  which  may  desire  to  take 
advantage  of  the  provisions  of  this  section  may  only  contract  with  con- 
sumers as  to  excess  power.  All  contracts  which  may  be  entered  into  with 
consumers  are  to  be  drafted  subject  to  the  foregoing  provision.  No  con- 
tract can  be  entered  into  by  any  municipality  under  this  section  with  con- 
sumers for  a  longer  period  than  five  years. 

Hist.      '13.   c.   55,   p.  165 ;   "municipal   corporation"  Cross    ref.      Additional    provision    relating   to    sale 

and   "municipality"    for  city   and  village   references.        of  excess  power:     152:43. 

ARTICLE  4. 
MUNICIPAL  IRRIGATION  SYSTEMS. 

152:57.  Municipal  control :  Petition.  Every  municipal  corporation 
in  the  state  of  Idaho  shall  have  the  power,  by  and  through  its  governing 
body,  upon  a  petition  signed  by  owners  representing  the  ownership  of  two- 
thirds  of  the  water  distributed  within  said  municipality,  to  regulate,  con- 
trol and  supervise  the  distribution  of  all  water  used  by  the  inhabitants 
thereof  for  irrigation  purposes,  and  to  convey  the  same  by  ditches,  lat- 
erals, pipes,  aqueducts,  flumes,  culverts  or  other  feasible  means,  through 
the  public  streets,  avenues  and  alleys,  and  to  apportion  such  irrigating 
water  among  such  inhabitants,  and  designate  the  time  or  turn,  lengths  of 
time  when  each  water  user  or  land  owner  shall  use  the  same,  and  otherwise 
supervise,  control  and  distribute  such  irrigation  water  in  such  a  way  to 
promote  the  general  welfare  of  the  inhabitants  of  such  municipalities. 

Hist.  '15,  c.  67,  §  1,  p.  173;  "municipal  corpora- 
tion" and  "municipality"  for  references  to  cities 
and  villages  ;   "their  governing  bodies"  singularized. 

152:58.  Assignment  of  water  stock  to  municipality.  Where  the  in- 
habitants of  such  municipality  own  stock  in  irrigation  or  canal  companies 
supplying  them  with  irrigating  water  for  use  therein  and  desire  to  receive 
the  benefit  of  the  provisions  of  this  article,  it  shall  be  necessary  for  such 
owners  of  irrigation  and  canal  companies'  stock  to  assign  the  same  over 
to  the  municipality  in  trust  for  their  use  and  benefit,  and  thereafter  such 
municipality  will  represent  such  inhabitants  or  owners  at  all  stockholders 
meetings  of  such  irrigation  or  canal  companies,  pay  all  assessments  levied 
against  such  assigned  stock  by  such  canal  or  irrigation  companies  for  u|>- 
lwep  or  maintenance  expense  thereof,  and  thereafter  assume  lull  control 
of  conveying,  apportioning,  regulating  and  distributing  such  water  to  the 
inhabitants  of  such  municipality;  but  such  municipality  shall  never  sell 
or  otherwise  dispose  of  such  canal  or  irrigation  companies'  slock  so  as- 
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signed  to  it  in  trust,  but  shall  forever  retain  the  same  in  trust  for  the  use 
and  benefit  of  its  inhabitants. 

Hist.     '15,  c.  67,  first  part  §2,  p.   174;  rewritten:        for    reference    to    cities    and   villages;    other    phrase- 
subjects    and    objects    singularized ;    "municipality"        ology  slightly  changed.  > 

152:59.  Municipal  water  certificate.  In  lieu  of  such  stock  so  as- 
signed to  such  municipality,  it  shall  issue  to  such  assignors  a  municipal 
water  certificate,  showing  such  assignor  to  be  entitled  to  all  the  water  he 
originally  was  entitled  to  under  the  certificate  of  such  canal  or  irrigation 
companies,  which  municipal  water  certificate  shall  be  signed  by  the  chair- 
man of  the  board  of  trustees  and  clerk  of  the  village  or  the  mayor  and 
clerk  of  the  city,  with  the  corporate  seal  thereof  affixed,  guaranteeing  to 
the  owner  or  holder  thereof  his  full  property  rights  concerning  the  use  and 
benefit  to  be  derived  from  the  water  he  originally  enjoyed  under  such 
assigned  certificate.  Such  municipal  water  certificate  issued  in  accord- 
ance herewith  and  municipal  ordinances  passed  in  pursuance  hereof,  shall 
be  prima  facie  evidence  in  all  courts  of  law  and  equity,  of  the  right  of  the 
owner  and  holder  thereof  to  the  ownership,  use  and  benefit  of  the  water 
guaranteed  thereby,  subject  only  to  the  power  of  the  municipality  in 
which  the  same  is  used  to  convey,  control,  distribute  and  apportion  the 
same  in  accordance  with  the  provisions  of  this  article. 

Hist.     '15,   c.   67,   second  part  §2,   p.   174;  rewrit-        ity"     for    reference     to    cities    and     villages;     other 
ten  ;    subjects  and   objects   singularized  ;   "municipal-        phraseology  slightly  changed. 

152:60.  Appointment  of  water  commissioner:  Duties.  It  shall  be 
the  duty  of  the  governing  body  of  such  municipality  to  provide  for  the 
appointment  of  a  water  commissioner  therein,  whose  duty  it  shall  be  to 
supervise  the  conveying,  control,  apportioning  and  distribution  of  all  irri- 
gating water  in  such  municipality,  designate  the  time  when,,  the  length  of 
time,  and  from  whom  each  water  user  is  to  receive  such  water,  under  such 
rules  and  regulations  such  municipality  may  prescribe  by  ordinance  or 
resolution,  not  inconsistent  with  the  provisions  of  this  article.  Such  water 
commissioner  must  issue  to  each  water  user  or  land  owner  a  certificate  of 
use  at  the  beginning  of  each  irrigating  season,  not  later  than  May  1  of 
each  year,  stating  the  length  of  time,  from  whom  and  the  time  he  is  to 
take  such  water,  and  on  what  day  or  days  his  turn  will  come  during  the 
ensuing  irrigating  season,  and  see  that  such  turns  and  regulations  are 
enforced  for  the  benefit  of  such  users,  the  form  of  such  certificate  to  be 
prescribed  by  ordinance. 

Hist.  '15,  c.  67,  §  3,  p.  174  ;  "municipalities"  sin- 
gularized ;  pronouns  of  feminine  gender  omitted  ; 
"or"  changed  to  "are." 

152:61.  Apportionment  of  cost.  To  defraj^  the  expense  of  convey- 
ing, controlling,  distributing  and  apportioning  such  irrigation  water  as 
herein  provided,  the  municipality  may  assess  and  apportion  the  cost  thereof 
against  the  several  water  users  or  land  owners  using  the  same,  according 
to  the  length  of  time  each  user  or  land  owner  may  use  such  water,  and 
collect  such  money  and  keep  it  in  a  separate  fund  to  be  known  as  the  irri- 
gation fund  of  such  municipality  for  the  purpose  of  paying  such  expense, 
including  the  assessment  of  the  canal  or  irrigation  companies  who  furnish 
such  municipality  with  water  for  upkeep  and  maintenance  thereof,  upon 
the  assigned  stock  held  by  such  municipality:  Provided,  That  such  mu- 
nicipality may  pay  said  expense  out  of  the  general  fund  and  provide  for 
such  payment  through  the  general  levy,  if  a  majority  of  the  board  of  trus- 
tees in  a  village,  or  the  city  council  in  a  city,  so  determine. 

Hist.      '15,   c.    67,    §4,   p.    175;    "municipality"   for  ^ 

"city     or     village"  ;     "municipalities"     singularized  ;  ^ 

"may"  omitted  in  last  phrase. 

152:62.  Control  of  ditches.  To  fully  carry  into  effect  the  purposes 
of  this  article  every  municipal  corporation  shall  have  power  to  construct, 
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enlarge,  diminish,  alter  or  change  all  irrigation  ditches,  aqueducts,  pipe 
lines,  flumes,  canals  or  laterals  within  its  corporate  limits  that  may  be 
necessary  to  convey,  control,  distribute,  apportion  and  regulate  such  irri- 
gation water  to  the  inhabitants  thereof  in  accordance  herewith. 

Hist.  '16,  c.  67,  first  part  of  §5,  p.  175;  "mu- 
nicipal corporation"  for  "incorporated  village  or 
city" ;   "its"   for   "their." 

152:63.  Power  of  municipality  to  prescribe  penalties  for  interfer- 
ence. Such  municipality  after  taking  over  the  control,  conveying,  dis- 
tribution and  regulation  of  such  irrigating  water,  shall  have  power  by 
ordinance  to  declare  it  a  misdemeanor  for  any  unauthorized  person  to 
meddle,  dam,  turn,  interfere  or  in  any  manner  tamper  with  such  irrigating 
water  and  disarrange  the  schedule  of  such  municipality  and  thereby  de- 
prive any  user  or  land  owner  from  the  uninterrupted  use  and  benefit  of 
his  turn  of  said  water,  and  provide  a  penalty  for  such  misdemeanor. 

Hist.  '15,  c.  67,  last  part  of  §5,  p.  175;  "mu- 
nicipalities" singularized  ;  pronoun  of  feminine  gen- 
der  omitted. 

152:64.  Change  of  canal  location.  Any  municipal  corporation  with- 
in the  state  of  Idaho  may  by  ordinance  or  resolution,  duly  passed,  declare 
any  canal  or  irrigation  ditch  running  through  such  municipality  and  con- 
veying water  to  users  thereof  beyond  such  corporate  limits,  dangerous, 
unsightly  or  insanitary,  in  case  it  becomes  such,  and  remove  said  canal  or 
irrigation  ditch  outside  of  the  corporate  limits  of  such  municipality  by 
constructing  free  of  cost  to  the  users  of  such  water,  a  new  canal  or  irrigat- 
ing ditch,  and  thereby  convey  such  water  to  the  users  thereof :  Provided, 
That  such  change  delivers  to  such  users  the  full  amount  of  water  they 
formerly  conveyed  to  their  premises,  in  as  good  condition  as  they  formerly 
received  it. 

Hist.     '15,  c.   67,   §  6,  p.   175  ;   "municipal  corpora-  municipality    to    abate    a   nuisance    does    not    include 

tion"  and  "municipality"  for  references  to  cities  and  the  power  to  declare  anything  a  nuisance  which    is 

villages  ;    "municipalities"    singularized.  not  one  in  fact  nor  one  per  se.     Twin  Falls  v.  Har- 

Cross  ref.     Similar  general  provision:      152:23.  Ian    (1915)    27   I.  769,   151  P.   1191. 

Limitation    on    power:      The    general    power    of    a 

152:65.  Contracts  with  irrigation  districts.  Municipalities  are  au- 
thorized and  empowered  to  enter  into  contracts  with  irrigation  districts 
and  irrigation  districts  organized  or  hereafter  organized  under  the  laws 
of  this  state  are  authorized  and  empowered  to  contract  with  municipalities, 
which  contract  may  provide  that  the  municipality  may  distribute  irrigation 
water  to  the  lands  of  such  municipality  within  the  platted  portion  of  said 
municipality  or  any  part  thereof  lying  within  the  irrigation  district. 

Hist.  '17,  c.  41,  §  1,  p.  92;  "municipalities"  and 
"municipality"  for  reference  to  cities  and  villages; 
"hereby"   omitted. 

152:66.  Same:  Annual  certification  of  cost.  Where  said  contract 
has  been  entered  into  by  such  municipality  it  shall  be  the  duty  of  the  mu- 
nicipal authorities  to  certify  on  or  before  the  1st  of  August  of  each  year 
the  estimated  cost  of  operating  the  works  covered  by  such  contract  to 
the  board  of  directors  of  the  district  in  order  that  they  may  cover  such  cost 
in  the  maintenance  and  operation  assessment  levied  on  the  third  Tuesday 
in  August  of  each  year. 

Hist.  '17,  c.  41,  §  2,  p.  93;  "municipal"  and  "mu- 
nicipality" for  city  and  village  references. 

ARTICLE  5. 
REGULATION  OF  WEIGHTS  AND  MEASURES. 

152:67.      Inspection  of  weights  and  measures.      Any  municipality  in 

the  state  may  establish  a  department  of  public  inspection  of  weights  and 
measures,  and  shall  have  power  to  appoint  a  sealer  and  deputies  and  fix 
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their  compensation,  and  to  pass  such  ordinances  not  in  conflict  with  the 
state  laws  as  may  be  deemed  necessary ;  and  if  a  city  or  municipality  shall 
establish  such  a  department  it  shall  provide  the  sealer  with  suitable  quar- 
ters, a  set  of  standards  to  be  specified  by  the  state  sealer,  and  all  other 
equipment  for  the  proper  performance  of  his  duties.  All  municipal  stand- 
ards shall  be  tried,  proved,  and  sealed  under  the  direction  of  the  state 
sealer,  and  shall  be  returned  to  him  for  verification  at  least  once  every  five 
years.  They  shall  make  reports  to  the  state  sealer  on  blanks  to  be  fur- 
nished by  him  on  or  before  the  1st  day  of  September  of  each  year. 

Hist.     '13,  c.  84,   §  24,  p.  347  ;  reference  to   "city"        General  municipal  supervision  of  weights  and  meas- 
omitted,  covered  by  "municipality."  ures :       152:30.       Measurement    of    wood    and    fuel: 

Cross    ref.      Weights   and   measures   law:      c.    109.        lM,S1' 

152:68.  Municipal  wagon  scales:  Establishment.  The  city  council 
of  any  city  or  the  board  of  trustees  of  any  village  of  the  state  of  Idaho  are 
authorized  and  empowered  to  buy,  establish  and  maintain  public  wagon 
scales  in  such  municipality,  and  the  said  city  council  or  board  of  trustees 
are  authorized  and  empowered  to  buy  and  maintain  scales  already  in  use 
in  the  said  municipality,  the  same  to  be  used  and  maintained  as  a  public 
wagon  scale  in  such  municipality  for  the  public  use  therein. 

Hist.     '17,  c.  92,   §  6,  p.  317  ;  "hereby"  omitted. 
Cross   ref.     Analogous  provisions  for  county  pub- 
lic wagon  scales:      §  1934g  et  seq. 

152:69.  Same:  Maintenance:  Weighmaster.  The  city  council  of 
any  city  or  the  board  of  trustees  of  any  village  or  any  such  municipality 
wherein  such  public  wagon  scales  are  maintained  shall  have  control  of  such 
scales  and  shall  make  such  rules  or  regulations  in  regard  to  the  mainte- 
nance and  use  of  the  same  as  they  shall  deem  proper,  and  the  said  city 
council  or  board  of  trustees  shall  biennially  appoint  a  public  weighmaster, 
whose  duty  it  shall  be  to  have  charge  of  such  scales  and  properly  weigh 
all  articles  and  commodities  thereon  as  hereafter  provided  and  give  a  state- 
ment to  such  person  applying  to  have  such  articles  weighed,  and  such  state- 
ment shall  be  prima  facie  evidence  of  the  correct  weight  of  such  articles 
or  commodities ;  and  the  city  council  or  board  of  trustees  shall  fix  the  com- 
pensation of  said  weighmaster,  which  compensation  shall  be  paid  out  of 
the  treasury  of  such  municipality,  and  shall,  from  time  to  time,  fix  the 
price  to  be  charged  for  weighing  any  article  or  commodity  thereon,  and  the 
weighmaster  shall  collect  such  charge  at  the  time  of  weighing  such  articles 
or  commodities  and  shall,  at  the  end  of  each  month,  pay  all  moneys  collected 
by  him  for  such  charge  into  the  treasury  of  the  municipality  and  file  with 
the  clerk  of  such  municipality  a  statement  of  the  amount  of  all  such  moneys 
collected.     ['17,  c.  92,  §  7,  p.  317.] 

Hist.     '17,  c.  92,  §  7,  p.  317. 

152:70.  Bond  of  weighmaster.  Such  public  weighmaster,  as  may  be 
appointed  within  such  municipality,  shall  give  a  bond  to  the  state  of  Idaho 
in  the  amount  to  be  fixed  by  the  said  city  council  or  board  of  trustees,  and 
in  no  case  shall  such  bond  be  for  less  amount  than  $200.  ['17,  c.  92,  §  8, 
p.  317.] 

Hist.      '17,   c.   92,    §  8,   p.   317. 

ARTICLE   6. 
LOCAL  IMPROVEMENT  DISTRICTS. 

Cross   ref.     Similar  provisions  are  found  in  the  sewer  assessment  law:     160:5-31,  40. 

Special  Assessments. 
152:71.      Special  assessments.     Assessments  made  under  the  provi- 
sions of  sections  14  and  16  of  this  chapter  shall  be  made,  assessed  and 
collected  in  the  manner  provided  in  the  following  sections,  72  to   100, 
inclusive. 
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Hist.  R.  C.  §  2238,  subd.  sixth,  reenacted  '11,  c.  S  1,  P.  51  ;  reference  phrasing  slightly  changed.  The 
81,  §  1,  subd.  sixth,  p.  267  ;  enacted  as  R.  C.  §  following  §$  72-100  were  originally  subdivisions  of 
2238f  by  '15,  c.  97,  §  2,  p.  233,  reenacted  '17,  c.  22,        R.  G.  §  2238f. 

152:72.  Bases  of  assessments.  The  assessment  of  the  cost  and  ex- 
pense of  any  work  or  improvement  provided  for  in  sections  14  and  16  of 
this  chapter  shall  be  assessed  upon  the  abutting,  contiguous  and  tributary 
lots  and  lands,  and  lots  and  lands  included  in  the  improvement  district 
formed,  each  lot  and  parcel  of  land  being  separately  assessed  for  the  full 
debt  thereof  in  proportion  to  the  number  of  feet  of  such  lands  and  lots 
fronting  thereon  or  included  in  the  improvement  district,  and  in  propor- 
tion to  the  benefits  derived  to  such  property  by  said  improvement  suffi- 
cient to  cover  the  total  cost  and  expense  of  the  work  to  the  center  of  the 
street.     ['15,  c.  97,  §  2,  subd.  2238al.] 

Hist.      R.    C.    §2238,    subd.   sixth    (1);   am.    '11,    c.  Cross    ref.      Assessment   based    on    benefits    alone: 

81,    §  1,    subd.    sixth    (1);    enacted    as    R.    C.    §  2238f         152:73;    against  unpatented    land:      152:53. 
by    '15,    c.    97,    §  2,    reenacted    '17,    c.    22,    §  1,    subd. 
2238fl,  p.   52. 

152:73.  Street  intersections:  Petition.  The  expense  of  all  im- 
provements in  the  space  formed  by  the  junction  of  two  or  more  streets,  or 
wherein  one  main  street  terminates  in  or  crosses  another  main  street,  and 
also  all  street  crossings  or  crosswalks  shall  be  paid  by  such  city  or  village : 
Provided,  however,  That  in  the  event  such  improvement  is  requested  by 
petition  of  the  resident  owners  of  property  subject  to  assessment,  and 
such  petition  shall  request  that  the  cost  of  the  improvement  be  assessed 
against  all  the  property  in  such  improvement  district  in  proportion  to  the 
benefits  derived,  and  is  signed  by  70  per  cent  of  the  resident  owners  of 
property  within  such  district  subject  to  assessment,  the  council  or  trustees 
may  in  its  discretion  assess  such  expense  against  all  of  said  property  in 
proportion  to  the  benefits  derived  from  such  improvement,  but  the  inten- 
tion of  the  council  or  trustees  to  so  assess  said  expense  must  be  stated  in 
the  resolution  or  ordinance  declaring  its  intention  to  make  such  im- 
provement. 

Hist.     R.  C.  §  2238,  subd.  sixth   (2),  reenacted  '11,  grantor    has    not    signed    the    petition    based    on    his 

c    81,    §  1,   subd.   sixth    (2)  ;   am.    and  enacted   as   R.  ownership   of  such   real   estate. 

("'.    S  2238f2   by   '15,   c.    97,    §  2,   reenacted   '17,    c.    22,  Husband    and    wife   residing    in    the    district,    each 

SI     subd.    2238f2,    p.    52;    "covered   by   this   section"  having  separate  property  in  such  district,  must  each 

omitted  after  "improvement."  be   -ounted  as  a  petitioner. 

,       ~   j.                 *  ;„+„„+,- ^„  .      it;9-7i;    nthpr  ^n    the  case   of   community   property,    if   both    hus- 

<  ross  ref.     «fdl";n=en^"^Pttv1?n  \  „15?8         °thei  band   and  wife   sign,  they   should  be  counted  as  one. 

expenses   payable  by  municipality.      152.78  but  ^   ^^  in    ^^  name   ^  property   8tam,s 

Bonds  for  street   intersections:     Where  bonds  are  may  sign  aione 

proposed  to  be  issued  by  the  city  for  the  city's  share  Residents  of  the  district  temporarily   absent,   hav- 

of    the    cost   of   the    improvement   proposed,    the   city  inK  rea]  estate  in  district  subject  to  assessment, 

must  proceed  under  two  separate  ordinances,  one  of  Same:     Signers  not  counted:     The  following  sign- 

which   should  provide   for  the   issuance  of  municipa  en  should  not  ^  COUnted : 

bends   under   §  2315   et   seq.,   subject   to   the  approval  A  forgj^n  corporation  owning  property  in   the  dis- 

of    the    electors    and    taxpayers,    and    the    other    for  trict. 

local   improvement  bonds  under  this   article.      Byrns  Joint   owners   of   real    estate   within    the    improve- 

v.    Moscow    (1912)    21    I.    398,    121    P.    1034.  ment   district   who   also   own   real   estate   in    said    dis- 

Spaces  opposite  alleys:      This  statute  does  not  in-  trict   individually    should   each    be  counted    but   <>nco 

elude    spaced    in    streets   opposite    alleys   or   intersec-  on    such   petition, 

tions    with    alleys,    and    the    city    at   large   is   not   re-  Nonresidents   of   the    district. 

ouired  to  pay  for  the  paving  of  such  portions  of  the  A   name  placed  on  the   petition   60   days  after  petl- 

^trppt       Clvde   v     Moscow    (1913)    23    I.    592,    131    P.  tion    was   filed   and   acted    upon    by    the   municipality' 

381                             '  McQueen  v.   Moscow  (1915)   28  I.   140,    L52   I\   790. 

Petition-       Sufficient:       The    action     of    the    city  Same:      Signer  may  withdraw  :      Any  one  who 

council    in'  declaring    sufficient    a    petition    for    local  signed    such    petition    has    a    right    to    withdraw    his 

improvement    is    final,    in    the    absence    of    fraud    or  name     therefrom     at     any     time     before     the    council 

misconduct.      McQueen   v.    Moscow    (1915)    28  I.    146,  passes    the    ordinance    of    intention      but     not     after- 

1^9    T>      7QQ  ward.       McQueen     v.    Moscow     (l!ll.>)     2*     I.     146,     1  ■•  . 

io<s    r.     ivv. 

Same:      Signers    counted:      The   following   signers  r-    "■•  . 

.hould    be    counted  •  Appeal:      There    is    no    appeal    from    the    aetiotl    of 

A    domestic  corporation    holding   property    in    the  the  council  in  holding  petition  is  sufficient    and  such 

listrict  action   is   final    unless    fraud    or   misconduct    is   shown 

'    A  person  who  holds  real  estate  within  district  un-  in    making   such   order.      McQueen    v.    Moscow    (1916) 

der    contract,    the   deed    being   in   escrow,    where    his  28   I.    146,    152   P.   799. 

152:74.      Improvements  on  one  side  of  street.      When  any  work  or 
improvement  herein  authorized  is  done  or  made  on.  one  side  of  the  center 
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line  of  an  alley  or  public  way,  the  lots  fronting  on  that  side  only  shall  be 
assessed  to  cover  the  expense  of  said  work. 

Hist.  R.  C.  §2238,  subd.  6th  (3),  reenacted  '11,  subd.  2238f3,  p.  52;  reference  phrasing  slightly 
c.  81,  §  1,  subd.  6th  (3),  p.  269;  enacted  as  R.  C.  changed;  "alleys"  and  "public  ways"  singularized. 
S  2238f3  by  '15,  c.  97,   §  2,  reenacted  '17,   c.  22,   §  1, 

152:75.      Ordinance  of  intention:      Notice  to  permit  protests.      The 

city  council  or  trustees  shall,  before  or  during  the  grading,  paving  or  other 
improvement  of  any  street  or  alley,  the  cost  of  which  is  to  be  levied  and 
assessed  upon  the  property  benefited,  first  pass  at  a  regular  or  special 
meeting,  a  resolution  or  ordinance  declaring  its  intention  to  make  such  im- 
provement, and  stating  in  such  resolution  or  ordinance  the  name  of  the 
street  or  alley  to  be  improved,  the  points  between  which  said  improvement 
is  to  be  made,  the  general  character  of  the  proposed  improvement,  and 
the  estimate  of  the  cost  of  the  same,  and  that  the  cost  of  the  same  is  to  be 
assessed  against  the  property  abutting,  fronting,  contiguous  or  tributary 
(and  included  in  the  assessment  district  herein  provided)  on  such  street 
proposed  to  be  improved,  the  method  by  which  the  expense  of  the  improve- 
ment in  the  space  formed  by  the  intersection  of  streets  is  to  be  paid,  and 
shall  fix  the  time,  not  less  than  10  days,  in  which  protests  against  said  pro- 
posed improvement  may  be  filed  in  the  office  of  the  clerk. 

It  shall  be  the  duty  of  such  clerk  to  cause  such  resolution  to  be  published 
in  the  official  newspaper  of  the  municipality  in  at  least  two  consecutive 
issues  before  the  time  fixed  in  such  resolution  for  filing  such  protests,  and 
affidavit  of  such  publication  shall  be  filed  on  or  before  the  time  fixed  for 
such  filing. 

Hist.     R.  C.  §  2238,  subd.  6th   (4)  ;  am.   '11,  c.  81,  the  streets  and  alleys  can  be  readily  ascertained  and 

$  1,  subd.  6th   (4),  p.  268  ;  enacted  as  R.  C.  §  2238f4  determined    from    said    description.      Coughanour    v. 

by  '15,   c.  97,   §2;  am.    '17,   c.   22,   §1,   subd.   2238f4,  Payette   (1914)    26  I.   280,    142  P.    1076. 

p.  52  ;  "municipality"  for  "city."  A   protest  by  a  property   owner  against  the  crea- 

Conn.    leg.— Mont.       R.    C.     §3370.       McEwen    v.  tion  of   a   proposed  improvement  district  waives  ob- 

Coeur  d'Alene   (1913)   23  I.  746,  758,  132  P.  308.  Jec^10+n    to   Jhe    sufficiency   of   the   notice    of    the   de- 
scription   of    the    district.       Coughanour    v.    Payette 

Cross    ref.      Ordinance    of    intention    required    to  (1914)    26   I.   280,    142  P.    1076. 

state  basis  of  assessments  in  certain  cases:      152:73.  in    assessing    property    for    local    improvements    a 

Purpose    of    ordinance:      The    resolution    or    ordi-  substantial    compliance    with    the    law    is    sufficient, 

nance  of  intention  is  for  the  purpose  of  giving  no-  McQueen  v.  Moscow  (1915)   28  I.  146,  152  P.  799. 

tice  to   the   property   owners   who   will   be   subjected  In   the   ordinance  ordering   improvements    and   as- 

to    costs    and    assessments    of    the    intention    of    the  sessment  the  lots  and  tracts  of   land  to  be   assessed 

council.      McEwen    v.    Coeur    d'Alene    (1913)     23    I.  must  be  described  by  their  subdivisions  and  present 

132  P.  308.  ownership,  but  this  is  not  required  in  the  ordinance 

The    test    as  'to    whether    the    notice    of    intention  of    in)ten*ioi1-      Veatch    v-    Gibson    (1916)    29    I.    609, 

complies    with    the    law    is    whether    it   furnishes    an  l"°    "•   H12. 

effective  opportunity  to  be  heard  and  gives  reason-  "General  character"  defined:      "General   character 

able  notice  thereof  to  those  interested.     Coughanour  of   the  proposed   improvement"    does   not   mean   that 

v.   Payette    (1914)    26   I.    280,   142   P.    1076.  a  special,    particular,   minute  or  detailed  description 

Substantial    compliance:      It    is    a    sufficient   com-  of    the    work    should    be    stated,    but   that   a   general 

pliance  with  this  statute  for  the  city  council  to  pass  statement    should    be    made    pertaining    to    a    whole 

an    ordinance    giving   the    names   and   description    of  class  orT  order  •   belonging  to  a  whole  rather  than   a 

he  streets  to  be  improved  and  the  character  of  the  p,art-      l\   1S    °Ptlonal    with    the    council    whether    it 

improvement  to  be  made,  and  reciting  that  the  pub-  should  adopt  any  system  of  universal  application  or 

lie    interest   and   convenience  demand  that   such   im-  Pursue  any   plan   which  it  may  deem  best  suited  to 

provement  be   made,    and   designating   a  time  on   or  the     improvement    contemplated    at    a    given    time, 

before   which   protests   may   be  made  and   filed  with  McEwen  v.    Coeur  d  Alene   (1913)    23  I.   746,    132  P. 

the    city   clerk    against    such    proposed    improvement.  "*'°- 

Clyde  v.  Moscow   (1913)    23  I.  592,    131  P.   381.  Failure  to  file  affidavit:      The  mere  failure  to  file 

Where    the    resolution    or    ordinance    of    intention  the  affidavit  of  publication  is  not  jurisdictional  and 

describes  the  exterior  boundaries  of  an  improvement  in    such    case,    where    the    publication    was    actually 

district    proi>osed    to    be    established,    and    also    con-  made,   full   notice  was  in  fact  given   as  required  by 

i^s  the  number  of  the  lots  and  blocks  within  such  the  statute  and  no  property  owner  was  in  any  way 

district  that  will   be   affected   by   such   improvement,  injured.     McEwen  v.  Coeur  d'Alene   (1913)  23  I.  746, 

it  is  a   sufficient  compliance  with   the  statute,   since  132  P.  308. 

152:76.  Action  following  protests.  If  protests  against  the  proposed 
improvement  by  the  owners  of  more  than  two-thirds  of  the  front  feet  of 
lots  and  lands  abutting  on  such  proposed  improvement  and  included  in 
the  assessment  district  therein  provided,  be  tiled  on  or  before  the  date  fixed 
for  such  filing,  the  council  or  trustees  shall  not  proceed  further  with  the 
work  unless  three-fourths  (or  in  case  there  are  only  five  regular  members 
of  the  council  or  trustees,  then  four-fifths)  of  the  members  of  said  council 
or  board  of  trustees  shall  vote  to  proceed  with  such  work. 
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If  no  such  protest  is  filed,  or  if  such  protest  is  filed  and  three-fourths 
of  the  council  or  trustees  shall  vote  to  proceed  with  such  work,  the  council 
or  trustees  shall  proceed  to  consider  the  same  and  shall  then  or  at  a  subse- 
quent time  proceed  to  enact  an  ordinance  for  such  improvement.  ['17, 
c.  22,  §  1,  part  of  subd.  2238f4,  p.  53.] 

Hist.     R.  C.   §2238,  subd.  6th    (4);  am.   '11,  c.  81,  Cited:      McEwen    v.    Coeur    d'Alene    (1913)    *>6    I 

S  1,  subd.  6th   (4),  p.  268;  enacted  as  R.  C.  §  2238f4        746,   132  P.  308. 
by  '15,   c.  97,    §  2;  am.    '17,   c.   22,   §  1,  subd.  2238f4, 
p.  53. 

152:77.  Ordinance  creating  improvement  district.  By  the  provi- 
sions of  such  ordinance  a  local  improvement  district  shall  be  established, 

to  be  called  "Local  improvement  district  No ,"  which  shall  include  all 

the  property  fronting  or  abutting  on,  contiguous  or  tributary  to  the  street 
to  be  improved,  between  the  points  named  in  such  resolution  or  ordinance 
to  the  distance  back  from  such  street,  if  platted  in  blocks  to  the  center  of 
the  block;  if  platted  in  lots  to  the  center  of  the  lots;  and  if  not  platted, 
to  the  distance  of  125  feet. 

Such  ordinance  shall  provide  that  such  improvements  shall  be  made  and 
that  the  cost  and  expense  thereof  shall  be  taxed  and  assessed  upon  all  prop- 
erty in  such  local  improvement  district,  which  cost  shall  be  assessed  in 
proportion  to  the  number  of  feet  of  such  lands  and  lots  fronting  thereon, 
or  abutting,  contiguous  or  tributary  thereto,  and  included  in  said  improve- 
ment district  and  in  proportion  to  the  benefits  derived  by  said  improve- 
ment: Provided,  That  the  city  council  or  trustees  may  expend  from  the 
general  fund  for  such  purposes  such  sums  as,  in  their  judgment,  may  be 
fair  and  equitable  in  consideration  of  benefits  accruing  to  the  general 
public  by  reason  of  such  improvement.  ['17,  c.  22,  §  1,  part  of  subd. 
2238f4,  p.  53.] 

Hist.     R.   C.  §  2238,  subd.   6th   (4)  ;  am.  '11,  c.  81,  provement    should    be    stated    and    the   more    specific 

§  1,  subd.   6th   (4),  p.  268;  enacted  as  R.  C.  §  2238f4  character    of    the    proposed    improvement    be    given, 

by  '15,   c.  97,   $2;  am.    '17,   c.   22,   §  1,   subd.   2238f4,  McEwen   v.   Coeur  d'Alene   (1913)    23   I.   745,    132  P. 

p.   53.  308. 

Second  ordinance:     After  the  ordinance  of  inten-  Description:      In  the  ordinance  ordering  improve- 

tion   had   been  enacted,   stating  the   intention  of  the  ments  and   assessment,   the   lots  and  tracts   must  be 

city,  the  city  council  should  pass  an  ordinance  estab-  described   by    their    subdivisions.      Veatch    v.    Gibson 

lishing   the   improvement  district,    and   in   the   latter  (1916)    29   I.   609,    160  P.   1112. 
ordinance  the  general  character  of  the  proposed  im- 

152:78.  Expenses  payable  by  municipality.  The  expense  of  estab- 
lishing, building  and  repairing  bridges  in  such  city  or  village  shall  be  paid 
by  such  city.  The  expense  incurred  in  making  and  repairing  sewers  in 
any  street  shall  be  paid  by  the  city. 

Hist.     R.  C.  §2238,  subd.   6th   (4);  am.  '11,  c.  81,  Cross    ref.      Street  intersections    payable    by    city: 

S  1,  subd.  6th  (4),  p.  269;  enacted  as  R.  C   §  2238f4         152:73. 
by    '15,    c.    97,    §  2,    reenacted    '17,    c.    22,    §  1,    subd. 
2238f4,  p.  54  ;  provision  substantially  repeating  152  : 
74  omitted  as  unnecessary. 

152:79.  Lien  of  assessments:  Foreclosure.  Whenever  any  expense 
or  cost  of  work  shall  have  been  assessed  on  any  land  the  amount  of  said 
expenses  shall  become  a  lien  upon  said  lands,  which  shall  take  precedence 
of  all  other  liens,  and  which  may  be  foreclosed  in  accordance  with  the  pro- 
visions of  the  Code  of  Civil  Procedure. 

Such  suit  shall  be  in  the  name  of  the  city  of..... .  .(naming  it) 

as  plaintiff,  and  in  any  such  proceedings  where  the  court  trying  the  same 
shall  be  satisfied  that  the  work  has  been  done  or  material  furnished,  which, 
according  to  the  true  intent  of  this  article,  would  be  properly  chargeable 
upon  the  lots  or  lands  through  or  by  which  the  street,  alley  or  highway 
improved  or  repaired  may  pass,  a  recovery  shall  be  permitted,  or  a  chaiK*' 
enforced  to  the  extent  of  the  proper  proportion  of  the  value  of  the  work 
or  material  which  would  be  chargeable  on  such  lot  or  land  notwithstanding 
any  informalities,  irregularities  or  defects  in  any  of  the  proceedings  oi 
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such  municipal  corporation  or  anv  of  its  officers.     ['15,  c.  97,  §  2,  part  of 
subd.  2238f4,  p.  225.] 

Hist.     R.  C.  §  2238,  subd.  6th   (4)  ;  am.  '11,  c.   81,  Cited:      New  First  Nat.    Bk.   v.   Weiser    (1916)    30 

S  1,  subd.  6th   (4),  p.  269;  am.  and  enacted  as  R.  C.        I.   15,   166  P.  213. 
£  2238f4   by   '15,  c.  97,   §  2,  reenacted  '17,  c.  22,    §  1, 
subd.   2238f4,   p.   54. 

152:80.  Assessment  roll.  Upon  the  passage  of  an  ordinance  as 
herein  provided,  or  at  such  later  time  as  the  council  or  board  of  trustees 
may  determine,  the  committee  on  streets,  together  with  the  city  engineer, 
or  other  proper  authority  of  such  municipality,  shall  make  out  an  assess- 
ment roll  according  to  the  provisions  of  said  ordinance  and  shall  certify  the 
same  to  the  council  or  trustee  of  such  municipality. 

Hist.      R.    C.     2238,    subd.    6th    (5),    reenacted    '11,  Cited:      New  First  Nat.    Bk.   v.   Weiser    (1916)    30 

c.    81,    §1,    subd.    6th    (5),    p.    269;   am.   and   enacted        I.   15,   166  P.  213. 
as  R.   C.   §  2238f5  by  '15,  c.  97,    §  2  ;  am.   '17,  o.   22, 
S  1,    subd.    2238f5,    p.    54  ;    "municipality"    for    "city, 
town  or  village." 

152:81.  Notice  of  filing  roll :  Time  to  file  objections.  Upon  receiv- 
ing the  said  assessment  roll  the  clerk  of  the  municipality  shall  give  notice 
by  three  successive  publications  in  the  official  newspaper  of  such  munici- 
pality that  such  assessment  roll  is  on  file  in  his  office,  the  date  of  filing  the 
same,  and  said  notice  shall  state  a  time  at  which  the  council  or  trustees 
will  hear  and  consider  objections  to  said  assessment  roll  by  the  parties 
aggrieved  by  such  assessments.  The  owner  or  owners  of  any  property 
which  is  assessed  in  such  assessment  roll,  whether  named  or  not  in  such 
roll,  may,  within  10  days  from  the  last  publication  provided  herein,  file 
with  the  clerk  his  objections,  in  writing,  to  said  assessment. 

Hist.      R.   C.   §2238,   subd.   6th    (6),   reenacted   '11,        subd.    2238f6,    p.    54;    "municipality"    substituted   for 
c.   81,   §  1,   subd.    6th    (6),   p.   270;  enacted  as   R.   C.        specific  terms, 
jj  2238f6  by   '15,  c.  97,   §  2,   reenacted  '17,  c.  22,    §  1, 

152:82.  Hearing  objections:  Order  thereon.  At  the  time  appoint- 
ed for  hearing  objections  to  such  assessment,  the  council  or  trustees  shall 
hear  and  determine  all  objections  which  have  been  filed  by  any  party  in- 
terested to  the  regularity  of  the  proceedings  in  making  such  assessment, 
and  the  correctness  of  such  assessment,  or  of  the  amount  levied  on  any 
particular  lot  or  parcel  of  land,  and  the  council  or  trustees  shall  have  the 
power  to  adjourn  such  hearing  from  time  to  time  and  shall  have  power,  in 
their  discretion,  to  revise,  correct,  confirm  or  set  aside  such  assessment  and 
to  order  that  such  assessment  be  made  de  novo  and  such  council  or  trustees 
shall  pass  an  order  approving  and  confirming  such  assessment  as  corrected 
by  them,  and  their  decision  and  order  shall  be  a  final  determination  of  the 
regularity,  validity  and  correctness  of  said  assessment  to  the  amount 
thereof  levied  on  each  lot  and  parcel  of  land.  ['17,  c.  22,  §  1,  subd.  2238f7, 
p.  55.] 

Hist.     R.   C.     2238,  subd.   6th    (7)  ;   am.    '11,  c.   81,        by   *15,   c.  97,    §  2  ;  am.   '17,  c.   22,    §  1,   subd.   2238f7, 
§  1,  subd.  6th   (7),  p.  270;  enacted  as  R.  C.  §  2238f7        p.  55. 

152:83.  Appeal  from  order.  Any  person  who  has  filed  objections 
to  such  assessment  or  reassessment  as  hereinbefore  provided  shall  have 
the  right  to  appeal  to  the  district  court  of  the  state  and  county  in  which 
said  municipality  may  be  situated. 

Such  appeal  shall  be  taken  by  filing  a  written  notice  of  appeal  with  the 
clerk  of  such  municipality  within  10  days  after  such  assessment  or  re- 
assessment roll  shall  have  been  approved  and  confirmed  by  the  council  or 
trustees,  and  said  notice  shall  describe  the  property  and  the  objections  of 
such  appellant  to  such  assessment,  and  such  appellant  shall  also  file  with 
the  clerk  of  the  district  court  aforesaid,  within  20  days  from  the  approval 
and  confirmation  of  such  roll  by  the  council  or  trustees,  a  copy  of  said 
notice  of  appeal,  assessment  or  reassessment  roll  and  proceedings  thereof, 
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certified  by  the  clerk  of  such  municipality,  together  with  a  bond  to  such 
municipality,  conditioned  to  pay  all  costs  that  may  be  awarded  against  the 
appellant  in  such  sum  not  less  than  $200  and  with  such  security  as  shall 
be  approved  by  the  judge  of  said  court. 

Hist.     R.  C§  2238,  subd.  6th  (8,  9),  reenacted  '11,        subd.    2238f8,    9,    p.    55;    "municipality"    substituted 
c.  81.  §  1,  subd.  6th   (8,  9),  p.  270  ;  enacted  as  R.  C.        for   "city  or  village  "  municll™iity      substituted 

§  2238f8,    9    by    '15,    c.    97,    §  2  ;   am.    '17,    c.    22,    §  1, 

152:84.  Trial  of  appeal.  The  case  shall  be  docketed  by  the  clerk  of 
said  court  in  the  name  of  the  person  taking  the  appeal  against  the  munici- 
pality as  "An  appeal  from  assessments."  Said  cause  shall  then  be  at  issue 
and  have  precedence  over  all  civil  cases  pending  in  said  court,  except  pro- 
ceedings under  the  act  relating  to  eminent  domain  by  cities  and  villages, 
actions  of  forcible  entry  and  detainer.  Such  appeal  shall  be  tried  in  said 
court  as  in  the  case  of  equitable  causes,  except  that  no  pleadings  shall  be 
necessary.  The  judgment  of  the  court  shall  be  either  to  confirm,  modify  or 
annul  the  assessment  in  so  far  as  the  same  affects  the  property  of  the 
appellant,  from  which  judgment  an  appeal  shall  lie  to  the  supreme  court, 
as  in  other  causes.  In  case  the  assessment  is  confirmed,  the  fees  of  the 
clerk  of  the  municipality  for  copies  of  the  record  shall  be  taxed  against  the 
appellant  with  other  costs. 

Hist.     R.  C.   §  2238,  subd.  6th    (9)  ;  am.  '11,  c.  81,        p.    55  ;    "municipality"    for    "city   or    village"  •    "vil- 
§  1,  subd.  6th   (9),  p.  271;  enacted  as  R.  C.   §  2238f9        lages"   for   "towns." 
by   '15,   c.  97,    §2;   am.   '17,   c.   22,   §1,   subd.  2238f9, 

152:85.      Special    assessments    for    improvements:      Collection.      All 

such  assessments  shall  be  known  as  special  assessments  for  improve- 
ments and  shall  be  levied  and  collected  as  a  separate  tax,  in  addition  to 
the  taxes  for  general  revenue  purposes,  to  be  placed  on  the  tax  roll  for  col- 
lection, subject  to  the  same  penalties  and  collected  in  the  same  manner  as 
other  municipal  taxes. 

Hist.     R.   C.   §2238,  subd.  6th    (10),  reenacted  '11,        subd.     2238fl0,     p.     56;     "municipal"     for     "city    or 
c.   81,    §  1,   subd.   6th    (10),   p.   271;  enacted  as  R.  C.        village." 
§  2238fl0  by  '15,  c.  97,  §  2,  reenacted  '17,  c.  22,   §  1, 

Issuance  of  Bonds. 

152:86.      Issuance  of  bonds  to  cover  instalment  payments.      When- 
ever the  mayor  and  council  or  trustees  of  any  municipality  shall,  under  au- 
thority vested  in  them  by  any  laws  of  this  state,  cause  any  street  or  avenue, 
or  alley  in  such  municipality,  to  be  sidewalked,  graded,  curbed,  planked, 
graveled,  paved,  guttered,  sprinkled,  lighted,  repaired  or  macadamized,  or 
any  other  local  street  improvements,  provided  for  in  sections  14  and  IB 
of  this  chapter,  the  cost  and  expense  of  which  is  chargeable  to  the  abutting, 
adjoining,  contiguous  or  approximate  property,  they  may,  in  their  discre- 
tion, provide  for  the  payment  of  the  costs  and  expenses  thereof  by  instal- 
ments instead  of  levying  the  entire  tax  of  special  assessments  for  such  costs 
at  one  time,  and  for  such  instalments  they  may  issue,  in  the  name  of  the 
municipality,  improvement  bonds  of  the  district,  which  shall  include  the 
adjoining,  contiguous  and  approximate  property  liable  to  assessment  for 
such  local  improvements  payable  in  instalments  of  equal  amount  each  ye:\\\ 
which  bonds  shall,  by  their  terms,  be  made  payable  on  or  before  a  date  not 
to  exceed  10  years  from  and  after  the  date  of  issue  of  such  bonds,  and  shall 
bear  interest  not  exceeding  7  per  cent  per  annum,  number  of  years  for  said 
bonds  to  run  and  the  rate  of  interest  thereon,  within  said  limits,  in  each 
instance  to  be  determined  by  the  city  council  or  village  trustees. 

Hist.     R.  C.   §  2238,  subd.   6th   (11)  ;  am.  '11,  c.  81,  assessments    in    certain    municipalities    on    initial 

§  1,  subd.  6th  (11),  p.  271  ;  enacted  as  R.  C.  §  2238fll  of    property   owners:      S  '23(11    et    wq. 
by   '15,  c.  97,    §2;  am.   '17,   c.   22,  §1,  part  of  subd.  Cited:      New    First  Nat.    Bk.    v.    Weiscr    (1916)    80 

2238fll,   p.   56;   "municipality"   substituted  for  "city  I.    15,    L66   I'.  218. 
or  village";   "and"  for  "or"  before  "council."  Bonds   not  a   municipal   obligation:      The   qnootion 

Cross    ref.      Instalment    payment    of    improvement  of     issuing    bonds    hereunder    is    not    required    to    be 
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submitted  to  a  vote  of  the  taxpayers  or  electors  of  Improvement  covered:     This  section  authorizes  the 

either    the    improvement   district    or    the    city.      The  issuance    of    bonds    for    paving    and    storm    sewers, 

debt  is  a  debt  against  the  property  benefited  and  not  Byrns  v.  Moscow  (1912)   21  I.  398,  121  P.  1034;  and 

of  the  city.     Byrns  v.  Moscow   (1912)    21   I.  398,  121  for    sewer    systems,    Veatch    v.    Gibson    (1916)    29    I. 

P.    1034.  609,    160   P.    1112. 

152:87.  Disposal  of  bonds:  Interim  warrants.  Such  bonds  may 
be  issued  to  the  contractor  constructing  the  improvement  in  payment  there- 
of, or  the  mayor  or  council  or  trustees  or  other  authorized  officers  of  said 
municipality  may  sell  the  same  at  not  less  than  their  par  value  net,  and 
pay  the  proceeds  thereof  to  the  contractor.  If  the  council  or  trustees  shall 
determine  to  issue  and  sell  said  bonds,  they  may,  for  the  purpose  of  meet- 
ing the  expense  of  making  said  improvements  as  the  same  are  installed 
prior  to  the  sale  of  said  bonds,  issue  warrants  against  the  improvement 
district,  payable  to  the  contractor  or  other  proper  person,  upon  estimates 
of  the  city  or  village  engineer,  bearing  interest  at  the  rate  of  not  to  exceed 
7  per  cent  per  annum,  which  warrants,  together  with  the  interest  due 
thereon  at  the  date  of  the  issuance  of  said  bonds,  shall  be  redeemed  and 
retired  by  the  proceeds  of  the  sale  of  said  bonds. 

Hist.      R.    C.    8  2238,    subd.    6th    (11);    am.    '11,    c.        part    of    subd.    2238fll,    p.    57;    "municipality"    sub- 
81,    §1,    subd.    6th    (11),    p.    272;    enacted    as    R.    C.        stituted  for  "city  or  village." 
S  2238fll    by    '15,    c.    97,    §2;    am.    '17,    c.    22,    §1, 

152:88.  Maximum  bond  issue:  Interest  coupons.  Such  bonds  shall 
not  be  issued  in  excess  of  the  contract  price  and  expense  of  such  improve- 
ment, including  engineering  and  other  clerical  service,  advertising,  cost  of 
inspection,  cost  of  collecting  assessments,  and  interest  upon  warrants,  if 
issued  as  aforesaid,  and  the  instalment  coupons  shall  include  annual  in- 
terest on  such  instalments  to  the  maturity  thereof.  The  bonds  shall  be  of 
such  denomination  as  the  council  or  trustees  shall  deem  proper. 

Hist.      R.    C.    §  2238,    subd.    6th    (11)  ;    am.    '11,    c.  Cited:      New  First  Nat.    Bk.   v.   Weiser    (1916)    30 

81,    S  1.    subd.    6th    (11),    p.    272;    enacted    as    R.    C.  I.   15,   166  P.  213. 

§  2238fll  by  '15,  c.  97    §  2  ;  am.  '17    c.  22,  §  1,  part  Annual    interest:      This   section    contemplates  that 

??.    fuod     2238fll     p.    57;      annual      inserted   before  annuai    interest  shall   be   paid  upon   such  bonds   and 

MnTerAM     1°S4  PU  ??i               Veatch  v-  Moscow   <1913>  that    interest    coupons    shall     be    attached     to    such 

lA  1.  461,  1.J4  tr.  551.  bonds    for    each    year's    interest    to    the    maturity    of 

No   constitutional   limitation:     Indebtedness  of   lo-  such    bond.      Veatch    v.    Moscow    (1913)    24    I.    461, 

cal  improvement  district  is  not  subject  to  limitation  134   P.  551. 
of   Const.    VIII,    3.      Byrns    v.    Moscow    (1912)    21    I. 
398,   121   P.   1034. 

152:89.  Annual  tax  levy  for  instalments  and  interest.  When  dis- 
trict bonds  are  issued  under  this  article  for  improvements,  the  cost  of 
which  is  by  law  charged  by  special  assessment  against  specific  property, 
the  mayor  and  council,  or  trustees,  or  other  authorized  officer,  board  or 
body,  shall  levy  special  assessments  each  year  sufficient  to  redeem  the  in- 
stalment of  such  bonds  next  thereafter  maturing,  but  in  computing  the 
amount  of  special  assessments  to  be  levied  against  each  piece  of  property 
liable  therefor,  the  interest  due  on  said  bonds  at  the  maturity  of  the  next 
instalment  shall  be  included.  Such  assessments  shall  be  made  upon  the 
property  chargeable  for  the  cost  of  such  improvements,  respectively,  and 
shall  be  levied  and  collected  in  the  same  manner  as  may  be  provided  by 
law  for  the  levy  and  collection  of  special  assessments  for  such  improve- 
ments where  no  bonds  are  issued,  except  as  otherwise  provided  by  this 
section.  But  the  basis  of  such  assessment,  whether  upon  such  assessed 
valuation,  frontage,  or  otherwise  liable  for  such  costs,  shall  be  retained  for  *     K 

the  assessment  of  succeeding  instalments  of  said  bonds. 

Hist.      R.    C.    §2238,    subd.    6th    (11);    am.    '11,    c.  (1913)    24    I.   461,    134   P.    551;   "instalments"    singu- 

81.    §1,    subd.    6th    (11),    p.    272;    enacted    as    R.    C.  larized. 

|2238fll    by    '15     c     97,    §2;    am.    '17,    c     22,    §1  Cited:      New  First  Nat.    Bk     v    Weiser    (m6)    3Q 

part  of    subd.    2238f  11,    p.    57  ;      the   interest  due  on  j     15    lgg  p    213 

said  bonds  at  the  maturity  of  the  next  instalment"  '               * 

for   "interest  thereon   not  exceeding  7    per  cent  per  Annual    interest:      The    statute    contemplates    that 

annum  from  the  date  of  the  issuance  of  said  bonds  annual     interest     shall    be    paid    upon     such     bonds, 

until  the  maturity  of  the  instalments  next  thereafter  veatch  v.   Moscow   (1913)    24  I.  461,   134  P.   551. 
maturing"    on    the    authority    of    Veatch    v.    Moscow 
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152:90.  Form  of  bonds.  Such  bonds  shall  be  numbered  from  one 
upward,  consecutively,  and  each  bond  and  coupon  shall  be  signed  by  the 
mayor,  or  the  chairman  of  the  board  of  trustees,  countersigned  by  the  city 
or  village  treasurer,  and  attested  by  the  clerk  of  such  municipality :  Pro- 
vided, however,  That  such  coupons  may,  in  lieu  of  being  signed  have  printed 
thereon  the  facsimile  of  the  signature  of  said  officers,  and  each  bond  shall 
have  the  seal  of  such  municipality  affixed  thereto,  and  shall  refer  to  the 
improvement  district  for  the  payment  of  which  the  same  shall  be  issued. 
Each  bond  shall  provide  that  the  principal  sum  therein  named  and  the  in- 
terest thereon  shall  be  payable  out  of  the  local  improvement  fund  created 
for  the  payment  of  the  cost  and  expense  of  such  improvement  and  not 
otherwise. 


Hist.  R.  C.  §  2238.  subd.  6th  (11)  ;  am.  '11,  c. 
81,  §  1,  subd.  6th  (11),  p.  272;  am.  and  enacted  as 
R.  C.  §  2238f  11  by  '15,  c.  97,  §  2  ;  am.  '17,  c.  22,  §  1, 
subd.  2238fll,  p.  58  ;  "municipality"  for  "city,  vil- 
lage or  town." 


Cross   ref.     Nonliability  of  municipality   must  ap- 
pear on  face   of  bond:      152:98. 

Cited:      New  First  Nat.    Bk.   v.   Weiser    (1916)    30 
I.   15,   166  P.  213. 


152:91.  Payment  of  instalments  by  owner.  The  owner  of  any  piece 
of  property  liable  for  any  special  assessments  may  redeem  his  property 
from  such  liability  by  paying  the  entire  assessment  chargeable  against  his 
property,  upon  the  municipal  clerk  having  published  a  printed  notice  in 
the  official  newspaper  of  the  municipality  for  10  consecutive  days,  or  three 
consecutive  weekly  issues,  which  notice  shall  state  the  time  for  payment 
to  begin  and  the  time  for  payment  to  close,  the  last  day  of  said  notice  to  be 
not  less  than  30  days  before  the  issuance  of  the  bonds,  or,  after  the  issuance 
of  the  bonds,  by  paying  all  the  instalments  of  the  assessments  which  have 
been  levied  and  also  the  amount  of  the  unlevied  instalments  with  interest 
on  the  latter  at  the  rate  provided  in  the  bonds  from  the  date  of  the  issuance 
of  the  bonds  to  the  time  of  the  maturity  of  the  last  instalment.  In  all  cases 
where  instalments  of  the  assessments  are  not  yet  levied  and  paid  as  above 
provided,  whether  before  or  after  the  issuance  of  the  bonds,  the  same  shall 
be  paid  to  the  clerk,  who  shall  receipt  therefor,  and  all  sums  so  paid  shall 
be  applied  solely  to  the  payment  of  the  cost  and  expense  of  such  improve- 
ments or  the  redemption  of  the  bonds  issued  therefor. 

When  any  piece  of  property  has  been  redeemed  from  liability  for  the 
costs  of  any  improvements  herein  provided,  such  property  shall  not  there- 
after be  liable  for  further  special  assessments  for  the  cost  of  such  improve- 
ments except  as  hereinafter  provided. 

ing  the  assessment  against  his  property  in  full  with 
the  rate  of  interest  which  the  bond  draws,  until  the 
bond  becomes  due.  Veatch  v.  Moscow  (1913)  '1\  I. 
461,   134   P.  551. 

Nonliability  for  delinquent:  I*  is  the  intent  of 
the  statute  to  enable  each  property  owner  to  borrow 
sufficient  money  on  the  strength  of  his  individual 
holdings  to  be  improved,  and  that  no  property 
owner  stands  as  security  for  any  other  property 
owner.  New  First  Nat.  Bk.  v.  Weiser  (1916)  30  I. 
15,  166  P.  218. 

152:92.  Limitation  on  contestability  of  assessments.  No  suit  to  set 
aside  the  special  assessment  or  to  enjoin  the  making  of  the  same  shall  be 
brought,  nor  any  defense  to  the  validity  thereof  be  allowed  after  the  ex- 
piration of  30  days  from  the  time  the  amount  due  on  each  lot  or  piece  of 
ground  liable  for  such  assessment  is  ascertained  or  confirmed  by  the  coun- 
cil or  trustees.     ['17,  c.  22,  §  1,  part  of  subd.  2238fll,  p.  58.] 


Hist.  R.  C.  §  2238,  subd.  6th  (11)  ;  am.  '11,  c. 
Fl,  §1,  subd.  6th  (11),  p.  273;  enacted  as  R.  C. 
§  2238fll  by  '15,  c.  97,  §  2;  am.  '17,  c.  22,  §  1,  subd. 
2238fll,  p.  58  ;  "municipality"  for  "city,  town  or 
village"  ;  "at  the  rate  of  7  per  centum  per  annum" 
changed  to  "at  the  rate  provided  in  the  bonds"  on 
the  authority  of  Veatch  v.  Moscow  (1913)  24  I.  461, 
L34  P.  551. 

Interest:  A  person  who  desires  to  redeem  his 
property  or  clear  it  of  the  lien  created  by  the  issu- 
ance of  local  improvement  bonds,  may  do  so  by  pay- 


Hist.     R.   C.   §2238,  subd.  6th   (11),  reenacted  '11, 
c.   81,   §  1,   subd.   6th    (11),  p.  273;  enacted  as  R.   C. 


§  2288fll    by   '15.  c.   97.   |  2;  am.    'IT.   v.   22,    |  L,   purl 
of   subd.    2238fll,    p.    58. 


152:93.  Payment  of  bonds:  Duties  of  treasurer.  The  funds  aris- 
ing by  such  assessment  shall  be  applied  solely  toward  the  redemption  of 
said  bonds. 


1007 


152:94  MUNICIPAL  CORPORATIONS 

The  city  treasurer  or  other  authorized  officer  of  such  municipality  shall 
pay  the  interest  on  the  bonds  authorized  to  be  issued  by  this  article  out  of 
the  respective  local  improvement  funds  from  which  they  are  payable. 
Whenever  there  shall  be  sufficient  money  in  any  local  improvement  fund 
against  which  bonds  have  been  issued  under  the  provisions  of  this  article, 
over  and  above  the  amount  sufficient  for  the  payment  of  interest  on  all 
unpaid  bonds,  to  pay  the  principal  of  one  or  more  bonds,  the  treasurer  shall 
call  in  and  pay  such  bonds,  which  shall  be  called  and  paid  in  their  numerical 
order:  Provided,  That  such  call  shall  be  made  by  publication  in  the  city 
official  newspaper  on  the  day  following  the  delinquency  of  any  instalment 
of  the  assessment  or  as  soon  thereafter  as  practicable  and  shall  state  that 

bonds  No (giving  the  serial  number  or  numbers  of  the  bonds  called) 

will  be  paid  on  the  day  the  next  interest  coupons  on  said  bonds  shall  become 
due,  and  interest  upon  said  bonds  shall  cease  upon  such  date. 

Hist.      '17,    c.    22,    §  1,    part    of    subd.    2238fll,    p.  by  property  owners  to  payment  of  interest  or  prin- 

!>y  ;   "municipality"  for   "city,  town  or   village."  cipal  due  from  abutting  property  owners  who  failed 

Diversion     of     payments:       The     city     authorities  £>   pay  their  assessments  as  required  by  law.     New 

would  have  no  authority  to  divert  assessments  paid  T  lrst  Nat-  Bk-  v-  Weiser  (1916)   30  I.  15,  166  P.  213. 

152:94.  Refunding  bonds.  In  all  cases  where  special  improvement 
bonds  of  definite  maturities  have  heretofore  been  issued  under  any  of  the 
provisions  of  this  article  in  payment  of  any  special  assessments  or  improve- 
ments, upon  which  the  municipality  has  heretofore  or  may  hereafter  de- 
fault in  the  payment  of  principal  or  interest,  by  reason  of  such  bonds  being 
of  definite  maturities,  or  where  any  bonds  issued  under  this  article  have 
been  or  may  hereafter  be  declared  invalid  or  void  by  order  or  decree  of 
court,  which  may  be  legally  reissued,  the  council  or  trustees,  or  other  au- 
thorized officers  of  such  municipality  shall,  by  ordinance,  provide  for  the 
reissuance  thereof  at  the  same  rate  of  interest  and  in  such  amount  as  will 
cover  the  principal  and  interest  due  on  said  bonds,  and  the  ordinance  pro- 
viding for  such  reissue  shall  provide  for  the  surrender  and  cancellation  of 
such  bonds  upon  which  there  has  been  a  default,  or  which  have  been 
declared  invalid  or  void  and  the  lien  created  by  the  levy  of  such  assessment 
or  assessments  as  herein  provided  shall  not  be  deemed  to  have  been  lost  or 
waived  by  such  reissue  but  shall  remain  in  full  force  and  effect. 

Hist.     "17,  e.  22,  §  1,  part  of  subd.  2238fll,  p.  59  ; 
"municipality"   substituted  for  "city  or  village." 

152:95.  Bondholders'  rights  and  remedies.  Said  bonds,  when  is- 
sued to  the  contractor  constructing  the  improvements  in  payment  thereof, 
or  when  sold  as  above  provided,  shall  transfer  to  the  contractor,  or  other 
owner  or  holder,  all  the  right  and  interest  of  such  municipality  in  and  with 
respect  to  every  such  assessment,  and  the  lien  thereby  created  against  the 
property  of  such  owners  assessed  as  shall  have  not  availed  themselves  of 
the  provisions  of  this  article  in  regard  to  the  redemption  of  their  property 
as  aforesaid,  shall  authorize  said  contractor  and  his  assigns,  and  the  owners 
and  holders  of  said  bonds  to  receive,  sue  for  and  collect,  or  have  collected 
such  assessment  embraced  in  any  such  bond  or  through  any  of  the  methods 
provided  by  law  for  the  collection  of  assessments  for  local  improvements. 

And  if  the  municipality  shall  fail,  neglect  or  refuse  to  pay  said  bonds, 
or  to  promptly  collect  any  of  such  assessments  when  due,  the  owner  of  any 
such  bonds  may  proceed  in  his  own  name  to  collect  such  assessments  and 
foreclose  any  lien  thereon  in  any  court  of  competent  jurisdiction,  and  shall 
recover,  in  addition  to  the  amount  of  such  bonds  and  interest  thereon,  5 
per  centum,  together  with  costs  of  such  suit  including  a  reasonable  sum 
for  attorney's  fees. 

Any  number  of  the  holders  of  such  bonds  for  any  single  improvement 
may  join  as  plaintiff,  and  any  number  of  holders  of  the  property  on  which 
the  same  are  a  lien  may  be  joined  as  defendants  in  cuch  suit. 
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And  such  bonds  shall  be  equal  liens  upon  the  property  for  the  assess- 
ments represented  by  such  bonds  without  priority  of  one  over  another  to 
the  extent  of  the  several  assessments  against  the  several  lots  and  parcels 
of  land. 

Hist.      R.    C.    §  2238,    subd.    6th    (12)  ;   am.    '11,    c.  from  delinquent  taxpayer  or  obtain  title  to  property 

81,    §  1,    subd.    6th    (12)  ;  enacted  as   R.   C.    §  2238fl2  of   such    delinquent  free   of   all    encumbrances       The 

by   '15,   c.  97,    §2;   am.   '17,   c.   22,    §1,   subd.    2238fl2,  remedy  of  the  bondholder  is  not  against  the  city  nor 

l>.    60  ;   "municipality"    for   "city"    and    "city   or   vil-  improvement  district  nor  a  person  who  has  paid  the 

lage."  sum    due   from    him   but   against    property   of   delin- 

Construed:      If   a   bondholder  proceeds  in   manner  <uent.     New  First  Nat.   Bk.  v.   Weiser    (1916)    30   I. 

provided    by    law    he    can    either    secure    his    money  1,r>'    1*>6   P.   213. 

152:96.  Reassessment  of  benefits.  In  all  cases  of  special  assessments 
for  local  improvements  of  any  kind  against  any  property,  persons  or  cor- 
porations whatsoever,  wherein  said  assessments  have  failed  to  be  valid  in 
whole  or  in  part  for  want  of  form  or  sufficiency,  informality,  irregularity 
or  nonconformance  with  the  charter  provisions  or  laws  governing  such  as- 
sessments, the  city  council  or  trustees  or  other  authorized  board  or  body 
shall  be,  and  they  are  hereby,  authorized  to  reassess  such  special  taxes  or 
assessments  and  to  enforce  their  collection,  in  accordance  with  the  pro- 
visions of  law  existing  at  the  time  the  reassessment  is  made. 

Whenever,  for  any  cause,  mistake  or  inadvertence  the  amount  assessed 
shall  not  be  sufficient  to  pay  the  cost  of  the  improvement  made  and  enjoyed 
by  owners  of  property  in  the  local  assessment  district  where  the  same  is 
made,  it  shall  be  lawful,  and  the  city  council  or  trustees  or  other  authorized 
board  or  body  is  hereby  directed  and  authorized  to  make  reassessments  on 
all  the  property  in  said  local  assessment  district  sufficient  to  pay  for  such 
improvement,  such  reassessment  to  be  made  and  collected  in  accordance 
with  the  provisions  of  the  law  or  ordinance  existing  at  the  time  of  its  levy. 

Hist.  R.  C.  §2238,  subd.  6th  (13),  reenacted  '11,  last  part  of  subd.  2238fl2,  p.  60;  "And  it  is  further 
c.  81.  §1,  subd.  6th  (12),  p.  274;  enacted  as  R.  C.  provided  that"  at  beginning  of  second  paragraph 
*  2238fl2  by  '15,  c.  97,  §  2,  reenacted  '17,  c.  22,   §  1,        emitted. 

152:97.  Application  of  bonding  provisions.  Nothing  shall  be  con- 
strued as  repealing  or  modifying  any  existing  manner  and  method  for  cities 
of  the  first  class,  or  those  organized  under  special  or  local  laws,  to  make 
improvements  as  hereinbefore  provided  for,  but  shall  be  construed  as  an 
additional  and  concurrent  power  and  authority.  Any  city  whose  charter 
provides  for  the  issuance  of  bonds  for  local  improvements,  payable  only 
from  the  proceeds  of  special  assessments,  is  hereby  authorized  to  issue 
such  bonds  in  the  manner  and  with  the  effect  provided  in  this  article,  and 
the  holder  of  any  such  bond  shall  look  only  to  the  fund  provided  by  such 
assessment  for  the  principal  or  interest  of  such  bond.  ['15,  c  97,  §  2, 
subd.  2238fl3,  p.  230.] 

Hist.      R.    C.    §  2238,    subd.    6th    (14)  ;    am.    '11,    c.  Application  to  special  charter  cities:     Special  char- 

81,    §  1,    subd.    6th    (14),    p.    274  ;    enacted   as    R.    C.  ters     of  cities  can   not  be  amended  hy  general   laws. 

!;  2238fl3  by  '15,  c.  97,  §2,  reenacted  '17.  c.   22,   §1,  Boise  City   Nat.    Bk.   v.    Boiso    (1909)    L6    I.    792,    LOO 

subd.   2238fl3,   p.   61.  P.   93. 

Cited:      New  First  Nat.   Bk.   v.   Weiser    (1916)    30 
I.   15,   166  P.  213. 

152:98.  Municipality  not  liable.  The  holder  of  any  bond  issued 
under  the  authority  of  this  article  shall  have  no  claim  therefor  against  the 
municipality  by  which  the  same  is  issued,  in  any  event,  except  for  the  col- 
lection of  the  special  assessment  made  for  the  improvement  for  which  said 
bond  was  issued,  but  his  remedy,  in  case  of  nonpayment,  shall  be  confined 
to  the  enforcement  of  such  assessments.  A  copy  of  this  section  shall  be 
plainly  written,  printed  or  engraved  on  the  face  of  each  bond  so  issued. 

Hist.      R.    C.    §  2238,    subd.    6th    (15)  ;   am.    '11,    c.  Claim  of  bondholder:     A   bondholder  can    bave   DO 

81,    SI,    subd.    6th    (15),    p.    275;    enacted    as    R.    C.  claim    against    city    on    account   of    debt    created    l»y 

S  2238fl4  by  '15,  c.  97,   §2;  am.   '17,  c.  22,   §  1,  subd.  bond    and    is   given    no    right   as    ;igainst   a    taxpayer 

''238fl4.   p.   61;   "municipality"   substituted   for   "city  v- ho   has   paid   all   his   assessments.      New    First   Nat. 

or  village. "  Bk.    v.    Weiser    (1M«)    :w   I.    IB,    166    P.   ZflS. 
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152:99.  Contracts  for  improvements.  All  contracts  which  are  made 
by  the  municipality  for  any  improvements  authorized  by  this  chapter  or 
any  subdivision  thereof,  shall  be  made  by  the  council  or  trustees  in  the 
name  of  the  municipality  upon  such  terms  of  payment  as  shall  be  fixed  by 
the  council  or  trustees  and  shall  be  made  with  the  lowest  and  best  re- 
sponsible bidder  upon  sealed  proposals,  after  public  notice  in  the  official  I 
newspaper  of  the  city  or  village  for  10  consecutive  days  or  three  consecu- 
tive weekly  issues,  which  notice  shall  contain  a  general  description  of  the 
kind  and  amount  of  work  to  be  done,  the  material  to  be  furnished,  as  nearly 
accurate  as  practicable,  and  shall  state  that  the  plans  and  specifications 
for  said  improvement  work  are  on  file  in  the  office  of  the  .municipal  engi- 
neer or  municipal  clerk. 

Hist.  '11,  c.  81,  §  1,  subd.  6th  (16),  reenacted  as  and  such  reasons  must  be  made  of  record.  lb. 
R.  C.  §  2238f  15  by  '15,  c.  97,  §  2  ;  am.  '17,  c.  22,  §  1,  Where  specifications  call  for  a  patented  pavement 
subd.  2238fl5,  p.  61  ;  "municipality"  substituted  for  and  the  owner  of  such  patent  is  not  a  bidder  and 
"city  or  village"  and  "council"  substituted  for  has  no  interest  of  any  kind  in  any  bid,  but  files  a 
"city";  "municipal"  for  "city"  preceding  "engineer"  written  statement  offering  to  sell  its  patent  pave- 
in  d    "clerk  "  ment  and  right  thereto  at  a  flat  price  to  any  bidder. 

the  principle  of  competition  is  retained.     McEwen  v. 

Cited:      Caldwell  v.    Mountain   Home    (1916)    29    I.  Coeur  dAlene   (1913)    23  I.  746,    132  P.   308. 

'  Specifications:      Power    is    vested    in    the    council 

Substantial   compliance:      This   statute   is  substan-  to  determine  the  character  and  kind  of  materials  to 

tially  complied  with  by  the  council  passing  and  the  be   used   in   the   proposed   improvement.     McEwen  v. 

mayor    approving    an    ordinance    providing    for    the  Coeur  d'Alene    (1913)    23  I.   746,   132  P.   308. 

contract  and  authorizing  its  execution  and  prescrib-  Specifications   must   be    sufficiently   definite   to   en- 

ing  the  terms  and  conditions  thereof.     Clyde  v.  Mos-  able   strict  enforcement  of  terms   against  successful 

cow   (1913)    23  I.   592,   131   P.   381.  bidder.     Seysler  v.  Mowery   (1916)    29  I.  412,   160  P. 

Competition:     The  purpose  of  this  and  the  follow-  262. 

ing    section    is    to    procure    competitive    bidding    for  Valid    contract:      Provisions   in    a   street   improve- 

contracts.       Seysler    v.    Mowery     (1916)     29    I.    412,  ment  contract  holding  the  contractor  responsible  for 

160  P.   262.  defects  and  damages  held  not  to  make  the  contract 

Contract  must  be  let  to  lowest  bidder  unless  good  invalid.      Pease  v.   Payette    (1915)    26   I.   793,    147   P. 

reason  exists  why  higher  is  best  responsible  bidder,  209. 

152:100.     Contractor's  bond.      Each  contractor  shall  be  required  to  f 

give  a  good  and  sufficient  bond  to  the  municipality,  to  be  approved  by  the 
city  council  or  village  board  of  trustees  for  the  faithful  performance  of 
the  contract. 

Hist.      '11,    c.    81,    §  1,    subd.    6th    (16),    reenacted  Character  of  bond:     Where  a  public  improvement 

R.    C.   §  2238fl6   by   '15,   c.   97,    §  2,   reenacted   '17,   c.  contract  provides  for  the  giving  of  a  surety  company 

22,    §  1,    subd.    2238f  16,    p.    62  ;    "municipality"    sub-  bond  acceptance  of  a  private  bond  does  not  invali- 

stituted   for   "city  or   village."  date    the    contract.      Pease    v.    Payette    (1915)    26    I. 

Cited:      Seysler  v.    Mowery    (1916)    29    I.    412,    160        793»   147  p-  29°- 
P.   262. 

CHAPTER  153. 
MUNICIPAL  ELECTIONS. 

Note:  The  sections  of  this  chapter  relating  to  registration  were  amended  '13,  c.  106,  p.  425, 
to  conform  to  the  change  made  in  the  registration  laws  for  general  elections,  '13,  c.  92,  p.  368. 
When  the  system  of  permanent  registration  provided  in  the  latter  act  was  repealed  and  the  leg- 
islature provided  for  a  return  to  the  old  system  of  registration,  '17,  c.  44,  p.  96  (see  headnote 
to  c.  29)  no  change  was  made  in  the  municipal  registration  law.  Presumably,  therefore,  the 
provisions  of  '13,  c.  92,  p.  368,  so  far  as  applicable,  are  continued  in  force  as  to  municipalities 
by  the  references  in  this  chapter. 

§  2245.  Time  for  holding  elections.  On  the  fourth  Tuesday  of 
April,  1915,  and  biennially  thereafter,  an  election  shall  be  held  in  each 
city  and  village  governed  by  this  title,  for  officers  as  in  this  title  provided. 
All  of  such  officers  shall  be  elected  and  hold  their  respective  offices  for  a 
term  of  two  years,  and  until  their  successors  are  elected  and  qualified.    At  % 

said  election  the  qualified  voters  of  such  city  may  cast  their  ballots  between 
the  hours  of  9  o'clock  a.  m.  and  7  o'clock  p.  m.     ('13,  c.  103,  p.  423.] 

Hist.     '93,  p.   97,   §  60,  reenacted  '99,   p.   192,  §60;  Cited:     Vineyard  v.  Council  of  Grangeville  (1908) 

am.    '05,    p.   385,    §  1  ;  am.    R.   C.   §  2245  ;  am.   '13,   c.        15  I.  436,  98  P.  422. 
103,  p.  423. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

§  8700. 

§  2246.  Notice  of  elections.  The  board  of  trustees  shall  give  public 
notice  of  the  time  and  place  of  holding  each  election;  said  notice  to  be- 
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given  not  less  than  10  nor  more  than  20  days  previous  to  the  election 
[R.  C.  §  2246.] 

«mHiR:  C?|  22469.7'   §  ^'  reen&Cted  '"'   P"   192'   §  50  :        s,  £™P-  1««— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2. 

§  2247.      Filling   vacancies   among   judges    and   clerks.      If,    on   any 

day  appointed  for  holding  any  election  under  the  provisions  of  this  title, 
any  of  the  judges  or  clerks  of  election  shall  fail  to  attend,  the  electors  pres- 
ent may  fill  such  vacancies  from  among  the  qualified  electors  present 
['93,  p.  97,  §  51.] 

redacted  r'.  C.  fiAl}'  reenacted   '"'   P"    192'   §  61«        §   C™-  le*—Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

§  2248.  Qualifications  of  electors.  All  qualified  electors  of  this 
state  who  shall  have  resided  within  the  limits  of  any  city  of  the  second 
class  or  village  for  three  months  preceding  any  election  therein,  shall  be 
entitled  to  vote  at  all  city  and  village  elections,  provided  such  elector  is 
registered  as  provided  by  law.     ['13,  c.  106,  §  1,  p.  425.] 

Hist.     '93,  p.   97,   §  61,  reenacted  '99,  p..  192,   §  61, 
reenacted  R.  C.   §  2248  ;   am.  '13,  c.    106,   §  1.   p.   425. 

§  2249.  City  clerk  is  registrar.  The  city  or  village  clerk  of  every 
city  or  village  in  the  state  of  Idaho  shall  be  the  registrar  for  the  registra- 
tion of  voters  in  such  city  or  village,  who  shall  perform  the  same  duties  in 
the  capacity  as  registrar,  as  nearly  as  may  be,  as  are  required  of  registrars 
of  election  for  state  and  county  elections  under  the  general  laws  of  the 
state.     ['13,  c.  106,  §  2,  p.  425.] 

Hist.      '05,   p.    36,   SI,   modified  by   '05,   p.   385,    R.  Cross   ref.      See   headnote  to  this  chapter. 

C.    §2245;    am.    R.    C.    §2249;    am.    '13,    c.    106,    §2, 
p.    425, 

§  2250.  Registration  books  and  electors'  oaths.  The  city  or  village 
clerk,  as  the  case  may  be,  shall  provide,  at  the  expense  of  the  city  or  village, 
registration  books,  blank  electors'  oaths  and  all  other  election  supplies 
of  every  kind,  in  form  similar  to  those  used  for  county  and  state  registra- 
tions, and  elections  with  such  changes  and  substitutions  made  therein  as 
may  be  necessary  to  carry  out  the  provisions  of  this  chapter.  ['13,  c.  106, 
§  3,  p.  426.] 

Hist.     '05,  p.  36,   §  2,  reenacted  R.  C.  §  2250;  am.        of  electors'  oaths:     §  396.     But  see  headnote  to  this 
'13,  c.  106,  §  3,  p.  426.  chapter.     Ballots  and  election  supplies:     §  402  et  seq. 

Cross    ref.      Form    of    registration    books :      §  394  ; 

§  2251.  Time  of  registration.  The  city  or  village  clerk,  as  the  case 
may  be,  shall  register  electors  for  city  or  village  elections  at  any  time 
during  office  hours,  the  same  as  is  provided  by  law  for  registration  for 
state  and  county  elections.  The  city  or  village  clerk,  as  the  case  may  be, 
in  addition  to  other  duties  required  of  him,  shall  perform  all  the  corre- 
sponding duties  in  connection  with  the  city  or  village  elections  and  regis- 
trations as  are  required  by  law  to  be  performed  by  the  clerk  of  the  district 
court  for  state  and  county  registrations  for  elections.  ['13,  c.  106.  §  3, 
p.  426.] 

Hist.      '05,   p.    36,    §  3  ;   am.    R.   C.    §  2251  ;   am.   '13.  Cross    ref.      Notice    of    registration  :       |  896.       Htit 

c.    106,   %  3,   p.   426.  see   headnote   to   this   chapter. 

§  2252.  Assistant  and  deputy  registrars:  Compensation.  There 
shall  be  no  charge  by  the  city  or  village  clerk,  or  any  of  his  deputies 
for  the  registration  of  any  elector;  the  city  or  village  clerk  shall  perform 
the  duties  imposed  upon  him  by  law  with  reference  to  the  registration  of 
electors  and  conduct  of  elections  without  extra  compensation  outside  of 
his  salary  therefor:  Provided,  however,  That  for  the  purpose  of  com- 
piling the  lists  of  voters  for  voting  precincts  or  wards,  just  prior  to  any 
election,  the  city  or  village  council  or  board  of  trustees,  as  the  case  may 
be,  may,  in  its  discretion,  employ  assistance  for  the  city  or  village  clerk 
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to  perform  such  duty:  Provided  further,  That  whenever  the  necessity 
therefor  shall  exist  in  any  city  or  village  the  city  council,  or  board  of  trus- 
tees, as  the  case  may  be,  may,  in  its  discretion,  appoint  sufficient  deputy 
registrars  to  assist  the  city  or  village  clerk,  as  the  case  may  be,  in  the 
registration  of  the  electors  of  such  city  or  village,  but  there  shall  be  no 
more  deputy  registrars  appointed  in  any  city  or  village  than  there  are 
wards  or  voting  precincts  situated  therein,  and  each  deputy  registrar  so 
appointed  shall  have  the  right  to  perform  his  duties  as  registrar  in  any 
portion  of  the  city  or  village,  as  the  case  may  be.  Such  deputy  registrars 
shall  be  appointed  not  more  than  30  days  immediately  preceding  any  city 
or  village  election. 

The  compensation  to  be  paid  any  person,  or  persons,  for  duties  to  be 
performed,  or  services  rendered  under  the  provisions  of  this  section,  shall 
be  paid  as  other  current  expenses  of  the  city  or  village  are  paid,  and  no 
larger  or  greater  sum  shall  be  paid  therefor,  than  as  authorized  for  the 
payment  of  similar  services  under  the  general  registration  laws  of  the  state. 

Hist.     '05,  p.  36,   §4,  reenacted  R.  C.  §2252;  am.  Cross    ref.      Compensation    of    registrars:       §401. 

'13,   c.   106,    §  4,   p.   426  ;    "village  clerk"   changed   to        But  see  headnote  to  this  chapter, 
"city  or  village  clerk"    in   first   proviso ;    "his   depu- 
ties" for  "their  deputies." 

§  2253.  Not  applicable  to  cities  with  special  charters.  The  provi- 
sions of  this  chapter  shall  not  apply  to  cities  having  special  charters  which 
provide  for  registration.     ['15,  c.  6,  §  1,  p.  20.] 

Hist.      '05,   p.   36,    §  5  ;   am.  R.   C.   §  2253  ;   am.   '13, 
c.   106,   §  5,  p.  427  ;   am.   '15,  c.   6,   §  1,  p.  20. 

§  2254.  Certificates  of  election.  Certificates  of  election  for  all  offi- 
cers of  cities  and  villages  shall  be  made  out,  under  the  corporate  seal,  by 
the  city  council  or  board  of  trustees,  at  their  first  meeting  after  any  elec- 
tion of  such  officers.     ['93,  p.  97,  §  62,]  ♦ 

Hi*t.     '93,  p.  97,   §  62,  reenacted  '99,  p.    192,   §  62,        "canvassing  boards,  in  casting  up  the  returns  of  an 
reenacted   R.   C.    §  2254.  election,    act    in    a   purely    ministerial    capacity,    and 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,        h*ve  no  pc!wer  to  e<\ behind  the  returns  and  reject 


§  8702. 

Council  as  a  canvassing  board:      City  councils   as 


those    regular   on    their   face    and    not    shown    to    be 
spurious."     O.   A.  G.   '09-10,  p.  80. 


§  2255.  Application  of  general  election  law.  All  elections  held  in 
villages  or  cities  as  provided  for  in  this  title  shall  be  conducted  in  the 
manner  and  form  as  provided  by  the  general  election  laws  of  the  state,  for 
state  and  county  registration  and  elections,  with  the  necessary  changes 
and  substitutions,  except  as  herein  otherwise  provided;  and  all  matters 
and  things  with  reference  to  the  registration  of  voters  not  specifically  pro- 
vided for  in  this  chapter  shall  be  done  in  accordance  with  the  general  laws 
of  the  state  for  state  and  county  elections,  the  necessary  substitutions  and 
changes  being  made. 

The  city  or  village  clerk,  as  the  case  may  be,  shall,  from  the  registration 
lists  showing  the  voters  registered  and  voting  at  the  biennial  election  held 
in  April,  1913,  prepare  such  lists  of  voters  for  such  city  or  village  as  are 
required,  under  the  general  registration  and  election  laws  of  the  state,  to 
be  prepared  and  kept  by  the  clerk  of  the  district  court  for  state  and  county 
registrations  of  voters  and  elections ;  and  when  said  lists  are  so  prepared 
by  the  city  or  village  clerk,  the  city  or  village  clerk  shall  perform  the  same 
duty  with  reference  to  keeping  said  lists  up  to  date,  as  is  required  of  the 
clerk  of  the  district  court  under  the  general  registration  and  election  laws 
of  the  state,  in  case  of  registration  of  voters  for  the  state  and  county 
elections. 

It  shall  not  be  necessary  for  any  voter  who  is  registered  and  votes  at 
the  biennial  city  or  village  election  held  in  April,  1913,  in  any  city  or  village 
in  the  state,  except  as  herein  otherwise  provided,  to  register  in  order  to 
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vote  at  any  succeeding  general  or  special  city  or  village  election,  held  in 
such  city  or  village  so  long  as  such  elector  continues  to  vote  at  each  biennial 
election,  held  after  the  biennial  election  held  in  April,  1913,  for  the  elec- 
tion of  city  or  village  officials :  Provided,  That  such  elector  has  continued 
to  live  in  the  same  city,  ward  or  precinct  or  has  properly  transferred  from 
such  city  or  village,  ward  or  precinct  to  another  city  or  village,  ward  or 
precinct,  in  compliance  with  the  requirements  with  reference  thereto  as 
provided  by  the  general  laws  of  the  state  with  reference  to  registration  of 
voters  and  conduct  of  elections.     ['13,  c.  106,  §  6,  p.  427.] 

Hist.      '93,    p.    97,     §105,    reenacted    '99,    p.     192,  Cross  ref.     General  election  law :     Title  IV  of  this 

S  109,  reenacted  R.  C.  §  2255  ;  am.  '13,  c.  106,  §  6,  code.  As  to  registration,  the  reference  is  probably 
p.    427.  to  '13,   c.  92,  p.    368.      See  headnote   to  this  chapter. 

CHAPTER  154. 

MUNICIPAL  FINANCES. 

§  2256.  Duties  of  treasurer.  The  treasurer  of  each  city  and  village 
shall  be  the  custodian  of  all  money  belonging  to  the  corporation;  he  shall 
keep  a  separate  account  of  each  fund  or  appropriation,  and  the  debits  and 
credits  belonging  thereto ;  he  shall  give  to  every  person  paying  money  into 
the  treasury  a  receipt  therefor  specifying  the  date  of  payment  and  on  what 
account  paid;  he  shall  also  file  copies  of  such  receipts  with  his  monthly 
reports ;  he  shall  at  the  end  of  each  and  every  month,  and  as  often  as  may 
be  required,  render  an  account  to  the  city  council  or  board  of  trustees, 
under  oath,  showing  the  state  of  the  treasury  at  the  date  of  such  account, 
and  the  balance  of  money  in  the  treasury;  he  shall  also  accompany  such 
accounts  with  a  statement  of  all  receipts  and  disbursements,  together  with 
all  warrants  redeemed  and  paid  by  him;  which  said  warrants,  with  any 
and  all  vouchers  held  by  him,  shall  be  filed  with  his  said  account  in  the 
clerk's  office,  and  if  said  treasurer  neglect  or  fail,  for  the  space  of  10  days 
from  the  end  of  each  and  every  month,  to  render  his  said  account,  his  office 
shall  be  declared  vacant,  and  the  city  council  or  board  of  trustees  shall  fill 
the  vacancy  by  appointment  until  the  next  election  for  city  or  village 
officers.     ['93,  p.  97,  §  64.] 

Hist.     '93,   p.  97,   §  64,   reenacted  '99,  p.   19,2,   §  64,  upon  which  the  law  operates.     The  board  must  first 

reenacted  R.  C.   §  2256.  find  the  fact  to   exist   that  the   treasurer   has  failed 

Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  or    neglected    to    make    reports    as    required    by    law 

£  0704  beiore  they  can  declare  the  office  vacant.     Kendrick 

s    „     '                  ,       ..                    _ -       _                       .  v.  Nelson    (1907)    13  I.  244,  89  P.  755,    12  Ann.  Cas. 

Facts    must   justify    removal:      The   statute   is   not  gyo 

mandatory  and  self  executing   to  the  extent  that  it 
can   determine  and  declare  the  existence  of  the  fact 

§  2257.  Trustees  to  keep  account  of  moneys.  It  shall  be  the  duty 
of  the  board  of  trustees  in  every  incorporated  city  or  village  within  the 
state  of  Idaho,  to  cause  to  be  kept  an  accurate  account  of  all  moneys  re- 
ceived ;  the  sources  from  whence  derived,  and  all  moneys  expended,  and  the 
purposes  to  which  applied. 

Hist.  '93,  p.  16,  §  1,  reenacted  '99,  p.  192,  §  65, 
reenacted   R.   C.    §  2257  ;    "town"   omitted. 

§  2258.  Publication  of  financial  statements.  It  shall  be  the  duty  of 
the  treasurer  of  such  cities  and  villages  to  cause  to  be  published,  for  at 
least  one  insertion,  in  some  newspaper  within  said  city  or  village,  between 
the  first  and  second  Mondays  of  January,  April,  July  and  October  of  each 
year,  a  full  statement  of  the  receipts  and  expenditures  of  said  municipality, 
giving  the  source  from  whence  received,  to  what  purpose  applied  and  to 
whom  paid. 

Hist.  '93,  p.  16,  §  2,  reenacted  '99,  p.  192,  §  66, 
reenacted  R.  C.  §  2258  ;  references  to  towns  omitted  ; 
"municipality"    substituted. 
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§  2258a.  Same:  Semiannual  statement.  The  council  or  trustees 
shall  cause  to  be  published  semiannually  a  statement  of  the  receipts  of  the 
corporation  and  source  thereof,  and  an  itemized  account  of  expenditures, 
with  a  statement  of  the  financial  condition  of  the  city  or  village. 

Hist.  R.  C.  §  2238,  subd.  30th  ;  am.  '11,  c.  81, 
p.  279  ;  enacted  as  R.  C.  §  2238dd  by  '15,  c.  97,  §  2, 
p.    235  ;   "appropriation"   corrected  to   "corporation." 

§  2259.  Same :  Duty  of  trustees.  For  the  purpose  of  causing  these 
reports  to  be  published  as  required,  the  trustees  of  every  city  and  village 
shall  make  such  provision  as  may  be  necessary  to  carry  into  effect  the 
requirements  of  this  title. 

Hist.  '93,  p.  16,  §  3,  reenacted  '99,  p.  192,  §  67, 
reenacted   R.   C.    §  2259  ;   "town"   omitted. 

§  2260.  Noncompliance  with  law  a  misdemeanor.  A  failure  upon 
the  part  of  the  treasurer  of  any  city  or  village  to  comply  with  the  require- 
ments of  this  title  shall  be  deemed  a  misdemeanor. 

Hist.  '93,  p.  16,  §  4,  reenacted  '99,  p.  192,  §  68, 
reenacted   R.   C.   §  2260  ;   "town"  omitted. 

§  2261.  Deposit  of  municipal  funds.  The  treasurer  may  be  re- 
quired to  keep  all  money  in  his  hands  belonging  to  the  corporation  in  such 
place  or  places  of  deposit  as  may  be  provided  by  ordinance,  but  no  such 
ordinance  shall  be  passed  by  which  the  custody  of  such  money  shall  be  taken 
from  the  treasurer  and  deposited  elsewhere  than  in  some  regularly  organ- 
ized bank,  nor  without  a  bond  to  be  taken  from  such  bank,  in  such  penal 
sum  and  with  such  security  as  the  council  or  board  of  trustees  shall  direct 
and  approve,  sufficient  to  save  the  corporation  from  any  loss,  but  such  penal 
sum  shall  not  be  less  than  the  estimated  receipts  for  the  current  year  from 
taxes  and  special  assessments  levied  and  to  be  levied  bv  the  corporation. 
['93,  p.  97,  §  65.] 

riist.     '93,  p.  97,   §65,  reenacted  '99,  p.   192,    §69,  Cited:     Re  Bk.  of  Nampa,   Ltd.    (1916)    29   I.   166, 

reenacted   R.  C.   §2261.  157   P.    1117. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8705. 

§  2262.  Warrants:  How  drawn.  All  warrants  drawn  upon  the 
treasurer  must  be  signed  by  the  mayor  or  chairman,  and  countersigned  by 
the  clerk,  stating  the  particular  fund  or  appropriation  to  which  the  same 
is  chargeable  and  the  person  to  whom  payable,  and  for  what  particular 
object;  no  money  shall  be  otherwise  paid  than  upon  such  warrants  so 
drawn.  Each  warrant  shall  specify  the  amount  levied  and  appropriated 
to  the  fund  upon  which  it  is  drawn,  and  the  amount  already  expended  of 
such  fund.     ['93,  p.  97,  §  66.] 

Hist.     '93,  p.  97,   §  66,  reenacted  '99,  p.   192,   §  70,        nature  on   a  claim  allowed  by  the  city  council.   Rice 

reenacted  R.   C.   §2262.  v.    Gwinn    (1897)    5   I.   394,   49   P.   412. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,            Where  a   city   council   allows  a  claim,    if   the   city 

§  8706.  clerk  refuses  to  draw  a  warrant  in  payment  thereof 

'    Cited:     Theiss  v.  Hunter  (1896)   4  I.  788,  45  P.  2.  £e  5"ay  be  compelled  by  writ  of  mandate  to  do  so: 

v  /  iuu,  ■*«  ne    jiaa    no   discretion    in    the    premises;   his   duty   is 

Signature    of    warrants:      It    is    the    duty    of    the  merely   ministerial.      Wycoff  v.    Strong    (1914)    26   I. 

mayor  to  sign   a  warrant  presented  to  him  for  sig-  502,   144  P.   341. 

§  2263.  Presentation  of  claims.  All  claims  against  the  city  or  vil- 
lage must  be  presented  to  the  council  or  trustees  in  writing,  with  a  full 
account  of  the  items,  verified  by  the  oath  of  the  claimant,  or  his  agent, 
that  the  same  is  correct,  reasonable  and  just,  and  no  claims  or  demands 
shall  be  audited  or  allowed  unless  presented  and  verified  as  provided  for 
in  this  section;  and  no  costs  shall  be  recovered  against  such  city  or  village 
in  any  action  brought  against  it  for  any  unliquidated  claim  which  has  not 
been  presented  to  the  city  council  or  board  of  trustees  to  be  audited,  nor 
upon  claims  allowed  in  part,  unless  the  recovery  shall  be  for  a  greater  sum 
than  the  amount  allowed  with  interest  due.     ['93,  p.  97,  §  80.] 
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Hist.     '93,  p.   97,   §80,  reenacted  '99,  p.    192,   §84,  Mo.     Similar:     R.   S.  1899,   §5854.     Miller  v.  Mul- 

reenacted  R.  C.   §  2263.  Ian,  17  I.   28,  104  P.  660,   19  Ann.  Cas.   1107. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  Torts:      Claims  for  torts  do  not  come  within  this 

§  8759.  statute.      Miller   v.    Mullan    (1909)    17    I.   28,    104   P. 

(<60,    19   Ann.   Cas.    1107. 

§  2264.  Payment  of  claims.  Upon  the  allowance  of  claims  by  the 
council  or  trustees,  the  order  for  their  payment  shall  specify  the  particular 
fund  or  appropriation  out  of  which  they  are  payable,  as  specified  in  the 
annual  appropriation  bill  to  be  passed  in  the  manner  hereinafter  provided ; 
and  no  order  or  warrant  shall  be  drawn  in  excess  of  50  per  centum  of 
the  current  levy  for  the  purpose  for  which  it  is  drawn,  unless  there  shall  be 
sufficient  money  in  the  treasury  to  the  credit  of  the  proper  fund  for  its 
payment,  and  no  claim  shall  be  audited  or  allowed  except  an  order  or  war- 
rant for  the  payment  thereof  may  legally  be  drawn.     ['93,  p.  97,  §  81.] 

Hist.      '93,  p.  97,   §  81,   reenacted  '99,  p.   192,   §  85,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.   C  §  2264.  §  8760. 

§  2265.  Certification  and  collection  of  municipal  taxes.  The  coun- 
cil or  trustees  of  each  city  or  village  shall,  at  the  time  provided  by  law, 
cause  to  be  certified  to  the  county  tax  collector  the  percentage  or  number 
of  mills  on  the  dollar  of  tax  levied  for  all  city  or  village  purposes  by  them 
on  the  taxable  property  within  said  corporation  for  the  year  then  ensuing 
as  shown  by  the  assessment  roll  for  said  year,  including  all  special  assess- 
ments and  taxes  assessed  as  hereinbefore  provided,  and  the  said  tax  col- 
lector shall  place  the  same  on  the  proper  tax  lists  to  be  collected  in  the 
manner  provided  by  law  for  the  collection  of  state  and  county  taxes  in  the 
county  where  such  city  or  village  is  situated,  and  in  all  sales  for  any  delin- 
quent taxes  for  municipal  purposes,  if  there  be  other  delinquent  taxes  from 
the  same  person,  or  lien  upon  the  same  property,  the  sale  shall  be  for  all 
the  delinquent  taxes ;  and  such  sales  and  all  sales  made  under  and  by  virtue 
of  this  section  or  the  provisions  of  law  herein  referred  to  shall  be  of  the 
same  validity,  and,  in  all  respects,  be  deemed  and  treated  as  though  sales 
had  been  made  for  the  delinquent  state  and  county  taxes,  exclusively.  The 
amount  which  may  be  so  certified,  assessed  and  collected  shall  not  exceed 
the  maximum  levy  provided  by  chapter  152,  section  12,  to  defray  its  gen- 
eral and  incidental  expenses,  together  with  any  special  assessment  or 
special  taxes,  or  amounts  so  assessed  as  taxes  under  the  provisions  of  this 
chapter,  and  such  sum  as  may  be  authorized  by  law  to  be  levied  for  the 
payment  of  outstanding  bonds  and  debts. 

Hist.      '93,  p.  97,   §  82,   reenacted  '99,  p.   192,   §  86,  taxes  to   the  county  tax   collector  to  be  collected   as 

reenacted    R.    C    §2265;    "the    maximum    levy    pro-  other   taxes.      Denning  v.   Moscow   (1905)    11    I.   415, 

vided  by  chapter   152,   section   12,"  for  "10  mills  on  83  P.  339. 

the   dollar,"    on    the    authority    of    Standrod   v.    Case  Construed  with  other  sections:     The  power  to  levy 

(1913)    24   I.   365,   133  P.   651.  the    tax.    is   conferred    by    152:12,    while    this    section 

Comp    leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,  provides  for  its  certification  and   collection.     Stand- 
s' 876i.  rod   v.   Case    (1913)    24   I.   365,    133   P.    661. 

Cross  ref.     General  municipal  levy:     152:12.     Spe-  The    levy    authorized    under    this    section    may    in- 

cial  levy:     152:13.,   Certification  of  municipal  levies:  elude  a  levy  for  the  redemption  of  outstanding  war- 

133:103.     Collection  thereof:      133:104.  rants    for    which    an    appropriation    has    been    made 

Cited:     Thiess  v.  Hunter  (1896)   4  I.  788,  45  P.  2  ;  under   $  2268.     lb. 

Moscow  v.  Latah  Co.   (1896)   5  I.  36,   46  P.   874.  Changing    levy:      City   council    may    any    time   be 

o        •    i                      rro.-            *-~       ;„    ~^    ~~v.~oi«,ri    ^-.r  f°i*e    certifying    the    tax     levy    for    the    city    change 

Special    taxes:      This    section    is    not   repealed    by  Standrod    v.    Case    (1918)    21    I.    866,    133    P. 
Laws     03,    p.    26,    authorizing    the    construction    ol 

sewers,  and  the  city  authorities  may  certify  sewerage  '     " 

§  2266.  Payment  by  assessor  to  city  treasurer.  The  tax  collector  of 
the  county  shall  pay  over  on  demand  to  the  treasurer  of  any  city  or  village 
all  money  received  by  him  arising  from  taxes  levied  belonging  to  such  city 
or  village,  together  with  all  money  collected  as  a  tax  on  dogs  from  the  resi- 
dents of  such  corporation,  for  the  use  of  the  general  fund  therein.  ['<):'». 
p.  97,  §  84.] 

Hist.     '93,   p.  97,   §84,  reenacted   '99,  p.   192,   §88,        municipal   taxes:      188:104.      Monthly   lettlementl  by 
reenacted  R.  C.   §2266.  county   auditor   with    municipalities:      188:200. 

Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.  2,  Cited:      Moscow   v.    Latah    Co.    (1X96)    5    I.    36;   46 

§  8763.  p-    874- 

Cross    ref.     Commission   retained   on   collection   of 
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§  2267.  Fiscal  year.  The  fiscal  year  of  each  city  or  village  shall  com- 
mence on  the  first  Tuesday  of  May.  ['93,  p.  97,  §  85.] 

Hist.     '93,   p.  97,   §85,  reenacted  '99,  p.   192,   §89,  Cited:     Wycoff  v.    Strong   (1914  26  I.   502,    144  P. 

reenacted   R.   C.   §  2267.  341. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8764. 

§  2268.  Annual  appropriation  bill.  The  city  councils  of  cities  and 
boards  of  trustees  in  villages  shall,  within  the  first  quarter  of  each  fiscal 
year,  pass  an  ordinance  to  be  termed  the  annual  appropriation  bill,  in 
which  such  corporate  authorities  may  appropriate  such  sum  or  sums  of 
money  as  may  be  deemed  necessary  to  defray  all  necessary  expenses  and 
liabilities  of  such  corporation,  not  exceeding  in  the  aggregate  the  amount 
of  tax  authorized  to  be  levied  during  that  year. 

At  the  same  time  said  city  councils  of  cities  and  boards  of  trustees  in 
villages,  unless  provision  shall  have  been  made  as  provided  by  law,  for  the 
funding,  refunding,  purchase,  redemption  or  exchange  of  the  outstanding 
city  or  village  warrant  indebtedness,  must,  whenever  any  city  or  village 
shall  have  warrants  outstanding  and  unpaid  for  the  payment  of  which 
there  are  no  funds  in  the  city  or  village  treasury,  in  addition  to  other  taxes 
provided  by  law,  if  such  warrants  amount  to  a  sum  equal  to  5  per  cent  or 
more  of  the  value  of  the  taxable  property  of  such  city  or  village  as  shown 
by  the  last  preceding  assessment,  levy  and  include  in  such  annual  appro- 
priation bill,  a  special  tax  assessment  of  not  to  exceed  10  mills  on  the 
dollar,  as  shown  by  such  preceding  assessment;  if  such  warrants  amount 
to  a  sum  equal  to  4  per  cent  and  less  than  5  per  cent  of  such  taxable  prop- 
erty, they  must  levy  and  include  in  such  annual  appropriation  bill,  a  special 
tax  or  asesssment  of  not  to  exceed  8  mills  on  the  dollar  as  shown  by  such 
preceding  assessment;  if  such  warrants  amount  to  a  sum  equal  to  3  per 
cent  and  less  than  4  per  cent  of  such  taxable  property,  they  must  levy  and 
include  in  such  annual  appropriation  bill  a  special  tax  or  assessment  of 
not  to  exceed  6  mills  on  the  dollar  as  shown  by  such  preceding  assessment ; 
if  such  warrants  amount  to  a  sum  equal  to  2  per  cent  and  less  than  3  per 
cent  of  such  taxable  property,  they  must  levy  and  include  in  such  annual 
appropriation  bill  a  special  tax  or  assessment  of  not  to  exceed  4  mills  on 
the  dollar  as  shown  by  such  preceding  assessment ;  if  such  warrants  amount 
to  1  per  cent  and  less  than  2  per  cent  of  such  taxable  property,  they  must 
levy  and  include  in  such  annual  appropriation  bill  a  special  tax  or  assess- 
ment of  not  to  exceed  2  mills  on  the  dollar  as  shown  by  such  preceding 
assessment ;  and  if  such  warrants  amount  to  less  than  1  per  cent  of  such 
taxable  property,  then  they  must  levy  and  include  in  such  annual  appro- 
priation bill  such  special  tax  or  assessment  on  the  dollar  as  shown  by  such 
preceding  assessment  as  shall  be  sufficient  to  pay  such  warrants. 

All  moneys  arising  from  such  special  tax  or  assessment  shall  be  placed 
in  a  special  fund  for  the  redemption  of  such  warrants,  which  shall  be  paid 
exclusively  out  of  said  fund,  which  shall  be  known  as  the  warrant  redemp- 
tion fund. 

All  moneys  in  the  city  or  village  treasury  at  the  end  of  each  fiscal  year 
not  needed  for  current  expenses  and  applicable  thereto  shall  be  transferred 
to  said  warrant  redemption  fund. 

Such  ordinance  shall  specify  the  object  and  purposes  for  which  such 
appropriations  are  made,  and  the  amount  appropriated  for  each  object  or 
purpose. 

No  further  appropriation  shall  be  made  at  any  other  time  within  such 
fiscal  year  unless  the  proposition  to  make  each  appropriation  has  been 
first  sanctioned  by  a  majority  of  the  legal  voters  of  such  city  or  village, 
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either  by  a  petition  signed  by  them  or  at  a  general  election  duly  called 
therefor,  and  all  appropriations  shall  end  with  the  fiscal  year  for  which 
they  were  made.    ['97,  p.  50,  §  1.] 


Hist.  '93,  p.  97,  §  86  ;  am.  '97,  p.  50,  §  1,  re- 
enacted  '99,  p.   192,  §  90,  reenacted  R.  C.   §  2268. 

(omp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8765. 

Cited:     Thiess  v.  Hunter  (1896)   4  I.  788,  45  P.  2. 

Appropriation  for  indebtedness:  This  provision 
does  not  contemplate  an  actual  levy  by  the  city  au- 
thorities at  the  time  of  passing  the  appropriation 
bill  for  the  purpose  of  paying  the  outstanding  in- 
debtedness, but  it  rather  requires  the  council  to 
make  an  appropriation  of  a  lump  sum  for  such  pur- 


pose, and  limits  the  amount  that  can  be  thus  ap- 
propriated. Standrod  v.  Case  (1913)  24  I  36.r., 
133  P.   651. 

A  failure  to  include  in  the  appropriation  ordi- 
nance a  specific  appropriation  for  the  payment  ol 
outstanding  warrant  indebtedness  does  not  oust  the 
city  council  of  the  power  thereafter  to  make  such 
appropriation,  or  in  case  of  a  failure  to  do  so  prior 
to  the  time  of  certifying  the  tax  levy  for  the  city, 
it  does  not  deprive  them  of  the  jurisdiction  to  cer- 
tify a  sufficient  levy  within  the  maximum  prescribed 
by   this   section   to    meet   such   indebtedness.      lb. 


§  2269.  Same:  Estimate  of  expenses.  Before  such  annual  appro- 
priation bill  shall  be  passed  the  council  or  trustees  shall  prepare  an  estimate 
of  the  probable  amount  of  money  necessary  for  all  purposes  to  be  raised 
in  said  city  or  village  during  the  fiscal  year  for  which  the  appropriation 
is  to  be  made,  including  interest  and  principal  due  on  the  bonded  debt  and 
sinking  fund,  itemizing  and  classifying  the  different  objects  and  branches 
of  expenditures  as  near  as  may  be  with  a  statement  of  the  entire  revenue 
of  the  city  or  village  for  the  previous  fiscal  year,  and  shall  enter  the  same 
at  length  upon  its  minutes  and  cause  the  same  to  be  published  four  weeks 
in  some  newspaper  published,  or  of  general  circulation,  in  the  city  or 
village.     ['93,  p.  97,  §  87.] 


Hist.  '93,  p.  97,  §  87,  reenacted  '99,  p.  192,  §  91, 
reenacted  R.   C.    §  2269. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat.  vol.  2, 
§  8766. 

Effect  of  limitation  on  contracts:  A  debt  cre- 
ated by  a  contract  made  by  a  city  to  settle  uncer- 
tain and  unliquidated  damage  claims  against  the 
city,    held   to  be    a  new   debt  or   liability  within    the 


it  exceeds  the  amount  of  revenue  provided  for  the 
rity  for  the  year  in  which  the  contract  was  made. 
Boise  Dev.  Co.  v.  Boise  (1914)  26  I.  347,  143  P.  531. 
A  contract  by  a  city  which  incurs  a  total  liability 
to  an  amount  exceeding  the  city's  revenue  for  the 
year  in  which  the  contract  is  made  is  void  if  it  fails 
to  comply  with  all  the  provisions  of  Const.  VIII,  3. 
although  the  actual  debt  incurred  thereby  will  not 
mature    in    excess   of  the    city's    revenue   until    after 


provisions   of    Const.    VIII,    3,   and   therefore  void  if        the  year  in  which  the  contract  was  made.     lb. 

§  2270.      Expenditures    not    to    exceed    appropriation:       Exceptions. 

The  mayor  and  council,  or  board  of  trustees,  shall  have  no  power  to  appro- 
priate, issue  or  draw  any  order  or  warrant  on  the  treasurer  for  money 
unless  the  same  has  been  appropriated  or  ordered  by  ordinance,  or  the 
claim  for  the  payment  of  which  such  order  or  warrant  is  issued,  has  been 
allowed  according  to  the  provisions  of  this  chapter,  and  appropriations 
for  the  class  or  object  out  of  which  such  claim  is  payable  has  been  made 
as  provided  in  section  2268.  Neither  the  city  council  nor  board  of  trustees, 
nor  any  department  or  officer  of  the  corporation,  shall  add  to  the  corpora- 
tion expenditures  in  any  one  year  anything  over  and  above  the  amount 
provided  for  in  the  annual  appropriation  bill  for  the  year,  except  as  herein 
otherwise  specially  provided ;  and  no  expenditures  for  an  improvement  to 
be  paid  for  out  of  the  general  fund  of  the  corporation  shall  exceed  in  any 
one  year  the  amount  provided  for  such  an  improvement  in  the  annual  ap- 
propriation bill. 

Provided,  hotvever,  That  nothing  herein  contained  shall  prevent  the  city 
council  or  board  of  trustees  from  ordering,  by  two-thirds  vote,  the  repair 
or  restoration  of  any  improvement,  the  necessity  of  which  is  caused  by  any 
casualty  or  accident  happening  after  such  annual  appropriation  is  made. 

The  city  council  or  board  of  trustees  may,  by  a  like  vote,  order  the 
mayor  or  chairman  of  the  board  of  trustees,  and  finance  committee,  to 
borrow  a  sufficient  sum  to  provide  for  the  expense  necessary  to  be  incurred 
in  making  any  repairs  or  restoration  of  improvements,  the  necessity  for 
which  has  arisen  as  is  last  above  mentioned,  for  a  space  of  time  not  exceed- 
ing the  close  of  the  next  fiscal  year,  which  sum  and  the  interest  shall  !)<• 
added  to  the  amount  authorized  to  be  raised  in  the  next  general  tax  le< 
and  embraced  therein. 
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Should  any  judgment  be  obtained  against  the  corporation  the  mayor 
or  the  board  of  trustees  and  finance  committee,  under  the  sanction  of  the 
city  council  or  board  trustees,  may  borrow  a  sufficient  amount  to  pay  the 
same,  for  a  space  of  time  not  exceeding  the  close  of  the  next  fiscal  year, 
which  sum  and  interest  shall,  in  like  manner,  be  added  to  the  amount 
authorized  to  be  raised  in  the  general  tax  levy  of  the  next  year  and  em- 
braced therein.     ['93,  p.  97,  §  88.] 

Hist.      '93,   p.  97,   §88,  reenacted   '99,  p.   192,   §92,        destroyed   by    fire.      Hickey    v.    Nampa    (1912)    22    I. 

reenacted   R.   C.    §  2270.  41.    124   P.   280. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2,            Time  of   receiving   revenue  immaterial:      The  fact 

$  8767.  that   the   time   for  collection   of  taxes   may  be   made 

„  -       -.       ...j.        ,    ,.     ....  -j  li  after   the    commencement   of    a   fiscal    year    different 

Cross   ref.      Constitutional   limitation    on   indebted-        from   that   in   wMch    they    were   levied    doeg   not   de_ 

ness:      Const.   VIII,   3.  prive    the    city    of    the    taxes    levied    for    any    fiscal 
Emergency  expense:     A  city  council  is  authorized  year,  even  though  they  were  collected  in  a  succeed- 
by  a  two-thirds  vote  to  incur  an  indebtedness  to  re-  ing  fiscal  year.     Wycoff  v.   Strong   (1914)    26  I.   502, 
place   waterworks    and    fire   extinguishing    apparatus  144  P.   341. 

§  2271.  Expenses  not  to  precede  appropriation.  No  contract  shall 
be  hereafter  made  by  the  city  council  or  board  of  trustees,  or  any  com- 
mittee or  member  thereof ;  and  no  expense  shall  be  incurred  by  any  of  the 
officers  or  departments  of  the  corporation,  whether  the  object  of  the  ex- 
penditures shall  have  been  ordered  by  the  city  council  or  board  of  trustees 
or  not,  unless  an  appropriation  shall  have  been  previously  made  concern- 
ing such  expense,  except  as  herein  otherwise  expressly  provided.  ['93, 
p.  97,  §  89.] 

Hist.     '93,   p.  97,    §  89,  reenacted  '99,  p.    192,   §  93,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.  §  2271.  §  8768. 

§  2272.  Special  assessments:  How  used.  All  money  received  on 
special  assessments  shall  be  held  by  the  treasurer  as  a  special  fund  to  be 
applied  to  the  payment  of  the  improvement  for  which  the  assessment  was 
made,  and  said  money  shall  be  used  for  no  other  purpose  whatever,  unless 
to  reimburse  such  corporation  for  monev  expended  for  such  improvement. 
['93,  p.  97,  §  90.] 

Hist.     '93,  p.  97,   §  90,  reenacted   '99,   p.   192,   §  94,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.   C.    §  2272.  §  8769. 

CHAPTER  155. 

GENERAL  PROVISIONS  GOVERNING  MUNICIPALITIES  AND  THEIR 

OFFICERS. 

§  2273.  Corporate  name :  Service  of  process.  The  corporate  name 
of  each  city  or  village  governed  by  this  chapter  shall  be  the  city  (or  village) 

of ,  and  all  and  every  process  and  notice  whatever  affecting 

such  corporation  shall  be  served  upon  the  mayor  or  chairman  of  the  board 
of  trustees,  and  in  his  absence,  upon  the  clerk,  or  in  the  absence  of  such 
officers,  then  by  leaving  a  certified  copy  at  the  office  of  the  clerk.  ['93, 
P.  97,  §  57.] 

Hist.     '93,  p.  97,   §  57,  reenacted  '99,   p.   192,   §  57,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.    C.    §  2273.  §  8697. 

§  2274.      Ordinances:      Style,  publication,  and  when  effective.      The 

style  of  all  ordinances  shall  be :    "Be  it  ordained  by  the  mayor  and  council 

of  the  city  of ___,  or  the  chairman  and  board  of  trustees  of  the 

village  of ,"  and  all  ordinances  of  a  general   nature  shall, 

before  they  take  effect  and  within  one  month  after  they  are  passed,  be 
published  in  at  least  one  issue  of  some  newspaper  published  in  the  city  or 
village,  but  if  no  paper  be  published  in  the  city  or  village,  then  in  some 
paper  having  general  circulation  therein:  Provided,  however.  That  in 
cases  of  riot,  infectious  or  contagious  diseases,  or  other  impending  danger, 
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requiring  its  immediate  operation,  such  ordinances  shall  take  effect  upon 
the  proclamation  of  the  mayor  or  chairman  of  the  board  of  trustees,  posted 
in  at  least  five  public  places  in  the  city  or  village.     ['11,  c.  203,  p.  672.] 

Hist.     '93,  p.  97,   §  59,  reenacted   '99,  p.   192,    §  59,        rectory    and   the    enacting   clause    of    a  village    ordi- 
reenacted   R.    C.   §  2274;   am.   '11,    c.  203,   p,    672.  nance   as  follows:      "Be   it  ordained   by  the  town   of 

Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.  2,        *'°f*    f a11*'"  }\  s^cien\  *s    ■«*    enacting    clause 

j.  ofiqq  indicates  the  intention  and  declaration  of  the  village 

^           '  to    legislate.       (On     rehearing)     Best    v.     Broadhead 

Style:  The  provision    relating   to   the  style  is   di-        (1910)    18  I.   16,   108  P.   333. 

§  2275.      Passage  of  ordinances:      Appointment  of  officers.      On  the 

passage  or  adoption  of  every  by-law  or  ordinance,  and  every  resolution  or 
order  to  enter  a  contract  by  the  council  or  board  of  trustees,  the  yeas  and 
nays  shall  be  called  and  recorded,  and  to  pass  or  adopt  any  by-law,  ordi- 
nance, or  any  such  resolution  or  order,  a  concurrence  of  a  majority  of  the 
whole  number  of  members  elected  to  the  council  or  trustees  shall  be  re- 
quired. All  appointments  of  the  officers  by  any  council  or  trustees  shall 
be  made  viva  voce  and  the  concurrence  of  a  like  majority  shall  be  required, 
and  the  names  of  those  voting,  and  for  whom  they  voted  on  the  vote  re- 
sulting in  an  appointment,  shall  be  recorded.     [R.  C.  §  2275.] 

Hist.     '93,  p.  97,   §  76,  reenacted  '99,  p.   192,   §  80;  Filling  vacancy:     The  vote  necessary  to  fill  a  va- 

am.  R.  C.  §  2275.  cancy  requires  a  majority  of  the  whole  number  elect- 

Comp.  leg.— Neb.     See  Cobbey's  Ann.   Stat.  vol.  2,  ed  ;   a   majority   of  those   present   and  voting   is  not 

§  8755  sufficient.    O.    A.    G.    '09-10,    p.    56  ;    O.   A.   G.    '11-12. 

Cited:     Rice  v.   Gwinn   (1897)    5  I.  394,  49  P.  412.        P"   62' 

§  2276.  Same:  Reading  and  title:  Amendments.  All  ordinances 
and  resolutions,  or  orders  for  the  appropriation  or  payment  of  money, 
shall  require  for  their  passage  or  adoption  the  concurrence  of  a  majority 
of  all  members  elected  to  the  council  or  board  of  trustees.  Ordinances  of 
a  general  or  permanent  nature  shall  be  fully  and  distinctly  read  on  three 
different  days,  unless  three-fourths  of  the  council  or  trustees  shall  dispense 
with  the  rule.  Ordinances  shall  contain  no  subject  which  shall  not  be 
clearly  expressed  in  their  title,  and  no  ordinance  or  section  thereof  shall 
be  revised  or  amended  unless  the  new  ordinance  contain  the  entire  ordi- 
nance or  section  as  revised  or  amended,  and  the  ordinance  or  section  so 
amended  shall  be  repealed.     ['93,  p.  97,  §  79.] 

Hist.     '93,  p.  97,   §79,  reenacted   '99,  p.   192,   §83,  (1904)    10   I.    205,   77   P.    322:      (On   rehearing)    Best 

reenacted  R.   C.    §  2276.  v.    Broadhead   (1910)    18  I.    16,    108  P.   333. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2.  Amendments:      An    amendatory    ordinance    which 

5j  8758.  purports  to  amend  an  ordinance  by  inserting  therein 

Cited:       Clyde    v.    Moscow    (1913)    23    I.    592,    131  particular   language    without   indicating    where    such 

p     gg^  insertion    shall    be    made,    or    containing    the    entire 

ordinance    as    amended,     or    the    particular    section 

Sufficiency  of  title:      It  is  sufficient  if  the  title  in  amended,    is   void.      (On   rehearing)    Best   v.    Broad- 
its    general    scope    clearly    expresses    the    object    and  head   (1910)    18  I.  16,   21,   108  P.  333. 
purpose  of  such  ordinance.     St.  Anthony  v.  Brandon 

§  2276a.  Ordinances:  Local  rules:  As  evidence.  All  ordinances 
shall  be  passed  pursuant  to  such  rules  and  regulations  not  inconsistent 
with  the  general  laws  relating  thereto  as  the  council  or  board  of  trustees 
may  provide;  and  all  such  ordinances  may  be  proved  by  the  certificate  of 
the  clerk  under  the  seal  of  the  city  or  village,  and  when  printed  or  published 
in  book  or  pamphlet  form  by  authority  of  the  city  or  village,  shall  be  read 
and  received  in  evidence  in  all  courts  and  places  without  further  proof. 
['15,  c.  97,  §  2,  subd.  2238cc,  p.  234.] 

Hist.  R.  C  §  2238,  subd.  29th,  reenacted  '11,  c. 
81,  §  1,  subd.  29th,  p.  279  ;  enacted  as  R.  C  §  2238cc 
by   '15,   c.   97,    §  2,   p.   234. 

§2277.      Duties  of  clerk:      Journal:      Record  of  outstanding  bonds. 

The  city  or  village  clerk  shall  have  the  custody  of  all  laws  and  ordinances 
and  shall  keep  a  correct  journal  of  the  proceedings  of  the  council  or  board 
of  trustees.  He  shall  also  keep  a  record  of  all  outstanding  bonds  against 
the  city  or  village,  showing  the  number  and  amount  of  each,  lor  and  to 
whom  the  said  bonds  were  issued;  and  when  any  bonds  are  purchased  or 
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paid  or  cancelled,  said  record  shall  show  the  fact.  In  his  annual  report 
he  shall  describe  particularly  the  bonds  issued  and  sold  during  the  year, 
and  the  terms  of  sale,  with  each  and  every  item  of  expense  thereof.  vHe 
shall  also  perform  such  other  duties  as  may  be  required  by  the  ordinances 
of  the  city.    ['93,  p.  97,  §  63.]  I     ( 

Hist.     '93,  p.   97,   §  63,  reenacted   '99,  p.   192,   §  63,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.  C.   §  2277.  §  8703. 

§  2278.  City  attorney.  The  city  or  village  attorney  shall  be  the  legal 
adviser  of  the  council  and  board  of  trustees.  He  shall  commence,  prosecute 
and  defend  all  suits  and  actions  necessary  to  be  commenced,  prosecuted  or 
defended  on  behalf  of  the  corporation,  or  that  may  be  ordered  by  the  council 
or  board  of  trustees.  When  requested,  he  shall  attend  meetings  of  the 
council  or  board,  and  give  them  his  opinion  upon  any  matters  submitted 
to  him,  either  orally  or  in  writing  as  may  be  required.     ['93,  p.  97,  §  67.] 

Hist.     '93,  p.  97,   §  67,   reenacted  '99,  p.   192,   §  71,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.   C.   §  2278.  §  8707. 

§  2279.  Officers  not  to  be  interested  in  contracts :  Extra  allowances 
prohibited.  No  officer  of  any  city  or  village  shall  be  interested  directly 
or  indirectly  in  any  contract  of  which  the  corporation  or  any  one  for  its 
benefits  is  a  party ;  and  any  such  interest  in  any  such  contract  shall  avoid 
the  obligation  thereof,  on  the  part  of  such  corporation ;  nor  shall  any  officer 
receive  any  pay  or  perquisites  from  the  city  other  than  his  salary  as  fixed 
by  ordinance  and  this  title ;  and  neither  the  city  council  nor  board  of  trus- 
tees shall  pay  or  appropriate  any  money  or  other  valuable  thing  to  any 
person  not  an  officer,  for  the  performance  of  any  act,  service  or  duty,  the 
doing  or  performance  of  which  shall  come  within  the  proper  scope  of  the  I 

duties  of  any  such  officer  of  such  corporation.     ['93,  p.  97,  §  68.] 

H?  it.     '93,  p.  97,   §  68,  reenacted   '99,   p.   192,   §  72,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.   C.    §  2279.  §  8710. 

Cross    ref.      Prohibitions    against    contracts    with  Cited:      (In  brief  of  counsel)    Collman  v.  Wanna- 

officers:      §255    et   seq.  maker    (1915)    27  I.   342,   344. 

§  2280.  Salaries  not  to  be  changed  during  term.  The  emoluments 
of  no  officer  whose  election  or  appointment  is  required  by  this  title  shall 
increase  or  diminish  during  the  term  for  which  he  shall  have  been  elected 
or  appointed ;  and  no  person  who  shall  have  resigned  or  vacated  any  office 
shall  be  eligible  to  the  same  during  the  time  for  which  he  was  elected  or 
appointed,  when  during  the  same  time  the  emoluments  have  been  increased. 
['93,  p.  97,  §  75.] 

Hist.     '93,  p.  97,   §  75,  reenacted   '99,  p.   192,   §  79,  Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.  2, 

reenacted  R.  C.  §  2280.  §  8754. 

CHAPTER  156. 

CHANGING  NAMES  OF  MUNICIPALITIES. 

§  2281.  Petition  for  change:  Special  election.  Whenever  a  ma- 
jority of  the  legal  voters  of  any  municipal  corporation  shall  present  a 
petition  to  the  board  of  county  commissioners  of  the  county  in  which  such  § 

municipality  is  situated,  praying  that  a  special  election  may  be  called 
therein  for  the  purpose  of  voting  on  the  question  of  changing  the  name  of 
such  municipality,  and  if  such  board,  or  a  majority  of  the  members  thereof, 
shall  be  satisfied,  by  affidavit  or  other  proof,  that  a  majority  of  the  legal 
voters  of  such  municipality  have  signed  such  petition,  it  shall  be  the  duty 
of  such  board  to  forthwith  give  notice  of  the  filing  of  such  petition,  by. 
publishing  such  notice  in  a  newspaper  published  in  said  municipality,  or 
if  there  be  no  newspaper  published  in  said  municpality,  then  by  publishing 
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such  notice  in  some  other  paper  published  in  the  county,  or  by  posting  said 
notice  in  three  of  the  most  public  places  in  said  municipality.  Said  notice 
shall  contain  the  date  when  the  same  will  be  heard,  which  said  date  shall 
be  not  less  than  30  days  after  the  first  meeting  of  the  board  of  county 
commissioners  after  the  filing  of  said  notice,  and  said  publication  shall 
be  made,  or  said  notices  posted,  for  not  less  than  20  days  before  such  peti- 
tion is  acted  upon  by  said  board  of  county  commissioners. 

At  the  hearing  of  said  petition,  if  it  shall  satisfactorily  appear  to  said 
board  of  county  commissioners  that  said  petition  does  contain  the  names, 
as  signers  thereto,  of  a  majority  of  the  legal  voters  of  said  municipality, 
and  that  the  notice  as  herein  required  has  been  given,  then  it  shall  be  the 
duty  of  said  board  of  county  commissioners  to  forthwith  call  a  special 
election  in  said  municipality  for  the  purpose  of  submitting  to  the  qualified 
electors  thereof  the  question  of  changing  the  name  of  such  municipality. 
Notice  of  the  time  and  place  of  holding  said  election  shall  be  given  in  the 
same  manner,  and  said  election  shall  be  conducted  in  all  respects  the  same, 
as  is  provided  by  law  relating  to  general  elections  for  municipal  purposes. 
The  electors  at  said  election  shall  designate,  on  their  ballots,  what  name 
they  desire  said  municipality  shall  take,  and  the  name  receiving  a 
two-thirds  vote  of  all  the  votes  cast  at  said  election  shall  become  and  remain 
the  name  of  such  municipality. 

Hist.     '90-91,  p.  127,   §  1,  reenacted  '99,  p.  82,   §  1,        "municipality"  and  "municipal"  for  "city,  town  and 
reenacted    R.     C.     §  2281  ;    "municipal    corporation,"        village." 

§  2282.  Duty  of  election  boards.  It  shall  be  the  duty  of  the  election 
board  conducting  such  election  to  certify  to  the  board  of  county  commis- 
sioners the  tally  sheets  used  at  such  election,  showing  the  votes  cast,  and 
the  number  of  votes  cast  for  each  name  voted  for  at  such  election.  ['90-91, 
p.  127,  §  2.] 

Hist.  '90-91,  p.  127,  §  2,  reenacted  '99,  p.  82,  §  2, 
reenacted  R.  C.   §  2282. 

§  2283.  Successive  elections.  In  case  no  name  has  received  two- 
thirds  of  all  the  votes  cast  at  such  election,  then  said  board  of  county  com- 
missioners shall  forthwith  call  another  election  in  the  same  manner  as  the 
first,  which  said  election  shall  be  conducted  in  the  same  mariner  as  the 
first,  and  the  name  receiving  a  majority  of  the  votes  cast  at  such  second 
election  shall  become  and  remain  the  name  of  such  municipality. 

Hist.  '90-91,  p.  127,  §  3,  reenacted  '99,  p.  82,  §  3. 
reenacted  R.  C.  §  2283  ;  "municipality"  for  "town, 
village  or  city." 

§  2284.  Order  changing  name.  It  shall  be  the  duty  of  the  board  of 
county  commissioners,  upon  receiving  the  tally  sheets  and  returns  of  such 
election  as  provided  in  sections  2281  and  2283,  to  enter  upon  their  record 
an  order  changing  the  name  of  such  municipal  corporation  to  the  name 
selected  by  the  voters  thereof  at  such  special  election  held  as  herein  pro- 
vided, and  to  make  and  file  with  the  board  of  trustees  of  such  municipal 
corporation,  and  also  with  the  county  recorder  of  the  county,  a  certified 
copy  of  the  order  made  by  such  board  of  county  commissioners  in  changing 
the  name  of  such  municipal  corporation. 

Hist.  '90-91,  p.  127,  §  4,  reenacted  '99,  p.  82,  §  4, 
reenacted  R.  C.  S  2284  ;  "municipal  corporation"  for 
"town,  village  or  city." 

§  2285.  Expenses  of  election:  How  paid.  The  cost  and  expenses 
of  holding  the  election  or  elections,  as  in  this  chapter  provided,  shall  be 
paid  by  the  municipal  corporation  where  such  election  is  held. 

Hist.     '90-91,  p.   127,  §  5,  reenacted  '99,  p.  82,  §  5, 
reenacted    R.     C.     §  2285 ;     "municipal     corporation 
for   "town,   village  or  city." 
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§  2286.  Existing  rights  unaffected.  A  change  of  name  under  the 
provisions  of  this  chapter  shall  not  in  any  manner  affect  or  alter  any  right 
of  action,  legal  process  or  property.     ['90-91,  p.  127,  §  6.] 

Hist.     '90-91.   p.    127.   §  6,  reenacted  '99,  p.  82,  §  6, 
reenacted    R.    C.    §  2286. 

CHAPTER  157. 

CONSOLIDATION  OF  MUNICIPALITIES. 

§  2287.  Adjacent  municipalities  may  consolidate.  Whenever  two 
municipal  corporations  organized  under  the  laws  of  this  state,  which  are 
adjacent  to  each  other,  desire  to  consolidate  so  as  to  form  one  city,  town  or 
village,  such  consolidation  may  be  made  under  the  provisions  of  this 
chapter. 

Hist.      '99,    p.    359,    §  1,    reenacted    R.    C.    §  2287  ;  Comp.   leg.— Kan.      See    Gen.    Stat.    '01,    §  604. 

"municipal   corporations"   for    "cities,    towns  or   vil- 
lages." 

§  2288.  Resolution  for  joint  session  of  city  councils.  The  mayor  and 
council  of  any  city,  or  the  chairman  and  board  of  trustees  of  any  town  or 
village  desiring  such  consolidation  with  the  adjacent  municipality  may  pass 
a  resolution  wherein  it  shall  be  stated  that  such  city,  town  or  village 
desires  to  be  consolidated  with  the  adjacent  municipality,  and  shall  also 
request  the  city  council  or  the  board  of  trustees  of  such  adjacent  munici- 
pality to  fix  a  time  for  the  joint  session  of  the  city  councils  or  boards  of 
trustees  of  the  two  municipalities  to  pass  an  ordinance  consolidating  the 
same. 

Hist.      '99,    p.    359,    §  2,    reenacted    R.    C.    §  2288  ; 
"municipality"  and  "municipalities"  for  series. 

Comp.  leg.— Kan.     See  Gen.  Stat.  '01,  §  605. 

§  2289.  Same:  Specification  of  time  and  place.  The  city  council 
or  board  of  trustees  of  such  city,  town  or  village  shall,  upon  the  receipt  of 
such  resolution,  if  deemed  expedient,  pass  a  resolution  specifying  the  time 
and  place  of  holding  such  joint  session  of  the  city  councils  or  boards  of 
trustees  of  the  two  municipalities. 

Hist.      '99,    p.    359,    §  3,    reenacted    R.    C.    §  2289  ; 
"municipalities"  for  series. 

Comp.  leg.— Kan.     See  Gen.  Stat.  '01,  §  606. 

§  2290.  Officers  of  joint  session.  At  the  time  specified  for  holding- 
such  joint  session  of  such  city  councils  or  boards  of  trustees,  the  said 
councils  or  boards  of  trustees  shall  meet  at  the  place  specified  by  the  reso- 
lution fixing  the  time  and  place  for  holding  such  joint  session,  and  the 
mayor  of  the  larger  city,  or  chairman  of  the  board  of  trustees  of  the  larger 
town  or  village,  shall  be  president  of  such  session,  and  the  clerk  of  such 
city,  town  or  village  shall  be  secretary  thereof.  In  case  of  absence  of  either 
or  both  of  said  officers  the  corresponding  officers  of  the  smaller  city,  town 
or  village  shall  act  as  president  or  secretary  as  the  case  might  be.  In  the 
absence  of  both  mayors  and  chairmen  or  both  clerks  the  joint  session  shall 
elect  a  president  or  secretary  from  the  members  present.     ['99,  p.  359,  §  4.] 

Hist.     '99,   p.  359,   $  4.  reenacted  R.  C.   §  2290. 
Comp.  leg. — Kan.     See  Gen.  Stat.  '01,  §  608. 

§  2291.  Conduct  of  session.  t  Quorum.  Said  joint  session  may  be 
adjourned  from  time  to  time  until  the  business  for  which  it  is  assembled  is 
completed.  On  all  preliminary  questions  a  majority  of  those  present  and 
voting  shall  be  sufficient,  but  on  the  final  passage  of  the  joint  ordinance 
there  must  be  two-thirds  of  all  the  councilmen  or  trustees  elect  of  each 
city,  town  or  village  voting  in  the  affirmative,  to  give  such  ordinance 
validity.     ['99,  p.  359,  §  5.] 


Hist.     '99,  p.   359,   §  5,  reenacted  R.  C.  §  2291. 
Comp.  leg. — Kan.     See  Gen.  Stat.  '01,   §  609. 
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§  2292.      Consolidation  ordinance:      Formalities  and  contents.      The 

joint  ordinance  shall  be  signed  by  the  mayors  of  both  cities,  or  chairmen 
of  both  boards  of  trustees,  as  the  case  may  be,  and  attested  by  the  clerks, 
and  shall  be  published  in  some  newspaper  published  in  one  of  the  two 
municipalities  proposed  to  be  consolidated  for  two  successive  weeks,  prior 
to  the  time  of  the  taking  effect  of  the  ordinance,  and  such  ordinance  shall 
provide  some  day  in  the  future  when  such  ordinance  shall  go  into  effect, 
such  ordinance  shall  state  the  terms  upon  which  the  consolidation  of  the 
two  municipalities  shall  be  effected,  and  the  said  joint  session  shall  also 
adopt  a  name  by  which  the  said  consolidated  city,  town  or  village  shall  be 
known,  which  name  shall  be  stated  in  such  joint  ordinance. 

Hist.      '99.    p.    359,    §6,    reenacted    R.    C.    §2292;  Comp.  leg.— Kan.     See  Gen.  Stat.  '01,  §610. 

"municipalities"  for  series. 

§  2293.  Same:  Definition  of  boundaries.  Said  joint  ordinance 
shall  define  the  boundaries  of  such  consolidated  city,  town  or  village,  and 
for  the  purpose  of  making  such  boundaries  regular  may  include  such  ter- 
ritory adjacent  to  such  city,  town  or  village  as  receives  or  will  receive  the 
benefit  of  the  incorporation  of  such  municipalities :  Provided,  That  no  city, 
town  or  village  receiving  the  benefits  of  this  chapter  shall  include  within 
its  corporate  limits  more  than  a  quarter  secton  of  land  to  each  200  in- 
habitants. 

Hist.      '99,    p.    359,    §  7,    reenacted    R.    C.    §  2293  ; 
"municipalities"   for  series. 

§  2294.  Journal  of  proceedings.  The  proceedings  of  the  joint  ses- 
sion of  the  city  councils  or  boards  of  trustees  herein  provided  for  shall  be 
copies  in  the  journal  of  the  proceedings  of  the  city  council  or  board  of 
trustees  of  the  larger  city,  town  or  village,  and  the  joint  ordinance  shall 
be  recorded  in  the  ordinance  book  of  the  larger  citv,  town  or  village. 
['99,  p.  359,  §  8.] 

Hist.     '99,  p.   359,  §  8,  reenacted  R.  C.   §  2294. 
Comp.  leg.— Kan.     See  Gen.  Stat  .'01,  §  626. 

§  2295.  Application  of  pre-existing  ordinances.  All  ordinances, 
rules  and  regulations  of  the  larger  city,  town  or  village  shall  remain  in 
force  and  effect  over  all  the  territory  embraced  in  such  consolidated  city, 
town  or  village.     ['99,  p.  359,  §  9.] 

Hist.     '99,  p.  359,   §  9,  reenacted  R.  C.   §  2295. 

§  2296.  Books  of  smaller  city  to  be  turned  over.  All  records,  papers 
and  documents  of  the  smaller  city,  town  or  village  in  the  hands  of  the  clerk 
of  such  city,  town  or  village,  shall  be  turned  over  to  the  clerk  of  the  con- 
solidated city,  town  or  village,  and  become  the  records  of  such  consolidated 
city,  town  or  vilage,  and  the  treasurer  of  such  smaller  city,  town  or  village 
shall  on  demand  turn  over  all  money,  books,  papers  or  records  in  his  hands 
belonging  to  such  smaller  city,  town  or  village,  to  the  treasurer  of  the 
consolidated  city,  town  or  village.     ['99,  p.  359.  §  10.] 

Hist.     '99,  p.  359,   §  10,  reenacted  R.  C.  §  2296. 
Comp.    leg.— Kan.      See    Gen.    Stat.    '01,    §  627. 

§  2297.  Consolidated  city  to  assume  debts.  All  the  claims,  debts  or 
demands  against  either  of  the  municipalities  so  consolidated  shall  be  as- 
sumed and  paid  by  the  consolidated  city,  town  or  village. 

Hist.      '99,    p.    359,    §  11,    reenacted    R.    C.    §  2297  ; 
"municipalities"  for  series. 

§  2298.  Property  vests  in  consolidated  city.  All  the  property  of 
every  description,  including  all  debts,  claims  and  demands  of  every  de- 
scription in  favor  of  either  of  the  municipalities  so  consolidated,  upon  con- 
solidation becomes  the  property  of  the  consoldated  city,  town  or  village. 

Hist.      '99,    p.    359,    §  12  ;   am.    R.    C.    §  2298  ;    "mu- 
nicipalities"  for  series. 
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§  2299.      County    commissioners    to    make    order    of    consolidation. 

After  the  passage  of  such  ordinance  herein  provided  for,  a  true  copy  of 
such  ordinance  shall  be  filed  with  the  clerk  of  the  board  of  county  com- 
missioners for  the  county  in  which  such  city,  town  or  village  is  situated, 
and  such  board  shall,  if  it  appears  that  the  provisions  of  this  chapter  have 
been  complied  with,  make  an  order  that  such  municipalities  are  duly  con- 
solidated and  incorporated  under  the  name  adopted  by  such  joint  ordinance, 
and  embracing  the  territory  described  in  such  ordinance.  Said  board  of 
county  commissioners  shall  also  provide  for  the  first  election  to  be  held  in 
such  consolidated  city,  town  or  village,  which  election  and  the  notice 
thereof  shall  be  the  same  and  conducted  in  the  same  manner  as  other  village 
elections :  Provided,  That  the  city  council  or  board  of  trustees  of  the  larger 
city,  town  or  village  shall  be  deemed  the  city  council  or  board  of  trustees  of 
the  consolidated  city,  town  or  village:  Provided  further,  That  if  such  or- 
dinance is  adopted  within  two  months  of  the  biennial  election  held  in  the 
municipalities  of  this  state,  no  election  need  be  provided  for,  but  the  city 
council  or  board  of  trustees  of  the  larger  city,  town  or  village  shall  be 
deemed  the  officers  of  the  consolidated  city,  town  or  village  until  such 
biennial  election,  and  the  biennial  election  shall  be  the  first  election  of  such 
consolidated  city,  town  or  village. 

Hist.  '99,  p.  359,  §  13,  modified  by  '05,  p.  385,  §  1 
(R.  C.  §2245);  am.  R.  C.  §2299;  "municipalities" 
for   series. 

CHAPTER  158. 
MUNICIPAL  PLATS. 

ARTICLE    1. 
PROCEDURE  IN  PLATTING. 

§  2300.  Essentials  of  plats :  Duty  to  file.  When  any  owner  or  pro- 
prietor of  any  tract  or  parcel  of  land  wishes  to  lay  out  a  town  site  or  an 
addition  to  any  town,  village  or  city  or  subdivision  of  out  lots,  he  shall 
cause  the  same  to  be  surveyed  and  a  plat  thereof  made,  which  shall  par- 
ticularly and  accurately  describe  and  set  forth  all  the  streets,  alleys,  com- 
mons or  public  grounds,  and  all  in  and  out  lots  or  fractional  lots  within, 
adjoining  or  adjacent  to  said  town  site  or  addition,  giving  the  names  of 
streets  and  width,  boundaries  and  extent  of  all  streets  and  alleys,  and 
courses  of  certain  lines  sufficient  to  determine  the  course  of  all  streets  and 
alleys  and  lot  lines.  All  lots  shall  be  numbered  by  progressive  numbers  in 
each  block  separately ;  blocks  shall  also  be  numbered. 

The  duty  to  file  for  record  a  plat  as  provided  herein  shall  attach  as  a 
covenant  of  warranty  in  all  conveyances  hereafter  made  of  any  lot  or  lots 
included  in  said  plat  by  the  original  owner  or  proprietor  against  any  and 
all  assessments,  costs  and  damages  paid,  lost  or  incurred  by  any  grantee 
or  person  claiming  under  him  in  consequence  of  the  omission  on  the  part 
of  said  owner  or  proprietor  to  file  such  plat. 

Description  of  lots  or  parcels  of  land  according  to  the  number  and 
designation  on  said  plat  in  conveyances  or  for  the  purposes  of  taxation, 
shall  be  deemed  good  and  valid  for  all  intents  and  purposes. 

Hist.     '93,  p.  97,  §91,  reenacted   -99,  p.   192,   §95;  filed.     The  contrary  intention  can  not  be   shown   by 

son.    '01,    p.    183,    §1,    reenacted   R.    C.    §2300;    "he"  something   hidden   in   the    mind    of   the    land   owner, 

for    "they"    in    first    sentence.  Hanson  v.  Proffer   (1913)    23  I.   705.   132  P.  573. 

Cited:      Shaw   v.    Johnston    (1910)    17    I.    676,    107  Unopened  streets:     There  may  be  dedicated  to  the 

P-   399.  public  land  for  street  purposes  which   is  not  at  the 

Intention:      The    first  essential    of    a   dedication    is  time   of  dedication  in   a  condition  to  be  traveled  by 

the   intention   of   the  owner  of  the  land  to  dedicate  the    Public.      Hanson    v.    Proffer    (1913)     23    I.    705, 

it,  and   such  intention   is  usually  shown  by  the   plat  1*2  P.  573. 

§  2301.      Certification  to  plat:     Acceptance  by  municipal  authorities. 

The  correctness  of  said  plat  must  be  certified  to  by  the  surveyor  making 
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the  survey,  said  certificate  to  contain  a  correct  description  of  the  land 
included  in  said  plat,  and  the  owner  or  owners  of  the  land  included  in  said 
plat  shall  also  make  a  certificate  containing  the  correct  description  of  the 
land  with  the  statement  as  to  their  intentions  to  include  the  same  in  the 
plat,  and  must  also  make  a  deed  of  donation  of  all  streets  and  alleys,  shown 
on  said  plat,  which  certificates  and  deeds  shall  be  acknowledged  before 
some  officer  duly  authorized  to  take  acknowledgments  of  deeds,  and  shall 
be  indorsed  on  the  plat  and  be  recorded  and  form  part  of  the  record. 

No  plat  of  any  town  site,  or  addition  to  any  town,  village  or  city,  or 
subdivisions  of  out  lots,  shall  be  accepted  for  record  by  the  recorder  of  any 
county  unless  said  plat  shall  have  first  been  submitted  to  the  city  council, 
board  of  trustees  or  other  governing  body  of  the  town,  village  or  city  to 
which  said  town  sites,  additions  or  subdivisions  of  out  lots  belong,  and  to 
which  they  are  paltted  as  such  said  town  sites,  additions  or  subdivisions 
of  out  lots,  and  have  been  accepted  and  approved  by  the  said  city  council, 
board  of  trustees  or  other  governing  body  of  said  town,  village  or  city; 
and  shall  have  written  thereon  the  acceptance  and  approval  of  the  said 
city  council,  board  of  trustees,  or  other  governing  body  of  the  town,  village 
or  city  to  which  said  town  sites,  additions  or  subdivisions  of  out  lots  be- 
long, and  to  which  they  are  platted  as  said  town  sites,  additions  or  subdi- 
visions of  out  lots.     ['05,  p.  70,  §  1.] 

Hist.  '93,  p.  97,  §  92,  reenacted  '99,  p.  192,  §  96  : 
am.  '01,  p.  183,  §  2  ;  am.  '05,  p.  70,  §  1,  reenacted 
R.    C.    §  2301. 

§  2302.  Survey:  Stakes  and  monuments.  In  the  survey  of  a  town 
site,  addition  to  any  town,  village  or  city  or  subdivision  of  out  lots,  it  shall 
be  necessary  to  drive  a  stake  at  each  and  every  corner  of  each  and  every 
lot,  or  to  mark  the  same  in  some  other  good  and  substantial  manner; 
stakes  must  be  at  least  two  inches  square  and  14  inches  in  length,  and 
driven  at  least  10  inches  in  the  ground ;  stone  monuments  must  be  planted 
six  inches  under  ground,  at  different  points  in  said  town  site  or  addition 
and  upon  the  limiting  lines  of  the  same,  with  exact  points  marked  thereon, 
and  must  not  be  over  800  feet  apart,  following  the  course  of  streets ;  said 
monuments  must  contain  at  least  500  cubic  inches,  and  the  exact  point 
where  the  same  are  located  must  be  marked  on  the  plat.     ['01,  p.  183,  §  3.] 

Hist.     '01,  p.  183,  §  3,  reenacted  R.  C.  §  2302. 

§  2303.  Same:  Government  corners  to  be  shown.  When  the  land 
upon  which  any  town  site  or  addition  is  located  has  been  surveyed  by  the 
government  the  plat  of  said  town  site  must  show  the  location  of  at  least 
three  government  corners.     ['01,  p.  183,  §  4.] 

Hist.     '01,  p.  183,  §  4,  reenacted  R.  C.  §  2303. 

§  2304.  Effect  of  acknowledging  and  recording  plat.  The  acknowl- 
edgment and  recording  of  such  plat  is  equivalent  to  a  deed  in  fee  simple 
of  such  portion  of  the  premises  platted  as  is  on  such  plat  set  apart  for 
streets  or  other  public  use;  or  as  is  thereon  dedicated  to  charitable,  re- 
ligious or  educational  purposes.     ['93,  p.  97,  §  93.] 


Hist.  '93,  p.  97,  §  93,  reenacted  '99,  p.  192,  §  97, 
reenacted    R.    C.    §  2304. 

Comp.  leg. — Neb.  See  Cobbey's  Ann.  Stat,  vol  2, 
§  8780. 

Cited:  Julietta  v.  Smith  (1906)  12  I.  288,  85  P. 
923;  Rawson-Works  L.  Co.  v.  Richardson  (1914) 
26   I.   37,   141   P.   74. 

Dedication:  When  Complete:  The  dedication  was 
complete  when  the  plat  was  filed  in  the  proper  office 
and  lots  sold  with  reference  to  it.  Hanson  v.  Prof- 
fer   (1913)    23  I.   705,   132  P.  573. 

Effect  of  dedication:  By  a  dedication  of  a  plat, 
the   public    acquires  only  an  estate   necessary   to  th? 


adenuate    accommodation    of    the    public,     consisting 
of    an    easement    for   the    free    and    unobstru< 
of   the   street  and   not    a   title   in    fee   simple.      Shaw 
v.    Johnston    (1910)    17   I.   676.    107   P.    899. 

By  the  filinK  of  a  plat  and  the  Belling  of  lots 
with  reference  thereto,  the  dedicator  and  grantor 
is  estopped  from  revoking  the  dedication  of  any 
streets  marked  thereon.  Hanson  v.  Proffer  (1918) 
23   I.   705,    132   P.   573. 

Where  the  owner  of  land  plats  streets  and  blocks. 
dedicating  the  streets  to  the  public,  and  the  plat 
shows  a  strip  of  sand  beach  between  the  platted 
streets,  etc.,  and  an  abutting  lake,  the  beach  is  net 
dedicated.  Deffenbauprh  v.  Wash.  W.  Power  Co. 
(191; ?>)    24   I.   514,   185  P.   247. 
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§  2305.  Streets  and  alleys  to  be  continuous.  Streets  and  alleys  laid 
out  in  any  addition  to  any  city  or  village  shall  be  continuous  with  and  corre- 
spond in  directions  and  width  to  the  streets  and  alleys  of  the  city  or 
village  to  which  they  are  an  addition.     ['93,  p.  97,  §  94.] 

Hist.     '93,  p.  97,   §94,  reenacted  '99,  p.   192,   §98,  Cited:      Hanson    v.    Proffer    (1913)    23   I.    705,    132 

reenacted  R.   C.   §  2305.  P.   573. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.   Stat.  vol.  2, 

§  8781. 

ARTICLE  2. 
VACATION  OF  PLATS. 

§  2306.  Vacation  of  plat.  Any  such  plat  may  be  vacated  by  the 
proprietors  thereof  at  any  time  before  the  sale  of  any  lots  therein,  by  a 
written  instrument  declaring  the  same  to  be  vacated,  duly  executed,  ac- 
knowledged or  proved  and  recorded  in  the  same  office  with  the  plat  to  be 
vacated ;  and  the  execution  and  recording  of  such  writing  shall  operate  to 
destroy  the  force  and  effect  of  the  recording  of  the  plat  so  vacated,  and 
to  divest  all  public  rights  in  the  streets,  alleys,  commons  and  public  grounds 
laid  out  or  described  in  such  plat,  and  in  cases  where  any  lots  have  been 
sold  the  plat  may  be  vacated,  as  herein  provided,  by  all  the  owners  of  lots 
in  such  plat  ioining  in  the  execution  of  the  writing  aforesaid.  ['93,  p.  97, 
§  95.] 

Hist.     '93,  p.  97,   §95,  reenacted  '99,   p.    192,   §99,  Method  exclusive:     When  a  dedication  of  a  street 

reenacted  R.  C.   §  2306.  is    made   by    filing    a    plat   in    the    proper   office    and 

„  ,  _T  ,       0       ~  ,,      ,      A  0.  ,     0         selling   lots  with   reference  to  it,   the   only   way  the 

<  £°™P'  _  S  t:t,e  t0  said  land  can   revert  is  by  having  the  same 

§  8 «°2.  vacated   in   the   manner   provided   by   law.      Hanson 

Cited:      Boise  v.  Hon   (1908)    14  I.  272,  94  P.   167.        v.   Proffer   (1913)    23  I.   705,    132  P.   573. 

§  2307.  Effect.  Any  part  of  a  plat  may  be  vacated  under  the  pro- 
visions and  subject  to  the  conditions  of  this  chapter:  Provided,  Such 
vacating  does  not  abridge  or  destroy  any  of  the  rights  and  privileges  of 
other  proprietors  in  said  plat :  And,  Provided  further,  That  nothing  con- 
tained in  this  section  shall  authorize  the  closing  or  obstruction  of  any 
public  highways  laid  out  according  to  law.     ['93,  p.  97,  §  96.] 

Hist.     '93,  p.  97,  §  96,  reenacted  '99,  p.  192,   §  100,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted   R.   C   §  2307.  §  8783. 

§  2308.  Enclosure  of  streets.  When  any  part  of  a  plat  shall  be 
vacated  as  aforesaid,  the  proprietors  of  the  lots  so  vacated  may  enclose 
the  streets,  alleys  and  public  grounds  adjoining  said  lots  in  equal  pro- 
portions.    ['93,  p.  97,  §  97.] 

Hist.     '93,  p.  97,  §  97,  reenacted  '99,  p.  192,  §  101,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

reenacted  R.   C   §  2308.  §  8784. 

§  2309.  Duty  of  county  recorder.  The  county  recorder  in  whose 
office  the  plats  aforesaid  are  recorded  shall  write  in  plain,  legible  letters 
across  that  part  of  said  plat  so  vacated,  the  word  "vacated,"  and  also  make 
a  reference  on  the  same  to  the  volume  and  page  in  which  the  said  instru- 
ment of  vacation  is  recorded.     ['93,  p.  97,  §  98.] 

Hist.     '93,  p.  97,  §  98,  reenacted  '99,  p.  192,   §  102,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.   2, 

reenacted  R.   C.   §  2309.  §  8785. 

ARTICLE   3. 
MISCELLANEOUS  PROVISIONS. 

§  2310  Platting  after  vacation  of  prior  plat.  The  owner  of  any  lots 
in  a  plat  so  vacated  may  cause  the  same  and  a  proportionate  part  of  adja- 
cent streets  and  public  grounds  to  be  platted  and  numbered  by  the  county 
surveyor;  and  when  such  plat  is  acknowledged  by  such  owner,  and  is 
recorded  in  the  recorder's  office  of  the  county,  such  lots  may  be  conveyed 
and  assessed  by  the  numbers  given  them  on  such  plats.     ['93,  p.  97,  §  99.] 

Hist.     '93,  p.  97,  §  99,  reenacted  '99,  p.  192,  §  103,  Comp.  leg.— Neb.     See  Cobbey's  Ann.  Stat.  vol.   2, 

reenacted  R.   C.   §  2310.  §  8786. 
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§  2311.  Enforcing  execution  of  plat:  Assessment  of  cost.  When- 
ever the  original  owners  or  proprietors  of  any  subdivision  of  land,  as  con- 
templated in  section  2300,  have  sold  or  conveyed  any  part  thereof,  or 
invested  the  public  with  any  right  therein,  and  have  failed  and  neglected 
to  execute  and  file  for  record  a  plat  as  provided  in  section  2300,  the  county 
recorder  shall  notify  some  or  all  of  such  owners  and  proprietors  by  mail 
or  otherwise,  and  demand  an  execution  of  such  plat  as  provided;  and  if 
such  owners  or  proprietors,  whether  notified  or  not,  fail  and  neglect  to 
execute  and  file  for  record  said  plat  for  30  days  after  the  issuance  of  such 
notice,  the  recorder  shall  cause  to  be  made  the  plat  of  such  subdivision,  and 
any  surveying  necessary  therefor.  Said  plat  shall  be  signed  and  acknowl- 
edged by  the  recorder,  who  shall  certify  that  he  executed  it  by  reason  of 
the  failure  of  the  owners  or  proprietors  named  to  do  so,  and  filed  for 
record,  and,  when  so  filed  for  record,  shall  have  the  same  effect  for  all 
purposes  as  if  executed,  acknowledged  and  recorded  by  the  owners  or 
proprietors  themselves. 

A  correct  statement  of  the  costs  and  expenses  of  such  plat,  surveying 
and  recording,  verified  by  oath,  shall  be  by  the  recorder  laid  before  the  first 
session  of  the  county  board,  who  shall  allow  the  same,  and  order  the  same 
to  be  paid  out  of  the  county  treasury,  and  who  shall,  at  the  same  time, 
assess  the  same  amount  pro  rata  upon  all  several  subdivisions  of  said  tract, 
lot  or  parcel  so  subdivided ;  and  said  assessment  shall  be  collected  with,  and 
in  like  manner  as,  the  general  taxes,  and  shall  go  to  the  general  county 
fund ;  or  said  board  may  direct  suit  to  be  brought  in  the  name  of  the  county 
before  any  court  having  jurisdiction,  to  recover  of  the  said  original  owners 
or  proprietors,  or  either  of  them,  said  cost  and  expense  of  procuring  and 
recording  said  plat.     ['93,  p.  97,  §  100.] 

Hist.       '93,    p.    97,    §  100,    reenacted    '99,    p.     192,  Cross    ref.      Platting    for    purpose    of    assessment: 

S  104,    reenacted   R.   C.    §2311.  133:36. 

Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.  2, 

§  8787. 

§  2313.  Existing  plats  validated.  None  of  the  provisions  of  this  chap- 
ter shall  be  construed  to  require  replatting  in  any  case  where  plats  have 
been  made  and  recorded  in  pursuance  of  any  law  heretofore  in  force ;  and 
all  plats  heretofore  filed  for  record  and  not  subsequently  vacated,  are 
hereby  declared  valid,  notwithstanding  irregularities  and  omissions  in 
manner  of  form  of  acknowledgment  or  certificate;  but  the  provisions  of 
this  section  shall  not  affect  any  action  or  proceeding  now  pending.  ['93, 
p.  97,  §  102.] 

Hist.       '93,    p.     97,     §  102,    reenacted    '99,    p.    192,  Comp.  leg. — Neb.     See  Cobbey's  Ann.  Stat.  vol.   2, 

$  106,    reenacted   R.   C.    §  2313.  $  8789. 

§2314.  Penalty  for  selling  unplatted  lots.  Any  person  who  shall 
dispose  of,  or  offer  for  sale  or  lease,  any  lots  in  any  town,  or  addition  to 
any  town  or  city,  until  the  plat  thereof  has  been  duly  acknowledged  and 
recorded  as  provided  in  this  chapter,  shall  forfeit  and  pay  $50  for  each  lot 
and  part  of  a  lot  sold  or  disposed  of,  leased  or  offered  for  sale.  ['93,  p.  97, 
§  103.] 

Hist.       '93,     p.     97,     §  103,    reenacted    '99,    p.     192,  Comp.   leg.— Neb.   See   Cobbey's   Ann.    Stat.    vol.    2, 

S  107,    reenacted   R.    C.    §  2314.  §  8790. 

ARTICLE   4. 
SEPARATION  OF  AGRICULTURAL   LANDS    FROM   MUNICIPALITIES. 

§  2314a.  Petition  for  separation.  The  owner  or  adjoining  owners 
of  any  platted  or  unplatted  tract  or  tracts  of  land  containing  not  less  than 
five  acres,  included  within  the  corporate  limits  of  any  municipality  in  this 
state  and  used  exclusively  for  agricultural  purposes,  except  any  tract  or 
tracts  of  land  that  are  situated  within  one-half  mile  of  any  water  pipe  line, 
sidewalk  or  street  that  has  been  installed  or  constructed  under  the  super- 
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vision  of  any  such  municipality,  may  petition  the  district  court  of  the 
county  in  which  such  tract  or  tracts  of  land  are  situated  for  a  judgment 
and  decree  of  the  court  detaching  such  tract  or  tracts  of  land  from  such 
municipality. 

Hist.      '17.   c.    169,    §  1,  p.   501  ;  "municipality"  for  Cross    ref.      Annexation    of    adjacent    platted    ter- 

series.  ritory :     §  2172. 

§  2314b.  Notice  of  petition  and  hearing  thereon.  Upon  the  filing 
of  such  petition  with  the  clerk  of  such  court  and  paying  a  fee  of  $10,  which 
fee  shall  be  in  full  for  all  clerk's  fees  except  the  regular  fees  provided  by 
lav/  on  the  appeals,  the  said  court  shall  fix  a  time  for  the  hearing  there- 
upon, which  shall  not  be  less  than  30  days  from  the  date  of  filing  of  such 
petition,  and  the  petitioners  shall  serve  or  cause  to  be  served  a  notice  of 
such  hearing  upon  the  mayor  or  clerk  of  such  municipality  at  least  20 
days  before  the  time  fixed  for  such  hearing. 

The  said  petitioner  or  petitioners  shall  also  cause  to  be  published  once 
a  week  in  two  consecutive  weekly  issues  in  some  newspaper  published  in 
said  municipality  where  the  land  sought  to  be  detached  is  situated,  or,  in 
case  no  newspaper  is  published  in  said  municipality,  cause  notices  to  be 
posted  in  at  least  three  conspicuous  places  in  said  municipality,  said  notice 
stating  the  time  and  place  of  such  hearing  and  that  any  person  desiring  to 
protest  or  object  to  the  granting  of  the  prayer  of  said  petition  may  do  so 
by  filing  with  the  clerk  of  said  court  at  least  two  days  before  the  day  set 
for  the  hearing  of  said  petition  his  objections  or  protests  in  writing.  Such 
notice  shall  state  generally  the  purpose  of  the  petition  and  the  location  and 
description  of  the  land  sought  to  be  detached  from  the  corporate  limits 
of  said  municipality. 

Hist.     '17,  c.  169,  part  of  §  2,  p.  501  ;  "municipal- 
ity"  for  series. 

§  2314c.  Reply  to  protests:  Verification.  The  petitioner  or  peti- 
tioners may,  after  any  such  petitions  or  objections  are  filed  with  the  clerk 
at  any  time  before  the  hour  of  the  hearing  on  said  petition,  in  their  discre- 
tion, file  with  the  judge  or  clerk  replies  in  writing  to  said  protests  or  ob- 
jections. Neither  said  petition  nor  objections,  protests  nor  reply  need  be 
verified.     ['17,  c.  169,  proviso  in  §  2,  p.  502.] 

Hist.     '17,  c.   169,  proviso  in   §  2,  p.   502. 

§  2314d.  Hearing.  The  hearing  herein  provided  on  said  petition  shall 
be  held  within  the  corporate  limits  of  the  municipality  in  which  said  lands 
sought  to  be  detached  are  situated.  The  regular  district  court  reporter 
shall  reduce  to  writing  the  testimony  and  evidence  introduced,  the  same 
as  in  trial  of  civil  actions.  The  judge  of  such  court,  either  before  or  after 
said  hearing,  may  view  the  lands  and  premises  sought  to  be  detached,  as 
well  as  other  lands  or  property  within  the  corporate  limits  of  such  mu- 
nicipal corporation,  which  might  in  any  way  be  affected  by  the  granting 
of  such  petition,  and  lands  on  the  outside  of  such  municipal  corporation 
in  the  same  vicinity  or  localty  in  which  the  lands  sought  to  be  detached 
are  situated,  and  may  consider  such  conditions  as  he  finds  in  connection 
with  the  evidence  introduced  on  the  hearing,  in  making  and  arriving  at 
his  final  decision  and  determination  of  the  matter. 

No  tract  or  tracts  of  land  shall  be  detached  from  any  city,  town  or 
village  which,  by  such  detachment,  would  materially  mar  the  symmetry 
of  such  municipality. 

Hist.  '17,  c.  169,  parts  of  §2,  p.  501;  introduc- 
lory  words  of  provisos  omitted  ;  "municipality"  and 
■municipal  corporation"  for  "city,  town  or  village." 

§  231 4e.  Judgment  of  separation.  If,  upon  the  hearing,  the  court 
shall  find  that  such  tract  or  tracts  of  land  are  tracts  containing  at  least 
five  acres  and  are  included  within  the  corporate  limits  of  such  municipality 
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and  the  lands  included  within  such  tract  or  tracts  are  used  exclusively  for 
agricultural  purposes,  that  such  lands  do  not  receive  sufficient  special  bene- 
fits to  justify  the  retention  of  said  lands  within  the  corporate  limits  of 
such  municipality,  and  that  by  the  detachment  of  said  lands  the  symmetry 
of  the  municipality  would  not  be  materially  marred,  then  the  judge  of  said 
court  shall  grant  the  prayer  of  said  petition  and  shall  enter  judgment  and 
decree  accordingly:  Provided,  however,  That  if  said  petition  prays  for 
detaching  several  tracts  of  land  the  court  may  enter  judgment  granting 
the  prayer  of  the  petition  as  to  such  tract  or  tracts  as  come  within  his 
findings  as  aforesaid  and  deny  such  petition  as  to  such  tract  or  tracts 
which  do  not  come  within  his  findings  as  aforesaid. 

And  said  tract  or  tracts  of  land  sought  to  be  detached  and  for  which 
the  said  judgment  is  entered  detaching  the  same  shall,  upon  the  entering 
of  said  judgment,  become  detached  from  such  municipal  corporation  and 
the  corporate  boundary  line  or  limits  of  said  municipality  shall  be  deemed 
changed  accordingly,  and  said  tract  or  tracts  so  detached  shall  be  free 
from  the  government  of  such  corporation  from  said  date. 

It  shall  not  be  necessary  for  the  judge  of  the  court,  prior  to  entering 
his  said  judgment,  or  at  any  time,  to  make  written  findings  of  fact  or  con- 
clusions of  law.  Within  20  days  after  the  filing  of  said  decree  the  petitioner 
shall  file  or  cause  to  be  filed  with  the  county  recorder  and  with  the  mu- 
nicipal clerk  a  certified  copy  thereof. 

Hist.      '17,    c.    169,    §  3,    p.    502  ;    "municipality,"        "provided     further"     omitted    preceding    last    para- 
"municipal  corporation"  and  "municipal"  for  series;        graph. 

§  231 4f.  Liability  for  bonded  indebtedness.  Such  separation  shall 
not  relieve  any  such  tract  of  land  from  its  liability  on  account  of  any  out- 
standing bonded  indebtedness  of  such  municipal  corporation  existing  at 
the  time  of  its  separation  therefrom. 

Hist.     '17,  c.  169,  §  4,  p.  503;  "municipal  corpora- 
tion" for  series. 

§  2314g.  Streets  not  affected  by  separation.  The  detaching  of  any 
lands  from  the  corporate  limits  of  any  municipality  under  the  provisions 
of  this  article  shall  not  affect  or  change  the  status  of  any  public  streets  or 
highways  as  the  same  are  laid  out,  constructed  or  dedicated  at  the  time 
of  such  detachment. 

Hist.     '17,   c.   169,    §5,  p.   503;  "municipality"  for 
series. 

§  231 4h.  Appeal.  Any  municipal  corporation  or  any  person  ag- 
grieved by  the  judgment  of  the  court  entered  as  herein  provided  may 
appeal  from  such  decision  and  judgment  to  the  supreme  court.  The  pro- 
cedure of  said  appeal  shall  be  the  same  as  the  procedure  on  appeal  from 
final  judgment  in  civil  actions. 

Hist.     '17,  c.  169,  §6,  p.  503;  "municipal  corpora-  Cross   ref.     Appeals:      §4807  et  seq. 

tion"  for  series ;  "of  the  state  of  Idaho"  omitted 
iifter  supreme  court;  "as  provided  under  the  laws 
of  the   state  of  Idaho"  omitted  from  end  of  section. 

CHAPTER  159. 

MUNICIPAL  BONDS. 

§2315.  Purposes  for  which  bonds  may  be  issued:  Limitation  on 
amount.  Every  municipal  corporation  incorporated  under  the  laws  of 
the  territory  of  Idaho  or  of  the  state  of  Idaho  shall  have  power  and  au- 
thority to  issue  municipal  coupon  bonds  not  to  exceed  at  any  time  in  aggre- 
gate 6  per  cent  of  the  assessed  full  cash  valuation  of  the  real  estate  and 
personal  property  in  said  municipal  corporation,  according  to  the  assess- 
ment of  the  preceding  year,  for  any  or  all  of  the  purposes  specified  in  the 
following  sections,  2315a  to  2315g,  inclusive. 
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Hist.  '90-91,  p.  53,  §§  1,  8;  am.  '93,  p.  34,  §  1, 
reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315  ; 
am.  *09,  p.  174,  S.  B.  50  ;  am.  '11,  c.  30,  p.  65  ;  am. 
13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13,  c. 
147,  p.  514  ;  am.  '15,  c.  44,  p.  129  ;  am.  '17,  c.  16, 
^  1,  subd.  a,  p.  43;  reference  at  end  of  section  re- 
worded ;  phrase  "municipal  corporation"  substituted. 

Cited:  Wiggin  v.  Lewiston  (1902)  8  I.  527,  69  P. 
286;  Jack  v.  Grangeville  (1903)  9  I.  291,  74  P.  969; 
(Dis.  op.)  Feil  v.  Coeur  d'Alene  (1912)  23  I.  32, 
62,  129  P.  643,  43  L.  R.  A.  (N.  S.)  1095;  Kellogg 
v.  McRae  (1914)   26  I.  73,  141  P.  86. 

Cross  ref.  Constitutional  limitation  on  indebted- 
ness :      Const.  VIII,    3 ;   statutory   limitation :    §  2270. 

Town  and  village  defined:  The  words  town  and 
village  are  used  in  the  statutes  synonymously,  and 
a  granting  of  power  to  towns  to  issue  municipal 
coupon  bonds  includes  villages.  Brown  v.  Grange- 
ville  (1902)    8  I.  784,  71  P.   151. 


Any  defined:  The  word  "any"  as  used  in  this 
section  means  any  one  or  more  of  the  entire  num- 
ber of  purposes  mentioned.  Piatt  v.  Payette  (1911) 
19  I.  470,   114  P.  25. 

Atttempted  evasion:  A  city  can  not  evade  the 
provisions  of  the  statute  limiting  the  bonded  in- 
debtedness to  a  certain  percentage  of  the  real  estate 
valuation  for  the  preceding  year,  by  voting  bonds 
for  partial  payment  on  a  contract,  and  making  no 
legal  provision  for  the  balance  due  upon  said  con- 
tract. Woodward  v.  Grangeville  (1907)  13  I.  652, 
92  P.  840. 

Bonded  indebtedness  limit:  The  limitation  of  mu- 
nicipal indebtedness  prescribed  by  this  section  ap- 
plies to  the  aggregate  indebtedness  of  the  munici- 
pality and  is  not  confined  to  the  separate  items 
thereof.     O.  A.   G.  '09-10,  p.  56. 


§  2315a.  Sewers.  To  provide  for  the  laying,  constructing  equipment 
and  maintenance  of  sewers  and  drains.     ['17,  c.  16,  §  1,  subd.  al,  p.  43.] 

Hist.  '90-91,  p.  53,  §§  1,  8  ;  am.  '93,  p.  34,  §  1,  am.  '13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13. 
reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315;  c.  147,  p.  514;  am.  '15,  c.  44,  p.  129;  am.  '17,  c.  16, 
am.    '09,   p.   174,    S.    B.    50 ;   am.    '11,    c.    30,    p.   65 ;        §  1,  subd.  al,  p.  43. 

§  2315b.  Streets  and  alleys.  To  provide  for  the  grading,  paving, 
curbing,  sidewalking  or  otherwise  improving  streets  and  alleys,  building  or 
constructing  of  sewers,  drains,  grading,  curbing,  sidewalks,  crossings  and 
crosswalks,  or  otherwise  improving  the  intersections  of  streets  and  alleys, 
constructing  and  laying  out  of  streets  and  alleys,  and  the  construction  or 
aid  in  construction  of  bridges  across  streams  within  or  contiguous  to  or 
within  one  mile  of  the  exterior  limits  of  any  such  municipal  corporation. 


Hist.  '90-91,  p.  53,  §§1,  8 ;  am.  '93,  p.  34,  §  1, 
reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315; 
am.  '09,  p.  174,  S.  B.  50  ;  am.  '11,  c.  30,  p.  65 ; 
am.  '13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13, 
c.  147,  p.  514;  am.  '15,  c.  44,  p.  129;  am.  '17,  c  16. 
S  1,  subd.  a2,  p.  43  ;  phrase  "municipal  corporation" 
substituted. 

Cross  ref.  Cost  of  improvements  at  street  inter- 
sections: 152:73,  160:7.  Construction  of  bridges: 
153:48,    50. 


Cited : 

P.  86. 


Kellogg    v.    McRae    (1914)    26    I.    73,    141 


construction  by  pipe  lines  laid  beneath  the  surface 
by  the  company  possessing  the  franchise  and  ease- 
ment for  such  ditches.     lb. 

Damages :  If  abutting  property  is  injured  by  a 
city  while  it  is  lawfully  exercising  its  power  in 
grading  streets  and  in  reconstructing  the  roadbed, 
the  city  is  not  answerable  in  damages,  in  the  ab- 
sence of  a  statute  expressly  imposing  such  liability, 
lb. 

Distinguished  from  local  improvements:  Where 
streets  are  paved  and  the  assessments  are  made 
against  the  abutting  property  improvement  district 
bonds  may  be  issued  without  submitting  the  ques- 
tion of  issuing  the  bonds  to  the  electors  or  taxpay- 
ers of  either  the  improvement  district  or  the  city, 
but  where  the  cost  and  expenses  are  to  be  paid  by 
the  city  and  bonds  are  to  be  issued  for  the  purpose 
of  raising  revenue  to  pay  the  same,  then  such  ques- 
tion must  be  submitted  to  the  electors  and  taxpayers 
of  the  city.  Byrns  v.  Moscow  (1912)  21  I.  398. 
121  P.  1034. 


Construed:  Under  this  section  and  152:14  cities 
and  villages  have  ample  power  to  establish  the  grade 
of  their  streets  and  to  reconstruct  the  roadbed  on 
the  grade  thus  established.  Nampa  v.  Nampa  etc. 
Irr.  Dist.  (1911)  19  I.  779,  115  P.  979;  app.  dis.  238 
U.   S.   643,   50   L.   ed.   1502,   35  S.  C.   R.   602. 

Right  to  require  reconstruction  of  ditches:  In  ex- 
ercising its  right  to  grade  its  streets  the  city  may, 
if    necessary,    remove    ditches    and    require   their   re- 

§  2315c.  Refunding  outstanding  indebtedness.  To  provide  for  the 
funding,  refunding,  purchase  and  redemption  of  the  outstanding  indebt- 
edness of  such  municipal  corporation.  Bonds  may  be  issued  under  this 
section  for  the  purpose  of  funding,  refunding,  purchase  or  redemption  of 
the  outstanding  indebtedness  of  any  such  municipal  corporation  when 
the  same  can  be  done  to  the  profit  and  benefit  of  such  municipal  corpora- 
tion, and  without  incurring  any  additional  liability,  without  the  submis- 
sion of  the  question  of  issuance  of  such  bonds  to  the  electors  of  the  mu- 
nicipal corporation. 


Hist.  '90-91,  p.  53,  §§1,  8  ;  am.  '93,  p.  34,  §  1, 
reenacted  '99,  p.  29,  §§1,  8,  reenacted  R.  C.  §  2315  ; 
am.  '09,  p.  174,  S.  B.  50  ;  am.  '11,  c.  30,  p.  65  ;  am. 
'13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13, 
c.   147,  p.  514  ;  am.  '15,  c.  44,  p.  129  ;  am.  '17,  c.  16, 


§  1,  subd.  a3,  and  last  part  of  §  7,  pp.  43,  44  ;  phrase 
"municipal  corporation"   substituted. 

Cited:  Veatch  v.  Moscow  (1910)  18  I.  313,  109 
P.  722,  21  Ann.  Cas.  1332;  Hickey  v.  Nampa  (1912) 
22   I.    41,    124    P.    280. 


§  231 5d.  Hospitals  and  cemeteries.  To  provide  for  the  establish- 
ment and  maintenance  of  hospitals,  pest  houses  and  cemeteries  either 
within  or  without  the  corporate  limits  of  such  municipal  corporation. 


Hist.  '90-91,  p.  53,  §§1,  8;  am.  '93,  p.  34,  §  1, 
reenacted  '99,  p.  29,  §§1,  8,  reenacted  R.  C.  §  2315  ; 
am.  '09,  p.  174,  S.  B.  50;  am.  '11,  c.  30,  p.  65; 
am.  '13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.   380;  am.  '13, 


c.  147,  p.  514  ;  am.  '15,  c.  44,  p.  129  ;  am.  '17,  c.  16, 
S  1,  subd.  a4,  p.  43  ,  phrase  "municipal  corporation" 
substituted. 
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§  2315e.  Parks.  To  provide  for  the  purchase,  improvement,  equip- 
ment and  maintenance  of  lands  for  the  use  of  public  parks,  either  within 
or  without  the  corporate  limits  of  such  municipal  corporation. 

Hist.  '90-91,  p.  53,  §§1,  8;  am.  '93,  p.  34,  §  1,  Parks:  Grant  to  municipality  of  power  to  main- 
reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315  ;  tain  park  enjoins  no  absolute  duty  to  do  so.  Main- 
am.  '09,  p.  174,  S.  B.  50  ;  am.  '11,  c.  30,  p.  65  ;  tenance  of  parks  is  primarily  a  private  as  opposed 
am.  '13,  c.  8,  p.  47  ;  am.  '13,  c.  93,  p.  380  ;  am.  '13,  to  a  governmental  function.  Boise  Dev.  Co.  v.  Boise 
c.  147,  p.  514;  am.  '15,  c.  44,  p.  129;  am.  '17,  c.  16,  (1917)  30  I.  675,  167  P.  1032. 
$:  1,  subd.  a5,  p.  43  ;  phrase  "municipal  corporation" 
substituted. 

§  231 5f.  Public  buildings.  To  provide  for  the  purchase,  erection, 
construction  and  furnishing  of  public  buildings  and  building  sites  for  the 
use  of  such  municipal  corporation. 

Hist.      '90-91,    p.    53,    §§1,    8;   am.   '93,    p.    34,    §  1,  §  1,  subd.  a6,  p.  43;  phrase  "municipal  corporation" 

reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315  ;  substituted. 

am.  '09,  p.  174,  S.  B.  50;  am.  '11,  c.  30,  p.  65;  Applied:  Issuance  of  bonds  by  the  city  of  Good- 
am.  '13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13,  ing  for  a  city  hall  held  proper.  Thomas  v.  Gooding 
c.    147,  p.  514;  am.  '15,  c.  44,  p.  129;  am.  '17,  c.  16,  (1915)    27  I.  624,   149  P.  1064. 

§  231 5g.  Fire  department.  To  provide  for  the  establishment,  equip- 
ment and  maintenance  of  a  fire  department  and  for  the  purchase  of  suit- 
able and  necessary  apparatus  and  buildings  and  building  sites  for  the  use 
thereof  and  for  all  other  necessary  public  improvements.  ['17,  c.  16,  §  1, 
part  of  subd.  a7,  p.  44.] 

Hist.  '90-91,  p.  53,  §§1,  8;  am.  '93,  p.  34,  §  1,  am.  '13,  c.  8,  p.  47;  am.  '13,  c.  93,  p.  380;  am.  '13. 
reenacted  '99,  p.  29,  §§  1,  8,  reenacted  R.  C.  §  2315  ;  c.  147,  p.  514  ;  am.  '15,  c.  44,  p.  129  ;  am.  '17,  c.  16, 
am.    '09,    p.    174,    S.    B.   50  ;    am.    '11,   c.    30,   p.    65 ;        $  1,  part  of  subd.  a7,  p.  43. 

§  231 5h.  Waterworks.  Every  municipal  corporation  incorporated 
under  the  laws  of  the  territory  of  Idaho  or  of  the  state  of  Idaho  shall  have 
power  and  authority  to  issue  municipal  coupon  bonds  in  a  sufficient  amount 
to  acquire,  by  purchase  or  otherwise,  a  waterworks  plant  for  such  mu- 
nicipal corporation  and  a  water  supply  therefor,  and  to  construct,  enlarge, 
extend,  repair,  alter  and  improve  such  plant. 

Hist.      R.    C.    §  2315b,    enacted   by    '13,    c.    147,    p.  P.   969;   Ostrander  v.   Salmon    (1911)    20   I.    153,    117 

515:    am.    '15,    c.    44,    p.    130;    am.    '17,    c.    16,    §1,  P.  692. 

subd.  b    p.  44;  phrase  "municipal  corporation"  sub-  Applied:     A  village  has  the  power  and  authority 

stituted.  t0  contract  for  a  supply  of  water.     Jack  v.  Grange- 
Cross  ref.     Power  to  purchase  waterworks  already  ville    (1912)    9   I.   291,   74  P.  969;   Pocatello  v.   Mur- 

constructed:      152:43.  ray    (1912)    21    I.    180,    197,    120    P.    812,    226    U.    S. 

Cited:      Jack   v.    Grangeville    (1903)    9    I.    291,    74        318«  33  S-  C-  R'  107'  57  L<  ed-  239' 

§  23151.  Submission  of  issuance  of  bonds  to  taxpayers.  The  issu- 
ance of  bonds  for  the  purposes  aforesaid  or  any  of  such  purposes  shall  be 
authorized  as  provided  in  section  2316,  and  one  or  more  bond  elections 
may  be  called  in  the  manner  provided  by  said  section  in  order  to  submit 
to  the  qualified  electors  who  are_jaxpayexs  the  question  as  to  whether 
bonds  shall  issue  in  such  amount  as  the  city  council  or  board  of  trustees, 
at  the  time  such  election  is  called,  shall  deem  to  be  necessary  for  the  pur- 
poses aforesaid,  or  any  of  them. 

Hist.  R.  C  §  2315b.  enacted  by  '13.  c.  147,  p. 
516;  am.  '15,  c.  44,  p.  130;  am.  '17,  c.  16,  §1, 
subd.   b,   p.   44  ;    "or  board  of  trustees"    added. 

§  2315j.  Previous  issues  validated.  All  bonds  authorized  at  any 
municipal  election  heretofore  held  as  provided  in  said  section  2316,  Revised 
Codes  of  Idaho,  or  acts  amendatory  thereof,  for  the  purpose  of  acquiring 
an  adequate  water  system,  by  purchase  or  otherwise,  by  acquiring  addi- 
tional water  and  by  enlarging-,  extending,  repairing,  altering  and  improv- 
ing any  municipal  waterworks  plant,  shall  be  deemed  to  have  been  au- 
thorized for  all  or  any  of  the  purposes  for  which  such  bonds  may  here- 
after be  issued  under  this  chapter,  and  all  such  bonds  which,  at  such  an 
election  have  been  heretofore  authorized,  when  issued  and  sold,  are  hereby 
declared  to  be  legal  and  binding  obligations  of  such  municipal  corporation, 
provided  all  requirements  of  law  have  been  fully  complied  with,  and  the 
same  are  hereby  declared  to  be  of  like  force  and  effect  as  if  the  munici- 
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pality,  at  the  time  such  election  was  called  and  held,  had  possessed  all  the 
powers  herein  granted  and  conferred. 

Hist.      R.    C.    §  2315b,    enacted   by    '13,    c.    147,    p.        subd.  b.  p.  44  ;  phrase  "municipal  corporation"   sub- 
515 ;    am.    '15,    c.    44,    p.    130 ;    am.    '17,    c.    16,    §  1,        stituted. 

§  2315k.  Light  and  power  plants.  Every  municipal  corporation  in- 
corporated under  the  laws  of  the  territory  of  Idaho  or  of  the  state  of 
Idaho  shall  have  power  and  authority  to  issue  municipal  coupon  bonds  in 
a  sufficient  amount  to  acquire,  by  purchase  or  otherwise,  a  light  and  power 
plant  for  such  municipal  corporation. 

The  amount  for  which  bonds  may  be  issued  for  acquiring  light  and 
power  plants,  or  either,  as  herein  provided,  shall  be  determined  by  the 
council  or  board  of  trustees  and  stated  in  the  ordinance  therefor. 

Hist.      R.    C.    §  2315b,    enacted    by    '13,    c.    147,    p.        subd.  c.  p.  43 ;  phrase  "municipal  corporation"  sub- 
515:    am.    '15,    c.    44,    p.    129;    am.    '17,    c.    16,    §1,        stituted. 

§  2315  1.  Joint  light  and  power  plant.  In  addition  to  the  authority 
contained  in  the  foregoing  section  it  shall  be  lawful  for  two  or  more  mu- 
nicipal corporations,  so  situated  with  reference  to  each  other  that  it  is 
practicable  and  convenient  to  furnish  the  said  municipalities  and  the  in- 
habitants thereof  with  electric  current  for  light  and  power  purposes  from 
a  single  plant  and  system,  to  join  in  the  construction  or  purchase  of  such 
plant  upon  a  substantial  compliance  with  the  provisions  of  sections  2315  1 
to  2315o  hereof,  and  not  otherwise. 

Hist.      '15,    c.    82,    §  1,   p.    200  ;   phrase    "municipal 
corporation"   substituted. 

§  2315m.  Same:  Agreement  on  apportionment.  Whenever  two  or 
more  such  municipal  corporations  desire  jointly  to  construct  an  electric 
distributing  system  to  distribute  electric  current  which  may  be  purchased 
at  wholesale,  or  purchase  or  construct  an  electric  plant  and  equipment, 
it  shall  be  necessary  for  the  municipal  councils  or  other  governing  bodies 
of  each  of  such  municipal  corporations  to  agree  among  themselves  as  to 
the  kind  and  character  of  construction  of  the  said  plant  and  system,  the 
total  amount  of  current  which  may  be  generated  and  supplied  and  the 
amount  to  which  each  municipal  corporation  shall  be  entitled,  the  approxi- 
mate cost  of  such  plant  and  system  and  the  proportionate  part  thereof 
which  shall  be  borne  by  each  municipal  corporation,  which  proportionate 
part  shall  be  as  nearly  just  and  equitable  as  possible,  and  shall  be  deter- 
mined in  such  manner  as  may  be  agreeable  to  all  concerned. 

Hist.      '05,   c.   82,    §  2,   p.    200  ;  phrases   "municipal 
corporations"    and    "municipal"   substituted. 

§  231 5n.  Same:  Bond  election.  Whenever  the  proportionate  share 
of  the  cost  of  such  construction  or  purchase  to  be  borne  by  each  municipal 
corporation  has  been  determined,  an  election  must  be  held  in  each  municipal 
corporation,  as  now  provided  by  law  in  similar  cases,  for  the  purpose  of 
determining  whether  or  not  municipal  coupon  bonds  shall  be  issued  by 
such  municipality  in  an  amount  equal  to  its  proportionate  share  of  the 
cost  of  such  construction  or  purchase. 

Hist.      '15,    c.    82,    §  3,    p.   201  ;   phrase   "municipal 
< erporations"   substituted. 

§  2315o.      Same:      Committee   for  construction   or   purchase.      If   in 

each  of  said  municipal  corporations  the  question  of  issuing  bonds  for  the 
construction  or  purpose  of  such  distributing  system,  electric  plant  and 
equipment  shall  have  been  favorably  decided  by  the  electors  of  such  mu- 
nicipal corporations,  said  bonds  shall  be  issued  as  now  provided  by  law, 
and  the  municipal  councils  or  other  governing  bodies  of  the  municipal 
corporations  in  question  shall  meet  and  organize  and  appoint  a  committee, 
to  be  composed  of  their  own  members,  upon  which  each  of  said  munici- 
palities shall  have  equal  representation,  for  the  purpose  of  constructing 
such  electric  light  plant  and  system,  or  for  purchasing  same  if  one  is 
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available,  and  the  said  committee  shall  have  all  necessary  power  to  make 
contracts  for  the  construction  or  purchase  of  such  electric  plant  and  sys- 
tem, and  to  bind  the  said  municipal  corporations  as  herein  contemplated. 

Hist.      '15,   c.    82,    §  4,   p.   201  ;   phrases   "municipal 
corporations"    and   "municipal"    substituted. 

§  2316.  Bond  ordinance  and  election.  Whenever  the  common  coun- 
cil or  the  trustees  of  a  municipal  corporation,  or  other  legislative  body  of 
any  municipal  corporation,  shall  deem  it  advisable  to  issue  the  coupon 
bonds  of  such  municipal  corporation  for  any  of  the  purposes  aforesaid, 
the  mayor  and  common  council  or  the  trustees  of  such  municipal  corpor- 
ation shall  provide  therefor  by  ordinance,  which  shall  specify  the  purpose 
of  issuing  such  proposed  bonds;  if  it  is  to  create  a  new  debt,  the  object 
thereof  must  be  stated,  or,  if  it  is  to  fund  or  refund  any  existing  indebt- 
edness, it  must  be  described;  and,  when  it  consists  of  warrants  or  other 
securities,  they  must  be  described  by  giving  their  number,  date  and 
amount  and  the  fund  out  of  which  the  same,  according  to  the  terms  thereof, 
are  payable;  and  the  ordinance  shall  declare  the  purpose  and  the  total 
amount  for  which  such  bonds  shall  be  issued  and  designate  the  provisions 
to  be  made  to  pay  the  interest  on  such  bonds  as  it  falls  due,  and  also  to 
constitute  a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
20  years  from  the  time  of  the  issuance  of  the  same. 

The  ordinance  shall  also  provide  for  the  holding  of  an  election  of  the 
qualified  electors  who  are  taxpayers  of  such  municipal  corporation,  of 
which  30  days'  noticeTto  be  provided  for  in  such  ordinance,  shall  be  given 
in  a  newspaper  printed  and  published  in  such  municipal  corporation,  but 
if  no  newspaper  be  printed  and  published  in  the  municipal  corporation, 
then  in  some  newspaper  having  general  circulation  therein;  such  news- 
paper to  be  designated  in  said  ordinance.  Such  election  shall  be  conducted 
as  other  municipal  elections.  The  voting  at  such  elections  must  be  by 
ballot,  and  the  ballot  used  shall  be  substantially  as  follows :     "In  favor  of 

issuing  bonds  to  the  amount  of ....dollars  for  the  purpose 

stated  in  ordinance  No ,"  and  "Against  issuing  bonds  to  the  amount 

of dollars  for  the  purpose  stated  in  ordinance  No.... " 

If  at  such  election  held  as  provided  for  in  this  chapter  two-thirds  of 
the  qualified  electors  who  are  taxpayers  in  such  municipal  corporation, 
voting  at  such  election,  assent  to  the  issuing  of  such  bonds  and  the  incur- 
ring of  the  indebtedness  thereby  created  for  the  purpose  aforesaid,  such 
bonds  for  said  purpose  shall  be  issued  in  the  manner  hereinafter  provided. 

Hist       '90-91,   p-   53,    §2;   '95,   p.   70,    §  1,   reenact-  indebtedness  of  said  city."     Coffin  v.  Richards  (1899) 

ed    '99,'  P.   29,    §2,   reenacted   R.   C.    §2316;  am.   '13,  6  I.   741,   59  P.  562. 

c.  64,   S  1,  p.   299;  phrases  "municipal  corporations"  Sufficiency  of  notice:     Where  the  mayor  publishes 

and    "municipal"    substituted ;    "a"    for    "such"    pre-  a   proclamation  for  a  period   of   more  than    30  days 

ceding    "municipal    corporation"    in     first    mention  ;  in    a    newspaper    published    in    the    city,    giving    the 

•  and"   changed  to   "the  ordinance"   at  beginning  of  time    and    place    when    an    election    will    be    held    to 

second  paragraph  vote  uPon  a  proposition  to  issue  bonds  for  municipal 

,                     ...           ..            -.  improvement,    there    is   a   sufficient   compliance    with 

(  ross  ref.     Express  reference  to  this  section :    Or-  thig  section       Sommercamp  v.  Kelly  (1902)   8  I.  712, 

dinance   for  covering  insufficient  provisions:    §  232^.  71    p.    147. 

Cited:      Byrns    v.    Moscow    (1912)    21    I.    398,    121  Sufficiency  of   ballot:      A  ballot   in   the  exact  lan- 
P.    1034.  guage  of  this  section  is  sufficient.     Brown  v.  Grange- 
Applied:     The  provisions  of  this  section  were  not  villa  (1902)  8  I.  784,  71  P.  151. 
intended  to  apply  to  the  issuance  of  refunding  bonds  Sufficiency:      How    tested:      The    test   of    the    suf- 
of    municipalities   when    the    issuance   of    such   bonds  ficiency  or  validity  of  a  notice  or  ordinance  in   this 
would  not  create  an  additional  indebtedness  or  liabil-  respect  is  whether  the  voters  at  the  general  election 
ity   of   the   municipality.      Veatch   v.   Moscow    (1910)  held    pursuant   to   the   ordinance   and    notice   can    bo 
18  I    313    109    P.  722,  21  Ann.  Cas.   1332.  reasonably  presumed  from  the  notice  itself  and  the 
,'                 '     ,                ,    ,,         ,,    „„    „„„j    •       A.uia  ordinance   to   have   understood    the   question    submit- 
Any    defined:      The    word      any      as   used   in    this  t&d  tQ  them      Corker  y    Mountainhome   (1911)   20  I. 

station  means  any  one  or   more  of  the  entire  num-  gg     hq  p.    108. 

her  of  purposes  mentioned.     Piatt  v.  Payette   (1911)  '              '         * 

1Q  T  47ft  114  P  25  "  Submission  of  more  than  one  proposition:  Sev- 
'  '  eral  distinct  and  independent  purposes  or  proposi- 
Sufficiency  of  ordinance:  The  provision  of  this  tiong  may  ^  incorporated  in  one  ordinance  sub- 
section which  requires  the  bonding  ordinance  to  mitting  the  question  of  issuing  municipal  bonds  by 
specify  the  purpose  of  issuing  the  proposed  bonds  a  municipal  corporation,  providing  such  purposes 
is  not  complied  with  by  an  ordinance  stating  the  are  separately  stated  and  the  voters  at  the  mu- 
purpose  of  the  bonds  to  be  "to  fund  the  outstanding  nicipal  election  are  given  an  opportunity  to  express 
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their  will  upon  each  purpose  or  question  as  a  sepa- 
rate and  independent  proposition  or  question.  Os- 
trander  v.  Salmon   (1911)    20  I.   153,   117  P.  692. 

This  section  does  not  require  a  separate  election 
ordinance  for  each  proposed  issue  of  municipal 
bonds.  Different  propositions  for  different  objects 
may  be  embodied  in  one  ordinance,  provided  that 
each  proposition  is  so  clearly  and  distinctly  submit- 
ted to  the  electors  of  the  municipality  that  they  may 
adopt  or  reject  it,  independently  of  the  others. 
Piatt  v.  Payette    (1911)    19  I.   470,   114  P.   25. 

A  proposition  can  include  but  one  purpose.  Corker 
v.   Mountainhome   (1911)    20  I.   32,    116  P.   108. 

Where,  however,  the  propositions  to  be  determined 
are  distinct  and  different  propositions  and  are  to 
be  determined  under  different  provisions  of  the 
statute,   then   there    should  be  a   separate   ordinance 


with   reference   to  each  proposition.      Byrns  v.    Mos- 
cow  (1912)    21  I.  398,   121  P.  1034. 

Qualification  of  electors:  A  person  possessing  all 
the  qualifications  of  an  elector  who  pays  taxes  on 
personal  property  only  is  qualified  to  vote  at  mu- 
nicipal bond  elections. 

Where  property  upon  which  taxes  are  paid  is 
community  property,  both  the  husband  and  wife  are 
entitled  to  vote  if  otherwise  qualified ;  but,  where 
the  property  is  separate  property,  only  the  spouse 
holding  the  title  thereto  is  qualified. 

Stockholders  of  a  corporation  which  pays  taxes 
are  taxpayers  within  the  meaning  of  this  section. 

A  widow  whose  exemption  excuses  her  from  the 
payment  of  any  taxes  is  not  entitled  to  vote.  O.  A. 
G.  '13-14,  p.  33.  See  also  O.  A.  G.  '11-12,  pp.  53, 
67;  O.  A.   G.   '15-16,  p.  45. 


§  2317.  Denomination,  interest  and  maturity  of  bonds.  Said  bonds 
shall  be  known  as  municipal  coupon  bonds  of  (name  of  municipal  corpora- 
tion, county  and  state)  and  shall  be  issued  as  near  as  practicable  in  de- 
nominations of  $1000  each,  but  bonds  of  the  denomination  of  $500  or  $100 
may  be  issued  when  necessary,  and  each  bond  shall  be  made  payable  within 
20  years  from  the  date  of  its  issuance.  Said  bonds  must  bear  interest  at 
a  rate  not  exceeding  6  per  centum  per  annum,  to  be  paid  on  the  1st  day 
of  January  and  1st  day  of  July  in  each  year  at  the  office  of  the  municipal 
treasurer,  or  at  such  banking  house  or  trust  company  in  the  city  of  New 
York  as  may  be  designated  by  the  mayor  and  common  council  or  trustees 
of  the  municipal  corporation  issuing  such  bonds,  at  the  option  of  the 
holder  thereof.  Such  bonds  shall  be  redeemable  at  the  pleasure  of  the 
municipal  corporation  at  any  time  after  the  expiration  of  10  years  from 
the  date  of  the  issuance,  and  each  bond  must  be  redeemed  in  the  order  if 
is  numbered. 


Hist.      '90-91,    p.    53,    §3;    am.   95,    p.    70,    §1,    re- 
enacted    '99,    p.    29,    §  3,    reenacted    R.    C.     §  2317 ; 


phrases    "municipal    corporation"    and    "municipal" 
substituted. 


§  2318.  Interest  coupons  and  form  of  bonds.  The  bonds  mentioned 
in  the  preceding  section  must  have  attached  to  each  bond,  when  negotiated, 
semiannual  interest  coupons  covering  the  interest  expressed  in  the  bond 
from  the  date  of  issue  until  paid.  Such  bonds  must  be  signed  by  the  mayor 
or  chairman  of  the  board  of  trustees  and  attested  by  the  municipal  clerk, 
and  bear  the  municipal  seal,  and  be  countersigned  by  the  municipal  treas- 
urer, and  the  coupons  attached  to  such  bonds  must  be  signed  by  the  mu- 
nicipal treasurer.  Each  coupon  must  have  annexed  to  the  same  a  number 
corresponding  with  the  number  of  the  bond,  and  each  bond  must  state 
upon  its  face  the  amount  for  which  the  same  is  issued,  the  date  of  issue, 

and  be  made  payable  to ....or  bearer,  and  must  also  recite 

that  it  is  issued  in  conformity  with  the  provisions  of  this  chapter. 

Hist.  '90-91,  p.  53,  §  4 ;  am.  '95,  p.  70,  §  1,  re- 
enacted  '99,  p.  29,  §  4.  reenacted  R.  C.  §  2318  ;  word 
"municipal"   substituted. 

§  2319.  Issue  and  sale  of  bonds.  The  said  mayor  and  common 
council  or  board  of  trustees  must  give  notice  by  publication  in  some  news- 
paper printed  and  published  in  the  municipal  corporation,  but  if  no  news- 
paper be  printed  and  published  in  the  municipal  corporation,  then  in  some 
newspaper  having  general  circulation  therein — if  in  a  weekly  paper,  in 
four  issues  thereof ;  if  in  any  other  paper,  for  four  weeks — of  its  intention 
to  issue  and  negotiate  such  bonds,  and  invite  bidders  therefor,  and,  after 
ascertaining  the  best  terms  upon,  and  the  lowest  interest  at,  which  such 
bonds  can  be  negotiated,  must  secure  the  proper  engraving  or  printing 
thereof,  and  thereafter  must  have  them  consecutively  numbered  and  other- 
wise properly  prepared  and  executed;  and,  when  so  executed,  they  must 
each  be  registered  by  the  municipal  clerk  in  a  public  record  book  to  be 
kept  for  that  purpose,  and  therein  must  be  stated  the  number,  date,  amount 
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of  each  bond,  time  and  place  of  payment,  rate  of  interest,  number  of  cou- 
pons attached,  and  any  other  proper  description  thereof  for  future  iden- 
tification. Then  said  mayor  and  common  council  or  trustees  must,  from 
time  to  time,  in  such  amounts  as  they  may  deem  best,  deliver  said  bonds 
to  the  municipal  treasurer  and  take  and  file  his  receipt  therefor,  and 
charge  him  with  all  bonds  so  delivered;  and  any  duties  required  of  said 
mayor  and  common  council  or  trustees  by  virtue  of  this  chapter  may  be 
performed  at  any  general,  special  or  called  meeting  thereof.  The  munici- 
pal treasurer  must,  under  the  general  supervision  of  said  mayor  and 
common  council  or  trustees,  sell  said  bonds  for  cash,  and  in  no  case  must 
said  bonds  be  sold  for  less  than  their  face,  or  par  value,  and  the  accrued 
interest  at  time  of  disposal.  All  proceeds  derived  from  sale  of  said  bonds 
must  be  applied  exclusively  to  the  purpose  for  which  said  bonds  are  issued. 
Said  municipal  treasurer  must  keep  a  record  of  all  bonds  disposed  of, 
showing  their  number,  rate  of  interest,  date  and  amount  of  sale,  and  when 
and  where  payable,  which  record  he  must  keep  open  for  the  inspection  of 
the  public  at  all  reasonable  office  hours;  and  he  must  make  such  detailed 
statements  to,  and  as  often  as  required  by,  said  mayor  and  common  coun- 
cil or  trustees,  of  all  of  his  transactions  under  the  provisions  of  this 
chapter. 

Hist.      '90-91,    p.    53,    §5;   am.    '95,    p.    70,    §  1,    re-        '13,  c.   64,    §2,   p.    300;  phrases  "municipal   corpora- 
enacted  '99,   p.   29,   §  5,   reenacted   R.  C.   §  2319  ;  am.        tions"   and   "municipal"   substituted. 

§  2320.  Tax  levy  for  interest  and  sinking  fund.  The  mayor  and 
common  council  or  trustees  must,  in  accordance  with  the  provisions  desig- 
nated to  be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  bonds  as  it  falls  due,  and  to  create  and  constitute  a  sinking 
fund  for  the  payment  of  the  principal  of  said  bonds  as  they  respectively 
become  due,  cause  to  be  levied  annually  upon  all  the  taxable  property 
within  said  municipal  corporation,  in  addition  to  the  authorized  taxes,  a 
sufficient  sum  to  pay  said  interest,  and  must,  in  time  to  provide  means 
for  the  payment  of  said  bonds  as  they  become  due,  cause  to  be  levied  a 
sufficient  additional  sum  to  pay  said  bonds  at  maturity ;  and  all  such  taxes 
must  be  levied,  assessed  and  collected  as  other  municipal  taxes,  until  the 
bonds  so  issued  are  fully  paid,  including  the  interest  thereon.  The  faith, 
credit  and  all  taxable  property  within  said  municipal  corporation  are,  and 
must  continue,  pledged,  and  the  proper  officers  of  the  municipal  corporation 
must  continue  to  assess  and  collect,  on  all  the  taxable  property  within 
the  limits  thereof,  the  necessary  taxes  to  pay  said  bonds  and  interest  there- 
on as  the  same  becomes  due.  Should  the  tax  for  the  payment  of  interest 
on  any  bonds  issued  under  the  provisions  of  this  chapter,  at  any  time,  not 
be  levied  or  collected  in  time  to  meet  such  payment,  the  interest  must  be 
paid  out  of  any  moneys  in  the  municipal  general  or  expense  fund,  and  the 
money  so  used  for  such  payment  of  interest  must  be  repaid  to  the  fund 
from  which  so  taken  out  of  the  first  moneys  collected  from  taxes. 

Hist.      '90-91,    p.    53,    §  6  ;    am.    '95,    p.    70,    §  1,   re-        phrases    "municipal    corporation"    and    "municipal" 
enacted     '99,     p.     29,     §  6,     reenacted    R.    C.     §  2320  ;        substituted. 

§  2321.  Use  of  proceeds:  Duties  of  officers.  It  shall  be  the  duty  of 
the  municipal  treasurer  to  use  the  proceeds  arising  from  the  sale  of  said 
bonds  in  payment  of  the  indebtedness  described  in  said  ordinance  only. 
And  it  shall  be  the  duty  of  the  municipal  officials  to  levy,  collect  and  apply 
the  tax  herein  provided  for  to  the  payment  of  interest  and  redemption  of 
the  principal  of  the  bonds  in  the  manner  specified,  and  for  no  other  pur- 
pose, and  any  failure  to  comply  with  the  provisions  of  this  chapter,  by  the 
proper  officers,  or  any  neglect  or  refusal  to  levy  and  collect  any  such  tax  as 
aforesaid,   shall  be  deemed  a  misdemeanor,  and   any  municipal  official 
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guilty  of  the  same  shall,  upon  conviction,  be  fined  in  an  amount  equal  to 
the  sum  that  should  have  been  levied ;  or  for  any  misappropriation  he  shall 
be  fined  in  an  amount  equal  to  the  sum  misappropriated,  and  imprisoned 
in  the  municipal  jail  not  exceeding  six  months. 

Hist.  '90-91,  p.  53,  §  7  ;  am.  '95,  p.  70,  §  1,  re- 
enacted  '99,  p.  29,  §  7,  reenacted  R.  C.  §  2321  ;  word 
"municipal"    substituted. 

§  2322.  Power  to  collect  tax:  Refunding  bonds.  Every  municipal 
corporation  whose  mayor  and  common  council,  or  whose  trustees  have 
authorized  the  issue  of  bonds  for  any  one  or  more  of  the  purposes  spe- 
cified in  this  chapter,  is  hereby  authorized  to  make  provision  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  the  interest  on  such  bonds  as  falls 
due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the  principal 
thereof,  within  20  years  from  the  time  of  contracting  the  same ;  and  in  any 
case  where  such  provision  has  not  been  designated,  or  an  insufficient  pro- 
vision has  been  designated,  in  the  resolution  of  the  mayor  and  common 
council  or  the  trustees  of  such  municipal  corporation  which  is  provided 
for  in  section  2316,  such  sufficient  provision  may  be,  and  the  same  is,  here- 
by authorized  to  be  made  by  such  mayor  and  common  council  or  such  trus- 
tees by  an  ordinance  duly  passed,  and  such  provision  by  such  ordinance 
shall  be  deemed  and  held  to  be  a  full  and  complete  compliance  with  all 
the  provisions  of  this  chapter,  and  with  all  other  laws  which  require  such 
provision  to  be  made  or  designated ;  and  in  case  any  such  bonds  authorized 
as  aforesaid  have,  by  any  municipal  corporation,  been  sold  for  value,  and 
the  purchase  price  thereof  at  not  less  than  par  has  been  paid  to  and  re- 
ceived by  such  municipal  corporation,  the  common  council  or  trustees 
thereof  may,  by  ordinance  duly  passed,  ordain  and  provide  that  upon  the 
surrender  of  such  bonds  by  the  holder  or  holders  thereof,  new  bonds  in 
the  place  thereof  shall  be  issued  and  delivered  to  such  holder  or  holders: 
Provided,  That  such  new  bonds  shall  not  be  for  any  greater  sum  or  rate 
of  interest  than  the  bonds  so  surrendered,  and  the  bonds  so  surrendered 
shall  thereupon  be  immediately  cancelled,  and  the  new  bonds  thus  issued 
in  place  thereof  shall  be  the  valid  and  binding  obligations  of  the  municipal 
corporation  issuing  the  same. 

Hist.      '93,    p.    130,    §  1,    reenacted    '99,    p.    29,    §  9,        "holders"  ;     "or"    for     "and"     before     "whose    trus- 
reenacted    R.    C.    §2322;    "or"    for    "of"    preceding        tees"  ;  phrase  "municipal  corporation"  substituted. 

CHAPTER  160. 
SEWER  CONSTRUCTION  BONDS. 

Note:  The  act  forming  the  basis  of  this  chapter  superseded  a  prior  similar  act  on  the  same 
subject:     See  '03,  p.  26. 

Cross  ref.  This  chapter  in  many  of  its  provisions  duplicates  the  provisions  of  c.  152,  and 
especially  art.  6,  §  71  et  seq. 

ARTICLE  1. 
SEWER  DISTRICTS. 

160:1.  Municipalities  may  construct  sewerage  system:  Special 
assessments.  In  addition  to  the  powers  heretofore  granted  to  municipal 
corporations  under  the  provisions  of  the  laws  of  the  state  of  Idaho  now  in 
force,  municipal  corporations  may  by  ordinances,  by-laws,  and  under  and 
by  virtue  of  this  chapter :  Construct,  build  or  purchase,  keep,  conduct  and 
maintain  a  sewer  system  or  sewerage  disposal  works  therein,  or  elsewhere, 
of  the  character  and  keeping  sufficient  to  furnish  the  inhabitants  thereof, 
as  well  as  the  places  and  people  along  and  in  the  vicinity  of  the  lines  of 
pipes,  conduits  or  aqueducts  constructed  or  used  for  such  purposes,  with  a 
sewer  system  and  sewerage  disposal  works  sufficient  for  all  uses  and  pur- 
poses necessary  for  the  comfort,  convenience,  health  and  well  being  of  said 

1036 


SEWER  CONSTRUCTION  160:4 

municipal  corporation,  and  to  that  end  may  acquire  by  purchase,  gift,  con- 
demnation or  otherwise,  to  own  and  possess  such  real  or  personal  property 
within  and  without  the  limits  of  the  municipal  corporation  as  in  the  judge- 
ment of  the  persons  herein  authorized  to  construct,  purchase,  conduct  and 
maintain  a  sewer  system  and  sewerage  disposal  works,  may  be  deemed 
necessary  and  convenient. 

And  for  that  purpose  they  may  levy  a  special  assessment  on  the  lots 
and  parcels  of  land  fronting  on  any  highway,  street  or  alley  that  may  be 
included  within  any  of  the  sewer  system,  or  sewerage  disposal  works,  dis- 
trict or  districts,  as  well  as  on  all  lots  or  parcels  of  land  situated  therein, 
except  as  hereinafter  provided,  to  pay  the  expenses  thereof. 

Hist.  '05,  p.  334,  S.  B.  43,  §  1,  reenacted  R.  C.  or  without  the  territorial  jurisdiction  of  such  mu- 
§2342;   phrase   "municipal   corporation"    substituted.        nicipality.      Twin    Falls   v.    Stubbs    (1908)    15    I.   68, 

96   P     195 

Cross  ref.     Express  reference  to  this  section :  Spe- 
cial   assessments:      160:5.  Alternative  procedure:     City  may  follow  procedure 

Cited:  Broad  v.  Moscow  (1908)  15  I.  606,  99  P.  °J  this  chaPter  or  section  152:14  in  the  construction 
101;    Dement    v.    Caldwell    (1912)    22    I.    62,    125    P.        f  6V  7^  1 U*  V"  (  * 

200;    Caldwell    v.    Mountainhorne    (1916)     29    I.    13,  '         '  '  '   ..A      A1  .-      , 

156  P    909  Reconstruction:     After  the  property  of  a  city  has 

once  been  assessed  for  a  sewerage  system  the  same 

Power  of  eminent  domain:  Under  this  section  a  property  may  be  again  assessed  for  the  purpose  of 
city  or  village  organized  under  the  general  laws  may  building  a  new  system  where  the  old  one  has  De- 
construct a  sewer  system,  and  for  that  purpose  may  come  inadequate.  Veatch  v.  Gibson  (1916)  29  I. 
exercise  the  power  of  eminent  domain  either  within        609,    160  P.    1112. 

160:2.  Sewer  districts.  Such  municipal  corporation  may  establish 
sewer  districts  in  conformity  to  the  requirements  of  the  topography  of  the 
ground;  and  construct  in  each  of  said  districts  a  main  or  trunk  sewer; 
and  such  districts  shall  include  real  estate  which  can  be  conveniently  sew- 
ered or  drained  in  such  main  or  trunk  sewer,  and  which  will  be  benefited 
thereby.  They  may,  from  time  to  time,  establish,  in  connection  with  such 
main  or  trunk  sewer,  lateral  sewer  district  or  districts,  and  construct  and 
maintain  therein  lateral  sewers  connecting  and  draining,  directly  or  in- 
directly, into  such  main  or  subsewer. 

Hist.      '05,    p.    334,    S.    B.    34,    §  1,   reenacted   R.   C 
s  2342  ;   phrase   "municipal   corporation"    substituted. 

160:3.  Preliminary  proceedings.  Unless  a  majority  of  the  resident 
owners  of  the  property  subject  to  assessment  for  such  sewerage  system. or 
sewerage  disposal  works  and  improvements,  shall  petition  the  council  or 
trustees  to  make  the  same  or  have  the  same  constructed,  such  improve- 
ments shall  not  be  made  unless  three-fourths  of  all  the  members  of  such 
city  council  or  trustees  shall,  by  an  affirmative  vote,  at  a  regular  meeting, 
assent  to  and  order  the  same.     ['05,  p.  334,  S.  B.  43,  §  1.] 

Hist.     '05,  p.   334,  S.   B.    43,   §  1,  reenacted   R.   C 
§  2342. 

160:4.  Authority  vested  in  council  or  board.  The  power  and  au- 
thority given  by  this  chapter  to  construct  and  operate  a  sewer  system  and 
sewerage  disposal  works  and  levy  a  special  assessment  therefor  and  issue 
and  dispose  of  special  improvement  bonds  therefor  shall  be  exercised  by 
the  mayor  and  council  or  chairman  and  board  of  trustees  of  the  municipal 
corporation  instaling  such  improvements. 

Hist.     '05,  p.  334,  §  2,  reenacted  R.  C  §  2243  ;  am.  mittee  appointed  under  this  section  should  not  com- 

'17,  c.  39,  II.  P-  89  ;  phrase  "municipal  corporation"  prise   any   of  the   members   of  the  city  council;    but 

substituted.  the  ^act  that  members  of  the  council  have  been   ap- 

This  with   R.   C   §§  2344-52,   2354,   2355,   2357,  for-  pointed    and    have    acted    will    not    annul    or    defeal 

merly  provided  for  a  sewer  committee,  provision  for  the  action  which  has  been  taken  by  such  commit  t«- 

which  mas  abolished  by  '17.   c.    39,   p.   89.     The  fol-  Williams  v.  Caldwell   (1911)    19  I.  514,  114  P.  519. 
lowing  citations  are  to  the  old  law.  Contract:      A   contract  does  not  have  to  be  let  t<> 

Cited-      Broad  v.   Moscow    (1908)    15  I.  606,   99   P.  the  lowest  bidder,  and  the  fact  that  it  was  not,  does 

101-  Dement  v.  Caldwell  (1912)  22  I.  62,  125  P.  200;  not  affect  the  obligation  to  pay  for  the  Improvement. 

Veatch  v    Gibson   (1916)    29  I.  609,   160  P.    1112.  Caldwell    v.    Mountainhorne    (1916)    29    I.    13,    156    P. 


Composition   of   sewer   committee:      A   sewer   com- 


909. 
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ARTICLE  2. 

SPECIAL  ASSESSMENTS. 

Cross  ref.     Similar  provisions  in  law  governing  assessments  for  general   improvements:      152: 
72-85,   92,  96. 

160:5.  Special  assessments:  Basis  of  assessment.  The  assessment 
as  well  as  all  costs  of  any  sewerage  work,  or  sewerage  disposal  works,  or 
improvements  provided  for  in  section  1  of  this  chapter,  shall  be  assessed 
upon  all  the  lots  or  parcels  of  land  fronting  on  all  highways,  streets  or 
alleys  included  within  any  sewerage  improvement  district,  as  well  as  all 
lots  or  parcels  of  land  situated  therein,  each  lot  or  parcel  of  land  being 
separately  assessed  for  the  full  debt  thereof  in  proportion  to  the  benefits 
to  the  property  to  be  benefited,  sufficient  to  cover  the  total  expense  of  such 
work,  or  the  construction  of  such  sewer  and  sewerage  disposal  works. 
[11,  c.  80,  §  1,  part  of  subd.  1,  p.  257.] 

Hist.  '05,  p.  334,  §  12,  part  of  subd.  1,  reenacted  sewer  improvement ;  the  number  of  front  feet  of  lots 
R.  C.  §  2353,  part  of  subd.  1  ;  am.  '11,  c.  80,  §  1,  and  lands  is  not  the  sole  controlling  fact  for  con- 
part  of  subd.  1,  p.  257.  sideration     in     the     levy    of     a     special     assessment. 

Cross  ref.     Assessments  against  unpatented  lands:  Blackwell   v.   Coeur  d'Alene   (1907)    13   I.   357,   90  P. 

152 :53.  £53. 

"    ."  .  j  j  It  is  both  just  and   equitable  that  special   assess- 

Basis  of  assessment:     An   assessment  made  under  ments  within   a  gewer  district  be   imposed  upon  the 

this    section    should   be   made   with    reference  to   the  ,and  itself  and  not  upon  the  improvements  thereon, 

frontage  of  the  lots  and  lands  and  the  benefits  to  be  McGilvery  v.  Lewiston  (1907)  13  I.  338,  90  P.  348. 
<ienved    to   the    abutting   property   by   reason   of   the 

160:6.  Manner  of  assessment.  Assessments  made  under  the  fore- 
going section  shall  be  made,  assessed  and  collected  in  the  manner  provided 
in  the  following  sections,  7  to  31,  inclusive. 

Hist.      '05,    p.    334,    §  12,   reenacted   R.   C    §  2353 ; 

am.    '11,  c.   80,   §  1,  p.   257;  compiled. 

160:7.  Street  and  alley  intersections.  The  cost  and  expense  of  the 
portion  of  such  sewerage  improvements  made  in  the  space  formed  by  the 
junction  or  intersection  of  streets  and  avenues  and  in  the  space  opposite 
alleys  in  any  district  to  be  ordered  improved  by  any  sewerage  improve- 
ment, shall  be  equally  borne  by  and  apportioned  among  the  owners  of  said 
property  abutting  upon,  contiguous  or  contributary  to  said  intersection, 
and  included  in  the  improved  district,  and  the  cost  and  expense  thereof 
shall  be  assessed  against  and  be  a  lien  against  said  property  abutting  upon, 
contiguous  or  contributary  to  said  intersection  and  included  in  the  im- 
proved district,  and  the  assessment  roll  shall  contain  the  assessment  of 
such  costs  and  expenses  against  such  property.  ['11,  c.  80,  §  1,  part  of 
subd.  1,  p.  257.] 

Hist.  '05,  p.  334,  §  12,  part  of  subd.  1,  reenacted 
R.  C.  §  2353,  part  of  subd.  1  ;  am.  '11,  c.  80,  §  1, 
part  of  subd.   1,  p.   257. 

160:8.  Improvements  on  one  side  of  street.  When  any  work  or  im- 
provement mentioned  in  this  chapter  is  done  or  made  so  that  the  boundary 
line  of  the  sewerage  district  within  which  such  work  or  improvement  is 
being  carried  on  shall  cross  along  the  center  line  of  any  alley,  street  or 
public  way  within  said  municipal  corporation,  the  lots  fronting  along  that 
side  of  said  street,  alley  or  public  way  within  said  district  only  shall  be 
assessed  to  cover  the  expense  of  such  work  according  to  the  provisions  of 
said  chapter. 

Hist.  '05,  p.  334,  §  12,  subd.  2,  reenacted  R.  C 
S  2353,  subd.  2,  reenacted  '11,  c.  80,  §  1,  subd.  2, 
\i.   257  ;  phrase   "municipal  corporation"    substituted. 

160:9.  Ordinance  of  intention.  The  city  council  or  trustees  shall, 
before  or  during  the  construction  of  the  sewerage  system,  or  sewerage 
disposal  works,  or  either  or  both,  or  other  improvements  under  the  pro- 
visions of  this  chapter,  the  costs  of  which  are  to  be  levied  and  assessed 
upon  the  property  benefited,  first  pass  at  a  general  or  special  meeting  an 
ordinance  declaring  its  intention  to  construct  such  sewer  system,  or  sew- 
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erage  disposal  works,  or  portion  thereof,  or  other  improvements  under 
this  chapter,  and  seating  in  such  resolution  or  ordinance  the  specific  boun- 
daries of  the  proposed  sewerage  district,  which  boundary  lines  shall  be 
plainly  and  distinctly  stated  so  that  it  may  be  plainly  determined  there- 
from what  property  or  properties  are  to  be  included  in  said  proposed  dis- 
trict, the  general  character  of  the  said  proposed  sewerage  system  and 
sewerage  disposal  works,  or  portion  thereof,  and  the  estimated  cost  of 
same.  That  the  costs  of  the  same  are  to  be  assessed  against  all  the  prop- 
erty included  within  such  sewerage  district:  Provided,  however.  That  it 
shall  be  stated  that  all  the  costs  and  expenses  of  the  sewerage  improve- 
ments made  in  the  spaces  formed  by  the  junction  or  intersection  of  streets 
and  avenues  and  in  the  spaces  opposite  alleys  in  the  district  ordered  to  be 
improved,  shall  be  borne  by  the  property  abutting  upon,  contiguous  or  con- 
tributary  to,  said  intersection,  and  shall  be  a  lien  upon  said  property  the 
same  as  any  other  assessment  against  said  property  in  said  district.  Said 
resolution  or  ordinance  shall  fix  the  time,  not  less  than  five  days,  in  which 
protests  against  said  proposed  improvements  and  works  may  be  filed  in 
the  office  of  the  municipal  clerk. 

Hist.      '05,   p.    334,    §  12,    subd.    3,   reenacted   R.    C.  plans,   outlines  and  estimates  of  cost  thereof  in  the 

^  2353,  subd.   3;  am.   '11,  c.  80,  §  1,  part  of  subd.   3.  office  of  the  village  clerk,   where  persons  interested 

p.    257  ;   word    "municipal"    substituted.  are    hereby   referred   for   more    detailed   information, 

Cross  ref.     Express  reference  to  this  section  :  Cost  such   proceedings  are  a  sufficient  compliance.     Cald- 

not    to    exceed    estimate:       160:33.      Maximum    mu-  we"  v'  Mountamhome  (1916)   29  I    13,   156  P.  909. 

nicipal  liability:      160:34.  proposed  change  in  the  plan  of  a  sewer  system 

which  does  not  increase  the  cost,  and  no  one  is  in- 
Substantial  compliance:  Sufficiency  of  descrip-  jured  thereby,  is  not  such  a  departure  from  the 
tion:  This  section  must  be  liberally  construed  and  plan  and  construction  described  in  the  ordinance  of 
a  substantial  compliance  is  all  that  is  required  of  intention  as  will  render  the  proceeding  void.  lb. 
the  council.  The  property  sought  to  be  charged  is  Where  the  boundary  lines  given  in  an  ordinance 
sufficiently  described  if  it  can  be  identified.  Piatt  are  the  boundary  lines  of  a  city  they  are  sufficient, 
v.   Payette    (1911)    19  I.   470,    114  P.   25.  _  Veatch   v.   Gibson    (1916)    29   I.   609,    160  P.    1112. 

Where  the  ordinance  declaring  the  intention  of  n  r  *•  j-  a  j-  *  •  A 
the  council  to  organize  a  sewer  district  and  con-  J^M1?  ^T^* '  ordinance  of  intention 
struct  a  sewer  system  states  that  the  character  of  which  states  that  the  sewerage  district  shall  not  ra- 
the proposed  lateral  system  shall  be  that  of  gravity  ^  ude  for  assessment  property  occupied  by  the  cross 
and  according  to  plans  and  specifications  on  file  in  ?tr«et/  ?.nd  al^,s.m  said  district  omitting  streets, 
the  office  of  the  city  engineer  it  is  sufficient  com-  !"  ' d%ect™e-  Wllhams  v-  Caldwell  (1911)  19  I.  514, 
pliance  with  this  section.  Williams  v.  Caldwell  ,,„  "  ,.  .  ,  ,  ,.  ..  ,  , 
(1911)  19  I  514  114  P  519  Where  an  ordinance  is  defective  it  may  be  cured 
A  notice  advising  that  certain  proposed  work  will  by,.a  P°sitive  statement  in  the  law  authorizing  the 
be   done  in  accordance  with  plans  and  specifications  finance;    property    owners   and    other   persons    in- 

;»,    +u~  ~*k„~  „*  +u~  „;+,. ! ;„   „,.*«„•  ~+       r»~  terested  have  notice  by  the  statute  itself,     lb. 

in   the  omce  ot   the  city  engineer  is  sufficient.      De- 
ment v.  Caldwell   (1912)   22  I.  62,  125  P.  200.  Assessment  of  benefits:   This  section  contemplates 
Where    a    village    passed    ordinances    declaring    an  that    assessments    be    made    in    acordance    with    the 
intention  to  establish  certain  sewer  districts  and  de-  benefits  received   by   each  tract  of   land.      Veatch   v. 
fining    their    boundaries    and    referring    to     certain  Gibson   (1916)    29  I.  609,  160  P.   1112. 

160:10.  Same:  Publication.  It  shall  be  the  duty  of  such  clerk  to 
cause  said  resolution  or  ordinance,  after  the  same  shall  become  a  law,  to 
be  published  in  the  official  newspaper  of  the  municipal  corporation  in  at 
least  one  issue  before  the  time  fixed  in  such  resolution  or  ordinance  for 
filing  such  protest,  and  an  affidavit  of  such  publication  shall  be  filed  with 
the  clerk  on  or  before  the  time  fixed  for  the  hearing  of  such  protest. 

Hist.      '05,    p.    334,    §  12,   subd.    3,   reenacted   R.   C.  or    before   the    time    fixed    for    the    hearing    of    pro- 

§  2353,   subd.   3  ;  am.  '11,  c.  80,   §  1,  part  of  subd.  3,  tests,  such  error  or  omission  does  not  affect  the  jur- 

p.    258  ;  phrase  "municipal   corporation"   substituted.  isdiction  of  the  council  to  hear  protests  or  to  further 

Filing  of  affidavit  directory:     Where  the  ordinance  act.     Williams  v.   Caldwell    (1911)    19  I.   514,    114   P. 

is  published  in  conformity  with  this  section  and  the  olv. 
publisher  fails  to  file  his  affidavit  of  publication  on 

160:11.  Disposition  of  protests.  If  protests  against  the  proposed 
improvements  by  the  owners  of  more  than  two-thirds  of  the  front  feet  of 
lots  of  land  included  within  the  assessment  district  therein  provided  shall 
be  filed  on  or  before  the  day  fixed  for  such  filing,  the  council  or  trustees 
shall  not  proceed  further  with  such  work  unless  three-fourths  of  the  mem- 
bers of  the  council  or  board  of  trustees  shall  vote  to  proceed  with  such 
work. 

If  no  protest  is  filed,  or  if  such  or  any  protest  is  filed,  and  after  hearing 
the  same,  three-fourths  of  the  city  council  or  trustees  shall  vote  to  proceed 
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with  such  work,  the  council  or  trustees  shall,  at  the  next  regular  meeting, 
proceed  to  consider  the  same,  and  shall  then,  or  at  any  subsequent  time, 
proceed  to  enact  an  ordinance  for  such  improvement.  ['11,  c.  80,  §  1,  part 
of  subd.  3,  p.  258.] 

Hist.      '05,   p.    334,    §  12,   subd.    3,   reenacted   R.    C.  the    creation    of    a    district,    as    herein    provided,    he 

§  2353,  subd.   3;  am.   '11,  c.  80,  §  1,  part  of  subd.   3,  will  be  deemed  to  have  waived  any  right  he  had  to 

ii.   258.  object.     Caldwell  v.  Mountainhome    (1916)    29   I.    13, 

Waiver:      If  a  property  owner  does  not  object  to  *•>"  *■  ^09. 

160:12.      Improvement  ordinance:      Expenditures  from  general  fund. 

By  the  provisions  of  such  ordinance  a  local  improvement  district  shall  be 

established  to  be  called  "Local  sewerage  improvement  district  No 

(numbering  it),"  which  shall  include  all  the  property  fronting  on  the  street 
or  streets  and  all  the  lots  and  parcels  of  lands  included  within  the  boun- 
dary lines  of  the  said  local  sewerage  improvement  district  as  heretofore 
designated  by  the  said  council  or  board  of  trustees,  other  than  such  prop- 
erty as  is  occupied  by  streets  or  alleys.  Such  ordinance  shall  provide  that 
such  sewerage  improvement  shall  be  made  and  that  the  cost  and  expense 
thereof  shall  be  fixed  and  assessed  upon  all  the  property  in  such  local  sew- 
erage improvement  district,  which  costs  shall  be  assessed  in  proportion  to 
the  property  front  feet  of  such  lands  or  lots  included  in  said  sewerage 
improvement  district  as  hereinbefore  stated  and  as  in  this  chapter  pro- 
vided, and  in  proportion  to  the  benefits  derived  by  said  sewerage  improve- 
ment: Provided,  That  the  city  council  or  trustees  may  expend  from  the 
general  fund  for  such  purposes  such  sums  as  in  their  judgment  may  be 
fair  and  equitable  in  consideration  of  the  benefits  accruing  to  the  general 
public  by  reason  of  such  sewerage  improvement.  ['05,  p.  334,  §  12,  last 
part  of  subd.  3.] 

Hist.  '05,  p.  334,  §  12,  subd.  3,  reenacted  R.  C. 
§  2353.  subd.  3,  reenacted  '11,  c.  80,  §  1,  part  of 
subd.    3,  p.   258. 

160:13.  Lien  of  assessments :  Foreclosure.  Whenever  any  expense 
or  cost  of  work  shall  be  assessed  on  any  land,  lots  or  pieces  or  parcels  of 
land,  the  amount  of  said  assessment  or  expenses  shall  become  a  lien  upon 
said  lands,  lots  or  parcels  of  land,  and  shall  take  precedence  of  all  other 
liens  and  may  be  foreclosed  in  accordance  with  the  provisions  of  laws. 

Any  suit  or  suits  may  be  in  the  name  of  the  city  or  village  of ..— 

(naming  it),  as  plaintiff.  And  in  such  proceedings,  where  the  court  trying 
the  case  shall  be  satisfied  that  the  work  has  been  done  or  material  fur- 
nished, which,  according  to  the  true  intent  of  this  chapter  or  any  ordi- 
nance passed  in  connection  therewith  by  such  municipal  corporation,  would 
be  properly  chargeable  upon  the  lots  or  lands  thereby,  or  along  such  lots 
or  lands,  or  that  the  same  or  any  part  thereof  may  be  of  benefit  to  or  are 
within  the  boundary  lines  of  such  improved  district,  a  recovery  shall  be 
permitted  and  a  charge  enforced  to  the  extent  of  the  proper  proportion  or 
value  of  the  work  or  labor  or  material  which  would  be  chargeable  upon 
such  lot  or  land  notwithstanding  any  formalities,  irregularities  or  defects 
in  any  of  the  proceedings  of  such  municipal  corporation,  or  any  of  its 
officers. 

Hist.      '05,    p.    334,    §  12,    subd.    4,   reenacted   R.    C.        phrase    "municipal    corporation"    substituted   in    first 
§  2353,   subd.   4  ;  am.   '11,  c.   80,   S  1,   subd.   4,   p.   259:        mention. 

160:14.  Assessment  roll.  Upon  the  passage  of  an  ordinance  as  here- 
in provided,  the  mayor  and  council  or  the  chairman  and  board  of  trustees 
of  the  municipal  corporation  shall  make  out  an  assessment  roll  according 
to  the  provisions  of  said  ordinance. 

Hist.      '05,   p.    334,    §  12,   subd.   5,    reenacted   R.   C.        S9  (160:4),  by  which  sewer  committee  was  abolished, 
g  2353,    subd.    5,    reenacted    '11,    c.    80,    §  1,    subd.    5,  Cited:      Veatch    v.    Gibson    (1916)    29    I.    609,    160 

p.    259  ;    rewritten    to   conform   to    '17,    c.    39,    §  1,    p.        P.    1112. 
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160:15.  Notice  of  assessment:  Objections.  Upon  receiving  said 
assessment  roll  the  clerk  of  said  municipal  corporation  shall  give  notice  by 
two  successive  publications  in  the  official  newspaper  of  said  municipal  cor- 
poration that  said  assessment  roll  is  on  file  in  his  office,  and  the  date  of 
filing  the  same,  and  said  notice  shall  state  the  time  at  which  the  council  or 
trustees  will  hear  and  consider  objections  to  said  assessment  roll  by  the 
parties  or  any  party  aggrieved  by  said  assessment.  The  owner  or  owners 
of  any  property  which  is  assessed  in  such  assessment  roll,  whether  named 
there  or  not  in  such  assessment  roll,  may  within  10  days  of  the  last  pub- 
lication provided  herein,  file  with  the  clerk  his  or  her  objections,  in  writing, 
to  said  assessment  or  any  portion  thereof,  which  objections  must  be  definite 
and  specific  as  to  the  property  or  piece  of  property  being  included  in  said 
assessment  roll  to  which  said  objection  was  made,  as  well  as  specific 
grounds  of  such  objection. 

Hist.  '05,  p.  334,  §  12,  subd.  6,  reenacted  R.  C. 
§  2353,  subd.  6;  am.  '11,  c.  80,  §  1,  p.  259;  phrase 
"municipal  corporation"   substituted. 

160:16.      Hearing   on   objections:      Order   of   confirmation.      At   the 

time  appointed  for  hearing  said  objections  to  such  asesssment,  the  council 
or  trustees  shall  hear  and  determine  all  objections  which  have  been  filed 
by  any  parties  interested  to  the  regularity  of  the  proceedings  in  making 
such  assessment,  and  the  correctness  of  such  assessment,  and  the  amount 
levied  on  any  lot,  part  or  parcel  of  land,  and  the  council  or  trustees  shall 
have  power  to  adjourn  such  hearing  from  time  to  time  and  shall  have 
power,  in  their  discretion,  to  overrule  such  objections  in  whole  or  in  part 
or  to  revise,  correct,  confirm,  set  aside,  or  to  order  such  assessment  to  be 
made  de  novo,  and  such  council  or  trustees  shall  make  an  order  approving 
and  confirming  such  proceeding  and  assessments  as  corrected  by  them  and 
their  decision  shall  be  a  final  determination  of  the  regularity,  validity  and 
correctness  of  said  assessment  to  the  amount  thereof  levied  on  each  lot  or 
parcel  of  land.    ['05,  p.  334,  §  12,  subd.  7.] 


Hist.  '05,  p.  334,  §  12,  subd.  7,  reenacted  R.  C. 
§  2353,  subd.  7,  reenacted  '11,  c.  80,  §  1,  subd.  7, 
p.    260. 

Prerequisites  to  confirmation:  It  is  not  indis- 
pensable, before  a  sewer  assessment  can  be  con- 
firmed, that  the  ordinance  of  intention  shall  have 
contained  a  detailed  statement  of  the  plans  and  spe- 
cifications of  the  work  and  of  the  material  of  which 
the  system  is  to  be  constructed.  Dement  v.  Cald- 
well   (1912)    22  I.  62,    125  P.   200. 


Order:  Sufficiency  of  form:  Any  order  or  action 
of  the  council  which  discloses  their  approval  is  suf- 
ficient. Williams  v.  Caldwell  (1911)  19  I.  514,  111 
P.    519. 

Contract:  A  contractor  takes  his  chances  on  pro- 
ceeding to  construct  sewers  prior  to  the  confirma- 
tion of  the  assessment,  but  when  the  council  con« 
firms  the  assessment  such  contract  is  in  full  force 
and  effect.  Dement  v.  Caldwell  (1912)  22  I.  62, 
125    P.    200. 


160:17.  Limitation  on  contestability.  No  suit  to  set  aside  the  said 
special  assessment  or  to  enjoin  the  making  of  the  same  shall  be  brought  or 
any  objection  to  the  validity  thereof  shall  be  allowed  after  the  expiration 
of  30  days  from  the  date  the  amount  due  on  each  lot  or  piece  of  ground 
liable  for  such  assessment  is  ascertained  or  confirmed  by  the  council  or 
trustees.     ['05,  p.  334,  §  12,  subd.  11,  part  of  <f4.] 


Hist.  '05,  p.  334,  §  12,  subd.  11,  part  of  114,  re- 
enacted  R.  C  2353,  subd.  11,  part  of  1J4,  reenacted 
11,  c.  80,   §  1,  subd.   11,  part  of  1J4,  P-  263. 

Contest  of  proceedings:  A  property  owner  desir- 
ing to  contest  the  collection  or  levy  of  a  sewer  as- 
sessment must  make  his  protest  or  initiate  his  pro- 


ceedings within  the  time  required  by  this  section  or 
he  will  be  precluded  from  thereafter  doinpr  so,  ex- 
cept in  cases  where  the  board  of  trustees  or  council 
acts  without  jurisdiction.  Blackwell  v.  Coeur  d'Alene 
(1907)   13  I.  357,  90  P.  353. 


160:18.  Appeal  from  order.  Any  person  who  has  filed  objections  to 
such  assessment  or  reassessment,  as  herein  provided,  shall  have  the  right 
to  appeal  to  the  district  court  of  this  state  in  and  for  the  county  in  which 
the  said  municipal  corporation  may  be  situated. 


Hist.  '05,  p.  334,  §  12,  subd.  8,  reenacted  R.  C. 
?j  2353,  subd.  8,  reenacted  '11,  c.  80,  §  1,  subd.  8, 
p.. 260;   phrase   "municipal   corporation"    substituted. 
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160:19.  Trial  of  appeal.  Such  appeal  shall  be  made  by  filing  written 
notice  of  appeal  with  such  clerk  of  said  municipal  corporation  within  five 
days  after  such  assessment  or  reassessment  roll  shall  have  been  approved 
and  confirmed  by  the  said  council  or  trustees,  and  the  said  notice  shall 
describe  the  property  and  the  objections  of  such  appellant  to  such  assess- 
ment, and  such  appellant  shall  also  file  with  the  clerk  of  the  district  court  g  i 
aforesaid,  within  15  days  after  the  approval  and  confirmation  of  such  roll 
by  the  council  or  trustees,  a  copy  of  said  notice  of  appeal,  assessment  or 
reassessment  roll  or  proceedings  thereof,  certified  by  the  clerk  of  such 
municipal  corporation,  together  with  a  bond  to  such  municipal  corporation, 
conditioned  to  pay  all  costs  that  may  be  awarded  against  the  appellant  in 
such  sum  not  less  than  $200  with  such  surety  as  shall  be  approved  by  the 
judge  of  the  said  court,  and  the  case  shall  be  docketed  by  the  clerk  of  the 
said  court  in  the  name  of  the  person  taking  such  appeal  against  such  mu- 
nicipal corporation  as  an  appeal  from  assessment. 

Said  cause  shall  then  be  at  issue  and  shall  have  precedence  over  all  civil 
cases  pending  in  said  court  except  the  proceedings  relating  to  the  act  of 
eminent  domain  by  municipal  corporations  and  actions  of  forcible  entry  and 
detainer.  Such  appeals  shall  be  tried  in  said  court  as  in  the  case  of  equi- 
table causes  except  that  no  pleading  shall  be  necessary.  The  judgment  of 
the  court  shall  be  either  to  confirm,  modify  or  annul  the  assessment,  in  so 
far  as  the  same  affects  the  property  of  appellant,  from  which  judgment  an 
appeal  shall  lie  in  the  supreme  court,  as  in  other  cases.  In  case  the  assess- 
ment is  confirmed,  the  fees  of  the  clerk  of  the  municipal  corporation  for 
copies  of  the  record  shall  be  taxed  against  the  appellant  with  other  costs. 

Hist.     '05,    p.    334,    §  12,    subd.   9,   reenacted   R.   C.        p.  260  ;  phrase  "municipal  corporation"  substituted  ; 
§  2353,    subd.    9,    reenacted    '11,    c.    80,    §  1,    subd.    9,        "and"   added  before  "actions." 

160:20.  Collection  of  assessments.  All  such  assessments  shall  be 
known  as  special  assessments  for  sewerage  improvements,  and  shall  be 
levied  and  collected  as  separate  taxes  in  addition  to  the  taxes  for  general 
revenue  purposes,  to  be  placed  on  the  tax  roll  for  collection  subject  to  the 
same  penalties  in  collection,  and  in  the  same  manner  as  other  municipal 
taxes. 

Hist.  '05,  p.  334,  §  12,  subd.  10,  reenacted  R.  C. 
§  2353,  subd.  10,  reenacted  '11,  c.  80,  §  1,  p.  261  ; 
word  "municipal"  substituted. 

160:21.  Reassessment.  In  all  cases  of  special  assessments  in  local 
sewerage  improvements  or  sewerage  disposal  works  of  any  kind  against 
any  property,  person  or  corporation  whatsoever,  where  any  such  assess- 
ments have  failed  to  be  valid  in  whole  or  in  part  for  want  of  form,  or  of 
sufficient  informality  or  irregularity,  or  nonconformance  with  the  charter, 
ordinances  or  provisions  of  law  governing  such  assessments,  the  city  coun- 
cil or  trustees,  or  other  authorized  bodies  or  board  shall  be,  and  they  are 
hereby  authorized  to  reassess  such  special  taxes  or  assessments  and  to 
enforce  their  collection  in  accordance  with  the  provisions  of  law  existing 
at  the  time  the  reassessment  was  made. 

Whenever,  for  any  cause,  mistake  or  inadvertence,  the  amount  assessed 
shall  not  be  sufficient  to  pay  the  costs  of  sewerage  improvement  made  and 
enjoined  on  the  property,  or  on  the  owners  of  property  in  the  local  assess- 
ment district  where  the  same  is  made,  it  shall  be  lawful  and  the  city  coun- 
cil or  trustees  or  other  authorized  body  or  board  is  hereby  directed  and 
authorized  to  make  reassessment  upon  all  the  property  in  said  local  assess- 
ment district  to  pay  for  such  improvements,  such  reassessment  to  be  made 
and  collected  in  accordance  with  the  provisions  of  law  or  ordinances  exist- 
ing at  the  time  of  the  levy. 

Hist.     '05,   p.   334,   §  12,   subd.   13,  reenacted  R.   C.        p.  265  ;  "and  it  is  further  provided  that"  omitted  at 
§  2353,    subd.    13,    reenacted   '11,   c.   80,    §1,   subd.    13,        beginning  of  second  paragraph. 
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ARTICLE  3. 

ISSUANCE   OF  BONDS. 

Cross  ref.     Similar  provisions  in  law  governing  assessments  for  general   improvements:      152: 
86-91,  93-5,  98. 

160:22.  Bonds  authorized.  Whenever  the  mayor  and  council  or 
trustees  of  any  municipal  corporation  shall,  under  authority  in  them  vested 
under  any  law  of  this  state  or  this  chapter  or  the  charter  or  ordinance  of 
such  municipal  corporation,  cause  any  sewerage  work  or  improvement  to 
be  done  under  the  provisions  of  this  chapter  or  the  laws  aforesaid,  or  any 
sewerage  disposal  works  to  be  built  or  constructed  thereunder,  the  expense 
of  which  is  chargeable  to  the  property  within  the  limits  and  boundary  lines 
of  the  sewerage  district,  or  any  sewerage  district  formed,  ordered  or  laid 
out  under  the  provisions  of  this  chapter,  they  may,  in  their  discretion,  pro- 
vide for  the  payment  of  the  costs  and  expenses  of  such  improvement  by 
bonds  of  the  district  which  shall  include  the  property  liable  to  assessment 
for  the  payment  of  the  cost  and  expense  of  such  improvement  according  to 
the  municipal  charter,  this  chapter,  or  any  ordinances  passed  in  connection 
with  this  chapter,  for  the  purpose  of  such  improvement. 

Hist.     '05,   p.    334,    §  12,   subd.   11,    part  of  Ifl,   re-        for  "or"  following  "mayor"  ;  phrases  "municipal  cor- 
enacted  R.  C  §  2353,  subd.  11,  part  of  Ifl,  reenacted        poration"   and   "municipal"   substituted. 
11,  c.   80,   §  1,   subd.   11,  part  of  Tfl,  p.   261;   "and" 

160:23.  Disposal  of  bonds:  Maximum  issue.  Such  bonds  may  be 
issued  to  the  contractor  constructing  or  building  such  sewer  system  or 
sewerage  disposal  works,  or  portion  thereof,  or  other  improvements  con- 
nected therewith  in  payment  thereof;  or  the  mayor  and  council  or  the 
trustees  of  such  municipal  corporation,  or  other  officer  or  officers  of  such 
municipal  corporation  thereto  authorized  by  charter  or  ordinance,  may 
sell  the  same  at  not  less  than  their  par  value,  net,  and  pay  the  proceeds  to 
the  contractor.  Such  bonds  shall  not  be  issued  in  excess  of  the  contract 
price  and  expense  of  such  work  or  improvement :  Provided,  however,  That 
in  determining  the  amount  for  which  such  bonds  may  be  issued,  the  in- 
terest coupon  thereunto  attached  shall  not  be  included. 

Hist.     '05,   p.   334,   §  12,  subd.    11,   parts  of  fl,  re-  Cited:      Williams    v.    Caldwell     (1911)     19    I.    514, 

enacted  R.  C  §  2353,  subd.  11,  parts  of  HI,  reenacted        1 14  P.  519. 
'11,  c.   80,   §  1,  subd.   11,  parts  of  Ijl,  p.   261;  phrase 
"municipal   corporation"    substituted. 

160:24.  Form  of  bonds:  Term  and  interest.  Such  bonds  may  be 
issued  in  the  name  of  the  municipal  corporation  in  which  such  improve- 
ment is  situated,  which  shall  be  known  and  designated  as  special  assess- 
ment sewerage  improvement  bonds,  district  No (naming  it),  which 

shall  include  all  the  property  liable  for  assessment  within  the  boundary 
lines  of  said  improvement  district,  for  such  local  sewerage  improvement, 
according  to  the  municipal  charter,  this  chapter  or  any  ordinances  passed 
in  connection  with  this  chapter  for  the  purposes  of  such  improvement. 

Said  bonds  shall,  by  their  terms,  be  made  payable  on  or  before  a  date 
not  to  exceed  10  years  from  and  after  the  date  of  issue  of  such  bonds, 
which  latter  date  may  be  fixed  by  resolution  or  order  by  the  council  or 
trustees  of  the  municipal  corporation,  and  shall  bear  such  interest  as  may 
be  provided  by  charter  or  ordinance,  not  exceeding  8  per  cent  per  annum. 
Such  bonds  shall  be  in  such  denomination  as  shall  be  provided  in  the  ordi- 
nance ordering  their  issue  and  shall  be  numbered  from  one  upward,  con- 
secutively, and  such  bond  and  coupon  shall  be  signed  by  the  mayor  or 
chairman  of  the  board  of  trustees  and  attested  by  the  clerk  or  comptroller 
of  such  municipal  corporation:  Provided,  however,  That  said  coupons 
may,  in  lieu  of  being  so  signed  have  printed  thereon  facsimile  of  the  sig- 
natures of  said  officers ;  and  each  bond  shall  have  the  seal  of  such  municipal 
corporation  affixed  thereto  and  shall  refer  to  the  improvement  for  the 
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payment  of  which  the  same  shall  be  issued.  Each  bond  shall  provide  that 
the  principal  sum  thereon  named  and  the  interest  thereon  shall  be  payable 
out  of  the  local  improvement  fund  created  for  the  payment  of  the  cost  and 
expense  of  such  improvement  and  not  otherwise. 

Hist-  '05,  p.  334,  §  12,  subd.  11,  parts  of  1J1,  re-  phrases  "municipal  corporation"  and  "municipal" 
enacted  R.  C.  §  2353,  subd.  11,  parts  of  HI,  reenacted  substituted;  "or  chairman  of  the  board  of  trustees" 
'11,    c.    80,    §1,    subd.    '11,    parts   of    1J1 ;    compiled;        inserted  after  "mayor." 

160:25.  Instalment  assessments  under  bond  issue.  When  district 
bonds  are  issued  under  this  article  for  such  improvement  or  improvements, 
the  costs  of  which  are  by  law  charged  by  special  assessment  against  the 
property  within  any  improved  district,  the  council  or  trustees  or  other 
authorized  officers,  board  or  body,  shall  assess  the  cost  and  expense  of  such 
improvement  against  the  lots  and  parcels  of  lands  included  within  such 
improvement  district,  and  which,  under  the  provisions  of  law  and  the 
charter  or  ordinances  of  such  municipal  corporation  shall  be  liable  there- 
for ;  but  the  ordinance  levying  such  assessment  shall  declare  that  the  sum 
charged  thereby  against  each  of  such  lots  or  parcels  of  land  may  be  paid 
in  equal  annual  instalments,  the  number  of  which  instalments  shall  be 
equal  to  the  number  of  years  which  the  bonds  issued  to  pay  for  the  im- 
provement may  run,  with  interest  upon  the  whole  sum  so  charged  at  a 
rate  so  fixed  by  ordinance,  and  each  year  thereafter  one  of  such  instalments, 
together  with  the  interest  due  thereon,  and  on  all  instalments  thereafter  to 
become  due,  shall  be  collected  in  such  manner  as  shall  be  provided  by  law 
and  the  charter  or  ordinances  of  such  municipal  corporation  for  the  col- 
lection of  assessments  for  such  improvements  in  cases  where  no  bonds 
are  issued. 

Hist.  '05,  p.  334,  §  12,  subd.  11,  1J2,  reenacted  subd.  11,  r2,  p.  262  ;  phrase  "municipal  corporation" 
R.   C.   ^  2353,   subd.   11,  \\2,  reenacted  '11,  c.  80,   §  1,        substituted. 

160:26.  Redemption  by  owner  from  assessment.  The  owner  of  any 
lot  or  parcel  of  land  charged  with  any  such  assessments  may  redeem  the 
same  from  all  liability  for  such  assessment  by  paying  the  entire  assess- 
ment charged  against  such  lot  or  parcel  of  land,  without  interest,  within 
30  days  after  notice  to  him  of  such  assessment,  which  notice  shall  be  given 
as  follows:  The  city  treasurer  shall,  as  soon  as  the  assessment  roll  has 
been  placed  in  his  hands  for  collection,  publish  a  notice  in  the  official  news- 
paper of  the  municipal  corporation  for  10  consecutive  days  or  two  con- 
secutive weekly  issues,  that  the  said  roll  is  in  his  hands  for  collection  and 
that  any  assessment  therein  may  be  paid  at  any  time  within  30  days  from 
the  date  of  the  first  publication  of  such  notice  without  penalty,  interest  or 
costs.  The  bonds  herein  provided  for  shall  not  be  issued  prior  to  20  days 
after  the  expiration  of  the  30  days  above  mentioned,  but  may  be  issued  any 
time  thereafter. 

Hist.  '05,  p.  334,  §  12,  subd.  11,  part  of  H3,  «*-  '11.  c.  80,  §  1,  subd.  11,  part  of  H3,  p.  263;  phrase 
enacted  R.  C.  §  2353,  subd.  11,  part  of  1J3,  reenacted        "municipal  corporation"   substituted. 

160:27.  Same:  After  bonds  issued.  The  owner  of  any  such  lot  or 
parcel  of  land  may  redeem  the  same  from  all  liability  for  said  assessment 
at  any  time  after  said  30  days  by  paying  all  the  instalments  of  said  assess- 
ment remaining  unpaid  and  charged  against  such  property  at  the  time  of 
such  payment,  with  interest  thereon  at  the  rate  of  not  to  exceed  8  per 
cent  per  annum  from  the  date  of  issuance  to  the  time  of  maturity  of  the 
last  instalment.     ['05,  p.  334,  §  12,  subd.  11,  part  of  1,3.] 

Hist.      '05,   p.    334,    §  12,   subd.   11,   part  of   |3,   re-  same  time  paying  all  interest  which  has  accrued  up 

enacted  R.  C.  §  2353,  subd.   11,  part  of  ^3,  reenacted  to  the  time  of  the  payment  of  the  assessment;  the 

'11,  c.  80,   §  1,  subd.   11,  part  of  H3,  p.  263.  redemptioner   need   not   pay   interest   to   the  date   of 

Redemption    of    property:       Any    property    owner  maturity  of   the   final   payment   if   he  redeems   prior 

may   redeem   his  property  from   the   lien  of   the    as-  to    that    time.      Blackwell    v.    Coeur   d'Alene    (1907) 

sessment   by   paying   the   whole   thereof,    and   at   the  13  *•   357»  90  P.   358. 

1044 


SEWER  CONSTRUCTION  160  :30 

160:28.  Same:  Effect  of  redemption.  In  all  cases  where  any  as- 
sessment or  any  instalment  thereof  is  paid  as  herein  provided  the  same 
shall  be  paid  to  the  city  treasurer  or  officer  whose  duty  it  is  to  collect  such 
assessment  and  all  sums  so  paid  shall  be  applied  solely  to  the  payment  of 
the  cost  and  expense  of  such  improvement  and  the  redemption  of  the  bonds 
issued  therefor. 

Where  any  piece  of  property  has  been  redeemed  from  liability  of  the 
costs  for  any  improvements  as  herein  provided,  such  property  shall  not 
thereafter  be  liable  for  further  assessment  for  the  costs  of  such  improve- 
ment except  as  hereinafter  provided.  ['11,  c.  80,  §  1,  subd.  11,  parts  of 
TO,  4,  p.  263.] 

Hist.  '05,  p.  334,  §  12,  subd.  11,  parts  of  Iffl  3,  4, 
reenacted  R.  C.  §  2353,  subd.  11,  parts  of  Iffl  3,  4  ; 
am.  '11,  c.  80,  §  1,  subd.  11,  parts  of  Iffl  3,  4,  p.  263. 

160:29.  Disposition  of  funds:  Payment  of  bonds.  The  funds  raised 
by  such  assessment  shall  be  applied  solely  toward  the  redemption  of  said 
bonds  and  the  costs  and  expenses  of  such  improvement.  The  city  treasurer 
or  other  authorized  officer  of  such  municipal  corporation  shall  pay  the 
interest  on  the  bonds  authorized  to  be  issued  by  this  chapter  out  of  the 
respective  local  improvement  funds  from  which  they  are  payable.  When- 
ever there  shall  be  sufficient  money  in  any  local  improvement  fund  against 
which  bonds  have  been  issued  under  the  provisions  of  this  chapter,  over 
and  above  sufficient  for  the  payment  of  interest  on  all  unpaid  bonds,  to  pay 
the  principal  of  one  or  more  bonds,  the  treasurer  shall  call  in  and  pay 
such  bonds:  Provided,  That  such  bonds  shall  be  called  in  and  paid  in 
their  numerical  order:  Provided  further,  That  such  call  shall  be  made 
by  publication  in  the  municipal  official  newspaper  on  the  day  following 
the  delinquency  of  any  instalment  of  the  assessment  or  as  soon  thereafter 

as  practicable  and  shall  state  that  bonds  No (giving  the  serial 

number  or  numbers  of  the  bonds  called)  will  be  paid  on  the  day  the  next 
interest  coupons  on  said  bonds  shall  become  due,  and  interest  on  said  bonds 
shall  cease  upon  such  date. 

Hist.     '05,  p.   334,   §  12,  subd.   11,  parts  of  1ffl  4,  5,        p.    264  ;    phrases    "municipal    corporation,"    "munici- 
reenacted   R.    C.    §  2353,    subd.    11,   parts   of   Iffl   4,    5,        pal"  substituted, 
reenacted  '11,  c.   80,   §  1,   subd.    11,   parts  of  Y|J  4,   5, 

160:30.  Bondholders'  remedies.  Such  bonds,  when  issued  to  the 
contractor  constructing  said  work  or  improvements  in  payment  thereof, 
or  when  sold  as  above  provided,  shall  transfer  to  the  contractor  or  other 
owner  or  holder,  the  right  of  interest  of  such  municipal  corporation  in  or 
with  respect  to  every  assessment  and  the  lien  thereby  created  against  the 
property  of  the  owners  assessed  who  shall  not  have  availed  themselves  of 
this  article  in  regard  to  the  redemption  of  their  property,  as  aforesaid, 
and  shall  authorize  said  contractor  and  his  assigns  and  the  owners  and 
holders  of  said  bonds  to  receive,  sue  for  and  collect  every  such  assessment 
embraced  in  any  such  bond  by  or  through  any  of  the  methods  provided  by 
law  for  the  collection  of  the  assessments  for  local  improvements. 

If  the  municipality  shall  fail,  neglect  or  refuse  to  pay  said  bonds,  or  to 
properly  collect  any  such  assessments  when  due,  the  owner  of  any  such 
bonds  may  proceed  in  his  own  name  to  collect  such  assessments  and  fore- 
close the  lien  thereof  in  any  court  of  competent  jurisdiction,  and  shall  re- 
cover, in  addition  to  the  amount  of  such  bonds  and  interest  thereon,  5  per 
cent,  together  with  the  cost  of  such  suit. 

Any  number  of  holders  of  such  bonds,  for  any  single  assessment  or  im- 
provement, may  join  as  plaintiff,  and  any  number  of  owners  of  property 
on  which  the  same  are  a  lien  may  be  joined  as  defendants  in  such  suit. 
And  such  bonds  shall  be  equal  liens  on  the  property  as  assessments  repre- 
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sented  by  such  bonds,  without  priority  of  one  over  the  other,  to  the  extent 
of  the  several  assessments  to  the  several  lots  and  parcels  of  land. 


Hist.  '05,  p.  334,  §  12,  subd.  12,  reenacted  R.  C. 
*  2353,  subd.  12  ;  am.  '11,  c.  80,  §  1,  subd.  12,  p. 
2(>4  ;  phrases  "municipal  corporation"  and  "mu- 
nicipality" substituted. 

Alternative  rights  of  bondholder:  In  case  mu- 
nicipal authorities  fail  or  neglect  to  collect  sewer 
district  assessment  or  the  property  owner  refuses 
or  neglects  to  pay  the  same,  the  warrant  or  bond- 
holder may  compel  the  municipal  authorities  to  act 
by  writ  of  mandate,  or  may  proceed  in  the  ordinary- 


way  to  foreclose  his  lien  through  the  district  court 
in  the  same  manner  as  he  would  foreclose  any  other 
mortgage  or  lien.  Blackwell  v.  Coeur  d'Alene  (1907) 
13  I.  357,  90  P.  353. 

Nature  of  bondholder's  claim:  The  bondholder's 
claim  or  lien  is  a  charge  in  rem  only  and  is  not 
enforcible  against  the  person  of  the  owner  nor 
against  the  municipality.  Blackwell  v.  Coeur  d'Alene 
(1907)  13  I.  357,  90  P.  353;  Broad  v.  Moscow  (1908) 
15  I.  606,  99  P.   101. 


160:31.  Same:  Municipality  not  liable.  The  holder  of  any  bond 
issued  under  the  authority  of  this  chapter  shall  have  no  claim  therefor 
against  the  municipal  corporation  by  which  the  same  is  issued  in  any  event, 
except  for  the  collection  of  the  special  assessment  made,  for  the  work  of 
improvement  for  which  said  bond  was  issued,  but  his  remedy,  in  case  of 
nonpayment,  shall  be  confined  to  the  enforcement  of  such  assessment.  A 
copy  of  this  subdivision  shall  be  plainly  written,  printed  or  engraved  upon 
the  face  of  each  bond  so  issued. 


Hist.  '05,  p.  334,  §  12,  subd.  15,  reenacted  R.  C. 
§  2353,  subd.  15,  reenacted  '11,  c.  80,  §  1,  p.  265  ; 
"municipal  corporation"  substituted ;  "his"  for 
"this"   before  "remedy." 

Nonliability  of  municipality:  The  indebtedness  is 
against  the  property  of   the  district,   and  is  not  an 


obligation  of  the  municipality.  The  city  is  merely 
the  agent  or  instrumentality  for  the  collection  and 
disbursement  of  the  fund  from  a  sewer  district  and 
is  not  liable  for  damages  where  the  officers  fail  to 
perform  their  duty.  Broad  v.  Moscow  (1908)  15  I. 
606,   99  P.   101. 


ARTICLE  4. 
MISCELLANEOUS  PROVISIONS. 

160:32.  Construction  in  proximity  to  water  pipes.  In  the  construc- 
tion of  a  sewer  or  sewerage  system  under  the  provisions  of  this  chapter, 
no  sewer  or  sewerage  system  which  shall  be  laid,  placed  or  constructed 
parallel  to  any  water  main,  water  pipe  or  conduit,  shall  be  laid,  placed  or 
constructed  within  at  least  six  feet  of  such  water  main,  water  pipe  or 
conduit :  Provided,  however,  That  this  provision  of  this  chapter  shall  not 
apply  to  place  or  places  where  said  sewer  or  sewer  system  shall  have  to 
cross  either  under  or  over  anv  such  water  oipe,  work  or  conduit.  ['05, 
p  334,  §  12,  subd.  16.] 

Hist.     '05,   p.   334,   §  12,   subd.   16,   reenacted  R.   C 
§  2353,  subd.  16,  reenacted  '11,  c.  80,  §  1,  p.   266. 

160:33.       Municipality  may  construct  work  without  letting  contract. 

In  any  case  where  any  municipal  corporation  in  seeking  to  make  improve- 
ments under  the  foregoing  provisions  of  this  chapter  has  heretofore  failed, 
or  hereafter  may  fail,  to  receive  any  bid  for  the  work  to  be  done  after 
calling  for  bids  as  hereinbefore  provided,  the  municipal  corporation  may 
purchase  the  materials  and  hire  the  labor  necessary  for  having  the  work 
done  without  the  letting  of  any  contract  therefor,  and  without  further 
calling  for  bids :  Provided,  That  in  so  doing  they  shall  not  exceed  the  esti- 
mated cost  of  the  work  as  specified  in  the  preliminary  ordinance  referred 
to  in  section  9  of  this  chapter,  and  when  any  work  for  which  contract  shall 
not  have  been  let  shall  have  been  finished  and  the  entire  cost  thereof  ascer- 
tained, the  cost  thereof  so  ascertained  and  not  exceeding  the  said  prelimi- 
nary estimated  cost  thereof  may  be  assessed  and  collected  and  bonds  may 
be  issued  therefor  as  hereinbefore  provided,  with  like  effect  as  if  the  work 
had  been  done  under  contract. 


Hist.      R.   C    §  2353a,   enacted  by   '13,   c.    167,    §  1, 
first  part  of  subd.   2253a,  p.  538  ;  phrase  "municipal 


corporation"     substituted  ;     words     "foregoing"     and 
"hereinbefore"  inserted. 


160:34.  Same:  Maximum  municipal  liability.  A  municipal  corpor- 
ation having  work  done  and  materials  furnished  without  having  let  a  con- 
tract therefor  shall  not  become  liable  for  the  materials  or  labor  beyond 
such  amount  as  the  city  council  or  trustees  determine,  under  section  9  of 
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this  chapter  in  their  judgment  to  be  fair  and  equitable  in  consideration  of 
the  benefits  accruing  to  the  general  public,  and  all  other  liability  for  such 
material  and  labor  shall  be  limited  to  the  proceeds  to  be  collected  from  the 
lien  to  be  assessed  upon  property  and  the  proceeds  to  be  received  from  sale 
of  bonds  as  hereinbefore  provided. 

Hist.  R.  C.  §  2353a,  enacted  by  '13,  c.  167,  §  1, 
last  part  of  subd.  2353a,  p.  538  ;  phrase  "municipal 
corporation"    substituted;   "hereinbefore"    inserted. 

160:35.  Maps  and  plans  to  be  kept.  The  council  or  board  of  trus- 
tees shall  cause  accurate  profiles,  maps,  plans  and  specifications  to  be  made 
of  the  lines  of  sewerage  as  actually  built  and  constructed  so  as  to  show  the 
location  of  the  branches,  nye  branches,  manholes,  lampholes,  flushes  and 
flushing  tanks,  the  depth  of  the  sewer,  the  size  of  the  pipe  used  in  con- 
nection therewith,  and  any  other  information  that  may  be  of  value  and 
convenience  for  future  reference  or  information  for  the  municipal  cor- 
poration or  its  officer  or  officers. 

Hist.  '05,  p.  334,  §  15,  reenacted  R.  C.  §  2356  ; 
am.  '17,  c.  39,  §  2,  p.  89  ;  phrase  "municipal  cor- 
poration"  substituted. 

160:36.  Cost  of  repairs  and  maintenance.  The  expense  of  repairing 
and  maintaining  such  sewer  system  and  sewerage  disposal  works,  when 
completed,  shall  be  paid  and  borne  by  the  municipal  corporation. 

Hist.     '05,  p.  334,  §  12,  part  of  subd.  4,  reenacted  Construed:      This    section    does    not    apply    to    the 

R.    C.    §  2353,   part   of   subd.   4,   reenacted   '11,   c.    80,  construction  of  a  new   sewerage  disposal   plant,   but 

§  1,  part  of  subd.  4  ;  phrase  "municipal  corporation"  only  to  repairing  and  maintaining  an  existing  plant. 

substituted.  V eaten  v.  Gibson   (1916)    29  I.  609,   160  P.   1112. 

160:37.  Regulation  of  system  by  city.  The  council  or  trustees  of 
such  municipal  corporation  shall  have  power  to  pass  ordinances  fixing  the 
tolls,  rents,  rates,  rules  and  regulations  for  the  use  of  such  sewer  and  sew- 
erage system,  where  same  is  used  by  persons  residing  within  or  without 
the  corporate  lines  of  said  municipal  corporation  who  may  use  the  same 
or  any  part  thereof  or  through  whose  property  the  same  may  pass  and  who 
may  desire  the  use  thereof. 

Hist.  '05,  p.  334,  §  17  ;  am.  '17,  c.  39,  §  3,  p.  89  : 
phrase    "municipal    corporation"    substituted. 

160:38.  Same:  Powers  of  municipality.  Said  municipality  shall 
have  the  power  to  pass  any  and  all  ordinances  for  the  enforcement  of  the 
provisions  of  this  chapter,  or  for  the  future  use,  care  and  operation  in  any 
manner  of  said  sewer  or  sewerage  system,  or  sewerage  disposal  work  or 
works,  providing  penalties  not  inconsistent  with  the  laws  of  the  state  of 
Idaho  for  the  enforcement  of  such  rules,  ordinances  and  regulations  con- 
cerning or  connected  therewith. 

Hist.  '05,  p.  334,  §  18,  reenacted  R.  C.  §  2359  ; 
word  "municipality"   substituted. 

160:39.  Validating  prior  assessments  and  bonds.  All  acts  of  what- 
soever kind  and  nature  done  and  performed,  as  well  as  all  bonds  or  other 
evidence  of  indebtedness  heretofore  issued  or  ordered  issued,  or  assess- 
ments for  sewer  improvements  made,  by  cities,  towns  or  villages  of  the 
state  of  Idaho  under  and  by  virtue  of  "an  act  entitled  an  act  to  authorize 
and  empower  cities,  towns  and  villages  within  the  state  of  Idaho  to  con- 
struct, maintain  and  operate  a  sewerage  system  and  sewerage  disposal 
works,  appointing  a  committee  therefor,  and  defining  and  regulating  their 
powers  and  duties ;  providing  for  the  levying  of  a  special  assessment  of  such 
works  and  the  expenses  connected  therewith,  and  providing  for  the  penalty 
of  noncompliance  therewith,"  approved  the  20th  day  of  February,  1903,  are, 
and  the  same  shall  be,  hereby  legalized,  validated  and  confirmed  in  every 
particular,  form  or  respect.     ['05,  p.  334,  §  19.] 

Hist.     '05,  p.   334,  §  19,  reenacted  R.  C.  §  2360. 
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160:40.  Application  to  cities  under  special  charter.  Nothing  in 
this  chapter  shall  be  construed  as  repealing  or  modifying  any  existing  laws 
and  methods  for  cities  of  the  first  or  second  class  that  are  organized  under 
special  or  local  laws  to  make  improvements  as  herein  provided  for,  but 
shall  be  construed  as  additional  and  concurrent  power  and  authority.  Any 
city  whose  charter  provides  for  the  issuance  of  bonds  for  local  improve- 
ments, payable  only  from  the  proceeds  of  special  assessments,  is  hereby 
authorized  to  issue  such  bonds  in  the  manner  and  in  the  effect  provided  in 
this  section,  and  the  owner  of  any  bonds  shall  look  only  to  the  fund  pro- 
vided by  such  assessment  for  the  principal  and  interest  of  such  bonds. 
['05,  p.  334,  §  12,  subd.  14.] 

Hist.     '05,  p.   334,    §  12,   subd.   14,  reenacted  R.   C.  Application     to     special     charter    cities:       Special 

S  2353,    subd.    14,    reenacted    '11,    c.    80,    §  1,   p.    265  ;  charters    of    cities   can    not   be    amended   by   general 

•'in  this  chapter"  inserted  after  "nothing."  laws.      Boise    City    Nat.    Bk.    v.    Boise    (1909)     15   I. 

Cross    ref.      Similar    provision    in    law    governing  ,92«    10°  p-  93- 
general  improvements  :      152  :97. 

CHAPTER  161. 
INSTALMENT  PAYMENT  OF  IMPROVEMENT  ASSESSMENTS. 

Cross  ref.     Instalment  payments  of  street  improvements,  within  the  discretion  of  the  municipal 
authorities:     152:86  et  seq.     Instalment  payments  of  sewer  improvements:     160:22  et  seq. 

§  2361.  Application  to  pay  assessment  in  instalments.  Whenever, 
in  any  incorporated  city,  town  or  village  within  this  state,  having  a  popu- 
lation of  1000  or  more,  according  to  the  last  official  census  made  by  the 
state  or  general  government,  the  common  council,  board  of  trustees  or  other 
competent  authority  of  such  city,  shall  have  proceeded  to  improve  any 
street,  or  part  of  street,  or  to  lay  any  sewer,  within  the  corporate  limits 
thereof,  and  shall  have  assessed  the  cost  of  such  improvement  or  sewer 
to  the  property  benefited  thereby,  or  liable  therefor,  according  to  the  pro- 
visions of  the  charter  of  such  city,  it  shall  be  lawful  for  the  owner  of  any 
property  so  assessed  for  such  an  improvement  or  sewer,  at  any  time  within 
10  days  after  notice  of  such  assessment  is  first  published,  to  file  with  the 
auditor,  clerk  or  other  city  officer  who,  by  the  provisions  of  the  charter 
thereof,  keeps  the  records  of  such  city,  a  written  application  to  pay  said 
assessments  in  instalments;  and  such  written  application  shall  state  that 
the  said  applicant  and  property  owner  does  hereby  waive  all  irregularities 
or  defects,  jurisdictional  or  otherwise,  in  the  proceedings  to  improve  the 
street,  or  lay  the  sewer  for  which  said  assessment  is  levied,  and  in  the 
apportionment  of  the  cost  therefor.  Said  application  shall  contain  a  pro- 
vision that  the  said  applicant  and  property  owner  agrees  to  pay  said 
assessment  in  10  annual  instalments,  with  interest  at  the  same  rate  on  all 
of  said  assessments  which  have  not  been  paid  as  that  expressed  in  the 
bond  issued  to  pay  for  such  improvement.  Said  application  shall  also 
contain  a  statement  by  lots  or  blocks,  or  other  convenient  description,  of 
the  property  of  the  applicant  assessed  for  such  improvement  or  sewer. 

No  application  as  aforesaid  shall  be  received  and  filed  by  the  auditor, 
clerk  or  other  officer,  if  the  amount  of  such  assessment  with  any  previous 
assessment  for  street  improvement  or  sewers  assessed  against  the  same 
property  and  remaining  unpaid,  shall  equal  or  exceed  the  valuation  of  said 
property,  as  shown  by  the  last  tax  roll  of  the  county  in  which  it  is  situated : 
Provided,  That  the  bonds  herein  authorized  to  be  issued  shall  not  be  issued 
unless  the  total  amount  due  from  all  persons  who  shall  file  applications  for 
permission  to  pay  assessments  in  instalments  as  in  this  chapter  provided 
(after  deducting  all  applications  which  are  by  the  terms  of  this  section 
required  to  be  rejected)  shall  aggregate  the  sum  of  $1000. 

The  majority  of  the  owners  of  the  property  so  assessed  may  select  a 
competent  person  to  inspect  such  improvement  under  the  direction  of  the 
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city  engineer  of  said  city.  If  an  inspector  be  so  selected  by  such  owners 
of  property  so  assessed,  he  shall  be  paid  out  of  the  funds  available  for  such 
street  improvements  or  sewers,  the  sum  of  $3  per  diem  for  time  actually 
engaged  in  such  work  of  inspection.     ['05,  p.  297,  §  1.] 

Hist.     '05,  p.  297,  §  1,  reenacted  R.  C.  §  2361.  municipalities  that  have  been  incorporated  under  the 

Cross    ref.      Express    references    to    this    section:  general    law   of   the   state,    and   is   not   applicable  to 

Collection    of    instalments:      §2365.      Application    to  cities  incorporated  under  special  charter.     Boise  City 

previous  assessments:     §2371.  Nat-   Bk-  v-   Boise   Clty   <1909)    15  L  793'    10°  P-  93- 

General  law:     This  is  a  general  law  applicable  to 

§  2362.  Applications  to  be  kept.  The  auditor,  clerk  or  other  officer 
who  is  charged  with  keeping  the  records  of  such  city,  town  or  village  shall 
keep  all  such  applications  as  are  specified  in  the  preceding  section  in  con- 
venient form  for  examination.  The  applications  received  for  each  street 
improvement  and  each  sewer  shall  be  separate,  and  he  shall  also  enter  in 
a  book  kept  for  that  purpose,  under  separate  heads  for  each  street  im- 
provement and  each  sewer,  the  date  of  filing  of  each  application,  the  name 
of  the  applicant,  a  description  of  the  property  and  the  amount  of  the 
assessment  as  shown  in  the  application.     ['05,  p.  297,  §  2.] 

Hist.     '05,  p.  297,   §  2,  reenacted  R.  C.   §  2362. 

§  2363.  Lien  of  assessments.  After  the  expiration  of  the  time  for 
filing  application  for  the  payment  of  assessments  for  improvement  of 
streets  or  laying  of  sewers  by  instalments,  as  provided  in  section  2361, 
the  auditor,  clerk  or  other  officer  shall  enter  in  a  docket  kept  for  that  pur- 
pose, under  separate  heads  for  each  street  or  sewer  by  name  or  number,  a 
description  of  each  lot  or  parcel  of  land  or  other  property  against  which 
such  assessment  is  made,  or  which  bears  or  is  chargeable  with  the  cost  of 
such  improvement  or  sewer,  with  the  name  of  the  owner  and  the  amount 
of  such  unpaid  assessment.  Such  docket  shall  stand  thereafter  as  a  lien 
docket,  as  for  taxes  assessed  and  levied  in  favor  of  such  city,  and  for  the 
amounts  of  such  unpaid  assessment  therein  docketed,  with  interest  on  said 
unpaid  assessment  at  the  rate  of  not  to  exceed  8  per  cent  per  annum, 
against  each  such  lot  or  parcel  of  land  or  other  property,  until  such  assess- 
ments and  interest  are  paid  in  the  manner  hereinafter  provided;  and  all 
unpaid  assessments  and  interest  shall  be  and  remain  a  lien  on  each  lot  or 
parcel  of  land  or  other  property,  respectively,  in  favor  of  such  city,  town 
or  village,  and  such  lien  shall  have  priority  over  all  other  liens  and  encum- 
brances whatsoever.     ['05,  p.  297,  §  3.] 

Hist.      '05,  p.   297,   §  3,  reenactel  R.  C.   §  2363. 
Cross     ref.       Express    reference    to    this    section : 
Collection  of  assessments:      §2365. 

§  2364.  Issuance,  sale  and  redemption  of  bonds.  When  in  any  city, 
town  or  village  (within  the  terms  of  this  chapter)  such  bond  lien  docket 
shall  be  made  up  as  hereinafter  provided,  as  to  the  assessments  for  the  im- 
provement of  streets  or  the  laying  of  sewers,  such  city,  town  or  village  shall, 
by  ordinance,  authorize  the  issuance  of  its  bonds  in  convenient  denomina- 
tions not  exceeding  $1000  each,  and  in  all  equal  to  the  total  amount  of  un- 
paid assessments,  for  such  street  improvement  and  sewers,  and  for  which 
applications  to  pay  under  the  provisions  of  this  chapter  have  been  filed,  as 
shown  by  said  bond  lien  docket;  and  such  bonds  shall,  by  the  terms  thereof 
mature  in  10  years  from  the  date  thereof,  and  be  payable  m  gold  com  of 
the  United  States  of  America,  and  bear  interest  not  to  exceed  8  per  cent 
per  annum,  payable  semiannually,  said  interest  to  be  evidenced  by  coupons 
attached  to  said  bonds :  Provided,  Said  bonds  shall  mature  serially,  one- 
tenth  thereof  during  each  year,  and  the  right  to  take  up  and  cancel  one- 
tenth  of  said  bonds  upon  the  payment  of  the  face  value  thereof  with  ac- 
crued interest  to  date  of  payment,  at  any  semiannual  date,  at  or  after  one 
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year  from  the  date  of  such  bond  or  bonds,  shall  be,  and  hereby  is,  vested 
in  the  city,  town  or  village  issuing  such  bonds. 

Notice  stating  that  certain  bonds  are  to  be  taken  up  and  cancelled  as 
aforesaid,  and  that  the  interest  thereon  shall  cease  at  the  interest  payment 
period  next  following,  shall  be  published  in  a  newspaper  printed  and  pub- 
lished and  of  general  circulation  in  the  county  where  such  bonds  are  issued, 
not  less  than  twice  during  the  month  preceding  the  semiannual  period: 
Further  provided,  That  if  said  bonds  are  made  payable  at  a  bank  in  a  state 
or  city  without  the  state  of  Idaho,  it  shall  be  the  duty  of  the  city  treasurer 
to  mail  a  marked  copy  of  the  paper  containing  said  notice  forthwith  to  said 
bank ;  and  after  said  semiannual  period,  interest  upon  the  bonds  designated 
in  such  notice  shall  cease. 

Such  bonds  before  issuance  shall  be  signed  by  the  mayor,  president  or 
other  executive  head  of  such  city,  town  or  village,  countersigned  by  its 
auditor,  clerk  or  other  recording  officer,  and  authenticated  by  the  seal  of 
such  city,  town  or  village  attached  thereto,  and  shall  be  registered  con- 
secutively by  number  and  denomination  of  each  in  a  book  to  be  kept  by  the 
auditor,  clerk  or  other  recording  officer  of  such  city,  town  or  village,  to  be 
known  and  designated  as  the  improvement  bond  register.  Each  of  such 
bonds,  whether  issued  for  the  improvement  of  streets  or  the  laying  of 
sewers  shall  have  distinctly  and  plainly  inscribed  or  printed  on  the  face 
thereof  the  registered  number  of  such  bond  and  the  words  "improvement 
bonds/'  with  the  name  of  the  city,  town  or  village  issuing  the  same. 

Such  bonds  shall  be  advertised  for  sale  and  sold  for  the  highest  price 
obtainable,  but  for  not  less  than  par  and  accrued  interest ;  and  the  proceeds 
thereof  shall  be  paid  by  the  purchaser  to  the  treasurer  of  such  city,  town 
or  village  and  the  par  value  thereof  credited  to  the  respective  street  im- 
provement and  sewer  fund  for  which  said  bonds  are  issued;  and  the  ac- 
crued interest  and  premium  accruing  from  the  sale  of  said  bonds  shall  be 
credited  to  the  general  fund  of  said  city,  town  or  village,  the  fund  from 
which  interest  is  paid  on  street  and  sewer  warrants,  or  to  the  improvement 
bond  sinking  fund,  as  the  common  council,  board  of  trustees  or  other  com- 
petent authorities  shall  direct.     ['05,  p.  297,  §  4.] 

Hist.     '05,  p.  297,   §  4,  reenacted  R.  C.  §  2364. 

§  2365.  Collection  of  instalments.  Thereafter  there  shall  be  due  and 
payable  annually,  for  10  consecutive  years,  to  the  treasurer,  city  clerk,  tax 
collector  or  other  proper  officer  of  such  city,  town  or  village,  by  the  owner 
of  each  lot  or  parcel  of  land  assessed  for  the  improvement  of  any  street 
or  the  laying  of  any  sewer  whose  application  to  pay  the  cost  of  such  im- 
provement or  sewer  by  instalments  has  been  filed  as  provided  in  section 
2361, 10  per  cent  of  the  cost  of  such  improvement  or  sewer  assessed  against 
the  property  of  such  owner,  as  appears  by  the  bond  lien  docket  described 
in  section  2363,  with  the  amount  of  one  year's  interest,  at  not  to  exceed  8 
per  cent  per  annum  on  unpaid  assessments  or  instalments.  The  first  pay- 
ment aforesaid  shall  be  due  and  payable  at  the  expiration  of  one  year  from 
the  date  of  said  assessment  in  the  bond  lien  docket,  and  subsequent  pay- 
ments at  the  expiration  of  each  year  thereafter. 

Should  such  owner  or  owners  neglect  or  refuse  to  pay  the  sum  or  sums 
aforesaid  as  the  same  shall  become  due  and  payable,  for  a  period  of  20 
days,  then  the  same  shall  be  collected  in  the  same  manner  and  with  the 
same  penalties  as  delinquent  street  or  sewer  assessments  are  collected  in 
such  city,  town  or  village. 

It  shall  be  the  duty  of  the  auditor,  clerk  or  other  recording  officer 
charged  with  keeping  the  records  of  such  city,  town  or  village,  when  the 
instalments  and  interest  on  any  assessment  in  the  bond  lien  docket  are  due, 
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to  make  the  proper  extensions  of  such  instalments  and  interest  on  said 
bond  lien  docket,  and  to  turn  the  same  over  to  the  tax  collector,  treasurer 
or  other  proper  officer  of  said  city,  town  or  village,  whose  duty  it  shall  be 
to  notify  the  owner  or  owners  of  property  that  the  instalments  aforesaid 
are  due  and  payable,  but  a  failure  of  such  owner  or  owners  to  receive  such 
notice  shall  not  be  taken  or  held  to  prevent  the  collection  of  the  same  as 
herein  provided.  The  treasurer  of  such  city,  town  or  village  shall  issue 
a  receipt  to  the  person  or  persons  paying  said  instalments  and  interest,  and 
shall  file  duplicates  of  said  receipts  with  the  auditor,  clerk  or  other  record- 
ing officer,  and  when  the  treasurer,  clerk,  tax  collector  or  other  proper 
officer  whose  duty  it  is  to  collect  taxes,  returns  said  bond  lien  docket,  said 
auditor,  clerk  or  other  recording  officer  shall  make  the  proper  entries  on 
said  bond  lien  docket,  showing  the  amount  of  each  payment  and  the  date 
thereof : 

Provided,  however,  That  at  any  time  after  the  issuance  of  such  bonds 
any  owner  at  the  time  being  of  any  such  lot  or  parcel  of  land,  or  other 
property  against  which  such  assessment  is  made  and  lien  docketed,  may 
pay  into  the  treasury  of  such  city,  town  or  village  the  whole  amount  of 
such  assessment  and  for  which  such  lien  is  docketed,  together  with  the 
full  amount  of  interest  and  cost  accrued  thereon  to  the  next  semiannual 
interest  date  after  such  payment,  and,  upon  producing  to  the  auditor,  clerk 
or  other  recording  officer  of  such  city,  town  or  village,  the  receipt  of  the 
treasurer  or  other  proper  tax  collector  thereof  (in  which  receipt  shall  be 
not  only  stated  the  amount  of  such  payment,  but  also  a  description  of  the 
lot  or  parcel  of  land  or  other  property  upon  which  such  payment  is  made), 
such  auditor,  clerk  or  other  recording  officer  shall  enter  in  such  lien  docket, 
opposite  the  entry  of  the  lien  therein,  the  fact  of  such  payment  and  the 
date  thereof,  and  that  the  lien  thereof  is  discharged.     ['05,  p.  297,  §  5.] 

Hist.     '05,  p.  297,  §  5,  reenacted  R.  C.  §  2365. 

§  2366.      Accounts   to   be   kept:      Interest   and   sinking   funds.      The 

treasurer  of  any  such  city,  town  or  village  receiving  any  funds  accruing 
by  virtue  of  this  chapter,  shall  keep  such  funds  and  the  account  thereof 
separate  and  apart  from  the  other  funds  of  such  city,  town  or  village.  The 
amount  of  such  funds  paid  on  account  of  instalments,  and  interest  on  un- 
paid instalments,  shall  be  paid  to  the  credit  of  funds  to  be  known  and 
designated  as  improvement  bond  sinking  fund  and  improvement  bond 
interest  fund  respectively.  The  amount  placed  to  the  credit  of  the  im- 
provement bond  sinking  fund  shall,  from  time  to  time,  under  the  direction 
of  the  common  council,  board  of  trustees  or  other  competent  authorities, 
be  deposited  in  such  bank  as  will  pay  the  highest  rate  of  interest,  or  be 
invested  in,  or  used  for  the  purchase  of,  improvement  bonds  of  such  city, 
town  or  village  at  par.  In  the  purchase  of  improvement  bonds  the  accrued 
interest  thereon  shall  be  paid  out  of  the  improvement  bond  interest  fund, 
and  all  interest  received  by  the  treasurer  on  account  of  coupons  due  shall 
be  placed  to  the  credit  of  the  improvement  bond  interest  fund.  Interest 
due  on  improvement  bonds  shall  be  paid  out  of  the  improvement  bond  in- 
terest fund.  All  bonds  purchased  by  a  city,  town  or  village  shall  be  held 
by  the  treasurer  thereof  as  a  sinking  fund,  and  shall  be  disposed  of  by 
direction  of  the  common  council,  board  of  trustees  or  other  competent 
authority,  when  required  for  the  redemption  of  bonds  previously  issued  as 
they  shall  become  due  and  payable.     ['05,  p.  297,  §  6.] 

Hist.     '05,  p.  297,   §  6,  reenacted  R.  C.   §  2366. 

§2367.  Same:  Entries  of  payments.  Entries  of  payments  of  in- 
stalments, interest  and  cost  made  under  the  provisions  of  this  chapter  shall 
be  made  in  the  lien  docket  aforesaid  as  the  same  shall  be  received,  with 

1051 


C.  161  §  2368  MUNICIPAL  CORPORATIONS 

the  date  thereof,  and  such  payments  made  and  entered  in  said  lien  docket 
shall  be  and  operate  as  a  discharge  of  such  lien  to  the  amount  of  such  pay- 
ment, and  from  the  date  thereof.     ['05,  p.  297,  §  7.] 

Hist.     '05,  p.  297,   §  7,  reenacted  R.  C.   §  2367. 

§  2368.      Obligations  no   part   of   limited    indebtedness.      No    obliga-  § 

tion  incurred  by  any  city,  town  or  village  in  this  state  by  virtue  of  this 
chapter  shall  be  deemed  or  taken  to  be  within  or  any  part  of  the  limitations 
by  law  as  to  indebtedness  by  such  city,  town  or  village.     ['05,  p.  297,  §  8.] 

Hist.     '05,  p.  297,   §  8,  reenacted  R.  C.   §  2368. 

§  2369.  Bonds  to  be  redeemed  serially.  Bonds  issued  under  the 
provisions  of  this  chapter  shall  be  redeemed  serially,  beginning  with  the 
number  one,  and  the  notice  provided  for  in  section  2364  shall  give  therein 
the  numbers  of  the  bonds  which  will  be  redeemed,  and  the  time  and  place 
at  which  such  redemption  will  be  made;  and  after  such  time  so  fixed  for 
redemption  no  interest  shall  accrue  or  become  payable  on  such  bonds  so 
notified  for  redemption.     ['05,  p.  297,  §  9.] 

Hist.     '05,  p.  297,   §  9,  reenacted  R.  C.  §  2369. 

§  2370.  Other  laws  unaffected.  Nothing  in  this  chapter  shall  be 
construed  as  repealing  or  modifying  any  existing  laws  prescribing  the 
method  by  means  of  which  cities,  towns  or  villages  (having  more  than  1000 
inhabitants  as  defined  by  this  chapter)  whether  organized  under  special 
charters,  local  laws  or  general  incorporating  acts,  may  make  improvements 
and  lay  sewers,  but  this  chapter  shall  be  construed  as  additional  and  con- 
firmed authority  to  municipal  corporations  organized  under  general  laws. 

Hist.      '05,    p.    297,    §  10,    reenacted    R.    C.    §  2370  :  far   as   this   section    attempted   to   provide   additional  4 
"to  municipal   corporations  organized  under  general  and  confirmed  authority  to  cities  under  special  char- 
laws"  added  on  authority  of  Boise  City  Nat.   Bk.  v.  ters,   it  is  void.      Boise  City  Nat.   Bk.  v.    Boise  City 
Boise  City   (1908)    15  I.  792,   100  P.  93.  (1908)    15  I.  792,   100  P.  93. 

No  application  to  cities  under  special  charter:     So 

§  2371.  Application  to  previous  assessments.  Any  city,  town  or 
village  within  the  classes  described  in  this  chapter  which  may  have  here- 
tofore levied  special  assessments  for  the  purpose  of  street  improvements 
or  for  the  laying  of  sewers,  if  such  assessment  be  not  delinquent  and  re- 
main unpaid  when  this  chapter  shall  become  a  law,  may  take  advantage 
of  the  provisions  of  this  chapter  by  giving  notice  in  the  manner  by  its 
charter  provided  for  making  special  assessments,  and  said  notice  shall  be 
in  substantial  compliance  with  the  provision  of  section  2361.  ['05,  p.  297, 
§  11.] 

Hist.     '05,  p.   297,   §  11,  reenacted  R.   C   §  2371. 

CHAPTER  162. 
COMMISSION  FORM  OF  GOVERNMENT. 

Constitutionality:  This  law,  popularly  known  as  the  Black  law,  was  held  to  be  constitutional 
(Sullivan,  J.  dissenting).  Kessler  v.  Fritchman  (1911)  21  I.  30,  119  P.  692;  Swain  v.  Fritchman 
(1912)   21  I.  783,   125  P.   319. 

Character  of  law:  This  law  when  considered  as  a  whole  indicates  that  the  legislature  in 
enacting  the  same  intended  to  provide  a  system  complete  within  itself.  Where  it  provides  a 
method  or  means  of  doing  an  act  it  is  intended  to  be  exclusive  of  any  remedy  enacted  prior  to 
its  enactment.     Hodges  v.  Tucker  (1914)   25  I.  563,   138  P.   1139. 

ARTICLE   1. 
ORGANIZATION. 

162:1.  To  what  cities  applicable.  Any  city  within  the  state  of  Idaho 
organized  under  the  general  laws  of  the  state,  or  under  special  charter,  or 
under  a  general  incorporating  act,  now  or  hereafter  having,  as  shown  by 
the  last  preceding  state  or  national  census,  a  population  of  2500  persons, 
or  over  that  number,  may  become  organized  as  a  city  under  the  provisions 
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of  this  chapter  by  proceedings  as  hereinafter  provided.     ['11,  c.  82    5  1 
T>.  281.] 

(Sullivan,  J.   dissents)    Kessler  v.  Fritchman    (1911) 
21  I.  30,   119  P.  692. 


Hist.     '11,   c.   82,   §  1,   p.   281. 

Cited:  Hodges  v.  Tucker  (1914)  25  I.  563,  138 
P.   1139. 

Constitutionality:  This  act  is  not  special  or  class 
legislation  and  is  not  in  violation  of  Const.  Ill,  19, 
but  by  its  provisions  classifies  the  cities  of  the  state 
fvs  clearly  authorized  under  the  provisions  of  Const. 
XII,  1.  (Sullivan,  J.  dissents)  Kessler  v.  Fritch- 
man   (1911)    21  I.   30,   119  P.  692. 

Classification:  By  this  section  the  legislature  in- 
tended to  provide  a  system  of  government  which 
might  be  adopted  for  every  municipality,  whether 
it  had  been  organized  as  a  city  or  village,  and  fixed 
such  classification  according  to  population  as  pro- 
vided  by    the    constitution,    at    the    number   of    2500. 


Application  to  villages:  A  village  organized  un- 
der the  general  laws  of  the  state  is  not  required  to 
pass  through  the  process  of  becoming  a  city  of  the 
second  class  under  the  general  laws  of  the  state 
before  it  can  petition  for  an  election  to  form  an 
organization  under  this  act.  (Opinion  of  Stewart, 
C.  J.  Ailshie,  J.  reserves  opinion.  Sullivan,  J. 
dissents.)  Kessler  v.  Fritchman  (1911)  21  I.  30, 
119  P.   692. 

Application  to  special  charter  city:  The  law  ap- 
plies to  a  special  charter  city.     Kessler  v.  Fritchman 

(1911)  21    I.    30,    119    P.    692;    Swain   v.    Fritchman 

(1912)  21  I.   783,  125  P.  319. 


162:2.  Petition  for  organization.  Upon  petition  of  electors  equal  in 
number  to  25  per  centum  of  the  votes  cast  for  all  candidates  for  mayor  at 
the  last  preceding  general  city  election  of  any  such  city,  the  mayor  shall, 
by  proclamation,  issued  within  10  days  after  filing  of  such  petitions,  sub- 
mit the  question  of  organizing  as  a  city  under  this  chapter  at  a  special 
election  to  be  held  at  a  time  specified  therein,  and  within  60  days  after  said 
petition  is  filed.  If  said  plan  is  not  adopted  at  the  special  election  so  called, 
the  question  of  adopting  said  plan  shall  not  be  resubmitted  to  the  voters 
of  said  city  for  adoption  within  two  years  thereafter,  and  then  the  question 
to  adopt  may  be  resubmitted  upon  the  presentation  of  a  new  petition  signed 
by  the  electors  of  such  city  equal  in  number  to  25  per  centum  of  the  votes 
cast  for  all  candidates  for  mayor  at  the  last  preceding  general  city  election. 
['11,  c.  82,  part  of  §  2,  p.  281.] 

Hist.      '11,   c.   82,  part  of  §  2,  p.   281.  (Sullivan,  J.  dissents.)     Kessler  v.  Fritchman   (1911) 

Election  authorized:     The  election  herein  provided        ^1   I.   30,    119  P.  692. 
is     not     in     violation     of     constitutional     provisions. 

162:3.  Election  to  submit  proposition  of  organization.  At  such  elec- 
tion the  proposition  to  be  submitted  to  the  electors  shall  be  "Shall  the 
proposition  to  organize  the  city  of  (name  of  city)  under  the  laws  of 
the  eleventh  session  of  the  legislature  of  Idaho,  approved  March  13,  1911, 
recorded  at  page  282  of  the  session  laws  of  said  eleventh  session,  be 
adopted?"  and  an  election  thereupon  shall  be  conducted,  the  vote  canvassed 
and  the  result  declared  in  the  same  manner  as  provided  by  law  in  respect 
to  other  city  elections.  Immediately  after  such  proposition  is  adopted, 
the  mayor  shall  transmit  to  the  governor,  the  secretary  of  state  and  to  the 
county  auditor  of  the  county  in  which  such  city  is  located  each  a  certificate, 
stating  that  such  proposition  was  adopted,  and  giving  the  date  of  the  elec- 
tion at  which  it  was  adopted.     ['11,  c.  82,  parts  of  §  2,  p.  282.] 

Hist.      '11,  c.  82,  parts  of  §  2,  p.   282. 

162:4.  First  election  of  officers.  If  the  majority  of  the  votes  cast 
shall  be  in  favor  thereof  the  city  shall  thereupon  proceed  to  the  election  of 
five  councilmen,  one  of  whom  shall  be  known,  designated  and  elected  as  the 
mayor,  as  hereinafter  provided. 

At  the  regular  city  election  after  the  adoption  of  such  proposition  there 
shall  be  elected  five  councilmen,  one  of  whom  shall  be  known,  designated 
and  elected  as  mayor,  which  five  persons  shall  be  known  as  the  council. 

In  the  event,  however,  that  the  next  regular  city  election  does  not  occur 
within  one  year  after  such  special  election  on  said  question,  the  mayor,  in 
case  said  proposition  carries,  shall,  within  10  days  after  said  election,  by 
proclamation,  call  a  special  election  for  the  election  of  five  city  council- 
men,  one  of  whom  shall  be  designated  and  elected  as  mayor,  for  such  city, 
60  days'  notice  thereof,  by  publication  in  the  official  newspaper  of  such 
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city  being  given  in  such  call ;  such  election  in  either  case  to  be  conducted 
as  herein  provided.     ['11,  c.  82,  parts  of  §§  2,  2a,  pp.  282-3.] 

Hist.     '11,  c.  82,  parts  of  §§2,  2a,  pp.  282-3. 

162:5.  Registration  of  electors  for  first  elections.  For  the  purpose 
of  the  election  for  the  adoption  or  rejection  of  the  proposition  to  become 
organized  as  a  city  under  this  chapter,  and  for  the  election  provided  herein 
to  be  called  by  the  mayor's  proclamation,  for  the  purpose  of  electing  the 
first  council,  in  case  the  proposition  carries,  it  shall  not  be  necessary  for 
any  qualified  elector  of  such  city,  who  was  duly  registered  for  the  last 
preceding  general  municipal  election  held  therein,  to  register  for  either 
of  said  above  named  elections ;  the  registration  books,  lists,  oaths  and  all 
other  registration  supplies  used  for  such  last  preceding  general  municipal 
election  shall  be  used  for  both  said  elections;  the  same  registrars  who 
acted  at  the  last  preceding  general  election  shall  act,  but  in  case  of  vacancy 
from  any  cause  in  the  office  of  any  registrar,  the  council  shall  fill  such 
vacancies:  Provided,  Any  qualified  elector  who  was  not  registered  for 
said  last  preceding  general  municipal  election  may  register  for  said  elec- 
tions above  named  by  applying  to  the  registrar  of  his  ward  or  precinct 
within  the  time  the  registration  books  are  open  for  that  purpose.  ['11, 
c.  82,  part  of  §  2b,  p.  283.] 

Hist.     '11,  c.  82,  part  of  §  2b,  p.  283. 

162:6.  Election  officers  for  first  elections.  The  council  shall,  prior 
to  the  said  election  at  which  the  proposition  to  become  organized  under 
this  chapter  is  submitted  to  be  voted  upon,  appoint  all  election  officers 
provided  for  by  the  general  election  laws  pertaining  to  such  cities,  and 
said  election  officers  shall  act  at  the  said  election  held  to  elect  the  first 
council,  if  a  special  election  is  called  for  that  purpose :  Provided,  That  the 
council  may  fill  any  vacancies  that  may  occur  in  any  of  said  offices :  Pro- 
vided further,  That,  if,  from  any  cause,  any  of  the  election  officers  in  any 
ward  or  precinct  should  fail  to  be  present  at  the  polling  place  at  the  time 
of  opening  of  the  polls,  then  such  vacancy  mav  be  filled  by  the  electors 
present.     ['11,  c.  82,  part  of  §  2b,  p.  284.] 

Hist.     '11,  c.  82,  part  of  §  2b,  p.  284. 

162:7.  General  laws  applicable.  All  general  laws  of  the  state  of 
Idaho  governing  or  pertaining  to  such  cities  and  not  inconsistent  with  the 
provisions  of  this  chapter  shall  apply  to  and  govern  cities  organized  under 
this  chapter :  Provided,  That  no  provisions  of  any  special  charter  or  other 
special  act  or  law  which  any  such  city  may  be  operating  under  at  the  time 
of  its  becoming  organized  under  this  chapter,  shall  thereafter  be  applicable 
to  such  city  while  it  is  operating  under  the  provisions  of  this  chapter. 
['11,  c.  82,  part  of  §  3,  p.  284.] 

Hist.     '11,  c.  82,  part  of  §  3,  p.  284.  would  legally  belong   under  the  general   laws  of  the 

Cross  ref.     A  general  law  relating  to  cities  of  the  state.      (Sullivan,    J.    dissents)    Swain   v.    Fritchman 

first  class  was  passed  subsequent  to  this  law:  c.  148.  (1912)  21  I.  783,  125  P.  319. 

Act  general  not  special:     That  this  act  is  general  Special  charter  cities:  Under  the  provisions  of  this 

and  not   special  and  applies  to  all  cities  within   the  section   a  special  charter  city  which  has  decided  by 

state    having   a   population   of    2500   or   more,    either  popular   vote,   in   accordance  with   the   provisions   of 

organi/.pd  under  the  general  laws  or  a  special  char-  this   act,   to   adopt  the   commission   form  of   govem- 

ter,   appears  by  the  provisions  made  in  this  section.  ment,    is  thereafter   subject  to   and   governed  by   all 

(Sullivan,   J.   dissents)    Kessler  v.   Fritchman    (1911)  the  general   laws  of  the  state  governing  or  pertain- 

21   I.  30,   119  P.  692.  *nE  to   cities  of  the  second  class  which   are  not  in- 

'"-iM<-k  .:,:„..!  .„».«* i       m.             j     .<       u     -j.-     >.  consistent    with    the    provisions    of    the    commission 

as   us<H    in    thi,       S\l             The  ™rds,    such  cities  government  act.      Swain   v.   Fritchman    (1912)    21    I. 

as   used  in   this   section   mean   cities  of   the  class  to  7oo     ,2t;   p     oiq 
which  the  one  adopting  the  new  form  of  government 

162:8.  Prior  ordinances  continued  in  force.  All  by-laws,  ordinances 
and  resolutions  lawfully  passed  and  in  force  in  any  such  city  under  its 
former  organization  shall  remain  in  full  force  until  altered  or  repealed  by 
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the  council  elected  under  the  provisions  of  this  chapter.     ['11,  c.  82,  part 
of  §  3,  p.  284.] 

Hist.      '11,  c.   82,   part  of   §  3,  p.   284. 

Cited:       Kessler    v.    Fritchman     (1911)     21    I.    30, 
119    P.    692. 

162:9.  Successor  to  previous  corporation.  The  territorial  limits  of 
such  city  shall  remain  the  same  as  under  its  former  organization,  but  such 
territorial  limits  may  be  extended  or  changed  as  provided  by  law,  and  all 
rights  and  property  of  every  description  which  are  vested  in  any  such  city 
under  its  former  organization  shall  vest  in  the  same  under  the  organiza- 
tion, herein  contemplated,  and  no  right  or  liability,  either  in  favor  of  or 
against  it,  existing  at  the  time,  and  no  suit  or  prosecution  of  any  kind 
shall  be  affected  by  such  change,  and  such  city  shall  be  the  successor  of 
the  former  organization  and  shall  have  perpetual  succession ;  it  shall  have 
and  exercise  all  powers,  functions,  rights  and  privileges,  now  or  hereafter 
given  or  granted  it,  and  shall  be  subject  to  all  the  duties,  obligations, 
liabilities  and  limitations  now  or  hereafter  imposed  upon  such  municipal 
corporations  by  the  constitution  and  laws  of  the  state  of  Idaho,  and  shall 
have  and  exercise  all  other  powers,  functions,  rights  and  privileges  usually 
exercised  by,  or  which  are  incidental  to,  or  inhere  in,  such  municipal  in- 
corporations of  like  character  and  degree.     ['11,  c.  82,  part  of  §  3,  p.  284.] 

Hist.      '11,  c.   82,   part  of  §  3,  p.   284.  had  for  the  collection  of  their  bonds.     The  commis- 

Cited:       Kessler    v.    Fritchman     (1911)     21    I.     30,  sjon    government    law   was   never  intended   to   alter. 

1 1 q  p    c.qo  change    or    impair   those    obligations.       (Sullivan,    J. 

„',,',,  „    ,  A.         ,  dissents)    Swain  v.  Fritchman    (1912)    21   I.   783,   125 

Bonded    indebtedness:      Under    this    section    bond-  p     3^9 

holders  of   a   city   which   has    adopted   the    law   have 
the  same  rights  and  remedies  that  they  have  always 

ARTICLE  2. 
ELECTIONS. 

162:10.  Regular  and  special  municipal  elections.  A  general  mu- 
nicipal election  shall  be  held  in  such  city  organized  under  this  chapter  on 
the  first  Tuesday  in  April,  1913,  and  on  the  first  Tuesday  in  April  in  every 
second  year  thereafter,  and  shall  be  known  as  a  general  municipal  election. 
A  second  election  shall  be  held,  when  necessary,  as  provided  in  section  33 
of  this  chapter,  on  the  third  Tuesday  after  said  general  municipal  election, 
and  shall  be  known  as  the  second  general  municipal  election. 

All  other  municipal  elections  that  may  be  held  by  authority  of  this 
chapter,  or  of  general  law,  shall  be  known  as  special  municipal  elections. 

Hist.     '11,  c.  82,  §  4,  p.  285.     First  sentence,  repe- 
titious  of   portion   of    162 :4,    omitted. 

Nominations. 
162:11.      Mode  of  election  herein  prescribed  exclusive.      The  mode 
of  nomination  and  election  of  all  elective  officers  of  the  city  to  be  voted  for 
at  any  municipal  election  shall  be  as  prescribed  in  this  article,  and  not 
otherwise. 

Hist.  '11,  c.  82,  §  4a,  p.  285  ;  "as  follows"  changed 
to    "as   prescribed   in   this   article." 

162:12.  Nomination  by  petition.  The  name  of  a  candidate  shall  be 
printed  upon  the  ballot  when  a  petition  for  nomination  shall  have  been 
filed  in  his  behalf,  in  the  manner  and  form  and  under  the  conditions  here- 
inafter set  forth.     ['11,  c.  82,  §  4b,  p.  285.] 

Hist.     '11,  c.  82,  §  4b,  p.  285.  . 

162:13.  Form  of  petition  of  nomination.  The  petition  of  nomina- 
tion shall  consist  of  not  less  than  25  individuals'  certificates,  which  shall 
read  substantially  as  follows: 
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Petition  of  Nomination — Individual  Certificate. 

State  of  Idaho,  ) 

County  of — - — ..  \  ss. 

City  of.. .--  ) 

Precinct  or  Ward  No 

I,  the  undersigned,  certify  that  I  do  hereby  join  in  a  petition 

for  the  nomination  of ,  whose  residence  is  at 

No street,  (city) ,  for  the 

office  of ,  to  be  voted  for  at  the  municipal 

election  to  be  held  in  the  city  of on  the.. 

day  of.... ,  19 ..,  and  I  further  certify  that  I  am 

a  qualified  elector  and  am  not  at  this  time  the  signer  of  any  other 
petition  nominating  any  other  candidate  for  the  above-named 
office,  or  in  case  there  are  several  places  to  be  filled  in  the  above- 
named  office,  that  I  have  not  signed  more  petitions  than  there  are 
places  to  be  filled  in  the  above-named  office ;  that  my  residence  is 

at  No street, (city) ,  and 

that  my  occupation  is 

(Signed) 

State  of  Idaho,  ) 

County  of >•  ss. 

City  of \ 

,  being  first  duly  sworn,  deposes  and  says 

that  he  is  the  person  who  signed  the  foregoing  certificate  and 
that  the  statements  therein  are  true  and  correct. 

(Signed) 

Subscribed  and  sworn  to  before  me  this dav  of , 

19 

Notary  Public. 

The  petition  of  nomination  of  which  this  certificate  forms  a 

part,  if  found  insufficient,  shall  be  returned  to , 

at street,  (city) ,  Idaho. 

['11,  c.  82,  §  4c,  p.  285.] 

Hist.     *11,  c.  82,   §  4c,  p.  285. 

162:14.  Clerk  to  furnish  printed  blanks.  It  shall  be  the  duty  of  the 
city  clerk  to  furnish,  upon  application,  a  reasonable  number  of  regular 
printed  forms  of  individual  certificates  of  the  above  character,  also  to  fur- 
nish forms  of  acceptance  or  rejection  of  nomination  to  any  person  or  per- 
sons applying  therefor.     ['11,  c.  82,  §  4d,  p.  286.] 

Hist.     '11,  c.  82,  §  4d,  p.  286. 

162:15.  Regulations  concerning  filling  and  signing  certificates.  Each 
certificate  must  be  a  separate  paper.  All  certificates  must  be  of  a  uniform 
size,  the  size  to  be  determined  by  the  city  clerk.  Each  certificate  must 
contain  the  name  of  one  signer  thereto  and  no  more.  Each  signer  must 
be  a  qualified  elector,  must  not  at  the  time  of  signing  the  certificate  have 
his  name  signed  to  any  other  certificate  for  any  other  candidate  for  the 
same  office,  nor,  in  case  there  are  several  places  to  be  filled  in  the  same 
office,  signed  to  more  certificates  for  candidates  for  that  office  than  there 
are  placed  to  be  filled  in  such  office.  In  case  an  elector  has  signed  two  or 
more  conflicting  certificates,  all  his  certificates  shall  be  rejected.  Each 
signer  must  verify  his  certificate  and  make  oath  that  the  same  is  true 
before  a  notary  public,  as  provided  for  in  this  section.     Each  certificate 
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shall  further  contain  the  name  and  address  of  the  person  to  whom  the 
petition  is  to  be  returned  in  case  said  petition  is  found  insufficient.     ['11 
c.  82,  §  4e,  p.  286.] 

Hist.      '11,   c.  82,    §  4e,  p.   286. 

162:16.  Time  for  filing  nominations.  The  petition  of  nomination, 
consisting  of  not  less  than  25  such  individual  certificates  for  any  one  can- 
didate may  be  presented  to  the  city  clerk  not  earlier  than  45  days,  nor  later 
than  30  days,  before  the  said  first  election.  The  clerk  shall  indorse  thereon 
the  date  upon  which  the  petition  was  presented  to  him. 

Hist.     '11,   c.  82,   §  4ff  p.  286  ;   "nominations"   sin- 
gularized. 

162:17.  Correction  of  petition.  When  the  petition  of  nomination  is 
presented  for  filing  to  the  city  clerk  he  shall  forthwith  examine  the  same 
and  ascertain  whether  it  conforms  to  the  provisions  of  this  article.  If  found 
not  to  conform  thereto,  he  shall  then  and  there,  in  writing,  designate  on 
said  petition  the  defect  or  omission  or  reason  why  such  petition  can  not 
be  filed,  and  shall  return  the  petition  to  the  person  named  as  the  person 
to  whom  the  same  may  be  returned  in  accordance  with  this  article.  The 
petition  may  then  be  amended  and  again  presented  to  the  clerk  if  within 
the  time  allowed  for  filing  such  petition,  as  in  the  first  instance.  The  clerk 
shall  forthwith  proceed  to  examine  the  amended  petition  as  hereinbefore 
provided  for  the  original  petition.  The  petition  may  be  amended  any 
number  of  times,  provided  that  the  last  amended  petition  is  on  file  within 
the  time  before  the  election  herein  prescribed  for  the  filing  of  original  pe- 
titions. If  necessary,  the  council  shall  provide  extra  help  to  enable  the 
city  clerk  to  perform  satisfactorily,  and  in  due  time  and  promptly,  the 
duties  imposed  by  this  section.     ['11,  c.  82,  §  4g,  p.  286.] 

Hist.     '11,  c.  82,  §  4g,  p,  286. 

162:18.  Revocation  of  certificate.  Any  signer  to  the  petition  of 
nomination  and  certificate  may  withdraw  his  name  from  the  same  by 
filing  with  the  city  clerk  a  verified  revocation  of  his  signature  before  the 
filing  of  the  petition  with  the  clerk,  and  not  otherwise.  He  shall  then  be 
at  liberty  to  sign  a  petition  for  another  candidate  for  the  same  office. 
['11,  c.  82,  §  4h,  p.  287.] 

Hist.     '11,  c.   82,   §  4h,  p.  287. 

162:19.  Withdrawal  by  nominee.  Any  person  whose  name  has  been 
presented  under  this  article  as  a  candidate  may,  not  later  than  30  days 
before  the  date  of  election,  cause  his  name  to  be  withdrawn  from  nomina- 
tion by  filing  with  the  city  clerk  a  request  therefor  in  writing,  and  no  name 
so  withdrawn  shall  be  printed  upon  the  ballot.  If,  upon  such  withdrawal, 
the  number  of  candidates  remaining  does  not  exceed  the  number  so  to  be 
elected,  then  other  nominations  may  be  made  by  filing  petitions  therefor 
not  later  than  20  days  prior  to  such  election.     ['11,  c.  82,  §  4i,  p.  287.] 

Hist.     '11,  c.  82,   §  4i,  p.  287. 

162:20.  Filing  of  petition  by  clerk.  If  either  the  original  or  the 
amended  petition  of  nomination  be  found  sufficiently  signed,  as  herein- 
before provided,  the  clerk  shall  file  the  same  25  days  before  the  date  of 
election.  When  a  petition  of  nomination  shall  have  been  filed  by  the  clerk, 
it  shall  not  be  withdrawn  nor  added  to,  and  no  certificate  shall  be  revoked 
thereafter.     ['11,  c.  82,  §  4j,  p.  287.] 

Hist.      '11,   c.   82,   §  4j,   p.    287. 

162:21.  Preservation  of  petitions.  The  city  clerk  shall  preserve  in 
his  office  for  a  period  of  two  years  all  petitions  of  nomination  and  all  cer- 
tificates belonging  thereto  filed  under  this  article.     ['11,  c.  82,  §  4k,  p.  287.] 

Hist.     '11,  c.  82,   §  4k,  p.  287. 

1057 
Pol -34 


162  :22  MUNICIPAL  CORPORATIONS 

162:22.  Acceptance  of  nomination:  Form.  Any  person  nominated 
under  this  chapter  shall  file  his  acceptance  with  the  clerk  not  later  than 
25  days  before  the  day  of  election ;  and  in  the  absence  of  such  acceptance, 
the  name  of  the  candidate  shall  not  appear  on  the  ballot.  Such  acceptance 
shall  be  substantially  in  the  following  form : 

State  of  Idaho,  ) 

County  of [•  ss. 

City  of \ 

I,  ..,  having  heretofore  been  nominated  for 

the  office  of ,  of  the  city  of... , 

do  hereby  accept  said  nomination.  I  hereby  declare  that  I  am  not 
a  candidate  as  the  nominee  or  representative  of,  or  because  of  any 
promised  support  from,  any  political  party,  or  any  committee  or 
convention  representing  or  acting  for  any  political  party  or  or- 
ganization. 

(Signed)... 

(Candidate.) 

Subscribed  and  sworn  to  before  me  this day  of ...., 

A.  D.  19 

Notary  Public. 

Hist.     '11,  c.  82,  §  4  1,  p.  287;  "in  and  for 

county''    omitted    after    "notary    public"    to    conform 
to  §  231. 

162:23.  Certification  and  publication  of  nomination.  Immediately 
after  such  petitions  are  filed  the  clerk  shall  enter  the  names  of  the  can- 
didates in  a  list,  with  the  offices  to  be  filled,  and  shall,  not  later  than  20 
days  before  the  said  first  election,  certify  such  list  as  being  the  list  of  can-  I 
didates  nominated  as  required  by  this  chapter,  and  the  city  council  shall 
cause  said  certified  list  of  names  and  the  offices  to  be  filled  to  be  published 
in  the  proclamation  calling  for  the  election,  the  first  publication  of  the 
proclamation  which  includes  the  said  list  to  be  at  least  10  days  before  the 
said  first  election  in  not  more  than  two  daily  papers  of  general  circulation 
published  in  such  city,  and  if  no  daily  papers  are  published  in  the  city, 
then  in  some  other  newspaper  published  in  the  city.  Said  proclamation 
shall  conform  in  all  respects  to  the  general  state  law  governing  the  con- 
duct of  municipal  elections  now  or  hereinafter  in  force  except  as  above 
required.     ['11,  c.  82,  §  4m,  p.  288.] 

Hist.      '11,  c.   82,   §  4m,  p.   288. 

Form  of  Ballot. 

162:24.  Preparation  of  ballots:  Instructions  to  voters.  The  city 
clerk  shall  cause  the  ballots  to  be  printed  and  bound  and  numbered  as  pro- 
vided for  by  general  law,  except  as  otherwise  required  in  this  chapter.  The 
ballots  shall  be  uniform  in  size ;  no  exact  size  is  prescribed  for  the  ballots, 
but  they  shall  be  of  sufficient  size  to  contain  the  list  of  names  and  the 
respective  offices  as  published  in  the  proclamation,  and  shall  have  printed 
thereon  substantially  the  following : 

Official  Ballot. 

General  (or  Special)  Municipal  Election,  City  of 

(Inserting  date  thereof.) 
Instructions  to  voters:    To  vote,  stamp  or  write  a  cross  (X) 
in  the  square  opposite  the  name  of  the  candidate  for  whom  you 
desire  to  vote.    To  vote  on  any  ordinance  or  other  question  sub- 
mitted place  a  cross  (X)  in  the  square  to  the  right  of  such  ordi- 
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nance,  or  other  question,  in  the  one  marked  (yes)  or  (no)  ac- 
cording to  the  way  you  desire  to  vote  on  it.  All  marks  otherwise 
made  are  forbidden.  All  distinguishing  marks  are  forbidden  and 
make  the  ballot  void.  If  you,  by  mistake  or  accident,  mark,  tear 
or  deface  or  otherwise  mutilate  this  ballot,  return  to  the  election 
judges  and  obtain  another  ballot. 
[Mi,  c.  82,  §  4n,  p.  288.] 

Hist.      '11,  c.  82,   §  4n,  p.   288. 

162:25.  Same:  Arrangement  of  names  of  candidates.  All  ballots 
shall  be  precisely  of  the  same  size,  quality,  tint  of  paper,  kind  of  type  and 
color  of  ink,  so  that  without  the  number  it  would  be  impossible  to  distin- 
guish one  ballot  from  another;  and  the  names  of  all  candidates  printed 
upon  the  ballot  shall  be  in  type  of  the  same  size  and  style.  The  form  shall 
be  set  up  with  the  names  of  candidates  in  the  order  in  which  they  appear 
upon  the  form  of  official  ballot  prepared  by  the  city  clerk ;  in  printing  each 
set  of  official  ballots  for  the  various  election  precincts  or  wards,  the  posi- 
tion of  the  names  shall  be  changed  in  each  office  division  as  many  times  as 
there  are  candidates  in  the  office  division  or  group  in  which  there  are  the 
most  names;  as  nearly  as  possible,  an  equal  number  of  ballots  shall  be 
printed  after  each  change.  In  making  the  changes  of  position,  the  printer 
shall  take  the  line  of  type  at  the  top  of  each  office  division  and  place  it  at 
the  bottom  of  that  division,  shoving  up  the  column  so  that  the  name  that 
was  second  before  shall  be  first  after  the  change.  After  the  ballots  are 
printed,  before  being  cut,  they  shall  be  kept  in  separate  piles  for  each 
change  of  position  and  shall  then  be  piled,  taking  one  from  each  pile  and 
placing  it  upon  the  pile  to  be  cut,  the  intention  being  that  every  other  ballot 
in  the  pile  of  printed  sheets  shall  have  the  names  in  different  position. 
After  the  piles  are  made  in  this  manner,  they  shall  be  cut  and  placed  in 
blocks  of  100  ballots  in  each  block,  every  other  ballot  in  such  blocks  to 
have  the  names  in  different  position,  as  nearly  as  practicable.  Nothing 
shall  be  placed  on  any  ballot  which  shall  be  indicative  of  the  source  of  the 
candidacy  or  of  the  support  of  any  candidate  or  of  the  principles  or  plat- 
form of  any  candidate,  and  no  emblem  of  any  kind  indicative  of  any  party 
organization  shall  be  placed  upon  any  such  ballot. 

The  name  of  no  candidate  who  has  been  duly  and  regularly  nominated 
and  has  not  withdrawn  his  name  as  hereinafter  provided  shall  be  omitted 
from  the  ballot,  and  all  names  shall  be  on  one  form  of  ballot.  [Ml,  c.  82, 
first  part  of  §  4o,  p.  289,  and  §  4q,  p.  290.] 

Hist.      '11,    c.    82,    first    part   of    §  4o,    p.    289,    and 
$  4q,   p.  290. 

162:26.  Same:  Submission  of  miscellaneous  questions.  In  addi- 
tion thereto,  the  ballot  shall,  in  the  discretion  of  the  city  clerk,  be  of  suf- 
ficient size  to  permit  a  column  on  the  right  hand  side  of  the  ballot  on  which 
all  other  questions,  ordinances  and  measures  to  be  voted  upon  at  the  mu- 
nicipal elections,  as  provided  for  under  this  chapter,  may  be  placed.  The 
size  of  the  ballot  and  the  space  to  be  left  for  such  column  shall  be  deter- 
mined by  the  city  clerk  after  ascertaining  the  number  of  other  questions 
to  be  voted  upon  at  any  municipal  election:  Provided,  however,  That  if, 
in  the  opinion  of  the  city  clerk,  the  placing  of  such  other  questions,  ordi- 
nances and  measures,  as  are  to  be  submitted,  on  the  same  ballot  with  the 
names  of  the  candidates  to  be  voted  for  for  the  various  offices,  would  make 
such  ballot  cumbersome,  or,  in  his  opinion,  too  large,  then  such  clerk  shall 
have  printed  separate  ballots  for  such  other  questions,  ordinances  and 
measures,  which  ballots  shall  be  uniform  in  size  and  color  and  of  sufficient 
size  to  contain  all  such  questions,  ordinances  and  measures  submitted  at 
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the  same  election :  Provided  further,  That,  if  any  of  the  questions,  ordi- 
nances or  measures  are  printed  on  separate  ballots,  then  all  must  be  printed 
on  such  separate  ballot  and  all  on  one  form  of  ballot,  which  separate  ballot 
shall,  when  used,  be  of  a  different  tint  from  the  ballots  which  contain  the 
names  of  the  candidates  to  be  elected :  Provided  further,  That  any  proper 
ordinance  or  question  which  was  not  printed  on  the  ballots,  used  at  said 
first  election,  and  which,  complying  with  the  provisions  of  this  chapter, 
may  properly  be  submitted  at  the  time  of  said  second  election  provided 
for  herein,  may  be  submitted  and  voted  upon  at  the  second  election :  And, 
Provided  further,  That  no  such  second  election  shall  be  held  for  the  sole 
and  only  purpose  of  voting  on  proposed  ordinances,  or  other  questions,  and 
in  cases  where  no  second  election  is  required  to  be  held  for  the  purpose 
of  electing  officers,  the  proposed  ordinances  and  other  questions  must  be 
submitted  at  an  election  called  for  that  purpose  in  the  manner  as  provided 
in  this  chapter.     ['11,  c.  82,  part  of  §  4o,  p.  289.] 

Hist.     '11,  c.  82,  part  of  §  4o,  p.  289. 

162:27.  Ballots  for  second  election.  All  ballots  used  for  second 
election,  when  such  second  election,  according  to  the  provisions  of  this 
chapter,  is  necessary,  shall  fully  comply  with  the  requirements  of  the 
ballots  for  the  first  election,  as  set  forth  above,  for  all  candidates  for  all 
offices  who  were  not  elected  by  such  majority  vote  at  said  first  election: 
Provided,  That  no  question  or  ordinance  submitted  and  voted  upon  at  said 
first  election  shall  be  resubmitted  and  voted  upon  at  said  election  should 
the  same  be  placed  upon  the  ballots  for  said  election,  provided  for  herein. 
['11,  c.  82,  §  4p,  p.  290.] 

Hist.     '11,  c.  82,  §  4p,  p.  290. 

162:28.  Form  of  ballot:  General  arrangement.  The  form  of  bal- 
lot to  be  used  for  such  first  and  second  elections  provided  by  this  chapter 
shall  be  substantially  as  follows : 

Official  (First  or  Second  Election)  Ballot.    Candidates  for  Nomi- 
nation (or  Election)  for  Mayor  and,  Councilmen  of 
...(City)   at  the   (First  or  Second)   Election. 

Election  to  be  held ,  19 

For  mayor 

(Vote  for  one) 

(Names  of  candidates) 

For  councilmen 

(Vote  for — here  insert  number) 

(Names  of  candidates) 

Official  ballot  attest 

(Signature) 

['11,  c.  82,  §  4r,  p.  291.]  """""' City ISeST"" 

Hist.     '11,  c.   82,   §  4r,  p.   291. 

162:29.  Same:  Squares  for  indicating  choice.  A  half-inch  square 
shall  be  provided  at  the  right  of  the  name  of  each  candidate  wherein  to 
mark  the  cross  (X).  Two  such  squares  shall  also  be  placed  to  the  right 
of  any  ordinance  or  question  to  be  voted  on,  whether  they  are  printed  on 
the  same  ballot  with  the  names  of  candidates  or  printed  on  separate  ballots, 
and  in  the  upper  square  shall  be  printed  the  word  "no,"  and  if  the  voter 
is  in  favor  of  the  ordinance  or  question  he  shall  place  his  cross  in  the  square 
containing  the  word  "yes,"  and,  if  opposed,  he  shall  place  his  cross  in  the 
square  containing  the  word  "no,"  but  it  shall  not  be  compulsory  to  vote 
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on  any  ordinance  or  question  submitted.  Above  each  ordinance  (or  meas- 
ure) there  shall  be  placed  on  the  ballot  the  following  words:  "Shall  the 
following  ordinance  (or  measure)  be  adopted?"     ['11,  c.  82,  §  4s,  p.  291.] 

Hist.     '11,  c.  82,   §  4s,  p.  291. 

162:30.      Same:     Spaces    for    additional    names.      Half -inch    spaces 
shall  be  left  below  the  printed  names  of  candidates  for  each  office  equal  in 
number  to  the  number  to  be  voted  for,  wherein  the  voter  may  write  the 
name  of  any  person  or  persons  for  whom  he  may  wish  to  vote.     Pll  c  82 
§  4t,  p.  291.] 

Hist.      *11,  c.   82,   §  4t,  p.  291. 

162:31.  Sample  ballots.  The  clerk  shall  cause  to  be  printed  sample 
ballots  for  both  first  and  second  elections  where  a  second  election  is  to  be 
held,  and  sample  ballots  containing  all  ordinances  and  measures  to  be  sub- 
mitted, which  sample  ballots  shall  be  in  the  same  form  as  the  official  ballots 
to  be  used,  except  they  shall  have  printed  thereon  the  words  "sample  bal- 
lot" and  shall  be  printed  on  a  different  colored  paper  from  the  official 
ballot  and  shall  not  be  numbered ;  and  the  clerk  shall  furnish  copies  of  the 
same,  on  application  at  his  office,  to  anyone  applying  therefor,  at  least  five 
days  before  the  election.     ['11,  c.  82,  §  4u,  p.  291.] 

Hist.     '11,  c.  82,   §  4u,  p.  291. 

Miscellaneous  Provisions. 
162:32.  Number  of  votes  necessary  to  elect.  In  case  there  is  but 
one  person  to  be  elected  to  an  office  as  mayor,  the  candidate  receiving  a 
majority  of  the  votes  for  all  the  candidates  at  the  said  first  election  for  that 
office  shall  be  declared  elected;  in  case  there  are  two  or  more  persons  to 
be  elected  to  an  office,  as  that  of  councilmen,  then  those  individual  candi- 
dates, if  any,  equal  in  number  to  the  number  to  be  elected,  who  receive 
the  number  of  votes  greater  than  one-half  the  number  of  ballots  cast  at 
such  election,  shall  be  declared  elected :  Provided,  however,  That  no  person 
shall  be  declared  elected  to  any  office  at  such  first  election  unless  the  num- 
ber of  votes  received  by  him  shall  be  greater  than  one-half  the  number  of 
ballots  cast  at  such  election  for  such  office.     ['11,  c.  82,  §  4v,  p.  292.] 

Hist.      '11,  c.   82,   §  4v,   p.   292. 

162:33.  Second  election:  When  necessary.  If  at  any  election  held 
as  above  provided  there  be  any  office  to  which  the  required  number  of  per- 
sons were  not  elected,  as  above  provided,  then  as  to  such  office  the  said 
first  election  shall  be  construed  to  have  been  a  primary  election  for  the 
nomination  of  candidates,  and  the  second  election  shall  be  held  to  fill  such 
office  or  offices.  The  candidates  not  elected  at  such  first  election,  equal  in 
number  to  twice  the  number  to  be  elected  to  any  given  office,  which  was 
not  so  filled  by  the  said  first  election,  or  less,  if  so  there  be,  who  receive 
the  highest  number  of  votes  for  the  respective  offices  at  such  first  election, 
shall  be  the  only  candidates  at  such  second  election:  Provided,  That,  if 
there  be  any  person,  who,  under  the  provisions  of  this  article,  would  have 
been  entitled  to  become  a  candidate  for  any  office,  except  for  the  fact  that 
some  other  candidate  received  an  equal  or  tie  number  of  votes  therefor,  then 
all  such  persons  receiving  an  equal  or  tie  number  of  votes  shall  likewise  be- 
come candidates  for  such  office  at  such  second  election,  and  their  names 
shall  be  also  placed  on  the  ballot  for  such  second  election. 

The  candidates,  equal  in  number  to  the  persons  to  be  elected  at  such 
second  election,  who  shall  receive  the  highest  number  of  votes  at  such 
second  election,  shall  be  declared  elected  to  such  office. 

Hist.      '11,   c.   82,    §  4w,   p.   292  ;   "a   candidate"   in-  Cross     ref.       Express    reference    to    this     section  . 

serted   after   "become."  Regular   and   special   elections:      162:10. 
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162:34.  Same:  Time  for  holding.  The  said  second  election,  if 
necessary  to  be  held,  shall  be  held  on  the  third  Tuesday  after  the  first 
election.     ['11,  c.  82,  §  4x,  p.  292.] 

Hist.     '11,  c.   82,   §  4x,  p.   292. 

162:35.  Same:  Conduct  of  election.  All  the  provisions  and  con- 
ditions above  set  forth  as  to  the  calling,  holding  and  conducting  of  elec- 
tions, so  far  as  they  may  be  applicable,  shall  govern  the  second  election, 
except  that  notice  of  election  arid  list  of  candidates  and  offices  to  be  filled 
need  be  published  twice  only :  And  Provided  also,  That  the  same  precincts, 
or  wards,  and  polling  places,  the  same  officers  of  election,  the  same  regis- 
trar and  registration  books  and  lists  and  check  and  tally  books  shall,  if 
possible,  be  used.     ['11,  c.  82,  §  4y,  p.  292.] 

Hist.     '11,   c.   82,    §  4y,   p.   292. 

162:36.  Registration.  The  registration  books  shall  close  on  the  Sat- 
urday night  preceding  the  said  first  election,  at  9  o'clock  p.  m,  and  shall 
remain  closed,  and  no  person  be  allowed  to  register  until  on  Wednesday 
following  said  first  election;  if  a  second  election  is  to  be  held,  then  any 
qualified  elector  who  was  not  properly  registered  for  said  first  election  may 
apply  to  the  registrar  and  register  for  the  said  second  election  at  any  time 
during  business  hours  and  while  said  books  are  open,  as  required  by  law, 
until  the  Saturday  night  at  9  o'clock  preceding  said  second  election,  when 
said  registration  books  are  closed,  and  no  person  shall  be  permitted  to 
register  for  said  second  election  after  said  registration  books  are  closed. 
Any  elector  who  is  not  registered  as  required  shall  not  be  entitled  to  vote 
at  either  said  first  or  said  second  election.  After  closing  said  registration 
books,  the  registrar  shall  prepare  his  registration  books  alphabetically, 
and  his  appointment,  duties  and  compensation  shall  be  the  same  as  pro- 
vided by  general  law,  except  as  herein  otherwise  provided. 

No  qualified  elector  who  is  duly  registered  as  a  voter  at  the  last  pre- 
ceding general  municipal  election  next  preceding  the  adoption  by  the  city 
of  the  provisions  of  this  chapter,  shall  be  required  to  reregister  for  the 
election  at  which  is  submitted  the  proposition  of  adopting  the  provisions 
of  this  chapter,  or  for  any  election  held  in  such  city  after  the  adoption  of 
the  general  provisions  of  this  chapter,  so  long  as  he  remains  or  has  re- 
mained continuously  after  such  registration  a  duly  qualified  elector  of  such 
city :  Provided,  That  if,  after  any  qualified  elector  has  registered  for  the 
said  last  preceding  general  municipal  election  prior  to  the  adoption  of  this 
chapter,  or  after  registering  for  an  election  for  the  adoption  of  or  after  the 
adoption  of  this  chapter,  he  has  failed  to  keep  his  continuous  residence  and 
full  qualifications  to  vote  in  such  city,  regardless  of  how  short  the  term 
of  disqualification  shall  exist  or  have  existed,  he  shall  not  be  entitled  to 
vote  at  any  election  after  such  disqualification  existed  unless  he  shall  have 
reregistered  for  the  election  at  which  he  next  desires  to  vote.  ['11,  c.  82, 
§  4z,  p.  293.] 

Hist.     '11,  c.  82,   §  4z,  p.  293. 

Cross   ref.     Qualification   of   electors  and  registra- 
tion  at  municipal  elections :      §  2248  et  seq. 

162:37.  Failure  to  qualify  creates  vacancy.  If  a  person  elected 
fails  to  qualify,  the  office  shall  be  filled  as  if  there  were  a  vacancy  in  such 
office  as  hereinafter  provided.     ['11,  c.  82,  §  5,  p.  293.] 

Hist.     '11,   c.   82,   §  5,  p.  293. 

162:38.  Informalities  do  not  invalidate  elections.  Any  informalities 
in  conducting  municipal  elections  shall  not  invalidate  the  same  if  they  have 
been  conducted  fairly  and  without  fraud  and  in  substantial  conformity  to 
the  requirements  of  this  chapter.     ['11,  c.  82,  §  6,  p.  294.] 

Hist.      '11,   c.    82,    §  6,   p.   294. 
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162:39.  Application  of  general  election  laws.  The  provisions  of  the 
state  law  relating-  to  the  qualifications  of  electors,  appointment,  qualifica- 
tion, duties  and  compensation  of  registrars,  and  the  registration  of  voters, 
the  manner  of  voting,  the  duties  of  election  officers,  the  canvassing  of  re- 
turns and  all  other  particulars  in  respect  to  the  calling,  holding,  manage- 
ment and  conduct  of  elections,  so  far  as  they  may  be  applicable,  and  not 
herein  otherwise  specially  provided  for,  shall  govern  all  municipal  elec- 
tions, provided  that  the  city  council  shall  meet  as  a  canvassing  board  and 
duly  canvass  and  certify  the  election  returns  within  four  days  after  any 
municipal  election.     ['11,  c.  82,  §  7,  p.  294.] 

Hist.     '1.1,   c.   82,   §7,  p.  294.  et    seq.       General    election    laws:       Title    IV,     §344 

Cross    ref.      Municipal    elections:      c.    153,    §2245        et  seq. 

Offenses. 

162:40.  Corrupt  practices:  Penalties.  No  person  shall,  in  order 
to  aid  or  promote  his  own  nomination  or  election  to  any  office  under  the 
provisions  of  this  chapter,  directly  or  indirectly,  either  himself  or  through 
any  other  person,  give,  pay,  expend  or  contribute,  promise  to  give,  pay, 
expend  or  contribute  any  money  or  other  valuable  thing  or  service  except 
for  the  printing  and  distribution  of  circulars,  cards,  pamphlets,  newspaper 
articles  and  other  publications  whereby  he  states  his  position  or  views 
upon  public  questions  or  any  matters  relating  to  the  affairs  of  such  mu- 
nicipality, for  the  necessary  expenses  in  hiring  or  renting  halls  for  the 
purpose  of  holding  public  meetings  to  address  the  voters  and  others  upon 
such  questions  and  matters  relating  to  his  candidacy,  and  for  stationery 
and  postage. 

No  person  shall  agree  to  perform  any  services  in  the  interests  of  any 
candidate  for  any  such  office  provided  for  in  this  chapter  in  consideration 
of  any  money  or  other  valuable  thing  for  such  services  performed  in  the 
interest  of  any  such  candidate. 

It  shall  be  unlawful  for  any  person  to  use  any  carriage,  automobile  or 
vehicle  of  any  kind  or  description  for  the  transportation  of  voters  to  or 
from  the  places  of  registration  during  the  period  provided  for  registra- 
tion, or  to  or  from  the  polling  places  on  the  day  of  any  municipal  election 
held  in  cities  organized  under  this  chapter :  Provided,  This  shall  not  pro- 
hibit any  person  or  member  of  his  family  from  going  to  or  from  such 
named  places  in  his  own  conveyance,  or  from  using  his  own  conveyance  to 
transport  crippled,  aged,  infirm  or  sick  persons  to  or  from  said  places. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  before 
any  court  having  jurisdiction,  be  punished  by  a  fine  not  exceeding  $500,  or 
be  imprisoned  in  the  county  jail  not  exceeding  90  days,  or  by  both  such  fine 
and  imprisonment.     ['11,  c.  82,  §  8,  p.  294.] 

Hist.      '11.   c.   82,   §  8,  p.   294. 

162:41.  Same.  Any  person  offering  to  give  a  bribe,  either  in  money 
or  other  consideration,  to  any  elector  for  the  purpose  of  influencing  his 
vote  at  any  election  provided  in  this  chapter,  or  any  elector  entitled  to  vote 
at  any  such  election  receiving  and  accepting  such  bribe  or  other  considera- 
tion; any  person  making  false  answers  to  any  of  the  provisions  of  this 
chapter  relative  to  his  qualifications  to  vote  at  said  election :  any  person 
wilfully  voting  or  offering  to  vote  at  such  election  who  has  not  been  a 
resident  of  this  state  for  six  months  last  preceding  said  election,  or  who 
is  not  21  years  of  age,  or  is  not  a  citizen  of  the  United  States,  or  knowing 
himself  not  to  be  a  qualified  elector  of  such  city  or  precinct  or  ward  where 
arid  at  the  time  he  offered  to  vote ;  any  person  knowingly  procuring,  aiding 
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or  abetting  any  violation  hereof  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction  thereof  before  any  court  having  jurisdiction,  be 
punished  by  a  fine  of  not  less  than  $100  nor  more  than  $500,  or  be  impris- 
oned in  the  city  or  county  jail  not  less  than  10  days,  nor  more  than  90  days, 
or  by  both  such  fine  and  imprisonment.     ['11,  c.  82,  §  9,  p.,  295.] 

Hist.      '11.  c.   82.    S  9,    p.   295. 

ARTICLE  3. 
OFFICERS. 

162:42.  Governing  body.  Every  such  city  shall  be  governed  by  a 
council  composed  of  five  councilmen,  one  of  whom  shall  be  known,  desig- 
nated and  elected  as  mayor,  chosen  and  elected  from  the  city  at  large  as 
provided  in  this  chapter.     ['11,  c.  82,  part  of  §  10,  p.  295.] 

Hist.     '11,  c.  82,  part  of  §  10,  p.  295. 

162:43.  Mayor  and  council :  Terms.  The  first  mayor  elected  after 
the  adoption  of  this  chapter  shall  hold  office  until  the  next  general  election, 
or  until  his  successor  shall  be  elected  and  qualified;  thereafter  a  mayor 
shall  be  elected  every  two  years  and  shall  hold  office  until  his  successor 
shall  be  elected  and  qualified,  except  as  hereinafter  provided. 

The  councilmen  first  elected  after  the  adoption  of  the  provisions  of  this 
chapter,  upon  their  qualification,  shall  be  divided  into  two  classes  of  two 
members  each,  the  first  class  to  serve  for  a  term  of  two  years  each,  and  the 
second  class  to  serve  for  a  term  of  four  years  each,  which  division  and  de- 
termination shall  be  made  by  lot  under  the  supervision  of  the  mayor.  The 
two  councilmen  who  are  to  serve  the  first  two  years  after  the  adoption 
of  this  chapter  shall  serve  only  until  the  next  general  election.  The  two 
who  are  by  such  determination  to  hold  office  for  four  years  shall  hold  office 
until  che  second  general  election,  and  until  their  successors  are  elected  and 
qualified.  And  at  each  general  municipal  election  thereafter  there  shall 
be  elected  two  members  of  the  council  on  such  general  ticket  for  terms 
of  four  years  each. 

In  case  of  vacancy  among  the  hold-over  members  temporarily  filled  by 
appointment  of  the  council  as  herein  prescribed,  such  vacancy  shall  be 
filled  in  the  next  ensuing  general  election  for  the  remainder  of  the  term, 
in  the  same  manner  as  herein  prescribed  for  the  nomination  and  election 
of  other  councilmen. 

Hist.     '11,  c.  82,  part  of  §2,  p.  282;  "successors"  provided    in    this    chapter    an    exclusive    and    not    a 

singularized.  cumulative   remedy   for    the    removal    of   the    mayor. 

Except  as  hereinafter  provided:     This  is  an  abso-  Hodges  v.  Tucker  (1914)   25  I.  563,  138  P.   1139. 
lute    exception    and    makes    the    method    of    removal 

162:44.  Vacancies:  How  filled.  If  a  vacancy  shall  occur  in  the 
office  of  mayor  or  councilman,  the  council  shall  appoint  a  qualified  person 
to  fill  such  vacancy.  If  at  any  second  municipal  election,  when  such  second 
municipal  election  is  necessary,  held  under  the  provisions  of  this  chapter, 
the  mayor  or  other  member  of  the  council  be  not  elected  by  reason  of  a 
tie  vote  among  any  of  the  candidates  therefor,  then  the  council  after  the 
qualification  of  the  persons,  if  any,  elected  thereto  at  such  election,  shall 
appoint  one  of  the  persons  receiving  such  tie  vote  to  fill  such  office  as  in 
the  case  of  a  vacancy  therein.  In  each  case  the  person  so  appointed  shall 
hold  office,  subject  to  the  provisions  of  the  recall  until  the  next  general 
municipal  election. 

Hist.      '11,    c.    82,    §  2a,    first    paragraph,    p.    283:  Cited:      Hodges   v.    Tucker    (1914)    25    I.    563.    138 

"qualification"     for     "qualifications"  ;     "until"     for        P.   1139. 
"under"  in  last  clause. 

162:45.  The  council:  Quorum,  etc.  When  any  reference  is  made 
in  this  chapter  to  the  council  or  members  thereof,  or  to  councilmen,  the 
mayor  shall  be  considered  as  one  of  the  council  for  all  purposes  and  shall 
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vote  on  all  questions  the  same  as  any  other  member  of  the  council.  Three 
of  the  five  members  of  the  council  (one  of  whom  may  be  the  mayor)  shall 
constitute  a  quorum,  and  the  affirmative  vote  of  three  members  shall  be 
necessary  to  adopt  any  motion,  resolution  or  ordinance,  or  pass  any  meas- 
ure, unless  a  greater  number  is  provided  for  in  this  chapter.  Upon  every 
vote  upon  orders,  resolutions,  measures  and  ordinances,  the  yeas  and  nays 
shall  be  called  and  recorded,  and  every  order,  resolution  or  ordinance  shall 
be  reduced  to  writing  and  read  before  the  vote  is  taken  thereon.  The 
mayor  shall  preside  at  all  meetings  of  the  council ;  he  shall  have  no  power 
to  veto  any  measure,  resolution  or  ordinance,  but  every  order,  resolution 
and  ordinance  passed  by  the  council  must  be  signed  by  the  mayor,  or  by 
two  councilmen,  and  be  recorded  in  the  regular  book  provided  for  that  pur- 
pose before  the  same  shall  be  in  force ;  the  original  thereof  shall  be  placed 
on  file  and  at  all  times  be  subject  to  public  inspection.  ['11,  c.  82  part  of 
§  10,  p.  295.] 

Hist.     '11,  c.  82,  part  of  §  10.  p.  295. 

162:46.  Administrative  departments.  The  council  shall  have  and 
possess,  and  the  mayor  and  council  and  its  members  shall  exercise  all 
executive,  legislative  and  judicial  power  and  duties  now  had,  possessed  and 
exercised  by  the  mayor,  city  council,  board  of  public  works,  board  of 
library  trustees  and  other  executive  and  administrative  officers  in  cities, 
except  as  hereinafter  provided. 

The  executive  and  administrative  powers,  authority  and  duties  in  such 
cities  shall  be  distributed  into  and  among  five  departments,  as  follows : 

1.  Department  of  public  affairs. 

2.  Department  of  accounts  and  finances. 

3.  Department  of  public  safety. 

4.  Department  of  streets  and  public  improvements. 

5.  Department  of  parks  and  public  property. 

The  council  shall,  by  resolution,  determine  the  powers  and  duties  to  be 
performed  by  each  member  thereof,  and  assign  them  to  the  appropriate 
department;  shall,  by  resolution,  prescribe  the  powers  and  duties  of  all 
officers  and  employees ;  may  assign  particular  officers  and  employees  to  one 
or  more  of  the  departments ;  may  require  an  officer  or  employee  to  perform 
duties  in  two  or  more  departments;  and  may  make  such  other  rules  and 
regulations,  or  change  such  rules  and  regulations,  as  may  be  necessary  or 
proper  for  the  efficient  and  economical  conduct  of  the  business  of  the  city. 
['11,  c.  82,  §  11,  p.  296.] 

Hist.     '11,  c.  82,  §  11,  p.  296.  lute    exception,    making    the    provisions    of    this    law 

Cited:      (In  dis.   op.)    Swain  v.    Fritchman    (1912)  S^™?™-      Hod*es  v-   Tucker    (HH)    25   I.    563,    138 

21   I.    783,  803,   125  P.    319.  F-   lld9- 
Except  as  hereinafter  provided:     This  is  an  abso- 

162:47.  Same:  Superintendents.  The  mayor  shall  be  superintend- 
ent of  the  department  of  public  affairs  and  the  council  shall,  at  the  first 
regular  meeting  after  election  of  its  members,  designate,  by  majority  vote, 
one  councilman  to  be  superintendent  of  the  department  of  accounts  and 
finances;  one  to  be  superintendent  of  the  department  of  public  safety;  one 
to  be  superintendent  of  the  department  of  streets  and  public  improve- 
ments; one  to  be  superintendent  of  parks  and  public  property.  After  said 
designation  has  been  made,  the  council  shall  pass  a  resolution  embodying 
said  designation,  which  shall  be  copied  in  full  in  the  minutes  of  the  council 
and  shall  be  kept  on  file  in  the  city  clerk's  office  for  inspection ;  but  such 
designation  may  be  changed  by  the  council  by  resolution  whenever  it  ap- 
pears that  the  public  service  will  be  benefited  thereby.  ['11,  c.  82,  part  of 
§  12,  p.  296.] 

'  Hist.     '11,  c.  82,   part  of   §  12,   p.   296. 
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162:48.  Appointive  officers.  The  council  shall,  at  said  first  meeting, 
or  as  soon  thereafter  as  practicable,  elect  by  majority  vote  so  many  of  the 
following  officers  as  it  may  deem  necessary  for  such  duty :  A  city  clerk, 
city  attorney,  city  assessor,  city  treasurer,  city  auditor,  city  engineer, 
city  physician,  chief  of  police,  chief  of  fire  department,  street  commissioner, 
library  trustees,  and  such  other  officers  and  assistants  as  shall  be  provided 
for  by  ordinance  when  deemed  necessary  to  the  proper  and  efficient  con- 
duct of  affairs  of  the  city ;  and  shall  appoint  a  police  judge,  or  may  provide, 
by  ordinance,  that  some  other  officer,  to  be  designated,  shall  act  as  police 
judge:  Provided,  however,  That  before  any  officer,  or  assistant  to  any 
such  officer,  shall  enter  upon  his  duties  in  such  office,  or  be  entitled  to  any 
pay  for  service  performed,  the  city  council  shall,  by  resolution,  duly  passed 
and  approved  and  placed  on  file,  provide  the  compensation  to  be  paid  for 
such  officer  or  appointee,  and  before  either  such  officer,  or  appointee,  shall 
enter  upon  his  or  her  duty  as  such  officer,  and  before  he  or  she  shall  be 
entitled  to  receive  any  pay  for  services  performed  as  such  officer,  such 
officer  or  appointee  shall  sign  a  statement  to  the  effect  that  he  accepts  the 
office  for  the  compensation  provided  in  said  resolution,  and  said  statement 
shall  be  made  a  part  of  the  minutes  of  the  council  and  shall  be  kept  on  file 
in  the  city  clerk's  office.  Any  officer,  or  assistant,  elected  or  appointed  by 
the  council,  may  be  removed  from  office  at  any  time  by  a  vote  of  a  majority 
of  the  members  of  the  council,  except  as  otherwise  provided  for  in  this 
chapter.     ['11,  c.  82,  part  of  §  12,  p.  296.] 

Hist.     '11,   c.   82,  part  of  §  12.  p.  296. 

162:49.  Same:  Removal  and  change.  The  council  has  the  power, 
from  time  to  time,  to  create,  fill  and  discontinue  appointive  offices  and  em- 
ployments, whether  prescribed  herein  or  not,  according  to  their  judgment 
of  the  needs  of  the  city,  and  may,  by  majority  vote  of  all  the  members  of 
the  council,  by  resolution,  remove  any  such  appointive  officer  or  employee, 
except  as  otherwise  provided  for  in  this  chapter.  It  may,  by  resolution, 
or  otherwise,  prescribe,  limit  or  change  the  compensation  of  such  officer, 
or  employee,  provided  the  same  be  done  by  resolution,  duly  passed  and 
approved  by  the  council :  And,  Provided,  That  all  officers  and  employees 
affected  by  such  change  shall  resign  before  such  change  takes  effect  and 
file  the  statement  as  above  required  for  new  appointees :  Provided  further, 
That  when  any  appointive  office  or  any  office  provided  or  created  by  the 
council  shall  be  discontinued  by  the  council,  as  herein  provided,  then  the 
person  holding  such  office  is,  by  such  discontinuance,  discharged  from  said 
office.     ['11,  c.  82,  §  13,  p.  297.] 

Hist.     '11,  c.  82,  §  13,  p.  297. 

162:50.  Offices  and  office  hours.  The  mayor  and  council  shall  have 
a  regular  office  in  the  city,  which,  in  cities  having  a  city  hall,  shall  be  at 
the  city  hall ;  and  the  mayor  and  council  shall  designate,  by  resolution,  the 
hours  and  dates  that  they  shall  be  in  their  said  office,  and  after  such  desig- 
nation shall  have  been  made,  it  shall  be  the  duty  of  the  mayor  and  council- 
men  to  be  at  their  respective  offices  at  said  times :  Provided,  hoivever,  That 
the  council  may,  by  resolution,  change  said  date  and  said  hours  when 
deemed  expedient,  provided  such  resolution  shall  be  passed  at  a  regular 
meeting  of  the  city  council,  or  at  a  special  meeting  in  which  notice  thereof 
is  given.     ['11,  c.  82,  §  14,  p.  297.] 

Hist.     '11,  o.   82,  §  14,  p.  297. 

162:51.  Salaries  of  mayor  and  council.  The  total  compensation  of 
the  mayor  and  councilmen  shall  be  as  follows : 

In  cities  having,  by  the  last  preceding  state  or  national  census,  a  popu- 
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lation  of  2500  and  less  than  7000,  the  mayor's  annual  salary  shall  be  $300 
and  each  councilman's  annual  salary  shall  be  $150. 

In  cities  having,  by  such  census,  a  population  of  7000  and  less  than 
10,000,  the  mayor's  annual  salary  shall  be  $600,  and  the  annual  salary  of 
each  councilman  shall  be  $450. 

In  cities  having,  by  such  census,  a  population  of  10,000  and  less  than 
15,000,  the  mayor's  annual  salary  shall  be  $1200,  and  the  annual  salary  of 
each  councilman  shall  be  $900. 

In  cities  having,  by  such  census,  a  population  of  15,000  and  less  than 
25,000,  the  mayor's  annual  salary  shall  be  $1800,  and  the  annual  salary  of 
each  councilman  shall  be  $1200. 

In  cities  having,  by  such  census,  a  population  of  25,000  and  less  than 
40,000,  the  mayor's  annual  salary  shall  be  $3000,  and  the  annual  salary 
of  each  councilman  shall  be  $2000. 

Such  salaries  shall  be  payable  in  equal  monthly  instalments :  Provided, 
That  the  above  salaries  may  be  increased  or  decreased  at  any  time  by 
means  of  the  initiative  power  in  this  chapter  conferred. 

Hist.     '11,  c.   82,    %  15,  p.  298;  in   last  proviso  the        sions  of  the  act"  omitted.     The  omission  makes  the 
phrase   "in   any   city   which   had   adopted  the    provi-        meaning1  clear  and  unambiguous. 

162:52.  Salaries  of  appointive  officers.  Every  other  officer,  ap- 
pointee or  assistant  and  all  other  employees  of  such  city  shall  receive  such 
salary  as  the  council  shall,  by  ordinance,  provide,  payable  in  equal  monthly 
instalments,  or  at  such  shorter  periods  as  the  council  shall  determine: 
Provided,  That  when  any  officer  or  employee  of  such  city,  so  appointed, 
shall  cease  his  employment  in  the  city  for  any  cause,  he  shall  then  be  en- 
titled to  receive  the  compensation  due  him  at  the  time  of  his  ceasing  his 
employment  as  soon  as  the  amount  thereof  be  determined,  whether  it  be 
at  a  regular  paying  period  or  not.     ['11,  c.  82,  §  16,  p.  298.] 

Hist.     '11,   c.   82,   §  16,   p.   298. 

162:53.  Meetings  of  council.  Regular  meetings  of  the  council  shall 
be  held  on  the  first  Monday  after  the  election  of  the  mayor  and  council, 
and  thereafter  at  least  twice  each  month.  The  council  shall  provide  by 
ordinance  for  the  time  of  holding  regular  meetings ;  a  special  meeting  may 
be  called  at  any  time  by  the  mayor  or  two  councilmen.  All  meetings  of 
the  council  whether  regular  or  special  shall  be  open  to  the  public  and  at 
the  regular  place  designated  for  all  council  meetings.  ['11,  c.  82,  §  17, 
p.  298,  and  last  part  of  §  18,  p.  299.] 

Hist.     '11,  c.  82.   §  17,  p.  298,  and  last  sentence  of  Cited:      (In    dis   op.)    Swain   v.    Fritchman    (1912) 

S  18,   p.  299.  21  I.  783,  808,   125  P.  319. 

162:54.  Call  for  special  meetings.  The  call  for  all  special  meetings 
shall  state  therein  the  object  and  purposes  of  such  meetings,  and  no  other 
business  shall  be  transacted  at  such  meeting.  The  notice  of  the  call  for 
any  special  meeting  shall  be  served  on  each  member  of  the  council  not  less 
than  three  hours  before  the  time  set  for  holding  such  meetings,  and  such 
notice  shall  be  served  by  some  member  of  the  police  force  or  some  other 
suitable  person,  and  a  return  thereof  made,  showing  that  service  was 
made,  by  delivering  a  copy  personally  to  the  member,  or  by  leaving  a  copy 
thereof  at  his  regular  place  of  business  during  business  hours,  or  by  leav- 
ing the  same  at  his  residence.     ['11,  c.  82,  part  of  §  18,  p.  299.] 

Hist.     '11,  c.  82,  §  18,  p.  299  ;  last  sentence  trans- 
]<<sed  to  preceding  section. 

162:55.  Duties  of  mayor:  Executive  duties.  The  mayor  shall  be 
the  president  of  the  council,  and  shall  preside  at  its  meetings,  and  shall 
supervise  and  be  charged  with  general  oversight  over  all  departments  of 
the  municipal  government,  and  shall  report  to  the  council  for  its  action 
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all  matters  requiring  attention  in  either.  The  mayor,  or  acting  mayor,  in 
the  mayor's  absence  or  disability,  or  in  case  of  vacancy  in  that  office,  shall 
execute  all  contracts  for  and  on  behalf  of  such  city,  and  every  contract 
shall  be  signed  by  him  and  attested  by  the  city  clerk  under  the  seal  of  the 
city  before  the  city  shall  be  liable  thereon. 

The  mayor  shall  be  active  and  vigilant  in  requiring  any  officer  of  the 
city  to  exhibit  his  accounts  or  other  papers,  and  make  reports  to  the  coun- 
cil, in  writing,  touching  any  subject  or  matter  pertaining  to  said  officer, 
whenever  he  may  deem  it  necessary. 

The  mayor  shall  be  active  and  vigilant  in  enforcing  all  laws  and  ordi- 
nances for  the  government  of  the  city,  and  he  shall  cause  all  subordinate 
officers  to  be  dealt  with  promptly  for  any  neglect  or  violation  of  duty. 

The  mayor  is  hereby  authorized  to  call  on  every  male  inhabitant  of  the 
city  over  18  and  under  50  years  of  age  to  aid  in  enforcing  all  laws  and 
ordinances  of  the  city,  and,  in  cases  of  necessity,  to  call  out  the  militia 
within  the  city  to  aid  in  the  suppression  of  any  riot  or  unlawful  assembly 
or  in  the  enforcement  of  any  ordinance ;  and  any  person  who  shall  not  obey 
such  call  shall  forfeit  to  the  city  a  sum  not  exceeding  $100,  which  shall  be 
recovered  in  an  action  in  the  name  of  the  city  in  any  court  of  competent 
jurisdiction.     ['11,  c.  82,  §  19,  p.  299.] 

Hist.     '11,  c.  82,   §  19,   p.   299.  only  one   of   five  councilmen.      (Dis.   op.)    Hodges   v. 

Status   of   mayor:      Under  this   law   the   mayor   is        Lemp  (1913)   24  I.  399,  415,  135  P.  250. 
mayor  in   name  only.      He  is,   as   a  matter  of   fact, 

162:56.  Same:  Supervision  of  public  utilities.  The  mayor  shall  be 
charged  with  the  general  supervision  of  all  public  utility  companies,  in 
so  far  as  they  are  subject  to  municipal  control;  he  shall  keep  himself  fully 
informed  as  to  their  compliance  in  all  respects  with  the  law,  and  he  shall 
see  that  all  franchises  and  contracts  with  such  public  utility  companies 
are  faithfully  observed. 

The  mayor  shall  cause  to  be  instituted  such  actions  or  proceedings  as 
may  be  necessary  to  prosecute  public  utility  companies  for  vioaltion  of  the 
law,  franchises,  or  contracts,  and  to  revoke,  cancel  or  annul  all  franchises 
that  may  have  been  granted  by  the  city  to  any  person,  firm  or  corporation, 
which  have  become  forfeitable  in  whole  or  in  part,  or  which,  for  any 
reason,  are  illegal  or  void,  and  not  binding  upon  the  city.  The  city  attor- 
ney, on  demand  of  the  mayor,  or  on  demand  of  the  majority  of  the  other 
members  of  the  council,  must  institute  and  prosecute  the  necessary  pro- 
ceedings to  enforce  the  provisions  of  this  section.  ['11,  c.  82,  §  20,  p.  299, 
and  part  of  §  21,  p.  300.] 

Hist.      '11,    c.    82,    §  20,   p.    299,    and   part  of    §  21, 
p.   300. 

162:57.  Same:  Miscellaneous  duties.  The  mayor  shall  exercise 
such  other  powers  and  perform  such  other  duties  as  may  be  prescribed  by 
law  and  ordinance.    ['11,  c.  82,  part  of  §  21,  p.  300.] 

Hist.     '11,  c.  82.  part  of   §  21.  p.   300. 

162:58.  Acting  mayor.  The  superintendent  of  accounts  and  finance 
shall  be  vice  president  of  the  council,  and  in  case  of  vacancy  in  the  office 
of  mayor,  or  the  absence  or  inability  of  the  mayor,  shall  perform  the  duties 
of  the  mayor  and  be  known  as  acting  mavor.  ['11,  c.  82,  part  of  §  21, 
p.  300.] 

Hist.     '11,  c.  82,  part  of  §  21,  p.   300. 

162:59.  City  officers  not  to  be  interested  in  city  contracts.  No  of- 
ficer or  employee,  elected  or  appointed  in  any  such  city,  shall  be  interested, 
directly  or  indirectly,  in  any  contract  or  job  for  work  or  materials,  or  the 
profits  thereof,  or  services  to  be  furnished  or  performed  for  the  city ;  and 
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no  such  office  or  employee  shall  be  interested,  directly  or  indirectly,  in 
any  contract  or  job,  for  work  or  materials,  or  the  profits  thereof,  or  serv- 
ices to  be  furnished  or  performed  for  any  person,  firm  or  corporation 
operating  any  interurban  railway,  street  railway,  gas  works,  waterworks, 
electric  light  or  power  plant,  heating  plant,  telegraph  line,  telephone  ex- 
change or  other  public  utility  within  the  territorial  limits  of  said  city. 
['11,  c.  82,  part  of  §  22,  p.  300.] 

Hist.     '11,  c.  82,  part  of  §  22,  p.  300. 

162:60.      Councilmen  prohibited  from  voting  on  certain  franchises. 

No  councilman  shall  vote  upon  any  ordinance  granting  a  franchise  to  any 
company,  firm  or  corporation  of  which  he  is  a  member,  officer  or  a  stock- 
holder, and,  if  he  does  so,  such  ordinance  shall  be  void.  ['11,  c.  82,  part 
of  §  22,  p.  300.] 

Hist.     '11,  c.  82,  part  of  §  22,  p.  300. 

162:61.  Officers  prohibited  from  using  free  privileges.  No  other 
such  officer  or  employee  shall  accept  or  receive,  directly  or  indirectly,  from 
any  person,  firm  or  corporation  operating  within  the  territorial  limits  of 
said  city  any  interurban  railway,  street  railway,  gas  works,  waterworks, 
electric  light  or  power  plant,  heating  plant,  telegraph  line  or  telephone  ex- 
change, or  other  business  using  or  operating  under  a  public  franchise,  any 
frank,  free  ticket,  or  free  service,  or  accept  or  receive,  directly  or  indi- 
rectly, from  any  such  person,  firm  or  corporation  any  other  service  upon 
terms  more  favorable  than  are  granted  to  the  public  generally.  Any  vio- 
lations of  the  provisions  of  this  section  shall  be  a  misdemeanor  and  every 
such  contract  or  agreement  shall  be  void. 

Such  prohibition  of  a  free  transportation  shall  not  apply  to  policemen 
or  firemen  in  uniform;  nor  shall  any  free  service  to  city  officials,  hereto- 
fore provided  by  any  franchise  or  ordinance,  be  affected  bv  this  section. 
['11,  c.  82,  part  of  §  22,  p.  300.] 

Hist.     '11,  c.  82,  part  of  §  22,  p.  300. 

162:62.  Corruption  a  misdemeanor.  Any  officer  or  employee  of 
such  city  who,  by  solicitation  or  otherwise,  shall  exert  his  influence,  directly 
or  indirectly,  to  influence  other  officers  or  employees  of  such  city  to  adopt 
his  political  views  or  to  favor  any  particular  officer  or  candidate  for  office, 
or  who  shall,  in  any  manner,  contribute  money,  labor  or  other  valuable 
thing  to  any  person  for  election  purposes,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  a  fine  of  not  exceeding  $300,  or 
by  imprisonment  in  the  county  jail  not  exceeding  30  days.  ['11,  c.  82, 
part  of  §  22,  p.  301.] 

Hist.     '11.  c.   82,  part  of  §  22,   p.   301. 

ARTICLE  4. 
INITIATIVE  AND  REFERENDUM. 

Cited:     Perrault  v.   Robinson    (1916)    29   I.   267,   158  P.   1074. 

162:63.  Direct  legislation  authorized.  The  people  of  such  city,  in 
addition  to  the  method  of  legislation  hereinbefore  provided,  shall  have 
power  of  direct  legislation  by  the  initiative  and  the  referendum.  ['11, 
c.  82,  §  23,  p.  301.] 

Hist.     '11,  c.  82,  §  23,  p.   301. 

162:64.  Initiative:  How  exercised.  The  initiative  shall  be  exer- 
cised in  the  manner  prescribed  in  the  following  sections,  65  to  70,  inclusive. 

Hist.     '11,  c.  82,  §24,  p.  301;  phraseology  slightly  Cited:      (In   dis.   op.)    Swain   v.    Fritchman    (1912) 

changed.  21   I.    783,    809,    125   P.   319. 

Cross     ref.       Express    reference    to    this    section : 
Compulsory  referendum :     162:71. 
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162:65.  Same:  Petition.  A  petition  signed  by  qualified  electors  of 
the  city,  accompanied  by  the  proposed  legislation  or  measure  in  the  form 
of  a  proposed  ordinance,  and  requesting  that  such  ordinance  be  submitted 
to  a  vote  of  the  people  if  not  passed  by  the  council,  shall  be  filed  with  the 
clerk.     ['11,  c.  82,  part  of  §  24a,  p.  301.] 

Hist.     '11,  c.  82,  part  of  §  24a,  p.  301. 

162:66.  Form  of  petition.  Such  petitions  shall  be  substantially  as 
follows : 

We,  the  undersigned,  being  qualified  electors  of  the  city  of 

,  state  of  Idaho,  hereby  declare  that  we  have 

read,  or  heard  read  at  length,  section  by  section,  the  proposed  or- 
dinance or  measure  hereto  attached,  and  fully  understand  its  con- 
tents, meaning  and  purpose,  and  believe  it  should  become  a  law  of 
the  city  for  the  following  reasons :  (here  state  the  reasons  in  not 
more  than  200  words.)  That  we  hereby  request  that  such  ordi- 
nance or  measure  be  submitted  to  a  vote  of  the  people  if  not 
passed  by  the  council. 

(Signed).... 

['11,  c.  82,  part  of  §  24a,  p.  301.]  Street  and  No 

Hist.     '11,  c.  82,  part  of  §  24a,  p.  301. 

162:67.  Regulations  concerning  initiative  petition.  Any  number  of 
copies  of  the  petition  and  ordinance  thereto  attached  may  be  circulated  at 
the  same  time  and  all  shall  be  considered  as  one  petition,  but  each  petition 
must  be  verified  by  at  least  one  qualified  elector,  which  verification  shall 
state  that  affiant  knows  that  all  of  the  persons  whose  names  are  signed  to 
the  petition  are  qualified  electors  of  the  city,  and  that  each  signer,  prior 
to  placing  his  name  upon  the  petition,  read,  or  heard  read  at  length,  section 
by  section,  the  proposed  ordinance  or  measure  thereto  attached.  Such 
verification  may  be  made  before  anv  notarv  public.  ['11,  c.  82,  part  of 
§  24a,  p.  301.] 

Hist.     '11,  c.  82,  part  of  §  24a,  p.   301. 

162:68.  Correction  of  petition:  Submission  to  council.  Within  10 
days  from  date  of  filing  such  petition,  the  city  clerk  shall  examine  and 
from  the  voters  registered  ascertain  whether  or  not  said  petition  is  signed 
by  the  requisite  number  of  qualified  electors,  and,  if  necessary,  the  coun- 
cil shall  allow  him  extra  help  for  that  purpose ;  and  he  shall  attach  to  the 
said  petition  his  certificate  showing  the  result  of  said  examination.  If 
there  is  any  doubt  in  the  mind  of  the  clerk  as  to  the  sufficiency,  form  or 
legality  of  the  proposed  measure  or  ordinance,  said  clerk  shall  forthwith 
take  it  to  the  city  attorney,  who  shall,  within  two  days,  transmit  to  the 
clerk  a  written  opinion  on  the  same,  and  if  such  opinion  is  adverse,  he 
shall  set  forth  therein  the  reasons  and  necessary  changes  to  be  made  to 
make  it  proper  and  legal  in  form.  If,  by  the  clerk's  certificate,  the  petition 
is  shown  to  be  insufficient,  it  may  be  amended  within  10  days  from  the 
date  of  said  certificate,  and  it  shall  be  the  duty  of  the  clerk  to  notify  at 
once,  in  writing,  the  person  presenting  the  petition  and  ordinance  of  its  or 
their  insufficiency.  If  amended  within  said  time,  the  clerk  shall,  within 
10  days  after  such  amendment,  make  like  examination  of  the  amended 
petition,  and  if  his  certificate  shall  show  the  same  to  be  insufficient,  it  shall 
be  returned  to  the  person  filing  the  same,  without  prejudice,  however,  to 
the  filing  of  a  new  petition  to  the  same  effect.  If  the  petition,  or  amended 
petition,  shall  be  deemed  sufficient,  the  clerk  shall  submit  the  same  to  the 
council  at  its  next  regular  meeting.     ['11,  c.  82,  part  of  §  24a,  p.  302.] 

Hist.     '11,  c.  82,  part  of  §  24a,  p.  302. 
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162:69.  Duty  of  council  on  large  petition.  If  such  petition  is  signed 
by  qualified  electors  equal  to  25  per  centum  of  the  total  number  of  votes 
cast  for  mayor  at  the  last  preceding  general  municipal  election,  the  council, 
within  20  days  after  the  attachment  of  the  clerk's  certificate  to  the  accom- 
panying petition,  except  as  otherwise  provided  in  this  chapter,  shall  either 
pass  such  ordinance  without  alteration  or  call  a  special  election  and  submit 
it  to  popular  vote  at  such  special  election,  which  must  be  held  within  40 
days  after  the  date  of  the  ordering  thereof :  Provided,  however,  That,  if 
any  other  municipal  election  is  to  be  held  within  90  days  after  the  filing 
of  the  petition,  said  proposed  ordinance  shall  be  submitted  without  altera- 
tion to  be  voted  upon  at  such  other  election.     ['11,  c.  82,  §  24b,  p.  302.] 

Hist.     '11,  c.   82,    §  24b.  p.   302. 

162:70.  Duty  of  council  on  small  petition.  If  such  petition  is  signed 
by  qualified  electors  in  number  equal  to  10  and  less  than  25  per  centum  of 
the  total  number  of  votes  cast  for  mayor  at  the  last  preceding  general 
municipal  election  and  the  said  proposed  ordinance  is  not  passed  by  the 
council  without  alteration,  before  the  commencing  of  publication  of  notice 
of  the  next  municipal  election,  it  shall  be  submitted  to  popular  vote  at  such 
election:  Provided,  however,  That  such  petition  must  be  filed  at  least  30 
days  before  the  date  fixed  for  such  election.     ['11,  c.  82,  §  24c,  p.  303.] 

Hist.     '11.  c.  82,  §  24c,  p.  303. 

162:71.  Compulsory  referendum.  If,  prior  to  the  date  when  any 
ordinance  shall  take  effect,  a  petition,  which  petition  and  its  requirements 
shall  be  substantially  as  required  by  the  provisions  of  sections  64  to  68  of 
this  chapter,  with  the  necessary  changes  made  therein  to  meet  the  needs 
of  this  section,  signed  by  qualified  electors  equal  in  number  to  25  per 
centum  of  the  entire  vote  cast  for  mayor  at  the  last  preceding  general 
municipal  election,  shall  be  filed  with  the  clerk  protesting  against  the  enact- 
ment of  such  ordinance,  it  shall,  by  the  filing  of  such  petition,  be  suspended 
from  taking  effect.  Immediately  upon  the  filing  of  petition  the  clerk  shall 
certify  the  number  of  votes  cast  for  mayor  at  the  last  preceding  general 
municipal  election,  and  the  number  of  signers  of  such  petition,  and  shall 
present  such  certificate,  petition  and  proposed  ordinance  to  the  council  at 
its  next  meeting.  Thereupon  the  council  shall  immediately  reconsider  such 
ordinance,  and,  if  it  do  not  entirely  repeal  the  same,  shall  submit  it  to 
popular  vote  at  the  next  municipal  election ;  the  council,  in  its  discretion, 
may  call  a  special  election  for  that  purpose ;  and  such  ordinance  shall  not 
take  effect  unless  the  majority  of  the  qualified  electors  voting  thereon  at 
such  election  shall  vote  in  favor  thereof. 


Hist.  '11.  c.  82,  §  25,  p.  303  ;  reference  to  "sec- 
tion 17"  of  original  act  was  clearly  an  error  for 
"section  24."  See  dis.  op.  of  Sullivan,  J.,  Swain  v. 
Fritchman  (1911)  21  I.  783,  808,  125  P.  319.  The 
reference  has  been  changed  to  "sections  64  to  68  of 
this  chapter,"  the  present  designations  of  that  por- 
tion of  section  24  of  the  original  act  to  which  ref- 
erence was  intended. 

Court  remedies  against  council:  The  council  may 
be  compelled  in  a  proper  case  by  mandamus  to  hold 
a  referendum  election  and  may  be  restrained  by 
writ    of    prohibition    from    holding    an    unauthorized 


election.      (Budge,  J.  dissents)    Perrault  v.  Robinson 
(1916)    29   I.   267,    158   P.    1074. 

Ordinances  not  subject  to  referendum:  Ordinances 
making  the  tax  levy  and  appropriations  (162:125) 
are  not  subject  to  the  referendum  provisions  of  this 
and  the  following  section.  (Sullivan,  J.  disesnts* 
Swain  v.  Fritchman    (1912)    21  I.  783.   125  P.   319. 

When  the  council  has  acted  upon  a  petition  under 
£  6825,  relating  to  opening  of  shows  on  Sunday,  by 
the  passage  of  an  appropriate  ordinance,  the  ref- 
erendum provision  of  the  commission  form  of  gov- 
ernment law  does  not  apply  thereto.  Perrault  v. 
Robinson    (1916)    29   I.   267.   158   P.    1074. 


162:72.  Voluntary  referendum.  The  council,  of  its  own  motion, 
may  submit  to  popular  vote,  for  adoption  or  rejection,  at  any  election  any 
proposed  ordinance  or  measure  in  the  same  manner  and  with  the  same 
force  and  effect  as  provided  in  this  chapter  for  their  submission  on  petition. 
['11,  c.  82,  §  26,  p.  303.] 


Hist.     '11,  c.  82,  §  26,  p.  303. 
Cross    ref.      See    preceding    section    and    its    anno 
tations. 
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162:73.  Form  of  ballots.  The  ballots  used  when  voting  upon  such 
proposed  and  referred  ordinances  or  measures  shall  be  as  above  provided  in 
this  chapter  for  voting  upon  ordinances  or  measures.  ['11,  c.  82,  §  27, 
p.  303.] 

Hist.     '11,  c.  82,   §  27,  p.  303. 

162:74.  Notice  of  election.  The  clerk  shall  publish  every  proposed 
or  referred  ordinance  at  least  twice  in  the  official  newspaper  of  such  city 
before  the  date  of  the  election  at  which  such  proposition  or  ordinance  is 
to  be  voted  upon ;  and  shall  give  such  other  notices  and  do  such  other  things 
relative  to  such  election  as  are  required  by  the  provisions  of  this  chapter, 
and  by  law,  for  general  municipal  elections.  ['11,  c.  82,  §  28,  p.  303.] 

Hist.     '11,  c.  82,  §  28,  p.  303. 

162:75.  Majority  vote  effective.  If  a  majority  of  the  electors  of 
such  city,  voting  on  any  proposed  ordinance  or  measure,  shall  vote  in  favor 
thereof,  the  same  shall  thereupon,  or  at  the  time  fixed  therein,  become 
effective  as  a  law  of  the  city,  or  as  a  mandatorv  order  to  the  council. 
['11,  c.  82,  §  29,  p.  304.] 

Hist.     '11,   c.   82,   §  29,  p.   304. 

162:76.  When  plurality  vote  decisive.  If  the  provisions  of  two  or 
more  ordinances  approved  at  the  same  election  are  inconsistent,  the  ordi- 
nance receiving  the  highest  vote  shall  prevail.     ['11,  c.  82,  §  30,  p.  304.] 

Hist.     '11,  c.  82.   §  30.  p.   304. 

162:77.  Direct  legislation  necessary  to  repeal.  No  ordinance  which 
has  been  adopted  by  popular  vote,  under  the  provisions  of  this  chapter, 
shall  be  repealed  or  amended,  except  by  popular  vote  upon  the  same. 
['11,  c.  82,  §  31,  p.  304.] 

Hist     '11,  c.  82,   §  31,  p.  304. 

162:78.  More  than  one  question  submitted:  Prohibition  on  time  of 
election.  Any  number  of  proposed  ordinances  may  be  voted  upon  at  the 
same  election  in  accordance  with  the  provisions  of  this  chapter,  but  there 
shall  not  be  held,  under  the  initiative  and  referendum  herein  provided  for, 
more  than  one  special  election  in  any  period  of  six  months  for  such  purpose. 
['11,  c.  82,  §  32,  p.  304.] 

Hist.     '11,  c.   82,   §  32,  p.   304. 

162:79.  Additional  regulations  by  council.  The  council,  by  ordi- 
nance, may  make  other  and  further  regulations  to  carry  out  provisions  of 
this  chapter,  not  inconsistent  herewith.     ['11,  c.  82,  §  33,  p.  304.] 

Hist.     '11,  c.  82,   §  33,  p.  304. 

ARTICLE  5. 
RECALL. 

Comp.  leg.     Similar  laws  in  other  states.     Hodges  v.  Tucker  (1914)  25  I.  563,   576,   138  P.  1139. 

Recall  exclusive  remedy  for  removal  of  officer:  The  recall  of  officers  provided  by  this  article 
is  exclusive  of  any  other  remedy  provided  prior  to  its  enactment.  Hodges  v.  Tucker  (1914) 
25  I.  563,  138  P.  1139. 

This    law    supersedes    or    suspends    §  7459    providing    summary    proceedings    for    removal    of 
officers.     lb. 

162:80.  Recall  authorized.  The  holder  of  any  elective  office,  whether 
elected  or  appointed  thereto,  may  be  removed  therefrom  by  recall :  Pro- 
vided, That  no  recall  petition  shall  be  filed  against  any  officer  until  he  has 
actually  held  his  office  for  at  least  three  months.     ['11,  c.  82,  §  34,  p.  304.] 

Hist.      '11,   c.   82,   §  34,   p.    304. 

162:81.  Initiation  of  recall.  The  recall  shall  be  instituted  by  filing 
with  the  clerk  a  verified,  written  petition,  requesting  such  removal,  signed 
by  qualified  electors  of  the  city,  and  stating  the  residence  of  each  signer 
thereto.     ['11,  c.  82,  §  35,  p.  304.] 

Hist.     '11,  c.  82,   §  35,  p.   304. 
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162:82.     Form  of  recall  petition.     The  form  and  contents  of  the  pe- 
tition shall  be  substantially  as  follows : 

To  the  council  of : 

We,  the  signers  hereto,  qualified  electors  of  the  city  of 

request  the  removal  of  (name  of  incumbent  of  elective  office 
sought  to  be  removed  to  be  inserted)  from  the  office  of  (name  of 
office  to  be  inserted).  (Here  there  shall  be  inserted  in  not  more 
than  200  words  the  reasons  for  demanding  the  recall  of  the 
officer.) 

Name.  Residence  (street  and  number). 


State  of  Idaho,  [ 

County  of \  ss- 

(Name  of  petitioner  to  be  inserted  here.) 

- ,  being  first  duly  sworn,  says  that  he  is 

one  of  the  signers  of  the  foregoing  petition ;  that  the  statements 
made  therein  are  true,  and  that  each  signature  appended  thereto 
is  the  genuine  signature  of  the  person  whose  name  it  purports  to 
be,  as  he  verily  believes. 


(Petitioner  sign  here.) 

Subscribed  and  sworn  to  before  me  this dav  of 

19 


Notary  public  residing  at ,  Idaho. 

['11,  c.  82,  §  36,  p.  304.] 

Hist.      '11,   c.   82,   §  36,   p.   304. 

162:83.  Regulations  concerning  recall  petition.  The  petition  may 
consist  of  one  or  more  papers  circulated  separately,  and  the  signatures 
thereto  may  be  upon  the  paper  or  papers  containing  the  formal  petition, 
or  upon  other  papers  attached  thereto.  The  verification  may  be  made  by 
one  or  more  petitioners,  and  the  several  parts  of  the  petition  may  be 
verified  separately  and  by  different  persons.  All  papers  and  documents 
comprising  a  single  petition  shall  be  filed  with  the  clerk  on  the  same  day, 
and  the  clerk  shall  notify  immediately,  in  writing,  the  officer  sought  to  be 
removed.     [11,  c.  82,  §  37,  p.  305.] 

Hist.     '11,   c.   82,    §  37,   p.  305. 

162:84.  Incumbent's  objections  to  sufficiency.  Within  10  days  after 
the  filing  of  the  petition,  the  incumbent  whose  removal  was  requested  shall 
file,  in  writing,  with  the  clerk  his  objections,  if  any,  to  the  sufficiency  of 
such  petition,  and  he  can  not  thereafter  contest  its  sufficiency  upon  any 
objection  not  so  filed.  Such  objection  shall  be  specific,  and  shall  set  forth 
the  reasons  for  each  objection,  and  no  general  objection  to  the  qualifica- 
tions of  the  signers  of  such  petition  shall  be  sufficient.  If  the  result  of  the 
election  be  adverse  to  the  incumbent,  all  defects  in  the  petition  shall  be 
cured  thereby.     ['11,  c.  82,  §  38,  p.  305.] 

Hist.     '11,  c.  82,  §  38,  p.  305. 

162:85.  Presentation  of  petition  to  council.  Within  two  days  after 
date  of  filing  of  the  petition,  the  clerk  shall  certify  the  number  of  votes 
cast  for  mayor  at  the  last  general  municipal  election,  and  the  number  of 
signers  to  such  petition,  and  present  such  petition  and  certificate  to  the 
council  at  its  next  regular  meeting.     ['11,  c.  82,  §  39,  p.  305.] 

Hist.     '11,  c.  82,  §  39,  p.   305. 
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162:86.  Amendment  of  petition.  If  the  petition  be  insufficient  in 
any  respect  it  may  be  withdrawn  by  the  person  filing  it,  and  amended  as 
many  times  as  desired,  within  40  days  of  the  original  filing.  The  duty  of 
the  clerk  shall  be  the  same  with  respect  to  any  amended  petition  as  upon 
the  original  petition.     ['11,  c.  82,  §  40,  p.  305.] 

Hist.     '11,  c.  82,  §  40,  p.  305. 

162:87.      Duty  of  council  on  large  petition:      Special  recall  election. 

If  a  petition  be  signed  by  qualified  electors  in  number  equal  to  35  per 
centum  of  the  total  number  of  votes  cast  for  mayor  at  the  last  preceding 
general  municipal  election,  the  council  within  seven  days  after  the  final 
certification  by  the  clerk,  unless  the  incumbent  sought  to  be  removed  resign 
within  five  days  after  such  final  certifications,  shall  order  a  special  elec- 
tion to  be  held  on  a  date  fixed  in  such  order,  not  less  than  40  days,  nor 
more  than  50  days  from  the  date  of  such  final  certification:  Provided, 
That  if  any  other  municipal  election  is  appointed  to  be  held  within  90  days 
from  said  final  certification,  the  recall  election  shall  be  held  at  the  same 
time  as  such  other  election.     ['11,  c.  82,  §  41,  p.  306.] 

Hist.     '11,  c.  82,  §  41,  p.  306. 

162:88.  Duty  of  council  on  small  petition.  If  the  petition  is  signed 
by  qualified  electors  in  number  equal  to  20  per  centum  and  less  than  35 
per  centum  of  the  total  number  of  votes  cast  at  the  last  preceding  general 
municipal  election,  the  council,  within  seven  days  after  the  final  certifica- 
tion by  the  clerk,  unless  the  incumbent  sought  to  be  removed  resign  within 
five  days  after  such  final  certification,  shall  order  and  fix  the  election  upon 
the  date  of  the  next  municipal  election :  Provided,,  That  not  less  than  90 
days  shall  elapse  between  the  date  of  the  final  certification  of  the  recall 
petition  by  the  clerk  and  the  said  municipal  election.  ['11,  c.  82,  §  42, 
p.  306.] 

Hist.     '11,  c.  82,   §  42,  p.  306. 

162:89.      Publication  of  reasons  for  recall   and   incumbent's   reply. 

In  the  published  call  for  any  election  at  which  the  recall  of  any  such  officer 
is  used  under  the  provisions  of  this  chapter  there  shall  be  printed  in  not 
more  than  200  words  the  reason  for  demanding  the  recall  of  the  officer,  as 
set  forth  in  the  recall  petition,  and  in  not  more  than  200  words  the  officer 
sought  to  be  recalled  may  justify  his  course  in  office,  provided  that  such 
officer  file  with  the  mayor  such  statement  within  two  days  after  receiving 
notice  of  the  filing  of  such  recall  petition.     ['11,  c.  82,  §  43,  p.  306.] 

Hist.     '11,  c.  82,   §  43,  p.   306. 

162:90.  Incumbent  a  candidate.  At  such  election  the  incumbent 
shall  be  a  candidate  without  nomination  unless  he  file  written  notice  to 
the  contrary  with  the  clerk  before  the  ballots  are  printed.  ['11,  c.  82,  §  44, 
p.  306.] 

Hist.     '11  c.   82,   §  44,   p.    306. 

162:91.  Application  of  municipal  election  laws.  The  procedure  for 
nominations  and  election  shall  be  the  same  as  in  general  municipal  elec- 
tions.    ['11,  c.  82,  §  45,  p.  306.] 

Hist.     '11,  c.   82,   §  45,  p.   306. 

162:92.  Effect  of  successful  recall:  Expiration  of  term.  If  the  in- 
cumbent shall  not  be  reelected,  his  tenure  of  office  shall  terminate  upon  the 
determination  of  the  result  of  the  election  by  the  canvassing  board.  His 
successor  shall  qualify  for  office  immediately  thereafter,  and  shall  hold 
office  for  the  unexpired  term.     ['11,  c.  82,  §  46,  p.  306.] 

Hist.     '11,   c.   82,   §  46,   p.   306. 
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162:93.  Same:  Ineligibility  of  recalled  officer.  An  officer,  removed 
from  office  by  recall  election,  or  who  shall  resign  from  such  office  pending 
recall  proceedings  against  him,  shall  not  be  appointed  to  any  city  office  or 
employment  within  two  years  after  such  removal  or  resignation.  ['11, 
c.  82,  §  47,  p.  306.] 

Hist.     '11,  c.  82,   §  47,  p.  306.  penalty    in    addition    to    ouster.      Hodges    v.    Tucker 

Additional     penalty:       This     section    prescribes     a        (1914)   25  I.  563,  138  P.  1139. 

162:94.  Joinder  in  recall.  Two  or  more  elective  officers  may  be 
joined  in  one  petition  for  removal.     ['11,  c.  82,  §  48,  p.  307.] 

Hist.     '11,  c.  82,  §  48,  p.  307. 

162:95.  Effect  of  vacancy  pending  election.  If  a  vacancy  occur  in 
the  office  after  a  removal  election  has  been  ordered,  the  election  shall  never- 
theless be  held  as  in  this  chapter  provided.     ['11,  c.  82,  §  49,  p.  307.] 

Hist.     '11,  c.  82,  §  49,  p.  307. 

162:96.  Additional  regulations  by  council.  The  council  may,  by  or- 
dinance, make  such  further  regulations  as  may  be  necessary  to  carry  out 
the  provisions  of  this  chapter  relative  to  the  recall  of  an  official  or  officials. 
['11,  c.  82,  §  50,  p.  307.] 

Hist.     '11.  c.  82,   §  50,  p.  307. 

ARTICLE   6. 
FRANCHISES. 

162:97.      Water  fronts   and   parks  alienable   by  people  only.      The 

rights  of  the  city  in  and  to  its  water  front,  wharf  property,  land  under 
water,  public  landings,  wharves,  docks  and  parks,  except  as  otherwise 
provided  in  this  chapter,  are  hereby  declared  inalienable  except  by  vote 
of  the  people.     ['11,  c.  82,  §  51,  p.  307.] 

Hist.     '11,  c.   82,   §  51,  p.  307. 

162:98.  Franchises  subject  to  strict  construction.  No  person,  firm 
or  corporation  shall  ever  exercise  any  franchise  or  privilege  mentioned  in 
this  chapter  except  in  so  far  as  he  or  it  may  be  entitled  to  do  so  by  direct 
authority  of  the  constitution  of  Idaho  or  of  the  constitution  or  laws  of  the 
United  States,  in,  upon,  over,  under  and  along  any  street,  alley,  highway 
or  other  public  place  in  such  city,  unless  he  or  it  shall  have  obtained  a 
grant  therefor  in  accordance  with  the  provisions  of  this  chapter.  ['11, 
c.  82,  §  52,  p.  307.] 

Hist.     '11,  c.  82,  §  52,  p.  307. 

162:99.  Street  franchises  subject  to  lawful  conditions.  Every 
franchise  or  privilege  to  construct  or  operate  street,  suburban  or  interur- 
ban  railroads  along,  upon,  over  or  under  any  street,  highway,  or  other 
public  place,  or  to  lay  pipes  or  conduits  or  to  erect  poles  or  wires  or  other 
structures  in,  upon,  over,  under  or  along  any  street,  alley,  highway  or 
other  public  places  in  the  city  for  the  transmission  of  gas  or  electricity,  or 
for  any  purpose  whatever,  shall  be  granted  upon  the  conditions  in  this 
chapter  provided,  and  where  not  provided  in  this  chapter,  then  as  provided 
by  general  law.     ['11,  c.  82,  §  53,  p.  307.] 

Hist.     '11,  c.   82,   §  53,   p.   307. 

162:100.  Application  for  franchise.  An  applicant  for  a  franchise 
or  privilege  shall  file  with  the  council  an  application  therefor,  and  there- 
upon the  council  shall,  if  it  propose  to  grant  the  same,  advertise  the  fact  of 
said  application,  together  with  a  statement  that  it  is  proposed  to  grant  the 
same,  in  the  official  newspaper  of  the  city.  The  publication  of  such  adver- 
tisement must  be  made  in  at  least  one  issue  of  the  official  newspaper  before 
any  further  action  can  be  taken  on  such  application.  ['11,  c.  82,  §  54(1), 
p.  307.] 

Hist..    '11.  c.  82,  §  54(1),  p.   307. 
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162:101.      Advertisement  of  sale  of  franchise  privilege:    Sealed  bids. 

The  advertisement  must  state  the  character  of  the  franchise  or  privilege 
it  is  proposed  to  grant,  and,  if  it  be  a  street,  surburban  or  interurban  rail- 
road, the  route  to  be  traversed ;  that  sealed  bids  therefor  will  be  opened  at 
a  stated  time  and  place,  and  that  the  franchise  will  be  awarded  to  the  bidder 
offering  to  pay  to  the  city  during  the  life  of  the  franchise  the  highest  per- 
centage of  the  gross  annual  receipts  received  from  the  use,  operation  or 
possession  of  the  franchise :  Provided,  That  such  percentage  be  not  less 
than  1  per  cent  of  said  gross  annual  receipts  during  the  first  10  years,  not 
less  than  2  per  cent  during  the  second  10  years,  not  less  than  3  per  cent 
during  the  third  10  years,  and  not  less  than  4  per  cent  for  the  rest  of  the 
life  of  the  franchise.     [11,  c.  82,  §  54(2),  p.  307.] 

Hist.     '11,  c.  82,    §  54(2),  p.   307. 

162:102.  Open  competitive  bidding.  At  the  time  of  opening  the 
sealed  bids,  any  responsible  person,  firm  or  corporation,  present  in  person, 
or  represented,  may  bid  for  such  franchise  or  privilege  not  less  than  one- 
fourth  of  1  per  cent  of  the  gross  annual  receipts  above  the  highest  sealed 
bid  therefor,  and  such  bid  so  made  may  be  raised  not  less  than  one-fourth 
of  1  per  cent  of  the  gross  annual  receipts  by  any  other  responsible  bidder, 
and  such  bidding  may  continue  until  finally  such  franchise  shall  be  struck 
off,  sold  and  awarded  by  the  council  to  the  person,  firm  or  corporation 
offering  the  highest  percentage  of  the  gross  annual  receipts  arising  from 
the  use,  operation  or  possession  of  such  franchise:  Provided,  That  if,  in 
the  judgment  of  the  council,  no  adequate  or  responsible  bid  has  been  made, 
the  council  may  withdraw  such  franchise  from  sale  or  advertise  for  a  new 
bid.     ['11,  c.  82,  §54(3),  p.  308.] 

Hist.     '11,   c.  82,    §  54(3).  p.   308. 

162:103.  Bidders'  deposits.  Every  application  and  bid  for  fran- 
chises under  this  chapter  shall  be  accompanied  by  a  cash  deposit  of  $2000, 
or  a  certified  check  therefor  as  a  guarantee  of  good  faith  of  the  applicant 
or  bidder,  and  as  a  fund  out  of  which  to  pay  all  expenses  connected  with 
such  application  and  the  granting  of  such  franchise. 

Upon  the  franchise  being  awarded,  all  deposits  made  by  unsuccessful 
bidders  shall  be  returned.  The  deposit  of  the  successful  bidder  shall  be 
retained  until  the  filing  and  approval  of  the  surety  bond  hereinafter  pro- 
vided for,  whereupon  the  remainder  of  such  deposit,  after  the  payment 
therefrom  of  all  expenses  incurred  by  the  city  in  connection  with  the  adver- 
tising and  awarding  of  such  franchise,  shall  be  returned.  ['1.1,  c.  82, 
§  54(4),  p.  308.] 

Hist.     '11,   c.   82,   §  54(4),  p.   308. 

162:104.  No  restrictions  on  free  competition.  No  clause  or  condi- 
tion of  any  kind  shall  be  inserted  in  any  franchise  or  grant,  offered  or  sold 
under  the  terms  of  this  chapter,  which  shall  directly  or  indirectly  restrict 
free  and  open  competition  in  bidding  therefor,  and  no  clause  or  provision 
shall  be  inserted  in  any  franchise  offered  for  sale  which  shall  in  any  wise 
favor  one  person,  firm  or  corporation  as  against  another  in  bidding  for  the 
purchase  thereof.     ['11,  c.  82,  §  54(5),  p.  308.] 

Hist.     '11,  c.   82,   §54(5),  p.   308. 

162:105.  Successful  bidder's  bond.  The  successful  bidder  for  any 
franchise  or  privilege  awarded  under  this  chapter  shall  file  a  bond  running 
to  the  city  to  be  approved  by  the  council  in  the  penal  sum  by  it  to  be  pre- 
scribed and  set  forth  in  the  advertisement  for  bids,  conditioned  that  such 
bidder  shall  well  and  truly  observe  and  faithfully  perform  each  and  every 
term  and  condition  of  such  franchise  and  that  in  case  of  any  breach  of 
condition  of  such  bond  the  whole  amount  of  the  penal  sum  therein  named 
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shall  be  taken  and  be  deemed  to  be  liquidated  damages  and  shall  be  recov- 
erable from  the  principal  and  surety  upon  such  bond. 

Such  bond  shall  be  filed  with  the  council  within  five  days  after  such 
franchise  is  awarded,  and  within  30  days  after  the  filing  and  approval  of 
such  bond,  said  franchise  shall  by  the  council  be  granted  by  ordinance  to 
the  person,  firm  or  corporation  to  whom  it  shall  have  been  struck  off,  sold 
or  awarded,  and  in  case  such  bond  shall  not  be  so  filed,  the  award  of  such 
franchise  shall  be  set  aside  and  any  money  deposited  in  connection  with 
the  awarding  of  the  franchise  shall  be  forfeited,  and  the  franchise  shall, 
in  the  discretion  of  the  council,  be  readvertised  and  again  offered  for  sale 
in  the  same  manner  and  under  the  same  restrictions  as  hereinbefore  pro- 
vided.    ['11,  c.  82,  §  54  (6) ,  p.  309.] 

Hist.     '11,  c.   82,   §  54(6),  p.  309. 

162:106.  Maximum  franchise  term.  The  maximum  length  of  time 
for  which  a  franchise  or  privilege  to  use  the  streets,  alleys,  highways, 
waters  or  other  public  places  of  the  city  may  be  granted  to  any  person, 
firm  or  corporation,  except  for  steam  railroads,  shall  be  30  years.  ['11, 
c.  82,  §  55,  p.  309.] 

Hist.     '11,  c.  82,   §  55,  p.  309. 

162:107.  Time  of  commencement  and  completion  of  work.  Work 
under  any  franchise  granted  in  accordance  with  the  terms  of  this  chapter 
shall  be  commenced  in  good  faith  within  not  more  than  four  months  from 
the  date  of  the  final  passage  of  the  ordinance  granting  such  franchise,  and 
if  not  so  commenced  within  said  time,  said  franchise  shall  be  forfeited. 
Work  under  any  franchise  so  granted  shall  be  completed  within  the  time 
fixed  for  such  completion  in  the  ordinance  granting  such  franchise,  which 
time  shall  be  not  more  than  three  years  from  the  date  of  the  final  passage 
of  the  ordinance  granting  such  franchise,  and  if  not  so  completed  within 
said  time,  said  franchise  shall  be  forfeited :  Provided,  That  if  good  cause 
be  shown,  the  council  may,  by  resolution,  extend  the  time  for  completion 
thereof,  not  exceeding  three  months.     ['11,  c.  82,  §  56,  p.  309.] 

Hist.     '11,  c.  82,  §  56,  p.  309. 

162:108.  Right  of  municipal  regulation  reserved.  The  grant  of 
every  franchise  or  privilege  shall  be  subject  to  the  right  of  the  city,  whether 
reserved  or  not,  to  make  all  regulations  which  shall  be  necessary  to  secure, 
in  the  most  ample  manner,  the  safety,  welfare  and  accommodations  of  the 
public,  including  among  other  things,  the  right  to  pass  and  enforce  ordi- 
nances to  protect  the  public  from  danger  and  inconvenience  in  the  opera- 
tion of  any  work  or  business  authorized  by  the  grant  of  the  franchise,  and 
the  right  to  make  and  enforce  all  such  regulations  as  shall  be  reasonably 
necessary  to  secure  adequate,  sufficient  and  proper  service  and  accommo- 
dations for  the  people  and  insure  their  comfort  and  convenience.  ['11, 
c.  82,  §  57,  p.  309.] 

Hist.     '11,  c.  82,  §  57,  p.  309. 

162:109.  Right  of  rate  regulation  reserved.  The  grant  of  every 
franchise  or  privilege  shall  be  subject  to  the  right  of  the  state,  whether 
reserved  or  not,  to  prescribe  and  regulate  the  rates,  fares,  rentals  or 
charges  made  for  the  service  rendered  under  such  franchise.  The  grant 
of  every  franchise  for  a  street,  suburban  or  interurban  railroad  shall  pro- 
vide that  all  United  States  mail  carriers  and  officials,  policemen  and  fire- 
men of  the  city  shall,  at  all  times,  while  in  the  actual  discharge  of  their 
duties,  be  allowed  to  ride  on  the  cars  of  such  railroad  within  the  boundaries 
of  the  city  without  paying  therefor  and  with  all  rights  of  other  passengers. 

Hist.  '11,  c.  82.  §  58,  p.  310;  right  of  rate  regu- 
lation reserved  in  "state"  instead  of  "city,"  on  au- 
thority of  '13,  c.   61,  p.  247   (c.   106). 
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162 :1 10.      Option  of  city  to  purchase  or  own  property  at  end  of  term. 

Every  ordinance  granting  any  franchise  shall  provide  that,  at  the  expira- 
tion of  the  period  for  which  the  franchise  was  granted,  or  at  any  time 
before,  as  stated  in  the  ordinance,  the  city,  at  its  election  and  upon  the 
payment  of  a  fair  valuation  to  be  made  in  the  manner  provided  in  the  or- 
dinance making  the  grant,  may  purchase  and  take  over  to  itself  the  prop- 
erty and  plant  of  the  grantee  in  its  entirety,  but  in  no  case  shall  the  value 
of  the  franchise  of  the  grantee  be  considered  or  taken  into  account  in  fixing 
such  valuation.  Or  it  may  be  provided  in  the  ordinance  granting  any  fran- 
chise that  the  property  and  plant  of  the  grantee  shall,  at  the  expiration  of 
the  period  for  which  the  franchise  is  granted,  become  the  property  of  the 
city  without  any  compensation  to  the  grantee.     ['11,  c.  82,  §  59,  §  310.] 

Hist.     '11,  c.  82,   §  59,  p.  310. 

162:111.  Same:  Formal  conveyance  not  necessary.  Every  ordi- 
nance granting  any  franchise  shall  further  provide  that,  upon  the  payment 
by  the  city  of  a  fair  valuation  in  the  manner  provided  in  the  ordinance, 
the  plant  and  property  of  the  grantee  shall  become  the  property  of  the  city 
by  virtue  of  the  grant  in  payment  thereunder,  and  without  the  execution 
of  any  instrument  or  conveyance.  Or,  in  case  it  is  provided  in  the  ordi- 
nance granting  any  franchise  that  the  property  and  plant  of  the  grantee 
shall,  at  the  expiration  of  the  period  for  which  it  was  granted,  become  the 
property  of  the  city  without  any  compensation  to  the  grantee,  the  property 
and  plant  of  the  grantee  shall  then  become  the  property  of  the  city  by  virtue 
of  the  grant  and  without  the  execution  of  any  instrument  or  conveyance. 
['11,  c.  82,  §  60,  p.  310.] 

Hist.     '11,  c.  82,   §  60,  p.  310. 

162:112.  Alienation  of  franchise  subject  to  approval.  Any  franchise 
granted  by  the  city  shall  not  be  leased,  assigned  or  otherwise  alienated 
without  the  express  consent  of  the  city,  and  no  dealings  with  a  lessee  or 
assignee  on  the  part  of  the  city  to  require  the  performance  of  any  act  or 
payment  of  any  compensation  by  the  lessee  or  assignee  shall  be  deemed  to 
operate  as  such  consent :  Provided,  That  nothing  herein  shall  be  construed 
to  prevent  the  grantees  of  such  franchise  from  including  it  in  a  mortgage 
or  trust  deed  executed  for  the  purpose  of  obtaining  money  for  corporate 
objects.     ['11,  c.  82,  §  61,  p.  310.] 

Hist.     '11,  c.  82,  §  61,  p.   310. 

162:113.  Franchise  holder  subject  to  special  improvement  assess- 
ments. Every  grant  of  any  franchise  or  privilege  in,  over,  under  or  along 
any  of  the  streets,  highways  or  public  places  in  the  city  for  railway  pur- 
poses shall  be  subject  to  the  conditions  that  the  person,  firm  or  corporation 
exercising  or  enjoying  the  same  shall  sprinkle,  clean,  keep  in  repair  and 
pave  and  repave  so  much  of  said  street,  highway  or  other  public  place  as 
may  be  occupied  by  said  railway  as  lies  between  the  rails  of  each  railway 
track,  and  between  the  lines  of  double  track,  and  for  a  space  of  two  feet 
outside  of  said  track.     ['11,  c.  82,  §  62,  p.  311.] 

Hist.     '11,  c.  82,   §  62,  p.   311. 

162:114.  City's  right  of  inspection  of  books.  Such  city,  by  its  coun- 
cilmen,  auditor,  deputy  auditor  or  accountants  authorized  by  the  council, 
shall  have  the  right  at  all  reasonable  times  to  examine  all  the  books,  vouch- 
ers and  records  of  any  person,  firm  or  corporation  exercising  or  enjoying 
any  franchise  or  privilege  granted  by  the  city  for  the  purpose  of  verifying 
any  of  the  statements  of  gross  receipts  provided  for,  and  for  any  other 
purpose  whatsoever  connected  with  the  duties  or  privileges  of  the  city  or 
of  such  person,  firm  or  corporation  arising  from  this  chapter,  or  from  the 
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ordinance  granting  the  franchise,  and  may  audit  the  same  at  the  end  of 
each  year.     ['11,  c.  82,  §  63,  p.  311.] 

Hist.     '11,  c.  82,   §  63,  p.   311. 

162:115.  Annual  statements  of  franchise  holders.  Every  person, 
firm  or  corporation  operating  any  business  under  a  franchise  granted  un- 
der this  chapter  shall  file  annually  with  the  city  clerk,  on  such  date  as  shall 
be  fixed  by  the  council,  a  report  for  the  preceding  year. 

Such  report  shall  be  in  writing,  verified  by  the  affidavit  of  such  person 
or  persons,  or  officer  of  the  corporation,  as  the  council  shall  direct,  and 
shall  contain  a  statement,  in  such  form  and  detail  as  shall  from  time  to 
time  be  prescribed  by  the  council,  of  all  the  gross  receipts  arising  from 
all  the  business  done  by  said  person,  firm  or  corporation  within  such  city 
for  the  year  immediately  preceding  such  report.  Such  report  shall  contain 
such  further  statements  as  may  be  required  by  the  council  concerning  the 
character  and  amount  of  business  done  and  the  amount  of  receipts  and 
expenses  connected  therewith,  and  also  the  amount  expended  for  new  con- 
struction, repairs  and  betterments  during  such  year.  ['11,  c.  82,  §  64, 
p.  311.] 

Hist.     '11,  c.  82,   §  64,  p.   311. 

162:116.  Payment  of  percentage  of  receipts.  A  stipulated  percent- 
age of  gross  receipts  shall  be  paid  annually  at  the  time  of  filing  the  annual 
report.  Failure  to  pay  such  percentage  shall  work  a  forfeiture  of  the  fran- 
chise. The  provisions  as  to  payment  of  gross  receipts  shall  apply  to  every 
person,  firm  or  corporation  using  or  operating  the  works  constructed  under 
such  franchise.     ['11,  c.  82,  §  65,  p.  312.] 

Hist.     '11,  o.  82,   §  65,  p.  312. 

162:117.  Forfeiture  of  franchise.  Every  ordinance  granting  any 
franchise  or  privilege  shall  provide  for  the  termination  or  forfeiture  there- 
of upon  breach  or  failure  to  comply  with  any  of  the  terms,  limitations  or 
conditions  thereof,  and  in  all  such  cases  the  council  shall  have  power  to 
declare  the  termination  and  forfeiture  of  any  such  franchise  or  privilege 
the  same  as  though  in  each  instance  such  power  was  expressly  reserved. 
['11,  c.  82,  §  66,  p.  312.] 

Hist.     '11,  c.  82,   §  66,  p.  312. 

162:118.  Prior  unused  franchises:  How  validated.  All  franchises 
and  privileges  heretofore  granted  by  such  city,  which  are  not  in  actual 
use  or  enjoyment,  or  which  the  grantees  thereof  have  not  in  good  faith 
commenced  to  exercise,  shall  be  declared  forfeited  and  invalid,  unless  such 
grantees  or  their  assigns  shall,  within  six  months  after  this  chapter  takes 
effect,  in  good  faith,  commence  the  exercise  and  enjoyment  of  such  privi- 
lege or  franchise.     ['11,  c.  82,  §  67,  p.  312.] 

Hist.     '11,  c.  82,   §  67,  p.  312. 

162:119.  Franchise  value.  Ordinances  granting  franchises  shall 
contain  provisions  prohibiting  any  corporation  holding  any  franchise  from 
issuing  any  capital  stock  on  account  of  a  franchise  or  the  value  thereof. 
['11,  c.  82,  §  68,  p.  312.] 

Hist.     '11,  c.  82,   §  68,   p.  312. 

162:120.  Grantee  of  franchise  must  accept  conditions.  No  sale  or 
lease  of  any  franchise  granted  by  the  city  shall  be  effective  until  the  as- 
signee, or  lessee,  shall  have  filed  in  the  office  of  the  clerk  an  instrument, 
duly  executed,  reciting  the  fact  of  the  sale  or  lease,  accepting  the  terms 
of  the  franchise  affected,  and  agreeing  to  perform  all  the  conditions  re- 
quired of  the  grantee  thereunder.  The  assignee  or  lessee,  also  shall  file  a 
bond  in  such  amount  and  with  such  conditions  as  the  council  may  require, 
which  bond  shall  run  to  the  city  as  of  a  deed,  with  sureties  satisfactory 
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to  the  council,  and  shall  obligate  the  grantee,  or  lessee,  to  discharge  all 
obligations  and  liabilities  imposed  upon  the  grantee  by  the  franchise.  ['11, 
c.  82,  §  69,  p.  312.] 

Hist.     '11,  c.  82,  §  69,  p.  312. 

162:121.  Council  may  impose  additional  conditions.  The  enumera- 
tion and  specification  of  particular  matter  which  must  be  included  in  every 
franchise  granted,  shall  not  be  construed  to  impair  or  limit  the  right  and 
power  of  the  city  to  insert  in  such  franchises  all  such  other  and  further 
conditions  and  restrictions  as  the  council  may  deem  proper  to  protect  the 
city's  interests.     ['11,  c.  82,  §  70,  p.  312.] 

Hist.     '11,  c.  82,   §  70,  p.  312. 

ARTICLE  7. 
MISCELLANEOUS  PROVISIONS. 

162:122.  Quarterly  financial  statement.  The  council  shall,  at  the 
end  of  each  quarter  of  each  fiscal  year,  in  one  issue  of  the  official  news- 
paper, print  a  detailed,  itemized  statement  of  all  receipts  and  expenditures 
of  the  city  during  such  quarter,  and  a  summary  of  all  funds  of  the  city, 
and  shall  preserve  the  original  on  file  for  public  inspection.  At  the  end 
of  each  year  the  council  shall  cause  a  full  and  complete  examination  of  all 
the  books  and  accounts  of  the  city  to  be  made,  and  shall  publish  the  result 
of  such  examination  in  the  manner  above  provided  for  publication  of  state- 
ment of  quarterly  expenditures.     ['11,  c.  82,  §  71,  p.  312.] 

Hist.     '11,  c.  82,   §  71,  p.   312. 

162:123.  First  appropriation  bill.  If,  at  the  beginning  of  the  term 
of  office  of  the  first  council  elected  in  such  city  under  the  provisions  of  this 
chapter,  the  appropriations  for  the  expenditures  of  the  city  government 
for  the  current  fiscal  year  have  been  made,  said  council  shall  have  power, 
by  ordinance,  to  revise,  to  repeal  or  change  said  appropriations  and  to 
make  additional  appropriations  by  passing  a  new  appropriation  bill  within 
30  days  after  taking  office.     ['11,  c.  82,  §  72,  p.  313.] 

Hist.     '11,  c.  82,  §  72,  p.  313. 

162:124.  Definitions.  In  the  construction  of  this  chapter,  the  fol- 
lowing rules  shall  be  observed,  unless  such  construction  would  be  incon- 
sistent with  the  manifest  intent,  or  repugnant  to  the  context  of  the  statute : 

1.  The  word  "councilman"  shall  be  construed  to  mean  councilman  or 
mayor  when  applied  to  cities  under  this  chapter. 

2.  When  an  office  or  officer  is  named  in  any  law  referred  to  in  this 
chapter,  it  shall,  when  applied  to  cities  under  this  chapter,  be  construed  to 
mean  the  office  or  officer  having  the  same  functions  or  duties  under  the 
provisions  of  this  chapter,  or  under  ordinances  passed  under  authority 
thereof. 

3.  The  word  "franchise"  shall  include  every  special  privilege  in  the 
streets,  alleys,  highways  and  public  places  of  the  city,  whether  granted  by 
the  state  or  the  city,  which  does  not  belong  to  the  citizens  generally  by 
common  right. 

4.  The  word  "electors"  shall  be  construed  to  mean  persons  qualified 
to  vote  for  elective  officers  at  regular  municipal  elections.  ['11,  c.  82,  §  73, 
p.  313.] 

Hist.     '11,  c.  82,  §  73,  p.  313. 

162:125.  When  ordinances  take  effect.  Ordinances  making  the  an- 
nual tax  levy  and  appropriations  shall  take  effect  immediately  upon  their 
passage.  Ordinances  granting  franchises  of  any  kind  shall  take  effect  not 
less  than  30  days  after  their  passage  and  approval.  All  other  ordinances 
enacted  by  the  council  shall  take  effect  not  less  than  10  days  after  the  date 
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of  their  passage :  Provided,  however,  That  the  ordinance  may  fix  a  later 
date  at  which  it  may  take  effect,  in  which  event  it  shall  take  effect  at  such 
later  date.  Ordinances  adopted  by  the  electors  of  a  city  shall  take  effect 
at  the  time  fixed  therein,  or  if  no  such  time  is  designated  therein,  at  the 
date  of  adoption.     ['11,  c.  82,  §  74,  p.  313.] 

Hist.     '11,  c.  82,  §  74,  p.  313.  and  appropriations   should  be   submitted   to   a  refer- 

Referendum:     It  was  not  the  intention  of  the  leg-        fendui"  vote-     (Sullivan,  J.  dissents)  Swain  v.  Fritch- 
islature  that  ordinances  making  the  annual  tax  levy        man   (1912)    21  I.  783,    125  P.   319. 

162:126,  Abandonment  of  commission  form.  Any  city  which  shall 
have  operated  for  more  than  six  years,  under  the  provisions  of  this  chapter, 
may  abandon  such  organization  hereunder,  and  accept  the  provisions  of  the 
general  law  of  the  state  then  applicable  to  cities  of  its  population,  or  if 
now  organized  under  special  charter,  may  resume  said  special  charter  as 
follows : 

Upon  the  petition  of  not  less  than  25  per  centum  of  the  electors  of  such 
city  a  special  election  shall  be  called  at  which  the  following  proposition 
only  shall  be  submitted: 

Shall  the  city  of  (name  of  city)  abandon  its  organization  under 
the  act  of  the  eleventh  session  of  the  legislature  of  Idaho  and  be- 
come a  city  under  the  general  law  governing  cities  of  like  popu- 
lation, or  if  now  organized  under  special  charter,  shall  it  resume 
said  special  charter? 

If  a  majority  of  the  votes  cast  at  such  special  election  be  in  favor  of 
such  proposition,  the  officers  elected  at  the  next  succeeding  biennial  elec- 
tion shall  be  those  then  prescribed  by  the  general  law  of  the  state  for  cities 
of  like  population,  or  prescribed  by  special  charter  if  such  city  had  been 
incorporated  under  special  charter  at  the  time  of  adopting  the  provisions 
of  this  chapter ;  and  upon  qualification  of  such  officers,  such  city  shall  again 
become  organized  under  such  general  law  of  the  state,  or  special  charter,  as 
the  case  may  be ;  but  such  change  shall  not  in  any  manner  or  degree  affect 
the  property,  rights  or  liabilities  of  such  city,  but  shall  merely  extend  to 
such  change  in  its  form  of  government. 

The  sufficiency  of  such  petition  shall  be  determined,  the  election  ordered 
and  conducted,  and  the  results  declared  generally  as  provided  by  the  pro- 
visions of  this  chapter,  in  so  far  as  the  provisions  thereof  are  apnlicable. 
['11,  c.  82,  §  75,  p.  314.] 

Hist.     '11,  c.  82,   §  75.  p.  314. 

162:127.  Petitions:  Signers.  Petitions  provided  for  in  this  chapter 
shall  be  signed  by  none  but  the  legal  voters  of  the  city.  Each  petition 
shall  contain,  in  addition  to  the  names  of  the  petitioner's  residence,  his 
age  and  length  of  residence  in  the  city.  It  shall  also  be  accompanied  by 
the  affidavit  of  one  or  more  legal  voters  of  the  city  stating  that  the  signers 
thereof  were,  at  the  time  of  signing,  legal  voters  of  said  city,  and  the 
number  of  signers  at  the  time  the  affidavit  was  made.  ['11,  c.  82,  §  76, 
p.  314.] 

Hist.     '11.   c.   82,    §  76,   p.   314. 

CHAPTER  163. 

CITY  MANAGER  PLAN  OF  CITY  GOVERNMENT. 

163:1.  Cities  of  2500  or  over  may  adopt.  Any  city  within  the  state 
of  Idaho,  organized  under  the  general  laws  of  the  state  or  under  special 
charter  or  under  a  general  incorporation  act,  now  or  hereafter  having  as 
shown  by  the  last  preceding  state  or  national  census,  a  population  of  2500 
persons  or  over  that  number,  may  adopt  the  city  manager  plan  of  gov- 
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ernment  as  herein  set  forth  by  proceedings  as  hereinafter  provided.  The 
form  of  government  provided  in  this  chapter,  to  be  known  as  the  city 
manager  plan,  shall  consist  of  a  board  of  commissioners  of  five  or  mpre 
citizens,  according  to  the  population  of  the  municipality  as  determined  by 
the  last  preceding  census.     ['17,  c.  79,  §  1,  and  part  of  §  2,  p.  246.] 

Hist.     '17,  c.  79,   §  1,  and  part  of  §  2,  p.  246. 

163:2.  Petition  for  adoption.  Upon  petition  of  electors  equal  in 
number  to  25  per  centum  of  the  vote  cast  for  all  candidates  for  mayor  at 
the  last  preceding  general  city  election  of  any  such  city,  the  mayor  shall, 
by  proclamation,  issued  within  10  days  after  the  filing  of  such  petitions 
with  the  city  clerk  of  such  city,  submit  the  question  of  adopting  the  city 
manager  plan  of  city  government  as  herein  provided,  at  a  special  election 
to  be  held  at  a  time  specified  in  such  proclamation  which  shall  not  be  less 
than  60  days  or  more  than  90  days  after  such  petition  is  filed.  ['17,  c.  79, 
part  of  §  2,  p.  246.] 

Hist.     '17,   c.   79,  part  of   §  2,   p.   246. 

163:3.     Election.     At  such  election  the  proposition  to  be  submitted 

to  the  electors  shall  be:     "Shall  the  city  of ...adopt  the 

city  manager  plan  of  municipal  government,  as  set  forth  in  chapter  163, 
Compiled  Laws  of  Idaho?"  An  election  thereupon  shall  be  conducted,  the 
vote  canvassed  and  the  results  declared  in  the  same  manner  as  provided 
by  law  in  respect  to  other  city  elections.     ['17,  c.  79,  §  3,  p.  246.] 

Hist.      '17.  c.   79,    §  3,  p.   246. 

163:4.  Board  of  commissioners:  Election.  If  the  majority  of  the 
votes  cast  at  such  election  shall  be  in  favor  of  such  plan,  such  city  shall 
thereupon  proceed  to  the  election  of  a  board  of  commissioners  of  five  or 
more  citizens,  according  to  the  population  of  such  city,  and  one  of  whom 
shall  be  elected  by  the  other  members  of  said  board  as  the  chairman  there- 
of. Said  commissioners  shall  be  nominated  and  elected  in  the  first  in- 
stance, one  from  each  councilmanic  ward  or  such  other  existing  districts 
of  said  city  as  may  have  been  established  for  the  election  of  the  members 
of  the  city  council  or  other  governing  body.  After  the  first  election  said 
commissioners  shall  be  nominated  and  elected  either  at  large  or  from  such 
districts  as  shall  be  established  by  ordinance.     ['17,  c.  79,  §  4,  p.  246.] 

Hist.     '17,  c.   79,   §  4,   p.   246. 

163:5.  Size  and  term  of  board:  Vacancies.  The  number  of  com- 
missioners shall  be  in  proportion  to  the  population  of  the  municipality, 
as  determined  by  the  last  preceding  federal  census,  as  follows:  A  mu- 
nicipality having  not  more  than  15,000  inhabitants,  five;  more  than  15,000 
and  not  more  than  50,000  inhabitants,  seven;  more  than  50,000  inhabi- 
tants, nine.  All  commissioners  shall  serve  for  a  term  of  four  years  and 
until  their  successors  are  elected  and  have  qualified,  except  that  at  the 
first  election  in  municipalities  having  five  commissioners  the  candidates 
having  the  three  highest  number  of  votes  shall  serve  for  four  years,  the 
other  two  commissioners  shall  serve  for  two  years,  and  in  municipalities 
having  more  than  five  commissioners  the  majority  of  commissioners  hav- 
ing the  highest  number  of  votes  shall  serve  for  a  period  of  four  years  and  * 
the  others  for  a  period  of  two  years. 

Vacancies  in  the  board  shall  be  filled  by  the  board  for  the  remainder 
of  the  unexpired  term,  but  any  vacancy  resulting  from  a  recall  election 
shall  be  filled  in  the  manner  provided  for  in  such  cases.  ['17,  c.  79,  §  5, 
p.  247.] 

Hist.      '17,    c.   79,   §  5,   p.   247. 

163:6.  Meetings  of  board.  The  board  shall  meet  at  the  usual  place 
for  holding  such  meetings,  at  10  o'clock  a.  m.  on  the  1st  day  of  January 
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after  its  election,  at  which  time  the  newly  elected  commissioners  shall 
assume  the  duties  of  their  office.  Thereafter  the  board  shall  meet  in  regu- 
lar session  at  least  twice  each  month  at  such  times  and  places  as  shall  be 
fixed  by  ordinance.  The  clerk  shall  call  special  sessions  of  the  board  upon 
written  request  of  the  chairman  or  of  any  two  members.  Any  such  re- 
quests shall  state  the  subjects  to  be  considered  at  such  special  meeting  and 
no  other  subject  shall  be  there  considered.     ['17,  c.  79,  §  6,  p.  247.] 

Hist.     '17,  c.  79,   §  6,  p.  247. 

163:7.  Signing  of  ordinances.  Every  ordinance  or  resolution  passed 
by  the  board  shall  be  signed  by  the  chairman  or  two  members,  filed  with 
the  clerk  within  two  days  and  by  him  recorded.     ['17,  c.  79,  §  7,  p.  248.] 

Hist.     '17.   c.  79,   §  7,   p.  248. 

163:8.  Powers  of  the  board.  Said  board  shall  constitute  the  gov- 
erning body  of  such  city  with  power  to  pass  ordinances,  adopt  regulations, 
appoint  a  chief  administrative  officer,  to  be  known  as  the  city  manager, 
approve  all  appointments  made  by  the  city  manager,  except  as  otherwise 
provided  in  this  chapter,  fix  all  salaries,  appoint  a  civil  service  commis- 
sion and  all  boards  or  commissioners  created  by  ordinance,  and  to  remove 
for  cause  and  after  hearing,  by  a  majority  vote  of  all  members,  any  officer 
or  employee  of  the  municipality,  unless  otherwise  provided  by  such  civil 
service  regulations  as  may  be  adopted.  The  powers  conferred  upon  mu- 
nicipalities by  the  constitution  of  Idaho,  and  any  additional  powers  which 
have  been  or  may  be  conferred  upon  municipalities  by  the  legislature,  or 
by  the  provisions  of  this  chapter,  shall  be  exercised  by  the  board  unless 
the  exercise  of  such  powers  shall  have  been  expressly  conferred  upon  some 
other  authority  of  the  municipality  or  reserved  to  the  people  thereof. 
['17,  c.  79,  §  8,  p.  248.] 

Hist.      '17,   c.   79,   §  8,  p.   248. 

163:9.  City  manager.  The  board  shall  appoint  a  city  manager  who 
shall  be  the  administrative  head  of  the  municipal  government  under  the 
direction  and  supervision  of  such  board  and  who  shall  hold  office  at  the 
pleasure  of  the  majority  of  the  members  thereof.  Before  entering  upon 
the  duties  of  his  office  such  city  manager  shall  take  the  official  oath  for  the 
support  of  the  government  and  the  faithful  performance  of  his  duties,  and 
shall  execute  a  bond  in  favor  of  the  municipality  in  such  sum  as  may  be 
fixed  by  the  board.     ['17,  c.  79,  §  9,  p.  248.] 

Hist.      '17,   c.   79,    §  9,   p.   248. 

163:10.  Duties  of  city  manager.  The  duties  of  the  city  manager 
shall  be : 

1.  To  have  general  supervision  over  the  business  of  the  municipality. 

2.  To  see  that  the  laws  and  ordinances  are  faithfully  executed. 

3.  To  attend  all  meetings  of  the  board  at  which  his  attendance  may 
be  required  by  that  body. 

4.  To  recommend  for  adoption  to  the  board  such  measures  as  he  may 
deem  necessary  or  expedient. 

5.  To  make  such  appointments  of  employees  of  the  municipality  as 
are  not  otherwise  provided  for,  subject  to  the  provisions  of  this  chapter 
and  to  such  civil  service  regulations  as  may  be  adopted. 

6.  To  prepare  and  submit  to  the  board  such  reports  as  may  be  required 
by  that  body,  or  as  he  may  deem  advisable  to  submit. 

7.  To  keep  the  board  fully  advised  of  the  financial  condition  of  the 
municipality  and  its  future  needs. 

8.  To  prepare  and  submit  to  the  board  a  tentative  budget  for  the  next 
fiscal  year. 

1083 


163:11  MUNICIPAL  CORPORATIONS 

9.  To  perform  such  other  duties  as  the  board  may  determine  by  ordi- 
nance or  resolution.     ['17,  c.  79,  §  10,  p.  248.] 

Hist.     '17,  c.  79,   §  10,  p.  248. 

163:11.  Administrative  departments.  The  executive  and  adminis- 
trative powers,  authority  and  duties  of  cities  coming  under  the  provisions 
of  this  chapter  shall  be  divided  into  five  departments  as  follows :  Public 
affairs,  accounts  and  finances,  public  safety,  streets  and  public  improve- 
ments, parks  and  public  property.  The  board  shall  have  authority  to 
create  such  other  departments,  offices  and  employments  as  may  be  found 
necessary.     ['17,  c.  79,  §  11,  p.  249.] 

Hist.     '17,  c.  79,  §  11,  P.  249. 

163:12.  Restrictions  on  submitting  proposition  to  vote.  The  pro- 
posal to  adopt  said  city  manager  plan  as  provided  in  this  chapter  shall  not 
be  submitted  less  than  90  days  before  a  regular  municipal  election.  If  said 
plan  is  not  adopted  at  the  special  election  so  called  and  held,  the  question 
of  adopting  the  same  shall  not  be  resubmitted  to  the  voters  of  said  city 
within  two  years  thereafter.     ['17,  c.  79,  §  12,  p.  249.] 

Hist.     '17,  c.  79,  §  12,  p.  249. 

163:13.      Discontinuance  of  city  manager  plan:     Petition:     Election. 

Any  city  which  shall  have  operated  for  more  than  six  years,  under  the  pro- 
visions of  this  chapter,  may  abandon  such  organization  hereunder,  and 
accept  the  provisions  of  the  general  laws  of  the  state  then  applicable  to 
cities  of  its  population,  or  if  now  organized  under  special  charter,  may 
resume  said  special  charter  as  follows :  Upon  petition  of  not  less  than  25 
per  centum  of  the  electors  of  such  city,  a  special  election  shall  be  called 
at  which  the  following  proposition  only  shall  be  submitted:  "Shall  the 
city  of abandon  its  organization  under  the  city  man- 
ager plan  as  provided  in  chapter  163,  Compiled  Laws  of  Idaho,  and  become 
a  city  under  the  general  law  governing  cities  of  its  population,  or  if  now 
organized  under  special  charter,  shall  it  resume  said  special  charter?" 

If  a  majority  of  the  votes  cast  at  such  special  election  be  in  favor  of 
such  proposition,  the  officers  elected  at  the  next  succeeding  biennial  elec- 
tion shall  be  those  then  prescribed  by  the  general  law  of  the  state  for  cities 
of  like  population,  or  prescribed  by  special  charter  if  such  city  had  been 
incorporated  under  special  charter  at  the  time  of  adopting  the  provisions 
of  this  chapter ;  and  upon  qualification  of  such  officers,  such  city  shall  again 
become  organized  under  such  general  law  of  the  state,  or  special  charter, 
as  the  case  may  be;  but  such  change  shall  not  in  any  manner  or  degree 
affect  the  property,  rights  or  liabilities  of  such  city,  but  shall  merely  extend 
to  such  change  in  its  form  of  government.  The  sufficiency  of  such  petition 
shall  be  determined,  the  election  ordered  and  conducted,  and  the  results 
declared  generally  as  provided  by  the  provisions  of  this  chapter,  in  so  far 
as  the  provisions  thereof  are  applicable.     ['17,  c.  79,  §  13,  p.  249.] 

Hist.     '17,  c.   79,   §  13,  p.  249. 

163:14.  Petitions:  Special  requirements.  Petitions  provided  for 
in  this  chapter  shall  be  signed  by  none  but  the  legal  voters  of  the  city. 
Each  petition  shall  contain,  in  addition  to  the  names  of  the  petitioner's 
residence,  his  age  and  length  of  residence  in  the  city.  It  shall  also  be 
accompanied  by  the  affidavit  of  one  or  more  legal  voters  of  the  city  stating 
that  the  signers  thereof  were,  at  the  time  of  signing,  legal  voters  of  said 
city,  and  the  number  of  signers  at  the  time  the  affidavit  was  made.  ['17, 
c.  79,  §  14,  p.  250.] 

Hist.     '17,  c.   79,   §  14,  p.  250. 
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CHAPTER  164. 
IRRIGATION  DISTRICT  LAW. 

Note:  This  chapter  was  originally  based  on  a  similar  California  statute  known  as  the  "Wright 
act,"  which  in  its  present  form  may  be  found  in  Henning's  General  Laws,  p.  810.  The  first  act 
in  this  state  on  the  subject  was  '95,  p.  183,  which  was  superseded  by  '97,  p.  146.  The  latter  act 
was  amended,  and  reenacted  as  amended,  by  '99,  p.  408,  and  repealed  by  '03,  p.  150,  which,  as 
amended  by  '07,  p.  484,  was  reenacted  by  the  Revised  Codes.  Numerous  amendments  and  addi- 
tions have  since  been  made. 

Legal  status  of  irrigation  district:  An  irrigation  district  is  a  public  quasi  corporation,  or- 
ganized, however,  to  conduct  a  business  for  the  private  benefit  of  the  owners  of  land  within  its 
limits.  It  holds  its  property  in  a  proprietary  rather  than  a  governmental  capacity.  Nampa  v. 
Nampa  etc.  Irr.  Dist.  (1911)  19  I.  779,  115  P.  979,  app.  dis.  238  U.  S.  643,  35  S.  C.  R.  602, 
59  L.  ed.  1502. 

Its  quasi  municipal  character  renders  an  irrigation  district  subject  to  the  constitutional  re- 
quirements concerning  electors.     Pioneer  Irr.  Dist.  v.  Walker  (1911)   20  I.  605,   119  P.  304. 

An  irrigation  district  is  a  quasi  municipal  corporation  organized  for  the  specific  purpose  of 
providing  ways  and  means  of  irrigating  lands  within  the  district  and  maintaining  an  irrigation 
system  for  that  purpose.     Colburn  v.  Wilson    (1913)    23  I.   337,   130  P.   381. 

Irrigation  districts  are  public  corporations  although  not  strictly  municipal  in  the  sense  of 
exercising  governmental  functions  other  than  those  connected  with  raising  revenue  to  defray 
the  expenses  of  irrigation  systems.  Indian  Cove  Irr.  Dist.  v.  Prideaux  (1913)  25  I.  112,  136  P.  618. 

An  irrigation  district  is  a  mutual  cooperative  corporation  organized  not  for  a  profit ;  but  it  is 
not  a  public  service  corporation  in  its  broad  sense.  Nampa  etc.  Irr.  Dist.  v.  Briggs  (1915)  27 
I.  84,   147  P.  75. 

An  irrigating  district,  though  a  quasi  municipal  corporation,  is  nevertheless  liable  for  negli- 
gence of  its  officers.     Noon  v.  Gem  Irr.  Dist.,  205  F.   402. 

Rule  of  interpretation:  The  dominant  purpose  of  the  irrigation  district  law  to  facilitate  the 
economical  and  permanent  reclamation  of  arid  lands  should  be  effectuated  by  judicial  construc- 
tion, so  far  as  consistent  with  the  whole  body  of  the  law.  Nampa  etc.  Irr.  Dist.  v.  Petrie  (1915) 
28  I.   227,   153  P.  425. 

Cross   ref.     Cooperation   with  cities:      152:57. 

ARTICLE   1. 

ORGANIZATION  OF  DISTRICT. 

Proceedings  in  rem :  The  organization  of  irrigation  districts  and  all  proceedings  in  connec- 
tion therewith  are  proceedings  in  rem.  Knowlea  v.  New  Sweden  Irr.  Dist.  (1909)  16  I.  217, 
101  P.  81;  Smith  v.  Progressive  Irr.  Dist.   (1916)   28  I.  812,  156  P.  1133. 

§  2372.  Who  may  propose  organization.  Whenever  50,  or  a  ma- 
jority, of  the  holders  of  title,  or  evidence  of  title,  to  lands  susceptible  of 
one  mode  of  irrigation  from  a  common  source  and  by  the  same  system 
of  works,  desire  to  provide  for  the  irrigation  of  the  same,  or  when  for 
other  reasons  they  desire  to  organize  the  proposed  territory  into  one  dis- 
trict, they  may  propose  the  organization  of  an  irrigation  district  under  this 
title:  Provided,  Said  holders  of  title  or  evidence  of  title  shall  hold  such 
title  or  evidence  of  title  to  at  least  one-fourth  part  of  the  total  area  of  the 
land  in  the  proposed  district,  which  will  be  assessable  for  the  purposes 
of  the  district.  The  equalized  county  assessment  roll  next  preceding  the 
presentation  of  a  petition  for  the  organization  of  an  irrigation  district 
shall  be  sufficient  evidence  of  title  for  the  purpose  of  this  title,  but  other 
evidence  may  be  received,  including  receipts  or  other  evidence  of  the  rights 
of  entrymen  on  lands  under  any  law  of  the  United  States  or  of  this  state, 
and  such  entrymen  shall  be  competent  signers  of  such  petition,  and  the 
lands  on  which  they  have  made  such  entries  shall,  for  the  purposes  of  said 
petition,  be  considered  as  owned  by  them.     ['07,  p.  484,  §  1,  subd.  1.] 


Hist.  '03,  p.  150,  §  1  ;  am.  '07,  p.  484,  §  1,  subd. 
1,  renacted  R.  C.  §  2372. 

Cross  ref.  Express  reference  to  this  section :  De- 
termination of  ownership  in  petition  to  commis- 
sioners :      8  2374d. 

Constitutionality:  This  act  is  a  reenactment  of  the 
district  law  of  '99,  and  is  substantially  the  same  as 
the  Wright  law  of  California  and  is  constitutional. 
Nampa  etc.  Irr.  Dist.  v.  Brose  (1905)  11  I.  474,  83 
I'.-  199. 


Title  required  for  signers:  The  holders  of  title 
or  evidence  of  title  or  entrymen  on  lands  under  any 
law  of  the  United  States  or  of  this  state,  who  have 
received  receipts  or  other  evidence  of  their  rights 
as  such  entrymen,  are  competent  and  proper  per- 
sons to  sign  a  petition  for  the  organization  of  an 
irrigation  district,  and  such  petitioners  may  be 
counted  in  computing  the  requisite  number  of  sign- 
ers. Gem.  Irr.  Dist.  v.  Johnson  (1910)  18  I.  386, 
109   P.   845. 
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Unpatented    lands:       An    irrigation    district    may  way    affect   the   validity   of   the    organization   of    the 

include    lands    that    are    held    under    homestead    and  district.       Settlers'     Irr.     Dist.     v.     Settlers'    C.     Co. 

desert    land   laws   of    congress   on    which    final    proof  (1908)    14  I.  504,  94  P.  829. 

has  not  been  made,  and  may  assess  the  entryman's  use   of   lands:      The   statute   authorizes   the  board 

interest  therein,   the  same  as  if  the  land  were  held  ot-  county  commissioners  to  include  within  the  boun- 

under    patent.      Indian    Cove   Irr.    Dist.    v.    Prideaux  Varies    of    an    irrigation    district   all    lands   which   in 

(1913)    25  I.   112,   136  P.  618,  Ann.   Cas.  1916A  1218.  their    natural    state    will    be    benefited   by    irrigation 

The  inclusion  of  unpatented  lands  within  an  irri-  an(j  are  susceptible  of  irrigation  by  one  system  ;  and  a 

gallon    district    and    the    apportionment    of    benefits  this   js   ^-rue    regardless    of    the   question   as  to  what  W 

thereto  can  not  interfere  with  the  disposal   of  such  particular  use  is  being  made  of  any  particular  tract 

lands  by   the  government.     lb.  or  piece  of  land  at  the  time  the  district  is  organized. 

Irrigated    lands    outside    district:      The    fact    that  O.    S.   L.   Ry.   Co.  v.  Pioneer  Irr.   Dist.    (1909)    16  I. 

the    canal    works    of   the    district    supplies    water   to  578,    102  P.  904. 
irrigated  land  outside  of  the  district  does  not  in  any 

§  2373.  Petition  for  organization.  A  petition  shall  be  first  presented 
to  the  board  of  county  commissioners  of  the  county  in  which  the  greatest 
proportion  of  the  proposed  district  is  situated,  signed  by  the  required 
number  of  holders  of  title  or  evidence  of  title  to  the  required  area  of  such 
proposed  district,  evidenced  as  above  provided,  which  petition  shall  set 
forth  and  describe,  with  the  degree  of  certainty  required  by  law  in  a  tax 
roll,  all  the  lands  proposed  to  be  included  in  said  district,  and  shall  state 
whether  it  is  proposed  to  purchase  irrigation  works  already  in  operation 
or  to  construct  new  works,  or  as  the  case  may  be,  and  shall  pray  that  the 
same  be  organized  into  an  irrigation  district.  The  petition,  together  with 
all  maps,  cross  sections  and  papers  filed  therewith,  shall,  at  all  proper 
hours,  be  open  to  public  inspection  at  th,e  office  of  the  clerk  of  the  board 
of  county  commissioners  between  the  date  of  their  said  filing  and  the  date 
of  the  final  hearing  thereon.     [R.  C.  §  2373.] 

Hist.      '03,    p.    150,    part    of    §§2,    3;    am.    '07,    p.  had  signed  the  petition  himself.     Black  Canyon  Irr. 

484,    |  1,    subd.    2,    and   last   part    of    subd.    3;    com-  Dist.  v.   Marple    (1911)    19   I.    176,    112   P.   766. 

piled  R.  C   §  2373.  Petition    need  not   describe   separate   tracts:     This 

Cited:     Nampa  etc.   Irr.  Dist.  v.   Brose    (1905)    11  section  requires  the  petition  for  the  organization  of 

I.   474,  83  P.  499  ;  Settlers'  Irr.  Dist.  v.   Settlers'   C.  an    irrigation   district   to   describe  the   boundaries  of 

Co.    (1908)    14  I.  504,  94  P.  829.  such    district,    but   does    not   require    the    petition    to 

Attorney  in  fact's  signature:     The  signature  of  an  contain    a  specific   and   accurate  description   of   each 

attorney  in  fact,   to  a  petition  for  the   organization  trac*    or    legal    sudivision    of    land    in    the    district, 

of  an  irrigation  district,  is  as  valid  and  binding  on  °-   s-   L.    Ry.   Co.   v.  Pioneer  Irr.   Dist.    (1909)    16   1. 

him    who  executed  the   power   of    attorney   as   if   he  ^78,   1"-  *•   ""4. 

§  2374.  Maps  and  water  supply  data.  If  it  be  proposed  by  said 
petition  to  construct  new  works  for  the  irrigation  of  said  lands,  or  to  pur- 
chase works  only  partially  completed  and  not  yet  in  operation,  the  peti- 
tioners must  accompany  the  petition  with  a  map  of  the  proposed  district. 
Said  map  shall  show  the  location  of  the  proposed  canal  or  other  works  by 
means  of  which  it  is  intended  to  irrigate  the  proposed  district,  and  all  the 
canals  situated  within  the  boundaries  of  the  proposed  district :  Provided, 
That  canals  that  only  pass  through  said  lands  and  which  do  not  in  fact 
irrigate  any  of  the  same  need  not  be  shown.  If  said  water  supply  be  from 
natural  streams,  the  flow  of  said  stream  or  streams  shall  be  stated  in  terms 
of  cubic  feet  per  second.  If  the  water  supply  for  said  district  is  to  be 
gathered  by  storage  reservoirs,  said  map  shall  show  the  location  of  said 
proposed  reservoirs,  and  shall  give  their  capacity  in  acre  feet.  Said  map 
shall  be  drawn  to  a  scale  of  two  inches  to  the  mile.  Cross  sections  of  the 
proposed  canal,  and  all  canals  existing  within  the  boundaries  of  said  pro- 
posed district  and  shown  on  said  map,  and  all  proposed  dams  and  embank- 
ments, shall  be  given  in  sufficient  number  to  show  the  contemplated  mode 
of  construction,  and  the  capacity  shall  be  given  in  cubic  feet  per  second  of 
the  proposed  and  said  existing  canals.  Such  cross  sections  shall  be  drawn 
to  a  scale  of  10  feet  to  the  inch,  and  said  map  and  cross  sections,  together 
with  an  estimate  of  the  cost  of  such  works,  shall  be  certified  to  by  a  well 
known  and  competent  irrigation  engineer.     ['07,  p.  484,  §  1,  subd.  2a.] 

Hist.      '03,    p.    150,    §  2a,    enacted   by    '07,    p.    484, 
g  1,    reenacted    R.    C    §2374,    reenacted    '15,    c.    89, 

jj  1,    part   of   subd.    2374,   p.    207. 
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§2374a.  Bond.  The  petitioners  must  also  accompany  the  petition 
with  a  bond,  to  be  approved  by  the  said  board  of  county  commissioners,  in 
double  the  amount  of  the  probable  cost  to  the  county  of  organizing  such 
district,  conditioned  that  the  bondsmen  will  pay  all  said  costs,  in  case  said 
organization  be  not  effected.     ['07,  p.  484,  §  1,  part  of  subd.  2a.] 

Hist.  '03,  p.  150,  §  2a,  enacted  by  '07,  p.  484, 
§  1,  reenacted  R.  C.  §  2374,  reenacted  '15,  c.  89, 
§  1,   part  of  subd.  2374,  p.   208. 

§  2374b.  Notice  of  presentation  to  commissioners.  Such  petition 
may  be  filed  with  the  clerk  of  the  board  of  county  commissioners  at  any 
time,  and  on  such  filing  said  clerk  shall  publish  a  general  notice  that 
(giving  the  first  name  on  the  petition)  and  others  have  filed  a  petition  for 
the  organization  of  an  irrigation  district.  If  it  be  proposed  in  said  petition 
to  construct  a  new  canal  system,  such  notice  shall  state  that  fact  and  give 
the  numbers  of  the  sections  in  which  the  lands  are  situated  which  it  is 
proposed  to  include  in  said  district,  but  if  it  is  proposed  to  purchase  a  canal 
already  in  operation,  the  notice  shall  state  that  fact  and  give  the  name  by 
which  such  canal  system  is  generally  known,  and  shall  state  that  the  lands 
covered  by  said  canal  system  are  the  lands  proposed  to  be  included  in  such 
district.  The  notice  shall  further  state  the  time  at  which  such  petition 
will  be  presented  to  the  board  of  county  commissioners,  which  time  shall 
be  during  a  regular  meeting  of  said  board  or  a  special  meeting  called  for 
that  purpose,  and  such  notice  shall  be  published  two  weeks  before  the  day 
on  which  the  same  is  to  be  presented,  and  if  any  portion  of  such  proposed 
district  be  within  another  county  or  counties,  then  said  notice  shall  be 
published  in  a  newspaper  published  in  each  of  said  counties.  ['07,  p.  484, 
§  1,  part  of  subd.  2a.] 

Hist.  '03,  p.  150,  §  2a,  enacted  by  '07,  p.  484,  petition  or  the  notice  of  the  time  when  the  same 
*  1,  reenacted  R.  C.  §  2374,  reenacted  '15,  c.  89,  will  be  heard,  contain  a  description  of  the  different 
S  1,    part  of  subd.   2374,  p.   208.  tracts  or  legal  subdivisions  within  the  boundaries  of 

Notice  need  not  describe  lands:  It  is  not  neces-  *he  ^^^f^T  So  SVn^R^„Co-  V'  Pioneer 
sary  that  the  notice  given  of  the  presentation  of  the        Irr-  Dlst-   (1909)   16  I.  578,  192  P.  904. 

§  2374c.  Notice  of  hearing.  When  such  petition  is  presented,  the 
said  board  shall  set  a  time  for  a  hearing  upon  the  same,  which  time  shall 
not  be  less  than  four  nor  more  than  eight  weeks  from  the  date  of  pre- 
sentation. A  notice  of  the  time  of  such  hearing  shall  be  published  by  said 
board,  at  least  three  weeks  before  the  time  of  such  hearing,  in  a  newspaper 
published  within  each  of  the  counties  in  which  any  part  of  said  district  is 
situated.     ['07,  p.  484,  §  1,  part  of  subd.  2a.] 

Hist.      '03,    p.    150,    §  2a,    enacted   by    '07,    p.    484,  Cited:     Black   Canyon  Irr.  Dist.  v.  Marple  (1911) 

§  1.   reenacted  R.  C.  §  2374.  reenacted  '15,  c.  89,  §  1,         19   I.   176,    112  P.   766  ;  O.   S.  L.   Ry.   Co.   v.   Pioneer 
part  of  subd.  2374,  p.   209.  Irr.   Dist.    (1909)    16   I.   578,    192  P.  904. 

§  2374d.  Examination  by  state  engineer.  A  copy  of  such  petition 
and  all  maps  and  other  papers  filed  with  the  same  shall  be  filed  in  the  office 
of  the  state  engineer  at  least  four  weeks  before  the  date  set  for  such  hear- 
ing. It  shall  be  the  duty  of  the  state  engineer  to  examine  such  petition, 
maps  and  other  papers,  and,  if  he  deem  it  necessary,  to  further  examine 
the  proposed  district,  the  works  proposed  to  be  purchased,  or  the  location 
of  the  works  to  be  constructed,  and  he  shall  prepare  a  report  upon  the 
matter  in  such  form  as  he  deems  advisable,  and  submit  the  same  to  the 
board  of  county  commissioners  at  the  meeting  set  for  the  hearing  of  said 
petition.  Whenever  the  state  engineer  shall  report  to  the  board  of  county 
commissioners  against  the  organization  of  such  district,  said  board  of 
county  commissioners  shall  refuse  to  further  consider  such  petition  unless 
it  be  requested  in  writing  so  to  do  by  three-fourths  of  the  landowners 
in  said  proposed  district,  such  ownership  to  be  determined  as  provided  in 
section  2372.  At  the  time  set  for  hearing  the  board  may,  on  receiving 
an  adverse  report  from  the  state  engineer,  adjourn  the  proceedings  for 
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two  weeks  for  the  purpose  of  enabling  the  petitioners  to  file  a  request  for 
such  further  proceedings.  In  any  case,  the  petitioners  may  amend  such 
plan  of  irrigation  at  such  hearing  to  meet  the  approval  of  the  state 
engineer,  or  as  they  may  find  advisable. 

Hist.      '03,    p.    150,    §  2a,    enacted   by    '07,    p.    484,        may    find    advisable,"    inadvertently    omitted    in    '15, 
§  1,  reenacted  R.  C.  §  2374,  reenacted  '15,  c.  89,   §  1,        restored, 
part  of  subd.   2374,  p.   209  ;  last  phrase  "or  as  they 

§  2374e.  Order  of  board.  When  they  shall  have  determined  to  pro- 
ceed with  the  matter,  said  board  may  adjourn  such  hearing  from  time  to 
time,  not  exceeding  four  weeks  in  all,  and  on  final  hearing  may  make  such 
changes  in  the  proposed  boundaries  as  they  may  find  proper,  and  shall 
make  an  order  on  their  records  describing  the  lands  which  they  shall  have 
determined  to  include  in  said  district,  and  stating  that  such  lands  will  be 
organized  into  an  irrigation  district  if  the  vote  of  the  electors  thereafter 
to  be  taken  on  the  proposition  shall  be  favorable  to  such  organization: 
Provided,  That  any  person  whose  lands  are  susceptible  of  irrigation  from 
the  same  source  may,  in  the  discretion  of  the  board,  upon  application  by 
him,  have  such  lands  included  in  said  district. 

Hist.      '03,    p.    150,    §  2a,    enacted    by    '07,    p.    484,  within  the  boundaries  of  a  proposed  irrigation   dis- 

*  1.  reenacted  R.  C.  §  2374,  reenacted  '15,  c.  89,  §  1,  trict,   and  makes  no  objection  or  protest  to  the  or- 

part  of  subd.   2374,  p.  209  ;  first  clause   "when  they  panization  of  such  district,  such  railroad  company  is 

shall   have  determined  to   proceed   with    the   matter,  concluded  by  the  action  of  the  board  of  county  com- 

said  board  may  adjourn  such  hearing,"  inadvertent-  missioners  in  including  such  right  of  way  and  sta- 

ly  omitted  in   '15,  restored.  tion  grounds  within  the  district.     O.  S.  L.  R.  R.  Co. 

Estoppel  by  failure  to  protest:     Where  a  railroad  v-  Pioneer  Irr.  Dist.   (1909)    16  I.   578,   102  P.  904. 
corporation  owns  right  of  way  and  station  grounds 

§  2374f.  Same:  Divisions  for  election  of  directors.  Such  board 
shall  also  make  an  order  dividing  the  district  into  not  less  than  three  nor 
more  than  seven  divisions  of  as  nearly  equal  size  as  practicable,  which 
shall  be  numbered  first,  second,  third,  etc.,  and  one  director,  who  shall  be  f 

an  elector  and  resident  in  the  division,  shall  be  elected  from  each  division 
of  the  district  at  large.  The  number  of  divisions  into  which  said  distrct 
shall  be  divided  shall  be  specified  in  the  petition  for  the  organization  of 
the  district,  and  if  not  otherwise  specified  shall  be  three.  ['15,  c.  89,  §  1, 
last  part  of  subd.  2374,  p.  209.] 

Hist.  '03,  p.  150,  §  2a,  enacted  by  '07,  p.  484, 
g  1,  reenacted  R.  C.  §  2374  ;  am.  '15,  c.  89,  §  1,  last 
part  of  subd.   2374,   p.    209. 

§  2375.  Notice  of  election.  Said  board  shall  then  give  notice  of  an 
election  to  be  held  in  such  proposed  district  for  the  purpose  of  determining 
whether  or  not  the  same  shall  be  organized  under  the  provisions  of  this 
title.  Such  notice  shall  describe  the  lands  in  said  district  with  the  cer- 
tainty required  in  an  ordinary  deed  and  shall  state  the  name  of  the  pro- 
posed district  as  designated  by  the  board  of  commissioners,  and  shall  state 
that  a  map  showing  the  lands  in  said  district  is  on  file  in  the  office  of  the 
board  of  county  commissioners,  which  map,  if  not  previously  made  as  re- 
quired herein,  shall  be  made  by  the  petitioners  after  the  determination  of 
said  commissioners  of  the  question  of  what  lands  shall  be  included  in  the 
proposed  district,  and  if  previously  made,  lands  added  to  said  district  or 
deducted  therefrom  by  the  board  may  be  indicated  thereon.  Said  notice 
shall  be  published  for  four  weeks  prior  to  such  election,  in  a  newspaper 
published  within  each  of  said  counties  as  aforesaid.  Such  notice  shall  re- 
quire the  electors  to  cast  ballots  which  shall  contain  the  words  "Irrigation 
district — yes,"  or  "Irrigation  district — no,"  or  words  equivalent  thereto, 
and  also  the  name  of  one  person  from  each  such  division  for  director  of 
said  district.     ['07,  p.  484,  §  1,  part  of  subd.  2b.] 

Hist.  '03,  p.  150,  §  2b,  enacted  by  '07,  p.  484,  §  1,  154,  p.  461,  was  held  unconstitutional.  Pioneer  Irr. 
reenacted  R.  C.  §  2375,  reenacted  '15,  c.  49,  §1,  Dist.  v.  Walker  (1911)  20  I.  605,  119  P.  304;  Bis- 
first  part  of  subd.  2375,  p.  136.  sett  v.  Pioneer  Irr.  Dist.  (1912)  21  I.  98,  120  P.  461. 

A  n    attempted    amendment   of   this    section,    '11,    c. 
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§  2375a.  Qualifications  of  voters.  No  person  shall  be  entitled  to  a 
vote  at  any  election  held  under  the  provisions  of  this  title  unless  he  shall 
possess  all  the  qualifications  required  of  electors  under  the  general  laws 
of  the  state,  and  be  a  resident  in  the  proposed  district ;  and  no  person  shall 
be  entitled  to  vote  at  any  election  held  under  the  provisions  of  this  title 
for  the  purpose  of  determining  whether  indebtedness  shall  be  created  or 
bonds  issued  by  the  district  unless  he  be  a  holder  of  land  in  the  district. 
['15,  c.  49,  §  1,  last  part  of  subd.  2375,  p.  137.] 

Hist.     '03,  p.   150,   §  2b.  enacted  by  '07,  p.  484,   §  1,  Irrigation     district     quasi-municipal     corporation: 

reenacted  R.  C.   §  2375;  am.   '15,   c.  49,    §  1,   last  part  Irrigation   districts   are   quasi-municipal   corporations 

of  subd.   2375,  p.   137.  and    are    governed   by    the    general    election    laws    of 

An    attempted    amendment  of   this   section,    '11,    c.  the    state;    and   the    qualifications    prescribed  by    the 

154,  p.  461,  was  held  unconstitutional.     Pioneer  Irr.  constitution  for  voters  at  elections  apply  to  an  elec- 

Dist.    v.    Walker    (1911)    20   I.    605,    119   P.    304;   Bis-  tlon  held  m  an  irrigation  district.     Pioneer  Irr.  Dist. 

sett  v.  Pioneer  Irr.  Dist.  (1912)   21  I.  98,  120  P.  461.  v-    Walker   (1911)    20   I.  605,    119  P.    304. 

§  2376.  Conduct  of  elections.  Such  election  shall  be  conducted  as 
nearly  as  practicable  in  accordance  with  the  general  laws  of  the  state: 
Provided,  No  particular  form  of  ballot  shall  be  required,  and  that  the  pro- 
visions of  the  election  laws  as  to  the  form  and  distribution  of  ballots  shall 
not  apply. 

At  the  time  of  making  said  order,  said  board  of  county  commissioners 
shall  establish  as  many  election  precincts,  not  exceeding  seven,  as  may  be 
necessary,  and  define  the  boundaries  thereof,  which  boundaries,  when  the 
district  is  divided  into  precincts,  shall  be  the  same  as  the  division  boun- 
daries above  provided  for  and  which  said  precincts  may  thereafter  be 
changed  by  the  board  of  directors  of  such  district  except  in  case  of  three 
precincts. 

Said  board  shall  also  appoint  three  judges  of  election  for  each  such 
election  precinct,  who  shall  perform  the  same  duties  as  near  as  may  be  as 
judges  of  election  under  the  general  laws  of  the  state.  ['15,  c.  47,  §  1, 
parts  of  subd.  2376,  p.  134.] 

Hist.      '03,    p.    150,    §3;    am.    '07,    p.    484,    §1,    re-  Cross  ref.     General  election  laws:     Title  IV.     Du- 

onacted  R.   C.   §2376;   am.  '15,   c.   47,  p.    134.  ties     of     registrars:        §§393-401.       Elector's     oath: 

An    attempted    amendment  of   this    section,    '11,    c.  *  396-     Duties  of  judges  and  clerks:      §§414-438. 

154,  i).  461.    was  held  unconstitutional.     Pioneer  Irr.  Cited:       Settlers'     Irr.     Dist.    v.     Settlers'     C.     Co. 

Dist    v.    Walker    (1911)    20   I.    605,    119   P.    304;   Bis-  (1908)    14  I.  504,   94  P.  829. 
sett  v.  Pioneer  Irr.  Dist.  (1912)   21  I.  98,  120  P.  461. 

§  2376a.  Registration  not  required.  No  registration  shall  be  re- 
quired in  any  irrigation  district  election,  but  in  lieu  thereof  the  judges 
of  election  shall  require  every  elector  to  subscribe  to  an  elector's  oath  as 
a  prerequisite  to  casting  his  vote,  and  such  oath  shall  be  the  usual  elector's 
oath  with  the  following  words  added  thereto,  "and  I  am  a  resident  within 

the  boundaries  of  the irrigation  district,"  or  if  it  be  an  election 

to  determine  whether  indebtedness  shall  be  created  or  bonds  issued,  then, 
the  following  words  in  addition  thereto,  "and  am  a  holder  of  land  in  said 
district."     ['15,  c.  47,  §  1,  last  part  of  subd.  2376,  p.  135.] 

Hist.      '03,   p.   150,    §3;  am.   '07,   p.   484,    §  1;  com-  Constitutionality :       A     former    statute     was     held 

piled   R.   C    §  2376  ;   am.   '15,   c.   47,    §  1,    last  part   of  unconstitutional     in     so    far    as    it    required    that    a 

subd.  2376,  p.  135.     The  qualifications  of  voters  was  person   shall   be  "a  holder  of  land   within   the  boun- 

formerly   prescribed   in    §  2379,    the   history   of   which  uaries"   of   the  irrigation    district   in   order  to   entitle 

should   also  be  consulted.  him   to   vote   at   an   election   of   district    officers.      Bis- 

An    attempted    amendment  of   this    section,    '11,    c.  sett  v.  Pioneer  Irr.  Dist.   (1912)   21  I.  98,  120  P.  461. 
154,  p.  461,  was  held  unconstitutional.     Pioneer  Irr. 
Dist.    v.    Walker    (1911)    20   I.    605,    119   P.    304;   Bis- 
sett  v.   Pioneer  Irr.  Dist.   (1912)   21  I.  98,   120  P.  461. 

§  2377.  Canvass  of  votes:  Completion  of  organization:  Limitation 
on  contest.  Immediately  after  any  election  for  voting  upon  the  organiza- 
tion of  an  irrigation  district,  the  judges  of  said  election  shall  forward  the 
official  results  of  said  election  to  the  clerk  of  said  board  of  county  commis- 
sioners. The  said  board  of  county  commissioners  shall  meet  within  10 
days  after  said  returns  are  received,  and  shall  proceed  to  canvass  the  votes 
cast  thereat,  and  if  upon  such  canvass  it  appears  that  two-thirds  of  the 
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votes  east  are  "Irrigation  district — yes,"  the  said  board  shall,  by  order 
entered  on  its  minutes,  declare  such  territory  duly  organized  as  an  irriga- 
tion district,  under  the  name  and  style  theretofore  designated,  and  shall 
declare  the  persons  receiving  respectively  the  highest  numbers  of  votes  for 
such  several  offices  to  be  duly  elected  to  such  offices.  ['07,  p.  484,  §  1, 
subd.  3a.] 

Hist.     '03.   p.    150,   part  of   §  3,   enacted  by  '07,    p.  ganized  on  the  day  that  they  canvassed  the  vote  cast 

484,    §  1,    as    subd.    3a,    reenacted    R.    C.    §2377,    re-  for   the   organization   of  the   district  does   not  affect 

enacted  '15,  c.   143,   S  2,  p.  306.  the  order  declaring  the  organization  of  the  district. 

Date  of  order:     The  fact  that  the  board  of  county  Progressive  Irr.  Dist.   v.  Anderson    (1911)    19  I.   504, 

commissioners  did   not  declare  the  district  duly   or-  114   P.   16. 

§  2377a.  Limitation  on  proceedings  affecting  validity.  No  action 
shall  be  commenced  or  maintained,  or  defense  made  affecting  the  validity 
of  such  organization  after  two  years  from  and  after  the  making  and  enter- 
ing of  said  order  on  its  minutes  by  the  board  of  county  commissioners. 

Hist.     '03,  p.   150,   part  of   §  3,   enacted  by   '07,   p.  of   its   importance,   both   to  the   inhabitants   and   the 

484,    §  1,    as    subd.    3a,    reenacted    R.    C.    §  2377,    re-  bondholders.       Progressive     Irr.     Dist.     v.     Anderson 

enacted  '15,  c.  143,  S  2,  p.   306;  last  phrase  inserted  I  191.1)    19  I.   504,   114  P.   16. 

to  make  meaning  clear  on  account  of  subdivision  of  Effect   of    reconfirmation   proceedings:      The   filing 

section.  of   a   petition    for  reconfirmation   of  proceedings  for 

Purpose    of    limitation:      The    limitation    provided  the    organization    of    an    irrigation    district   does   not 

in  this  section  was  doubtless  made  to  set  at  rest  at  waive    the    statute    of    limitations.      Progressive    Irr. 

an   early  date  the   existence   of  the   district   in   view  Dist.  v.  Anderson    (1911)    19  I.   504,   114  P.   16. 

§  2377b.  Organization  meeting  of  board.  Said  board  shall  cause 
a  copy  of  such  order,  duly  certified,  to  be  immediately  filed  for  record  in 
the  office  of  the  county  recorder  of  each  county  in  which  any  portion  of 
such  lands  are  situated. 

If  it  shall  appear,  however,  that  more  than  one-third  of  said  votes  are 
"Irrigation  district — no/'  then  a  record  of  that  fact  shall  be  duly  entered 
upon  the  minutes  of  said  board,  and  all  proceedings  in  regard  to  the  or- 
ganization of  said  district  shall  be  void,  and  the  expenses  properly  incurred 
thereunder  may  be  collected  on  the  bond  provided  for  in  section  2374. 

From  and  after  the  date  of  such  filing  of  said  order  of  the  board  of 
county  commissioners,  the  organization  of  such  district  shall  be  complete. 
The  officers  of  the  district  shall  be  entitled  to  enter  immediately  upon  the 
duties  of  their  respective  offices,  upon  qualifying  according  to  law,  and 
shall  hold  such  offices,  respectively,  until  their  successors  are  elected  and 
qualified.  The  board  of  directors  so  elected  shall  meet  within  30  days  after 
their  election  and  elect  a  president,  and  appoint  a  secretary  and  treasurer, 
who  shall  perform  the  duties  imposed  upon  such  officers  under  this  title. 
All  officers  of  the  district,  except  as  above  provided,  must  be  residents 
thereof. 

Hist.      '03,   p.    150,   part   of    §  3 ;    am.    and   enacted        S  2377,    reenacted    '15,    c.    143,    §2,    p.    306;    phrase 
by    '07,    p.    484,    §  1,    as    subd.    3a,    reenacted    R.    C.        "of   the  district"   substituted  for   "thereof." 

§  2377c.  Treasurer's  official  bonds.  The  treasurer  shall  execute  an 
official  bond  in  the  sum  of  $5000,  to  be  approved  by  the  board  of  directors 
of  the  district:  Provided,  That  when  the  amount  of  money  in  the  hands 
of  said  treasurer  exceeds  the  sum  of  $5000,  said  board  of  directors  shall 
require  an  additional  bond  in  a  sum  at  least  double  the  amount  of  money 
in  the  hands  of  said  treasurer  in  excess  of  said  $5000. 

Hist.     '03,  p.  150,  part  of  §  3  ;  am.  and  enacted  by  tion  ;    amendatory    matter   of    the    act    of    '15    trans- 

'07,   p.   484,  S  1,  as  subd.  3a,  reenacted  R.  C.  §  2377,  ferred  to  167:15. 

reenacted  '15,  c.  143    §  2,  part  of  subd.  2377,  p    307  ;  Crosg    ref       Additional    bond    of    treasurer   of   dis- 

word      such      changed  to     the      at  beginning  of  sec-  trict   contracting    with    federal    government :    167 : lb. 

ARTICLE   2. 
ELECTION  OF  DIRECTORS. 

§  2378.      Election,  term  of  office  and  qualifications  of  directors.      On 

the  second  Tuesday  of  December  following  the  organization  of  any  district, 
an  election  shall  be  held  at  which  shall  be  elected  one  director  for  each 
division  of  said  district  by  the  electors  of  the  district  at  large.    The  term 
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of  office  of  the  directors  shall,  immediately  after  the  first  election  following 
such  organization,  be  selected  by  lot  so  that  as  nearly  as  may  be,  one-third 
of  the  number  shall  hold  office  for  the  term  of  one  year ;  one-third  for  the 
term  of  two  years,  and  the  balance  for  the  term  of  three  years.  And  an 
election  shall  be  held  in  the  district  on  the  second  Tuesday  in  December 
for  each  year  thereafter,  at  which  directors  shall  be  elected  to  succeed  those 
whose  terms  expire,  to  hold  office  for  a  term  of  three  years,  or  until  their 
successors  are  elected  and  qualified.  Every  director  must  be  a  qualified 
elector  and  a  resident  of  the  division  of  the  director  whom  he  is  to  succeed 
in  office.     ['15,  c.  48,  §  1,  part  of  subd.  2378,  p.  135.] 

Hist.  '03,  p.  150,  part  of  §  4  ;  R.  C.  §  2378  ; 
am.  '15,  c.  48,  §  1,  part  of  subd.  2378,  p.  135,  re- 
enacted  '17,  c.  90,  p.  313. 

§  2378a.  Oath  and  bond.  Within  10  days  after  receiving  the  certifi- 
cate of  election  hereinafter  provided  for,  said  officers  shall  take  and  sub- 
scribe the  official  oath  and  file  the  same  in  the  office  of  the  board  of  direc- 
tors, and  execute  the  bond  hereinafter  provided  for.  Each  member  of  said 
board  of  directors  shall  execute  an  official  bond  in  the  sum  of  not  less  than 
$500  nor  more  than  $5000,  the  amount  to  be  determined  and  approved  by 
the  judge  of  the  probate  court  of  said  county  where  such  organization  was 
effected  and  shall  be  recorded  in  the  office  of  the  county  recorder  thereof 
and  filed  with  the  secretary  of  said  board.  All  official  bonds  provided  for  in 
this  title  shall  be  in  the  form  prescribed  by  law  for  the  official  bond  of 
county  officers.     ['17,  c.  90,  §  1,  part  of  subd.^2378,  p.  314.] 

Hist.      '03,    p.    150,    part    of    §4,    reenacted    R.    C.  Cross    ref.      Form   of   official    bonds:      §§288,    292. 

§  2378,  reenacted  '15,  c.  48,  p.  135  ;  am.  '17,  c.  90,  Additional  bond  of  directors  of  district  contracting 
§  1,   part  of   subd.   2378,   p.   314.  with   federal    government:      167:14. 

§  2378b.      Increasing  or  decreasing  number  of  directors:  Petition.   In 

any  irrigation  district,  organized  under  the  laws  of  the  state  of  Idaho, 
having  three,  five  or  seven  directors,  whenever  a  petition  amounting  to  50 
per  centum  of  the  votes  cast  at  the  last  annual  election  within  the  district, 
shall  be  filed  with  the  board  of  directors  of  such  district  asking  for  an 
election  within  the  district,  for  the  purpose  of  increasing  or  decreasing  the 
number  of  directors  of  such  district,  such  board  of  directors  shall  there- 
after immediately  call  an  election  for  the  purpose  of  deciding  the  question : 
Provided,  That  the  petition  shall  recite  that  each  signer  thereof  is  a  legal 
voter  or  landholder  within  such  district  and  the  signatures  thereupon  are 
verified  by  the  person  or  persons  circulating  the  same:  And,  Provided, 
That  the  petition  shall  specify  the  number  of  directors  demanded,  which 
shall  be  three,  five  or  seven :  And,  Provided,  That  such  petition  shall  rep- 
resent not  less  than  25  per  centum  of  the  area  of  the  lands  within  such 
district  as  shown  by  the  records  of  the  district.     ['15,  c.  91,  §  1,  p.  210.] 

Hist.      '15,   c.   91,    §  1,   p.   210. 

§  2378c.  Same :  Hearing  and  election.  Upon  the  filing  of  a  petition 
with  the  board  of  directors  of  any  irrigation  district  as  provided  in  section 
2378b  the  board  of  directors  of  such  distrct  shall  set  a  date  for  hearing 
the  said  petition,  not  less  than  two  weeks  and  not  more  than  60  days  after 
the  first  regular  monthly  meeting  following  the  filing  of  such  petition,  and 
if  the  petition  does  comply  with  the  requirements  of  section  2378b  then 
the  directors  shall  immediately  thereafter  order  an  election  upon  the  ques- 
tion, and  proceed  according  to  the  laws  governing  elections  within  irriga^ 
tion  districts  for  the  submission  of  questions  of  creating  indebtedness/ 
['15,  c.  91,  §  2,  p.  211.] 

Hist.     '15,  c.   91,   §  2,  p.   211. 

§  2378d.  Same:  Procedure  following  election.  Upon  the  canvass  of 
the  returns,  as  provided  by  section  2380,  of  any  election  for  determining 
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the  number  of  the  directors  for  any  irrigation  district,  and  if  there  be  any 
change  voted,  then  the  board  shall  immediately  proceed  to  redivide  the  said 
district  into  directors'  divisions  of  convenient  boundaries  and  as  nearly  as 
possible  of  equal  area,  and  appoint  a  qualified  person  from  each  division  as 
a  director  whose  term  of  office  shall  expire  with  the  next  regular  election, 
and  the  first  succeeding  directors  elected  under  the  new  arrangement  shall 
determine  their  terms  of  office  as  contemplated  by  this  article,  and  in  case 
the  number  of  directors  shall  have  been  decreased  the  old  members  of  the 
board  of  directors  shall  continue  in  office  until  the  expiration  or  sooner 
determination  of  their  terms,  successors  being  appointed  or  elected  only  in 
divisions  where  representation  will  terminate  with  the  term  of  such 
director.     ['15,  c.  91,  §  3,  p.  211.] 

Hist.     '15,   c.   91,   §  3,    p.   211. 

§  2379.  Notice  of  election:  Appointment  of  judges.  The  secre- 
tary of  the  district  shall  give  notice  of  all  elections  in  said  district  subse- 
quent to  the  organization  thereof,  by  posting  the  same  in  three  public 
places  in  each  such  precinct  and  in  the  office  of  said  board,  at  least  four 
weeks  before  the  day  of  such  election,  which  notices  shall  state  the  time  of 
said  election  and  the  polling  place  in  each  precinct;  and  the  officer  to  be 
elected  or  other  question  to  be  voted  upon,  as  the  case  may  be.  At  least 
10  days  before  the  holding  of  any  such  election,  the  board  of  directors  shall 
appoint  three  electors  of  each  precinct  judges  of  election  therein  who  shall 
constitute  a  board  of  election  for  such  precinct.  ['07,  p.  484,  §  1,  part  of 
subd.  5.] 

Hist.      '03,    p.    150,    §  5  ;   am.   '07,   p.   484,    §  1,   part  An    attempted    amendment  of   this    section,    '11,    c. 

of    subd.    5,    reenacted    R.    C.    §  2379,    reenacted    '13,  1.54,  p.  461,  was  held  unconstitutional.     Pioneer  Irr. 

c.    116,    p.    453.      The   latter    part  of   the   section   re-  Dist.    v.    Walker    (1911)    20   I.    605,    119   P.    304;   Bis- 

lating  to  registration  was  repealed  by  implication  by  sett  v.  Pioneer  Irr.  Dist.  (1912)   21  I.  98,  120  P.  461. 

'15,   c.   47,  p.    134     amending   §  2376,   the  amendment  Cross  ref    Registration  for  irrigation  district  elec- 

now   oeing  embodied  m   §  2376a.  tions  :      §  2376a. 

§  2380.  Conduct  of  election.  Said  judges  shall  elect  a  chairman, 
who  may  administer  any  oath  required  in  the  progress  of  an  election,  and 
may  appoint  additional  judges  if,  during  the  progress  of  election,  any 
judges  cease  to  act.  Said  judges  of  election  shall  not  appoint  clerks  of 
election  unless  they  deem  it  necessary  to  have  the  assistance  of  clerks  in 
order  to  accommodate  the  number  of  electors  who  desire  to  vote.  Any 
member  of  the  board  of  election,  or  any  clerk  thereof  may  administer  and 
certify  oaths  required  to  be  administered  during  the  progress  of  the  elec- 
tion. Before  opening  the  polls,  each  member  of  the  board  of  election  and 
each  clerk,  in  case  clerks  are  appointed,  must  take  and  subscribe  an  oath 
to  faithfully  perform  the  duties  imposed  upon  them  by  law.  Any  elector 
of  the  precinct  may  administer  and  certify  such  oath.  The  time  of  opening 
and  closing  the  polls,  the  manner  of  conducting  the  election,  canvassing  and 
announcing  the  result,  the  keeping  of  tally  lists,  and  the  making  and  certi- 
fying said  result,  and  the  disposition  of  the  ballots  after  the  election,  shall 
be  the  same  as  near  as  may  be  as  provided  for  election  under  the  general 
election  laws  of  the  state :  Provided,  That  the  returns  shall  be  delivered  to 
the  secretary  of  the  district,  and  the  election  oaths  shall  be  included  with 
such  returns. 

Hist.      '03.    p.    150,    part   of    §  6  ;    am.    '07,    p.    484,  because    repeated    in    §2383;    remainder    of    section 

§  1.   part  of  subd.  6,  reenacted  R.  C.  §  2380;  am.  '15,  embodied  in   §§  2380a-b. 

c.  x7.  §  1,  part  of  subd  2380  p.  205  ;  proviso  at  enn  Cross  ref.  Express  reference  to  this  section:  Pro- 
concerning  the  disregarding  of  irregularities  omitted  cedure  following  election:      §  2378d. 

§  2380a.  Canvass  of  returns.  The  board  of  directors  must  meet  at 
its  usual  place  of  meeting  on  the  first  Monday  after  each  election  to  canvass 
the  returns,  and  they  shall  proceed  in  the  same  manner  and  with  like  effect, 
as  near  as  may  be,  as  the  board  of  county  commissioners  in  canvassing  the 
returns  of  general  elections,  and  when  they  shall  have  declared  the  result, 
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the  secretary  shall  make  full  entries  in  his  records  in  like  manner  as  is 
required  of  the  county  recorder  in  general  elections.  The  board  of  direc- 
tors must  declare  elected  the  person  or  persons  having  the  highest  number 
of  votes  for  each  office.  The  secretary  must,  immediately,  make  out  and 
deliver  to  such  person  or  persons  a  certificate  of  election  signed  by  him  and 
authenticated  with  the  seal  of  the  board.     ['07,  p.  484,  §  1,  part  of  subd.  6.] 

Hist.     '03,  p.  150,  part  of  §  6  ;  am.  '07,  p.  484,  §  1,  diction  to  hear  and  determine  a  contest  of  the  elec- 

part  of  subd.  6,  reenacted  R.  C.  §  2380,  reenacted  '15,  tion   of   a  director  of   an   irrigation   district      Hertle 

c.  87,  p.  205.  v.   Ball    (1903)    9   I.   193,   72   P.  953. 

Contest  of  election:     The  district  court  has  juris- 

§  2380b.  Vacancies.  In  case  of  a  vacancy  in  the  office  of  director 
the  vacancy  shall  be  filled  by  appointment  by  the  remaining  members  of 
the  board  from  the  division  in  which  the  vacancy  occurred.  An  officer 
appointed  to  fill  a  vacancy  as  above  provided  shall  hold  his  office  until  the 
next  regular  election  for  said  district,  at  which  election  a  director  shall  be 
elected  for  the  remainder  of  the  unexpired  term.  ['07,  p.  484,  §  1,  part  of 
subd.  6.] 

Hist.  '03,  p.  150,  part  of  §  6  ;  am.  '07,  p.  484, 
§  1,  part  of  subd.  6,  reenacted  R.  C.  §  2380,  re- 
enacted  '15,  c.  87,  p.   205. 

§  2381.  Voting  and  count  of  ballots.  Voting  may  commence  as  soon 
as  the  polls  are  open  and  may  continue  during  all  the  time  the  polls  remain 
open,  and  shall  be  conducted  as  nearly  as  practicable  in  accordance  with 
the  provisions  of  Title  IV  of  this  code  relating  to  elections.  As  soon  as 
the  polls  are  closed  the  judges  shall  open  the  ballot  box  and  shall  commence 
counting  the  votes ;  and  in  no  case  shall  the  ballot  box  be  removed  from  the 
room  in  which  the  election  is  held  until  all  the  ballots  have  been  counted. 
The  counting  of  ballots  shall  in  all  cases  be  public.  The  ballots  shall  be 
taken  out,  one  by  one  by  the  chairman  of  the  board  of  election  or  one  of  the 
judges,  who  shall  open  them  and  read  aloud  the  name  of  each  person  con- 
tained thereon,  and  the  office  for  which  every  such  person  is  voted  for. 
Each  clerk  shall  write  down  each  office  to  be  filled,  and  the  name  of  each 
person  voted  for  such  office,  and  shall  keep  the  number  of  votes  by  tallies 
as  they  are  read  by  such  chairman  or  judge.  The  counting  of  the  votes 
shall  continue  without  adjournment  until  all  the  votes  have  been  counted. 
[R.  C.  §  2381.] 

Hist.     '03,   p.    150,    §  7  ;  am.   R.   C.    §  2381. 

§  2382.  Disposal  of  ballots.  As  soon  as  all  the  votes  are  read  off  and 
counted,  a  certificate  shall  be  drawn  up  on  each  of  the  papers  containing  the 
poll  list  and  tallies,  or  attached  thereto,  stating  the  number  of  votes  each 
one  voted  for  has  received,  and  designating  the  office  to  fill  which  he  was 
voted  for,  which  number  shall  be  written  in  words  and  figures  at  full 
length.  Each  certificate  shall  be  signed  by  all  the  members  of  the  board  of 
election  and  by  both  clerks.  One  of  said  certificates,  with  the  poll  list  and 
tally  paper  to  which  it  is  attached,  shall  be  retained  by  the  chairman  of  the 
board  of  election,  and  preserved  by  him  for  at  least  six  months.  The  ballots 
shall  be  strung  on  a  cord  or  thread  by  the  said  chairman,  during  the  count- 
ing thereof,  in  the  order  in  which  they  are  entered  upon  the  tally  list  by 
the  clerks;  and  said  ballots,  together  with  the  other  of  said  certificates 
with  the  poll  list  and  tally  paper  to  which  it  is  attached,  shall  be  sealed  by 
the  said  chairman  in  the  presence  of  the  other  of  said  judges  and  clerks, 
and  indorsed  "Election  returns  of  (naming  precinct)  precinct,"  and  be 
directed  to  the  secretary  of  the  board  of  directors,  and  shall  be  immediately 
delivered  by  said  chairman,  or  by  other  safe  and  responsible  carrier  desig- 
nated by  him,  to  said  secretary,  and  the  ballots  shall  be  kept  unopened  for 
at  least  six  months,  and  if  any  person  be  of  the  opinion  that  the  vote  of  any 
precinct  has  not  been  correctly  counted  he  may  appear  on  the  day  appointed 
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for  the  board  of  directors  to  open  and  canvass  the  returns,  and  demand  a 
recount  of  the  precinct  that  is  claimed  to  have  been  incorrectly  counted. 
['03,  p.  150,  §  8.] 

Hist.     '03,  p.   150,   §  8,  reenacted  R.  C.  §  2382. 

§  2383.      Informalities  disregarded:     Postponement  of  canvass.      No 

list,  tally  paper  or  certificate  returned  from  any  election  shall  be  set  aside 
or  rejected  for  want  of  form  if  it  can  be  satisfactorily  understood.  If,  at 
the  time  of  the  meeting,  the  returns  of  each  precinct  in  which  polls  have 
been  opened  have  been  received,  the  board  of  directors  must  then  and  there 
proceed  to  canvass  the  returns;  but  if  all  the  returns  have  not  been  re- 
ceived, the  canvass  must  be  postponed  from  day  to  day  until  all  the  returns 
have  been  received,  or  until  six  postponements  have  been  had.  The  can- 
vass must  be  made  in  public  and  by  opening  the  returns  and  counting  the 
vote  of  the  district  for  each  person  voted  for  and  declaring  the  result 
thereof.    [R.  C.  §  2383.] 

Hist.     '03,  p.   150,   §  9  ;  am.   R.   C.   §  2383. 

§  2384.  Statement  of  result.  The  secretary  of  the  board  of  direc- 
tors must,  as  soon  as  the  result  is  declared,  enter  on  the  records  of  such 
board  a  statement  of  such  result,  which  statement  must  show : 

1.  The  whole  number  of  votes  cast  in  the  district  and  in  each  voting 
precinct  thereof. 

2.  The  names  of  the  person  or  persons  voted  for. 

3.  The  office  to  fill  which  each  person  was  voted  for. 

4.  The  number  of  votes  given  in  each  precinct  to  such  person  or 
persons. 

5.  The  number  of  votes  given  in  the  district  for  such  person  or  persons. 
The  board  of  directors  must  declare  elected  the  person  or  persons  hav- 
ing the  highest  number  of  votes  given  for  each  office.     [R.  C.  §  2384.] 

Hist.     '03,   p.  150,  §  10  ;  am.  R.  C.   §  2384. 

ARTICLE  3. 
POWERS  AND  DUTIES  OF  THE  BOARD  OF  DIRECTORS. 

§  2385.  Election  of  officers.  On  the  first  Tuesday  of  January  next 
following  their  election,  the  board  of  directors  shall  meet  and  organize  as 
a  board,  elect  a  president  from  their  number  and  appoint  a  secretary  and 
treasurer,  who  shall  each  hold  office  during  the  pleasure  of  the  board. 
| '07,  p.  484,  §1,  part  of  subd.  12.] 

Hist.     '03,   p.   150,    part  of    §12;   am.    '07,   p.   484,  Deposit   of  funds:      Moneys   deposited   by   a   treas- 

§  1,    part   of    subd.    12,    reenacted    R.    C.    §  2385,    re-  urer   of    an    irrigation    district   in    a   bank   become    a 

enacted    '11,    c.    154,    §  7,    p.    472,    reenacted    '15,    c.  trust  fund,  not  part  of  the  estate  of  the  bank,  and 

86,  p.  203.  must    be    so    treated    in    case    of    insolvency    of    the 

Treasurer:     An  irrigation  district  is  a  public  cor-  bank.      Re    Bank   of  Nampa,    Ltd.    (1916)    29   I.    166, 

r-oration,  its  treasurer  is  a  public  officer,  and  moneys  ^~  ^-    HI?.                                        .                       » 

of    such    district    received   by    him    as    treasurer    are  The    state    and    county    depositary    laws    have    no 

public     moneys,     subject    to     §  6977.       Re     Bank     of  application  to  the  deposit  of  irrigation  district  funds 

Nampa,   Ltd.    (1916)    29   I.    166,   157  P.    1117.  by  its  treasurer.     lb. 

§  2385a.  Office  of  board.  On  the  organization  of  the  first  board  of 
directors  of  any  such  district  they  shall  designate  some  place  within  the 
district  as  the  office  of  said  board:  Provided,  That  the  board  of  directors 
may  establish  the  office  of  the  district  temporarily  outside  of  the  boundary 
of  the  district,  but  within  the  county  in  which  the  same  or  some  portion 
thereof  is  situated,  in  cases  where  the  business  of  the  district  may  be  more 
conveniently  transacted  thereby;  and  if  such  temporary  location  be  ap- 
proved by  a  majority  of  the  electors  of  the  district  voting  at  any  regular 
election  at  which  such  question  may  be  submitted  then  such  temporary 
location  may  be  fixed  as  the  location  of  the  office  of  the  district  for  such 
period  of  years  as  may  be  designated  on  their  ballots  by  the  majority  of 
such  electors  at  such  election.     ['15,  c.  86,  §  1,  parts  of  subd.  2385,  p.  203.] 
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Hist.      '03,   p.    150,    §  12;   am.    '07,    p.    484,    §  1,    re-  (1911)   20  I.  605,   119  P.  304;  Bissett  v.  Pioneer  Irr 

enacted    R.    C.    §2385;   am.    '11,   c.    154,    §7,   p.   472;  Dirt.    (1912)    21    I.   98,    120  P.  461.     But  the   amend- 

am.   '15,  c.   86,   §  1,  parts  of  subd.  2385,  p.   203.  rr.ent  of   this   section   does  not  appear  to  have  been 

The   act   of    '11,    c.    154,    p.    461,   was   held   uncon-  involved, 
stitutional    in    part.      Pioneer    Irr.    Dist.    v.    Walker 

§  2385b.  Meetings  of  board.  The  board  of  directors  shall  hold  a 
regular  monthly  meeting-  in  their  office  on  the  first  Tuesday  in  every  month 
and  such  special  meetings  as  may  be  required  for  the  proper  transaction 
of  busines. 

All  special  meetings  shall  be  ordered  by  the  president  or  a  majority 
of  the  board,  the  order  must  be  entered  of  record  and  the  secretary  must 
give  each  member  not  joining  in  the  order  five  days'  notice  of  such  special 
meetings.  The  order  must  specify  the  business  to  be  transacted  at  such 
special  meeting  and  none  other  than  that  specified  shall  be  transacted: 
Provided,  That  whenever  all  members  of  the  board  are  present,  however 
called,  the  same  shall  be  deemed  a  legal  meeting  and  any  lawful  business 
may  be  transacted. 

All  meetings  of  the  board  must  be  public,  and  a  majority  shall  consti- 
tute a  quorum  for  the  transaction  of  business;  but  on  all  questions  re- 
quiring a  vote  there  shall  be  a  concurrence  of  at  least  a  majority  of  the 
members  of  the  board.  All  records  of  the  board  shall  be  open  to  the 
inspection  of  any  elector  during  business  hours. 

Hist.  '03,  p.  150,  part  of  §12;  am.  '07,  p.  484,  "and  said  board"  at  beginning;  introductory  words 
£  1.  reenacted  R.  C.  §  2385,  '11,  c.  154,  §  7,  p.  472,  as  a  proviso  at  beginning  of  second  paragraph  omit- 
and   '15,   c.   86,  p.   203  ;   "the  board  of  directors"  for        ted. 

§  2386.  General  powers  of  board:  By-laws:  Right  of  entry:  Ac- 
quisition of  property.  Said  board  shall  have  the  power  to  manage  and 
conduct  the  business  and  affairs  of  the  district,  make  and  execute  all  neces- 
sary contracts,  employ  and  appoint  such  agents,  officers  and  employees  as 
may  be  required,  and  prescribe  their  duties;  and  to  establish  equitable 
by-laws,  rules  and  regulations  for  the  distribution  and  use  of  water  among 
the  owners  of  such  land  as  may  be  necessary  and  just  to  secure  the  just 
and  proper  distribution  of  the  same.  Said  by-laws,  rules  and  regulations 
must  be  printed  in  convenient  form  for  distribution  throughout  the  district. 

The  board  and  its  agents  and  employees  shall  have  the  right  to  enter 
upon  any  land  to  make  surveys,  and  may  locate  the  necessary  irrigation 
works  and  the  line  of  any  canal  or  canals,  and  the  necessary  branches 
for  the  same  on  any  lands  which  may  be  deemed  best  for  such  location. 

Said  board  shall  also  have  the  right  to  acquire,  either  by  purchase, 
condemnation  or  other  legal  means,  all  lands  and  water  rights,  and  other 
property  necessary  for  the  construction,  use  and  supply,  maintenance, 
repair  and  improvement  of  said  canal  or  canals  and  works,  including 
canals  and  works  constructed  and  being  constructed  by  private  owners, 
lands  for  reservoirs  for  the  storage  of  needful  waters,  and  all  necessary 
appurtenances.  In  case  of  purchase,  the  bonds  of  the  district  hereinafter 
provided  for  may  be  used  to  their  par  value  in  payment.  Said  board  may 
also  construct  the  necessary  dams,  reservoirs  and  works  for  the  collection 
of  water  for  said  district,  and  do  any  and  every  lawful  act  necessary  to  be 
done  that  sufficient  water  may  be  furnished  to  each  land  owner  in  said 
district  for  irrigation  purposes.  The  use  of  all  water  required  for  the 
irrigation  of  the  lands  of  any  district  formed  under  the  provisions  of  this 
title,  together  with  the  rights  of  way  for  canals  and  ditches,  sites  for  reser- 
voirs, and  all  other  property  required  in  fully  carrying  out  the  provisions 
of  this  title,  is  hereby  declared  to  be  a  public  use,  subject  to  the  regula- 
tion and  control  of  the  state,  in  the  manner  prescribed  by  law.  ['07, 
p.  484,  §  1,  subd.  12a.] 

The  board  of  directors  of  an  irrigation  district  organized  under  the 
laws  of  the  state  of  Idaho  may  enter  into  contracts  for  a  water  supply  to 
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be  delivered  to  the  canals  and  works  of  the  district,  and  do  any  and  every 
lawful  act  necessary  to  be  done  that  sufficient  water  may  be  furnished  to 
the  lands  in  the  district  for  irrigation  purposes.  ['15,  c.  143,  part  of  §  4, 
p.  309.] 

Hist.  Enacted  as  '03,  p.  150.  §  12a,  added  by  '07, 
p.  484,  S  1.  subd.  12a,  reenacted  R.  C.  §  2386,  re- 
enacted  '11,  c.  154,  §5,  p.  466,  and  '11,  c.  71,  §  1, 
p.    194;   am.    '15,   c.    143,    §4.   P-    308. 

The  amendatory  matter  in  the  '11  and  '15  amend- 
ments relating  to  operation  of  irrigation  district? 
under  the  Carey  act  has  been  transferred  to  c.  166, 
that  relating  to  cooperation  with  the  federal  recla- 
mation  service  to  c.   167. 

Drainage :  Under  this  section  an  irrigation  dis- 
trict has  power  to  issue  bonds  for  the  purpose  of 
collecting  drainage,  waste  and  seepage  water  and 
storing  the  same  for  the  irrigation  of  land  within 
such  district.  Bissett  v.  Pioneer  .Irr.  Dist.  (1912) 
21    I.   98,    120   P.   461. 

§  2386n.  Drainage  of  lands.  Any  irrigation  district  heretofore  or- 
ganized or  hereafter  to  be  organized  may,  whenever  it  appears  necessary, 
proper  or  beneficial  to  drain  any  of  the  lands  within  said  district,  whether 
for  the  benefit  of  the  lands  actually  requiring  drainage  or  for  the  protec- 
tion of  other  lands  within  said  district,  whether  the  irrigation  works  have 
been  actually  acquired  or  constructed  or  not,  cause  drainage  canals  and 
works  to  be  constructed,  and  to  this  end  such  district  shall  in  all  respects 
have  the  same  power  and  authority  as  is  now  conferred  or  may  hereafter 
be  conferred  respecting  irrigation,  and  all  powers  conferred  upon  irriga- 
tion districts  under  the  laws  of  this  state  with  respect  to  irrigation  shall 
be  construed  to  include  drainage. 


Void  contract :  A  contract  entered  into  by  the 
board  of  directors  of  an  irrigation  district  giving  tc 
a  stranger  the  management  and  control  of  the  res- 
ervoir, dam  and  main  canal,  and  taking  that  man- 
agement and  control  out  of  the  district,  would  be 
ultra  vires  and  void.  Colburn  v.  Wilson  (1913)  23 
I.    337,    130   P.   381. 

Personal  liability:  A  person,  though  president  of 
the  board  of  directors,  is  not  personally  liable  for 
the  maintenance  and  operation  of  the  canals  and 
reservoirs  of  a  district,  nor  for  seepage  occurring 
therefrom.  Verheyen  v.  Dewey  (1915)  27  I.  1,  146 
P.  1116;  Doran  v.  Dewey  (1915)  27  I.  25,  146  P. 
1124. 


Hist.  '17,  c.  31,  §  2,  p.  74,  omitting  reference 
to  joint  interstate  districts  now  embodied  in  §  2438o. 

The  following  decisions  concerning  drainage  were 
rendered  before  the  passage  of  this  section. 

Cross  ref.  Express  reference  to  this  section: 
Right  of  joint  interstate  districts  to  drain  lands: 
§  2438o. 

Drainage  authorized :  Drainage  to  prevent  flood- 
ing as  distinguished  from  collection  of  drainage 
\\  ater  for  irrigation  considered  but  not  decided. 
Bissett  v.  Pioneer  Irr.  Dist.  (1912)  21  I.  98,  120 
P.  461. 

An    irrigation   district   may  provide  for  the   drain- 


age and  reclamation  of  lands  within  the  district 
which  have  been  flooded  or  water-logged  by  reason 
of  overflow,  percolation  or  seepage  from  its  irriga- 
tion works,  and  the  accomplishment  of  such  purpose 
is  one  of  the  necessarily  implied  duties  of  the  dis- 
trict equally  as  incumbent  on  the  district  as  the 
irrigation  of  its  dry  and  arid  lands.  Pioneer  Irr. 
Dist.  v.   Stone   (1913)    23  I.   344,   130  P.   382. 

Liability  for  flooding:  District  not  liable  for  rise 
of  water  table  under  land,  unless  clearly  shown  its 
works  so  defective  as  to  be  proximate  cause.  Ver- 
heyen v.  Dewev  (1915)  27  I.  1,  146  P.  1116;  Doran 
v.   Dewey   (1915)    27  I.  25,   146  P.   1124. 


§  2386o.  Same:  Ratification  of  contract.  The  question  of  the  rati- 
fication of  contracts  for  the  sale  of  surplus  power  as  provided  in  the  pre- 
ceding section  shall  be  submitted  in  the  same  manner,  and  shall  be  gov- 
erned by  the  same  limitations  and  provisions  as  questions  of  creating  in- 
debtedness :  Provided,  That  the  form  for  the  notices,  and  the  form  upon 
the  prepared  ballots,  and  the  form  for  the  returns,  shall  be  so  changed  as 
to  conform  to  the  purposes  of  this  and  the  preceding  section.  ['15,  c.  50, 
§  2,  p.  138.] 

Hist.     '15,   c.   50,   §  2,   p.   138. 

§  2386p.      Construction  and  operation  of  electric  power  plants.      The 

board  of  directors  of  any  irrigation  district,  organized  under  the  laws  of 
the  state  of  Idaho,  shall  have  the  power  to  construct  and  operate,  or  to  con- 
tract for  the  construction  and  operation,  of  electric  power  plants,  power 
transmission  lines,  and  all  other  works  in  connection  therewith  necessary 
or  proper  for  generating  and  transmitting  electric  power,  and  for  pump- 
ing water  for  irrigation  and  domestic  use ;  and  to  contact  to  sell  surplus 
power  generated  at  such  power  plants  for  delivery  at  the  plant  or  within 
the  boundaries  of  the  district:  Provided,  That  no  such  contract  for  the 
sale  of  surplus  power  generated  at  such  power  plants  for  delivery  at  the 
plant  or  within  the  boundaries  of  the  district  shall  extend  for  a  longer 
period  of  time  than  five  years,  and  no  such  contract  involving  more  than 
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$1000  shall  be  binding  on  the  district  until  ratified  by  a  majority  of  the 
electors  of  the  district  voting  at  any  election  at  which  such  question  is 
submitted.     ['15,  c.  50,  §  1,  p.  137.] 

Hist.     '15,  c.   50,   §  1,  p.    137. 

§  2387.  Legal  title  to  property.  The  legal  title  to  all  property  ac- 
quired under  the  provisions  of  this  title  shall  immediately  and  by  opera- 
tion of  law  vest  in  such  irrigation  district,  and  shall  be  held  by  such  dis- 
trict in  trust  for,  and  is  hereby  dedicated  and  set  apart  to,  the  uses  and 
purposes  set  forth  in  this  title.  Said  board  is  hereby  authorized  and  em- 
powered to  hold,  use,  acquire,  manage,  occupy  and  possess  said  property 
as  herein  provided.     ['03,  p.  150,  §  13.] 

Hist.      '03,    p.    150,    §13,    reenacted    R.    C.    §2387,  Cited:      (In    brief   of    counsel)    Colburn    v.   Wilson 

reenacted  '15,  c.  143,  §  3,  p.  307;  amendatory  matter  (1913)    23  I.  337. 

?-f    '15. transferred    *»    167:14,    relating:    to    coopera-  Cross    ref       Corporate    character    of    district    and 

tion    with   federal    reclamation   service.  ownership  of  property:      Headnotes   to  this  chapter. 

§  2388.  Conveyance  of  property :  Actions.  The  said  board  is  here- 
by authorized  and  empowered  to  take  conveyance  or  other  assurances  for 
all  property  acquired  by  it  under  the  uses  and  provisions  of  this  title,  in 
the  name  of  such  irrigation  district,  to  and  for  the  purposes  herein  ex- 
pressed ;  and  to  institute  and  maintain  any  and  all  actions  and  proceedings, 
suits  at  law  and  in  equity,  necessary  or  proper  in  order  to  fully  carry  out 
the  provisions  of  this  title,  or  to  enforce,  maintain,  protect  or  preserve  any 
and  all  rights,  privileges  and  immunities  created  by  this  title,  or  acquired 
in  pursuance  thereof.  In  all  courts,  actions,  suits  or  proceedings  the  said 
board  may  sue,  appear  and  defend,  in  person  or  by  attorneys,  and  in  the 
name  of  such  irrigation  district.     ['03,  p.  150,  §  14.] 

Hist.     '03,  p.  150,  §  14,  reenacted  R.  C.  §  2388. 

§  2389.  Compensation  of  directors  and  officers.  The  members  of 
the  board  of  directors  shall  each  receive  not  more  than  $3  per  day  for 
each  day  spent  attending  the  meetings,  or  while  engaged  in  official  business 
under  the  order  of  the  board.  The  board  shall  fix  the  compensation  to  be 
paid  to  the  other  officers  named  in  this  title  to  be  paid  out  of  the  treasury 
of  the  district :  Provided,  That  said  board  shall,  upon  the  petition  of  50, 
or  a  majority  of  the  freeholders  within  such  district,  submit  to  the  electors 
at  any  general  election  a  schedule  of  salaries  and  fees  to  be  paid  hereunder. 
Such  petition  must  be  presented  to  the  board  20  days  prior  to  a  general 
election,  and  the  result  of  such  election  shall  be  determined  and  declared 
in  all  respects  as  other  elections  are  determined  and  declared  under  this 
title.     ['03,  p.  150,  §  38.] 

Hist.     '03,  p.  150,  §  38,  reenacted  R.  C.  §  2389. 

§  2390.  Officers  must  not  be  interested  in  contracts.  No  director  or 
any  other  officer  named  in  this  title  shall  in  any  manner  be  interested, 
directly  or  indirectly,  in  any  contract  awarded  or  to  be  awarded  by  the 
board,  or  in  the  profits  to  be  derived  therefrom ;  and  for  any  violation  of 
this  provision  such  officer  shall  be  deemed  guilty  of  a  misdemeanor,  and 
such  conviction  shall  work  a  forfeiture  of  his  office,  and  he  shall  be  pun- 
ished by  a  fine  not  exceeding  $500,  or  by  imprisonment  in  the  county  jail 
not  to  exceed  six  months,  or  by  both  such  fine  and  imprisonment.  ['03, 
p.  150,  §  39.] 

Hist.     '03,  p.  150,  §  39,  reenacted  R.  C.  §  2390. 

§  2391.  Special  assessments:  Elections.  The  board  of  directors 
may,  at  any  time  when  in  their  judgment  it  may  be  advisable,  call  a  special 
election  and  submit  to  the  qualified  electors  of  the  district  the  question 
whether  or  not  a  special  assessment  shall  be  levied  for  the  purpose  of 
raising  money  to  be  applied  to  any  of  the  purposes  provided  in  this  title. 
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Such  election  must  be  called  upon  the  notice  prescribed,  and  the  same  shall 
be  held,  and  the  result  thereof  determined  and  declared,  in  all  respects  in 
conformity  with  the  provisions  of  section  2396.  The  notice  must  specify 
the  amount  of  money  proposed  to  be  raised,  and  the  purpose  for  which  it 
is  intended  to  be  used.  At  such  elections  the  ballots  shall  contain  the 
words  "Assessment — yes"  or  "Assessment — no."  If  two-thirds  or  more 
of  the  votes  cast  are  "Assessment — yes,"  the  board  shall  immediately  levy 
an  assessment  sufficient  to  raise  the  amount  voted.  The  assessment  so 
levied  shall  be  computed  and  entered  on  the  assessment  roll  by  the  secre- 
tary of  the  board  and  collected  at  once,  and  in  the  same  manner  as  other 
assessments  provided  for  herein;  and  when  collected,  shall  be  paid  into 
the  district  treasury  for  the  purposes  specified  in  the  notice  of  such  special 
election.     ['03,  p.  150,  §  40.] 

Hist.     '03,  p.  150,  §  40,  reenacted  R.  C.  §  2391.  Apportionment    of    special    assessments:       Special 

Cross    ref.     Express     reference     to      this     section :        assessment    is    to    be    listed    in    assessment   books    in 

Election    to    authorize    assessment    exceeding    maxi-        safme   Proportions  as  assessment  of  benefits  for  cost 

mum   ner  cent-    §2404  of    works-      Holland    v.    Avondale    Irr.    Dist.    (1917) 

mum   per  cent.    §  ^4U4.  30  j    4?9>   16g  p    2g9 

Cited:  Nampa  v.  Nampa  etc.  Irr.  Dist.  (1911)  19 
I.  779,  115  P.  979,  app.  dis.  238  U.  S.  643,  59  L.  ed. 
1502,   35  S.   C.  R.   602. 

§  2392.  Power  to  incur  debts.  The  board  of  directors  or  other  of- 
ficers of  the  district  shall  have  no  power  to  incur  any  debt  or  liability  what- 
ever, either  by  issuing  bonds  or  otherwise,  in  excess  of  the  express  pro- 
visions of  this  title ;  and  any  debt  or  liability  incurred  in  excess  of  such 
express  provisions  shall  be  and  remain  absolutely  void :  Provided,  That 
for  the  purpose  of  organization  or  for  any  of  the  purposes  of  this  title,  the 
board  of  directors  may,  before  the  collection  of  the  first  assessment,  incur 
an  indebtedness  not  exceeding  in  the  aggregate  the  sum  of  $2000,  and  may  • 

cause  warrants  of  the  district  to  issue  therefor,  bearing  interest  at  7  per 
cent  per  annum.     ['03,  p.  150,  §  41.] 

Hist.     '03,  p.  150,  §  41,  reenacted  R.  C.  §  2392. 

Cited:  (In  brief  of  counsel)  Colburn  v.  Wilson 
(1913)   23  I.  337. 

§  2393.  Report  of  state  engineer.  At  least  as  often  as  once  a  year 
after  organization,  the  board  of  directors  shall  make  a  report  to  the  state 
engineer  of  the  condition  of  the  work  of  construction,  as  to  capacity,  sta- 
bility and  permanency,  and  whether  or  not  the  plan  of  irrigation  formu- 
lated under  the  provisions  of  this  title  is  being  successfully  carried  out, 
and  whether  or  not  in  the  opinion  of  the  board  the  funds  available  will 
complete  the  proposed  works.  Upon  the  receipt  of  such  report  by  the 
state  engineer,  he  shall  make  such  suggestions  and  recommendations  to 
such  board  of  directors  as  he  may  deem  advisable  for  the  best  interest  of 
the  district.     ['03,  p.  150,  §  37.] 

Hist.     '03,  p.  150,  §  37,  reenacted  R.  C.  §  2393. 

§  2394.  Statement  of  financial  condition.  On  or  before  the  first 
Tuesday  of  February  of  each  year  the  board  of  directors  of  each  irrigation 
district  organized  under  this  title  shall  publish  in  at  least  one  issue  of 
some  newspaper  published  in  the  county  or  counties  in  which  such  district 
is  situated,  a  full,  true  and  correct  statement  of  the  financal  condition  of 
said  district  on  the  first  Monday  of  the  preceding  January,  giving  a  state- 
ment of  all  liabilities  and  assets  of  the  district  on  such  first  Monday  of 
January.     ['03,  p.  150,  §  57.] 

Hist.     '03,  p.  150,  §  57,  reenacted  R.  C  §  2394. 

§  2395.  County  commissioners  to  have  access  to  books.  Any  board 
of  directors  of  any  such  irrigation  district,  or  the  secretary  thereof,  shall 
at  any  time  allow  any  member  of  the  board  of  county  commissioners,  when 
acting  under  the  order  of  such  board,  to  have  access  to  all  books,  records 
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and  vouchers  of  the  district  which  are  in  possession  or  control  of  said 
board  of  directors  or  said  secretary  of  said  board.     ['03,  p.  150,  §  58.] 

Hist.     '03,  p.   150,   §  58,  reenacted  R.  C.  §  2395. 

ARTICL8  4. 
ISSUANCE,   CONFIRMATION  AND  SALE  OF  BONDS. 

§  2396.      Plan  of  construction:      Issuance  of  bonds:      Election.      As 

soon  as  practicable  after  the  organization  of  any  such  district  the  board  ol 
directors  shall,  by  a  resolution  entered  on  its  records,  formulate  a  general 
plan  of  its  proposed  operations,  in  which  it  shall  state  what  constructed 
works  or  other  property  it  proposes  to  purchase  and  the  cost  of  purchasing 
the  same;  and  further  what  construction  work  it  proposes  to  do  and  how 
it  proposes  to  raise  the  funds  for  carrying  out  said  plan.  For  the  purpose 
of  ascertaining  the  cost  of  any  such  construction  work,  said  board  shall 
cause  such  surveys,  examinations  and  plans  to  be  made  as  shall  demonstrate 
the  practicability  of  such  plan,  and  furnish  the  proper  basis  for  an  estimate 
of  the  cost  of  carrying  out  the  same.  All  such  surveys,  examinations, 
maps,  plans  and  estimates,  shall  be  made  under  the  direction  of  a  compe- 
tent irrigation  engineer  and  certified  by  him.  Said  board  shall  then  submit 
a  copy  of  the  same  to  the  state  engineer,  and  within  90  days  thereafter  the 
state  engineer  shall  file  a  report  upon  the  same  with  said  board,  which 
report  shall  contain  such  matters  as,  in  the  judgment  of  the  state  engineer, 
may  be  desirable. 

Upon  receiving  said  report  said  board  of  directors  shall  proceed  to 
determine  the  amount  of  money  necessary  to  be  raised,  and  shall  imme- 
diately thereafter  call  a  special  election,  at  which  shall  be  submitted  to  the 
electors  of  said  district  possessing  the  qualifications  prescribed  by  this 
title,  the  question  whether  or  not  the  bonds  of  said  district,  or  the  right 
to  enter  into  an  obligation  with  the  United  States  in  the  manner  hereinafter 
in  this  title  provided,  in  the  amount  as  determined,  shall  be  authorized. 

Notice  of  such  election  must  be  given  by  posting  notices  in  three  public 
places  in  each  election  precinct  in  said  district  at  least  four  weeks  before 
the  date  of  said  election,  and  the  publication  thereof  for  the  same  length 
of  time  in  some  newspaper  published  in  the  district,  and  in  case  no  paper 
is  published  in  the  district,  then  in  a  paper  published  in  each  county  in 
which  the  district  or  any  part  thereof  is  located.  Such  notice  must  specify 
the  time  of  holding  the  election,  the  amount  of  bonds  proposed  to  be  issued, 
and,  in  case  such  maps  and  estimates  have  been  made,  it  shall  further 
state  that  copies  thereof,  and  in  all  cases  it  shall  state  that  said  report  of 
the  state  engineer,  are  on  file  and  open  to  public  inspection  by  the  people 
of  the  district,  at  the  office  of  said  board  and  at  the  office  of  the  state  engi- 
neer at  the  state  capitol. 

Said  election  must  be  held  and  the  results  thereof  determined  and  de- 
clared in  all  respects  as  nearly  as  practicable  in  conformity  with  the  pro- 
visions of  this  title  governing  the  election  of  officers :  Provided,  That  no 
informalities  in  conducting  such  an  election  shall  invalidate  the  same  if 
the  election  shall  have  been  otherwise  fairly  conducted.  At  such  election 
the  ballots  shall  contain  the  words  "Bonds — yes"  or  "Bonds — no,"  or  other 
words  equaivalent  thereto.  If  two-thirds  of  the  votes  cast  are  "Bonds — 
yes"  the  board  of  directors  shall  cause  bonds  in  said  amount  to  be  issued ; 
if  more  than  one-third  of  the  votes  cast  at  any  bond  election  are  "Bonds — 
no"  the  result  of  such  election  shall  be  so  declared  and  entered  of  record. 

And  whenever  thereafter  said  board  in  its  judgment  deems  it  for  the 
best  interest  of  the  district  that  the  question  of  the  issuance  of  bonds  in 
said  amount,  or  any  other  amount,  shall  be  submitted  to  the  electors,  it  shall 
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so  declare  of  record  in  its  minutes,  and  may  thereupon  submit  such  ques- 
tions to  said  electors  in  the  same  manner  and  with  like  effect  as  at  such 
previous  election. 

Hist      '03    p    150    §  15  •  am.  '07,  p.  484,  §  1,  subd.  of  their  validity,  and  to  facilitate  their  sale.  Nampa, 

15,    reenacted    R.    C.    §  2396;    am.    '15,    c.    143,    §  5,  etc.  Irr.  Dist.  v.  Brose  (1905)   11  I.  474,  83  P.  499. 

p.   310;  "possessing"  for  "possession"   in   first  para-  Exclusion  of  land  from  plan:     The  owners  of  land 

uraph  ;    amendatory    proviso   referring   to   voting   on  property     included     in     an     irrigation     district    may 

contracts    with    the    federal    government   transferred  waive  their  rights  to  obtain  water  from  the  general 

to   167 :8.  district    plan,    and    may    obtain    water    from    other 

Cross   ref.      Qualifications  of   voters  at  bond  elec-  sources,  and  by  means  of  a  different  plan,  where  it 

tions:      §2379.     Bissett  v.   Pioneer  Irr.   Dist.    (1912)  is  clearly  shown  that  no  one  residing  in  the  district 

21  I.  98,   120  P.  461.  is  in  any  manner  injured  or  prejudiced  thereby,  and 

"  Express    reference    to    this    section  :     Election    for  in  such  case  no  part  of  the  bond  issue  can  be  appor- 

special  assessments:     §  2391.     Election  for  contract-  tioned  to  the  excluded  land.     Nampa  etc.   Irr.   Dist. 

ing    with    U.    S.:     167':8,    9.  v.   Brose    (1915)    11  I.   474,  83  P.   499. 

Cited:      Nampa    v.    Nampa    etc.    Irr.    Dist    (1911)  Irrigation    of  outside   lands:      The   legality   of   the 

19  I.  779,   115  P.  979,  app.  dis.  238  U.  S.  643,  59  L.  proposed  issue  of  bonds  for  the  construction  or  pur- 

ed.   1502,  35  S.  C.   R.   602.  chase  of  a  canal  system  is  not  affected  by  the  fact 

'    ...           .     '      '    .               w.      ^   „„    !wj_««__    Aia  that  the  canal  system  of  the  district  may  water  lands 

Additional  bond  issue:     Where   an   irrigation  dis-  ^.^  of   ^  district       Settlers.    Irr.    Dist.   v.    Set- 

trict  has  been  regularly  organized  and  has  had  sur-  t,ers>   Cana,   Co     (190g)    u   j     504>   94  p    g29 

veys,  maps,  plans  and  estimates  made  in  accordance  ^                                                . 

..,     .,    *           .     „      ,        .    ,,  .      „„„+•„_     „„j    Q   unnA  Qualifications  of  voters:.    (Prior  to  amendment  of 

with   the   requirements   of   this    section,   and   a  bond  *         No                  qualifications  were  prescribed  for 

issue   has  been   made   but  the   money  raised  thereon  *q        >  ^  e,ectiong  heM  for  the  purpose  of  voting  a 

is  not  sufficient  for  the  completion  of  the  projected  bonded   indebtedness.      Bissett    v.    Pioneer    Irr.    Dist. 

works,  it  is  unnecessary  to  make  a  new  survey  and  (1912)    21   I    98     120  P     461 

additional    maps   and   plans  as   a  prerequisite  to  or-  '              of  "        'ceedings .      Where    the    board    of    di_ 

dermg    and   holding    another   election    authorizing    a  rectorg    of    an    irrigation    district    had    authority    to 

further  bond  issue.     Pioneer  Irr.   Dist.   v.   Campbell  enter  into  &  contract  to  purchase  an  irrigation  plant 

(1904)    10  I.  150,  77  P.   328.  and  to   issue  bonds,   the  fact  that  the  contract  was 

Confirmation  of  bond  issue:     Proceedings  for  the  entered  into  before  receiving  their  engineer's  report 

confirmation   of   a   bond  issue   by   an   irrigation   dis-  thereon  does  not  invalidate  the  bonds.     Indian  Cove 

trict   may   be   instituted   before   the   issuance   of    the  Irr.  Dist.  v.   Prideaux    (1913)    25   I.    112,    136  P.   618, 

bonds   in   order   to   procure   a  judicial   determination  Ann.   Cas.    1916A   1218. 

§  2397.  Form  of  bonds.  The  bonds  authorized  by  any  vote  shall  be 
designated  as  a  series  and  the  series  shall  be  numbered  consecutively  as 
authorized.  The  portion  of  the  bonds  of  a  series  sold  at  any  time  shall  be 
designated  as  an  issue,  and  each  issue  shall  be  numbered  in  its  order. 

The  bonds  of  each  issue  shall  be  numbered  consecutively,  commencing 
with  Jiose  earliest  falling  due,  and  they  shall  be  designated  as  11-year 
bonds,  12-year  bonds,  etc.  They  shall  be  negotiable  in  form  and  payable  in 
money  of  the  United  States  as  follows,  to  wit:  At  the  expiration  of  11 
years  from  each  issue,  5  per  cent  of  the  whole  number  of  bonds  of  such 
issue;  at  the  expiration  of  12  years,  6  per  cent;  at  the  expiration  of  13 
years,  7  per  cent ;  at  the  expiration  of  14  years,  8  per  cent ;  at  the  expira- 
tion of  15  years,  9  per  cent;  at  the  expiration  of  16  years,  10  per  cent;  at 
the  expiration  of  17  years,  11  per  cent;  at  the  expiration  of  18  years,  13 
per  cent;  at  the  expiration  of  19  years,  15  per  cent;  at  the  expiration  of  20 
years,  16  per  cent :  Provided,  That  such  percentages  may  be  changed  suf- 
ficiently so  that  every  bond  shall  be  in  an  amount  of  $100  or  a  multiple 
thereof,  and  the  above  provisions  shall  not  be  construed  to  require  any 
single  bond  to  fall  due  in  partial  payments. 

Interest  coupons  shall  be  attached  thereto,  and  all  bonds  and  coupons 
shall  be  dated  on  January  1  or  July  1  next  following  the  date  of  their  au- 
thorization and  they  shall  bear  interest  at  a  rate  of  not  to  exceed  7  per 
cent  per  annum,  payable  semiannually  on  the  1st  days  of  January  and  July 
of  each  year.  The  principal  and  interest  shall  be  payable  at  the  place 
designated  therein.  Said  bonds  shall  be  each  of  the  denomination  of  not 
less  than  $100  nor  more  than  $1000,  and  shall  be  signed  by  the  president 
and  secretary,  and  the  seal  of  the  board  of  directors  shall  be  affixed  thereto. 
Coupons  attached  to  each  bond  shall  be  signed  by  the  secretary.  Said 
bonds  shall  express  on  their  face  that  they  were  issued  by  the  authority 
of  this  title,  naming  it,  and  shall  also  state  the  number  of  the  issue  of 
which  such  bonds  are  a  part.  The  secretary  and  treasurer  shall  each  keep 
a  record  of  the  bonds  sold,  their  number,  the  date  of  sale,  the  price  re- 
ceived, and  the  name  of  the  purchaser.     In  case  the  money  raised  by  the 
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sale  of  all  the  bonds  be  insufficient  for  the  completion  of  the  plans  and 
works  adopted,  and  additional  bonds  be  not  voted,  it  shall  be  the  duty  of 
the  board  of  directors  to  provide  for  the  completion  of  said  plan  by  levy 
of  assessment  therefor,  in  the  manner  hereinafter  provided.  ['07,  p.  484, 
§  1,  part  of  subd.  15a.] 

Hist.      '03,    p.    150,    §  15a,   enacted   by    '07,    p.    484,         143,   §  6,   p.   311  ;  portion   of  section  relating  to  con- 
|  1,    subd.    15a,  reenacted    R.    C.    §2397;   am.    '15,   c.        tracts  with   U.   S.  transferred  to   167:9. 

§  2397a.  Same:  Statements  enhancing  security  of  bonds.  In  case 
the  works  of  any  irrigation  district  shall  have  been  constructed  by  the 
reclamation  service  of  the  United  States  of  America,  or  in  case  the  general 
plan  and  estimates  or  the  works  have  been  examined  by  the  reclamation 
service  of  the  United  States  of  America  and  declared  feasible  and  prac- 
ticable by  such  reclamation  service  and  the  works  and  the  lands  within  such 
district  good  security  for  the  payment  of  the  interest  and  principal  of  the 
bonds  of  such  district,  such  fact  shall  be  stated  in  said  bonds,  and  in  case 
the  sale  of  such  bonds  has  been  approved  by  the  courts,  as  provided  by 
section  2401,  such  confirmation  and  approval  may  be  stated  on  said  bonds 
by  the  clerk  of  the  district  court,  under  the  seal  of  said  court,  ['15,  c.  137, 
p.  295.] 

Hist.     '15,  c.   137,  p.  295. 

§  2399.  Apportionment  of  benefits.  Whenever  the  electors  shall 
have  authorized  an  issue  of  bonds  as  hereinbefore  provided,  the  board  of 
directors  shall  examine  each  tract  or  legal  subdivision  of  land  in  said  dis- 
trict, and  shall  determine  the  benefits  which  will  accrue  to  each  of  such 
tracts  or  subdivisions  from  the  construction  or  purchase  of  such  irrigation 
works ;  and  the  cost  of  such  works  shall  be  apportioned  or  distributed  over 
such  tracts  or  subdivisions  of  land  in  proportion  to  such  benefits ;  and  the 
amount  so  apportioned  or  distributed  to  each  of  said  tracts  or  subdivisions 
shall  be  and  remain  the  basis  for  fixing  the  annual  assessments  levied 
against  such  tracts  or  subdivisions  in  carrying  out  the  purpose  of  this 
chapter.  ^ 

Such  board  of  directors  shall  make,  or  cause  to  be  made,  a  list  of  such 
apportionments  or  distribution,  which  list  shall  contain  a  complete  descrip- 
tion of  each  subdivision  or  tract  of  land  of  such  district,  with  the  amount 
and  rate  per  acre  of  such  apportionment  or  distribution  of  cost,  and  the 
name  of  the  owner  thereof;  or  they  may  prepare  a  map  on  a  convenient 
scale  showing  each  of  said  subdivisions  or  tracts  with  the  rate  per  acre  of 
such  apportionment  entered  thereon :  Provided,  That  where  all  lands  on 
any  map  or  section  of  a  map  are  assessed  at  the  same  rate,  a  general  state- 
ment to  that  effect  shall  be  sufficient. 

Said  list  or  map  shall  be  made  in  duplicate  and  one  copy  of  each  shall 
be  filed  in  the  office  of  the  state  engineer  and  one  copy  shall  remain  in  the 
office  of  said  board  of  directors  for  public  inspection. 

Whenever  thereafter  any  assessment  is  made  either  in  lieu  of  bonds, 
or  any  annual  assessment  for  raising  the  interest  on  bonds,  or  any  portion 
of  the  principal,  it  shall  be  spread  upon  the  lands  in  the  same  proportion 
as  the  assessment  of  benefits,  and  the  whole  amount  of  the  assessment  of 
benefits  shall  equal  the  amount  of  bonds  or  other  obligations  authorized  at 
the  election  last  above  mentioned.     ['11,  c.  154,  §  8,  p.  472.] 

Hist.      '03,    p.    150,    §  15c.    enacted   by    '07,    p.    484,  643.    59   L.    ed.    1502,    35   S.    C.    R.   602  ;    (In  brief   of 

S  1,    subd.    15c,    reenacted    R.    C.    §2399;    am.    '11,    c.  counsel)    Indian    Cove   Irr.   Dist.   v.   Prideaux    (1913) 

154,   §8,   p.  472,   reenacted   '11,  c.  71,   §3,  p.    199.  25    I.    112;    Nampa   etc.    Irr.    Dist.    v.    Petrie    (1915) 

Cross  ref.     Express  reference  to  this  section:     Ap-  ^   h   227<   15^  P.   425. 
portionment  of  costs  under  Carey  act:     163:3.    Lien  Constitutionality:      While  this   section   as   it   stood 

of   cost   of    works   and   assessments:     166:8.  under  the  act  of   '99,  of  which  the  act  of  '03  was  a 

Cited:      Progressive  Irr.  Dist.  v.  Anderson    (191H  substantial  reenactment,  was  possibly  subject  to  con- 

19    I.    504,    114    P.    16;    Nampa    v.    Nampa    etc.    Irr.  stitutional  objection   in  that  it  required  assessments 

Dist.  (1911)   19  I.  779,  115  P.  979,  app.  dis.  238  U.  S.  to  be  made  according  to  acreage  instead  of   accord- 
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injr  to  benefits,  yet  the   section  as  amended,   in  con-  ignate  the  benefit  to  the  particular  legal  subdivisions 

nection  with  other  sections  of  the  district  law  which  or  tracts  within  the  proposed  district.  O.  S.  L.  R.  R. 

require   assessments   to  be   made   according   to  bene-  Co.  v.  Pioneer  Irr.  Dist.  (1909)   16  I.  578,  102  P.  904. 
fits,  and  provide  for  proceedings  to  contest  the  ques-  Benefits  to  railroad  right  of  way:     The  mere  fact 

tion  of  benefits,  remove  all  constitutional  objections.  that    the    raiiroad    company    for    the    time    being    is 

Pioneer    Irr.    Dist.    v.    Bradley    (1902)    8    I.    310,    68  using  its  lands  for  right  of  way  and  depot  purposes 

P-  295.  js  not  a  reason  why  such  lands  will  not  be  benefited 

Assessment  of  benefits  a  proceeding  in   rem:     The  by    a    system   of   irrigation    works  controlled  by   the 

entire   proceeding  for   the  determination    of   benefits  district   if    such    lands   in    their  natural    state  would 

is    a    proceeding    in    rem    against    the    land,    and    all  be    benefited   from  the    system.      O.   S.   L.   R.   R.   Co. 

that  the  statute  requires  is  that  the  board  shall  des-  v.  Pioneer  Irr.  Dist.   (1909)   16  I.  578,  102  P.  904. 

§  2400.  Same.  Notice  and  hearing:  Appeal.  After  the  board 
shall  have  examined  the  lands  in  said  district,  and  before  proceeding  to 
make  the  assessment  of  benefits  and  the  list  and  apportionment  as  provided 
in  the  last  preceding  section,  they  shall  give  notice  to  the  owners  of  said 
lands  that  they  will  meet  at  their  office  on  a  day  to  be  stated  in  said  notice 
for  the  purpose  of  making  such  assessment  and  list  and  apportionment. 
They  shall,  as  far  as  practicable,  give  such  notice  by  a  postal  card  mailed 
or  delivered  to  each  of  said  landowners  and  the  same  shall  be  mailed 
or  delivered  to  land  owners  residing  out  of  the  county  where  said  office  is 
located  at  least  10  days  before  the  day  fixed  for  such  meeting,  and  to  such 
as  reside  in  said  county  it  shall  be  so  mailed  or  delivered  at  least  six  days 
before  the  time  for  such  meeting.  For  the  purpose  of  giving  notice  to  non- 
residents and  such  owners  as  it  is  not  reasonably  practicable  to  notify  per- 
sonally or  by  mail  as  aforesaid,  the  notice  shall  be  published  in  some  news- 
paper published  in  the  same  county  two  weeks  before  the  time  of  such 
meeting. 

At  such  meeting  the  board  shall  proceed  to  hear  all  parties  interested 
who  may  appear,  and  they  shall  continue  in  session  from  day  to  day  until 
the  assessment  is  completed.  They  shall  hear  all  evidence  offered,  including 
any  maps  or  surveys  which  any  owners  of  lands  may  produce,  and  they 
may  classify  the  lands  in  such  way  that  the  assessment  when  completed 
shall  be  just  and  equitable.  Any  person  interested  who  shall  fail  to  appear 
before  the  board  shall  not  be  permitted  thereafter  to  contest  said  assess- 
ment or  any  part  thereof  except  upon  a  special  application  to  the  court  in 
the  proceedings  for  confirmation  of  said  assessment,  showing  reasonable 
excuse  for  failing  to  appear  before  said  board  of  directors,  In  case  any 
landowner  makes  objection  to  said  assessment  or  any  part  thereof  before 
said  board,  and  said  objection  is  overruled  by  the  said  board,  and  the  land- 
owner does  not  consent  to  the  assessment  as  finally  determined,  such  objec- 
tion shall,  without  further  proceedings,  be  regarded  as  appealed  to  the 
district  court  and  to  be  heard  at  the  said  proceedings  to  confirm  as  afore- 
said.    ['07,  p.  484,  §  1,  subd.  15d.] 

Hist.      '03,    p.    150,    §  15d,   enacted   by   '07,    p.    484,  whether   land   included   therein   will   be   benefited   by 

i5  1,   subd.    15d,  reenacted  R.   C.  §2400.  the   organization    of   the   district,    and   the   fact  that 

Cited:      Progressive   Irr.  Dist.  v.   Anderson    (1911)  li}e  b°ard  assessed  certain   property  therein  when   it 

19  I.  504,  114  P.  16;  Nampa  etc.  Irr.  Dist.  v.  Petrie  should  not  have  done  so,  or  assessed  it  in  excess  of 

(1911)    28  I.  227,    153  P.   425.  the    actual    benefits   received,    can    not  be    questioned 

Estoppel:     Where  a  landowner  who  had  knowledge  S/nTiwnJ  ^^"^qJSVTJ6?  ^TJ^? 

of  defects  in  assessments  against  his  land  levied  by  Irr;  DlSt-    (°n  reheanng'  1909)    16  L  325>  101  P-  87- 

an   irrigation  district,   acquiesced  in  the  expenditure  .  Lands  with  other  means  of  irrigation:     An  irriga- 

of  moneys  derived  from  the  sale  of  irrigation  district  tlon  district  has  power  and  jurisdiction  to  levy  and 

bonds  he  was  estopped  to  object  to  such  assessment.  collect  assessments   against   land  within    the  district 

Page   v.    Oneida  Irr.   Dist.    (1914)    26   I.    108,    141   P.  according  to  the  benefits  received  whether  the  owners 

238.  of   said   land   already  own   a   water  right  in  connec- 

Coltateral   proceeding:      The  board  of   directors  of        ^V^^t^^o^^r  ^Tn^l"  ** 
an    irrigation    district   has    jurisdiction    to    determine        DlSt"    (0n   reheanng'   1909>    16  L  235'   101  P-  87- 

§  2401.  Confirmation  of  proceedings.  The  board  of  directors  of  the 
irrigation  district  shall  file  in  the  district  court  of  the  county  in  which  . 
their  oflice  is  situated  a  petition,  praying  in  effect  that  the  proceedings 
aforesaid  may  be  examined,  approved  and  confirmed  by  the  court.  The 
petition  shall  state  generally  that  the  irrigation  district  was  duly  organized 
and  the  first  board  of  directors  elected,  "that  due  and  lawful  proceedings 
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were  taken  to  issue  bonds  in  an  amount  to  be  stated,  and  that  said  assess- 
ment, list  and  apportionment  were  duly  made  and  a  copy  of  said  assess- 
ment, list  and  apportionment  shall  be  attached  to  said  petition,  and  that 
such  bonds  or  a  certain  amount  of  such  bonds  have  been  legally  sold  or 
exchanged,  as  the  case  may  be,  but  the  petition  need  not  state  other  facts 
showing  such  proceedings:  Provided,  That  after  the  organization  of  the 
district  is  complete.,  a  petition  may  be  filed  for  the  confirmation  of  the  pro- 
ceedings so  far,  or  after  the  authorization  of  any  issue  of  bonds  such  peti- 
tion may  be  so  filed  or  after  the  sale  or  exchange  of  any  issue  or  any  portion 
of  an  issue  of  bonds  such  petition  may  be  so  filed,  and  where  the  procedure 
is  by  separate  petitions  for  the  confirmation  of  different  portions  of  said 
proceedings,  subsequent  proceedings  may  be  in  the  name  of  reopening  of 
the  same  case,  but  shall  not  be  considered  as  authorizing  any  rehearing  of 
the  matter  theretofore  heard  and  decided.     ['15,  c.  170,  p.  391.] 

Hist.     '03,  p.   150,  §  16  ;  am.  '07,  p.  484,  §  1,  subd.  irrigation   district.     Nampa  etc.  Irr.   Dist.   v.   Petrie 

16,  reenacted  R.  C.   §  2401;  am.  '15,  c.  170,  p.  391.  (19.15)    28  I.  227,   153  P.  425. 

Cross    ref .       Express    reference     to    this    section :  Sufficiency    of    petition :       A    petition    which    sets 

Statement   of    confirmation   may    appear    on   face    of  forth    in    a  series   of   special    allegations   the  various 

bonds :     §  2397a.  steps  taken  in  the   issuance  of   its  bonds,   but  omits 

n+~A.    x>:~~™*.  t^».    r»;c+    ,r    r^^^i^ii    nan^   in  t  to  aI'ege  generally  that  "due  and  lawful  proceedings 

^^'^rZ  t     t"  Cf?5        n  l9041In  were  taken  to  issue  bonds,"   is  sufficient,   where  the 

159,  77  P.  328  ;  Nampa  etc.  Irr    Dist  v.  Brose   (1905)  ^legations  of  fact  are  such   as  to  support  the  find- 

11    I.    474,    83    P.    499;    Black    Canyon    Irr.    Dist.    v.  ing    of    the    court    that    such    proceedings    had    been 

Marple    (1911)    19   I.   176,   112   P.  766;  Black  Canyon  duly    and    regularly    taken.      Emmett    Irr.    Dist.    v. 

Irr.    Dist.    v.    Fallon    (1912)    21    I.    537,    122    P.    850;  Shane   (1911)    19  I.  332,   113  P.  444. 
Pioneer  Irr.  Dist.  v.   Stone    (1913)    23  I.   344,   130  P.  In  determining  the  sufficiency  of  the  petition   the 

382;    Little  Willow   Irr.    Dist.    v.    Haynes    (1913)    24  court  will  keep  §2403  in  mind  and  disregard  errors 

I.   317,   133  P.  905.  that  do  not  affect  substantial  rights.     lb. 

Constitutionality:      This  and    §§  2402-3  are  not  in  Reconfirmation    proceedings:      A   district  may    in- 

conflict    with    Const.    Ill,    3,    prohibiting    local    and  stitute    a   proceeding   for   confirmation    after  the   or- 

special    laws.      Emmett    Irr.    Dist.    v.    Shane    (1911)  ionization  of  the  district  is  completed,   or  after  the 

19   I     332     113  P     444  authorization   of   bonds,   and   again   after   subsequent 

'  '  '  *  proceedirgs,   oi    may  wait  and   ask  for  confirmation 

Purpose    of    proceedings:       The    purpose    of    con-  of  all  proceedings  at  one  time.     Progressive  Irr.  Dist. 

firmation  is  to  bind  all  parties,   including  the  state,  v.   Anderson    (1911)    19   I.   504,    114  P.   16. 
and  to  set  at  rest  at  an  early  date  the  legal   exist-  Where   confirmation   proceedings   were   had  of  the 

ence   of   the    district.      Progressive    Irr.    Dist.   v.   An-  organization    of    the    district    and    thereafter    assess- 

derson    (1911)    19   I.    504,   114   P.   16.  ment    of     benefits     was     made,     and     a     proceeding 

The  procedure  in  this  and  §§  2402-3  is  summary  brought  for  the  confirmation  of  such  assessment, 
for  the  purpose  of  making  organization  simple  and  and  a  reconfirmation  of  all  the  proceedings  in  con- 
facilitating  the  issuance  of  bonds.  Emmett  Irr.  nection  with  sa'd  district,  the  application  for  a  re- 
Dist.  v.  Shane   (1911)    19  I.  332,   113  P.  444.  confirmation   aid    rot  waive   any   benefits   secured   to 

This    section    authorizes   special    statutory   proceed-  tn3   distri<*  b.v  the   confirmation.      ,b. 
ings,   which   may  be  brought  by  directors  of  irriga-  Independent  action    by   interested   parties:      If   the 

tion    district   in   the   district   court  to    determine  the  district  officers  do  not  move  for  confirmation  within 

validity    of    the    successive    steps    taken    under    this  two   years,    anyone  interested    may  by  proper  action 

title  for  the  purpose  of  authorizing  district  to  con-  have   the  uuestion    as   to  the  legality   of  the  organi- 

tract  with  United  States  as  provided  by  §§  2397  and  zalion    of    such    district    determined    by    the    district 

2398  R.  C.     This  proceeding  is  not  brought  for  the  court.      Progressive    Irr.    Dist.    v.    Anderson     (1911) 

purpose   of   assessing   benefits   to    lands   within    such  19  I.  504,  114  P.   16. 

§  2402.  Same:  Notice:  Rules  of  procedure.  The  court  or  judge 
shall  fix  the  time  for  the  hearing  of  said  petition,  and  shall  order  the  clerk 
of  the  court  to  give  and  publish  a  notice  of  the  filing  of  said  petition.  The 
notice  shall  be  given  and  published  in  a  newspaper  published  in  the  same 
county  for  four  successive  weeks.  The  notice  shall  state  the  time  and  place 
fixed  for  the  hearing  of  the  petition,  and  the  prayer  of  the  petition,  and 
that  any  person  interested  in  the  subject  matter  of  said  petition  may,  on 
or  before  the  day  fixed  for  the  hearing  thereof,  demur  to  or  answer  said 
petition.  None  of  the  pleadings  in  said  matter  need  be  sworn  to.  Every 
material  statement  of  the  petition  not  controverted  by  answer  must  be 
taken  as  true,  and  every  person  or  party  failing  to  answer  the  petition  shall 
be  deemed  to  have  admitted  all  the  material  allegations  of  the  petition. 
The  rules  of  pleading  and  practice  provided  by  the  Code  of  Civil  Procedure 
which  are  not  inconsistent  with  this  title  are  applicable  to  the  special  pro- 
ceedings herein  provided  for.  A  motion  for  a  new  trial,  and  all  proceed- 
ings in  the  nature  of  appeals  or  rehearing,  may  be  had  as  in  any  ordinary 
suit  at  law.    ['07,  p.  484,  §  1,  subd.  17.] 

1103 


• 


c.  164  §  2403 


IRRIGATION  DISTRICTS 


Hist.  '03.  p.  150,  §  17  :  am.  '07,  p.  484.  §  1,  subd. 
17.   reenacted  R.   C.   S  2402. 

Cited:  Black  Canyon  Irr.  Dist.  v.  Marple  (19 lit 
19  I.  176.  112  P.  766;  Emmett  Irr.  Dist.  v.  Shane 
(1911)  19  I.  332.  113  P.  444;  Black  Canyon  Irr. 
Dist.  v.  Fallon  (1912>  21  I.  537,  122  P.  850;  Nampa 
etc.   Irr.  Dist.  v.  Petrie   (1915)   28  I.  227,   153  P.  425. 

Sufficiency  of  service:  The  constructive  service 
by  posting  the  application  authorized  by  this  sec- 
tion, is  sufficient  to  confer  jurisdiction  ;  the  pro- 
ceeding: is  one  in  rem.  Nampa  etc.  Irr.  Dist.  v. 
Brnse  (1905)  11  I.  474,  83  P.  499.  Knowles  v.  New 
Sweden  Irr.  Dist.   (1909)    16  I.  217,  101  P.  81. 

Under  this  section  it  was  not  necessary  that  per- 
sonal service  be  made  upon  the  landowners  of  the 
(ii strict  in  order  to  give  the  court  jurisdiction  and 
power  to  enter  judgment  of  confirmation  and  make 
it  valid  and  binding  as  against  such  persons,  upon 
all  questions  involved  in  such  confirmation  pro- 
ceedings.      (Cowen,    D.    J.,    concurring,    doubts    cor- 


rectness   of    precedent)     Smith    v.    Progressive    Irr. 
Dist.    (1916)    28   I.   812,    156   P.    1133. 

Sufficiency  of  notice:  In  a  notice  for  the  con- 
firmation of  bonds,  the  naming  of  the  district  by 
its  corporate  name  is  a  sufficient  description  and 
notice  that  all  property  in  the  district  will  be  af- 
fected by  the  proceeding.  Little  Willow  Irr.  Dist. 
v.  Haynes  (1913)  24  I.  317,  133  P.  905;  Payette 
Heights  Irr.  Dist.  v.  Haynes  (1913)  24  I.  321,  133 
P.  905. 

Appeal:  Where  judgment  of  confirmation  has 
been  made  by  the  district  court  and  an  appeal  taken 
but  no  error  assigned  and  it  is  conceded  that  the 
law  was  fully  complied  with,  judgment  will  be 
affirmed.  (Ailshie,  J.,  concurring,  holds  that  in 
such  circumstances  the  appeal  should  be  dismissed, 
which  would  in  effect  affirm  the  judgment.)  Sunny- 
side  Irr.  Dist.  v.  Stephens  (1911)  21  I.  94,  120  P. 
169;  Crane  Creek  Irr.  Dist.  v.  Martin  (1911)  21  I. 
96,    120   P.    169. 


§  2403.  Same:  Hearing  and  confirmation.  Upon  the  hearing  of 
such  special  proceedings,  the  court  shall  examine  all  of  the  proceedings  set 
up  in  the  petition,  and  may  ratify,  approve  and  confirm  the  same  or  any 
part  thereof,  and  in  case  of  a  petition  to  confirm  said  assessment,  list,  ap- 
portionment and  distribution,  the  court  shall  hear  all  objections  either  filed 
in  said  proceedings  or  brought  up  from  the  hearing  before  the  board  of 
directors  as  aforesaid,  and  for  that  purpose  any  person  desiring  to  be 
heard  upon  objections  overruled  by  the  board  of  directors,  shall  state  the 
substance  of  said  objections  and  the  ruling  of  the  board  in  his  answer. 
The  court  shall  disregard  every  error,  irregularity  or  omission  which  does 
not  affect  the  substantial  rights  of  any  party,  and  if  the  court  shall  find 
that  said  assessment,  list  and  apportionment  are  in  any  substantial  matter 
erroneous  or  unjust,  the  same  shall  not  be  returned  to  said  board,  but  the 
court  shall  proceed  to  correct  the  same  so  as  to  conform  to  this  title  and 
the  rights  of  all  parties  in  the  premises,  and  the  final  order  or  decree  of 
the  court  may  approve  and  confirm  such  proceedings  in  part,  and  dis- 
approve other  parts  of  said  proceedings ;  and  in  case  the  proceedings  for 
the  organization  of  the  district  and  the  issue  of  bonds  are  approved,  the 
court  shall  correct  all  the  errors  in  the  assessment,  apportionment  and 
distribution  of  costs  as  above  provided,  and  render  a  final  decree  approv- 
ing and  confirming  all  of  the  said  proceedings.  In  case  of  the  approval 
of  the  organization  of  the  district  and  the  disapproval  of  the  proceedings 
for  issuing  bonds,  the  district  shall  have  the  right  to  institute  further  pro- 
ceedings for  the  issue  of  bonds  de  novo.  The  costs  of  the  special  proceed- 
ings may  be  allowed  and  apportioned  among  the  parties  thereto  in  the 
discretion  of  the  court.     ['07,  p.  484,  §  1,  subd.  19.] 


Kist.  '03,  p.  150,  §  19  ;  am.  '07,  p.  484,  §  1,  subd. 
19,  reenacted  R.  C.   §  2403. 

Cited.  Gerber  v.  Nampa  etc.  Irr.  Dist.  (1909)  16 
I.  !,  100  P.  80;  Emmett  Irr.  Dist.  v.  Shane  (1911) 
L9    I.    332,    113  P.   444. 

Character  of  proceedings:  The  organization  of  an 
irrigation  district  and  all  proceedings  in  confirma- 
tion thereof  are  proceedings  in  rem  ;  the  determina- 
tion of  benefits  becomes  res  adjudicata  and  can  not 
be  attacked  collaterally  by  one  who  has  had  oppor- 
tunity to  be  heard  in  the  manner  provided  by  law. 
Knowles  v.  New  Sweden  Irr.  Dist.    (1909)    16   I.   217, 

101  P.    81;    Smith    v.    Progressive    Irr.    Dist.     (1916) 
2K   I.   Ml  2,    156   P.    1133. 

Effect  of  failure  to  appear:  Any  landholder  dis- 
satisfied with  the  assessment  of  benefits  or  the  list 
,  should  appear  and  contest  the  same  in  the 
district  court,  and  having  failed  to  do  so,  is  con- 
cluded  by  the  judgment  of  the  district  court.  O.  S. 
L.    R.    R.   Co.  v.  Pioneer  Irr.   Dist.    (1909)    16  I.   578, 

102  P.    904. 

It  is  incumbent  upon  those  desiring  to  have  their 
lands  excluded  from  such  district  to  appear  in  such 
proceedings  and  show  that  their  lands  are  not  bene- 
fited   by  the  organization  of  such   district   and   inclu- 


sion therein  ;  and  if  they  fail  to  do  so,  they  are 
precluded  thereafter  from  having  their  lands  ex- 
cluded therefrom.  Smith  v.  Progressive  Irr  Dist 
(1916)    28  I.   812,   156  P.   1133. 

Findings:  Where  an  answer  is  filed  to  the  pe- 
tition denying  the  material  allegations  of  the  com- 
plaint, the  court  should  find  on  all  of  the  material 
issues.  If  no  answer  is  filed,  a  general  finding  that 
all  things  required  by  the  statute  have  been  done 
and  that  all  the  allegations  in  the  petition  are  true, 
is  sufficient  to  support  a  judgment  of  confirmation. 
Black  Canyon  Irr.  Dist.  v.  Fallon  (1912)  21  I.  537, 
122    P.    850. 

Judgment:  On  proceedings  for  the  confirmation 
of  the  organization  of  an  irrigation  district  and  of 
the  bonds  issued  by  it,  the  court  may  examine  and 
determine  the  legality  and  validity  of,  and  approve 
and  confirm  each  and  all  of  the  proceedings  for  the 
organization  of  such  district  from  and  including 
the  petition  for  its  organization,  together  with  all 
other  proceedings  which  may  affect  the  legality  or 
validity  of  the  bonds,  and  the  order  for  the  sale 
thereof.  Nampa  etc.  Irr.  Dist.  v.  Brose  (1905) 
11    I.   474,   83   P.   499. 

The  legality  of  the  formation  of  an  irrigation  dis- 
trict  or  the  proposed  issue  of  bonds  of  said  district 
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fur  the   construction   or  purchase   of  a  canal   system  becomes  res  adjudicata  against  both  the  landowners 

are  not   affected   by  the  fact  that   the  canal   system  and  the  district  in  all  subsequent  proceedings  in   so 

of  said  district  may  water  lands  outside  of  said  dis-  far  as  the  same  may  involve  the  assessment  of  bene- 

trict.       Settlers'    Irr.     Dist.     v.     Settlers'    Canal    Co.  fits    against   the   several    tracts   of    land.      Russell    v 

(1908)    14   I.   504,   94   P.   829.  Irish    (1911)    20   I.    194,    118   P.   501. 

Where  it  appears  to  the  court  in   the  proceedings  A  judgment  of  the   district  court   which   confirms 

for    confirmation    that    said    district    contains    some  the  proceedings  of  an  irrigation  district  in  entering 

lands    not    benefited,    the    court    has    jurisdiction    to  into    a    contract    with    the    United    States    to    supply 

exclude    such    lands.      Progressive    Irr.    Dist.    v.    An-  water  to  irrigate  lands  within  the  district,  and  pro- 

derson    (1911)    19   I.    504,   114  P.    16.  viding  for  the  joint  construction  of  a  drainage  sys- 

Where  an  irrigation  district  has  proceeded  in  con-  em,  is  not  res  judicata  so  far  as  the  assessment  of 
formity  with  the  statute  to  issue  irrigation  district  benefits  to  the  lands  within  the  district  is  con- 
bonds  and  has  procured  an  adjudication  and  con-  cernod.  and  does  not  preclude  statutory  proceedings 
firmation  of  the  proceedings  in  conformity  with  the  for  such  assessment.  Nampa  etc.  Irr.  Dist.  v. 
statute  and  of  the  assessment  of  benefits  against  the  Petrie  (1915)  28  I.  227,  153  P.  425. 
several   tracts  of   land   within   the  district,   the   same 

§  2404.  Sale  of  bonds.  The  board  may  sell  said  bonds  from  time 
to  time,  in  such  quantities  as  may  be  necessary  and  most  advantageous,  to 
raise  money  for  the  construction  of  said  canals  and  works,  the  acquisition 
of  said  property  and  rights,  and  otherwise  to  carry  out  the  object  and  pur- 
poses of  this  title. 

Before  making  any  sale  the  board  shall,  by  resolution,  declare  its  inten- 
tion to  sell  a  specified  amount  of  the  bonds,  and  if  said  bonds  can  then  be 
sold  at  their  face  value  and  accrued  interest,  they  may  be  sold  without 
advertisement,  otherwise  said  resolution  shall  state  the  day  and  hour  and 
place  of  such  sale,  and  shall  cause  such  resolutions  to  be  entered  on  the 
minutes,  and  notice  of  sale  to  be  given  by  publication  thereof  at  least  four 
weeks  in  three  newspapers  published  in  the  state  of  Idaho,  one  of  which 
shall  be  a  newspaper  published  in  the  county  in  which  the  office  of  the 
board  of  directors  is  situated,  if  there  be  a  newspaper  published  in  said 
county,  and  in  other  newspapers  at  their  discretion.  Said  notice  shall  state 
that  sealed  proposals  will  be  received  by  the  board  at  their  office  for  the 
purchase  of  the  bonds  until  the  day  and  hour  named  in  the  resolution. 

At  the  time  appointed  the  board  shall  open  the  proposals  and  award 
the  purchase  of  the  bonds  to  the  highest  responsible  bidder,  or  may  reject 
all  bids;  but  in  case  no  bids  are  received,  or  all  bids  are  rejected,  at  the 
time  stated  in  the  advertisement,  it  shall  not  be  again  necessary  to  adver- 
tise the  sale  of  the  same  bonds,  but  they  may  be  sold  at  any  time  until  can- 
celled :  Provided,  Said  board  shall  in  no  event  sell  any  of  the  said  bonds 
for  less  than  the  par  or  face  value  thereof  and  accrued  interest. 

If,  for  any  reason,  the  duly  authorized  bonds  of  a  district  can  not  be 
sold,  or  if  at  any  time  it  shall  be  deemed  for  the  best  interests  of  the  dis- 
trict to  withdraw  from  sale  all  or  any  portion  of  an  authorized  bond  issue, 
the  board  of  directors  may,  in  their  discretion,  cancel  the  same  and  they 
may  levy  assessments  to  the  amount  of  the  bonds  cancelled :  Provided, 
That  the  revenue  derived  from  said  assessments  must  be  employed  for  the 
same  purpose  as  was  contemplated  by  the  bond  authorization ;  but  no  levy 
shall  be  made  to  pay  for  work  or  material,  payment  for  which  was  con- 
templated by  bonds  which  have  been  authorized,  until  bonds  to  the  amount 
of  said  assessment  have  been  cancelled.  Assessments  made  in  lieu  of  bonds 
cancelled  shall  be  collected  in  the  manner,  and  shall  have  the  same  force 
and  effect,  as  assessments  levied  under  any  provision  of  this  title :  Provided, 
That  such  assessment  shall  not,  during  any  one  year,  exceed  10  per  cent 
of  the  total  bond  issue  authorized  by  such  district,  unless  a  greater  assess- 
ment shall  be  authorized  by  a  majority  vote  of  the  qualified  electors  of 
the  district  voting  at  a  general  election  or  a  special  election  called  for  that 
purpose,  said  special  election  to  be  held  in  the  manner  provided  in 
section  2391.     ['07,  p.  484,  §  1,  subd.  21.] 

Hist.     '03,  p.   150,   §21;  am.    '07,  p.  484,   §  1,   subd.  posit    of    bonds    under    contracts    with    government: 

21,    reenacted    R.    C.    §2404;    am.    '15,    c.    143,    §7,  107:1". 

p.    813;   amendatory   matter   of    '15   which   relates  to  Cited:       Nampa    etc.    Irr.    Dist.    v.    Brose     (1905) 

disposition  of  bonds  in  case  of  contract  with    U.   S.  u    j     47^    ^3    P.    499;    Nampa    v.    Nampa   etc.    Irr. 

transferred   to    1(57:10.  Djst.     (1911)     19    I.    779,    115    P.    979,    app.    dis.    238 

Cross  ref.     Express  reference  to  this  section:     De-  U.    S.    643,    59    L.   ed.    1502,    35   S.    C.    R.   602. 
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Cited:      (In    brief    of    counsel)    Indian    Cove    Irr. 
Dist.  v.  Prideaux   (1913)   25  I.   112. 


§  2404a.  Payment  of  contractor  with  bonds.  In  lieu  of  the  sale  of 
bonds  as  provided  in  section  2404,  and  the  payment  for  construction  work 
in  cash,  as  provided  in  section  2416  of  this  title,  bonds  authorized  by  the 
vote  of  the  district  for  the  purpose  of  acquiring"  or  constructing  irrigation 
works  may  be  issued  and  delivered  by  the  board  of  directors  directly  to 
the  contractor  in  pavment  for  such  construction  work.  [Part  of  '13,  c.  169, 
p.  541.] 

Hist.  Part  of  R.  C.  §  2404a,  enacted  by  '13,  c. 
169.  p.  541  ;  remaining  portion  transferred  to  § 
2416a. 

§  2405.  Payment  of  bonds  and  interest.  Said  bonds  and  the  in- 
terest thereon  shall  be  paid  by  revenue  derived  from  the  assessment  upon 
the  land  in  the  district ;  and  all  the  land  in  the  district  shall  be  and  remain 
liable  to  be  assessed  for  such  payment :  Provided,  That  payment  of  interest 
may  be  made  in  accordance  with  the  provisions  of  article  5  of  this  chapter. 

Hist.  '03,  p.  150,  §  22  ;  am.  '07,  p.  484,  §  1,  subd. 
22,  reenacted  R.  C.  §  2405  ;  am.  '15,  c.  38,  §  1,  p. 
119 ;  substance  of  proviso  transferred  to  article  5 
as     2406a  and  reference  thereto   inserted. 

§  2406.  Redemption  of  bonds.  Upon  the  presentation  of  the  cou- 
pons due  to  the  treasurer,  he  shall  pay  the  same  from  the  bond  fund.  When- 
ever, after  10  years  from  the  issuance  of  said  bonds,  said  fund  shall  amount 
to  the  sum  of  $10,000,  the  board  of  directors  may  direct  the  treasurer  to 
pay  such  an  amount  of  said  bonds  not  due  as  the  money  in  said  fund  will 
redeem,  at  the  lowest  value  at  which  they  may  be  offered  for  liquidation, 
after  advertising  for  at  least  four  weeks  in  some  newspaper  published  in 
the  county,  and  in  other  newspapers  which  said  board  may  deem  advisable, 
for  sealed  proposals  for  the  redemption  of  said  bonds.  Said  proposals  shall 
be  opened  by  the  board  in  open  meeting,  at  a  time  to  be  named  in  the  notice, 
and  the  lowest  bid  for  said  bonds  must  be  accepted :  Provided,  That  no 
bond  shall  be  redeemed  at  a  rate  above  par.  In  case  the  bids  are  equal,  the 
lowest  numbered  bond  shall  have  the  preference.  In  case  none  of  the 
holders  of  said  bonds  shall  desire  to  have  the  same  redeemed,  as  herein 
provided  for,  said  money  shall  be  invested  by  the  treasurer  under  the  direc- 
tion of  the  board,  in  United  States  bonds  or  the  bonds  or  warrants  of  the 
state,  or  municipal  or  school  bonds,  which  shall  be  kept  in  said  bond  fund 
and  may  be  used  to  redeem  said  district  bonds  whenever  the  holders 
thereof  may  desire.     ['03,  p.  150,  §  32.] 

Hist.     '03,  p.   150,   §  32,  reenacted  R.   C.  §  2406. 

ARTICLE  5. 
SECONDARY  BONDS  TO  PAY  INTEREST. 

§  2406a.  Secondary  bonds  to  pay  interest.  In  any  irrigation  dis- 
trict now  organized  or  hereafter  to  be  organized,  for  any  portion  of  the 
time  from  the  time  said  bonds  begin  to  bear  interest  until  five  years  after 
the  irrigation  works  of  such  district  have  been  completed  and  water  used 
in  the  irrigation  of  the  lands  in  such  district,  in  lieu  of  paying  the  interest 
on  said  bonds  by  revenues  derived  from  the  assessments  on  the  lands  in 
the  district,  the  board  of  directors  may  pay  any  part  of  such  interest  with 
the  proceeds  of  the  sale  of  coupon  bonds  of  such  district  to  be  issued  and 
sold  by  them  for  said  purpose.     ['15,  c.  38,  §  1,  part  of  subd.  2405,  p.  119.] 

Hist.  Part  of  R.  C.  §  2405,  enacted  by  '15,  c.  38, 
&  1,  subd.  2405,  p.  1.1.9  ;  first  part  is  now  §  2405. 

§  2406b.  Election  to  authorize  secondary  bonds.  Before  the  board 
of  directors  of  any  such  irrigation  district  shall  cause  to  be  issued  and 
sold  any  of  the  coupon  bonds  of  said  district  mentioned  in  the  preceding 
section,  they  shall  first  call  a  special  election  and  there  shall  be  submitted 
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to  the  qualified  electors  of  said  district  who  are  residents  of  the  district, 
the  holders  of  title  or  evidence  of  title  to  lands  in  said  district,  the  question 
of  whether  or  not  the  bonds  in  said  district  in  the  amount  determined  and 
set  forth  in  the  resolution  of  the  board  of  directors  of  the  district  shall  be 
authorized  to  be  issued  for  said  purpose. 

Notice  of  such  election  must  be  given  by  posting  notice  in  three  public 
places  in  each  election  precinct  in  said  district  at  least  four  weeks  before 
the  date  of  said  election,  and  the  publication  thereof  for  the  same  length 
of  time  in  some  newspaper  published  in  the  district,  and  in  case  no  paper 
is  published  in  the  district,  then  in  a  paper  published  in  each  of  the  counties 
in  which  the  distrct  or  any  part  thereof  is  located.  Such  notice  must  spe- 
cify the  time  for  holding  said  election,  the  amount  of  bonds  proposed  to 
be  issued  and  the  purposes  for  which  the  same  are  to  be  issued.  Said 
election  must  be  held  and  the  results  thereof  determined  and  declared  in 
all  respects,  as  nearly  as  practicable,  in  conformity  with  the  provisions  of 
article  4  of  this  chapter,  governing  bond  elections :  Provided,  That  no  in- 
formality in  conducting  such  election  shall  invalidate  the  same  if  the  elec- 
tion shall  have  been  otherwise  correctly  conducted.  At  such  election  the 
ballots  shall  contain  the  words  "Bonds — yes"  and  "Bonds — no,"  or  other 

words  equivalent  thereto.    If  two-thirds  of  the  votes  cast  are  "Bonds yes" 

the  board  of  directors  shall  cause  the  bonds  in  said  amounts  to  be  issued ; 
if  more  than  one-third  of  the  votes  cast  are  "Bonds — no"  the  result  shall 
be  so  declared  and  entered  of  record.     ['15,  c.  38,  §  2,  subd.  2405a,  p.  119.] 

Hist.      R.    C.    §  2405a,    enacted   by    '15,    c.    38,    §  2, 
p.   119. 

§  2406c.  Form  of  bonds.  Any  bonds  authorized  by  any  vote  of  any 
special  election  held  under  the  provisions  of  section  2405b  of  this  article 
shall  be  in  the  form  and  in  all  respects  conform  to  all  of  the  provisions  of 
this  article  governing  and  describing  the  form  and  contents  of  the  bonds 
of  irrigation  districts.     ['15,  c.  38,  §  2,  subd.  2405b,  p.  120.] 

Hist.      R.    C.    §  2405b,    enacted   by   '15,    c.    38,    §  2, 
p.    120. 

§  2406d.  Lien  of  bonds.  Any  bonds  issued  and  sold  under  the  pro- 
visions of  this  chapter  shall  have  the  same  lien  and  priority  of  lien  upon 
the  lands  embraced  in  said  irrigation  district  as  any  bonds  of  the  district 
issued  under  article  4  of  this  chapter.     ['15,  c.  38,  §  2,  subd.  2405c,  p.  120. J 

Hist.      R.    C.    §  2405c,    enacted    by    '15,    c.    38,    §  2, 
p.   120. 

ARTICLE  6. 
REFUNDING  BONDS. 

§  2406g.  Refunding  bonds  authorized.  The  board  of  directors  of 
any  irrigation  district  organized  under  the  laws  of  the  state  of  Idaho  may 
issue  negotiable  coupon  bonds,  to  be  denominated  refunding  bonds,  for 
the  purpose  of  refunding  any  of  the  bonded  indebtedness  of  the  district, 
whether  due  or  not  due,  or  which  has  or  may  hereafter  become  payable 
at  the  option  of  the  district  or  by  consent  of  the  bondholders,  or  by  any 
lawful  means,  whether  such  bonded  indebtedness  be  now  existing  or  may 
hereafter  be  created,  and  there  shall  not  be  funds  in  the  treasury  of  such 
district  available  for  the  payment  or  redemption  of  such  bonds  and  the 
accrued  and  unpaid  interest  thereon;  but  the  amount  of  such  refunding 
bonds  to  be  issued  under  the  provisions  of  this  article  shall  first  be  deter- 
mined by  such  directors,  and  a  certificate  of  such  determination  shall  be 
made  and  entered  in  and  upon  the  the  records  of  said  district  prior  to  the 
issuance  of  said  refunding  bonds.     ['15,  c.  142,  §  1,  p.  299.] 

Hist.     '15,  c.   142,  §  1,  p.  299. 
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§  2406h.  Election  to  authorize.  Whenever  the  board  of  directors 
shall  deem  it  expedient  to  issue  refunding  bonds  under  the  provisions  of 
this  article  they  shall,  by  resolution  duly  adopted  and  made  a  part  of  the 
district  records,  call  a  special  election  of  the  qualified  voters  of  the  dis- 
trict, for  the  purpose  of  voting  upon  the  question  of  authorizing  the  board 
of  directors  of  the  district  to  issue  such  refunding  bonds,  or  the  question 
may  be  submitted  at  a  general  election  for  district  officers. 

At  any  election  held  under  the  provisions  of  this  article  the  question  of 
authorizing  the  refunding  of  all  or  any  part  of  the  then  outstanding  bonded 
indebtedness  of  the  district,  including  accrued  and  unpaid  interest,  may 
be  submitted  as  one  question  for  determination  whether  such  bonds  are 
of  the  same  or  of  different  issues. 

The  notice  of  said  election  shall  be  published  and  posted  for  the  same 
length  of  time  and  in  the  same  manner,  and  the  election  shall  be  conducted 
and  the  result  thereof  determined  and  declared  in  all  respects,  as  nearly 
as  may  be,  in  conformity  with  the  proivsions  of  the  irrigation  district  laws 
of  Idaho  governing  elections  authorizing  original  bond  issues.  Said  elec- 
tion notice  shall  specify  the  time  and  place  for  holding  said  election,  the- 
amount  and  date  of  the  bonds  to  be  refunded,  the  amount  of  refunding 
bonds  proposed  to  be  issued,  the  rate  of  interest  they  shall  bear,  which 
shall  not  exceed  6  per  centum  per  annum,  and  the  time  or  times  when  the 
debt  evidenced  by  such  refunding  bonds  shall  be  paid :  Provided,  That  the 
said  time  or  times  shall  not  extend  beyond  a  period  of  20  years  from  the 
date  of  said  refunding  bonds :  And,  Provided,  further,  That  provision  may 
be  made,  if  deemed  expedient  by  the  board  of  directors,  for  the  payment 
of  the  principal,  with  interest,  in  suitable  instalments  throughout  the  term 
of  the  loan  evidenced  by  said  refunding  bonds.  t 

At  such  election  the  ballots  shall  contain  the  words  "Refunding  bonds — 
yes"  and  the  words  "Refunding  bonds — no/'  and  the  voter  shall  answer 
the  question  submitted  by  marking  a  cross  (X)  opposite  the  words  ex- 
pressing his  choice.     ['15,  c.  142,  §  2,  p.  299.] 

Hist.     '15,  c.   142,   §  2,  p.   299. 

§  2406i.  Amount:  Dates  of  maturity:  Rate  of  interest.  If  upon 
canvassing  the  vote  cast  at  any  election  held  under  the  provisions  of  this 
article  it  shall  be  determined  by  the  board  of  directors  that  a  majority  of 
the  legal  votes  cast  upon  the  question  submitted  are  in  favor  of  refunding, 
the  board  of  directors  shall  make  such  determination  a  part  of  the  official 
records  of  the  district,  and  shall  immediately  thereafter  adopt  and  make 
a  part  of  the  records  of  said  district  a  resolution  providing  for  the  issue 
of  said  refunding  bonds  in  accordance  with  the  provisions  of  this  article. 
Such  resolution  may  provide  that  the  refunding  bonds  so  authorized  will 
be  issued  in  one  or  more  series,  shall  designate  the  denomination  or  de-  _ 

nominations  thereof,  fix  the  date  of  said  refunding  bonds,  the  rate  of 
interest,  which  shall  not  exceed  6  per  centum  per  annum,  the  maturity 
date  or  dates,  the  place  or  places,  within  or  without  the  state  of  Idaho,  for 
payment  of  both  principal  and  interest,  and  shall  prescribe  the  form  of 
said  refunding  bonds.  Such  refunding  bonds  shall  be  negotiable  in  form, 
shall  recite  the  title  of  the  article  under  which  they  are  issued,  shall  be  t 

executed  in  the  name  of  the  district  and  signed  by  the  president,  with  the 
seal  of  the  district  affixed  thereto,  and  attested  by  the  secretary.  The 
interest  accruing  on  such  refunding  bonds  shall  be  evidenced  by  interest 
coupons  thereto  attached,  bearing  the  engraved  facsimile  signature  of  the 
treasurer  of  the  district,  and  when  so  executed  such  coupons  shall  be  the 
binding  obligations  of  the  district  according  to  their  import.  In  the  adop- 
tion of  said  resolution  providing  for  the  issue  of  such  refunding  bonds,  the 
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directors  may,  in  their  discretion,  within  the  limits  of  the  authority  granted 
by  the  voters  at  the  refunding  bond  election,  make  the  principal  of  the  debt 
or  of  each  instalment  of  the  debt,  as  the  case  may  be,  payable  in  certain 
specified  sums,  at  certain  specified  times  during  the  currency  of  the  period 
(not  exceeding  20  years)  within  which  the  debt  or  each  instalment  of  the 
debt,  as  the  case  may  be,  is  to  be  discharged :  Provided,  That  the  first  in- 
stalment of  the  debt  evidenced  by  said  refunding  bonds  shall  be  payable 
not  more  than  10  years  from  the  date  of  said  refunding  bonds,  and  the 
instalments  thereafter  shall  be  of  such  amounts  that  the  total  thereof  shall 
equal  the  aggregate  principal  indebtedness ;  and  the  directors  may  issue  the 
refunding  bonds  of  the  district  for  the  amounts  and  payable  at  the  times 
corresponding  with  such  specified  sums,  together  with  interest,  payable 
semiannually,  as  may  be  set  forth  and  provided  by  such  resolution. 

Hist.  '15,  c.  142,  §  3,  p.  300,  "or"  changed  to 
"for"  before  "payment  of  both  principal  and  in- 
terest." 

§  2406j.  Sale,  exchange  and  registration.  All  or  any  part  of  such 
refunding  bonds  may  be  exchanged,  dollar  for  dollar,  for  the  bonds  to  be 
refunded,  or  they  may  be  sold,  at  not  less  than  their  par  value,  as  directed 
by  the  board  of  directors,  and  the  proceeds  thereof  shall  be  applied  only 
to  the  purposes  for  which  said  refunding  bonds  are  issued.  The  authority 
vested  in  the  board  of  directors  by  any  election  held  pursuant  to  the  pro- 
visions of  this  article  shall  be  and  remain  effective  until  all  of  the  bonded 
indebtedness  so  authorized  to  be  refunded  has  been  paid,  redeemed  or 
refunded.  At  the  time  of  the  issue,  by  exchange  or  sale,  of  refunding  bonds 
authorized  under  the  provisions  of  this  article,  each  bond  shall  be  regis- 
tered by  the  treasurer  of  the  district,  in  a  book  to  be  kept  by  him  for  such 
purpose,  and  interest  thereon  shall  begin  to  run  only  from  the  date  of  such 
registration.  Coupons  evidencing  unearned  interest  shall  be  detached 
and  cancelled.  Each  bond,  so  registered,  shall  bear  thereon  indorsed  the 
treasurer's  certificate  of  such  registration,  and  only  such  bonds  as  shall 
bear  such  certificate  shall  be  valid ;  but  such  certificate  shall  be  conclusive 
evidence  that  the  bond  so  certified  has  been  duly  issued  in  full  conformity 
with  the  provisions  of  this  article.  All  district  bonds  redeemed  under  the 
provisions  of  this  article  shall  thereupon  be  cancelled  by  the  district  treas- 
urer, and  a  record  of  such  cancellation  made  and  preserved  in  the  records 
of  his  office.     ['15,  c.  142,  §  4,  p.  301.] 

Hist.     '15,   c.   142,   §  4,   p.   301. 

§  2406k.  Nonpayment  when  due.  Whenever  any  coupon  or  coupons 
detached  from  any  refunding  bonds  issued  on  conformity  with  the  pro- 
visions of  this  article  are  presented  for  payment  on  or  after  the  due  date 
or  dates  thereof,  and  there  shall  not  be  funds  available  for  the  payment  of 
such  coupon  or  coupons,  the  district  treasurer  shall  indorse  on  the  back 

thereof:    "Presented  for  payment (here  insert  date).    Not 

paid  for  want  of  funds,"  keeping  a  record  of  such  presentation  for  pay- 
ment and  such  nonpayment ;  and  all  coupons  so  indorsed  shall  bear  interest 
from  that  date  until  paid  at  the  rate  specified  in  the  refunding  bonds,  which 
interest  shall  be  paid  out  of  the  general  revenues  of  the  district,  and  the 
sums  required  to  meet  such  interest,  or  reimburse  the  general  revenues, 
shall  be  included  in  the  next  succeeding  annual  tax  levy  made  by  and  on 
behalf  of  the  district  for  general  district  purposes.  ['15,  c.  142,  §  5,  p.  302.] 

Hist.     '15,  c.   142,  §  5,  p.   302. 

§2406  1.  Payment:  Apportionment  of  benefits.  Whenever  the 
electors  shall  have  authorized  an  issue  of  refunding  bonds  as  herein  pro- 
vided, the  board  of  directors  shall,  as  soon  thereafter  as  practicable  and 
before  the  issuance  or  sale  of  any  such  refunding  bonds,  determine  the 
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benefits  which  will  accrue  to  each  of  the  several  tracts  or  subdivisions  of 
land  within  such  irrigation  district  from  the  issuance  of  such  refunding 
bonds ;  and  the  amount  of  such  refunding  bond  issue  shall  be  apportioned 
or  distributed  over  such  tracts  or  subdivisions  of  land  in  proportion  to 
such  benefits ;  and  the  amount  so  apportioned  or  distributed  to  each  of  said 
tracts  or  subdivisions  shall  be  and  remain  the  basis  for  levying  all  taxes 
for  the  payment  of  the  principal  and  interest  of  such  refunding  bonds. 
The  board  of  directors  shall  make,  or  cause  to  be  made,  a  list  of  such  ap- 
portionment or  distribution  of  benefits,  which  list  shall  contain  a  complete 
description  of  each  tract  or  subdivision  of  land  within  such  district,  with 
the  amount  and  rate  per  acre  of  such  apportionment  or  distribution  of 
benefits,  and  the  name  of  the  owner  thereof,  if  known ;  or  the  same  may 
be  shown  on  the  map  of  the  district  with  the  rate  per  acre  of  such  appor- 
tionment entered  or  designated  thereon :  Provided,  That  where  all  lands 
on  any  map  or  sections  of  a  map  are  assessed  at  the  same  rate  a  general 
statement  to  that  effect  shall  be  sufficient.  Said  list  or  map  shall  be  made 
in  duplicate,  and  one  copy  shall  be  filed  in  the  office  of  the  state  engineer 
and  one  copy  shall  remain  in  the  office  of  the  board  of  directors  for  public 
inspection.  Whenever  thereafter  any  assessment  is  made  or  tax  levied 
for  the  payment  of  interest  or  principal  of  such  refunding  bonds,  it  shall 
be  spread  upon  the  lands  in  the  same  proportion  as  the  assessment  of 
benefits,  and  the  whole  amount  of  the  assessment  of  benefits  shall  equal 
the  amount  of  such  refunding  bonds.     ['15,  c.  142,  §  6,  p.  302.] 

Hist.     '15,  c.   142,   §  6,  p.  302. 

§  2406m.  Hearings:  Confirmation  of  proceedings.  The  proceed- 
ings of  the  board  of  directors  for  apportioning  such  benefits  and  the  giving 
of  notice  of  hearings  for  such  purposes  shall  be  substantially  the  same  as 
may  be  provided  by  law  for  the  apportionment  of  benefits  in  the  case  of 
original  bond  issues ;  and  all  proceedings  of  the  board  of  directors  relative 
to  the  authorization  and  sale  of  such  refunding  bonds  and  the  holding  of 
said  election  and  the  apportionment  of  such  benefits  shall,  before  the  issu- 
ance and  sale  of  any  of  said  bonds,  be  examined,  approved  and  confirmed 
by  the  district  court  of  the  county  in  which  the  office  of  the  district  is 
situated,  substantially  in  the  manner  provided  by  law  for  the  confirmation 
of  proceedings  of  the  board  of  directors  relative  to  original  bond  issues ; 
and  all  the  provisions  of  the  statutes  relative  to  the  confirmation  of  the 
proceedings  relative  to  original  bond  issues  of  irrigation  districts  shall 
apply  to  the  confirmation  of  proceedings  under  this  article.  ['15,  c.  142, 
§  7,  p.  303.] 

Hist.     "15,  c.   142,  §  7,  p.  303. 

§  2406n.  Levy  and  collection  of  taxes.  The  board  of  directors  of 
the  district  shall  annually  at  the  time  provided  by  law  for  making  tax 
levies  for  original  bond  issues,  or  as  soon  thereafter  as  practicable,  levy 
a  separate  tax  for  the  purpose  of  discharging  the  interest  upon  and  the 
principal  of  any  refunding  bonds  issued,  registered  and  outstanding  pusu- 
ant  to  the  provisions  of  this  article.  Such  taxes  shall  be  levied  and  collected 
in  the  manner  provided  by  law  for  the  levy  and  collection  of  taxes  for  the 
payment  of  interest  and  principal  of  original  bond  issues,  and  such  re- 
funding bonds  and  the  interest  thereon  shall  be  paid  from  the  revenue 
derived  from  the  annual  assessment  on  the  land  in  the  district  and  all  the 
land  in  the  district  shall  be  and  remain  liable  to  be  assessed  for  such 
payment.    ['15,  c.  142,  §  8,  p.  303.] 

Hist.      '15,  c.   142,   §  8,  p.  303. 

§  2406  o.  Lien  of  Taxes.  All  taxes  for  interest  on  and  for  the  re- 
demption of  such  refunding  bonds  shall  be  a  lien  on  the  taxable  property 
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of  the  district  prior  to  all  other  liens,  except  the  lien  of  general,  state, 
county  and  school  district  taxes.  Taxes  levied  for  the  payment  of  interest 
shall  be  payable  in  cash  only,  or  by  means  of  interest  coupons  detached 
from  the  refunding  bonds  issued  under  the  provisions  of  this  act,  and 
maturing  during  the  year  in  which  such  taxes  are  by  law  made  payable ; 
taxes  levied  for  the  payment  of  principal  indebtedness  shall  be  payable 
in  cash  only,  or  by  means  of  refunding  bonds — issued  under  the  provisions 
of  this  article,  and  maturing  during  the  year  in  which  such  taxes  are  by 
law  made  payable.  All  taxes  for  interest  shall  be  kept  by  the  treasurer 
of  the  district  as  a  special  fund,  to  be  used  in  payment  of  interest  only; 
and  all  taxes  for  the  redemption  of  such  refunding  bonds  shall  be  kept 
by  such  district  treasurer  as  a  special  fund,  to  be  used  for  the  redemption 
only  of  the  principal  of  such  refunding  bonds.     ['15,  c.  142,  §  9,  p.  303.] 

Hist.     '15,  c.  142,   §  9,  p.  303. 


ARTICLE  7. 
LEVY  AND  COLLECTION  OF  ASSESSMENTS. 

§  2407.      Preparation    of    assessment    book:      Levy    of    assessments. 

The  secretary  of  the  board  of  directors  shall  be  the  assessor  of  the  district, 
and  on  or  before  August  15  of  each  year  shall  prepare  an  assessment  book 
containing  a  full  and  accurate  list  and  description  of  all  the  land  of  the 
district,  and  a  list  of  the  persons  who  own,  claim  or  have  in  possession  or 
control  thereof  during  said  year,  giving  the  number  of  acres  listed  to  each 
person.  If  the  name  of  the  person  owning,  claiming,  possessing  or  con- 
trolling any  tract  of  said  land  is  not  known,  it  shall  be  listed  to  unknown 
owners. 

In  all  districts  in  which  an  assessment  is  levied  for  the  purpose  of 
maintaining  and  operating  the  works  of  said  district,  the  board  of  directors 
shall  meet  at  the  office  of  the  district  on  the  third  Tuesday  of  August  of 
each  year  and  proceed  to  levy  an  assessment  upon  all  the  lands  of  the  dis- 
trict for  expense  of  maintaining  and  operating  the  property  of  the  district. 
Said  assessment  shall  be  spread  upon  all  the  lands  of  the  district  and  shall  \ 
be  proportionate  to  the  benefits  received  by  such  lands  growing  out  of  the 
maintenance  and  operations  of  the  said  works  of  said  district.  Such  as- 
sessment shall  be  carried  out  by  the  secretary  and  entered  into  an  appro- 
priate column  on  the  assessment  roll  immediately  and  shall  be  subject  to 
review  by  the  board  of  correction,  hereinafter  provided  for.  ['11,  c.  154, 
§  9(8),  p.  473.] 


Hist.  '03,  p.  150,  §23,  reenacted  R.  C  §2407: 
am.  '11,  c.  154,  §  9(8),  p.  473,  reenacted  '11,  c.  71, 
);  4,  p.  200. 

Cross  ref.  Procedure  herein  referred  to:  §  2419. 
But  see  Holland  v.  Avondale  Irr.  Dist.  (1917)  30 
I.  479,    166  P.   259. 

Cited:  O.  S.  L.  Ry  Co.  v.  Pioneer  Irr.  Dist. 
(1909)  16  T.  578,  102  P.  904;  Holland  v.  Avondale 
Irr.  Dist.    (1917)    30  I.   479,    166  P.   259. 

Construed:  The  lands  irrigable  under  the  system 
M-ithin   the   district  must  be   considered   as   a   whole, 


and  a  uniform  assessment  made,  where  the  benefits 
are  the  same.  Colburn  v.  Wilson  (1913)  24  I.  94, 
132  P.   579. 

Benefits,  as  used  in  this  section  in  connection  with 
assessments  for  maintenance,  mean  such  benefits  as 
contribute  to  promote  the  prosperity  of  the  district 
and  add  value  to  the  property  of  the  respective  own- 
ers of  the  entire  district,  and  that  such  improve- 
ment of  land  in  any  portion  of  the  district  adds  to 
and  increases  the  value  of  the  lands  of  the  entire 
district,  as  the  water  is  applied  and  devoted  to  a 
beneficial  use  by  the  owners  through  said  system.  lb. 


§  2408.  Notice  of  correction  of  assessments.  On  or  before  the  first 
Monday  in  September  of  each  year,  the  secretary  of  the  board  must  give 
notice  of  the  time  the  board  of  directors  will  meet  to  correct  assessments, 
by  publication  in  a  newspaper  published  in  each  of  the  counties  comprising 
the  district.  The  time  fixed  for  the  meeting  shall  not  be  less  than  20  nor 
more  than  30  days  from  the  first  publication  of  the  notice.  In  the  mean- 
time the  assessment  book  must  remain  in  the  office  of  the  secretary  for  the 
inspection  of  all  persons  interested.     ['03,  p.  150,  §  24.] 


Hist.     '03,  p.  150,  §  24,  reenacted  R.  C  §  2408. 
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§  2409.  Board  of  correction.  Upon  the  day  specified  in  the  notice 
required  by  the  preceding  section  for  the  meeting,  the  board  of  directors, 
which  is  hereby  constituted  a  board  of  correction  for  that  purpose,  shall 
meet  and  continue  in  session,  from  day  to  day,  as  long  as  may  be  necessary, 
not  to  exceed  five  days,  exclusive  of  holidays,  and  may  make  such  changes 
in  said  assessment  book  as  may  be  necessary  to  make  it  conform  to  the 
facts.  Assessments  levied  for  maintenance,  as  provided  in  section  2407, 
may  be  reviewed  by  the  board  of  correction  upon  request  of  any  person 
interested.  Within  five  days  after  the  close  of  said  session  the  secretary 
of  the  board  shall  have  the  corrected  assessment  book  complete.  ['11, 
c.  154,  §  10,  p.  474.] 

Hist.      '03,    p.    150.    §25,    reenacted    R.    C.    §2409;  Cross   ref.      Procedure  herein   referred  to:      §2419. 

am.    '11.    c.    154.    §  10,    p.    474,    reenacted    '11,    c.    71,         But    see    Holland    v.    Avondale    Irr.    Dist.    (1917)    30 
§  ;..   p.   201.  I.    479,    166   P.   259. 

§  2410.  Levy  of  assessment.  At  its  regular  meeting  in  October  the 
board  of  directors  shall  levy  an  assessment  upon  the  lands  in  said  district 
upon  the  basis,  and  in  the  proportion,  of  the  list  and  apportionment  of 
benefits  approved  by  the  court  as  hereinbefore  provided,  which  assessment 
shall  be  sufficient  to  raise  the  annual  interest  on  the  outstanding  bonds. 
At  the  expiration  of  10  years  after  the  issue  of  said  bonds  of  any  issue, 
the  board  must  increase  said  assessment,  as  may  be  necessary  from  year 
to  year,  to  raise  a  sum  sufficient  to  pay  the  principal  of  the  outstanding 
bonds  as  they  mature.  The  secretary  of  the  board  must  compute  and  enter 
in  a  separate  column  of  the  assessment  book  the  respective  sums,  in  dol- 
lars and  cents,  to  be  paid  as  an  assessment  on  the  property  therein  enumer- 
ated. When  collected,  the  assessment  shall  be  paid  into  the  district  treas- 
ury and  shall  constitute  a  special  fund  to  be  called  "Bond  fund  of 

irrigation  district." 

Ii  case  any  assessment  should  be  made  for  the  purpose  contemplated 
by  a  bond  authorization,  it  shall  be  entered  in  a  separate  column  of  the 
assessment  book  in  the  same  manner  as  the  bond  fund ;  and  when  collected 

shall  constitute  the  "Construction  fund  of ...irrigation  district." 

[R.  C.  §  2410.] 

Hist.       '03,    p.     150,     §  26  ;     am.     '07,    p.     484,     §  1  ;  tion     district    with    power    to    levy    assessments    for 

am.    R.    C.    §  2410  ;   am.    '15,    c.    143,    §  8,    p.    314,   but  local    improvement    is    authorized    by    the    provisions 

amendatory   portion   relating  to  districts   contracting  of   Const.    VII,    6.      O.    S.    L.    Ry   Co.    v.   Pioneer   Irr. 

with     federal     reclamation     service     transferred     to  Dist.    (1909)    16    I.    578,    102    P.   904. 

''  Designation  of  land:     The  designation  of  the  land 

Cross  ref.     Express  reference  to  this  section:  Levy  will   be   sufficient  if   it   affords  the   owner  the   means 

of    assessments    to    meet    payments    to    government;  of  identification  and  does  not  positively  mislead  him 

1  *i 7  : 1 7 .  cr   is   not   calculated   to   mislead   him.      O.   S.    L.   Ry. 

Constitutionality:      Legislation  vesting  the  irriga-  Co-  v-  Pioneer  Irr.  Dist.  (1909)  16  I.  578,  102  P.  904. 

§  2411.  Lien  of  assessment.  All  assessments  shall  be  liens  against 
the  property  assessed  from  and  after  the  first  Monday  in  March  of  any 
year,  the  lien  for  the  bonds  of  any  series  shall  be  a  preferred  lien  to  that 
of  any  subsequent  series,  except  as  in  this  title  otherwise  provided,  and 
such  lien  shall  not  be  removed  until  the  assessments  are  paid  or  the  prop- 
erty sold  for  the  payment  thereof. 

Hist.      '03,    p.    150,    §27,    reenacted    R.    C    §2411;  lamation    service   transferred   to    167:18;    "except   as 

am.    '11,    c.    154,    §  11,    p.    474,    reenacted    '11,    c.    71,  in    this   title  otherwise   provided"    inserted  to   retain 

p.   201  ;  am.   '15,  c.   143,   §  9,  p.  314,  but  amenda-  force  of  amendment, 
tory    matter  relating  to   contracts  with   federal   rec- 

§  2412.  Payment  of  assessments:  When  delinquent.  Except  in 
districts  which  have  prior  to  such  assessment  entered  into  contracts  with 
the  United  States  requiring  payments  to  the  United  States  on  or  before 
December  1  of  that  year,  on  or  before  the  1st  day  of  November  the  secre- 
tary must  deliver  the  assessment  book  to  the  treasurer  of  the  district,  who 
shall  within  10  days  publish  a  notice  in  a  newspaper  published  in  each 
county  in  which  any  portion  of  the  district  may  lie.  that  said  assessments 
are  due  and  payable  and  will  become  delinquent  at  6  o'clock  p.  m.  on  the 
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third  Monday  of  December  next  thereafter,  and  also  the  times  and  places 
at  which  the  payment  of  the  assessments  may  be  made,  which  notice  shall 
be  published  for  the  period  of  two  weeks.  The  treasurer  must  attend  at 
the  times  and  places  specified  in  the  notice,  to  receive  assessments,  which 
must  be  paid  in  lawful  money  of  the  United  States ;  he  must  mark  the  date 
of  payment  of  any  assessment  in  the  assessment  book  opposite  the  name 
of  the  person  paying  and  give  a  receipt  to  such  person,  specifying  the 
amount  of  the  assessment  and  the  amount  paid  with  a  description  of  the 
property  assessed.  On  the  first  Monday  of  January  at  6  o'clock  p.  m.  of 
each  year,  all  unpaid  assessments  for  the  preceding  year  are  delinquent: 
Provided,  That  if  any  person  shall  pay  one-half  of  his  assessments  before 
they  become  delinquent  as  aforesaid  the  remaining  one-half  shall  not  be- 
come delinquent  until  the  third  Monday  in  June  at  6  o'clock  p.  m.  of  each 
year.     [Part  of  '15,  c.  88,  p.  206.] 


Hist.  '03,  p.  150,  §28;  am.  '07,  p.  484,  §  1,  re- 
enacted  R.  C.  §2412;  am.  '11,  c.  127,  p.  414;  am. 
'11,  c.  139,  p.  435;  am.  '13,  c.  170,  p.  542.;  am.  '15, 
c.  88,  p.  206;  amendatory  matter  of  '15  relating  to 
district  which  have  contracted  with  federal  recla- 
mation  service   transferred  to   167:19. 

Landowner  estopped  by  acquiescence:  A  land- 
owner within  an  irrigation  district,  who  seeks  to 
avoid  the  payment  of  alleged  irregularities  in  the 
issue  of  bonds,  and  who,  with  full  knowledge  of 
such  defects,  has  by  his  silence  acquiesced  in  the 
expenditure    of    the    fund    derived    from    the    sale    of 


said  bonds,  will  be  estopped  by  his  laches  from  be- 
ing heard  to  object  to  the  payment  of  such  assess- 
ments. Page  v.  Oneida  Irr.  Dist.  (1914)  26  I.  108, 
141   P.   238. 

Payment  in  money :  An  agreement  of  treasurer 
to  receive  payment  other  than  "lawful  money  of 
United  States"  is  legal  nullity.  Holland  v.  Avon- 
dale  Irr.  Dist.    (1917)   30  I.  479,   166  P.  259. 

Unpaid  assessment:  Where  assessment  is  delin- 
quent it  is  duty  of  treasurer  to  sell  the  land.  Hol- 
land v.  Avondale  Irr.  Dist.  (1917)  30  I.  479,  166 
P.  259. 


§  2413.  Delinquent  list.  On  or  before  the  second  Monday  of  January 
of  each  year,  said  treasurer  shall  begin  the  preparation  of  a  delinquent 
list  containing  a  description  of  all  tracts  of  land  upon  which  assessments 
are  delinquent  and  the  amount  of  assessments  against  each  such  tract  and 
the  name  of  the  owner  as  shown  on  the  assessment  book,  and  thereafter 
and  on  or  before  the  second  Monday  of  July,  the  treasurer  shall  complete 
said  delinquent  list  and  shall  properly  certify  the  same  and  prepare  a 
duplicate  thereof;  and  deliver  it  to  the  secretary  of  the  district.  If  any 
such  assessment  becomes  delinquent  the  treasurer  shall  collect  the  same 
with  the  penalties  added,  as  provided  for  delinquent  county  and  state  taxes. 
['07,  p.  484,  §  1,  subd.  29.] 

Hist.     '03,   p.   150,  §  29  ;  am.  '07,  p.  484,   §  1,  subd. 
29,    reenacted   R.   C.    §  2413. 

§  2414.  Publication  of  delinquent  list.  During  the  first  seven  days 
of  August  the  treasurer  must  commence  to  publish  the  delinquent  list  and 
the  publication  shall  continue  four  weeks,  and  must  contain  the  names  of 
the  persons  and  a  description  of  the  property  delinquent  at  the  time,  and 
the  amount  of  assessment  and  penalties,  and  the  costs  due  opposite  each 
name  and  description.  After  said  publication  shall  have  been  made  for 
the  first  time  the  treasurer  shall  collect  25  cents  additional  to  the  assess- 
ments and  penalties  on  each  description  of  land  published.  The  treasurer 
must  append  and  publish  with  the  delinquent  list  a  notice  that  unless  the 
assessments  delinquent  together  with  penalties  and  costs  are  paid,  the  real 
property  upon  which  said  assessments  are  made  will  be  sold  at  public  auc- 
tion, at  a  time  and  place  therein  specified.  The  publication  must  be  made 
in  some  newspaper  published  in  said  district,  if  it  can  be  so  published,  and 
if  it  can  not  be  so  published,  then  in  some  newspaper  published  in  the 
county  in  which  the  office  of  the  directors  is  situated;  and  if  it  can  not  be 
so  published,  then  by  posting  in  not  less  than  three  public  places  in  said 
district,  one  of  which  shall  be  at  the  door  of  the  office  of  said  board.  The 
time  of  said  sale  shall  be  fixed  for  the  first  Tuesday  in  September,  and  the 
place  shall  be  at  the  office  of  said  board  of  directors.  The  treasurer,  as 
soon  as  he  has  made  the  publication  required,  must  file  with  the  secretary 
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proof  of  such  publication  by  affidavit  and  like  proof  of  posting,  in  case  such 
notice  was  posted,  as  herein  required.     ['07,  p.  484,  §  1,  part  of  subd.  30.] 

Hist.     '03,  p.   150,  §  30  ;  am.  '07,  p.  484,  §  1,  subd. 
30,   reenacted  R.  C.   §  2414. 

§  2414a.  Sales.  The  treasurer  must  attend  at  the  time  and  place 
specified  in  the  notice,  and  conduct  the  sale.  The  sale  shall  be  conducted 
in  all  respects  in  the  manner  provided  for  the  sale  of  property  for  delin- 
quent county  and  state  taxes,  and  may  be  postponed  in  the  same  manner, 
and  the  district  shall  become  the  purchaser  of  the  property  in  the  cases 
when  the  county  would  have  become  the  purchaser  of  property  at  sales  for 
delinquent  county  and  state  taxes.  The  treasurer  must  retain  in  his  office 
a  list  of  the  property  sold,  stating  name  of  owner  as  appears  by  assessment 
roll,  amount  for  which  sold  and  date  of  sale,  and  file  a  duplicate  list  with 
the  recorder  of  the  county  in  which  the  land  is  situated.  The  treasurer 
shall  execute  a  duplicate  certificate  of  sale,  which  shall  contain  the  state- 
ments in  substance  required  in  certificates  of  sale  in  sales  of  county  and 
state  delinquent  taxes,  one  of  which  shall  be  delivered  to  the  purchaser  and 
the  other  shall  be  filed  by  the  treasurer  in  the  office  of  the  county  recorder 
of  the  county  in  which  the  land  is  situated.  When  the  district  is  the  pur- 
chaser the  duplicate  certificate  shall  be  filed  with  the  secretary.  Any  irri- 
gation district  as  a  purchaser  of  any  land  at  any  such  delinquent  tax  sale, 
shall  be  entitled  to  the  same  rights  as  a  private  purchaser,  and  the  title  so 
acquired  by  the  district,  subject  to  the  rights  of  redemption  herein  pro- 
vided, may  be  conveyed  by  deed,  executed  and  acknowledged  by  the  presi- 
dent and  the  secretary  of  the  board :  Provided,  That  authority  to  so  con- 
vey must  be  conferred  by  resolution  of  the  board,  entered  on  its  minutes. 
['07,  p.  484,  §  1,  part  of  subd.  30.] 

Hist.     '03,  p.   150,  §  30  ;  am.  '07,  p.  484,  §  1,  subd.  in    the   event   the    assessment    is   not   paid  ;    and   the 

30.   reenacted  R.   C.   §  2414.  assessment  can  be  made  only  upon  property  within 

Right  to  sell:     If  levy  of  assessment  is  regular,  on  the  taxing  district;  hence  it  is  only  such  portion  of 

failure    to    pay,    right    to    sell    follows :      Holland    v.  a  railroad  company's  property  as  is  situated  within 

Avondale  Irr.  Dist.    (1917)    30  I.  479,   166  P.  259.  the  taxing  district  of  an  irrigation  district  that  can 

Property    sold:      The    specific    property    on    which  be    sold-      °-    s-    L-    Ry-    Co-    v-    PionGer    Irr.    Dist. 

the  assessment  is  levied  shall  be  advertised  and  sold  (1909)    16  I.  578,  617.  102  P.  904. 

§2415.  Redemption:  When  and  how  made.  Redemption  can  be 
made  at  any  time  within  three  years  from  the  date  of  the  sale.  Redemp- 
tion may  be  made  by  paying  to  the  treasurer  the  amount  for  which  the 
property  was  sold,  together  with  1  per  cent  per  month  thereon.  The  treas- 
urer shall  thereupon  deliver  to  the  person  redeeming  a  certificate  of  re- 
demption, stating  the  description  of  the  land  sold,  the  name  of  the  owner 
as  it  appeared  on  the  assessment  roll,  and  the  amount  paid  on  such  re- 
demption, and  shall  note  the  redemption  on  his  list  of  sales.  When  such 
certificate  of  redemption  shall  be  presented  to  the  county  recorder  where 
the  land  is  situated  he  shall  mark  the  property  as  redeemed  in  his  record 
of  such  sales.  The  treasurer  must  pay  the  amount  received  on  such  re- 
demption to  the  person  holding  the  certificate  of  sale,  upon  presentation 
thereof,  with  satisfactory  proof  of  ownership.  When  the  district  is  pur- 
chaser it  may  assign  any  certificate  of  sale  to  any  person  within  three  years 
after  the  sale,  upon  receipt  of  the  amount  for  which  the  property  was  sold 
to  the  district,  with  interest  from  the  date  of  sale.  If  no  redemption  be 
made  within  three  years  after  said  sale,  the  treasurer  shall,  upon  request, 
execute  a  deed  to  the  holder  of  the  certificate,  which  deed  shall  recite  and 
contain  the  matters  required  in  deeds  for  property  sold  for  county  and 
state  taxes,  and,  when  so  executed  and  delivered,  shall  have  the  same  effect. 
['17,  c.  152,  §  1,  subd.  2415,  p.  478.] 

Hist.      '03,    p.    150.    §31,    reenacted    R.    C.    §2415:  Cross  ref.     Express  reference  to  this  section :  Sub- 

orn.   '11,    c.    ISl.    p.    58/;   am.    '17,    c.    152,    §  1.   subd.        stitute    penalties    for    delinquency:    167:27 
2415,   p.   478. 
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§  2415a.  State  lands  exempt  from  assessment.  No  state  lands  in- 
cluded within  any  legally  organized  irrigation  district  shall  ever  be  as- 
sessed, nor  shall  any  of  the  preceding  sections  relative  to  the  levying  and 
collecting  of  assessments  and  taxes  apply.  The  county  recorder  of  every 
county  in  which  certificates  of  sale  of  any  state  lands  for  irrigation  district 
taxes  have  heretofore  been  filed  or  recorded  shall  cancel  the  same  upon  the 
records  of  said  counties.  -  ['17,  c.  164,  §  1 ,  subd.  2439,  p.  493.] 

Hist.  '03,  p.  185,  §  59  ;  am.  '05,  p.  378,  §  1,  re-  are  not  subject  to  assessments  or  taxes  and  can  not 
enacted  R.  C.  §  2439  ;  am.  '17.  c.  164,  §  1,  subd.  be  made  so  by  an  act  of  the  legislature.  O.  A.  G. 
2439,  p.  493.  '05-06,   p.   138. 

State  lands  exempt  from  assessment:     State  lands 

ARTICLE  8. 
CONSTRUCTION  WORK  AND  ACQUIREMENT  OF  PROPERTY. 

§  2416.  Contracts  for  construction  work.  After  adopting  a  plan  for 
said  canal  or  canals,  storage  reservoirs  and  works,  the  board  of  directors 
shall  give  notice  by  publication  thereof  not  less  than  30  days  in  one  news- 
paper published  in  each  of  the  counties  comprising  the  district,  if  a  news- 
paper is  published  therein,  and  in  such  other  newspaper  as  they  may 
deem  advisable,  calling  for  bids  for  the  construction  of  such  work,  or  any 
portion  thereof.  If  less  than  the  whole  work  is  advertised,  then  the  por- 
tion so  advertised  must  be  particularly  described  in  such  notice.  Said 
notice  shall  set  forth  that  plans  and  specifications  can  be  seen  at  the  office 
of  the  board,  and  that  the  board  will  receive  sealed  proposals  therefor,  and 
that  the  contract  will  be  let  to  the  lowest  responsible  bidder,  stating  the 
time  and  place  for  opening  said  proposals,  which,  at  the  time  and  place 
appointed,  shall  be  opened  in  public ;  and  as  soon  as  convenient  thereafter 
the  board  shall  let  said  work,  either  in  portions  or  as  a  whole,  to  the  lowest 
responsible  bidder,  or  they  may  reject  any  and  all  bids  and  readvertise  for 
proposals.  Contracts  for  the  purchase  of  the  material  shall  be  awarded 
to  the  lowest  responsible  bidder.  Any  person  or  persons  to  whom  a  con- 
tract may  be  awarded  shall  enter  into  a  bond,  with  good  and  sufficient 
sureties,  to  be  approved  by  the  board,  payable  to  said  district  for  its  use, 
for  25  per  cent  of  the  amount  of  the  contract  price,  conditioned  upon  the 
faithful  performance  of  said  contract.  The  work  shall  be  done  under  the 
direction  and  to  the  satisfaction  of  the  engineer  employed  by  the  district, 
and  approved  by  the  board :  Provided,  That  no  contract  of  any  kind  shall 
be  let  by  said  board  of  directors  unless  there  is  sufficient  money  in  the  dis- 
trict treasury  at  the  time  such  contract  is  let,  available  for  such  payment, 
to  fully  pay  for  the  work  or  material  so  contracted  for.     ['03,  p.  150,  §  33.] 

Hist.      '03,    p.    150,    §  33,    reenacted    R.    C.    §  2416.  Cross    ref.     Express     reference     to     this     section : 

reenacted    '15,    c.    43.    §10,    p.    315,    with    an    added        Payment  of  contractor  with    bonds:      §  2404a.     Pro- 
proviso    now    embodied    in    167:5.      The   title   of    '15,        visions  do  not  apply  to  contracts  with  U.   S. :   167:5. 
c.   143,  is  defective  in  not  specifying  an  amendment 
to   §  2416. 

§  2416a.  Construction  work:  Additional  items.  The  term  construc- 
tion work  as  herein  used,  shall  be  deemed  to  include  the  erection  of  pump 
houses  and  electrical  and  other  pumps  or  appliances  for  raising  water 
on  to  the  lands,  as  well  as  dams,  headgates,  ditches,  laterals  and  other 
irrigation  works.  There  may  be  included  in  any  contract  for  construction, 
maintenance,  interest  and  power  charges  for  such  period  as  the  directors 
and  the  contractor  may  agree,  not  to  exceed  three  years,  and  when  so  in- 
cluded, interest,  electrical,  or  other  power  and  maintenance  charges  for 
the  term  agreed  upon  may  be  paid  in  bonds  of  the  district  to  the  amount 
agreed  upon.     ['13,  c.  169,  p.  541.] 

Hist.     Last  part  of  R.  C   §  2404a,  enacted  by  '13, 
c.    169,   p.    541. 

§  2417.      Notice  for  bids  dispensed  with.      On  the  petition  of  50  or  a 
majority  of  the  owners  of  land  in  said  district,  to  be  determined  as  pro- 
ms 
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vided  by  section  2372,  the  board  of  directors  may  do  any  work  mentioned 
in  the  preceding  section  on  behalf  of  the  district,  and  it  may  use  the  con- 
struction fund  therefor ;  in  such  case  they  need  not  publish  notice  for  bids 
as  provided  in  the  last  preceding  section.     ['07,  p.  484,  §  1,  subd.  33a.]     v 

Hist.      '03.    p.    150.    §  33a,    enacted   by   '07,    p.    484, 
*  1.    subd.    33a.    reenacted   R.   C.    S  2417. 

§  2418.  Payment  of  claims.  No  claim  shall  be  paid  by  the  treasurer 
until  allowed  by  the  board,  and  only  upon  a  warrant  signed  by  the  presi- 
dent and  countersigned  by  the  secretary.     ['03,  p.  150,  §  34.] 

Hist.     '03,   p.  150,   §  34,  reenacted  R.  C.   §  2418. 

§  2419.  Payment  of  expenses:  Maintenance  tolls:  Accounts  of 
officers.  The  cost  and  expense  of  purchasing  and  acquiring  property  and 
constructing  works  and  improvements  to  carry  out  the  formulated  plan, 
shall  be  paid  out  of  the  construction  fund. 

For  the  purpose  of  defraying  the  expenses  of  the  organization  of  the 
district,  and  of  the  care,  operation,  management,  repair  and  improvement 
of  such  portion  of  said  canal  and  works  as  are  completed  and  in  use,  in- 
cluding salaries  of  officers  and  employees,  the  board  may  either  fix  rates 
of  tolls  and  charges  for  water  against  all  persons  using  said  canal  for  irri- 
gation or  other  purposes,  or  they  may  levy  assessments  therefor  as  pro- 
vided in  section  2407  or  by  both  said  tolls  and  assessments.  The  procedure 
for  levying  and  collection  of  assessments,  where  not  provided  for  in  sections 
2407  and  2409,  shall  conform  to  the  provisions  of  this  title  relating  to  the 
payment  of  principal  and  interest  of  bonds.  All  assessment  and  tolls  shall 
be  listed  and  carried  out  in  the  regular  assessment  book  and  collected  by 
the  treasurer  at  the  time  and  in  the  manner  of  the  regular  annual  assess- 
ment. All  special  assessments  are  a  lien  on  the  lands  assessed  from  the 
time  when  they  are  ordered.  The  board  of  directors  may  order  tolls  for 
water  to  be  collected  in  advance. 

Whenever  an  assessment  book  or  toll  book  shall  be  delivered  to  the 
treasurer,  the  secretary  shall  charge  the  treasurer  with  the  total  amount 
of  the  various  amounts  as  carried  out  in  said  books.  On  the  second  Mon- 
day of  January  in  each  year,  the  treasurer  shall  make  a  semiannual  state- 
ment with  the  secretary  and  deliver  to  the  secretary  a  statement  in  brief 
of  all  assessments  delinquent  at  that  time,  and  account  for  all  sums  there- 
for collected.  The  treasurer  shall  make  such  settlements  for  tolls  at  such 
times  as  may  be  ordered  by  the  board.  On  the  second  Monday  of  July  the 
treasurer  shall  make  final  settlement  with  the  secretary  and  deliver  to  the 
secretary  a  duplicate  delinquent  list  and  account  for  all  sums  not  shown 
on  said  delinquent  list.  The  secretary  shall  then  charge  the  treasurer  with 
the  amount  of  said  list  and  penalties  added,  and  upon  receiving  the  affidavit 
of  publication  thereof,  he  shall  charge  the  treasurer  with  25  cents  addi- 
tional for  each  description  published.  On  the  first  Monday  after  the  sale, 
the  treasurer  shall  make  final  settlement  for  assessments  by  receiving 
credit  for  the  property  sold  to  the  district  and  accounting  for  all  of  the 
balance.     ['07,  p.  484,  §  1,  subd.  35.] 

Hist.     '03.   P.  150,  §35;  am.   "07,  p.  484,  §1,  subd.  Repairs:      The   laying   of   a   pipe    line   necessitated 

86,    reenacted    R.   C.    S  2419  ;   am.    '11.   c.   154,    §8,   p.  by   the   lawful    removal  of   a  ditch    by  municipal  au- 

472.    substantially  reenacted   '11,  c.  71,   S  7,  p.  201.  thorities  is  a  repair  or  improvement,   the  funds  for 

(  ross    ref.      Payment    to    contractor    in   bonds:      §  defraying   which   may  be   included  in   a   maintenance 

2104a.  assessment    or    in    increased    toll    rates    charged    for 

New  Works:  The  cost  of  the  purchase  of  irriga-  th5-  (JeUvery+  °f  wat|r.  and\  is  not  new  construction 
tion  works,  or  the  construction  of  new  works,  must  whJch  .™"*  defrayed  by  a  special  assessment 
be  paid  from  the  construction  fund  of  the  irriga-  under  jj  2391.  or  bond  issue  under -  1  2396  which  re- 
turn district,  which  is  raised  either  by  a  bond  issue  (,Uire .the  assent  of  the  voters  of  the  dlstr,ct-  Ib- 
under  §  2896.  by  the  levy  of  a  special  assessment  Maintenance  tolls  as  affected  by  contracts:  Where 
under  §2391,  or  by  the  levy  of  an  assessment  in  there  is  included  in  a  conveyance  of  land  a  grant 
lien  of  canceled  bonds,  under  §  2404.  Nampa  v.  "OI*  free  and  perpetual  use  of  water"  from  the 
Xampa  etc.  Irr.  Dist.  (1911)  19  I.  779,  115  P.  979,  grantor's  canal  sufficient  to  irrigate  the  land  con- 
app.  dis.  288  U.  S.  643,  59  L.  ed.  1502,  35  S.  C.  R.  veyed,  such  does  not  obligate  the  grantor  or  his  suc- 
602.  cessors  or  assigns  to   perpetually  pay  the  expense  of 
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maintaining-   canal    and    water   right    and    delivering  Nampa    etc.    Irr.    Dist.    v.    Briggs    (1915)    27    I.    84, 

water   to    the    consumer.      Nampa   etc.    Irr.    Dist.    v.  147  P.   75. 

Gess  (1910)  17  I.  552,  106  P.  993.  SpeciaI  assessments:  Special  assessments  are  not 
An  irrigation  district,  successor  in  interest  to  a  provided  for  in  §§  2407  to  2409  and  are  therefore  to 
canal  company,  is  bound  by  the  agreements  of  such  be  levied  according  to  procedure  for  payment  of 
company  limiting  the  amount  grantee  of  company  principal  and  interest  of  bonds.  Holland  v.  Avon- 
shall    pay  for   maintenance.      (Sullivan,    J.   dissents)  dale  Irr.  Dist.    (1917)    30  I.  479,   166  P.  259. 

§  2420.  Intersections  with  streets,  railroads,  etc.  The  board  of  di- 
rectors shall  have  power  to  construct  the  said  works  across  any  stream  of 
water,  water  course,  street,  avenue,  highway,  railway,  canal,  ditch  or  flume 
which  the  route  of  said  canal  or  canals  may  intersect  or  cross,  in  such 
manner  as  to  afford  security  for  life  and  property;  but  said  board  shall 
restore  the  same  when  so  crossed  or  intersected,  to  its  former  state  as  near 
as  may  be,  or  in  a  sufficient  manner  not  to  have  impaired  unnecessarily  its 
usefulness;  and  every  company  whose  railroad  shall  be  intersected  or 
crossed  by  said  work  shall  unite  with  said  board  in  forming  said  inter- 
sections and  crossings  and  grant  the  privileges  aforesaid ;  and  if  such  rail- 
road company  and  said  board,  or  the  owners  and  controllers  of  said  prop- 
erty, thing  or  franchise  to  be  crossed,  can  not  agree  upon  the  amount  to 
be  paid  therefor,  or  upon  the  points  or  the  manner  of  said  crossings  or 
intersections,  the  same  shall  be  ascertained  and  determined  in  all  respects 
as  herein  provided  in  respect  to  the  taking  of  land.     [R.  C.  §  2420.] 

Hist.     '03,   p.   150,  part  of  §  36  ;  am.  R.  C.   §  2420.  trict,  for  the  purpose  of  constructing  ditches,  canals 

City    streets    and    alleys:      An    irrigation    district  and  laterals  in  order  to  carry  out  the  purpose  of  its 

which   is   authorized   to  include  within   its   corporate  creation  and  deliver  water  to  the  consumers  therein. 

limits  lands  and  lots  lying  within   a  village  has  the  Nampa    v.    Nampa    etc.    Irr.    Dist.    (1913)    23    I.    422, 

implied   power  conferred   upon   it  by   the   legislature  1?1    p-    8'    aPP;   dis-    238    U.    S.  643,    59    L.    ed.    1502, 

to  enter  the  streets  and  alleys  of  such  village  or  of  ,J°  *.  C.  R.  60-. 

that  portion  of  the  village  included   within   the  dis- 

§  2421.  Right  of  way  over  state  lands.  The  right  of  way  is  hereby 
given,  dedicated  and  set  apart,  to  locate,  construct  and  maintain  said  works 
over  and  through  any  of  the  lands  which  are  now  or  may  be  the  property 
of  the  state.     ['03,  p.  150,  part  of  §  36.] 

Hist.      '03,    p.    150,    part   of    §  36,    reenacted    R.    C. 
§  2421. 

§  2422.  Right  of  eminent  domain.  All  irrigation  districts  organized 
under  the  laws  of  the  state  of  Idaho  shall  have  the  right  of  eminent  domain, 
with  the  power  by  and  through  their  boards  of  directors,  to  cause  to  be 
condemned  and  appropriated  in  the  name  of  and  for  the  use  of  said  dis- 
tricts, all  lands,  water  rights,  reservoirs,  canals  and  works  constructed  or 
being  constructed  by  private  owners,  and  lands  for  reservoirs  for  the 
storage  of  needful  waters,  and  all  necessary  appurtenances  and  other  prop- 
erty necessary  for  the  construction,  use  and  supply,  maintenance,  repair 
and  improvement  of  said  canal  or  canals  and  works.  Said  irrigation  dis- 
tricts shall  have  the  right  by  and  through  their  boards  of  directors  to  ac- 
quire by  purchase  or  other  legal  means,  any  or  all  of  the  property  men- 
tioned and  referred  to  in  this  section.  In  any  action  or  proceeding  for  the 
condemnation  of  any  property  mentioned  and  referred  to  in  this  section, 
wherein  said  irrigation  district  is  a  party,  the  plaintiff  must,  within  six 
months  after  final  judgment,  pay  the  sum  of  money  assessed,  or  said  judg- 
ment will  be  annulled.  Except  as  otherwise  provided  in  this  chapter,  the 
provisions  of  the  laws  of  Idaho  relative  to  the  right  of  eminent  domain, 
civil  actions  and  new  trials  and  appeals,  shall  be  applicable  to,  and  consti- 
tute the  rules  of  practice  in,  condemnation  proceedings  by  said  irrigation 
districts.   [  '07,  p.  221,  §§  1-4.] 

Hist.      '07,    p.    221,    §§  1,    2,    3,    4,    reenacted    R.   C.        property  that  may  not  be  confiscated  or  taken  with- 

S  2422.  out     just     compensation.        (Sullivan,     J.     dissents) 

Cross  ref.      Eminent  domain  :      §  5210   et  seq.  Nanvpa^etc.    Irr.    Dist.    v.    Briggs    (1915)     27    I.    84, 

Contract    rights:      Grant    from    a    canal    company 
for    water    with    preferential    maintenance    charge    is 
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ARTICLE  9. 
ANNEXATION  OF  LANDS  TO  DISTRICT. 

§  2423.  Petition  for  annexation  of  adjacent  land.  The  holder  or 
holders  of  any  title,  or  evidence  of  title,  representing  one-half  or  more  of 
any  bodv  of  lands  adjacent  to  the  boundary  of  an  irrigation  district,  may 
file  with  the  board  of  directors  of  said  district  a  petition  in  writing  pray- 
ing that  said  land  may  be  annexed.  The  petition  shall  describe  the  lands, 
and  shall  also  describe  the  several  parcels  owned  by  the  petitioners.  [R.  C. 
§  2423.] 

Hist.     '03,  p.    150,   §  44  ;  am.   '07,  p.  484,   §  1  ;  am.  Cross    ref.       Secretary    of    interior    authorized    to 

R.   C.   S  2423.  sign  petition   as  if  owner  of  public   lands:      167:2. 

§  2424.  Guardians  and  administrators  may  sign  petition.  A  guard- 
ian, executor  or  an  administrator  of  an  estate  who  is  appointed  as  such 
under  the  laws  of  this  state,  and  who,  as  such  guardian,  executor  or  ad- 
ministrator, is  entitled  to  the  possession  of  the  lands  belonging  to  the 
estate  which  he  represents,  may,  on  behalf  of  his  ward  or  the  estate  which 
he  represents,  upon  being  thereunto  authorized  by  the  proper  court,  sign 
and  acknowledge  the  petition  mentioned  in  this  article  for  the  change  of 
boundaries  of  the  district.     [R.  C.  §  2424.] 

Hist.     '03,  p.    150,   §  54  ;  am.   R.  C   §  2424. 

§  2425.  Notice  of  petition.  The  secretary  must  cause  a  notice  of 
the  filing  of  such  petition  to  be  published  three  weeks  in  the  manner  of 
notices  of  special  elections.  The  notice  shall  state  the  filing  of  such  peti- 
tion, and  the  names  of  the  petitioners,  a  description  of  the  lands  mentioned 
in  the  said  petition,  and  the  prayer  of  said  petition,  and  it  shall  notify  all 
persons  interested  in  or  that  may  be  affected  by  such  change  of  boundaries 
of  the  district,  to  appear  at  the  office  of  said  board,  at  a  time  named  in 
said  notice,  and  show  cause  in  writing,  if  any  they  have,  why  the  lands 
mentioned  should  not  be  annexed  to  said  district.  The  petitioners  shall 
advance  to  the  secretary  sufficient  money  to  pay  the  estimated  costs  of  all 
proceedings  under  this  article.     ['07,  p.  484,  §  1,  subd.  45.] 

Hist.     '03,  p.  150,  §  45  ;  am.   '07,  p.  484,   §  1,   subd.        such  district  have  no  notice  of  the  inclusion  of  such 

45,  reenacted   R.    C.    §  2425.  land    within   the  district,    such    owners   are   not  pre- 
Failure  to  give  notice:     Where  an  irrigation  dis-        vented  from*  challenging  the    legality  of  the  change 

trict  has  failed  to  give  the  notice  required  by  this  until  they  have  had  their  day  in  court.  O.  S.  L. 
section  of  its  intention  to  change  the  boundaries,  Ry-  Co-  v-  Pioneer  Trr.  Dist.  (1909)  16  I.  579,  102 
and  the  owners  of  land  attempted  to  be  taken  into        P-   904. 

§  2426.  Hearing  of  petition.  The  board  of  directors,  at  the  time 
mentioned  in  said  notice  or  at  such  other  time  to  which  the  hearing  may 
be  adjourned,  shall  hear  the  petition  and  all  the  objections  thereto,  show- 
ing cause,  as  aforesaid.  The  failure  of  any  person  to  show  cause  as  afore- 
said shall  be  taken  as  an  assent  on  his  part  to  a  change  of  the  boundaries 
of  the  district  as  prayed  for  in  said  petition,  or  to  such  a  change  thereof 
as  will  include  a  part  of  said  lands.     ['07,  p.  484,  §  1,  subd.  46.] 

Hist.     '03,  p.  150,  §  46  ;  am.  '07,  p.  484,  §  1,  subd. 

46,  reenacted   R.    C   §  2426. 

§  2427.  Assessment  against  petitioners.  The  board  of  directors  may 
require,  as  a  condition  to  the  granting  of  said  petition,  that  the  petitioners 
shall  severally  pay  to  such  district  such  respective  sums,  as  nearly  as  the 
same  can  be  estimated,  as  said  petitioners,  or  their  grantors,  would  have 
been  required  to  pay  to  such  district,  had  such  lands  been  included  in  such 
district,  at  the  time  the  same  was  originally  formed.  ['07,  p.  484,  §  1, 
subd.  47.] 

Hist.     '0.3,  p.   150,   S  47  ;  am.   '07,  p.  484,   §  1,   subd. 

47,  reenacted   R.   C.   §  2427. 

§  2428.  Order  accepting  or  rejecting  petition.  The  board  of  direc- 
tors, if  they  deem  it  not  for  the  best  interest  of  the  district  to  include 
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therein  the  lands  mentioned  in  the  petition,  shall  order  that  the  petition  be 
rejected.  But  if  they  deem  it  for  the  best  interest  of  the  district,  and  if 
no  person  interested  shall  show  cause  why  the  proposed  change  be  not 
made,  or  if  having-  shown  cause,  withdraws  the  same,  the  board  may  order, 
without  any  election,  that  the  lands  mentioned  in  said  petition  or  some 
part  thereof  be  annexed  to  said  district.  The  order  shall  describe  the 
lands  to  be  annexed  to  said  district  and  the  board  may  cause  a  survey 
thereof  to  be  made  if  deemed  necessary.     ['07,  p.  484,  §  1,  subd.  48.] 

Hist.     '03,  p.   150,  §  48  ;  am.  '07,  p.  484,   §  1,  subd. 

48,  reenacted   R.    C.   §  2428. 

§  2429.  Same:  Overruling  objections.  If  any  person  interested 
shall  show  cause  as  aforesaid,  and  shall  not  withdraw  the  same,  and  if  the 
board  of  directors  deem  it  for  the  best  interests  of  the  district  to  include 
therein  the  lands  mentioned  in  the  petition,  or  some  part  thereof,  the  board 
shall  adopt  a  resolution  to  that  effect.  The  resolution  shall  describe  the 
lands  which  the  board  are  of  the  opinion  should  be  included  within  the 
district.     ['07,  p.  484,  §  1,  subd.  49.] 

Hist.     '03,  p.  150,  §  49  ;  am.  '07,  p.  484,  §  1,  subd. 

49,  reenacted   R.  C.    §  2429. 

§  2430.  Election  to  determine  change.  Upon  the  adoption  of  the 
resolution  mentioned  in  the  last  preceding  section,  the  board  shall  order 
that  an  election  be  held  within  said  district  to  determine  whether  the  boun- 
daries of  the  district  shall  be  changed  as  mentioned  in  said  resolution ;  and 
shall  fix  the  time  at  which  such  election  shall  be  held.  Notice  thereof  shall 
be  given  and  published,  and  such  election  shall  be  held,  and  all  things  per- 
taining thereto  conducted,  in  the  manner  prescribed  by  this  title  in  case  of 
an  election  to  determine  whether  bonds  of  the  district  shall  be  issued. 
The  ballots  cast  at  said  election  shall  contain  the  words  "For  change  of 
boundary,"  or  "Against  change  of  boundary,"  or  words  equivalent  thereto. 
The  notice  of  election  shall  describe  the  lands  to  be  annexed  to  said  district. 
['07,  p.  484,  §  1,  subd.  50.] 

Hist.     '03,  p.  150,  §  50  ;  am.  '07,  p.  484,   §  1,  subd. 

50,  reenacted  R.  C.   §  2430. 

§  2431.  Order  changing  boundaries.  If  at  such  election  a  majority 
of  all  the  votes  cast  at  said  election  shall  be  against  such  change  of  the 
boundaries  of  the  district,  the  board  shall  proceed  no  further  in  the  matter. 
But  if  a  majority  of  such  votes  be  in  favor  of  such  change,  the  board  shall 
thereupon  order  that  the  boundaries  be  changed  in  accordance  with  said 
resolution.  The  order  shall  describe  the  land  so  annexed  to  said  district, 
and  thereafter  such  land  so  annexed  shall  be  subject  to  such  assessments 
from  time  to  time  as  the  board  of  directors  shall  deem  right  under  the  cir- 
cumstances, and  such  assessments  shall  be  deemed  to  be  assessments  for 
benefits  to  said  lands  by  reaon  of  their  annexation  to  said  district.  Imme- 
diately after  the  recording  of  the  order  annexing  said  lands  to  the  district, 
the  directors  shall  state  on  their  minutes  to  which  division  and  election 
precinct  in  said  district  the  said  lands  so  annexed  shall  be  attached,  and, 
if  necessary,  the  board  shall  make  an  order  redividing  the  district  into 
divisions  and  election  precincts,  in  the  same  manner  and  to  like  effect,  as 
near  as  may  be,  as  provided  for  that  purpose  on  the  formation  of  a  district. 
['07,  p.  484,  §  1,  subd.  51.] 

Hist.     '03,  p.   150,  §  51  ;  am.  '07,  p.  484,   §  1,  subd.        district  in   accordance   with    law  the   district  has   no 

51,  reenacted   R.  C.   §  2431.  power  or  jurisdiction   to   assess   the  property   so    in- 

Liability  to  assessment:     Where  territory  has  not        ^^r^'io^P  ^04°°"  V'  Pi°neer  Irr"  Dist-  (1909) 
been  included  within  the  boundaries  of  an  irrigation         lb   *•    5'',    1"2    "•  ^"4- 

§  2432.  Order  to  be  recorded.  Upon  a  change  of  the  boundaries  of 
a  district  being  made,  a  copy  of  the  order  of  the  board  of  directors  ordering 
such  change,  certified  by  the  president  and  secretary  of  the  board,  shall 
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be  filed  for  record  in  the  recorder's  office  of  each  county  within  which  are 
situated  any  of  the  lands  of  the  district,  and  thereupon  the  district  shall 
be  and  remain  an  irrigation  district,  as  fully  and  to  every  intent  and  pur- 
pose, as  if  the  lands  which  are  included  in  the  district  by  the  change  of 
the  boundaries  as  aforesaid,  had  been  included  therein  at  the  original  or- 
ganization of  the  district.     ['03,  p.  150,  §  52.] 

Hist.      '03,   p.   150,   §  52,   reenacted  R.   C.   §  2432. 

§  2433.  Same:  Record  in  minutes.  Upon  the  filing  of  the  copies  of 
the  order,  as  in  the  last  preceding  section  mentioned,  the  secretary  of  the 
board  shall  record  in  the  minutes  of  the  board,  the  petition  aforesaid,  and 
the  said  minutes,  or  a  certified  copy  thereof,  shall  be  admissible  in  evidence, 
with  the  same  effect  as  the  petition.     ['03,  p.  150,  §  53.] 

Hist.     '03,  p.   150,   §  53,  reenacted  R.  C.  §  2433. 

ARTICLE  10. 
EXCLUSION  OF  LANDS  FROM  DISTRICT. 

§  2434.  Petition.  Any  person  or  persons  owning  land  within  any 
irrigation  district  and  forming  a  part  thereof  may  file  with  the  board  of 
directors  of  such  irrigation  district  a  petition  in  writing,  duly  verified, 
setting  forth  that  such  lands  named  in  the  petition  are  a  part  of  such 
irrigation  district  and  that  the  lands  so  described  are  too  high  to  be 
watered  from  water  owned  and  controlled  by  said  irrigation  district  or 
that  the  owners  of  the  lands  described  have  installed  a  good  and  sufficient 
water  system  independent  of  the  water  system  of  such  irrigation  district 
for  the  irrigation  of  their  lands  because  of  the  failure  caused  by  the  dis- 
trict not  owning  a  sufficient  water  right  of  the  irrigation  district  to  furnish 
an  adequate  water  supply  therefor,  and  describing  in  a  general  way  the 
independent  system  which  supplies  such  lands  with  water  or  alleging  in 
such  petition  that  the  lands  described  therein  are  not  agricultural  or 
farming  land,  and  setting  forth  the  character  of  such  lands,  and  praying 
in  such  petition  for  the  exclusion  of  the  land  or  lands  described  from  such 
irrigation  district.     ['11,  c.  46,  §  1,  p.  102.] 

Hist.     '05,   p.  220,   §1;  am.   R.   C.   §2434;  am.    'IT,         sign    petition    as    if   owner   of    public    lands:      167:2. 
e.  46,   §  1,   p.   102.  Alternative    procedure    for    exclusion    of    lands:       § 

Cross    ref.       Secretary    of    interior     authorized    to        2437a. 

§  2435.  Survey  of  land  to  be  excluded.  The  board  of  directors  may 
require  a  competent  engineer,  at  the  expense  of  the  petitioner  or  petition- 
ers, to  survey  so  much  of  the  irrigation  district  as  is  found  necessary  to 
reestablish  the  boundaries  thereof  by  reason  of  any  land  being  excluded 
therefrom  which  is  described  in  said  petition,  and,  in  case  where  the  land 
is  excluded  on  the  ground  that  it  is  too  high  to  receive  any  benefit  from 
the  irrigation  works  of  said  district,  the  cost  of  all  surveys  shall  be  borne 
by  the  irrigation  district.     ['11,  c.  46,  §  2,  first  part  of  subd.  2435,  p.  103.] 

Hist.     '05,  p.  220,  §  2,  reenacted  R.  C.  §  2435  ;  am. 
'11,  c.  46,   $  2,  first  part  of  subd.   2435,   p.  103. 

§  2435a.  Hearing  on  petition:  Order  of  exclusion.  Such  petition 
must  be  heard  by  the  board  of  directors  of  such  irrigation  district  at  the 
first  regular  meeting  of  the  board  after  the  filing  of  such  petition  unless 
for  good  cause  shown  the  hearing  be  postponed.  As  many  parties  owning 
separate  tracts  or  parcels  of  land  in  any  irrigation  district  or  are  united 
in  interest  to  which  the  same  state  of  facts  apply,  may  unite  in  the  same 
petition.  Upon  the  hearing,  the  petitioner  or  petitioners  must  establish 
by  competent  evidence  the  allegations  of  the  petition,  and  the  chairman  or 
presiding  member  of  the  board  is  hereby  empowered  to  administer  oaths 
for  the  purpose  of  such  hearing. 
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When  the  allegations  of  such  petition  are  established,  the  board  must 
make  an  order  forthwith  changing  the  boundaries  of  such  district  so  as 
exclude  the  lands  described  in  such  petition  which  the  proof  has  established 
to  be  entitled  to  exclusion,  and  thereafter  the  lands  so  excluded  shall  not 
form  a  part  of  such  irrigation  district  for  any  purpose  except  as  herein- 
after provided :  Provided,  however,  That  the  lands  so  ordered  excluded 
shall  not  be  relieved  of  their  obligation  to  pay  their  proportionate  share 
already  created  and  existing  of  any  bonded  indebtedness  of  such  irrigation 
district,  and  such  lands  shall  remain  a  part  of  such  irrigation  district  for 
the  purpose  of  discharging  such  bonded  indebtedness.  ['11,  c.  46,  §  3, 
subd.  2436,  p.  103.] 

Hist.     '05,  p.   220,  §  3  ;  am.  R.  C.   §  2435  ;  am.  and 
designated  §  2436   '11,  c.  46,    §  3,  p.   103. 

§  2435b.  Appeal.  An  appeal  shall  lie  from  the  decision  of  the  board 
of  directors  of  such  irrigation  district  denying  the  petition  or  any  part 
thereof  to  the  district  court  of  the  county  where  the  lands  described  in  the 
petition  are  located.  Such  appeal  to  be  taken  in  the  same  manner  as  ap- 
peals are  taken  from  the  board  of  county  commissioners.  In  case  of  an 
appeal,  and  the  district  court  excluding  the  lands  described  in  the  petition, 
or  any  of  them,  the  time  of  segregation  shall  date  from  the  time  of  the 
hearing  before  the  board  of  directors  of  the  district.  ['11,  c.  46,  §  4,  part 
of  subd.  2437,  p.  104.] 

Hist.     'Jl,  c.  46,   §  4,  part  of  subd.   2437,  p.   104. 

§  2436.  Costs.  The  costs  of  excluding  any  land  as  provided  in  this 
article  shall  be  borne  by  the  petitioner  or  petitioners  except  in  cases  where 
the  lands  excluded  are  found  to  be  too  high  or  not  susceptible  of  irrigation 
from  the  water  system  of  the  district,  and  the  board  may  require  a  bond 
for  costs  before  they  will  hear  any  petition :  Provided,  however,  That,  in 
case  of  an  appeal,  the  costs  taxed  to  the  petitioner  or  petitioners  whose 
lands  are  excluded  by  the  district  court  shall  be  adjudged  and  taxed  against 
the  irrigation  district.     ['11,  c.  46,  §  4,  part  of  subd.  2437,  p.  104.] 

Hist.     '05,  p.   220,   §  4  ;  am.  R.  C.   §2436  ;  am.  '11, 
c.    46,    §  4,    part  of   subd.   2437,  p.    104. 

§  2437.  Changes  to  be  recorded.  The  decision  and  order  of  the 
board  of  directors  or  the  district  court,  in  case  of  appeal,  excluding  the 
petitioner's  land  and  changing  the  boundaries  of  such  irrigation  district 
shall  be  filed  for  record  in  the  recorder's  office  of  the  county  or  counties 
within  which  are  situated  the  lands  of  such  irrigation  district.  ['11,  c.  46, 
§  2,  last  part  of  subd.  2435,  p.  103.] 

Hist.     '05,  p.   220,   §  4;  am.   R.  C.  §  2437  ;  am.  '11, 
c.  46,  §  2,   last  part  of  subd.  2435,  p.   103. 

ARTICLE  11. 
DISSOLUTION  AND  MODIFICATION  OF  DISTRICTS. 

§  2437a.  Petition.  Whenever  25  or  a  majority  of  the  landowners  in 
any  irrigation  district  heretofore  organized  or  hereafter  to  be  organized 
so  desire  they  may  petition  the  board  of  directors  to  call  a  special  election 
for  the  purpose  of  submitting  to  the  qualified  electors  of  such  irrigation 
district  a  proposal  to  vote  on  the  modification  of  such  district  by  the  ex- 
clusion of  land  within  its  boundaries  or  a  proposal  to  vote  on  the  dissolu- 
tion of  such  district,  as  the  case  may  be.  Such  petition  shall  set  forth  the 
reasons  for  such  proposal  and  in  case  it  is  proposed  to  modify  said  district 
by  the  exclusion  of  lands  therein  shall  set  forth  particularly  the  land  to  be 
excluded  and  the  reasons  therefor.  Such  petition  for  modification  or  dis- 
solution of  the  district  either  shall  state  that  all  outstanding  bonds,  war- 
rants and  other  obligations  of  every  nature  whatsoever  against  said  dis- 
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trict  have  been  fully  satisfied  and  paid  or  shall  set  forth  facts  showing 
reasonable  ground  for  the  belief  that  the  consent  of  the  holders  of  all  out- 
standing bonds,  warrants  and  other  obligations  of  the  district  to  the  pro- 
posed modification  or  dissolution  thereof,  as  the  case  may  be,  can  be 
obtained.     ['17,  c.  167,  §  1,  part  of  subd.  2437a,  p.  497.] 

Hist.      R.    C.    §  2437a,   enacted  by   '17,    c.    167,    §1,        petition    as   if   owner   of   public   lands:      167:2.      Al- 
part  of  subd.   2437a,  p.   497.  ternative   procedure  for  exclusion  of  lands:      §2434. 

Cross  ref.     Secretary  of  interior  authorized  to  sign 

§  2437b.  Call  for  election.  It  shall  be  the  duty  of  the  said  board  of 
directors,  if  it  approved  said  petition,  to  call  an  election  for  the  purpose 
of  submitting  to  the  qualified  electors  of  the  district  the  proposal  specified 
in  said  petition.     ['17,  c.  167,  §  1,  part  of  subd.  2437a,  p.  498.] 

Hist.     R.    C.    §  2437a,    enacted   by   '17,   c.    167,   §  1, 
part  of  subd.   2437a,   p.   498. 

§  2437c.  Notice  of  election.  Notice  of  such  election  must  be  given 
by  posting  notices  in  three  public  places  in  each  election  precinct  in  said 
district  at  least  four  weeks  before  the  date  of  said  election  and  by  the  pub- 
lication thereof  for  the  same  length  of  time  in  some  newspaper  published 
in  each  county  in  which  the  district  or  any  part  thereof  is  located.  Such 
notice  must  specify  the  time  and  place  of  holding  such  election  and,  in 
case  such  election  involves  the  exclusion  of  land  from  the  district,  must 
describe  the  land  proposed  to  be  excluded.  ['17,  c.  167,  §  1,  part  of  subd. 
2437b,  p.  498.] 

Hist.      R.    C.    §  2437b,    enacted   by   '17,   c.    167,    §  1, 
part  of  subd.  2437b,   p.  498. 

§  2437d.  Conduct  of  election.  Such  election  must  be  held  in  all 
respects  as  near  as  practicable  in  conformity  with  the  provisions  of  law 
governing  elections  upon  the  organization  of  irrigation  districts.  All  per- 
sons who  possess  the  qualifications  of  electors  under  the  general  laws  of 
the  state  and  are  residents  of  said  district  may  vote  at  such  election.  Upon 
the  ballots  used  at  such  election  should  be  written  or  printed  "For  modifi- 
cation— yes"  and  "For  modification — no,"  or  "For  dissolution — yes"  and 
"For  dissolution — no,"  depending  upon  the  nature  of  the  proposal  to  be 
voted  upon.     ['17,  c.  167,  §  1,  part  of  subd.  2437b,  p.  498.] 

Hist.      R.   C.    §  2437b,    enacted  by   '17,    c.   167,    §  1, 
part  of  subd.   2437b,   p.   498. 

§  2437e.  Canvass  of  returns.  On  the  first  Monday  after  any  such 
election  the  board  of  directors  of  the  district  shall  meet  at  its  usual  place 
of  meeting  to  canvass  the  returns,  and  when  they  shall  have  declared  the 
result  the  secretary  shall  make  full  entry  in  his  record.  ['17,  c.  167,  §  1, 
subd.  2437c,  p.  498.] 

Hist.      R.    C.    §  2437c,    enacted  by   '17,    c.    167,    §  1, 
P.   498. 

§  2437f.  Petition  for  confirmation  by  district  court.  Immediately 
after  such  election,  in  case  the  proposal  has  carried  by  a  majority  vote,  the 
board  of  directors  of  the  irrigation  district  shall  file  in  the  district  court 
of  the  county  in  which  their  office  is  situated  a  petition  praying  in  effect 
that  the  proceedings  aforesaid  for  the  modification  or  dissolution  of  the 
district,  as  the  case  may  be,  may  be  examined,  approved  and  confirmed 
by  the  court.  The  petition  shall  set  forth  a  full  description  of  the  land 
formerly  embraced  within  said  irrigation  district  which  is  affected  by 
the  proceedings  for  the  modification  or  dissolution  of  such  district,  as  the 
case  may  be,  shall  set  forth  generally  the  proceedings  taken  with  reference 
to  the  petition  and  the  election  specified  in  the  preceding  sections  of  this 
article  and  shall  set  forth  fully  every  item  of  indebtedness  of  the  district 
with  the  name  and  residence  of  the  holder  thereof  so  far  as  known  to  the 
secretary  of  the  district.     In  case  any  items  of  indebtedness  are  in  the 
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hands  of  unknown  owners  they  shall  be  so  listed.     ['17,  c.  167    5  1    Dart 
of  subd.  2437d,  p.  498.]  '  *    '  J 

Hist.      R.   C.    §  2437d,    enacted   by   '17,   c.    167,    §  1, 
part  of  subd.  2437d,  p.  498. 

§  2437g.  Character  of  proceedings  for  confirmation.  Said  proceed- 
ing's shall  be  in  the  nature  of  a  suit  to  quiet  title  with  respect  to  so  much 
of  the  land  within  said  district  as  is  affected  by  the  proposal  to  modify  or 
dissolve  the  same.  In  such  proceedings  the  board  of  directors  shall  be 
the  parties  plaintiff  and  the  holders  of  any  obligations  of  the  district,  in- 
cluding obligations  which  are  or  might  become  liens  against  any  of  said 
lands,  are  parties  defendant.  The  provisions  of  sections  4111,  4115  and 
4116,  so  far  as  they  can  be  made  applicable,  shall  govern  generally  the 
pleadings,  summons,  proceedings  and  force  and  effect  of  the  decree.  ['17, 
c.  167,  §  1,  part  of  subd.  2437d,  p.  499.] 

Hist.      R.    C.    §2437d,   enacted    by    '17,    c.    167,    §  1, 
part  of  subd.   2437d,  p.   499. 

§  2437h.  Decree  of  confirmation.  The  court  shall  set  a  day  for  the 
hearing  of  such  petition  and  if  it  appears  to  the  court  from  the  proof 
adduced  thereat  that  there  are  no  outstanding  bonds,  warrants  or  other 
indebtedness  of  such  district,  or  in  case  there  is  any  such  indebtedn< 
outstanding  that  the  holders  thereof  have  filed  no  objection  to  the  pro- 
ceedings, or  have  filed  their  consent  thereto,  then  the  court  shall  enter  its 
decree  confirming  the  said  proceedings.  Said  decree  shall  describe  par- 
ticularly the  lands  involved  and  thereafter  such  lands  shall  be  considered 
as  unaffected  by  any  of  the  matters  done  by  such  irrigation  district  while 
such  lands  were  a  part  thereof :  Provided,  That  the  election  authorized  by 
the  preceding  sections  of  this  article  shall  have  no  force  or  effect  to  modify 
or  dissolve  any  district  until  confirmed  bv  the  decree  of  court  as  herein 
forth.     ['17,  c.  167,  §  1,  subd.  2437d,  p.  499.] 

Hist.      R.    C.    §  2437d.    enacted   by   '17,   c.    167,    §  1, 
part  of  subd.   2437d,  p.   499. 

ARTICLE   12. 
CONSOLIDATION  OF  DISTRICTS. 

§2438.      Petition  for  consolidation.      Whenever  the  boards  of  dir< 

tors  of  any  two  or  more  irrigation  districts  which  are  contiguous  deem  it 
for  the  best  interests  of  their  respective  districts  that  the  same  be  con- 
solidated into  a  single  district,  such  boards  of  directors  may  petition  I 
board  of  county  commissioners  for  an  order  for  an  election,  to  vote  ui 
the  question  of  such  consolidation,  which  petition  shall  state  in  detail  the 
terms  upon  which  such  consolidation  is  proposed  to  bo  made     \  '03,  p.  1 
part  of  §  56.] 

Hist.      '03,    p.    150,    part   of    §  56.    reenacted    R.    C 
§  2438. 

§  2438a.      Investigation  by  state  engineer.      Upon  receiving  su 

titions  said  board  of  county  commissioners  shall  requesl  tin  engin; 

to  investigate  the  conditions  of  such  districts,  and  all  questions  all  ret 
such  proposed  consolidation,  and  he  shall  make  a  report  oi   the  resul 
such  investigations  to  the  board  of  county  commissioners  not  more  ' 
90  days  after  such  request  is  received.     ['03,  p.  1  ">0,  part  oi  g  56.] 

Hist.      '03,    ]).    150,    part   of    §  56,    reenacted    B 
§  2438.  .  .  , 

S  2438b       Election  to  determine  question  of  consolidation. 

time  said  report  upon  the  matter  is  made  said  board  oi  county  comn 
sioners,  if  deemed  advisable,  shall  make  an  order  fixing  the  time  I 
election  in  the  said  districts  to  vote  upon  the  question  oi  such  propo 
consolidation,  which  time  shall  not  be  less  than  30  nor  more  than  60  d. 
after  the  date  of  said  report.    Notice  of  said  election  shall  be  puDllsl 
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required  for  notice  of  election  in  section  2375  of  this  title;  and  the  said 
boards  of  directors  shall  make  all  necessary  arrangements  for  such  election 
in  their  respective  districts  as  provided  in  this  title  for  other  elections. 
The  ballots  shall  be  substantially  as  follows :  "Consolidation — yes,"  "Con- 
solidation— no."  The  said  boards  of  directors  shall  canvass  the  returns 
of  such  election  as  provided  in  case  of  usual  district  elections,  and  shall 
immediately  thereafter  transmit,  by  messenger  or  registered  mail,  certi- 
fied abstracts  of  the  result  of  said  election  in  their  respective  districts  to 
the  clerk  of  the  board  of  county  commissioners.  Within  10  days  after  such 
returns  are  received  by  said,  clerk,  the  said  board  of  county  commissioners 
shall  meet  and  canvass  the  same.     ['03,  p.  150,  part  of  §  56.] 

Hist.      '03,    p.    150,   part   of    §  56,    reenacted   R.    C. 

§  2438. 

§  2438c.  Procedure  upon  affirmative  vote.  If  it  appears  that  a 
majority  of  all  the  votes  cast  in  each  of  said  districts  is  "Consolidation — 
yes,"  said  board  shall  make  an  order,  and  enter  the  same  of  record  in  its 
minutes,  establishing  said  consolidated  district,  giving  its  boundaries  and 
designation,  and  in  detail  the  terms  under  which  the  consolidation  has 
been  effected,  and  dividing  said  consolidated  district  into  three  divisions, 
and  shall  appoint  some  person  qualified  under  this  title,  to  act  as  director 
for  each  of  said  divisions  of  said  district  until  the  next  general  election  for 
the  election  of  officers,  when  a  board  of  directors  shall  be  elected  as  pro- 
vided in  section  2378 :  Provided,  however,  That  the  organization  of  such 
district  shall  not  take  effect  until  the  first  Tuesday  of  the  January  following 
said  order  of  its  establishment.  If  the  date  provided  by  law  for  the 
election  of  directors  shall  come  between  the  date  of  said  order  of  the 
board  of  county  commissioners  and  said  first  Tuesday  of  January,  then  in 
making  such  order  said  board  shall  designate  the  board  of  directors  of  one 
of  the  consolidated  districts  as  a  board  to  take  charge  of  said  election,  and 
a  director  shall  in  that  case  be  elected  for  each  said  division  of  said  con- 
solidated district,  and  in  that  case  no  appointment  of  directors  shall  be 
made  by  said  board  of  county  commissioners.     ['03,  p.  150,  part  of  §  56.] 

Hist.      '03,    p.    150,    part   of    §  56,    reenacted    R.    C. 
§  2438. 

§  24386*.  Effect  of  negative  vote.  If,  however,  upon  such  canvass 
by  said  board  of  county  commissioners,  it  appears  that  a  majority  of 
the  votes  cast  in  any  district  thus  proposed  to  be  consolidated  is  "Con- 
solidation— no,"  then  a  record  of  that  fact  shall  be  entered  in  the  same 
minutes  of  said  board  of  county  commissioners,  and  all  the  proceedings 
had  under  this  section  shall  be  void.     ['03,  p.  150,  part  of  §  56.] 

Hist.      '03,    p.    150,    part  of    §  56,    reenacted   R.    C. 

§  2438. 

§  2438n.  Joint  interstate  districts.  One  or  more  irrigation  districts 
organized  under  the  laws  of  this  state  may  unite  with  one  or  more  adja- 
cent irrigation  districts  organized  under  the  laws  of  any  adjoining  state 
in  the  purchase  or  construction  of  an  irrigation  system  or  works  for  the 
irrigation  of  the  land  within  said  respective  irrigation  districts;  and  in 
such  case  said  irrigation  districts  are  hereby  jointly  granted  the  same 
power  of  condemnation  as  is  now  possessed  by  one  district  alone;  and  in 
such  case  the  cost  of  purchase,  acquisition  or  construction  of  such  irriga- 
tion system  shall  be  apportioned  to  each  district  in  proportion  to  the  acre- 
age in  each  district  for  which  water  shall  be  provided  and  that  such  joint 
works  shall  be  owned  jointly  in  proportion  to  such  respective  acreage ;  that 
a  joint  commission  not  exceeding  seven  in  number  shall  be  chosen  by  the 
board  of  directors  of  the  respective  irrigation  districts,  the  members  of 
which  shall  be  apportioned  to  each  district  as  nearly  as  practicable  in 
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accordance  with  the  acreage  for  which  water  shall  be  provided  in  each 
respective  district;  that  said  commission  shall  control  and  manage  such 
joint  works  subject  to  the  board  of  directors  of  the  respective  districts 
and  each  member  of  such  commission  shall  hold  office  at  the  will  of  the 
board  of  directors  of  the  district  appointing  him.     ['17,  c.  31,  §  1,  p.  73.] 

Hist.     '17,  c.  31,   §  1,  p.  73. 

§  2438o.  Right  to  drain  lands.  The  authority  extended  to  joint  in- 
terstate districts  under  the  preceding  section  shall  be  construed  to  include 
the  right  to  drain  its  lands  under  section  2386n. 

Hist.     Compiled  from  '17,  c.   31,   §  2,   p.   74. 

ARTICLE  13. 
MISCELLANEOUS  PROVISIONS. 

§  2440.  Navigation  and  mining  industries  not  impaired.  Navigation 
shall  never  in  any  wise  be  impaired  by  the  operation  of  this  title,  nor  shall 
any  vested  interest  in  or  to  any  mining  water  rights  or  ditches,  or  in  or 
to  any  water  or  water  rights  or  reservoirs  or  dams  now  used  by  the  owners 
or  possessors  thereof  in  connection  with  any  mining  industry,  or  by  per- 
sons purchasing  or  renting  the  use  thereof,  or  in  or  to  any  other  property 
now  used  directly  or  indirectly  in  carrying  on  or  promoting  the  mining 
industry,  ever  be  affected  by  or  taken  under  its  provisions,  save  and  except 
that  rights  of  way  may  be  acquired  over  the  same.     ['03,  p.  150,  §  42.] 

Hist.     '03,  p.   150,  §  42,  reenacted  R.  C.  §  2440. 
Cited:       (In    brief    of    counsel)     Knowles    v.    New 
Sweden   Irr.   Dist.    (1909)    16   I.   217. 

§  2441.  Publication  of  notices.  Wherever  in  this  title  any  notice  is 
required  to  be  given  by  publication,  it  shall  be  satisfied  by  publishing  the 
same  in  a  weekly  newspaper  the  same  number  of  times  consecutively  as 
the  number  of  weeks  mentioned  in  the  requirement.  A  10  days'  notice 
shall  be  satisfied  by  two  such  publications,  a  20  days'  notice  by  three,  and 
a  30  days'  notice  by  five  such  publications.     ['07,  p.  484,  §  1,  subd.  60a.] 

Hist.     '03,  p.  150,  §  60a,  enacted  by  '07,  p.  484. 
§  1,    reenacted   R.   C.    §  2441. 

§  2442.      Other  laws  unaffected.      None  of  the  provisions  of  this  title 

shall  be  construed  as  repealing  or  in  anywise  modifying  the  provisions  of 
any  other  act  relating  to  the  subject  of  irrigation  or  water  distribution. 
Nothing  herein  contained  shall  be  deemed  to  authorize  any  persrm  or  p 
sons  to  divertthe  waters  of  any  river,  creek,  stream,  canal  or  ditch  from 
its  channel,  to  the  detriment  of  any  person  or  persons  having  any  interest 
in  such  river,  creek,  stream,  canal  or  ditch,  or  the  water  therein,  unl< 
previous  compensation  be  ascertained  and  paid  therefor,  under  the  la 
of  this  state  authorizing  the  taking  of  private  property  for  public  ua 
[R.  C.  §  2442.] 

Hist.     '03,  p.   150,   §  43  ;  am.   R.  C.  §  2442. 
Cited:       (In    brief    of    counsel)     Knowles    v.    New 
Sweden   Irr.    Dist.    (1909)    16   I.    217. 

S  2443.  Existing  districts  to  be  governed  by  this  title.  All  irriga- 
tion districts  heretofore  organized  under  any  of  the  laws  of  this  state  shall 
hereafter  be  governed  in  all  respects  by  the  provisions  of  tins  title.  1  <>.,. 
p.  150,  §  60.] 

Hist.      '03,  p.    150,    g  GO,   reenacted   R.  C.   §  2443. 

CHAPTER  L65. 
PURCHASE  OF  STATE  LANDS  BY  IRRIGATION  DISTRICTS. 
165-1      Power  to  purchase.     Any  irrigation  district  nized  or 

hereafter 'organized  under  the  laws  of  the  state  of  Idaho  is  hei  ithor- 

ized  and  empowered  to  purchase  state  lands  within  the  boundane  ich 
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irrigation  district  from  the  state  at  the  state  sale  of  said  lands  and  may 
sell  and  dispose  of  the  lands  so  purchased  at  a  price  and  upon  terms  to 
be  determined  by  the  board  of  directors  of  such  district,  and  such  sale 
shall  be  made  at  public  auction  at  the  office  of  the  district  upon  the  same 
notice  as  is  required  by  law  for  sale  of  state  lands  by  the  state.  Any  irri- 
gation district,  as  a  purchaser  of  any  state  lands  within  the  boundaries  of 
such  district,  shall  be  entitled  to  the  same  rights  as  a  private  purchaser 
and  a  title  so  acquired  by  the  district  may  be  conveyed  by  deed  executed 
and  acknowledged  by  the  president  and  secretary  of  the  board  of  directors : 
Provided,  That  authority  to  so  convey  must  be  conferred  by  resolution  of 
the  board  entered  on  its  minutes :  Provided  further,  That  in  the  sale  by  the 
state  of  state  lands  within  an  irrigation  district  under  this  chapter  the  lands 
shall  be  offered  in  tracts  or  parcels  of  not  more  than  640  acres.  ['17,  c.  40, 
§  1,  P.  90.] 

Hist.      '17,    c.   40,   §  1,   p.   90. 

165:2.  Resolution  to  purchase:  Payment.  Whenever  a  board  of 
directors  of  any  irrigation  district  deems  it  for  the  best  interest  of  the 
district  to  purchase  any  state  lands  within  such  district  the  said  board 
shall  determine  what,  if  any,  state  land  it  desires  to  purchase  and  shall 
pass  a  resolution  to  that  effect,  which  resolution  shall  describe  the  lands 
the  district  desires  to  purchase  and  the  amount  of  money  required  to  be 
available  for  the  purchase  of  the  same,  and  the  said  board  of  directors  is 
hereby  authorized  to  issue  bonds  the  proceeds  of  which  are  to  be  used 
in  the  purchase  of  said  lands  whenever  authorized  to  do  so  by  a  two-thirds 
vote  of  the  qualified  electors  voting  at  an  election  held  for  such  purpose: 
Provided,  however,  That  in  case  an  appropriation  is  made  by  the  state 
to  any  district  the  proceeds  of  which  appropriation  are  to  be  used  by  such 
district  in  the  purchasing  of  state  lands  within  said  district  the  submitting 
of  said  question  to  the  qualified  electors  is  not  necessary  and  the  board  of 
directors  of  such  district  shall  have  authority  to  apply  the  appropriation 
so  made  to  the  purchase  of  such  state  lands.     ['17,  c.  40,  §  2,  p.  90.] 

Hist.     '17,  c.   40,   §  2,  p.  90. 

165:3.  Appraisement:  Sale.  Before  any  lands  shall  be  offered  for 
sale  within  an  irrigation  district  the  state  board  of  land  commissioners 
shall  cause  said  lands  to  be  appraised,  showing  the  value  of  the  lands  ex- 
clusive of  all  benefits  accruing  to  such  lands  by  reason  of  the  water  rights 
and  irrigation  works  acquired  by  the  irrigation  district,  which  appraise- 
ment shall  not  be  less  than  $10  per  acre,  and  said  lands  shall  be  offered  for 
sale  and  sold  for  not  less  than  $10  per  acre,  and  when  lands  are  sold  to 
other  purchasers  than  the  irrigation  district  the  purchasers  shall  pay  to 
the  irrigation  district  within  which  said  lands  are  situated,  in  cash,  on 
the  day  of  sale,  all  assessments  levied  and  assessed,  together  with  the 
penalties,  as  provided  by  law,  to  the  same  extent  as  though  said  lands  had 
been  held  in  private  ownership  at  the  time  the  assessments  were  made  and 
said  lands  had  been  subject  to  such  levies,  taking  a  receipt  in  full  therefor 
from  the  district,  and  shall  deposit  such  receipt  with  the  state  board  of 
land  commissioners  before  he  shall  be  entitled  to  a  certificate  of  purchase 
or  patent  of  said  land.     ['17,  c.  40,  §  3,  p.  91.] 

Hist.      '17,   c.   40,    §  3,   p.   91. 

165:4.  Same:  Appraisal  of  improvements.  In  case  an  irrigation 
district  shall  become  the  purchaser  of  any  state  lands,  as  in  this  chapter 
provided,  which  lands  or  any  portion  thereof  are  held  by  a  lessee,  the  dis- 
trict shall  take  the  title  to  said  lands  subject  to  said  lease,  and  the  district 
shall  not  pay  for  the  surface  improvements  made  by  such  lessee,  but  when- 
ever the  district  shall  sell  and  dispose  of  said  lands  the  said  improvements 
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shall  be  appraised  and  paid  for  in  the  same  manner  as  provided  by  law 
and  the  rules  and  regulations  governing  the  state  board  of  land  commis- 
sioners were  the  said  state  board  of  land  commissioners  acting  instead  of 
the  board  of  directors  of  said  district.     ['17,  c.  40,  §  4,  p.  91." 

Hist.     '17,   c.   40,   §  4,  p.   91. 

165:5.  Contracts  pledged  for  construction  work.  That  the  board  of 
directors  of  any  irrigation  district,  after  a  sale  and  disposal  of  any  lands 
purchased  under  this  chapter,  having  contracts  or  evidence  of  lien  on  the 
lands  so  sold  for  the  purchase  price  or  any  part  thereof  may  use  such 
contracts  or  evidence  of  lien  and  pledge  the  same  to  the  United  States  or 
any  contractor  for  the  construction  of  any  works  necessary  for  the  opera- 
tion of  the  irrigation  works  of  such  district.     ['17,  c.  40,  §  5,  p.  92.] 

Hist.      '17,   c.   40,   §  5,   p.   92. 

165:6.  Elections.  All  elections  held  under  the  provisions  of  this 
chapter  shall  be  in  accordance  with  the  laws  governing  elections  authorizing 
the  issuing  of  bonds  by  an  irrigation  district.     ['17,  c.  40,  §  6,  p.  92.] 

Hist.     '17,  c.   40,    §  6,  p.  92. 

165:7.  Application  of  general  laws.  All  provisions  of  the  law  with 
reference  to  the  sale  and  disposal  of  state  lands  under  the  general  laws  of 
the  state  not  in  conflict  herewith  shall  apply  to  the  sale  of  state  lands  under 
the  provisions  of  this  chapter.     ['17,  c.  40,  §  7,  p.  92.] 

Hist.     '17,   c.  40,  §  7,  p.  92. 

Cross  ref.     Appraisement,    lease   and   sale  of  state 
lands:      c.    121,   §  1569   et  seq. 

CHAPTER  166. 

COOPERATION  WITH  STATE  UNDER  CAREY  ACT. 

166:1.  Irrigation  districts  may  submit  reclamation  proposals  under 
Carey  act.  In  case  there  are  within  the  boundaries  of  an  irrigation  dis- 
trict organized  under  the  laws  of  this  state  lands  which  are  in  a  condition 
to  be  selected  under  the  Carey  act  laws  of  the  United  States  of  America, 
the  board  of  directors  of  an  irrigation  district  may,  and  it  is  hereby  au- 
thorized and  empowered  to,  file  with  the  state  board  of  land  commissioners 
a  request  for  the  selection,  on  behalf  of  the  state,  by  the  state  board  of  land 
commissioners,  of  the  lands  to  be  reclaimed,  designating  said  lands  by 
legal  subdivisions. 

This  request  shall  be  accompanied  by  a  proposal  to  construct  the  ditch, 
canal  or  other  irrigation  works  necessary  for  the  complete  reclamation  of 
the  lands  asked  to  be  selected  and  the  lands  within  the  district.  The  pro- 
posal shall  be  prepared  in  accordance  with  the  rules  of  the  state  board  of 
land  commissioners  and  with  the  regulations  of  the  department  of  the 
interior,  and  shall  be  accompanied  by  a  certificate  of  the  state  engineer 
that  application  for  permit  to  appropriate  water  has  been  filed  in  his  office, 
together  with  the  state  engineer's  report  thereon.  It  shall  state  the  sour 
of  the  water  supply,  the  location  and  dimensions  of  the  proposed  works 
and  the  estimated  cost  thereof.  ['11,  c.  71,  §  1,  part  of  subd.  2386,  p.  195, 
and  11,  c.  154,  §  5,  part  of  subd.  2386,  p.  467.] 

Hist.      Am.    to    §  2386,    as    enacted    by    '11,    c.    71,  Cross     ref.       Acceptance    of     I 

|  1,   p.    196,    and    '11,    c.    154,    §5,    p.    466,    both   en-        g  L613.      Analogous    provision:      |  1616. 
actments  being  identical  ;  reenacted   '15,  c.    148.    S  J. 
p.    308. 

166:2.      Certified  check  to  accompany  proposal.      A   certified   check 

for  a  sum  not  less  than  $50,  nor  more  than  $250,  as  the  state  board  of  land 
commissioners  may  determine,  shall  accompany  each  requested  proposal 
by  an  irrigation  district,  the  same  to  be  held  as  a  guaranty  of  thi  u- 
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tion  of  the  contract  with  the  state  in  accordance  with  its  terms  by  the 
irrigation  district  submitting  such  proposal,  in  case  of  the  approval  of 
the  same  and  the  selection  of  the  lands  by  the  state  board  of  land  com- 
missioners, which  check  shall  be  forfeited  to  the  state  in  case  of  failure  of 
said  irrigation  district  to  enter  into  a  contract  with  the  state  in  accordance 
with  the  terms  of  the  request.  ['11,  c.  71,  §  2,  subd.  2386a,  p.  196,  and 
'11,  c.  154,  §  6,  subd.  2386a,  p.  468.] 

Hist.      R.    C.    §  2386a,    enacted   by    '11,    c.    71,    §2,  Cioss    ref.      Analogous    provision:      §1616. 

p.   196,  and  '11,  c.   154,   §6,  p. *468,  both  enactments 
being   identical. 

166:3.  Contract  for  construction.  Upon  the  withdrawal  of  the  land 
by  the  department  of  the  interior  it  shall  be  the  duty  of  the  state  board 
of  land  commissioners  to  enter  into  a  contract  for  the  construction  of 
irrigation  works  with  the  district  submitting  the  proposition,  which  con- 
tract shall  contain  complete  specifications  of  the  location,  dimensions,  char- 
acter and  estimated  cost  of  the  proposed  canal,  ditch  or  other  irrigation 
works.  Said  contract  shall  state  the  price  and  terms  upon  which  the  state 
will  dispose  of  the  lands  to  the  settlers,  but  shall  not  state  the  cost  of  the 
water  rights  to  the  settlers ;  it  shall  further  state  that  the  board  of  direc- 
tors of  the  district  shall  determine  the  benefits,  and  the  cost  of  the  proposed 
works  shall  be  apportioned  to  the  said  lands  by  the  said  board  of  directors, 
as  provided  by  section  2399,  and  that  the  procedure  with  reference  to  the 
assessing  and  the  levying  of  assessments  on  said  lands  and  the  sale  for 
delinquent  assessments  so  levied  and  assessed  and  the  method  of  issuing 
tax  deeds  by  the  district  shall  conform  in  all  particulars  to  that  provided 
in  the  irrigation  district  laws  for  other  lands  within  said  district.  The 
aforesaid  contract  shall  not  be  entered  into  on  the  part  of  the  state  board 
of  land  commissioners  until  the  withdrawal  of  such  lands  by  the  depart- 
ment of  the  interior,  and  the  irrigation  district  shall  not  at  any  time  be 
required  to  file  a  bond.  ['11,  c.  71,  §  2,  subd.  2386b,  p.  196,  and  '11,  c.  154, 
§  6,  subd.  2386b,  p.  468.] 

Hist.      R.    C.    §  2386b,    enacted   by    '11,    c.    71,    §2,  Cross  ref.     Analogous  provision:      §1621. 

p.   196,  and  '11,   c.   154,   §  6,  p.   468,  both  enactments 
being   idenlical. 

166:4.  Application  to  enter  land.  Any  citizen  of  the  United  States, 
or  any  person  having  declared  his  intention  to  become  a  citizen  of  the 
United  States,  (excepting  married  women)  over  the  age  of  21  years,  may 
make  application  under  oath  to  the  state  board  of  land  commissioners  to 
enter  any  of  said  land  in  an  amount  not  to  exceed  160  acres  for  any  one 
person;  and  such  application  shall  set  forth  that  the  person  desiring  to 
make  such  entry  does  so  for  the  purpose  of  actual  reclamation,  cultivation 
and  settlement  in  accordance  with  the  act  of  congress  and  the  laws  of  this 
state  relating  thereto,  and  that  the  applicant  has  never  received  the  benefit 
of  the  provisions  of  any  Carey  act  law  to  an  amount  greater  than  160  acres, 
including  the  number  of  acres  specified  in  the  application  under  considera- 
tion. Such  application  must  be  accompanied  by  a  certified  copy  of  a  con- 
tract for  the  water  rights,  made  and  entered  into  by  the  person  making 
the  application  with  the  district,  which  has  been  authorized  by  the  state 
board  of  land  commissioners  to  furnish  water  for  the  reclamation  of  said 
lands ;  and  if  said  applicant  has  at  any  previous  time  entered  lands  under 
the  provisions  of  any  Carey  act  law,  he  shall  so  state  in  the  application, 
together  with  description,  date  of  entry  and  location  of  said  land.  The 
state  board  of  land  commissioners  shall  thereupon  file  in  its  office  the  ap- 
plication and  papers  relating  thereto,  and,  if  allowed,  issue  a  certificate 
of  location  to  the  applicant. 

All  applications  for  entry  shall  be  accompanied  by  a  payment  of  25 
cents  per  acre,  which  shall  be  paid  as  a  partial  payment  on  the  land  if 
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the  application  is  allowed;  and  all  certificates  when  issued  shall  be  re- 
corded in  a  book  to  be  kept  for  that  purpose.  If  the  application  is  not 
allowed,  the  25  cents  per  acre  accompanying  it  shall  be  refunded  to  the 
applicant.  The  state  board  of  land  commissioners  shall  dispose  of  all 
lands  accepted  by  the  state  under  the  provisions  of  this  chapter  at  a  uni- 
form price  of  50  cents  per  acre,  half  to  be  paid  at  the  time  of  entry  and 
the  remainder  at  the  time  of  making  final  proof  by  the  settler. 

Hist.      R.    C.    §  2386c,    enacted    by    '11,    c.    71,    §  2,  Cross    ref.     Analogous   provision,    §    1626 

p.  196,  and  '11,  c.  154,  §  6,  p.  469,  both  enactments 
being  practically  identical  ;  word  "party"  changed 
to    "person." 

166:5.  Proof  of  reclamation  and  settlement:  Patent.  Within  one 
year  after  the  district  authorized  to  construct  irrigation  works  under  the 
provisions  of  this  title  shall  have  notified  the  settlers  under  such  works 
that  it  is  prepared  to  furnish  water  under  the  terms  of  the  contract  with 
the  state,  said  settlers  shall  cultivate  and  reclaim  not  less  than  one- 
sixteenth  part  of  the  land  filed  upon,  and  within  two  years  after  said  no- 
tice, the  settler  shall  have  irrigated  and  cultivated  not  less  than  one-eighth 
of  the  land  filed  upon,  and  within  three  years  after  the  date  of  said  notice 
the  settler  shall  appear  before  the  register  of  the  state  board  of  land 
commissioners,  a  judge  or  clerk  of  any  court  of  record  within  the  state, 
or  a  commissioner  appointed  by  the  state  board  of  land  commissioners 
within  the  state,  and  make  final  proof  of  the  reclamation,  settlement  and 
occupation,  which  proof  shall  embrace  evidence  that  he  has  paid  all  of 
the  assessments  levied  and  assessed  against  said  land  by  the  district,  or 
he  shall  present  a  tax  deed  issued  by  the  treasurer  of  said  district  and  also 
prove  that  all  assessments  levied  and  assessed  by  the  district  against  said 
land  have  been  paid;  that  he  has  been  an  actual  settler  thereon  and  has 
cultivated  and  irrigated  not  less  than  one-eighth  part  of  said  tract;  and 
such  further  proof,  if  any,  as  may  be  required  by  the  regulations  of  the 
department  of  the  interior  and  the  state  board  of  land  commissioners. 

The  officer  taking  this  proof  shall  be  entitled  to  receive  a  fee  of  $2, 
which  fee  shall  be  paid  by  the  settler  and  shall  be  in  addition  to  the 
price  paid  to  the  state  for  the  land :  Provided,  That  when  the  register  of 
said  board  takes  final  proof,  all  fees  received  by  him  shall  be  turned  into 
the  state  treasury.  The  commissioners  appointed  by  the  state  board  of 
land  commissioners  are  hereby  authorized  to  administer  oaths. 

All  proofs  so  received  shall  be  submitted  by  the  register  to  the  si. 
board  of  land  commissioners  and  shall  be  accompanied  by  the  final  pay- 
ment for  the  said  land,  and  upon  approval  of  the  same  by  said  board,  the 
settler  shall  be  entitled  to  his  patent.  If  the  land  shall  not  be  embraced  in 
any  patent  theretofore  issued  to  the  state  by  the  United  States,  the 
proof  shall  be  forwarded  to  the  Secretary  of  the  Interior  with  the  requ< 
that  a  patent  to  said  lands  be  issued  to  the  state. 

When  the  works  designed  for  the  irrigation  of  lands  under  the  provi- 
sions of  this  chapter  shall  be  so  far  completed  as  to  actually  furnish  an 
ample  supply  of  water  in  a  substantial  ditch  or  canal  to  reclaim  any  par- 
ticular tract  or  tracts  of  such  lands,  the  state  of  Idaho  shall,  through  the 
state  board  of  land  commissioners,  make  proof  of  such  fact,  and  shall 
apply  for  a  patent  to  such  lands  in  the  manner  provided  in  the  regulatio 
of  the  department  of  the  interior.  ['11,  c.  71,  §  2,  subd.  2386d,  p.  L97,  and 
'11.,  c.  154,  §  6,  subd.  2386d,  p.  469.] 

Hist.      R.   C.    §    2386d,    enacted   by    '11,    c.    71,    §    2,  Cross    r.f.      AnaloffOM    |.n.vi*i..n  :    |    LI 

p.  197,  and  '11,  c.  154,  §  6,  p.  469,  both  enactments 
being    identical. 

166:6.      Issuance  of  patent.      Upon   the   issuance   of  a   patent    to  any 

lands  by  the  United  States  to  the  state,  notice  shall  be  forwarded  to  the 
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settler  upon  such  land.  It  shall  be  the  duty  of  the  state  board  of  land 
commissioners,  under  the  signature  of  the  president,  attested  by  its  reg- 
ister, to  issue  a  patent  to  said  lands  from  the  state  to  the  settler.  ['11,  c. 
71,  §  2,  part  of  subd.  2386e,  p.  198  and  '11,  c.  154,  §  6,  part  of  subd.  2386e, 
p.  470.] 

Hist.     R.   C.    §    2386e,    enacted  by   '11,  c.    71,    §    2,  Cross    ref.     Analogous   provision:      §    1629. 

p.   198,   and  '11,  c.   154,  §   6,  p.  470,  both  enactments 
being   identical. 

166:7.  Appurtenancy  of  water  rights.  The  water  rights  to  all  lands 
acquired  under  the  provisions  of  this  chapter  shall  attach  to  and  become 
appurtenant  to  the  land  as  soon  as  title  passes  from  the  United  States  to 
the  state.  ['11,  c.  71,  §  2,  part  of  subd.  2386e,  p.  198  and  '11,  c.  154,  §  6, 
part  of  subd.  2386e,  p.  471.] 

Hist.     R.   C.    §    2386e,   enacted   by   '11,   c.    71,    §    2,  Cross  ref.     Analogous  provision :     §    1629a. 

p.   198,  and  '11,  c.   154,   §  6,  p.  470,  both  enactmests 
being    identical. 

166:8.  Lien  of  cost  of  works  and  assessments.  The  apportionment 
of  the  cost  of  the  irrigation  works  made  by  the  board  of  directors  of  the 
irrigation  district  under  section  2399,  and  all  assessments  and  taxes  levied 
and  assessed  against  said  land  by  the  district  shall  be  a  first  and  prior 
lien  on  said  water  right  and  land,  said  lien  to  be  in  all  respects  prior  to 
any  and  all  other  liens  created  or  attempted  to  be  created  by  the  owner 
and  holder  of  said  land,  and  said  land  shall  be  sold  as  other  lands  in  the 
district  are  sold  for  like  assessments,  and  a  sale  of  the  lands  shall  work 
an  assignment  of  the  contract  to  the  purchaser.  ['11,  c.  71,  §  2,  part  of 
subd.  2386e,  p.  198  and  Ml,  c.  154,  §  6,  part  of  subd.  2386e,  p.  471.] 

Hist.  R.  C.  §  2386e,  enacted  by  '11,  c.  71,  §  2, 
p.  198,  and  '11,  c.  154,  §  6,  p.  470,  both  enactments 
being  identical. 

166:9.  Effect  of  tax  deed.  A  tax  deed  from  the  treasurer  of  the 
district  shall  be  conclusive  proof  to  the  state  board  of  land  commissioners 
that  the  assessments  have  been  regularly  and  legally  made  on  said  land, 
and  no  irregularity  with  reference  to  any  assessment  can  be  raised  after 
a  deed  has  been  issued  by  the  district,  except  an  error  in  the  description 
of  the  land  in  said  deed.  [Ml,  c.  71,  §  2,  part  of  subd.  2386e,  p.  199  and  Ml, 
c.  154,  §  6,  part  of  subd.  2386e,  p.  471.] 

Hist.  R.  C.  §  2386e,  enacted  by  '11,  c.  71,  §  2, 
P.  199,  and  '11,  c.  154,  §  6,  p.  471,  both  enactments 
being  identical. 

166:10.  Reentry  and  sale.  In  case  the  district  is  a  purchaser  at  the 
sale  for  delinquent  assessments  levied  and  assessed  against  such  lands, 
said  district  may,  and  it  is  hereby  authorized  and  empowered  to,  after 
the  expiration  of  the  one  year's  redemption  period,  enter  into  a  contract 
with  any  party  to  furnish  water  to  said  lands,  and  the  person  so  entering 
into  a  contract  with  said  district  may  make  application  for  the  patent  to 
the  lands  described  in  said  contract  upon  his  making  proof,  as  hereinbe- 
fore required,  and  said  contract,  together  with  the  certificate  from  the 
irrigation  district  that  all  taxes  and  assessments  levied  and  assessed 
against  said  lands  have  been  paid,  together  with  a  statement  showing  the 
facts  whereby  said  district  is  authorized  to  enter  into  the  second  contract, 
certified  by  the  secretary  of  the  district,  with  the  seal  of  said  district 
attached  shall  be  sufficient  evidence  to  the  state  board  of  land  commission- 
ers on  which  to  issue  to  said  applicant  a  patent  to  said  land.  [Ml,  c.  71, 
§  2,  part  of  subd.  2386e,  p.  199,  and  Ml,  c.  154,  §  6,  part  of  subd.  2386e, 
p.  471.] 

Hist.  R.  C.  §  2386e,  enacted  by  '11,  c.  71,  §  2, 
p.  199,  and  '11,  c.  154,  §  6,  p.  471,  both  enactments 
being    identical. 
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166:11.  Application  of  Carey  act  law.  The  state  laws  with  refer- 
ence to  the  Carey  act  lands  and  requests  for  selection,  etc.,  and  the  pro- 
cedure with  reference  to  the  same  shall  apply  to  the  applications  cf  an  ir- 
rigation district  where  the  same  are  not  particularly  provided  for  in 
this  chapter,  where  said  state  laws  are  in  accord  with  the  provisions 
hereof.  ['11,  c.  71,  §  2,  subd.  2386f,  p.  199,  and  '11,  c.  154,  S  6  subd 
2386f,  p.  471.]  ' 

Hist.     R.   C.    §    2386f,    enacted  by   '11,   c.    71,    §    2,  Cross  ref.     Carey  act  lands:     S  1613  et  se« 

p.   199,  and  '11,  c.  154,  §   6,  p.  471,  both  enactments  *  et  seq" 

being    identical. 

166:12.  Application  of  chapter.  The  provisions  of  this  chapter  shall 
apply  only  to  irrigation  districts.  ['11,  c.  71,  §  2,  subd.  2386g,  o.  199  and 
'11,  c.  154,  §  6,  subd.  2386g,  p.  472.] 

Hist.  R.  C.  §  2386g,  enacted  by  '11,  c.  71,  §  2, 
p.  199,  and  '11,  c.  154,  §  6,  p.  472,  both  enactments 
being  identical. 

CHAPTER  167. 
COOPERATION  WITH  FEDERAL  GOVERNMENT. 

ARTICLE    1. 
PUBLIC    LANDS   IN    IRRIGATION    DISTRICTS. 

167:1.      Cooperation  with  government  under  act  of  Aug.   11,   1916. 

The  board  of  directors  of  any  irrigation  district  organized  under  the  laws 
of  this  state  may  make  such  investigations  and  based  thereon,  such  repre- 
sentations and  assurances  to  the  secretary  of  the  interior  as  may  be 
requisite  under  the  act  of  congress  of  August  11,  '16,  entitled,  "An  Act  to 
Promote  Reclamation  of  Arid  Lands,"  39  U.  S.  St.  L.,  c.  319,  p.  506.  ['17, 
c.  83,  §4,  p.  298.] 

Hist.     '17,   c.   83,    §    4,   p.   298. 

167:2.      Procedure  for  inclusion  of  public  land  in  irrigation  district. 

The  secretary  of  the  interior,  or  his  duly  authorized  representative,  may 
on  behalf  of  the  United  States,  sign  a  petition  for  the  annexation  of  ad- 
jacent unentered  public  lands  of  the  United  States  to  the  district,  or  to 
annex  such  lands  to  or  exclude  such  unentered  public  lands  from  any  irri- 
gation district,  the  secretary  of  the  interior,  or  his  duly  authorized  repre- 
sentative shall  be  deemed  to  be  the  owner  thereof  for  the  purposes  of 
signing  any  petition  with  like  effect  as  the  owner  of  private  lands.  ['17, 
c.  83,  §  5,  p.  298.] 

Hist.     '17,   c.   83,    §    5,    p.   298. 

ARTICLE    2. 
CONTRACTS    UNDER    FEDERAL    RECLAMATION    LAWS. 

Recognized  legislation:  The  statutory  power  of  an  irrigation  district  and  the  secretary  '»>' 
the  interior  on  behalf  of  the  United  States  to  enter  into  reclamation  contract!  hai  been  upheld. 
Pioneer  Irr.  Dist.  v.  Stone  (1913)  23  I.  344,  130  P.  382;  Hillcrest  Irr.  Dist.  v.  BrOM  (1918)  24 
I.  376,  133  P.  663;  Nampa  etc.  Dist.  v.  Petrie  (1915)  28  I.  227,  L68  P.  425.  See  also  Burley  r. 
U.  S.  (1910)  179  F.  1,  102  C  C  A.  429,  33  L.  R.  A.  (N.  S.)  807;  Haker  v.  Swlgarl  (I)  C.  1912) 
196  F.  569,  reversed  (1912)  199  F.  865,  118  C.  C  A.  313,  and  Swigart  v.  Baker  (1918)  229  U.  S. 
187,  33  S.  C.  R.  645,  57  L.  ed.  1143. 

Drainage:  This  contractual  power  extends  to  drainage  as  well  as  irrigation.  Pioneer  Irr.  Dist. 
v.  Stone  (1913)  23  I.  344,  130  P.  382,  Nampa  etc.  Irr.  Dist.  v.  Petrie  (1916)   28  L  227.   168    I' 

167:3.      Contracts  with  federal   government  under  reclamation   act. 

The  board  of  directors  of  an  irrigation  district  organized  under  the  laws 
of  the  state  of  Idaho  may  enter  into  any  obligation  or  contract  with  the 
United  States  for  the  construction,  operation  and  maintenance  oi  the 
necessary  works  for  the  delivery  and  distribution  of  water  therefrom  un- 
der the  provisions  of  the  federal  reclamation  act  and  all  acta  amendatory 
thereof  or  supplementary  thereto  and  the  rules  and  regulations  established 
-thereunder;  or  the  board  may  contract  with  the  United  States  for  a  water 
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supply  under  any  act  of  congress  providing  for  or  permitting  such  con- 
tract. 

Hist.     Enacted  '15,  c.   143,   §  4,  p.  308,  as  part  of        1093,    32    St.   L.    388  ;  Warren   act,   Feb.    21,    1911.   c. 
R.   C.    §    2386;   wording   slightly  changed.  141,   36   St.  L.   237;  reclamation  extension   act,   Aug. 

Reclamation   act:     Original  act,  June   17,    1902,   c.        13>    1914'   c-   247'    38   St-   L-   686- 

167:4.  General  powers  of  board  contracting  with  government.  The 
said  board  shall  have  full  power  to  do  any  and  all  things  required  by  the 
federal  statutes  now  or  hereafter  enacted  in  connection  with  such  con- 
tracts, and  all  things  required  by  the  rules  and  regulations  now  or  that 
may  hereafter  be  established  by  any  department  of  the  federal  govern- 
ment in  regard  thereto;  and  in  the  purchase  of  any  property  or  property 
rights,  or  in  acquiring  or  contracting  for  the  water  supply  of  the  district, 
the  bonds  of  the  district  may  be  used  by  the  board  at  not  less  than  90  per 
cent  of  their  par  value,  in  payment. 

Hist.  Enacted  '15,  c.  143,  §  4,  p.  308,  as  part  of 
R.  C.  §  2386  ;  phrase  "with  such  contract"  substi- 
tuted for   "therewith." 

167:5.  Federal  government  contracts  not  subject  to  safeguards  re- 
quired in  private  contracts.  As  to  any  work  or  supplies  covered  by  or 
to  be  covered  by  contract  between  the  district  and  the  United  States  the 
provisions  of  section  2416  shall  not  apply.  ['15,  c.  143,  proviso  of  §  10, 
p.  315.] 

Hist.     '15,    c.    143,    §    10,    p.    315    amending   R.    C.        arate   section.      The  title  of  '15,   c.    143,    is  defective 
§   2416  by  adding  a  proviso  here  embodied  in  a  sep-        in  not  specifying  §  2416  as  amended. 

167:6.      Various  contractual  options:    Ratification   by  electors.      In 

case  the  district  has  its  works  partially  completed  and  bonds  authorized 
and  outstanding,  the  proceeds  of  which  has  been  used  for  the  construction 
of  said  works,  the  said  district  may  enter  into  a  contract  with  the  United 
States  for  the  completion  of  the  works  of  the  district,  and  shall  have  power 
to  transfer  title  to  the  works  already  completed,  or  any  portion  thereof, 
to  the  government,  and  shall  have  power  to  redeem  its  outstanding  bonds 
on  any  such  terms  as  may  be  agreed  upon,  with  funds  advanced  by  the 
United  States,  and  contract  with  the  United  States  to  repay  any  such 
funds,  as  well  as  additional  cost  of  construction  for  the  completion  of  the 
works,  on  such  terms  as  may  be  agreed  upon  by  contract  between  the 
district  and  the  United  States:  Provided,  That  no  contract  with  the 
United  States  embodying  any  of  the  provisions  herein  contained  shall  be 
binding  unless  ratified  by  two-thirds  of  the  voters  voting  at  an  election 
to  be  held  for  that  purpose  in  the  manner  provided  for  the  ratification 
of  a  bond  issue :  Except,  that  the  board  of  directors  of  an  irrigation  dis- 
trict, on  behalf  of  the  district,  may  make  a  temporary  contract  with  the 
United  States  for  a  period  of  not  to  exceed  one  year  for  the  purpose  of 
securing  a  water  supply  for  the  district  out  of  the  reservoirs  or  other 
irrigation  works  of  the  United  States  during  said  period,  or  a  portion 
thereof,  or  providing  for  the  distribution  and  delivery  thereof  and  may 
provide  for  the  payment  therefor  and  pay  for  the  same  by  means  of  a 
toll  charge  or  by  means  of  an  assessment  as  a  part  of  the  annual  operation 
and  maintenance  cost  of  the  district.  ['15,  c.  143,  §  1,  part  of  subd.  2398, 
p.  305.] 

Hist.     '03,    p.    150,    §    15,    enacted   by    '07,    p*.    484,  Cited:     Pioneer    Irr.    Dist.    v.    Stone    (1913)    23    I. 

§    1;  as  §    15f,   reenacted   R.   C.   §   2398;   am.    '15,  c.        344,   130  P.   382. 
143,    §    1,   p.   304. 

167:7.  Substitution  of  district  liability  for  individual  liability  to  gov- 
ernment. Irrigation  districts  which  embrace  lands  for  which  works  have 
been  constructed  by  the  United  States  and  water  right  applications  or  con- 
tracts made  and  accepted  under  public  notice  issued  by  the  secretary  of 
the  interior,  may  provide  by  contract  with  the  United  States  for  the  re- 

1132 


COOPERATION    WITH    GOVERNMENT  167:11 

lease  of  mortgages  or  liens  given  or  reserved  to  the  United  States  upon 
district  lands  and  for  the  assumption  by  the  district  as  principal  or  guar- 
antor of  the  indebtedness  to  the  United  States  on  account  of  district  land 
and  in  that  event  shall  apportion  the  benefits  of  such  contract  and  relea 
to  the  lands  benefited  thereby  in  the  same  manner  provided  by  statute 
for  the  apportionment  of  the  benefits  of  a  bond  issue  or  other  contract : 
Provided,  such  contract  with  the  United  States  be  authorized  by  the  elec- 
tors of  the  district  in  like  manner  and  by  the  same  majority  as  required 
to  authorize  a  bond  issue  or  contract  with  the  United  States  for  con- 
struction of  works.     ['17,  c.  83,  §  2,  p.  297.] 

Hist.     '17,  c.  83,  §  2,  p.  297. 

167:8.  Election  to  determine  whether  district  shall  contract  with 
government.  At  any  election  under  the  provisions  of  section  2I>%,  when 
the  question  of  a  contract  between  the  district  and  the  United  States  is 
to  be  voted  upon,  the  notice  of  such  election  may  state  generally  the  terms 
of  such  contract  and  the  ballots  may  contain  the  words  "Contract — Yes" 
or  "Contract — No,"  or  other  words  equivalent  thereto,  instead  of  the 
words  "Bonds — Yes"  or  "Bonds — No,"  and  the  procedure  in  connection 
with  such  vote  upon  such  contract,  and  the  confirmation  thereof  by  the 
court  shall  otherwise  be  the  same  as  provided  in  connection  with  a  bond 
issue. 

Hist.     '03,   p.   150,   part  of   §    15,   reenacted   '07,  p.        der  the  provisions  of  section   2896*'    inserted, 
484,    §    1,   part  of  subd.   15,   reenacted  R.   C.    §    2396  ;        "that"    and    "such"    omitted, 
am.  '15,   c.  143,  proviso  in   §  5,   p.   310  ;  phrase  "un- 

167:9.  Optional  procedure  following  election.  After  authorization 
of  indebtedness  shall  have  been  made  by  the  voters,  evidenced  by  an  elec- 
tion as  provided  in  section  2396,  the  board  of  directors  may  enter  into  a 
contract  or  obligation  with  the  United  States  as  provided  in  this  chapter 
and  issue  or  not  issue  bonds,  depending"  on  whether  bonds  shall  be  depos- 
ited with  said  contract;  or  the  board  of  directors  may  issue  bonds  for  a 
portion  of  the  amount  of  indebtedness  authorized  by  said  bond  election 
and  enter  into  any  obligation  or  contract  with  the  United  Stat< 
aforesaid  to  the  extent  of  the  remainder  of  said  amount. 

Hist.     '03,   p.    150,    §    15a,    enacted  by   '07,   p.    484,  Cited:     Pioneer    Irr.    Dist.    v.    Stone    (1918)  I 

§    1,    reenacted   R.    C.    part  of    §    2397  ;   am.    '    15,    c.        344,    130    P.    382. 
143,    §    6,    last   part   of    subd.    2397,    p.    312;    phrase- 
ology slightly  changed. 

167:10.      Deposit  of  bonds  with  government.      In   case  COntracI    has 

been  or  may  hereafter  be  made  with  the  United  States  as  herein  pro- 
vided, in  lieu  of  the  sale  of  bonds  provided  in  section  2404,  bonds  of  tin- 
district  may  be  deposited  with  the  United  States  at  90  per  cent  of  their 
par  value,  to  the  amount  to  be  paid  by  the  district  to  the  United  Stal 
under  any  such  contract,  the  interest  on  said  bonds  to  be  provided  for 
by  assessment  and  levy  as  in  the  case  of  other  bonds  of  the  district,  and 
regularly  paid  to  the  United  States  to  be  applied  as  provided  in  such 
contracts. 

Hist.  Compiled  from  '15,  c.  143,  §  4,  p  308,  part 
of  R.  C.  §  2386,  and  '15,  c.  143,  §  7,  p.  313,  part  of 
R.   C,   §  2404. 

167-11.      Terms  of  bonds.      Irrigation  district   bonds  dep<  I    with 

the  United  States  pursuant  to  the  provisions  of  this  chapter  may  call  • 
the  payment  of  principal  without  interest  if  so  provided  m  the  contract 
with  the  United  States,  or  for  the  payment  of  such  interest  nol  excj 
6  per  cent  per  annum,  may  be  of  such  denomination  and  may  call  for  the 
repayment  of  the  principal  at  such  times  as  may  be  agreed  upon  between 
the  district  and  the  secretary  of  the  interior. 

Hist.  '17,  c.  83,  §  3,  p.  298;  "this  chapter"  for 
reference  to   §   2386. 
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167:12.  District  may  act  as  fiscal  agent  of  government.  The  board 
may  accept  on  behalf  of  the  district,  appointment  of  the  district  as  fiscal 
agent  of  the  United  States,  or  authorization  of  the  district  by  the  United 
States  to  make  collection  of  moneys  for  or  on  behalf  of  the  United  States 
in  connection  with  any  federal  reclamation  project,  whereupon  the  dis- 
trict shall  be  authorized  to  so  act  and  to  assume  the  duties  and  liabilities 
incident  to  such  action.  But  the  amounts  due  the  United  States  for  con- 
struction shall  be  carried  in  separate  accounts  from  the  other  assessments 
levied  by  the  said  district. 

Hist.      First   sentence   enacted    '15,    c.    143,    §  4,    p.        acted  as  proviso  in   '15,   c.   143,    §    1,   p.   304,   as  part 
309,    as   part   of    R.    C.    §  2386  ;    second   sentence    en-        of   R.   C.    §  2398.     Compiled. 

167:13.  Same:  Government's  remedies  preserved.  Such  agency  on 
the  part  of  the  district  shall  not  in  any  way  impair  the  lien  reserved  to 
the  United  States  on  any  tract  of  land  for  the  cost  of  such  construction, 
or  the  rights  of  the  United  States  to  any  action  so  reserved  by  the  United 
States  for  the  enforcement  of  such  lien,  and  as  such  agent  of  the  United 
States  the  district  shall  have  the  right  to  refuse  the  delivery  of  water  to 
any  person  who  has  not  made  the  payments  and  complied  with  the  condi- 
tions required  by  said  acts  of  congress  and  the  public  notices  and  rules 
and  regulations  duly  issued  thereunder.     ['15,  c.  143,  part  of  §  1,  p.  304.] 

Hist.  Enacted  '15,  c.  143,  §  1,  p.  304,  as  part  of 
R.  C.  §  2398.  First  portion  relating  to  appointment 
as  fiscal  agent  omitted  as  repetition  of  167  :12. 

167:14.  Directors'  additional  official  bonds.  In  case  any  district 
organized  under  the  provisions  of  this  title  is  appointed  fiscal  agent  of  the 
United  States  or  by  the  United  States  is  authorized  to  make  collections 
of  moneys  for  and  on  behalf  of  the  United  States  in  connection  with  any 
federal  reclamation  project,  each  such  director  shall  execute  a  further 
and  additional  official  bond  in  such  sum  as  the  secretary  of  the  interior 
may  require,  conditioned  for  the  faithful  discharge  of  the  duties  of  his 
office  and  the  faithful  discharge  by  the  district  of  its  duties  as  fiscal  or 
other  agent  of  the  United  States  under  any  such  appointment  or  authori- 
zation, and  any  such  bond  may  be  sued  upon  by  the  United  States  or  any 
person  injured  by  the  failure  of  such  director  or  the  district  to  fully, 
promptly  and  completely  perform  their  respective  duties.  ['15,  c.  143, 
proviso  §  3,  p.  307.] 

Hist.  Enacted  '15,  c.  143,  §  3,  p.  307,  as  amend- 
ment   to    R.    C.    2387. 

Cross    ref.     Directors'    bonds:    §    2378a. 

167:15.  Treasurer's  additional  official  bond.  In  case  any  district 
organized  under  this  title  is  appointed  fiscal  agent  of  the  United  States, 
or  by  the  United  States  is  authorized  to  make  collections  of  moneys  for 
and  on  behalf  of  the  United  States  in  connection  with  any  federal  recla- 
mation project,  the  treasurer  of  the  district  shall  execute  a  further  and 
additional  official  bond  in  such  sum  as  the  secretary  of  the  interior  may 
require,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office, 
and  the  faithful  discharge  by  the  district  of  its  duties  as  fiscal  or  other 
agent  of  the  United  States  under  any  such  appointment  or  authorization, 
and  such  further  additional  bond  may  be  sued  upon  by  the  United  States 
or  any  person  injured  by  the  failure  of  the  said  treasurer  or  of  the  dis- 
trict to  fully,  promptly  and  completely  perform  their  respective  duties. 

Hist.     Enacted  by   '15,   c.    143,    §    2,   p.    307,   as  an  Cross    ref.     Treasurer's  official    bond:    §    2377c. 

amendment  of  R.  C.  §  2377,  introductory  words  as 
a  proviso  omitted  ;  "the  treasurer  of  the  district" 
for    "such    treasury." 


1134 


COOPERATION   WITH   GOVERNMENT  167:19 

ARTICLE  3. 
ASSESSMENTS    FOR    CONSTRUCTION    COST. 

167:16.  Repayment  of  money  advanced  by  government.  When- 
ever any  amount  of  money  shall  have  been  advanced  by  the  United  States 
for  the  construction  of  irrigation  works,  contemplated  under  the  provisions 
of  this  title,  by  the  authority  of  act  of  congress  hereinbefore  referred  to, 
the  taxing  powers  of  the  district,  as  provided  in  this  title,  shall  be  used 
to  repay  into  the  treasury  of  the  United  States  the  amount  of  money  so 
advanced  in  the  manner  contemplated  in  this  title,  and  as  may  be  provided 
in  such  contract  between  the  directors  of  said  district  and  the  United 
States;  and  such  levies  and  assessments  shall  be  made  each  year  under 
the  authority  of  the  district  as  will  return  to  the  treasury  of  the  United 
States  the  amount  or  proportion  of  such  money  advanced  as  may  have 
been  agreed  to  in  such  contract. 

Hist.      '03,   p.    150,    §    15,  enacted  by   '07,   p.    484,    §  or    in    part,    or    will    not   be    benefited    by    reason    of 

1,  as   subd.   15b,  reenacted  R.  C.   §   2398,  am.   '15,  c.  the   contract,   such    lands   will    not  be   suhject  to   a.-- 

143,    §     1,    p.    304  ;    "hereinbefore    referred    to"    in-  sessment    in    excess    of    benefits.      Nampa    etc.    Irr. 

serted  after   "act   of  congress,"    "said"    omitted.  Dist.   v.   Petrie    (1915).    28   I.   227,    153    P. 

Assessments    must    be    based    on    benefits:     Where  The  assessment  is  subject  to  the   final   determina- 

any    lands   in    an    irrigation    district   under    contract  tlon   ot   tne   district  court.     lb. 
with  the  United  States  have  a  water  right  in  whole 

167:17.      Levy  of  assessments  to  meet  payments  to  government.      If 

bonds  of  the  district  are  not  deposited  with  the  United  States  as  authorized 
in  this  chapter,  it  shall  be  the  duty  of  the  board  of  directors  at  its  regular 
meeting  in  October  to  include  as  part  of  any  levy  or  assessment  authorized 
under  section  2410  an  amount  sufficient  for  all  payments  each  year  due  or 
to  become  due  the  ensuing  year  to  the  United  States  under  the  terms  of  any 
such  contract  with  the  United  States.  .When  collected  the  assessment  shall 
be  paid  into  the  district  treasury  and  shall  constitute  a  special  fund  to  be 
called  "U.  S.  contract  fund  of irrigation  district." 

Hist.  Compiled  from  '15,  c.  143,  §  4,  p.  308, 
amending  R.  C  §  2386,  and  §  8,  p.  314,  amending 
R.    C    §    2410. 

167:18.  Lien  of  assessments.  All  assessments  shall  be  liens  against 
the  property  assessed  from  and  after  the  first  Monday  in  March  of  any 
year.  The  lien  for  the  payments  due  the  United  States  under  any  contract 
between  the  district  and  the  United  States,  accompanying  which  bonds 
have  not  been  deposited  with  the  United  States,  shall  be  a  preferred  lien 
to  that  of  any  issue  of  bonds  or  any  series  of  any  issue,  subsequent  to  the 
date  of  such  contract,  and  such  lien  shall  not  be  removed  until  the  assess- 
ments are  paid  or  the  property  sold  for  the  payment  thereof. 

Hist.      Compiled    from    '15,    c.     143,     §    9,    p.    314,  Cross   ref.      Lien  of  assessments  generally  :   $   Jill. 

amending   R.    C   §    2411. 

167:19.      Payment  of  assessments:      When  delinquent.      In   dist  rids 

which  have  prior  to  such  assessment  entered  into  contracts  with  the  United 
States  requiring  payments  to  the  United  States  on  or  before  December 
of  that  year,  on  or  before  the  1st  day  of  November  the  secretary  musl 
deliver  the  assessment  book  to  the  treasurer  of  the  district,   who  shall 
within  10  days  publish  a  notice  in  a  newspaper  published  in  each  county  m 
which  any  portion  of  the  district  may  lie,  that  said  assessments  are  Hue 
and  payable  and  will  become  delinquent  at  6  o'clock  p.  m.  on  the  last  M< 
day  of  November  next  thereafter,  and  also  the  times  and  places  at  which 
the  payments  of  the  assessments  may  be  made,  which  notice  shall  be  pub 
lished  for  the  period  of  two  weeks.    The  treasurer  must  attend  at  the  tin 
and  places  specified  in  the  notice,  to  receive  assessments,  which  must   be 
paid  in  lawful  money  of  the  United  States;  he  must  mark  the  di  pay- 

ment of  any  assessment  in  the  assessment  book  opposite  the  name  oi  the 
person  paying  and  give  a  receipt  to  such  person  specifying  the  amount 
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the  assessment  and  the  amount  paid  with  a  description  of  the  property 
assessed.  On  the  last  Monday  of  November  at  6  o'clock  p.  m.,  of  each  year, 
all  unpaid  assessments  for  the  preceding  year  are  delinquent. 

Hist.  R.  C.  §  2412  ;  am.  '15,  c.  88,  p.  206  ;  the 
first    word    "but"    omitted. 

ARTICLE  4.  % 

MAINTENANCE    ASSESSMENTS. 

167:20.  Maintenance  of  constructed  works.  The  works  constructed 
under  the  provisions  of  such  contract  with  the  United  States  shall  be  con- 
trolled and  administered  by  the  district  in  accordance  with  the  provisions 
of  said  act  of  congress  and  the  regulations  thereunder.  ['07,  p.  484,  §  1, 
subd.  15b.] 

Hist.  '03,  p.  150,  §  15,  enacted  by  *07,  p.  484, 
§  I,  as  subd.  15b,  reenacted  R.  C.  §  2398,  reenacted 
'15,  c.   143,   §   1,  part  of  subd.   2398,  p.  304. 

167:21.  Contract  of  maintenance:  Levy  of  assessments.  In  cases 
where  the  United  States  has  constructed  irrigation  works,  canals  and  lat- 
erals under  the  provision  of  the  act  of  congress  of  June  17,  1902,  known  as 
the  reclamation  act,  or  acts  amendatory  and  supplementary  thereto,  within 
the  boundaries  of  an  irrigation  district,  or  for  the  irrigation  of  lands 
within  an  irrigation  district  organized  either  before  or  after  the  construc- 
tion of  said  works,  the  board  of  directors  of  said  irrigation  district  may 
enter  into  a  contract  with  the  United  States  to  care  for,  operate  and  main- 
tain the  said  works,  or  parts  thereof,  and  may  levy  assessments  for  the 
purpose  of  such  operation  and  maintenance  of  said  works,  and  collect  the 
same  in  the  same  manner  as  in  this  chapter  provided.  ['15,  c.  143,  §  1,  part 
of  subd.  2398,  p.  304.] 


Hist.     Part  of  R.    C.    §   2398  ;  am.  '15,  c.   143,   §    1, 
P.    304. 

167:22.  Resolution  concerning  maintenance  assessments.  The  board 
of  directors  of  any  irrigation  district  which  shall  have  entered  into  a  con- 
tract or  contracts  with  the  United  States  may,  by  passing  a  resolution  to 
that  effect,  and  the  publication  thereof  for  at  least  two  weeks  in  a  news- 
paper published  in  the  county  in  which  the  greater  portion  of  the  lands  of 
the  district  are  located,  provide  for  the  levy  and  collection  of  assessments 
for  operation  and  maintenance  purposes  as  hereinafter  provided  and  so  fix 
the  dates  of  such  levy,  assessment  and  delinquency  that  such  separate 
operation  and  maintenance  charge  and  the  assessment  therefor  will  become 
delinquent  on  the  first  Monday  in  March.     ['17,  c.  83,  part  of  §  1,  p.  296.] 

Hist.     '17,  c.  83,  part  of  §   1.  p.  296. 

167:23.  Annual  maintenance  assessment.  Each  year  thereafter,  un- 
less such  resolution  be  revoked  by  a  later  resolution  duly  passed  and  pub- 
lished in  like  manner,  the  board  of  directors  of  such  district  shall  meet  on 
the  first  Monday  in  December  and  levy  and  apportion  the  operation  and 
maintenance  assessments  as  hereinafter  provided.  ['17,  c.  83,  part  of  §  1, 
p.  296.] 

Hist.     '17,  c.  83,  part  of   §   1,  p.  296. 

167:24.  Basis  of  assessment.  Such  operation  and  maintenance  as- 
sessment shall  be  apportioned  pursuant  to  the  provisions  of  section  5  of 
the  act  of  congress  of  August  13,  1914,  known  as  the  reclamation  extension 
act,  upon  the  basis  of  the  number  of  acre-feet  of  water  delivered  during 
the  preceding  irrigation  season  but  with  a  minimum  charge  upon  each  acre 
of  irrigable  land  whether  irrigated  or  not  for  delivery  of  not  less  than 
one  acre-foot  of  water.    ['17,  c.  83,  part  of  §  1,  p.  297.] 

Hist.     "17,   c.   83,  part  of   §    1,  p.   296. 
Reclamation  extension  act:     Aug.  13,  1914,  c.  247, 
38    St.    L.    686. 
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167:25.  Notice  of  assessment.  The  secretary  of  the  district  must, 
on  or  before  the  1st  day  of  February,  deliver  the  assessment  book  contain- 
ing the  record  of  such  separate  operation  and  maintenance  assessment,  to 
the  treasurer  of  the  district,  who  shall  within  10  days  publish  a  notice  in  a 
newspaper  published  in  each  county  in  which  any  portion  of  the  district 
may  lie,  that  said  assessments  are  due  and  payable  and  will  become  delin- 
quent at  6  o'clock  p.  m.  on  the  first  Monday  of  the  following  March,  and 
also  the  times  and  places  at  which  the  payment  of  assessments  may  be 
made,  which  notice  shall  be  published  for  the  period  of  two  weeks  f'17 
c.  83,  part  of  §  1,  p.  296.] 

Hist.     '17,   c.   83,   part  of   §    1,   p.   296. 

167:26.  Payment  of  assessment.  The  treasurer  of  the  district  must 
attend  at  the  times  and  places  specified  in  the  notice  to  receive  assessments, 
which  must  be  paid  in  lawful  money  of  the  United  States.  He  must  mark 
the  date  of  payment  of  any  assessment  in  the  assessment  book  opposite  the 
name  of  the  person  paying  and  give  a  receipt  to  such  person  specifying  the 
amount  of  the  assessment  and  the  amount  paid  with  a  description  of  the 
property  assessed,  and  on  the  last  Monday  of  the  said  month  of  February 
all  such  unpaid  operation  and  maintenance  assessments  are  delinquent. 
['17,  c.  83,  part  of  §  1,  p.  297.] 

Hist.     '17,   c.   83,   part  of   §    1,    p.   297. 

167:27.      Discount  for  prompt  payment:      Penalties  for  delinquency. 

Pursuant  to  the  provisions  of  section  6  of  said  reclamation  extension  act,  if 
said  operation  and  maintenance  charge  or  assessment  is  paid  on  or  before 
the  date  when  due  there  shall  be  a  discount  of  5  per  centum  of  such  charge, 
but  if  such  charge  is  unpaid  on  the  first  day  of  the  third  calendar  month 
thereafter  a  penalty  of  1  per  centum  of  the  amount  unpaid  shall  be  added 
thereto,  and  thereafter  an  additional  penalty  of  1  per  centum  of  the  amount 
unpaid  shall  be  added  on  the  first  day  of  each  calendar  month  if  such 
charge  and  penalties  shall  remain  unpaid  and  no  water  shall  be  delivered 
to  the  land  of  any  landowner  or  entryman  who  shall  be  in  arrears  for  more 
than  one  calendar  year  for  the  payment  of  any  charge  for  operation  and 
maintenance,  or  any  annual  construction  charge  and  penalties.  In  districts 
coming  under  this  act  the  penalties  herein  provided  shall,  in  the  matter  of 
such  district  operation  and  maintenance  assessments,  be  a  substitute  for 
and  take  the  place  of  the  penalties  and  interest  provided  in  section  2415. 
['17,  c.  83,  part  of  §  1,  p.  297.] 

Hist.     '17,  c.  83,  part  of   §   1.   p.   297. 
Reclamation  extension  act:     Aug.  13.  1914,  c.  247, 
38  St.  L.  686. 
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TITLE  XXXII. 

CHAPTER  168. 
DRAINAGE  DISTRICTS. 

Note:  The  first  drainage  district  law  in  this  state  was  enacted  '03,  p.  256,  H.  B.  154,  amended 
'07,  p.  98.  H.  B.  109,  and  embodied  in  R.  C.  §§  2444-83.  The  law  was  modeled  after  the  Wash- 
ington law,  Bal.  Ann.  Code,  §§  3715-54.  The  law  was  declared  unconstitutional  in  Ferbache  v. 
Drainage  Dist.   (1912)   23  I.  85.  128  P.  553,  44  L.  R.  A.   (N.   S.)   538,  Ann.   Cas.   1915C  43. 

The  present  law  was  passed  '13,  c.  16,  p.  58.  The  validity  of  the  manner  of  its  passage  by  the 
legislature  was  upheld.  Re  Drainage  Dist.  No.  1  of  Canyon  Co.  (1914)  26  I.  311,  143  P.  299, 
L.  R.  A.  (N.  S.)   1915A  1210. 

The  law  was  amended  by  '15,  c.  42,  p.  123.  By  '13,  c.  17,  p.  79,  warrants  issued  under  the 
former  law  were  legalized  (168:48).  As  it  appears  herein,  the  sections  of  the  original  act  have 
been  subdivided  and  rearranged. 

Various  provisions  of  the  law  have  been  attacked  but  uniformly  upheld.  Elliott  v.  McCrea 
(1913)  23  I.  524,  130  P.  785;  Re  Drainage  Dist.  No.  1  of  Canyon  Co.  (1916)  29  I.  377,  161  P.  315; 
Re  Drainage  Dist.  No.  1  of  Ada  Co.  (1917)  30  I.  351,  164  P.  1018;  Burt  v.  Farmers  Cooperative 
Irr.  Co.   (1917)   30  I.   752,   168  P.   1078. 

Cross  ref.     Drainage  by  irrigation  districts :      §  2386n. 

ARTICLE   1. 

ORGANIZATION. 

Legislative  control:  The  methods  of  organizing  drainage  districts  are  addressed  solely  to  leg- 
islative discretion,  which  discretion  is  not  subject  to  review  by  courts  except  to  determine  whether 
such  violates  some  constitutional  inhibition.  Burt  v.  Farmers'  Cooperative  Irr.  Co.  (1917)  30  I. 
752,  168  P.   1078. 

168:1.  Corporate  powers  of  drainage  districts,  Any  portion  of  a 
county  requiring  drainage  or  diking,  or  both,  may  be  organized  into  a 
drainage  district,  and  when  so  organized  such  district  and  the  board  of 
commissioners  hereinafter  provided  for  shall  have  and  possess  the  power 
herein  conferred  by  law  upon  such  district  and  board  of  commissioners,  and 

said  district  shall  be  known  and  designated  as  drainage  district  No 

(here  insert  number)  of  the  county  of (here  insert  name 

of  county),  of  the  state  of  Idaho,  and  shall  have  the  right  to  sue  and  be 
sued  by  and  in  the  name  of  its  board  of  commissioners  hereinafter  pro- 
vided for,  and  shall  have  perpetual  succession  and  shall  adopt  and  use  a 
seal.  The  commissioners  hereinafter  provided  for  and  their  successors  in 
office  shall,  from  the  time  of  the  organization  of  such  drainage  district, 
have  the  power  and  it  shall  be  their  duty,  to  manage  and  conduct  the  busi- 
ness and  affairs  of  the  district,  and  make  and  execute  all  necessary  con- 
tracts, employ  and  appoint  such  agents,  officers  and  employees  as  may  be 
required,  and  prescribe  their  duties,  and  perform  such  other  acts  as  herein 
provided,  or  that  may  hereafter  be  provided  by  law.    ['13,  c.  16,  §  1,  p.  58.] 

Hist.     '13,  c.   16,  §  1,  p.   58.  are  quasi  corporations.     Burt  v.  Farmers'  Coop.  Irr. 

Nature   of   drainage    districts:      Drainage   districts        Co-    (1917)    30   I.  752,   168  P.   1078. 

168:2.  Municipality  may  act  as  drainage  district.  Any  village  or 
city  already  incorporated,  or  which  may  hereafter  be  incorporated,  may 
exercise  the  functions  of  a  drainage  district  under  the  provisions  of  this 
title,  or  the  whole  or  any  portion  of  any  such  village  or  city  may  be  included 
with  other  territory  in  a  common  district  under  the  provisions  for  the 
establishment  thereof  as  provided  for  herein. 

Hist.     '13,  c.  16,  §  34,  p.  77  ;  "village"  for  "town." 

168:3.  Petition  for  organization.  For  the  purpose  of  the  formation 
of  such  drainage  district  a  petition  shall  be  presented  to  the  clerk  of  the 
district  court  of  the  county  in  which  said  proposed  district  is  located,  which 
petition  shall  set  forth  the  object  for  the  organization  of  the  said  district, 
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shall  designate  the  boundaries  thereof  and  set  forth  therein  approximately 
the  number  of  acres  of  land  to  be  benefited  by  the  proposed  drainage  sys- 
tem ;  and  shall  also  contain  the  names  of  all  the  freeholders  residing  within 
said  proposed  district,  so  far  as  known,  and  the  names  and  post  office 
addresses  of  all  owners  and  mortgagees  of  land  within  said  proposed  dis- 
trict, so  far  as  known,  and  shall  contain  a  description  of  the  proposed  sys- 
tem of  drainage  or  diking-,  or  both,  designating  the  point  or  points  if  any 
there  may  be,  which  shall  be  the  outlet  or  outlets  for  the  drainage 'of  said 
district,  the  general  route  over  which  the  main  ditch  or  ditches  are  to  be 
constructed,  together  with  the  proposed  spurs  or  branches,  and  the  general 
location  of  the  dikes  or  levees,  if  any  there  may  be ;  and  set  forth  the  further 
fact  that  the  establishment  of  said  district  and  proposed  system  of  drainage 
will  be  conducive  to  the  public  health,  convenience  or  welfare  or  increase 
the  public  revenue,  or  that  the  establishment  of  the  said  district,  and  the 
said  system  of  drainage  and  reclamation,  will  be  of  special  benefit  to  the 
majority  of  the  lands  in  acreage  included  therein;  said  petition  shall  be 
signed  by  such  a  number  as  own  at  least  one-fifth  of  the  acreage  in  the 
proposed  district,  and  shall  pray  that  the  same  be  organized  under  the 
provisions  of  this  title.     ['13,  c.  16,  part  of  §  2,  p.  59.] 

Hist.     '13,  c.   16,  part  of  §  2,  p.  59. 

Cited:      Burt   v.    Farmers'    Coop.    Irr.    Co.    (1917) 
30   I.   752,    168   P.    1078. 

168:4.  Same:  Bond.  Said  petitioners  shall,  at  the  time  of  the  filing 
of  the  petition,  file  a  bond  with  the  clerk  of  the  district  court  of  the  county 
in  which  said  proposed  district  is  located,  running  to  the  state  of  Idaho,  in 
the  penal  sum  of  $500,  with  two  or  more  sureties,  to  be  approved  by  the 
judge  of  the  district  court,  conditioned  that  they  will  pay  all  costs  in  case 
said  district  for  any  reason  shall  not  be  established. 

In  case  said  district  be  not  established,  then  all  costs  and  expenses  shall 
be  collectible  on  the  bond  hereinbefore  provided  for,  and  any  person  having 
a  charge  against  said  district  shall  have  a  right  of  action  thereon.  ['13, 
c.  16,  part  of  §  2,  p.  60.] 

Hist.     '13,  c.  16,  part  of  §  2,  p.  60. 

168:5.  Action  on  petition:  Notice  of  hearing.  After  the  filing  of 
said  petition  the  clerk  of  said  court  shall  present  to  the  judge  of  said  court 
said  original  petition  or  a  certified  copy  thereof;  and  the  judge  of  said 
court  shall  thereupon  fix  a  time  for  hearing  said  petition  by  order  made  by 
him,  which  order  shall  provide  that  said  petition  be  published  for  at  least 
three  successive  weeks  in  some  weekly  newspaper  printed  and  published 
in  said  county  and  nearest  said  land,  and  in  case  no  such  paper  be  printed 
or  published  in  said  county,  then  in  some  newspaper  of  general  circulation 
therein,  together  with  a  notice  setting  a  time  and  place  at  which  said  .judge 
shall  consider  said  petition.  A  similar  notice  shall  also  be  served  upon 
each  owner  or  party  in  interest  of  the  lands  in  question,  in  person  or  In- 
registered  mail.     ['13,  c.  16,  part  of  §  3,  p.  60.] 

Hist.     '13.  c.  16,  part  of  §  3,  p.  60. 
Cited:      Burt    v.    Farmers'    Coop.    Irr.    Co.    (1917) 
30  I.  752,  168  P.  1078. 

168:6.      Hearing:      Objections:      Findings.      Upon   the   day    fixed    for 

hearing  said  petition  any  person  or  corporation  may  appear  before  the  said 
court  and  make  objections  to  the  organization  of  said  districi  and  the  pro- 
posed boundaries  thereof,  and  upon  final  hearing  said  judge  shall  make 
such  changes  of  the  proposed  boundaries  as  he  may  deem  to  be  proper 
and  shall  establish  and  define  such  boundaries,  and  shall  ascertain  and 
determine  the  approximate  number  of  acres  of  land  which  will  be  benefited 
by  said  proposed  drainage  system,  and  shall  find  whether  the  -aid  proposed 
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drainage  system  will  be  conducive  either  to  the  public  health,  welfare  or 
convenience,  or  increase  the  public  revenue,  or  be  of  special  benefit  to  the 
majority  of  the  land  included  within  said  proposed  boundaries  of  said 
district  as  established :  Provided,  That  no  changes  shall  be  made  by  the 
said  judge  of  the  said  court  in  said  boundary  lines  so  as  to  include  any 
territory  outside  the  boundaries  described  in  said  petition. 

Any  district  may  be  established  even  though  it  is  shown  that  the  outlet 
for  the  drainage  is  without  the  county  in  which  said  drainage  district  is 
located,  or  without  the  boundaries  of  the  state  of  Idaho,  or  is  in  any  other 
state  or  territory,  or  is  in  a  foreign  country;  and  work  for  the  drainage 
of  such  district  may  be  contracted  for  and  performed  either  entirely  or 
partially  within  the  limits  of  any  other  state,  territory  or  foreign  country. 

And  the  judge  of  said  court  shall  cause  an  order  to  be  entered  by  the 
clerk  and  recorded  in  the  judgment  records  of  his  office  setting  forth  the 
facts  found  by  said  judge  upon  the  final  hearing  of  said  petition  and  which 
mav  be  adduced  from  the  evidence  on  the  final  hearing  thereof.  ['13,  c.  16, 
part  of  §  3,  p.  60.] 

Hist.     '13.  c.  16,  part  of  §  3,  p.  60.  It  is  not  valid  objection  to  establishment  of  drain- 

Inclusion  of  lands:     Inclusion  of  land  in  a  drain-        age  district  that  a  minority  of  acreage  within  boun- 

age  district  is  distinct  from  power  of  district  after        daries  may  receive  no  special  benefit.     lb. 

formation    to    levy    assessments.      Burt    v.    Farmers' 

Coop.  Irr.  Co.    (1917)    30  I.  752,  168  P.   1078. 

168:7.  Decree.  Upon  the  entry  of  the  findings  of  the  final  hearing 
of  said  petition,  as  set  forth  in  the  last  preceding  section,  said  judge  of  the 
district  court  of  the  county  in  which  the  proposed  drainage  district  is  lo- 
cated, if  he  finds  said  proposed  drainage  system  to  be  conducive  either  to 
the  public  health,  welfare  or  convenience,  or  will  increase  the  public  reve- 
nue, or  be  of  special  benefit  to  the  majority  in  acreage  of  the  lands  included 
in  said  boundaries,  shall  declare  said  district  duly  organized,  and  to  be 

known  as  drainage  district  No (here  insert  number)  of  the  county 

of ...(here  insert  name  of  county),  in  the  state  of  Idaho.  The 

clerk  of  said  district  court  shall  cause  a  copy  of  the  order  declaring  said 
district  to  be  organized,  duly  certified,  to  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  from  and  after  the  date  of  said  filing,  said  organization 
shall  be  deemed  complete.     ['13,  c.  16,  parts  of  §  4,  p.  61.] 

Hist.     '13,  c.   16,  parts  of  §  4,  p.  61.  of    district    court    declaring   district    duly    organized. 

Cited:      Burt    v.    Farmers'    Coop.    Irr.    Co.    (1917)  Such    order   does   not   finally   adjudicate    any   of    the 

o0  I.  752,  168  P.  1078.  rights   involved   in   proceedings.      Re    Drainage   Dist. 

Order  not  appealable  to  supreme  court:     This  sec-  No-    l   of  Ada  Co-    (1917)    30  I.   351,   164  P.   1018. 
tion  does  not  provide  for  an   appeal   from  an  order 

168:8.  Appointment  of  drainage  commissioners:  Qualification: 
Organization  of  board.  The  judge  of  the  district  court  within  10  days 
thereafter  shall  appoint  three  drainage  commissioners.  The  commis- 
sioners shall  be  appointed  from  among  those  living  in  the  county  where 
said  proposed  district  is  located. 

The  board  of  drainage  commissioners  appointed  as  aforesaid  shall  be 
entitled  to  enter  upon  the  duties  of  their  office  upon  qualifying  as  county 
officers  are  required  to  qualify,  and  upon  each  drainage  commissioner 
giving  a  bond  to  the  state  of  Idaho,  for  the  benefit  of  said  drainage  district, 
for  the  faithful  performance  of  his  duties  as  such  drainage  commissioner, 
in  the  penal  sum  of  $5000,  with  one  or  more  sureties  to  be  approved  by 
the  judge  of  the  district  court.  The  drainage  commissioners  shall  take  the 
oath  of  office  and  file  their  bonds  within  15  days  after  they  are  appointed ; 
and  they  shall  hold  office  until  their  successors  are  duly  appointed  and 
qualified.  Each  drainage  commissioner  thereafter  who  may  be  appointed 
shall  enter  into  a  like  bond  and  of  like  effect  upon  entering  upon  his  duties, 
which  bond  shall  be  approved  by  the  judge  of  the  district  court  of  the- 
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county  in  which  said  drainage  district  is  located.  The  bonds  of  the  drain- 
age commissioners  shall  be  filed  with  the  clerk  of  the  district  court  and 
kept  m  his  custody.  Immediately  after  their  appointment  and  their  bonds 
have  been  filed  and  approved,  the  drainage  commissioners  shall  organize 
themselves  into  a  board,  and  they  shall  by  lot  determine  the  terms  of  their 
office,  which  shall  be  one,  two  and  three  years  respectively.  Annually 
thereafter  the  judge  of  the  district  court  of  the  county  in  which  said  district 
is  located  shall  appoint  one  drainage  commissioner  whose  term  of  office 
shall  be  for  three  years.     ['13,  c.  16,  parts  of  §  4  and  §  5,  p.  61.] 

Hist.     '13,  c.   16,  parts  of  §§4  and  5,  p.  61.  point    the    drainage    commissioners    for   the    district 

„?p     L,Tl    v.    Barker    (1915)    27    I     124     130  is  not  in   violation   of  the  constitution  and  is   not  an 

147  P.   293;  Burt  v.  Farmers    Coop.  Irr.  Co.   (1917)  infringement  by  the  judicial  department  of  the  state 

30   I.    752,    168   P.    1078.  government    upon    the    functions    of    the    executive 

Constitutionality:     The  provisions  of  the  foregoing  branch  of  the  government.     Elliott  v.  McCrea  (1913) 

section   authorizing  the  district  judge  of  the  judicial  23  *■  524»  13°  **•  785. 
district  in   which  drainage  district  is  located  to  ap- 

168:9.  Officers:  Meetings.  The  board  of  commissioners  of  such 
district  shall  elect  one  of  their  number  chairman  and  one  secretary,  and 
shall  keep  minutes  of  all  their  proceedings.  The  drainage  commissioners 
shall  hold  their  meetings  for  the  transaction  of  business  at  any  place  in 
the  county  or  counties  in  which  the  district  is  located.  ['13,  c.  16  parts  of 
§§  6,  7,  p.  62.] 

Hist.      *13,  c.    16,   parts  of  §§  6,  7,  p.   62. 

168:10.  Vacancies.  In  case  a  vacancy  or  vacancies  occur  in  said 
board  by  death,  failure  to  appoint,  failure  to  qualify,  or  resignation  of 
one  or  more  of  the  members  thereof,  such  vacancy  or  vacancies  shall  be 
filled  at  once  by  appointment  by  the  judge  of  the  district  court  of  the 
county  in  which  said  district  is  located,  and  said  appointee  shall  serve  for 
the  unexpired  term,  or  until  his  successor  is  appointed  and  his  bond  ap- 
proved.    ['13,  c.  16,  part  of  §  8,  p.  63.] 

Hist.     '13,  c.   16,  part  of  §  8,   p.   63. 

168:11.  Compensation.  The  drainage  commissioners  shall  receive 
for  their  services  the  sum  of  $5  per  day  each  and  their  necessary  traveling- 
expenses  for  each  day  they  shall  actually  be  engaged  in  the  business  of 
their  office.  The  commissioners  shall  present  an  itemized  account,  under 
oath,  to  the  district  court  of  the  amounts  due  them  respectively,  which 
items  shall  be  audited  at  least  once  a  year  by  the  said  district  court,  and 
upon  approval  of  the  amounts,  certified  to  be  correct  by  said  court,  war- 
rants for  said  amounts  against  the  drainage  district  shall  be  issued  in  the 
usual  manner  as  other  warrants  are  issued:  Provided,  That  warrai 
issued  under  this  section  shall  in  addition  to  the  usual  signatures,  be  coun- 
tersigned by  the  clerk  of  the  court  approving  said  warrants.  ['15,  c.  12, 
part  of  §  1,  p.  124.] 

Hist.     '33,    c.    16,    part   of    §7,    p.    62,    am.    '15,    c.  Cited:      Re    Drainage    Dirt.    No.    1    <-f    Canyon    Co. 

42,  part  of   §1,  p.   124.  (1»16)    29   I.   377.    L6]    1*.  816. 

ARTICLE  2. 
PRELIMINARY    PROCEEDINGS:       PLANS    AND    SPECIFICATIONS.    ASSBSSMINI     01      BENEFITS 

CONFIRMATION   BY   DISTRICT    COURT. 

168:12.      Report  of  commissioners:      Apportionment  of  benefits  and 

damages.     As  soon  as  may  be  after  their  appointment,  or  within  such 

time  as  the  court  may  direct,  the  commissioners  shall  examine  the  lands 
described  in  the  petition  and  proposed  to  be  drained  and  protected,  and  tin- 
lands  over  and  upon  which  the  work  is  proposed  to  be  constructed  and 
shall  determine  and  report: 

1      Whether  the  starting  point,  route  and  terminus  oi   the  propo 
work  and  the  proposed  location  thereof,  is  or  are  in  all  respects  proper  and 
feasible,  and  if  not,  what  is  or  are  so. 
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2.  The  estimated  cost  of  the  proposed  work,  including  all  incidental 
expenses  and  the  cost  of  proceedings  therefor. 

3.  The  probable  cost  of  keeping  the  same  in  repair  after  the  work  is 
completed.  9 

4.  What  lands  will  be  injured  thereby  and  the  aggregate  amount  of 
such  injuries;  and  they  shall  award  to  each  tract  or  lot,  by  whomsoever 
held,  the  amount  of  damage  so  determined  by  them. 

5.  What  lands  will  be  benefited  by  the  construction  of  the  proposed 
work,  whether  the  benefits  will  equal  or  exceed  the  aggregate  cost  of  con- 
structing such  work,  including  all  incidental  expenses,  costs  of  proceedings 
and  damages;  and  they  shall  apportion  and  assess  the  estimated  cost  of 
the  same  on  the  lands  so  benefited  by  setting  opposite  the  correct  description 
of  each  tract,  lot  or  easement,  the  portion  of  such  cost  assessed  as  benefits 
thereon.  And  if  any  particular  part  of  the  work  so  proposed  to  be  done 
shall  be  assessed  upon  any  particular  tracts  or  lots  of  land  or  upon  any 
municipality  or  corporation  they  shall  so  specify ;  and  if  any  municipality 
or  corporation  should  in  their  judgment  bear  a  part  of  the  expense  or  as 
such  will  derive  a  public  or  special  benefit  from  the  whole  or  any  part  of 
such  proposed  work,  they  shall  so  report  and  assess  the  amount  of  such 
benefits. 

Whether  the  proposed  district,  as  set  out  in  the  petition  filed,  will  em- 
brace all  the  lands  that  may  be  damaged  or  benefited  by  the  proposed  work, 
and  if  not,  what  additional  lands  will  be  benefited  or  damaged  and  the 
amount  of  the  benefits  or  damages  in  the  same  manner  as  though  such 
lands  were  included  in  such  original  petition.     ['13,  c.  16,  §  9,  p.  63.] 

Hist.     '13,  c.  16,  §  9,  p.  63. 

Cross  ref .  Express  reference  to  this  section :  Sup- 
plemental   report:      168:21. 

Elements  of  benefit:  There  are  two  grounds  for 
assessments,  first  against  lands  benefited  generally, 
second  against  municipalities  or  corporations  spe- 
cially benefited.  Special  benefits  for  which  a  canal 
or  ditch  company  may  be  assessed,  as  distinguished 
from  general  benefits,  are  whatever  increase  the 
value  of  the  land  or  easement  or  relieve  it  from  a 
burden.  Re  Drainage  Dist  No.  1  of  Canyon  Co. 
(1916)    29   I.   377,    161  P.   315. 

In  determining  acreage  benefited,  responsibility  of 
high  lands  to  low  lands  may  be  considered.  Burt  v. 
Farmers'  Coop.  Irr.  Co.  (1917)  30  I.  752,  168  P. 
1078. 

The  enhanced  value  of  low  lands  should  be  taken 
into  consideration  in  determining  proportion  of 
cost.     lb. 

It  was  intention  of  legislature  that  rights  of  ways 
for  canals  should  be  assessed  the  same  as  other 
high   land.      (Budge,   C.   J.   dissents.)      lb. 

Assessments   referring  to   municipalities   and   cor- 

168:13.  Assessment  of  benefits  against  high  lands.  In  determining 
the  amount  which  each  tract  of  land  will  be  benefited  by  such  proposed 
drainage  system  the  commissioners  shall  consider  the  damage  done  to  low 
land  from  seepage  and  saturation  by  irrigation  water  from  high  land,  and 
the  necessity  for  the  carrying  off  of  waste  water,  and  such  high  lands  shall 
be  considered  as  being  benefited  to  the  extent  and  in  the  amount  that  such 
lands  are  responsible  for  damage  to  low  lands  from  seepage  and  saturation 
by  irrigation  water.     ['15,  c.  42,  §  2,  subd.  9a,  p.  124.] 

(1916)   29  I.  377,  161  P.  315;  Burt  v.  Farmers'  Coop. 
Irr.  Co.    (1917)    30  I.  752,    168  P.  1078. 

Construed:  "Responsible"  means  physical  re- 
sponsibility, whether  or  not  the  owner  of  the  upland 
is  legally  liable  for  damages  under  the  law  of  the 
arid  states,  where  legal  responsibility  is  limited  to 
negligence  in  construction  or  operation  of  an  irri- 
gation system.  This  section  by  permitting  assess- 
ments against  upper  lands  for  construction  of  drain- 
age system  made  necessary  by  the  irrigation   of  and 


poration  in  subd.  5  are  not  to  be  made  as  benefits 
to  any  tract  of  land,  but  upon  theory  of  public 
benefit.      lb. 

Assessment  against  land:  Assessment  must  be 
made  against  tracts  of  land  in  district  and  not 
owner.  Burt  v.  Farmers'  Coop.  Irr.  Co.  (1917)  30 
I.    752,    168   P.    1078. 

Description:  The  statute  does  not  require  that 
each  right  of  way  or  easement  shall  be  divided  up 
into  small  parcels  and  an  assessment  fixed  against 
each  parcel.  Re  Drainage  Dist.  No.  1  of  Canyon 
Co.    (1916)   29  I.  377,   161  P.  315. 

Tax  exemption  not  applicable:  Canal  and  ditch 
companies,  though  not  organized  for  profit  are  not 
exempt  from  assessment.  Re  Drainage  Dist.  No.  1 
of  Canyon  Co.    (1916)   29  I.  377,  161  P.  315.    . 

Review  of  assessments:  Supreme  court  can  not 
determine  whether  assessments  are  arbitrary  or  un- 
just without  the  evidence  that  the  commissioners  had 
before  them.  Re  Drainage  Dist.  No.  1  of  Canyon 
Co.    (1916)    29  I.  377,   161  P.  315. 


Hist.  '13,  c.  16,  §  9a,  p.  64,  enacted  by  '15,  c. 
42,   §  2.   subd.  9a,  p.   124. 

Comp.  leg. — Mont.  Similar:  '15.  c.  147,  IV,  1. 
(Dis.  op.)  Burt  v.  Farmers'  Coop.  Irr.  Co.  (1917) 
30   I.   752,   168  P.   1078. 

Constitutionality:  Legislature  has  power  to  pro- 
vide that  lands  which  by  artificial  irrigation  con- 
tribute by  seepage  to  swampy  condition  of  low  lands 
should  contribute  proportion  of  cost  of  reclaiming 
low  lands.     Re  Drainage  Dist.  No.   1  of  Canyon  Co. 
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consequent  seepage  from  such  uplands,  is  a  partial  ponsibility  for  iniurip*  inflint^  r„.+  tt 
return  to  the  common  law  rule  by  which  one  who  Coo  ?  Co  1917  30  I  7^'  ^  "{J**™*** 
diverted  water  was  liable  for  all  damages  resulting  A  '  /  '  2"  168  P  1078' 
therefrom,  even  though  not  the  result  of  negligence  Assessment  of  easements:  Canal  or  ditch  corn- 
Re  Drainage  Dist.  No.  1  of  Canyon  Co  (1916)  29  I  V?Vy  w,hlch  Permits  water  to  escape  from  its  canal. 
377,  161  P.  315;  Burt  v.  Farmers'  Coop  Irr  Co"  fu  by  overflow  or  Percolation,  to  the  injury  of 
(1917)   30  I.  752,  168  P.  1078.                                              '  another,   may  be  required  to   assist  in  the  construc- 

Basis    of    assessment-      Pri^   +^    «.i                 ^  tlon  of  a  drainage  system  that  will  protect  the  lower 

Basis    01    assessment.      Prior   to    this    amendment,  lands  from  such   damage.     Re  Drainage   Dist    No 

benefits  were  to  be  assessed  upon  the  principles  gov-  „f  Canyon  Co.    (1916)    29   I    37  !     1  ;"   P     816 

BtZ\7  EPS   *SSes,sm?nt  m  local  improvement  dis-  Rights  of  way  for  canals  'are  assessable  with  other 

tncts,    that   is     on   basis   of   benefits   received.      This  high  lands.     (Budge,  C.  J.  dissents)   Burt  v    Farmers 

section  authorizes  assessments  also  based  on  the  re-  Coop.   Irr.  Co.    (1917)    30  1 °   752 .168   P     107K 

168:14.      Duties   of   engineers   and   surveyors:      Preliminary   survey. 

For  the  purpose  of  compiling  the  data  to  be  presented  to  the  court  as  set 
forth  m  the  preceding  sections,  the  board  of  commissioners  of  said  drainage 
district  may  employ  one  or  more  competent  engineers,  surveyors  and  other 
helpers,  and  such  legal  assistance  as  may  be  necessary,  with  full  power  to 
bind  said  district  for  the  compensation  of  such  assistants  or  employees 
employed:  Provided,  however,  That  all  maps,  profiles,  surveys,  plans, 
specifications  or  other  data  heretofore  made  or  property  acquired  under 
laws  heretofore  enacted  on  the  subject  may  be  purchased  and  used  under 
the  provisions  of  this  title. 

Hist.      '13.    c.    16,    part   of    §  10.    p.    64  ;    "section" 
pluralized  on   account  of  amendment. 

168:15.  Changes  in  original  plans.  The  commissioners  shall  not 
be  confined  to  the  point  of  commencement,  route  or  terminus  of  any  drain 
or  ditch,  or  the  number,  extent  or  size  of  the  same,  or  the  location,  plan 
or  extent  of  any  levee,  ditch  or  other  work  as  proposed  by  the  petitioners, 
but  shall  locate,  lay  out  and  plan  the  same  in  such  manner  as  to  them 
shall  seem  best  designed  to  promote  the  public  health  or  welfare  and  to 
drain  or  protect  the  lands  of  the  parties  interested  with  the  least  damage 
and  the  greatest  benefit  to  all  lands  to  be  affected  thereby;  any  plan  pro- 
posed by  the  commissioners  may,  on  the  application  of  any  person  inter- 
ested, on  the  hearing  hereinafter  provided  for,  or  on  the  application  of 
the  commissioners,  be  altered  by  the  court,  by  written  order,  in  such  man- 
ner as  shall  appear  to  the  court  to  be  just.     ['13,  c.  16,  part  of  §  12,  p.  06.] 

Hist.     '13,   c.   16,  part  of  §  12,  p.   66. 

168:16.      Alteration  of  boundaries.      If  the  commissioners   find   thai 
the  proposed  district,  as  described  in  the  petition  filed,  will  not  embrace 
all  of  the  lands  that  will  be  benefited  by  the  proposed  work,  or  that  it  w  ill 
include  lands  that  will  not  be  benefited  and  not  necessary  to  be  included 
in  said  district  for  any  purpose,  they  may  extend  or  contract  the  boun- 
daries of  the  proposed  district  so  as  to  include  or  exclude  all  such  lands. 
the  case  may  be;  and  the  boundaries  adopted  and  reported  by  them  may, 
upon  the  hearing  of  their  report  as  hereinafter  provided,  upon  their  appli- 
cation or  that  of  any  person  interested,  be  altered  by  the  court   in  such 
manner  as  shall  appear  to  be  just:    Provided,  The  alteration  of  boundarii 
as  aforesaid  shall  not  have  the  effect  of  so  far  enlarging  or  contracting 
the  proposed  district  as  to  render  such  petition  void  or  dismissable.     p 
c.  16,  part  of  §  12,  p.  66.] 

Hist.     '13,  c.   16,  part  of  §  12,  p.  66. 
Cited:       Re    Drainage    Dist.    No.     1    of    Ada    Co. 
(1917)    30  I.   351,  164  P.   1018. 

168:17.      Report    of   intention    to   do    work:      Notice    of    hearing    on 
confirmation.      If  the  commissioners   shall    find    after    the    Investigation 
referred  to  that  the  costs,  expenses  and  damages  arc  more  than  equal  to 
the  benefits  that  will  be  bestowed  upon  the  land-  to  be  benefited,  th< 
shall  so  report  and  the  proceedings  shall  be  dismissed. 

But  if  the  commissioners  shall  report  that  the  who].  oi  the  w« 

including  preliminary  surveys  and  expenses,  legal   assi  and  court 
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costs  will  be  less  than  the  benefits  received  therefrom,  they  shall  so  report 
to  the  court;  and  the  court  shall  then  make  and  enter  an  order  fixing, a 
time  and  place  when  and  where  all  persons  interested  may  appear  and 
contest  the  confirmation  thereof,  and  the  clerk  of  the  court  shall  cause 
notices  of  the  time  and  place  of  said  hearing  to  be  given  to  all  parties 
interested  by  the  publication  of  a  notice  thereof,  and  of  the  amount  of  the 
benefits  and  damages  assessed  and  awarded  in  said  report,  which  notice 
shall  contain  a  description  of  such  land  affected,  for  at  least  three  suc- 
cessive weeks  prior  to  the  day  set  for  such  hearing  in  one  or  more  news- 
papers published  in  said  county,  and  by  serving  a  copy  of  said  notice  on 
each  of  the  persons,  or  corporations,  or  parties  interested  or  affected 
thereby,  who  reside  in  any  of  the  counties  in  which  the  proposed  district 
is  formed,  for  at  least  20  days  before  the  day  of  hearing,  and  in  the  same 
manner  that  a  summons  is  required  to  be  served  by  the  provisions  of 
section  4144,  and  by  also  depositing  in  the  United  States  post  office  a  like 
notice  with  postage  prepaid  thereon,  addressed  to  each  nonresident  land- 
owner and  mortgagee  at  the  address  given  each  landowner  and  mortgagee 
in  the  petition  for  the  establishment  of  such  drainage  district  at  least  20 
days  before  the  date  appointed  for  said  hearing.  ['13,  c.  16,  part  of  §  10, 
p.  64.] 

Hist.      '13,  c.    16,  part  of   §  10,   p.  64.  inent   of   value,   it  does  not  follow   that   same  mean- 
Definition    of   "benefits":      Even    if    conceded   that  in*    must    be    aPP^ed    in    determining    how    cost    of 
for   determining   whether   drainage    district   shall    be  construction     shall     be     levied.       Burt     v.     Farmers 
organized   the  term    "benefits"   shall   mean   enhance-  Coor'-  Irr-  Co-    (1917)    30  I.  752.   168  P.    1078. 

168:18.  Objections.  Any  of  the  landowners  or  any  person  or  cor- 
poration affected  by  the  work  proposed  may  appear  on  the  day  set  for 
hearing  said  report  and  remonstrate  against  the  whole  or  any  part  of  the 
proposed  work.  Such  remonstrance  shall  be  verified  by  affidavit,  and  shall 
set  forth  the  objections  of  the  affiant,  whether  they  go  to  the  jurisdiction 
of  the  commissioners  or  the  court  or  not,  or  whether  they  rest  on  any  other 
fact,  as  that  some  lands  are  assessed  too  high  or  too  low  or  improperly, 
or  that  lands  are  assessed  which  ought  not  to  be,  or  that  lands  should  be 
assessed  which  are  not  assessed,  or  that  the  plans  for  said  proposed  work 
should  be  changed,  or  that  the  boundaries  of  said  district  should  be  altered 
so  as  to  include  or  exclude  certain  lands,  or  by  any  persons  or  corporations 
to  whom  damages  are  allowed  that  they  are  inadequate,  or  by  any  person 
or  municipality  that  the  public  health  or  welfare  will  not  be  promoted  by 
the  proposed  work.     ['13,  c.  16,  part  of  §  11,  p.  65.] 

Hist.     '13,  c.  16,  part  of  §  11,  p.  65. 

168:19.  Hearing  on  confirmation.  The  district  court  for  said  county 
or  the  presiding  judge  thereof  may  fix  a  time  at  any  term  or  appoint  a 
special  term  for  hearing  the  objections,  and,  on  demand  of  any  person  or 
corporation  assessed  for  benefits  or  awarded  damages,  may  frame  an  issue 
in  said  matter,  impanel  a  jury  and  take  its  verdict  upon  the  trial  of  such 
issue,  whether  the  amount  of  damages  awarded  by  the  commissioners  is 
adequate  or  whether  the  assessment  of  benefits  to  any  remonstrant,  de- 
manding the  review  by  jury,  is  too  high ;  and  the  jury  may  assess  the  same. 
All  other  issues  arising  on  remonstrance  shall  be  tried  by  the  court,  and 
if  the  court  finds  that  the  report  requires  modification  the  same  may  be 
referred  to  the  commissioners,  who  may  be  required  to  modify  it  in  any 
respect.  In  any  case  between  the  commissioners  and  any  remonstrant  the 
court  may  award  and  apportion  the  costs.  Costs  awarded  against  the 
commissioners  shall  be  paid  out  of  the  funds  realized  from  the  assessments 
made.     ['13,  c.  16,  part  of  §  11,  p.  65.] 

Hist.     '13,  c.  16,  part  of  §  11,  p.  65. 
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168:20.  Findings  and  decree.  If  the  findings  be  awarded  against 
the  validity  of  the  proceedings  the  same  may  be  dismissed.  If  the  findings 
be  in  favor  of  the  validity  of  the  proceedings,  the  court,  after  the  report 
shall  have  been  modified  to  conform  to  the  findings,  or  if  there  be  no 
remonstrances,  shall  confirm  the  same,  and  the  order  of  confirmation  shall 
be  final  and  conclusive,  the  proposed  work  shall  be  established  and  author- 
ized and  the  proposed  asessments  approved  subject  to  the  right  of  appeal 
to  the  supreme  court.     ['13,  c.  16,  part  of  §  11,  p.  65.] 

Hist.     '13,  c.   16,  part  of  §  11,  p.   65. 

168:21.  Supplemental  report.  The  court  may  also  permit  the  com- 
missioners to  present  and  file  a  supplemental  report  as  to  any  matter 
which,  pursuant  to  the  provisions  of  section  12  of  this  title  might  have 
been  included  in  the  original  report  presented  by  them,  and  after  reason- 
able notice  given  to  parties  adversely  interested  in  such  manner  as  the 
court  may  direct,  the  court  may,  upon  the  hearing  in  the  matter,  make 
such  order  as  the  same  may  require. 

Hist.     '13,  c.   16,  part  of  §  11,  p.  65  ;  "provisions" 
for  "provinces." 

168:22.  Appeals.  Every  person  or  corporation  feeling  himself  or 
itself  aggrieved  by  the  judgment  for  damages  or  the  assessment  for  bene- 
fits may  appeal  to  the  supreme  court  of  this  state  in  the  manner  provided 
by  law  for  appeals  in  civil  actions  to  the  supreme  court,  within  30  days 
after  the  entry  of  the  judgment  confirming  the  report  of  the  commission- 
ers; and  such  appeal  shall  bring  before  the  supreme  court  the  propriety 
and  justness  of  the  amount  of  damages  or  assessment  of  benefits  in  respect 
to  the  parties  to  the  appeal.  Upon  such  appeal  no  bond  shall  be  required 
and  no  stay  shall  be  allowed.     ['13,  c.  16,  §  13,  p.  66.] 

Hist.      '13,    c.    16,    §  13,   p.    66. 

Cross  ref.     Appeals  in  civil  actions:     §  4800  et  seq. 

168:23.  Procedure  on  dismissal  of  proceedings.  In  case  the  report 
of  the  commissioners  hereinbefore  provided  for  shall  not  be  confirmed  upon 
the  hearing  of  the  objections  and  remonstrances  thereto,  the  court  or 
judge  shall  dismiss  such  proceedings  and  in  such  case  judgment  shall  be 
rendered  for  the  costs  and  expenses  of  said  proceedings  against  said  dis- 
trict, and  no  further  proceedings  shall  be  had  or  done  thereon ;  and  in  thai 
event  the  commissioners  within  30  days  after  such  dismissal  shall  file  with 
the  clerk  of  the  court  a  statement  of  all  costs  and  expenses  incurred  bj 
them  which  statement  shall  be  itemized  and  verified  by  the  oath  ol  one 
of  the  commissioners:  Provided,  That  in  case  of  such  dismissal  the  said 
commissioners  shall  have  the  right  of  appeal  to  the  supreme  courl  and 
such  appeal  shall  be  taken  in  the  same  manner  as  provided  for  m  section 
22  of  this  title.     ['13,  c.  16,  §  14,  p.  66.] 

Hist.      '13,  c.    16,  §  14,  p.  66. 

168:24.  Procedure  for  payment  of  damages  awarded:  Determina- 
tion of  conflicting  claims.     Any  person  or  corporation   claiming  to  be 

entitled  to  any  money  ordered  paid  by  the  court,  as  provided  in  this  title. 
may  apply  to  the  court  therefor,  and  upon  furnishing  evidence  satisfactory 
to  the  court  that  he  be  entitled  to  the  same,  the  court  shall  ma  ler 

directing  the  payment  to  such  claimant  of  the  portion  ol  such  money 
he  or  it  may  be  found  entitled  to;  but,  if  upon  application,  the  court 
judge  thereof  shall  decide  that  the  title  to  the  land,  real  estate  or  premi 
specified  in  the  application  of  such  claimant  is  in  such  condition 
quire  that  an  action  be  commenced  to  determine  the  title  o!   claiman 
thereto,  it  shall  refuse  such  order  until  such  action  is  commenced  and  the 
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conflicting  claims  to  such  land,  real  estate  or  premises  be  determined  ac- 
cording to  law.     PIS,  c.  16,  §  15,  p.  67.] 

Hist.     '13,  c.  16,   §  15,  p.  67. 

168:25.  Lands  of  state  and  its  subdivisions.  All  state,  county,  school 
district  or  other  lands  belonging  to  other  public  corporations  requiring 
drainage  shall  be  subject  to  the  provisions  of  this  title,  and  such  cor- 
porations, by  and  through  the  proper  authorities,  shall  be  made  parties 
in  all  proceedings  herein  affecting  said  lands,  and  shall  have  the  same 
rights  as  private  persons,  and  their  lands  shall  be  subject  to  the  rights  of 
eminent  domain  the  same  as  the  lands  of  private  persons  or  corporations. 
['13,  c.  16,  §  35,  p.  77.] 

Hist.     '13,  c.  16,  §  35,  p.  77. 

168:26.  Same:  Assessment.  In  case  lands  belonging  to  the  state, 
county,  school  district  or  other  public  corporation  are  benefited  by  any 
improvement  instituted  under  the  provisions  of  this  title,  all  benefits  shall 
be  assessed  against  said  lands,  and  the  same  shall  be  paid  by  the  proper 
authorities  of  such  public  corporations  at  the  same  time  and  in  the  same 
manner  as  assessments  are  called  and  paid  in  cases  of  private  persons,  out 
of  any  general  fund  of  such  corporations.     ['13,  c.  16,  §  36,  p.  78.] 

Hist.     '13,  c.  16,  §  36,  p.  78. 

168:27.  Subsequent  assessment  of  public  lands.  In  case  there  are 
any  lands  included  in  any  drainage  district  which  cannot  be  assessed  be- 
cause of  the  title  being  in  the  United  States  government,  or  because  of 
it  being  land  not  yet  proved  up  on,  or  being  Indian  land,  or  for  any  other 
reason,  then  and  in  that  event,  the  drainage  commissioners  are,  at  any 
future  date  when  said  lands  come  under  the  jurisdiction  of  the  drainage 
district,  authorized  to  assess  said  lands  for  all  benefits  bestowed,  the  same 
as  though  said  lands  were  originally  assessable,  and  notice  of  the  intention 
to  so  assess  together  with  the  amounts  of  assessment  filed  by  the  drainage 
commissioners  with  the  recorder  of  the  county  in  which  said  district  is 
located,  shall  be  notice  to  all  subsequent  purchasers  and  encumbrancers. 
['13,  c.  16,  part  of  §  41,  p.  79.] 

Hist.     '13,  c.  16,  part  of  §  41,  p.  79. 

168:28.      Additional    construction    work    and    assessments.      In    any 

case  where  the  work  set  out  in  the  plan  for  drainage  as  provided  in  this 
title,  is  found  insufficient,  a  new  estimate  of  benefits  may  be  made,  based 
on  the  additional  work  proposed,  and  additional  assessments  may  be  made 
on  the  lands  benefited  in  conformity  with  the  procedure  hereinbefore  pro- 
vided, and  the  lands  in  said  district,  or  any  part  of  such  lands,  shall  be 
assessed  in  proportion  to  the  benefits  estimated  as  accruing  to  such  lands 
because  of  such  additional  work  and  improvements. 

Hist.  '13,  c.  16,  part  of  §  41,  p.  78  ;  "the  proced- 
ure hereinbefore  provided"  for  specific  references  to 
original  act  now  embodied  in  various  sections. 

168:29.  Fees  for  service  of  process.  Fees  for  service  of  all  process 
necessary  to  be  served  under  the  provisions  of  this  title  shall  be  the  same 
as  for  like  services  in  other  civil  cases,  or  as  is  or  may  be  provided  by  law. 
['13,  c.  16,  §  37,  p.  78.] 

Hist.     '13,  c.  16,  §  37,  p.  78. 

168:30.  District  court  may  enforce  title.  The  district  court  may 
compel  the  performance  of  the  duties  imposed  by  this  title,  and  may,  in 
its  discretion,  on  proper  application  therefor,  issue  its  mandatory  injunc- 
tion for  such  purpose.     ['13,  c.  16,  §  38,  p.  78.] 

Hist.     '13,  c.  16,   §  38,  p.  78. 
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ARTICLE  3. 
COLLECTION  OF  ASSESSMENTS. 

168:31.  When  assessments  incontestible.  The  collection  of  any  as- 
sessments of  benefits  made  by  the  commissioners  and  confirmed  by  the 
court  shall  not  be  restrained  or  obstructed  by  reason  of  anv  omission, 
imperfection  or  defect  in  the  organization  of  any  district  or  in  any  pro- 
ceedings occurring  prior  to  the  order  confiming  the  assessments  of  benefits, 
but  such  order  shall  be  conclusive  as  to  the  regularity  of  all  proceedings 
relating  to  the  assessments  of  benefits  unless  appealed  from  within  30 
days  after  the  entry  of  such  order.     ['13,  c.  16,  part  of  §  40,  p.  78.] 

Hist.     '13,  c.  16,  part  of  §  40,  p.  78. 

168:32.  Assessment  roll.  Upon  the  entering  of  the  order  confirm- 
ing the  assessment  for  benefits  as  hereinbefore  provided  for,  the  clerk  of 
said  court  shall  immediately  prepare  a  transcript  which  shall  contain  a 
list  of  all  lands  which  are  assessed  for  benefits  in  said  report  and  shall 
certify  the  same  to  the  recorder  of  the  county  in  which  said  lands  are  sit- 
uated and  said  statement  so  certified  shall  specify  the  amount  of  the 
assessment  upon  each  tract,  parcel  or  governmental  subdivision,  and  the 
said  county  recorder  shall  thereupon  enter  such  order  of  record  and  the 
same  shall  be  notice  of  a  lien  of  said  assessment  to  all  persons.  [  '13,  c.  16, 
part  of  §  16,  p.  67.] 

Hist.     '13,  c.   16,  part  of  §  16,  p.  67. 

168:33.  Assessments  entered  as  tax  liens:  Instalments.  A  simi- 
lar transcript  duly  certified  by  the  clerk  which  shall  contain  a  list  of  the 
names  of  all  persons  and  corporations  benefited  by  said  improvement  and 
the  amount  of  the  assessment  upon  each  lot,  parcel  or  governmental  sub- 
division shall  be  by  said  clerk  filed  with  the  auditor  of  the  county,  who 
shall  immediately  enter  the  same  upon  the  tax  rolls  of  his  office,  as  pro- 
vided by  law  for  the  entry  of  other  taxes,  against  the  land  of  each  of  the 
said  persons  named  in  the  list,  together  with  the  amounts  thereof;  and 
the  same  shall  be  subject  to  the  same  interest  and  penalties  in  case  of 
delinquency  as  in  case  of  general  taxes,  and  shall  be  collected  in  the  same 
manner  as  other  taxes  and  subject  to  the  same  right  of  redemption,  and 
the  lands  sold  for  the  collection  of  said  taxes  shall  be  subject  to  the  same 
right  of  redemption,  as  the  sale  of  lands  for  general  taxes:  Provided, 
That  said  assessment  shall  not  become  due  and  payable  except  at  such 
time  or  times  and  in  such  amounts  as  may  be  designated  by  the  board  of 
commissioners  of  said  drainage  district,  which  designation  shall  be  m. 
to  the  county  auditor  by  said  board  of  commissioners  of  said  drainage 
district,  by  serving  written  notice  upon  the  county  auditor  designating  the 
time  and  the  amount  of  the  assessment,  said  assessment  to  be  in  propor- 
tion to  the  benefits  to  become  due  and  payable  which  amount  shall  fall  due 
at  the  time  of  the  falling  due  of  general  taxes,  and  the  amount  bo 
nated  shall  be  added  by  the  auditor  to  the  general  tax.  aid  person, 

persons  or  corporation,  according  to  said  notice,  upon  the  assessment  rolls 
in  his  said  office,  and  collected  therewith:     And,  Provided  further,  That 
no  one  call  for  assessment  by  said  commissioners  shall  be  in  an  amount 
to  exceed  20  per  cent  of  the  actual  amount  necessary  to  pay  th< 
proceedings    and  the  establishment  of  said  district   and  draii  em 

and  the  cost  of  construction  of  said  work.     ['13,  c.  L6,  part  el  §16, 

Hist      '1"    c    16    nart  of  $  16,  p.  67.  accrue,  no  a  I   can  bi 

Hist.      1.,  c.    lb,  pari  oi   s  io.  i  ^    _  nf    ,.in,) 

Assessment  not  a  tax:     The  assessment  of  benefits  d  for  ,„.,  . 

provided  for  in  this  section  is  not  a  tax  within Jhe  Km 

purview  and  meaning  of  Const.  VII,  5.      1  he  assess- 
ment  made  under  this  act  is  dependent  wholly  upon  - 

the  benefits   to   accrue;   and,    where  no   benefits   will 

1147 


168:34  DRAINAGE    DISTRICTS 

168:34.  Assessment  to  pay  judgment  of  dismissal.  In  the  event  of 
the  dismissal  of  said  proceedings,  as  hereinbefore  provided,  said  drainage 
commissioners  shall  levy  a  tax  upon  all  the  real  estate  within  said  district, 
taking  as  a  basis  the  last  equalized  assessment  of  said  real  estate  for  state 
and  county  purposes  sufficient  to  pay  said  judgment  and  the  cost  of  levy- 
ing said  tax,  and  shall  cause  said  tax  roll  to  be  filed  in  the  office  of  the  #) 
clerk  of  the  district  court  in  which  such  judgment  was  rendered.  If  said 
tax  is  not  paid  within  one  year  after  the  filing  of  said  tax  roll,  the  court 
shall,  upon  the  application  of  any  party  interested,  direct  said  real  estate " 
to  be  sold  in  payment  of  said  tax,  said  sale  to  be  made  in  the  same  manner 
and  by  the  same  officer  as  is  or  may  be  provided  by  law  for  the  sale  of  real 
estate  for  taxes  for  general  purposes;  and  the  same  right  of  redemption 
shall  exist  as  in  the  sale  of  real  estate  for  the  payment  of  taxes  for  general 
purposes.     ['13,  c.  16,  §  17,  p.  68.] 

Hist.     '13,   c.    16,    §  17,   p.    68. 

ARTICLE  4. 
CONSTRUCTION    OF   WORKS. 

168:35.  Executive  powers  of  commissioners.  Said  board  of  drain- 
age commissioners  hereinbefore  provided  for  shall  have  the  exclusive 
charge  of  the  construction  and  maintenance  of  all  drainage  systems  which 
heretofore  have  been  or  may  be  hereafter  organized  under  the  provisions 
of  this  title,  and  shall  be  the  executive  officers  thereof,  with  full  power  to 
bind  such  district  by  their  acts  in  the  performance  of  their  duties  as 
provided  by  law.     ['13,  c.  16,  part  of  §  8,  p.  62.] 

Hist.     '13,  c.   16,  part  of  §  8,  p.  62. 

168:36.      General  powers  of  district.      All  drainage  districts  organ-  * 

ized  under  the  provisions  of  this  title  shall  have  the  right  of  eminent 
domain,  with  power  by  and  through  their  boards  of  commissioners  to 
cause  to  be  condemned  and  appropriated  private  property  for  the  use  of 
said  corporation  in  the  construction  and  maintenance  of  a  system  of 
drainage,  and  to  make  just  compensations  therefor,  to  employ  engineers, 
and  such  other  assistants  as  may  be  necessary;  to  survey,  plan,  locate 
and  estimate  the  cost  of  the  works  necessaiy  for  the  reclamation  of  the 
lands  of  the  district;  to  acquire  and  to  hold  by  purchase,  condemnation 
or  other  legal  means,  the  right  of  way  and  the  right  to  take  material  for 
the  construction  of  all  works  necessary  for  the  accomplishment  of  that 
object;  to  build  and  maintain  drains,  canals,  sluices,  bulkheads,  water 
gates,  levees  and  embankments ;  to  establish  and  maintain  pumping  plants 
and  to  construct  and  maintain  and  keep  in  repair  all  works  requisite  and 
necessary  to  the  end  that  the  lands  in  the  district  may  be  reclaimed. 

For  the  purpose  of  the  drainage  of  any  such  district,  the  whole  or  any 
portion  of  any  natural  water  course,  or  river,  which  drains  such  district, 
may  be  diked,  improved,  enlarged,  widened,  deepened  or  straightened,  or 
any  natural  obstruction  may  be  removed  therefrom. 

Said  board  of  drainage  commissioners  shall  have  power  to  provide, 
by  contract  for  the  performance  and  payment  of  all  or  any  portion  of 
the  work  requisite  or  necessary  for  the  drainage  of  the  lands  included 
within  the  limits  of  such  district,  or  to  enter  into  any  contract  whereby 
all  or  any  portion  of  the  cost  of  such  work  shall  be  paid,  assumed  or 
undertaken  by  such  district,  and  to  do  all  things  requisite  or  necessary 
for  the  drainage  of  said  lands. 

Work  for  the  drainage  of  said  lands  may  be  performed  either  entirely 
or  partly  within  the  limits  of  such  district,  or  of  the  county  in  which 
such  district  is  located,  or  entirely  or  partly  within  or  without  the  boun- 
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daries  of  any  other  county,  state,  territory  or  foreign  country:  Provided, 
That  the  property  of  private  corporations  may  be  subjected  to  the  same 
rights  of  eminent  domain  as  that  of  private  individuals :  Provided,  fur- 
ther, That  the  said  board  of  commissioners  shall  have  power  to  acquire 
by  purchase  all  the  real  property  necessary  to  make  the  improvements 
herein  provided  for.     ['13,  c.  16,  §  33,  p.  76.] 

Hist.     '13,   c.    16,   §  33.   p.   76. 

168:37.  Construction  of  works:  Contracts.  After  the- organization 
of  any  drainage  district,  the  commissioners  of  such  drainage  district  shall 
proceed  as  soon  as  they  may  deem  expedient  in  the  construction  of  said 
improvements;  and  in  carrying  on  said  construction  or  any  extensions 
thereof  they  shall  have  the  power  to  employ  such  assistance  as  they  may 
deem  necessary  and  purchase  all  materials  that  may  be  necessary  in  the 
construction  and  carrying  on  of  the  work  of  said  improvements,  and 
shall  have  power  to  let  the  whole  or  any  portion  of  said  work  to  any 
responsible  contractor;  and  shall  in  such  case  enter  into  all  agreements 
with  such  contractor  that  may  be  necessary  in  the  premises.  ['13,  c.  16, 
part  of  §  18,  p.  68.] 

Hist.     '13,   c.    16,   part  of   §  18,   p.   68. 

168:38.  Contractors'  bonds.  In  case  the  whole  or  any  portion  of 
said  improvements  is  let  to  any  contractor,  said  commissioners  shall  re- 
quire the  said  contractor  to  give  a  bond  equal  to  the  amount  of  the 
contract  price  of  the  whole,  or  of  the  portion  of  said  works  covered  by 
said  contract,  with  two  or  more  sureties  to  be  approved  by  the  board  of 
commissioners  of  said  drainage  district,  and  running  to  said  district  as 
obligee  therein,  conditioned  for  the  faithful  and  accurate  performance 
of  said  contract  by  said  contractor,  his  executors,  administrators  or  as- 
signs according  to  the  terms  and  conditions  of  said  agreement,  and 
shall  cause  said  contractor  to  enter  into  a  further  additional  bond  in  the 
same  amount,  with  two  or  more  good  and  sufficient  sureties  to  be  ap- 
proved by  said  board  of  commissioners  of  said  drainage  district,  in  the 
name  of  said  district  as  obligee  therein,  conditioned  that  said  contractor, 
his  executors,  administrators  or  assigns,  performing  the  whole  or  any 
portion  of  said  work  under  contract  of  said  original  contractor,  shall 
pay  or  cause  to  be  paid  all  just  claims  for  all  persons  performing  labor 
or  rendering  services  in  the  construction  of  said  work  under  contract  of 
said  original  contractor,  shall  pay  or  cause  to  be  paid  all  just  claims  for 
all  persons  performing  labor  or  rendering  services  in  the  construction 
of  said  work,  or  furnishing  materials,  merchandise  or  provisions  <>i'  any 
kind  or  character  used  by  said  contractor  or  subcontractor,  or  any  em- 
ployee thereof  in  the  construction  of  said  improvements:  Provided,  Thai 
no  sureties  on  said  last  mentioned  bond  shall  be  liable  thereon  unl< 
the  persons  or  corporation  performing  said  labor  and  furnishing  said 
materials,  goods,  wares,  merchandise  and  provisions,  shall  within  00 
days  after  the  completion  of  said  improvements,  file  their  claim,  duly 
verified,  that  the  amount  is  just  and  due  and  remains  unpaid,  with  the 
board  of  commissioners  of  said  drainage  district.  ['13,  c.  L6,  pari  o! 
§  18,  p.  69.] 

Hist.     '13,  c.   16,  part  of   §  18,   p.  09. 

168:39.      Commencement  and  progress  of  work.      The  WOrl  aid 

improvement  shall  begin  at  a  point  or  at  points  to  be  determined  by  .aid 
commissioners,  and  said  work  shall  be  completed  with  all  expedition  p< 
sible,  and  said  board  of  commissioners  of  such  drainage  district,  <>r  any 
contractor  thereunder,  shall  have  no  power  whatever  to  change  such  route 
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or  system  of  improvements  or  the  manner  of  doing  the  work  therein  so 
as  to  make  any  radical  changes  in  said  improvements,  without  the  written 
consent  of  all  of  the  landowners  to  be  benefited  thereby,  and  of  the  land- 
owners who  may  be  damaged  thereby.     ['13,  c.  16,  part  of  §  19,  p.  69.] 

Hist.     '13,  c.    16,  part  of   §  19,  p.  69. 

168:40.  Change  of  plans:  Procedure  in  district  court.  In  case  any 
substantial  changes  in  said  system  of  improvement,  or  the  manner  and 
construction-  thereof,  shall  be  deemed  necessary  by  said  board  of  com- 
missioners at  any  time  during  the  progress  thereof,  and  the  written  con- 
sent to  such  changes  cannot  be  procured  from  said  landowners,  then  said 
commissioners  for  and  on  behalf  of  said  district,  shall  file  a  petition  in 
the  district  court  of  the  county  within  which  said  district  is  located, 
setting  forth  therein  the  changes  which  they  deem  necessary  to  be  made 
in  the  plans  or  manner  of  the  construction  of  said  improvement,  and 
praying  therein  to  be  permitted  to  make  such  changes. 

Upon  the  filing  of  said  petition  the  court  shall  cause  a  summons  to 
be  served,  setting  forth  the  prayer  of  said  petition  under  the  seal  of 
the  said  court,  which  summons  shall  be  served  in  the  same  manner  as 
the  service  of  summons  in  the  case  of  the  original  petition,  upon  all  the 
landowners  or  other  persons  having  any  lien  or  interest  therein  appear- 
ing of  record  in  said  district. 

Any  or  all  of  said  parties  so  served  may  appear  in  said  cause  and 
submit  their  objections  thereto  and  after  the  time  for  the  appearance 
of  all  said  parties  has  expired,  the  court  shall  proceed  to  hear  said  petition 
at  once,  and  if  it  appears  during  the  course  of  said  proceedings  that  the 
property  rights  of  any  of  said  landowners  will  be  affected  by  such  pro- 
posed change  in  said  improvements,  then  the  court,  after  having  passed 
upon  all  preliminary  questions  as  in  the  original  proceedings,  may  call 
a  jury  to  be  impanelled  in  the  manner  provided  by  the  code  of  civil  pro- 
cedure, and  upon  the  final  hearing  of  said  case  the  jury  shall  return  a 
verdict  finding  the  amount  of  damages,  if  any,  sustained  by  all  persons 
and  corporations,  the  same  as  upon  the  original  petition  by  reason  of 
such  proposed  change,  and  the  amount  of  compensation  to  be  paid  to  any 
persons  or  corporation  therefor,  and  for  any  additional  right  of  way  that 
may  be  necessary  to  be  appropriated. 

Hist.  '13,  c.  16,  part  of  §  19,  p.  70 ;  "persons" 
inserted  in  phrase  "the  landowners  or  other  per- 
sons having"  ;    "of   said  petition"    for    "thereof." 

168:41.  Payments  to  contractors.  During  the  construction  of  said 
improvement,  said  commissioners  shall  have  the  right  to  allow  payment 
thereof  in  installments  as  the  work  progresses,  in  proportion  to  the 
amount  of  work  completed :  Provided,  That  no  allowance  or  payment  shall 
be  made  for  said  work  to  any  contractor  or  subcontractor  to  exceed  75  per 
cent  of  the  proportionate  amount  of  the  work  completed  by  such  contractor 
or  subcontractor,  and  25  per  cent  of  the  contract  price  shall  be  reserved 
at  all  times  by  said  board  of  commissioners  until  said  work  is  wholly 
completed,  and  shall  not  be  paid  upon  the  completion  of  said  work  until 
90  days  have  expired  for  the  presentation  of  all  claims  for  labor  per- 
formed and  materials,  goods,  wares,  merchandise  and  provisions  fur- 
nished or  used  in  the  construction  of  said  improvements.  Upon  the 
completion  of  said  work  and  the  payment  of  all  claims  hereinbefore  pro- 
vided for  according  to  the  terms  and  conditions  of  said  contract,  said 
commissioners  shall  accept  said  improvement  and  pay  the  contract  price 
therefor.     ['13,  c.  16,  §  20,  p.  70.] 

Hist.     '13,    c.    16,    §  20,    p.    7U. 
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168:42.      Connections  by  private  drains.      Any  person  or  corporation 
owning  land  within  said  district  shall  have  a  right  to  connect  any  private 
drains  or  ditches  for  the  proper  drainage  of  such  land  with  said  system, 
and  in  case  any  person  or  corporation  shall  desire  to  drain  such   lands 
into  said  system,  and  shall  find  it  necessary,  in  order  to  do  so,  to  procure 
the  right  of  way  over  the  land  of  another,  or  others,  and  if  consent  tin 
cannot  be  procured  from  such  person  or  persons,  then  such  landov 
may  present  in  writing  a  request  to  the  board  of  commissioners  of 
district,  setting  forth  therein  the  necessity  of  being  able  to  connect  his 
private  drainage  with  said  system,  and  pray  therein  that  said  system  be 
extended  to  such  point  as  he  may  designate  in  said  writing  and  imme- 
diately thereon  said  board  of  commissioners  shall  cause  a  petition  to 
filed  in  the  district  court  for  and  in  the  name  of  said  drainage  disti 
requesting,  in  said  petition,  that  said  system  be  extended  as  reques 
setting  forth  therein  the  necessity  thereof  and  praying  that  leave  be 
granted  by  the  board  to  extend  the  system  in  accordance  with  the  prayer 
of  said  petition,  and  the  proceedings  in  such  case,  upon  the  presentation 
of  such  petition  and  the  hearing  thereof  shall  be,  in  all  matters,  the  same 
as  in  the  hearing  and  presentation  of  the  original  petition,  for  the  estab- 
lishment of  the  original  system  of  drainage  in  said  district,  as  far  as  ap- 
plicable. 

The  costs  in  such  proceedings  shall  be  paid  from  the  assessment  of 
benefits  to  be  made  on  the  lands  of  the  person  or  persons  benefited  by 
such  extension,  and  the  assessment  and  compensation  for  the  right  of 
way,  damages  and  benefits  and  payment  of  damages  and  compensation, 
and  the  collection  of  the  assessments  for  benefits  shall  be  the  same  a 
the  proceedings  under  the  original  petition,  and  the  construction  of  the 
said  extension  shall  be  made  under  the  same  provisions  as  the  const  ruc- 
tion of  the  original  improvement;  and  all  things  that  may  be  don< 
performed  in  connection  therewith  shall  be,  as  near  as  may  be  applicable, 
in  accordance  with  the  provisions  already  set  forth  herein  for  the  estab- 
lishment and  construction  of  said  original  improvement:    Prov  That 
such  petitioner  or  petitioners  shall,  at  the  time  of  filing  such  petition  by 
said  drainage  commissioners,  enter  into  a  good  and  sufficient  bond  to 
drainage  district,  in  the  full  penal  sum  of  $500,  with  two  or  more 
to  be  approved  by  the  court,  conditioned  for  the  payment  of  all  cosl 
case  the  prayer  of  said  petitioner  shall  not  be  granted,  which  bond  shall 
be  filed  in  said  court.     ['13,  c.  16,  §  21,  p.  71.] 

Hist.     '13,   c.    16,    §  21,   p.    71. 

168:43.      Connection  of  district  with  lower  district.      In   case  of 
establishment  of  a  drainage  district  and  system  of  drainage  under  the 
provisions  of  this  title  above  any  other  district  that  may   ther, 
have  been  established,  and  above  any  other  system  ol  drainage  that  m 
have  theretofore  been  constructed  in  said  district 


trict  to  be  established  above  may  desire  to  connect  its  drama 
with  the  lower  or  servient  district    the  latter  district  shall  be  mad 
party  to  the  proceedings  for  the  establishment  o    such  and 

petition  to  be  filed  in  the  district  court  for  the  esUbhshmen 
tern  of  drainage  in  said  upper  district  shall  m  addition  to  the  f 
inhpfnrp  provided  and  required  to  be  set  forth  therein  ortli  tl 

Ina fsafdTowef  systemln  said  lower  district  is ^neces 
an  outlet  for  the  system  of  drainage  o    said  up p       '   . 
*o™  ,„;n  i™  *  ^nffirient  outlet  and  will  afford  sufficient  capa. 
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system  of  said  lower  district  will  be  required  to  be  enlarged  by  widening 
or  deepening  the  same,  or  both,  in  order  to  give  sufficient  outlet  to  said 
upper  district  and  afford  sufficient  drainage  for  said  upper  and  lower  dis- 
tricts, then  the  plans  and  specifications  for  enlarging  the  system  of  said 
lower  district  shall  be  filed  with  said  petition  in  addition  to  the  other 
data  hereinbefore  provided  for  in  this  title. 

All  the  landowners  in  said  lower  district,  or  any  person  claiming  in- 
terest therein  as  mortgagee  or  otherwise,  shall  be  made  parties  defendant 
in  said  petition,  and  the  proceedings  therein  as  to  the  assessment  of  dam- 
ages and  compensation  for  land  taken,  if  any  be  necessary  to  be  taken 
in  enlarging  said  lower  system,  shall  be  the  same  as  in  the  establishment 
of  systems  of  drainage  in  the  lower  or  servient  district  as  hereinbefore 
provided  for;  but  the  jury,  in  addition  to  the  facts  to  be  found  by  them 
as  provided  for  in  the  establishment  of  a  drainage  system  in  the  lower 
district,  shall  find  and  determine  whether  said  lower  system,  when  im- 
proved according  to  the  plans  and  specifications  filed  with  the  said  peti- 
tion, will  afford  sufficient  drainage  for  both  said  upper  and  lower  dis- 
tricts, which  finding  shall  be  made  by  the  jury  before  considering  any 
other  question  at  issue  in  said  proceedings,  and  in  case  said  jury  should 
find  that  the  system  of  said  lower  district  when  improved  as  proposed 
in  said  petition  would  not  be  sufficient,  then  in  that  case  said  findings 
shall  terminate  the  proceedings,  and  no  further  proceedings  in  said  case 
shall  be  had,  and  the  costs  of  said  proceedings  shall  be  paid  as  costs  in 
other  proceedings,  as  hereinbefore  provided  for;  but  in  such  case  the 
finding  of  said  jury  shall  not  terminate  the  objects  of  said  upper  district 
or  operate  to  disorganize  the  same,  but  said  upper  district  may  begin 
new  proceedings  for  the  establishment  of  a  system  of  drainage  with  some 
new  outlet  provided  therein. 

All  costs  for  the  enlarging  or  improving  of  said  lower  system  that 
may  be  required,  shall  be  assessed  to  the  land  owners  in  the  upper  district 
according  to  the  benefits  to  be  derived  from  the  construction  of  said  en- 
tire system,  and  no  additional  cost  shall  be  thrown  upon  the  lower  dis- 
trict, and  all  compensation  for  taking  any  right  of  way  that  may  be  nec- 
essary to  be  taken  in  enlarging  said  lower  system  and  all  damages  oc- 
curring therefrom,  if  any,  to  the  land  owners  of  said  lower  district,  shall 
be  ascertained  and  paid  in  the  same  manner  as  hereinbefore  provided  for 
the  adjustment  of  compensation  and  damages  in  the  establishment  of 
drainage  systems  in  lower  districts. 

Said  lower  district,  by  and  through  its  board  of  commissioners,  may 
appear  in  said  cause  and  show  therein  any  injury  it  may  sustain  as  a 
district  by  reason  of  the  additional  cost  of  maintenance  per  annum  which 
will  be  sustained  by  said  lower  district  by  reason  of  said  enlarging  or 
improving  of  the  same,  and  judgment  shall  be  rendered  in  favor  of  said 
lower  district  against  said  upper  district  for  such  an  amount  as  found, 
and  the  same  shall  be  paid  each  year  as  the  cost  of  construction  is  paid 
as  provided  for  in  this  title,  and  the  amount  so  paid  shall  be  held  by  said 
lower  district  as  an  additional  fund  for  the  maintenance  of  its  said  sys- 
tem as  improved  and  enlarged  by  said  upper  district.  ['13,  c.  16,  §  22, 
P.  72.] 

Hist.     '13,    c.    16,    §  22,    p.    72. 

168:44.  Use  of  natural  water  courses  and  previously  constructed 
works.  The  whole  or  any  portion  of  any  natural  water  course  which 
drains  any  district  established  under  this  title,  or  the  whole  or  any  por- 
tion of  any  ditch  or  drainage  system  already  constructed  or  partially  con- 
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structed  prior  to  the  passage  of  this  title,  or  which  may  be  constructed 
subsequent  thereto,  may  be  improved  and  completed  as  a  system  under 
the  provisions  of  this  title :  Provided,  That  the  owner  or  owners  of  any 
land  upon  or  in  which  any  drainage  system  has  been  established  or  con- 
structed in  whole  or  in  part  or  which  may  hereafter  be  constructed  in 
whole  or  in  part,  may  take  advantage  of  the  provisions  of  this  title  to  or- 
ganize same  as  a  drainage  district,  for  the  purpose  of  completing  same 
or  for  the  purpose  of  making  provision  for  the  payment  or  funding  of 
any  indebtedness  incurred  in  the  construction  of  such  system,  or  either; 
and  providing  for  the  maintenance  thereof.  The  procedure  to  be  followed 
in  such  case  shall  be  the  same  as  is  herein  provided  for  the  organization 
of  a  drainage  district  in  the  first  instance  to  the  extent  that  same  is  ap- 
plicable to  the  situation :  Provided,  That  the  necessary  changes  and  sub- 
stitutions therein  may  be  made :  Provided,  further,  That  in  the  improve- 
ment of  any  natural  water  course,  the  rights  of  the  public  therein  for  the 
purpose  of  navigation  shall  not  be  in  any  wise  impaired.  ['15,  c.  42,  §  3, 
p.  124.] 

Hist.     '13.    c.    16,    S  24,   p.    74  ;   am.    15,   c.   42,    §3,         (191G)     29    I.    377,     161    P.    315;    Burt    v.    Farmers" 
P.    124.  Coop.   Irr.   Co.    (1917)    30   I.   752,   168   P.    1078. 

Cited:      Re   Drainage    Dist.    No.    1    of   Canyon    Co. 

168:45.  Construction  of  dikes  along  public  road.  In  the  construc- 
tion of  any  diking  system  under  the  provisions  of  this  chapter,  where  it 
is  desired  to  construct  the  same  along  the  right  of  way  of  any  public  road 
which  has  theretofore  been  legally  established,  said  district  shall  have  a 
right  to  construct  its  dikes  along  such  road :  Provided,  That  the  dikes  so 
constructed  along  such  road  shall  not  destroy  or  impair  the  same  for  use 
as  a  public  highway;  and  in  case  of  the  construction  or  improvement  of 
any  dike  along  any  public  highway,  such  dike  shall  be  constructed  of 
sufficient  width  and  in  such  manner  as  will  be  of  use  as  a  public  highway. 
['13,  c.  16,  §  39,  p.  78.] 

Hist.     '13,   e.   16,   §  39,   p.   78. 

ARTICLE  5. 
WARRANTS   AND   BONUS. 

168:46.  Form  of  warrants.  The  board  of  commissioners  may  issue 
warrants  of  such  district,  in  payment  of  claims  of  indebtedness  against 
such  district;  such  warrants  shall  be  in  form  and  substance  the  same  as 
county  warrants,  or  as  near  the  same  as  may  be  practicable  and  shall  draw 
the  legal  rate  of  interest  from  the  date  of  their  presentation  tc  the  trei 
urer  for  payment,  as  hereinafter  provided,  and  shall  be  signed  by  the  chair- 
man and  attested  by  the  secretary  of  said  board:  Provided,  That  no  war- 
rants shall  be  issued  by  said  board  of  commissioners  in  payment  of  an> 
indebtedness  of  such  district  for  less  than  the  face  or  par  value.  ['13,  c.  L6, 
part  of  §  6,  p.  62. 

Hist.     '13,  c.   16,   part  of  8  6,   p.   62. 

168:47.  Payment  of  warrants:  Interest.  All  warrants  iS8Ued  Un- 
der the  provisions  of  this  title  shall  be  presented  by  the  holder  thereoi  to 
the  county  treasurer,  who  shall  indorse  thereon  the  day  ol  presentation  tor 
payment,  with  the  additional  indorsement  thereof  in  case  ol  nonpayment 
that  they  are  not  paid  for  want  of  funds;  and  no  warrant  shall  draw  in- 
terest under  the  provisions  of  this  title  until  it  is  so  presented  and  indorsed 
by  the  county  treasurer.  And  it  shall  be  the  duty  of  such  treasurer.  Iron. 
time  to  time,  when  he  has  sufficient  funds  in  his  hands  lor  that  purpose,  to 
advertise  in  the  newspaper  doing  the  county  printing  lor  the  presentation 
to  him  for  payment  of  as  many  of  the  outstanding  warrants  as  he  may  be 

1153 
Pol -37 


168:48  DRAINAGE    DISTRICTS 

able  to  pay:  Provided,  That  30  days  after  the  first  publication  of  said 
notice  of  the  treasurer  calling  in  any  of  said  outstanding  warrants,  said 
warrants  shall  cease  to  bear  interest,  which  shall  be  stated  in  the  notice. 
Said  notice  shall  be  published  two  weeks  consecutively,  and  said  warrants 
shall  be  called  in  and  paid  in  the  order  of  their  indorsement.  ['13,  c.  16, 
§  32,  p.  76.] 

Hist.     '13,  c.   16,   §  32,  p.  76. 

168:  48.  Legalization  of  warrants  issued  under  former  act.  When- 
ever any  territory  of  the  state  of  Idaho  heretofore  organized  as  a  drainage 
district  under  the  provisions  of  sections  2444  to  2483  inclusive,  of  the 
Revised  Codes,  shall  be  hereafter  organized  as  a  drainage  district  under 
the  provisions  of  a  subsequent  drainage  law,  all  debts  incurred  and  war- 
rants issued  by  the  commissioners  of  said  drainage  district  as  heretofore 
organized,  shall  be  and  hereby  are  made  legal  and  valid  obligations  against 
the  district  as  organized  under  such  subsequent  drainage  law :  Provided, 
however,  That  all  debts  incurred  and  warrants  issued  shall  be  reported  to 
the  district  court  by  the  commissioners  who  incurred  said  indebtedness  or 
issued  said  warrants,  or  by  any  one  of  said  commissioners,  under  oath,  and 
be  certified  to  as  correct  by  the  district  judge  of  the  county  in  which  said 
district  was  located;  and  after  such  certification  said  district  judge  shall 
order  a  levy  made  for  the  payment  of  said  obligations,  and  the  taxes  shall 
be  collected  the  same  as  general  taxes  are  collected :  Provided,  however, 
That  any  creditor  of  any  drainage  district  organized  under  sections  2444 
to  2483  inclusive,  of  the  Revised  Codes,  shall  have  the  right  of  suit  against 
said  district,  after  reasonable  notice  of  his  claim  to  the  commissioners 
therein,  and  their  neglect  or  refusal  to  report  said  claim  to  the  district 
court  for  certification  as  to  its  correctness :  Provided  further,  That  in  case~> 
where  the  district  as  organized  under  a  subsequent  drainage  law  shall  in- 
clude other  lands  than  were  included  in  the  district  originally  organized 
under  sections  2444  to  2483  inclusive,  of  the  Revised  Codes,  upon  the  cer- 
tification of  the  correctness  of  the  debts  incurred  and  warrants  issued  by 
the  commissioners  of  said  district,  by  the  district  judge  as  herein  provided, 
such  debts  incurred  and  warrants  issued  shall  be  deemed  to  be  obligations 
upon  the  lands  embraced  within  the  limits  of  the  district  as  originally  or- 
ganized under  said  sections  2444  to  2483  inclusive,  of  the  Revised  Codes, 
and  be  collected  as  herein  provided.     ['13,  c.  17,  §  1,  p.  79.] 

Hist.     '13,  c.    17,    §  1,  p.   79.  constitutional.      Ferbache    v.    Drainage    Dist.    (1912) 

The   enactment   of  this    law   followed  the   decision        23  I.  85,   128  P.   553,  44   L.  R.  A.   (N.  S.)    538,  Ann. 
of    the   supreme   court  holding  R.    C.    §§  2444-83  un-        Cas-   1»15C   43. 

168:49.  Bonds  authorized.  Upon  the  establishment  of  any  drainage 
district  under  the  provisions  of  this  title,  and  the  establishment  of  a  system 
of  drainage  therein  as  provided  for  in  this  title,  the  board  of  commissioners 
of  such  drainage  district  are  hereby  authorized  to  issue  bonds  to  pay  for 
the  total  cost  of  the  work  and  improvements  incurred  or  to  be  incurred,  or 
of  the  part  of  the  work  and  improvements  assumed  or  contracted  for, 
or  to  be  assumed  or  contracted  for,  together  with  the  cost  of  the  organiza- 
tion of  said  district,  and  the  establishment  thereof,  including  damages  as- 
sessed and  compensation  made  or  to  be  made  to  landowners  for  right  of 
way,  and  the  expense  and  cost  of  the  entire  proceedings,  payable  at  a  time 
not  less  than  five  years  nor  longer  than  20  years  from  the  date  thereof: 
Provided,  That  no  bonds  shall,  under  the  provisions  hereof,  be  sold  for  less 
than  their  par  value.     ['13,  c.  16,  parts  of  §  25,  p.  74.] 

Hist.     '13,  c.    16,  parts  of   §  25,   p.   74.  Const.,   VIII,    3,    the   indebtedness   here  provided   for 

Constitutionality:     The    provisions    for    the    bond-  n,ot  being  a  municipal  indebtedness  contemplated  by 

ing    of    a    drainage    district    without    a    vote    of    the  Jhe    constitution.      Elliott    v.    McCrea    (1913)     23    I. 

people    within    the    district,    is    not    in    violation    of  ',24>    13('   p.    '°5-  » 
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168:50.  Refunding  bonds.  Such  commissioners  may,  at  any  time 
thereafter,  issue  such  bonds  in  the  manner  and  form  herein  prescribed  for 
the  purpose  of  funding  any  outstanding  warrants  or  obligations  of  such 
district.  In  case  of  such  last  named  issue  all  the  outstanding  warrants  shall 
immediately  become  due  and  payable  upon  receipt  of  the  money  bv  the 
county  treasurer  from  the  sale  of  said  bonds,  and  upon  a  call  of  such  out- 
standing obligations  to  be  issued  by  him.  Such  call  shall  be  made  by  said 
treasurer  immediately  upon  the  receipt  of  the  proceeds  from  the  sale  of 
said  bonds,  by  publication  for  two  consecutive  weeks  in  the  county  paper 
authorized  to  do  the  county  printing,  and  such  warrants  and  outstanding 
obligations  shall  cease  to  draw  interest  at  the  end  of  30  days  after  the  date 
of  the  first  publication.     ['13,  c.  16,  part  of  §  25,  p.  74.] 

Hist.     '13,    c.    16,    part  of   §  25,    p.    74. 

168:51.  Form  of  bonds:  Interest.  Said  bonds  shall  be  numbered 
from  one  upward,  consecutively,  and  be  in  denominations  of  not  less  than 
$100  nor  more  than  $1000.  They  shall  bear  the  date  of  issue,  shall  be  made 
payable  to  the  bearer  in  not  more  than  20  years  nor  less  than  five  years 
from  the  date  of  their  issue,  and  bear  interest  at  a  rate  not  exceeding  7  per 
cent  per  annum,  payable  semiannually,  with  coupons  attached  for  each 
interest  payment.  The  bonds  and  each  coupon  shall  be  signed  by  the  chair- 
man of  the  board  of  drainage  commissioners,  and  shall  be  attested  by  the 
secretary  of  said  board,  and  the  seal  of  such  district  shall  be  affixed  to  eacn 
bond,  but  not  to  the  coupons.     ['13,  c.  16,  §  26,  p.  75.] 

Hist.     '13,   c.   16,   §  26,   p.    75. 

168:52.  Exchange  of  bonds  for  warrants.  Said  bonds  may  be  ex- 
changed at  not  less  than  their  par  value  for  an  equal  amount  of  the  war- 
rants of  the  district  issuing  such  bonds.     ['13,  c.  16,  §  27,  p.  75.] 

Hist.     '13,  c.   16,   §  27,  p.   75. 

168:53.  Levy  for  sinking  fund.  At  least  five  years  before  said  bonds 
shall  become  due,  the  drainage  commissioners  of  such  district  issuing  them 
are  hereby  authorized  and  required,  annually,  to  levy  an  assessment  suf- 
ficient to  liquidate  said  bonds  at  maturity.  Such  assessment  shall  be  col- 
lected by  the  official  whose  duty  it  is  to  collect  the  county  taxes,  and  kept 
as  a  separate  fund  for  the  sole  purpose  of  liquidating  said  bonds  in  accord- 
ance with  the  provisions  of  the  following  section.      ['13,  c.  16,  §  28,  p.  75.] 

Hist.      '13,    c.    16,    §  28,   p.    75. 

168:54.  Payment  of  bonds.  It  shall  be  the  duty  of  the  treasurer  of 
any  county  in  which  there  may  be  a  district  issuing  bonds  under  the  pro- 
visions of  this  chapter  whenever  he  has  upon  hand  $5000  of  the  special 
fund  for  the  payment  of  said  bonds,  and  when  said  bonds  shall  have  run  for 
a  period  of  three  years,  to  advertise  in  the  newspaper  doing  the  county 
printing,  for  the  presentation  to  him  for  payment  of  as  many  of  the  bonds 
issued  under  the  provisions  of  this  chapter  as  he  is  able  to  pay  with  the 
funds  in  his  hands,  to  be  paid  in  numerical  order  of  said  bonds,  beginning 
wth  the  bond  number  one,  until  all  of  said  bonds  are  paid  :  Pro  rid  erf.  That 
30  days  after  the  first  publication  of  said  notice  of  the  treasurer  calling  in 
any  of  said  bonds,  said  bonds  shall  cease  to  bear  interest.  ['13,  c.  16,  s  29, 
p.  75.] 

Hist.     '13,  c.    16.   §  29,  p.  75. 

168:55.     Levy  for  interest.     It  shall  be  the  duty  of  such  drainage  com- 
missioners annually  to  levy  an  assessment  sufficient  for  the  paymenl  of  the 
coupons  hereinbefore  mentioned  as  they  fall  due.     Said  coupons  shall  be 
considered  for  all  purposes  as  warrants  drawn  upon  the  funds  of  the  di 
trict  issuing  bonds  under  the  provisions  of  this  title,  and,  when  presented 
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to  the  county  treasurer,  and  no  funds  are  in  the  treasury  to  pay  said  cou- 
pons, it  shall  be  his  duty  to  indorse  said  coupons  as  presented  for  payment 
in  the  same  manner  as  other  warrants  upon  the  funds  of  said  district  are 
indorsed,  and  thereafter  said  coupons  shall  bear  interest  at  the  same  rate 
as  other  warrants  so  presented  and  unpaid.   [  '13,  c.  16,  §  30,  p.  75.] 

Hist.     '13,   c.    16,   §  30,   p.   75. 

168:56.  Registration  of  bonds.  Before  the  bonds  are  delivered  to 
the  purchaser  they  shall  be  presented  to  the  county  treasurer,  who  shall 
register  them  in  a  book  kept  for  that  purpose,  and  known  as  the  bond  reg- 
ister, in  which  register  he  shall  enter  the  number  of  each  bond,  the  date 
of  issue,  the  maturity,  amount  and  rate  of  interest,  to  whom  and  when 
payable,  and  the  proceeds  derived  from  the  sale  of  said  bonds  shall  in  all 
cases  be  paid  by  the  purchaser  thereof  to  the  countv  treasurer.  ['13,  c.  16, 
§  31,  p.  76.] 

Hist.     '13.   c.   16,   §  31,   p.   76. 

ARTICLE  6. 
MAINTENANCE    OF    SYSTEM. 

168:57.  District  not  to  be  operated  for  profit.  Any  drainage  district 
organized  under  the  provisions  of  this  title  is  not  to  be  conducted  or  oper- 
ated for  profit  or  with  the  view  of  paying  dividends,  but  solely  for  the 
benefit  and  welfare  of  the  residents  and  property  owners  of  said  district. 
['13,  c.  16,  §  42,  p.  79.] 

Hist.     '13,  c.   16,   §  42,  p.   79. 

168:58.  Apportionment  of  cost  of  maintenance.  The  board  of  com- 
missioners of  any  drainage  district  organized  under  the  provisions  of  this 
title  shall,  on  or  before  the  1st  day  of  January  of  each  year,  make  an  esti- 
mate of  the  cost  of  maintenance  of  the  drainage  system  constructed  in  such 
district,  which  estimate  shall  include  the  costs  of  making  any  necessary 
repairs  that  it  might  become  necessary  to  make  in  the  maintenance  of  such 

^ry  system.  Such  estimate  shall  be  made  for  the  succeeding  year,  and  the 
>  amount  so  estimated  shall  be  certified  by  the  board  of  commissioners  to  the 
auditor  of  the  county  in  which  such  district  is  located  on  or  before  said 
date,  and  the  amount  thereof  shall  be  apportioned  to  the  landowners  in 
such  district  benefited  by  said  improvement,  in  proportion  to  the  maximum 
benefits  originally  assessed,  and  such  amount  shall  be  added  to  the  general 
taxes  of  such  landowners  and  collected  therewith.     ['13,  c.  16,  §  23,  p.  73.] 

Hist.     '13,  c.   16,  §  23,  p.  73. 

ARTICLE   7. 
MISCELLANEOUS. 

168:59.  Interpretation  of  law.  The  provisions  of  this  title  shall  be 
liberally  construed  to  promote  the  public  health  and  welfare  by  reclaiming 
wet  or  overflowed  lands,  building  embankments  or  levees  and  the  preserva- 
tion of  any  system  of  drainage  heretofore  constructed  or  to  be  constructed 
according  to  law.     ['13,  c.  16,  part  of  §  40,  p.  78.] 

Hist.     *13,  c.  16,  part  of  §  40,  p.  78. 
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TITLE  XXXIII. 

CHAPTER  169. 
STUMP  AGE  DISTRICTS. 

Note:  The  following  provisions  passed  '17.  c.  15,  p.  33,  by  §  24,  p.  42,  repealed  a  prior  law, 
'15,  c.  128,  p.  273,  which  seems  to  have  been  the  first  legislation  on  the  subject.  The  law  is 
apparently  modeled  after  the  drainage  district  law,  c.  168. 

ARTICLE    1. 
ORGANIZATION. 

169:1.  Corporate  powers  of  stumpage  districts.  Any  portion  of  a 
county  requiring  stumps  removed  from  lands  may  be  organized  into  a 
stumpage  district,  and  when  so  organized  such  district  shall  be  known  and 
designated  as  stumpage  district  No of  the  county  of 

of  the  state  of  Idaho,  shall  have  the  right  to  sue  and  be  sued  by  and  in  the 
name  of  its  board  of  commissioners  hereinafter  provided  for,  shall  have 
perpetual  succession  and  shall  adopt  and  use  a  seal.  The  commissioners 
hereinafter  provided  for  and  their  successors  in  office  shall,  from  the  time 
of  the  organization  of  such  stumpage  district,  have  the  power  and  it  shall 
be  their  duty  to  manage  and  conduct  the  business  and  affairs  of  the  said 
district  and  make  and  execute  all  necessary  contracts  for  the  stumping  of 
any  and  all  land  in  said  district. 

Hist.     '17,  c.  15,  §  1,  p.  34;  "the"  for  "its"  before 
"organization." 

169:2.  Petition  for  organization.  For  the  purpose  of  the  formation 
of  such  stumpage  district  a  petition  shall  be  presented  to  the  board  of 
county  commissioners  of  the  county  in  which  said  proposed  stumpage  dis- 
trict is  located,  which  petition  shall  set  forth  the  object  for  the  organization 
of  the  said  district,  shall  designate  the  boundaries  thereof  and  set  forth 
therein  approximately  the  number  of  acres  of  land  to  be  stumped  by  the 
proposed  stumpage  system;  and  shall  also  contain  the  names  of  all  the 
freeholders  residing  within  said  proposed  district,  so  far  as  known,  and 
the  names  and  post-office  addresses  of  all  owners  and  mortgagees  of  land 
within  said  proposed  district,  so  far  as  known,  and  shall  contain  a  descrip- 
tion of  the  land  sought  to  have  the  stumps  removed  therefrom.  Said  peti- 
tion shall  be  signed  by  a  majority  of  the  owners  of  the  land  in  said  proposed 
district  and  shall  pray  that  the  same  be  organized  under  the  provisions  of 
this  title.     ['17,  c.  15,  part  of  §  2,  p.  34.] 

Hist.     '17,  c.   15,  part  of  §  2,  p.   34. 

169:3.       Same:      Bond.      Said  petitioners  shall,  at  the  time  of  filing  of 
the  petition,  file  a  bond  with  the  board  of  county  commissioners  oi   the 
county  in  which  said  proposed  district  is  located,  running  to  the  state 
Idaho,  in  the  penal  sum  of  $100,  with  two  or  more  sureti<  be  appro 

by  the  county  commissioners,  conditioned  that  they  will  pay  all  costs  in 
said  district  for  any  reason  same  shall  not  be  established. 

In  case  said  district  be  not  established,  then  all  costs  and  expenses  shall 
be  collectible  on  the  bonds  hereinbefore  provided  lor,  and  any  person  having 
a  charge  against  said  district  shall  have  a  right  of  action  thereon.  [17, 
c.  15,  parts  of  §§  2,  4,  pp.  35,  36.] 

Hist.      '17,  c.   15,   parts  of    S$  2,    1,   pp.    •J">,    86. 
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169:4  STUMPAGE    DISTRICTS 

169:4.  Notice  of  hearing.  After  filing  said  petition  with  the  board 
of  commissioners,  the  said  board  shall  thereupon  fix  a  time  for  hearing 
said  petition  by  order  made  by  them,  which  order  shall  provide  the  time 
and  place  said  commissioners  will  hear  said  petition.  A  notice  of  said 
hearing  must  be  served  upon  each  one  owning  land  in  said  proposed  district, 
setting  forth  the  time  and  place  of  hearing  said  petition.  ['17,  c.  15,  §  3, 
p.  35.] 

Hist.     '17,  c.   15,   §  3,  p.  35. 

169:5.  Hearing:  Order.  Upon  the  hearing  of  said  petition,  as  set 
forth  in  the  last  preceding  section,  the  county  commissioners  of  the  county 
in  which  the  said  proposed  stumpage  district  is  located,  if  they  find  said 
proposed  stumpage  district  will  be  a  benefit  to  the  majority  in  acreage 
of  the  lands  included  in  the  petition,  shall  declare  said  district  duly  organ- 
ized, to  be  known  as  stumpage  district  No of  the  county  of , 

state  of  Idaho.  In  order  to  establish  a  stumpage  district  there  must  be  not 
less  than  160  acres  of  land  to  be  cleared. 

The  clerk  of  said  county  commissioners  shall  cause  a  copy  of  the  order 
declaring  said  district  to  be  organized,  duly  certified,  to  be  filed  in  the 
county  recorder's  office  of  the  county  in  which  the  said  proposed  district 
is  organized,  and  from  and  after  the  date  of  said  filing  said  organization 
shall  be  deemed  complete. 

Hist.  '17,  c.  15,  parts  of  §§4.  13,  pp.  35,  39; 
"the"  for  "said"  in  first  sentence,  and  "will"  for 
"shall"  in  conditional  clause. 

169:6.  Appointment  of  stumpage  commissioners:  Organization  of 
board.  The  county  commissioners  within  10  days  thereafter  shall  appoint 
three  stumpage  commissioners.  The  commissioners  shall  be  appointed 
from  among  those  owning  land  in  the  proposed  district.  The  board  of 
stumpage  commissioners  appointed  as  aforesaid  shall  be  entitled  to  enter 
upon  the  duties  of  their  office  upon  qualifying  as  county  officers  are  required 
to  qualify,  and  upon  each  stumpage  commissioner  giving  a  bond  to  the 
state  of  Idaho,  for  the  benefit  of  said  stumpage  district,  for  the  faithful 
performance  of  his  duties  as  such  commissioner,  in  the  penal  sum  of  $1000 
with  one  or  more  sureties,  to  be  approved  by  the  said  board  of  county 
commissioners.  The  stumpage  commissioners  shall  take  the  oath  of  office 
and  file  their  bonds  within  15  days  after  they  are  appointed,  and  they  shall 
hold  office  until  their  successors  are  duly  appointed  and  qualified.  Each 
stumpage  commissioner  thereafter  who  may  be  appointed  shall  enter  into 
a  like  bond  of  like  effect  upon  entering  upon  his  duties,  which  bond  shall 
be  approved  by  the  county  commissioners.  The  bonds  of  the  stumpage 
commissioners  shall  be  filed  and  kept  in  the  county  recorder's  office.  Im- 
mediately after  their  appointment  and  their  bonds  have  been  filed  and 
approved,  the  stumpage  commissioners  shall  organize  themselves  into  a 
board,  and  they  shall  by  lot  determine  the  terms  of  their  office,  which  shall 
be  one,  two  and  three  years,  respectively.  Annually  thereafter  the  county 
commissioners  of  the  county  said  district  is  located  in  shall  appoint  one 
stumpage  commissioner  whose  term  of  office  shall  be  three  years.  ['17, 
c.  15,  parts  of  §  4  and  §  5,  p.  35.] 

Hist.     '17,  c.   15,  parts  of  §  4  and  §  5,   p.  35. 

169:7.  Officers:  Meetings.  The  board  of  commissioners  of  such 
district  shall  elect  one  of  their  number  chairman  and  one  secretary  and 
shall  keep  minutes  of  all  their  proceedings. 

The  stumpage  commissioners  shall  hold  their  meetings  for  the  transac- 
tion of  business  at  any  place  in  the  county  in  which  the  district  is  located. 

Hist.  '17,  c.  15,  parts  of  §§  6,  7,  p.  36 ;  words 
"commissioner"    and    "meeting"    pluralized    in    last 

paragraph. 
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PRELIMINARY  PROCEEDINGS  169:12 

169:8.  Vacancies.  In  case  a  vacancy  or  vacancies  occur  in  said 
board  by  death,  failure  to  appoint,  failure  to  qualify,  by  resignation  or 
failure  to  perform  duties  of  one  or  more  of  the  members  thereof,  such 
vacancy  or  vacancies  shall  be  filled  at  once  by  appointment  by  the  countv 
commissioners  of  the  county  in  which  said  district  is  located,  and  said 
appointee  shall  serve  for  the  unexpired  term  or  until  his  successor  is  ap- 
pointed and  his  bond  approved.      ['17,  c.  15,  part  of  §  8,  p.  37.1 

Hist.     '17,  c.   15,  part  of   §8,   p.   37. 

169:9.  Compensation  of  commissioners.  The  stumpage  commission- 
ers shall  receive  for  their  services  the  sum  of  $3  per  day  each  and  their 
necessary  traveling  expenses  for  each  day  they  shall  actually  be  engaged  in 
the  business  of  their  office.  The  stumpage  commissioners  shall  present 
an  itemized  account,  under  oath,  to  the  county  commissioners  of  the 
amounts  due  them,  respectively,  which  items  shall  be  audited  at  any  regular 
meeting  of  said  board  of  commissioners,  and  upon  approval  of  the  amounts, 
certified  to  be  correct  by  said  commissioners,  warrants  for  said  amounts 
against  the  stumpage  district  shall  be  issued  in  the  usual  manner,  as  other 
warrants  are  issued:  Provided,  That  warrants  issued  under  this  section 
shall,  in  addition  to  the  usual  signatures,  be  countersigned  by  the  chairman 
of  the  board  of  county  commissioners  approving  said  warrants.  ['17,  c. 
15,  part  of  §  7,  p.  36.] 

Hist.     '17,  c.  15,  part  of  §  7,  p.   36. 

ARTICLE  2. 
PRELIMINARY   PROCEEDINGS:     ASSESSMENT   OF   BENEFITS. 

169:10.  Duties  of  county  surveyor:  Preliminary  survey.  As  soon 
as  may  be  after  the  appointment  of  the  commissioners  of  said  district  by 
the  county  commissioners  the  county  surveyor  of  said  county  shall,  for  the 
purpose  of  compiling  data  to  be  presented  to  the  commissioners  of  said 
district,  make  a  survey,  maps,  estimate  of  costs  of  stumping  and  clearing, 
also  any  other  data  that  may  be  necessary  or  required  by  said  commission- 
ers, without  charge  to  said  district. 

Hist.      '17,  c.    15,   §9,  p.   37;  "the"  omitted  before        provisions  of  what  would  have  been    "the  preceding 
"data"    and    phrase    "as    set   forth    in    the   preceding        section"  were  omitted;   "clearing"  for  "cleaning." 
section."      In    copying    from    the    drainage    law    the 

169:11.  Duties  of  prosecuting  attorney.  Upon  application  of  the 
landowners  by  petition  to  the  county  commissioners  for  the  organization 
of  a  stumping  and  clearing  land  district,  the  prosecuting  attorney  of  said 
county  shall  draw  up  all  papers,  such  as  contracts  and  form  of  warrant-. 
and  act  as  the  legal  advisor  of  all  officers,  doing  all  legal  work  necessary 
in  perfecting  said  stumping  district  and  proposed  work  without  char 

Hist.  '17.  c.  15,  §  10,  p.  37  ;  "prosecuting"  sub- 
stituted for  "county"  before  "attorney"  ;  "clearing" 
for  "cleaning." 

169:12.      Report  of   intention   to   do   work:      Notice   of   hearing.       I! 

the  stumpage  commissioners  shall  find,  after  investigation,  that  the  CO! 
expenses  and  damages  are  more  than  equal  to  the  benefits  that  will 
bestowed  upon  the  lands  to  be  benefited,  they  shall  so  report  and  the  pi 
ceeding  shall  be  dismissed.     But  if  the  stumpage  commissioners  shall 
port  that  the  whole  costs  of  the  works,  including  preliminary  surveys  and 
expenses,  will  be  less  than  the  benefits  received  therefrom,  they  shall 
report  to  the  board  of  county  commissioners,  and  the  county  commission! 
shall  then  make  and  enter  an  order  fixing  a  time  and  place  when  and  when- 
all  persons  interested  may  appear  and  contest  the  confirmation  thereof. 
and  the  clerk  of  the  board  of  county  commissioners  shall  cause  noti< 
the  time  and  place  of  said  hearing  to  be  given  to  all  parties  interested 
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169:13  STUMPAGE    DISTRICTS 

mailing  a  notice  to  each  landowner  mentioned  in  the  petition  at  least  10 
days  before  the  day  of  hearing  by  depositing  it  in  the  United  States  post 
office,  with  postage  prepaid. 

Hist.  *17,  c.  15,  §  11,  p.  37;  "after  investigation" 
for  "after  the  investigation  referred  to,"  no  inves- 
tigation by  them  having  been   previously  mentioned. 
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169:13.  Order  of  confirmation:  Assessment  of  benefits.  Upon  the 
entering  of  the  order  confirming  the  assessment  for  benefits  as  herein- 
before provided  for,  the  clerk  of  the  board  of  county  commissioners  shall 
immediately  prepare  a  transcript  which  shall  contain  a  list  of  all  lands 
which  have  been  assessed  to  be  cleared  of  stumps  in  said  district  and  the 
cost  per  acre  and  shall  certify  the  same  to  the  recorder  of  the  county  in 
which  said  lands  are  situated,  and  said  statement  so  certified  shall  specify 
the  amount  of  the  assessment  upon  each  acre,  parcel  or  governmental  sub- 
division. The  said  county  recorder  shall  thereupon  enter  such  order  of 
record  and  the  same  shall  be  notice  of  a  lien  by  notice  of  said  assessment 
to  all  persons.     ['17,  c.  15,  part  of  §  12,  p.  38.] 

Hist.     '17,  c.   15,  part  of  §  12,  p.   38. 

169:14.  Assessments  entered  as  tax  liens:  Instalments.  A  similar 
transcript  duly  certified  by  the  said  clerk,  which  shall  contain  a  list  of  the 
names  of  all  persons  and  corporations  benefited  by  said  improvements  and 
the  amount  of  the  assessment  upon  each  acre,  parcel  or  governmental 
subdivision  shall  be  by  said  clerk  filed  with  the  auditor  of  the  county,  who 
shall  immediately  enter  the  same  upon  the  tax  rolls  of  his  office,  as  pro- 
vided by  law  for  the  entry  of  other  taxes,  against  the  land  of  each  of  the 
said  persons  named  in  the  list,  together  with  the  amount  thereof.  The 
same  shall  be  subject  to  the  same  interest  and  penalties  in  case  of  delin- 
quency as  in  case  of  general  taxes  and  shall  be  collected  in  the  same  manner 
as  other  taxes  and  subject  to  the  same  rights  of  redemption.  The  land 
sold  for  the  collection  of  said  taxes  shall  be  subject  to  the  same  rights  of 
redemption  as  lands  sold  for  general  taxes:  Provided,  That  the  said  as- 
sessment shall  not  become  due  and  payable  except  at  such  time  or  times 
and  in  such  amounts  as  may  be  designated  by  the  stumpage  commissioners 
of  said  stumpage  district,  which  designation  shall  be  made  to  the  county 
auditor  by  said  stumpage  commissioners  of  said  stumpage  district  by 
serving  written  notice  upon  the  county  auditor  designating  the  same  and 
the  amount  of  the  assessment,  said  assessment  to  be  in  proportion  to  the 
sums  to  become  due  and  payable,  which  amount  shall  fall  due  at  the  time  of 
the  falling  due  of  general  taxes,  and  the  amounts  so  designated  shall  be 
added  by  the  auditor  to  the  general  taxes  of  said  person,  persons  or  cor- 
poration, according  to  said  notice,  upon  the  assessment  rolls  in  his  said 
office,  and  collected  therewith :  And,  Provided  further,  That  no  one  call 
for  assessment  by  said  stumpage  commissioners  shall  be  in  an  amount  to 
exceed  10  per  cent  of  the  actual  amount  necessary  to  pay  the  cost  of  pro- 
ceeding and  the  establishment  of  said  district  and  the  stumping  of  said 
land  for  each  year  after  the  commencement  of  said  work  of  removing  the 
stumps  therefrom.     ['17,  c.  15,  part  of  §  12,  p.  38.] 

Hist.      '17,   c.    15,    part  of   §  12,   p.    38. 

169:15.  Appeals.  Every  person  or  corporation  feeling  himself  or 
itself  aggrieved  by  the  assessment  for  benefits  may  appeal  to  the  district 
court  of  said  county  in  which  said  improvement  district  is  located  in  the 
manner  provided  by  law  for  appeals  from  any  order  of  the  county  com- 
missioners. Such  appeal  shall  bring  before  the  district  court  the  justice 
of  assessment  of  benefits  in  respect  to  the  parties  to  the  appeal.  ['17, 
c.  15,  §.23,  p.  42.] 

Hist.     '17,  c.  15,  §  23,  p.  42. 
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ARTICLE  3. 
CLEARING  OF  LANDS. 

169:16.  Executive  powers  of  board.  Said  board  of  stumpage  com- 
missioners hereinbefore  provided  for  shall  have  the  exclusive  charge  of 
the  stumping  and  clearing  of  said  land  in  said  district  which  heretofore 
has  been  or  may  be  hereinafter  organized  under  the  provisions  of  this 
title,  and  shall  be  the  executive  officers  thereof  with  full  power  to  bind  such 
district  by  their  acts  in  the  performance  of  their  duties  as  provided  by 
law.     ['17,  c.  15,  part  of  §  8,  p.  37.] 

Hist.     '17,  c.  15,  part  of  §  8,  p.  37. 

169:17.  Contract  for  clearing:  Contractor's  bonds.  As  soon  as 
may  be  after  the  organization  of  a  stumpage  district  and  the  report  of  a 
county  surveyor  with  maps  have  been  received  by  the  commissioners  of 
said  stumpage  district,  they  shall  proceed  as  soon  as  may  be  deemed 
expedient  to  let  a  contract  for  the  stumping  and  clearing  of  said  land  in 
said  district :  Provided,  That  said  contract  shall  be  let  to  the  lowest  bidder : 
Provided  further,  That  in  case  the  whole  or  any  portion  of  said  land  clear- 
ing is  let  to  any  contractor,  said  commissioners  shall  require  the  said  con- 
tractor to  give  a  bond  equal  to  the  amount  of  said  contract  so  let,  with 
two  or  more  sureties,  to  be  approved  by  the  board  of  commissioners  of  said 
stumpage  district  and  running  to  said  district  as  obligee  therein,  condi- 
tioned for  the  faithful  performance  of  said  contract:  Provided  further, 
That  said  contractor  shall  pay  or  cause  to  be  paid  all  just  claims  of  all 
persons  performing  labor  or  rendering  service  in  the  stumping  and  clear- 
ing of  said  lands :  Provided  further,  That  the  said  contractor  shall  pay 
for  all  material,  merchandise  or  provisions  furnished  of  any  kind  or  char- 
acter and  used  by  said  contractor  in  the  stumping  and  clearing  of  said 
lands:  Provided  further,  That  no  sureties  on  said  bond  shall  be  liable 
thereon  unless  the  person  performing  said  labor  and  furnishing  said  ma- 
terial, merchandise  and  provisions  shall,  within  90  days  after  the  comple- 
tion of  said  work,  file  his  claim,  duly  verified  that  the  same  is  just,  due 
and  unpaid,  with  the  board  of  commissioners  of  said  stumpage  district: 
Provided  further,  No  contract  shall  be  let  before  a  notice  shall  be  published 
in  a  newspaper  in  said  county,  at  least  in  two  issues  of  said  paper,  asking 
for  bids  for  said  work. 

Hist.       '17,     c.     15,     §  14,     p.     39  ;     "clearing"     for 
"cleaning"  ;  "his  claim"  for  "their  claim." 

169:18.  Payment  to  contractors.  During  the  construction  of  said 
improvements,  said  stumpage  commissioners  shall  have  the  right  to  allow 
payments  thereof  in  instalments,  as  the  work  progresses,  in  proportion  to 
the  amount  of  work  completed :  Provided,  That  no  allowance  or  paymeni 
shall  be  made  for  said  work  to  any  contractor  or  subcontractor  to  exceed 
75  per  cent  of  the  proportionate  amount  of  the  work  completed  by  such  con- 
tractor or  subcontractor,  and  25  per  cent  of  the  contract  price  shall 
reserved  at  all  times  by  said  stumpage  commissioners  until  said  work  is 
wholly  completed  and  shall  not  be  paid,  upon  the  completion  of  said  work. 
until  90  days  have  expired  for  the  presentation  of  all  claims  for  labor  ! 
formed  and  materials  furnished  or  used  in  the  stumping  of  said  land.  I  pen 
the  completion  of  said  work  and  the  payment  of  all  claims  hereinbefore  pro- 
vided for,  according  to  the  terms  and  conditions  of  said  con!  tact,  said 
commissioners  shall  accept  said  work  and  pay  the  contract  price  therefor. 
['17,  c.  15,  §  15,  p.  40.] 

Hist.    '17,    c.    15,    §  15,   p.   40. 
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ARTICLE  4. 
WARRANTS  AND  BONDS. 

169:19.  Warrants.  The  board  of  commissioners  may  issue  warrants 
of  such  district  in  payment  of  claims  of  indebtedness  against  such  district. 
Such  warrants  shall  be  in  form  and  substance  the  same  as  county  warrants, 
or  as  near  the  same  as  may  be  practicable,  and  shall  draw  interest  at  7 
per  cent  per  nnum  from  the  date  of  issue.  They  must  be  signed  by  the 
chairman  and  attested  by  the  secretary  of  said  board :  Provided,  That  no 
warrant  shall  be  issued  by  said  board  of  commissiners  in  payment  of  any 
indebtedness  of  such  district  for  less  than  the  face  or  par  value.  ['17, 
c.  15,  part  of  §  6,  p.  36.] 

Hist.     '17,  c.  15,  part  of  §  6,  p.   36. 

169:20.  Payment  of  warrants:  Interest.  All  warrants  issued  under 
the  provisions  of  this  title  shall  be  presented  by  the  holder  thereof  to  the 
county  treasurer,  who  shall  indorse  thereon  the  day  of  presentation  for 
payment,  with  the  additional  indorsement  thereof,  in  case  of  nonpayment, 
that  they  are  not  paid  for  want  of  funds ;  and  no  warrant  shall  draw  in- 
terest under  the  provisions  of  this  title  until  it  is  so  presented  and  indorsed 
by  the  county  treasurer.  And  it  shall  be  the  duty  of  such  treasurer  from 
time  to  time,  when  he  has  sufficient  funds  in  his  hands  for  that  purpose,  to 
advertise  in  a  newspaper  for  the  presentation  to  him  for  payment  of  the 
outstanding  warrants  as  he  may  be  able  to  pay :  Provided,  That  30  days 
after  the  first  publication  of  said  notice  of  the  treasurer  calling  in  any  of 
said  outstanding  warrants  said  warrants  shall  cease  to  bear  interest. 
['17,  c.  15,  §  22,  p.  42.] 

Hist.     '17,  c.   15,    §  22,   p.  42. 

169:21.  Bonds  authorized.  Upon  the  establishment  of  any  stumpage 
district  under  the  provisions  of  this  title  and  the  establishment  of  a  system 
of  stumping  lands  therein  as  provided  for  in  this  title,  the  board  of  stump- 
age  commissioners  of  such  district  are  hereby  authorized  to  issue  coupon 
bonds  to  pay  for  the  total  cost  of  the  work  and  improvements  incurred  or 
to  be  incurred,  or,  of  the  part  of  the  work  and  improvements  assumed  or 
contracted  for,  or  to  be  assumed  or  contracted  for,  together  with  the  costs 
of  the  organization  of  said  district  and  the  establishment  thereof,  including 
damages  assessed  and  compensation  made  or  to  be  made  to  the  landowners 
for  expense  and  costs  of  the  entire  proceedings,  payable  at  a  time  not  less 
than  five  years  nor  longer  than  20  years  from  the  date  thereof :  Provided, 
That  no  bonds  shall,  under  the  provisions  thereof,  be  sold  for  less  than  par 
value.     ['17,  c.  15,  parts  of  §  16,  pp.  40,  41.] 

Hist.     '17,  c.  15,  parts  of  §  16,  pp.  40,  41. 

169:22.  Refunding  bonds.  Such  stumpage  commissioners  may,  at 
any  time  thereafter,  issue  such  bonds  in  the  manner  and  form  herein  pre- 
scribed for  the  purpose  of  funding  any  outstanding  warrants  or  obliga- 
tions of  such  district.  In  case  of  such  last  named  issue  all  the  outstanding 
warrants  shall  immediately  become  due  and  payable  upon  receipt  of  the 
money  by  the  county  treasurer  from  the  sale  of  said  bonds  and  upon  a 
call  of  such  outstanding  obligations  to  be  issued  by  him.  Such  call  shall 
be  made  by  the  treasurer  immediately  upon  the  receipt  of  the  proceeds 
from  the  sale  of  said  bonds,  by  publication  for  two  weeks  in  a  newspaper 
published  in  the  county  wherein  said  district  is  situated,  and  such  warrants 
and  outstanding  obligations  shall  cease  to  draw  interest  at  the  end  of  30 
days  after  the  date  of  the  first  publication.     ['17,  c.  15,  part  of  §  16,  p.  40.] 

Hist.     '17,  c.  15,  part  of  §  16,  p.   40. 
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169:23.  Form  of  bonds:  Interest.  Said  bonds  shall  be  numbered 
from  one  upward,  consecutively,  and  be  in  denomination  of  not  less  than 
$100  nor  more  than  $500.  They  shall  bear  the  date  of  issue,  shall  be  made 
payable  to  the  bearer  in  not  more  than  20  years  nor  less  than  five  years 
from  the  date  of  their  issue  and  bear  interest  at  a  rate  not  exceeding  6 
per  cent  per  annum,  interest  payable  annually,  with  coupons  attached  for 
each  interest  payment.  The  bonds  and  each  coupon  shall  be  signed  by  the 
chairman  of  the  board  of  stumpage  commissioners  and  shall  be  attested 
by  the  secretary  of  said  board,  and  the  seal  of  such  district  shall  be  affixed 
to  each  bond  but  not  to  the  coupons.     ['17,  c.  15,  §  17,  p.  41.] 

Hist.     '17,  c.  15,  §  17,  p.  41. 

169:24.  Levy  for  sinking  fund.  Five  years  after  said  bonds  have 
been  issued  the  stumpage  commissioners  of  said  district  issuing  them  are 
hereby  authorized  and  required  annually  to  levy  an  assessment  sufficient  to 
liquidate  said  bonds  at  maturity.  Such  assessment  shall  be  collected  by  the 
official  whose  duty  it  is  to  collect  taxes  and  kept  as  a  separate  fund  for  the 
sole  purpose  of  liquidating  said  bonds  in  accordance  with  the  provisions  of 
the  following  section.     ['17,  c.  15,  §  18,  p.  41.] 

Hist.      '17,   c.   15,   §  18,  p.  41. 

169:25.  Payment  of  bonds.  It  shall  be  the  duty  of  the  county  treas- 
urer of  any  county  in  which  there  may  be  a  stumpage  district  issuing 
bonds  under  the  provisions  of  this  chapter,  whenever  he  has  upon  hand 
$2000  of  the  special  fund  for  the  payment  of  said  bonds  and  when  said 
bonds  shall  have  run  for  a  period  of  five  years,  to  advertise  in  a  newspaper 
for  the  presentation  to  him  for  payment  of  as  many  of  the  bonds  issued 
under  the  provisions  of  this  chapter  as  he  is  able  to  pay  with  the  funds,  to 
be  paid  in  numerical  order  of  said  bonds,  beginning  with  the  bond  number 
one,  until  all  of  said  bonds  are  paid:  Provided,  That  30  days  after  the 
first  publication  of  said  notice  of  the  treasurer  calling  in  any  of  said  bonds 
said  bonds  shall  cease  to  bear  interest.     ['17,  c.  15,  §  19,  p.  41.] 

Hist.     '17,  c.  15,   §  19,  p.  41. 

169:26.  Levy  for  interest.  It  shall  be  the  duty  of  such  stumpage 
commissioners  annually  to  levy  an  assessment  against  the  land  sufficient 
for  the  payment  of  the  coupons  hereinbefore  mentioned  as  they  fall  due. 
Said  coupons  shall  be  considered  for  all  purposes  as  warrants  drawn  upon 
the  funds  of  the  district  issuing  bonds  under  the  provisions  of  this  title, 
and  when  presented  to  the  county  treasurer  after  they  are  due  the  said 
treasurer  must  pay  same  out  of  the  fund  taking  up  said  bonds  and  cancel 
the  same,  after  which  the  same  must  be  delivered  over  to  the  stumpage 
commissioners.     ['17,  c.  15,  §  20,  p.  41.] 

Hist.     '17,  c.   15,   §  20,  p.  41. 

169:27.      Registration  of  bonds.      Before  the  bonds  are  delivered  to 

the  purchaser  they  shall  be  presented  to  the  county  treasurer,  who  shall 
register  them  in  a  book  kept  for  that  purpose  and  known  as  the  bond 
register,  in  which  register  he  shall  enter  the  number  of  each  bond,  the 
date  of  issue,  the  maturity,  amount  and  rate  of  interest,  to  whom  and  when 
payable,  and  the  proceeds  derived  from  the  sale  of  said  bonds  shall,  m  all 
cases,  be  paid  by  the  purchaser  thereof  to  the  county  treasurer.  ['17,  c.  L5, 
§  21,  p.  42.] 

Hist.     '17,  c.   15,   §  21,  p.  42. 
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